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REFORM OF THE FAMILY DIVISION OF THE
DISTRICT OF COLUMBIA SUPERIOR
COURT—IMPROVING SERVICES TO FAMI-
LIES AND CHILDREN

TUESDAY, JUNE 26, 2001

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE DISTRICT OF COLUMBIA,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 12:07 p.m., in room
2154, Rayburn House Office Building, Hon. Constance A. Morella
(chairman of the subcommittee) presiding.

Present: Representatives Morella, Norton, and Davis.

Staff present: Russell Smith, staff director; Heea Vazirani-Fales,
counsel; Robert White, communications director; Matthew Batt,
clerk; Jon Bouker, minority counsel; and Jean Gosa, minority as-
sistant clerk.

Mrs. MORELLA. Good morning. It is a pleasure to welcome you
to the District of Columbia Subcommittee’s hearing on the reform
of the family division of the District of Columbia Superior Court,
improving services to families and children.

I think we can all agree that children are our Nation’s most im-
portant and valuable asset. Our witnesses today are here because
of their commitment to the children in our Nation’s Capital. I want
to thank them for their dedication and for sharing their experi-
ences and suggestions with us.

I recognize that each witness will present his or her evaluation
of the present situation from his or her own frame of reference.
This subcommittee will evaluate the testimony and the information
during the question and answer exchange in order to formulate
final legislation.

Mr. DeLay will be joining us very soon. In fact, that was why we
started our hearing at noon, so you could postpone your lunch, and
when he comes I will recognize him to speak.

Mr. Davis will be joining us and, of course, we have our ranking
member, Congresswoman Eleanor Holmes Norton, and I want to
thank them for the dedicated work on this draft legislation.

I particularly want to welcome Mr. DeLay when he arrives, the
majority whip, who has been very instrumental in keeping our
focus on the issue and has used his offices to bring together all par-
ticipants to craft the discussion draft on the Family Court.

Indeed, we are privileged today to have Chief Justice Rufus King,
chief judge of the D.C. Superior Court; the Honorable Kathy Pat-
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terson, who is the Chair of the Committee on the Judiciary of the
D.C. City Council; Olivia Golden, who is the director of Child and
Family Services Agency; Judith Meltzer from the Center for the
Study of Social Policy; the Honorable F. Scott McCown, the civil
district court, Travis County, TX; Sister Josephine Murphy of St.
Ann’s Infant and Maternity Home; Stephen Harlan, chairman of
the board, Council for Court Excellence; Margaret McKinney, fam-
ily law section of the District of Columbia Bar; and Tommy Wells,
executive director, the Consortium for Child Welfare. So you can
see we have a very prominent, distinguished group of people who
will be testifying before us today.

I thought I'd give an opening statement by reminding us of the
fact that on the morning of January 6, 2000, doctors at Children’s
Hospital declared 23-month-old Brianna Blackman dead, the victim
of severe head injuries. According to the grand jury that handed
out 10 indictments against her mother and godmother, the girl’s
death was the culmination of 2 weeks of what can only be de-
scribed as torture. Brianna was allegedly beaten with a belt, re-
peatedly punched, ultimately had her hands cuffed and her head
smashed against a hard surface.

Since that tragic day, a sweet, smiling Brianna Blackman has oc-
casionally gazed at us from the front pages of the newspaper, a
poignant reminder of the fatal shortcomings in the District of Co-
lumbia’s child welfare system.

Miscommunication among city agencies, lawyers, and judges con-
tinues to be a problem. A heavy case load for judges and case work-
ers—the family division disposed of less than half of its cases last
year, for example—is another obstacle. The present structure of the
family division, where judges rotate in and out every year or two,
is not productive. And today we are going to do our part to look
at this system and to try to reform it.

As is often the case in the Nation’s Capital, responsibility is bi-
furcated. Congress has funding responsibility for the courts, while
the city has control over the Child and Family Services Agency and
other parts of the child welfare network.

I know Mayor Williams and the Council take these issues very
seriously and are working to improve the city’s side of the equation,
and we have a lady here, Olivia Golden, who is CFSA’s new direc-
tor, who will tell us about how those efforts are proceeding.

Today’s hearing, of course, will focus on our efforts in Congress
to strengthen the performance of the District’s Family Court Divi-
sion. As some of you may know, my husband and I have raised
nine children, including the six children of my late sister. My
nieces and nephews ranged from 9 to 15 years of age when their
mother died, but they were fortunate and we were fortunate in that
we have a supportive, loving family and they had one they could
turn to, so therefore I understand the importance of safety, secu-
rity, and stability in a child’s life.

The 11,000 children served each year by the Child and Family
Services Agency and the 1,500 or so whose abuse and neglect cases
end up in the Family Division aren’t as lucky. These are children
with parents who are addicted to drugs or mentally ill, children
who in some cases suffer physical or sexual abuse to a degree far
worse than most of us can even imagine. And for many of these
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children the case workers and the court system are their last re-
sort.

We, as a society, have an obligation to lend a helping hand. The
reforms that we will discuss today embodied in the District of Co-
lumbia Family Court Act of 2001, developed by Majority Whip
DeLay, Congresswoman Norton, Congressman Davis, and myself,
effect positive and needed change in the way the court system han-
dles the fortunes of our most vulnerable residents.

When he arrives, our first witness, Tom DeLay, will discuss why
the legislation is before us, but I thought I would highlight a few
of the important provisions.

Under our plan, the work of judges would be supported by judge
magistrates, who would handle many aspects of cases. And, by the
use of alternative dispute resolution and mediation, we would bring
in a special master to help reduce the backlog. Nearly 4,500 abuse
and neglect cases were pending as of December 31st. The court
would adhere to the “one family/one judge” approach, because fami-
lies really come before the court just once, and we want our judges
to be familiar with every aspect of a child’s case.

We are also hopeful that the judges who serve on the family
bench want to be there, who see family court as an opportunity and
not an assignment.

And, probably most importantly, judges would sit on the Family
Court for fixed terms of at least 3 years, and they would continue
to receive training while sitting on the bench. Formalized training
in family matters is important, but there’s no substitute for on-the-
job experience judges acquire while presiding over these com-
plicated cases.

In short, these changes represent the first major overhaul of the
District of Columbia’s Family Division in three decades. No longer
will we have a 1970’s court structure to contend with the burgeon-
ing 21st century problems, and no longer will Congress tolerate a
court system that too often fails its most desperate citizens.

I am now pleased to recognize for an opening statement the
ranking member of this subcommittee, Congresswoman Eleanor
Holmes Norton.

[The prepared statement of Hon. Constance A. Morella follows:]
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On the morning of January 6™ 2000, doctors at Children’s Hospital declared 23-month-old
Brianna Blackmond dead, the victim of severe head injuries. According to the grand jury that handed out
10 indictments against her mother and godmother, the girl’s death was the culmination of two weeks of
what can only be described as torture: Brianna was allegedly beaten with a belt, repeatedly punched, and
ultimately had her hands cuffed and her head smashed against a hard surface.

Since that tragic day, a sweet, smiling Brianna Blackmond has occasionally gazed at us from the
front pages of the newspaper — a poignant reminder of the fatal shortcomings in the District of Columbia’s
child welfare system.

Miscommunication among city agencies, lawyers and judges continues to be a problem. A heavy
caseload for judges and case workers— the Family Division disposed of less than haif its cases last year,
for example - is another obstacle. The present structure of the Family Division, where judges rotate in
and out every year or two, is not productive.

Today we are going to do our part to reform this system.

As is often the case in the nation’s capital, responsibility is bifurcated. Congress has funding
responsibility for the courts, while the city has control over the Child and Family Services Agency and
other parts of the child welfare network. I know Mayor Williams and the Council take these issues very
seriously and are working to improve the city’s side of the equation — and we will hear later from Olivia

Golden, who is CFSA’s new director, about how those efforts are proceeding. Today’s hearing, of course,
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Wwill focus on our efforts in Congress to strengthen the performance of the District’s Family Court
Division.

As some of you know, my husband and I raised nine children, including six of my late sister’s. My
nieces and nephews ranged from 9 to 15 when their mother died, but despite those frying circumstances,
they were fortunate in the sense that they had a supportive, loving family to turn to. I know well the
importance of safety, security and stability in a child’s life.

The 11,000 children served each year by the Child and Family Services Agency, and the 1,500 or
so whose abuse and neglect cases end up in the Family Division, aren’t as lucky.

These are children with parents who are addicted to drugs or mentally iii, children who in some
cases suffer physical or sexual abuse to a degree far worse than most of us can probably ever imagine.

For many of these children, the case workers and the court system are their last resort. We as a
society have an obligation to lend a helping hand.

The reforms we will discuss today — embodied in The Distriet of Columbia Family Court Act of
2001 developed by Majority Whip Delay, Congresswoman Norton, Congressman Davis and myself —
affect positive and needed change in the way the court system handles the fortunes of our most vulnerabie
residents

QOur first witness, the Honorable Tom DeLay, will discuss why the legislation is before us, but [
wanted to highlight a few of its most important provisions. Under our plan, the work of judges would be
supported by judge-magistrates, who would handle many aspects of cases, and by the use of alternate
dispute resohution and mediation. We would bring in a Special Master to help reduce the backlog — nearly
4,500 abuse and neglect cases were pending as of December 31, The court would adhere to the “One
Family, One Judge” approach becanse families rarely come before the court just onee, and we want our
judges to be familiar with every aspect of a child’s case. We also are hopeful that judges who serve on the
Family Bench wan! to be there — who see Family Court as an opportunity, not an assignment.

And, probably most importantly, judges would sit on the Family Court for fixed terms of at least
three years, and they would continue to receive training while sitting on the bench. Formalized training in
farnily matters is important — but there is no substitute for the on-the-job experience judges acquire while
presiding over these complicated cases.

In short, these changes represent the first major overhaul of the District of Columbia’s Family
Division in three decades. No longer will we have a 1970s court structure to contend with burgeoning 21%
Century problems, and no longer will Congress tolerate a court system that too often fails its most

desperate citizens.
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Ms. NORTON. Thank you very much, Representative Morella.

Our Chair, Congresswoman Connie Morella, has our thanks for
initiating this hearing on the first overhaul of our Family Court
since 1970, when it was upgraded to be a part of the Superior
Court of the District of Columbia. The old Family Court, then
called “Juvenile Court,” was a stand-alone court that had become
a place apart—in effect, a ghetto court—to which the city’s most
troubled children and families were sent away from the “real judi-
cial system.”

Out of sight left children and families out of mind until the Juve-
nile Court was abolished as hopelessly ineffective and poorly fund-
ed.

All agree that the Family Division has proved to be a vast im-
provement over the Juvenile Court, despite the increasing number
of abused and neglected children, troubled juveniles, and families
in crisis. However, no institution should go a full 30 years without
a close examination of its strengths and weaknesses. The Family
Division needs examination and revision after a generation to be
able to continue to meet its difficult mission. The Division increas-
ingly is taxed by intractable societal problems and, in addition,
must depend on an outside agency, the District’s Child and Family
Services Agency, which until recently had been adjudged so dys-
functional that it was taken over by the Federal courts and placed
in a receivership.

The need to update the Family Division might not have been a
priority were it not for the tragic death of the infant Brianna
Blackman, who was allowed to return to her troubled mother with-
out a hearing after it was alleged that lawyers representing all the
parties, social workers, and the guardians ad litem all certified that
the child should be returned.

My staff and I commenced a detailed investigation of best prac-
tices of Family Courts and Family Divisions here and around the
country in preparation for writing a bill. Of course, the City Coun-
cil, which is far more familiar with the children and families of the
city than we in Congress, is best qualified to write a bill, but Con-
gress withheld jurisdiction over D.C. courts from the city even after
the Home Rule Act was enacted in 1973.

Majority Whip Tom DeLay, who has shown an admirable interest
in our children and the court, also began to write a bill. Soon we
joined and worked closely and collegially together to produce a sin-
gle bill which we then sent to the city.

I appreciate the time and personal effort Mr. DeLay put into the
bill, including lengthy meetings with judges and members of the
bar, and particularly the excellent work of Cassie Bevan, senior
policy advisor for Mr. DeLay, who worked closely with John
Bouker, my counsel and legislative director.

May I say, as well, that I appreciate the strong support Mr.
DeLay has given to our effort to return Child and Family Services
to the District, and the Federal District Court has now ordered the
agency returned to the District.

Despite many hours of work on this bill, I need to hear from city
officials before I have confidence in our work, and I believe that
this committee should not proceed without a resolution from the
Council.
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Our bill incorporates the best practices from successful, inde-
pendent family courts and family courts that are integrated into
general jurisdiction courts. These courts have in common an ample
number of judges; magistrate judges; matters retained in special-
ized Family Court until resolution; one family/one judge; alter-
native and dispute resolution and mediation, often far better than
formal adversarial proceedings in many family matters; and re-
quired regular training for judges and court personnel.

As important as our bill is, the major problem of children and
families in the District is not the court, but the Child and Family
Services Agency. The court needs more resources and it needs mod-
ernization. CFSA needs a complete makeover; yet, after 6 years in
a Federal Court receivership, CFSA is returning to the District
largely because the receivership failed, not because that agency has
been revitalized.

No matter what we achieve with our bill, children and families
are unlikely to notice much difference in their lives unless CFSA
is fundamentally changed. Courts are the back end of the process
when all else has failed, the last resort when people must be com-
pelled to do what they are required to do.

Our bill assures that the city has a full-time staff liaison onsite
at the court, but inevitably the court will be handicapped by the
condition of the CFSA.

In the first years of the agency’s return to the District, assuring
that the CFSA and the new Family Court of the Superior Court are
seamless in their response to our children and families is a for-
midable challenge for both the city and the court. Because the
court has generally been well-run and responsive to children and
families, I believe that, with new resources and both added and up-
dated functions, the court can do the job. The city’s challenge to
both reform the CFSA and align the agency with the court is more
formidable. However, the Mayor’s careful work in management re-
form and accountability and the Council’s diligent oversight en-
courages optimism.

I believe we have much to learn from today’s witnesses, who
have been on the ground with the children and families of the city,
and with the issues the court tackles every day, and, of course,
with the court, itself. I welcome each of these witnesses and thank
them in advance for their preparation and their testimony.

Mrs. MORELLA. Thank you, Ms. Norton.

[The prepared statement of Hon. Eleanor Holmes Norton fol-
lows:]
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Statement of Congresswoman Eleanor Holmes Norton
District of Columbia Subcommittee
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Our chair, Congresswoman Connie Morella, has our thanks for initiating this hearing on
the first overhaul of our Family Court since 1970, when it was upgraded to be a part of the
Superior Court of the District of Columbia. The old Family Court, then called "Juvenile Court,"
was a stand-alone court, that had become a place apart, in effect a ghetto court to which the city’s
most troubled children and families were sent away from the "real" the judicial system. Out of
sight left children and families out of mind until the Juvenile Court was abolished as hopelessly
ineffective and poorly funded.

All agree that the Family Division has proved to be a vast improvement over the Juvenile
Court, despite the increasing number of abused and neglected children, troubled juveniles and
families in crisis. However, no institution should go a full 30 years without a close examination
of its strengths and weaknesses. The Family Division needs examination and revision after a
generation to be able to continue to meet its difficult mission. The Division increasingly is taxed
by intractable societal problems and, in addition, must depend on an outside agency, the
District’s Child and Family Services Agency, which until recently had been adjudged so
dysfunctional that it was taken over by the federal courts and placed in a receivership.

The need to update the Family Division might not have been a priority were it not for the
tragic death of the infant, Brianna Blackmond, who was allowed to return to her troubled mother
without a hearing after it was alleged that lawyers representing all the parties, the social workers,
and the guardians ad litem all certified that the child should be returned. My staff and I
commenced a detailed investigation of best practices of family courts and family divisions here
and around the country in preparation for writing a bilf. Of course, the City Council, which is far
more familiar with the children and families of the city than we in Congress, is best qualified to
write a bill, but Congress withheld jurisdiction over D.C. courts from the city, even after the
Home Rule Act was enacted in 1973. Majority Whip Tom DeLay, who has shown an admirable
interest in our children and the court also began to write a bill. Soon we joined and worked
closely and collegially together to produce a single bill, which we then sent to the city. 1
appreciate the time and personal effort Mr. DeLay put into the bill, including lengthy meetings

815 15TH STREET, N.W., SwiTe 100 2136 RavaurN HOUSE OFFICE BUILDING 2041 MarTIN L. KING AVENUE, S.E.
WASHINGTON, D.C. 200052201 WasnnGTON, D.C. 20515-5101 SuiTe 300
{202) 783-5065 {202) 225-8050 'WASHINGTON, D.C. 20020-5734
1202) 783-5211 (Fax) (202) 225-3002 {Fax) 1202) 678-8900
(202} 225-7829 (TDD} 1202) 678-8844 (Fax)

www.house.govinorton

Recycled Paper



9

with judges and members of the bar, and particularly the excellent work of Cassie Bevan, Senior
Policy Advisor for Mr. DeLay, who worked closely with Jon Bouker, my counsel and legislative
director. May I say as well that I appreciate the strong support Mr. DeLay has given to our effort
to return Child and Family Services to the District, and the federal district court has now ordered
the agency returned to the District. Despite many hours of work on this bill, I need to hear from
city officials before I can have confidence in our work, and I believe that this subcommittee
should not proceed without a resolution from the Council.

Our bill incorporates the best practices from successful independent family courts and
family courts that are integrated into general jurisdiction courts. These courts have in common:
an ample number of judges; magistrate judges; matters retained in specialized family courts until
resolution; one family, one judge; alternative dispute resolution and mediation, often far better
than formal adversarial proceedings in many family matters; and required regular training for
judges and court personnel.

As important as our bill is, the major problem for children and families in the District is
not the court, but the Child and Family Services Agency. The court needs more resources and it
needs modernization. CFSA needs a complete make over. Yet after six years in a federal court
receivership, CFSA is returning to the District largely because the receivership largely failed, not
because that agency has been revitalized. No matter what we achieve with our bill, children and
families are unlikely to notice much difference in their lives unless CFSA. is fundamentally
changed. Courts are the back end of the process when all else has failed, the last resort when
people must be compelled to do what they are required to do. Our bill assures that the city has a
full time staff liaison on site at the court, but inevitably, the court will be handicapped by the
condition of the CFSA in the first years of the agency’s return to the District. Assuring that the
CFSA and the new Family Court of the Superior Court are seamless in their response to our
children and families is a formidable challenge for both the city and the court. Because the court
has generally been well run and responsive to children and families, I believe that with new
resources and both added and updated functions, the court can do the job. The city’s challenge to
both reform the CFSA and align the agency with the court is more formidable. However, the
Mayor’s careful work in management reform and accountability and the Council’s diligent
oversight encourages optimism.

I believe we have much to learn from today’s witnesses who have been on the ground
with. the children and family issues the court tackles every day and with the court itself. T
welcome each of these witness and thank them in advance for their preparation and their
testimony.
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Mrs. MORELLA. We are now going to proceed with our second
panel in the interest of time, and so I would ask Chief Judge Rufus
King, the Honorable Kathy Patterson, Olivia Golden, Judith
Meltzer, Judge F. Scott McCown to step forward.

Before you sit down, it is the policy of this committee and all its
subcommittees to swear in those who will be testifying, so please
raise your right hands.

[Witnesses sworn. ]

Mrs. MORELLA. Thank you. The record will demonstrate an af-
firmative response.

We have been joined by Congressman Tom Davis, who was my
predecessor as chair of this subcommittee and has, as I mentioned
in my opening statement, been very much involved also in the de-
liberations to come up with the Family Division and the draft of
the bill that we have before us.

Again in the interest of time our procedure is traditionally to
allow each person who testifies about 5 minutes for the testimony,
with the knowledge that the testimony in its entirety will be in-
cluded in the record.

Incidentally, before I introduce Chief Judge King, let me ask
Congressman Davis if he would like to make an opening statement.

Mr. Davis. I think what I would ask, I have a lengthy statement
that I'd just ask unanimous consent to be put into the record so
we can move ahead.

[The prepared statement of Hon. Thomas M. Davis follows:]
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Good afternoon. Thank you Congresswoman Connie Morella for your

continued leadership as chair of the District of Columbia Subcommittee. I

appreciate your calling this important hearing to discuss the reforms needed in the

Family Division of the D.C. Superior Court. Thank you to my friend, Ranking

Member Delegate Eleanor Holmes Norton, for your dedication to the city and your

active involvement in this matter. I would also like to thank Congressman Tom

Del.ay for his tireless efforts as we strive to reform the Family Division and
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improve services to the District’s children and their families. 1"d just like to add
that I appreciate receiving the constructive comments provided to us by various
community organizations and activists. In particular Chief Judge Rufus King, his

colleagues, and staff have made invaluable contributions to our reform efforts.

The death of 23-month old Brianna Blackmond in January 2000, highlighted
systemic problems facing child welfare in the District of Columbia. When 1
chaired this Subcommittee last year, we held two hearings to review the status of
the Child and Family Services Administration while under receivership and to
determine what action was necessary to prevent further tragedies. It was clear that
reforming CFSA alone would be insufficient since it is one of several components
in the entire child welfare system. Equally important to the safety and welfare of
the children is the efficiency and effectiveness of the Court, which is called on

regularly to make decisions regarding the well-being of children.

Upon closer examination of the court system we have found that poor
communication between participants in the child welfare system, a weak
organizational structure, and a lack of case management are serious problems

plaguing the current Family Division. This has resulted in a backlog of 1,500

2
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cases. Additionally, there are about 5,000 children who remain in the system
beyond the maximum 12 months allowed under the Adoption and Safe Families

Act.

Currently, the Court assigns 12 judges to the Family Division. While they
are assigned for two years, the average judicial tenure is about one year. Needless
to say, I am concerned that this high turnover rate is not in the best interest of the
children. Additionally, all 59 judges serving in Suﬁerior Court oversee
approximately 4,000 neglect and abuse cases. I think the families would be better

served if their cases were retained in the Family Division until final disposition.

In addition, case management and tracking have been challenges throughout
D.C. Superior Court. Currently, the Court uses multiple computer databases to
track information regarding related cases. The new integrated computer system,
the Integrated Justicc Information System, will replace the burdensome and
incompatible systems used now and promises to improve case management
throughout the Court. The establishment of the new system seems to be
progressing well. And I am pleased to learn that not only will the family cases will

be the first entered in the new system, but now judges will have access to a

3
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database that is compatible with the system recently installed by CFSA.

In order to address the problems plaguing D.C. Superior Court’s Family
Division, Chairwoman Morella, Congressman DeLay, Delegate Norton, and I have
crafted legislation that dramatically overhauls its current management structure.
The bill includes comprehensive reforms that all stakeholders agree are critical:
longer judicial terms in the Family Court to ensure continuity; the requirement that
judges volunteer for the position; and the requirement that the Family Court judges

receive training in family law and related issues.

In an effort to strengthen communication between the various components of
the child welfare system, the bill would require the mayor to appoint a social
services liaison to help judges locate appropriate city services for families in crisis.
Tn addition, the draft bill would require the mayor ensure that city agencies,
including public schools, have representatives at the courthouse to provide

information to the judges about available programs and services.

The draft bill provides more Family Court judges to handle family matters;

encourages the use of alternative dispute resolution and mediation; and mandates

4
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the “One Family, One Judge” standard in family cases. It also addresses case
management and the elimination of the family case backlog through the use of

magistrate judges and the selection of a special master.

My colleagues and I have worked hard to draft a bill that will provide the
necessary reforms to the Family Division to ensure that it can fulfill its duty to the
most vulnerable children in the District. However, we still have a few points to
flesh out in the bill, the most important of which are the total number of judges and
magistrate judges the Court thinks it would need, and of course, the length of
tenure for judges assigned to the Family Court. Ilook forward to hearing from our

witnesses who can assist us as we move closer to the final version of the bill.

Thank you.
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Mrs. MORELLA. Without objection, so ordered, and thank you.
Chief Judge King?

STATEMENTS OF CHIEF JUDGE RUFUS KING III, SUPERIOR
COURT OF THE DISTRICT OF COLUMBIA; KATHY PATTER-
SON, CHAIRPERSON, COMMITTEE ON THE JUDICIARY, D.C.
CITY COUNCIL; OLIVIA A. GOLDEN, DIRECTOR, CHILD AND
FAMILY SERVICES AGENCY; JUDITH MELTZER, CENTER FOR
THE STUDY OF SOCIAL POLICY; AND F. SCOTT MCCOWN,
CHIEF DISTRICT JUDGE, TRAVIS COUNTY COURT HOUSE

Judge KiING. Thank you, Madam Chairman, Congresswoman
Norton, Congressman Davis, and members of the subcommittee.
Thank you for calling this hearing to discuss proposals you have
been working on regarding the Superior Court and the court’s plan
for reform of the Family Division. We share a commitment to safe-
guarding the safety and improving the quality of life of abused and
neglected children.

I have submitted written testimony, with copies of the court’s
plan and the draft legislation, with the court’s comments attached
for inclusion in the written record. I will discuss briefly some of the
principal issues and the court’s position on them in these remarks.

At my request, the presiding judge—that’s Judge Walton—and
the deputy presiding judge, Judge Josey-Herring, both of whom are
here today, along with a working group of hearing commissioners,
staff in the Family Division, and other stakeholders, have produced
a plan for reforming the Family Division. That plan is very similar
to the legislation you are considering and reflects a very construc-
tive dialog that you, Representative Norton, Representative DeLay,
Senator DeWine, and others have afforded us.

In addition to reforms within the court, we have been strength-
ening our working relationships with the District of Columbia
Child and Family Services Agency and Mayor Williams, as he as-
sumes control of that agency. In particular, we have welcomed the
appointment of Dr. Olivia Golden, and I appreciate her willingness
to set regular working meetings with us to coordinate our respec-
tive efforts in behalf of children.

I would also like to express my appreciation for the constructive
working relationship Chairman Linda Crop and Council Member
Kathy Patterson of the City Council have accorded the court.

Turning to the reform measures discussed in Congress and the
court’s plan, a few principles are of primary importance to all of us
working on these issues. I will address areas where there are dif-
ferences in the interest of time, but with great appreciation for the
many areas where we agree.

I, of course, appreciate the apparent consensus on allowing the
Unified Family Court to remain a part of the Superior Court, the
highest court of general jurisdiction in the District of Columbia, as
is consistent with the position taken by the American Bar Associa-
tion.

As to judicial terms in the Family Court, the court believes
judges should serve 3 year, extendable terms in the Family Court.
We need to attract qualified, dedicated judges, both current judges
and lawyers who will be nominated to serve in the new Family
Court. Three-year, extendable terms will allow us to do that, while
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permitting the development of expertise and continuity of attention
to cases, especially if the terms are staggered so that there is al-
ways a complement of experienced judges in the Family Division.

I also believe that the few true dedicated leaders who will make
Family Court their career work will be more likely to emerge in the
context of extendable terms than if forced to choose a lengthy ini-
tial term.

I am aware that different jurisdictions have chosen different ap-
proaches, but, after careful consultation with various stakeholders,
we believe this is the correct one for the District of Columbia.

Flexibility—this issue is one that involves trust on both sides.
We have common goals for the Family Court and generally share
a common view of how it should operate, but to manage the court
effectively any chief judge will need some flexibility to address
changing circumstances in the community and in the court. Among
other foreseeable contingencies when flexibility would be needed
are the potential service of senior judges, occasions when judges ex-
perience illness or disability, and significant changes in the incom-
ing cases, the mix of incoming cases.

As to magistrate judges, the draft legislation would set up two
classes of limited jurisdiction judicial officer: the current hearing
ccommissioners and the new magistrate judges within the Family

ourt.

In addition to the personnel issues that are involved in having
two classes of judicial officers with similar, but not identical au-
thority, this system would pose difficulties in managing different
case loads in our court. We would urge the designation of a single
category of magistrate judge with uniform powers.

Turning to the current case load, as we have discussed before,
there are approximately 4,500 children currently in the system
whose cases remain under review after 18 months or more. Let me
tell you about some of them.

A child of 15 was recently hospitalized in another State after 5
years of sexual abuse in her adoptive home. She endured this with-
out reporting it in order to protect her younger sister, who was not
being abused.

A child who is self-mutilating and suicidal after years of abuse
and neglect will need psychiatric treatment and hospitalization for
years.

A boy whose mother burned him during a cocaine binge remains
hospitalized with crippling physical and emotional injuries.

A teen has set fire to every foster home she has been placed in.

Another teen who keeps absconding from placements calls each
time to tell the judge, who then talks her back into care and on
to her much-needed medication.

We believe reassigning all of these cases of the existing cases
would overwhelm the new Family Court and would disrupt the
lives of some of the children involved. While some of the cases sure-
ly could go, and should go, to the Family Court and to the new
judges, others should not, because they are near permanency or be-
cause of the relative effectiveness of the current assignment in ad-
dressing the child’s needs.

We do fully agree with assigning all incoming cases within the
Family Court, subject to very limited special circumstances.
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Last, but, of course, not least, many of the reforms require addi-
tional resources. I realize that this is an authorizing, not appro-
priating, subcommittee, but I urge you to talk to your colleagues
on the Appropriations Committee and let them know how urgent
our need is. We can make, and are making, some of these changes
without additional resources, and together we have developed a
plan that will better serve the children of the District of Columbia,
but to do most of it we need the funding for judicial officers and
support staff, for courtrooms and other facilities, and for an inte-
grated justice information system, so that we can better meet the
goal of one family/one judge.

I re-emphasize the best reform will result from a collaboration
that draws heavily on the interest and thought of those who will
ultimately have to serve under whatever Family Court is finally
enacted. Such a reform can best be achieved with a real effort to
build trust among the Congress, the court, and the Child and Fam-
ily Services Agency.

We hope that we can work to achieve a level of trust that will
allow for sufficient flexibility in the final legislation, so that the
Family Court can be operated according to best court management
principles. Of course, Congress, acting both directly and through
the annual budget process, will always retain the oversight role to
ensure that reforms are effectively carried out.

Madam Chairwoman, Congresswoman Norton, and Congressman
Davis, thank you for the opportunity to talk about the work of the
court’s Family Division and plans to improve it. I would be happy
to answer any questions you have.

Mrs. MORELLA. Thank you, Chief Judge King, and thank you for
your work all along the way in bringing us to this point and the
improvements that you've already initiated, have put into oper-
ation.

[The prepared statement of Judge King follows:]



19

Statement of Rufus King, 111
Chief Judge
Superior Court of the District of Columbia
To the Subcommittee on the District of Columbia
Committee on Government Reform
United States House of Representatives
June 26, 2001

Ms. Chairman, Congresswoman Norton, members of the Subcommittee: I am
Rufus G. King, IIT, and I am appearing in my capacity as Chief Judge of the
District of Columbia Superior Court.

Thank you for calling this very important hearing to discuss the District of
Columbia Superior Court’s plan for reform of the Family Division and proposals in
Congress to enhance the safety and quality of life of abused and neglected
children. I am aware that both the Chairwoman and Ranking Member have a
special sensitivity to the matter we are about to discuss, and I welcome their
interest. In addition, I have seen a May 21, 2001 discussion draft of legislation that
you are considering introducing (attached), and while the Court has some concerns,
which we have outlined in comments provided to you last month (also attached),
we appreciate your interest in the Family Division and your commitment to our
work with the District’s children.

The Superior Court of the District of Columbia was established as a unified court
by the District of Columbia Court Reform and Criminal Procedure Act of 1970.
By statute, the Court has five operating divisions: Civil, Criminal, Family,
Probate, and Tax. Several of the Court’s divisions have received national
recognition. The Civil Delay Reduction Project has served as a national and
international model for expediting civil cases. The Court’s Domestic Violence
Unit, integrating family, civil, and criminal cases in one set of calendars, was
named the 2000 winner of the Justice Potter Stewart Award by the Council for
Court Excellence. The Family Division is recognized as a unified family court by
the American Bar Association, and has been selected as a model family court by
the National Council of Juvenile and Family Court Judges.

When [ took office as Chief Judge last fall, I indicated that reform of the Family
Division would be one of my highest priorities. Subsequently, I appointed Judge
Walton presiding judge of the Family Division and Judge Josey-Herring deputy
presiding judge and asked them to set up working groups consisting of members of
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the bar, social workers and other stakeholders to examine the nationally accepted
“best practices” for serving families, consult experts in the field, and develop
recommendations. In what has turned out to be a coincidence of good timing,
Chairwoman Morella, Congresswoman Norton, Congressman DeLay and others
raised the issue of the Family Court reform in Congress. The scrutiny by Congress
of our Family Division has prompted, accelerated and encouraged reform that will
substantially benefit children in the District of Columbia. The purpose of my
testimony today is to relate to you various aspects of the Family Division Reform
Plan (attached) that arose from the working groups. The plan has also been
presented to the Mayor and the City Council.

In the mid 1990’s, neglected and abused children began entering the District of
Columbia child welfare system in alarming numbers; three times higher than a
decade earlier, despite a decline in the District’s population. This disturbing trend
seems to be continuing. In addition, in over 60% of cases now being filed, the
child is over the age of seven, making adoption more difficult and the need for
special services more pressing. Last year, 1,500 children’s cases were filed, and
this year a slight increase in new cases is expected. In addition, the Court has
approximately 4,500 children whose cases require on-going review.

The magnitude of this caseload compelled the Court to take steps to address the
problem comprehensively and promptly. Judge Walton, Judge Josey-Herring and I
determined that some steps, which I will discuss shortly, could be taken
immediately, within existing law and resources.

In addition to reforms within the Court, we have been strengthening our working
relationships and the level of coordination with the District of Columbia Child and
Family Services Agency and Mayor Williams, as he assumes control of that
Agency and seeks to improve its performance. In particular, we have welcomed
the appointment of Dr. Olivia Golden and have set regular working meetings with
her to coordinate our respective activities in behalf of children.

Family Division Reform Plan

The Reform Plan takes a team management approach, which has proven highly
successful in other jurisdictions. - The teams will include professionals who will
monitor the cases and expedite their progress through the Court. The Reform Plan
emphasizes using alternative dispute resolution, where safe and appropriate, to
place children in permanent homes within Adoption and Safe Families Act (ASFA)

(S
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time limits through a non-adversarial process. The Plan also stresses increasing
accountability for results on the part of judicial officers.

Key elements of the Reform Plan include—

¢ Family Court Within a Unified Superior Court. Maintaining the family
court as a division of a unified court optimizes the flow of vital information,
covering children and families before different parts of the court, alleviates the
judicial burnout that can affect a separate family court, eliminates the costs for
duplicative administrative functions, and enhances the Court’s ability to provide
comprehensive services for the child and his or her family.

» Judicial terms in the Family Court. Renewable three year terms are essential
to ensure that Family Court judges are and remain truly interested in family
issues and want to dedicate significant time to children. Judges who wish to
renew their terms may remain for many years. In the meantime, no one will
hesitate to take the assignment out of fear of burnout during a longer rotation in
the family division. The ABA stresses that no one model is best for all
jurisdictions and we are aware that court systemis in many states provide
different terms. The three-year, extendable terms in our plan optimize
increased specialization and appeal to lawyers considering service as a judge on
the Family Court in the District of Columbia.

» Training. Enhanced training in abuse and neglect “best practices,” case
management, psychology of abuse and neglect and related areas will develop
the specialized knowledge and up-to-date skills judges, magistrate judges, and
staff must possess to make the best decisions for children.

« Accountability. Performance of the Family Division will be evaluated using
nationally recognized standards for court operations and for attorney practices.
The standards will be based upon leading court performance standards now in
use throughout the nation.

¢ Technology. Critical to the success of the Reform Plan is the establishment of
an automated Integrated Justice Information System (IJIS). An IJIS will
provide comprehensive information on children and families, including, for
example, a parent’s (or household member’s) pending criminal case, domestic
violence allegations, and/or landlord-tenant disputes. It will also permit the
‘Court to implement more effectively the “one family, one judge” concept
(assigning all family cases involving a child and his or her family to the same

[
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judge) by linking existing cases to new ones related to the same child or same
family.

» Child Protection Mediation. When mediation is safe and appropriate,
involving parents and other family members in mediating plans about their
children’s futures produces better results for the children. Parents are often
more cooperative with parenting classes or rehabilitation efforts in a
permanency plan that they have helped negotiate. Our preliminary mediation
project has enjoyed a very high success rate, and the Council for Court
Excellence is assisting with grant fonds for a larger project.

« Staff. The team approach requires additional judges, magistrate judges, special
masters, case managers, courtroom clerks, and other support staff with the
expertise to work together to serve the best interests of children. For the plan to
be implemented, there will also be capital expense required.

A copy of the current plan is attached. A preliminary cost estimate has been
transmitted to the Subcommittee and the relevant appropriations subcommittee. It
involves approximately $45 million at the outset, including $32 million in one-time
renovations and equipment purchases and a continuing level of additional funding
of $13 million and 74 personnel on an annual basis.

Tmmediate Steps

Unfortunately, as children age in the system, identifying a permanency option
becomes more difficult. Accordingly, I have taken the following several steps,
which can be accomplished within existing resources, to expedite the Court’s
Family Division Reform Plan:

e Judicial Terms. Effective at the end of the current assignment period in
December, I am asking sitting Superior Court judges to volunteer for three-year
terms in the Family Division, and they will be rotated into the Family Division.

* Additional Calendar. I have directed the creation of an additional neglect and
abuse trial calendar to address the burgeoning caseloads. I have assigned Judge
Lee Satterfield this calendar.

» Training. In May of'this year, Superior Court judges attended two full days of
training on child abuse and neglect law. Numerous experts participated,
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addressing topics such as assessing risk of abusing parents, ASFA, and child
development.

Family Division staff attended training on meeting ASFA standards and child
protection and welfare.

Additional training at off-site conferences has been provided.

¢ Technology. The IJIS plan has taken into account the urgent needs of the
Family Division and the Division will be on-line with IJIS in the first year of its
implementation. We have provided our appropriators and authorizers with our
planned Request for Proposals (RFP) and projected budget costs, including
expected grant funds to support this project. Once funding is available,
implementation can begin immediately.

¢ Family Waiting Room. I requested that space within the Courthouse be
redesigned to provide a child-friendly area for waiting families and social
worker conferences. That waiting room opened on June 1.

¢ Attorney Practice Standards. I have directed the revision and implementation
of Attorney Practice Standards for abuse and neglect cases; the standards are
under review by the Bar, and after their input has been addressed, they can be
implemented within 90 days.

¢ National Model Court Project. I have secured technical assistance from the
National Council of Juvenile and Family Court Judges Model Court Project for
improving case management techniques, training, and strategic planning.

Most of the 4,500 children whose cases remain under review are those who the
court has found difficult to place permanently. For actual examples: a child of 15
was recently hospitalized in another state after five years of sexual abuse in her
adoptive home; a child, who is self mutilating and suicidal, will need
hospitalization for years, and a child whose mother burned him during a cocaine
binge remains hospitalized with crippling physical and emotional injuries. There
are numerous other examples of children with special needs, HIV, and prenatal
injury from exposure to drugs and alcohol. These circumstances cause injuries,
both physical and psychological, that require longer treatment before a viable
permanency plan can be established. I have requested a survey of all existing cases
to determine how many of the approximately 4,500 children might be permanently
placed within a reasonable time, up to a year.
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The Court’s Reform Plan calls for three teams of special masters to review all
pending children’s cases to try to identify and implement hitherto unrealized
permanent placement options. Other jurisdictions that have reformed their family
programs have been able to reduce pending caseloads by about half. We will strive
to achieve similar results.

In the meantime, the sheer number of children who need attention and on-going
review requires that they be assigned to more than just the judges assigned to the
Family Division. However, in order to assure the most effective management and
closure of these cases, children whose best interests would be served, and whose
judges ask to retain the case, will be permitted to remain before the same judge. In
addition, that judge will work and train with the original family division team, even
though the judge has rotated out of the family division. The Court believes this
arrangement will best meet the needs of those children with existing cases for
whom a permanent home has not yet been found.

In summary, we believe the Reform Plan will enable the Court to better fulfill its
role in safeguarding children and families. The plan will require a substantial
increase in resources devoted to the Family Court to best provide the attention and
supervision of services that all District of Columbia children and families need and
deserve. Pending the availability of additional resources, the Court will proceed
with improvements that can be implemented using existing funding and other
resources.

Ms. Chairwoman, Congresswoman Norton, thank you for the opportunity to talk
about the work of the Court’s Family Division and plans to improve it. I would be
happy to answer any questions you may have.



25

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
FAMILY COURT REFORM PLAN
(May 9, 2001)

. Unified Family Court

Maintain and enhance separate, specialized Family Court as a division within
unified Superior Court to: (1) respond to serious concerns recently expressed
about tragedies affecting children, (2) achieve permanency for children expe-
ditiously and (3) ensure cost efficiency by utilizing existing courtwide infra-
structure and administrative staff

. Assignments

Assign judges who volunteer for service in the Family Court for three year,
extendable terms

Stagger terms to ensure continuity and expertise

Appoint magistrate judges to serve four years, which is the duration of their
term of office, and permit reappointment

Fill judicial vacancies in Family Court immediately with volunteers from
other divisions of the Court

. Specialization

Establish holistic, team-based approach to abuse and neglect cases to secure
continuity of care and swift permanency placement: Form three case man-
agement teams within the Permanency Branch, each consisting of one judge
and three magistrate judges with expertise in child welfare, and assisted by
attorney advisors, a psychiatrist or child psychologist, law clerks, administra-
tive personnel and special masters

Provide space for an office within the Court staffed by representatives from
District of Columbia agencies which provide needed services to abused and
neglected children and their families

Permanently assign all new abuse and neglect cases to the Family Court to
enhance family case coordination, quality control and case scheduling
Support and work with a coordinating council which brings together all child
welfare stakeholders (including CASAs and bar members) on a regular basis
to ensure open channels of communication and resolve issues regarding the
delivery of services to the children and community
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. Magistrate Judges

Appoint magisirate judges with expertise in family law and trained by court-
appointed experts, to be responsible for initial hearings, assessing the needs of
the children and families, and resolving cases assigned to them by the judges
presiding over the teams

Under the supervision of the judge, oversee the work of case management
feams and ensure the delivery of court-ordered support services

4,500 Cases Currently Under Review by Judges

Return to the Family Court all cases not retained by judges for distribution to
special case management teams during transition

Divide cases under review into three groups for those judges who volunteer to
retain their current cases during the transition. Review groups to be staffed
with special masters and case coordinators to assist the judge in achieving
ASFA compliance and permanency for the child

Schedule reviews into specified time periods to accommodate CFSA social
workers

. Training

Require quarterly training for all judges, magistrate judges and support pro-
fessionals on abuse and neglect issues, including ASFA compliance, and ad-
ditional specialized training for those assigned to the Family Court

Enhance training for court-appointed guardians ad Jitem (GAL) and parents’
attorneys by child welfare and trial practice experts

. Child Protection Mediation

Implement expanded child protection mediation among parents, the Office of
the Corporation Counsel, the District's child welfare agency, the GAL and all
other relevant parties and representatives, where safe and appropriate, to
achieve early case resolution

. System Accountability

Increase management capability, accountability and reporting through en-
hanced access 1o data and case outcome information, and the adoption of ap-
propriate standards for case resolution

Implement integrated case management system to track and monitor cases in-
volving family or household members across all court caseloads to permit
judges and team members access to comprehensive information before mak-
ing placement decisions
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
FAMILY COURT REFORM PLAN
(May 9, 2001)

Growing caseloéds, new mandates applicable to courts through the passage of the
landmark Adoptions and Safe Families Act (ASFA), and recent developments have made it
incumbent on the Superior Court to improve the management, supervision and resolution of
cases involving children and families in the District of Columbia. The Superior Court has

developed a comprehensive plan for reform of child abuse and neglect cases.

Abuse and neglect case filings at Superior Court have risen steadily over the last
two decades. On average, 1,500 cases are filed with the Court each year. Moreover, based
on case filings since January 2001, the Court expects an increase of 15% this year in the
abuse and neglect area. In addition, 4,500 cases are subject by law to review and represent

a substantial workload of the Court.

This proposal provides an outline of the major components of the Superior Court's
reform initiative. The Court is committed to achieving timely permanency for abused and
neglected children. Reform, however, is a multi-vear process that requires sustained com-
mitment and adequate resources.’ The Court looks forward to working with Congress and

the District in implementing needed reforms for the welfare of children,

! According to a recent report of the Council for Court Excellence, successful family court reform efforts in
Cincinnati, Ohio took 10 years and those in Chicago, [llinois have taken six years to-date.
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Unified Family Court

The existing Family Division will be redesignated as the Family Court, a division
of the Superior Court. The Family Court will consist of the following branches:
Child Abuse and Neglect/Permanency Branch ("hereinafter "Permanency
Branch") (covering abuse and neglect, adoption and termination of parental rights
(TPR) cases as well as the Counsel for Child Abuse and Neglect (CCAN) and a
Family Drug Court); Domestic Relations Branch (addressing divorce and custody
and including the Marriage Bureau); Juvenile Offender Branch (juvenile delin-
quency court and Juvenile Drug Court); Mental Health and Retardation Branch;
and Paternity and Child Support Branch. A Presiding Judge, Deputy Presiding
Judge and Director will oversee the Family Court for administrative purposes.

The Permanency Branch will be organized into six (6) calendars: three (3) for
abuse and neglect cases; one calendar for adoptions; one for TPR cases; and one
calendar for permanent custody and guardianships for abused and neglected chil-
dren (in order to allow these cases to be filed and resolved expeditiously, as re-
quired by law). A judge and team of magistrate judges® will be assigned to each
calendar.

Assignment of Judges

Judicial assignments to the Family Court will be a minimum of three years. This
represents a substantial increase in the duration of a current assignment to the Su-
perior Court’s Family Division. Preference will be given to judges who volunteer
for the assignment. Judges may volunteer to extend their service in the Family
Court beyond their initial three-year assignment. As resources and support for
judges in the Family Court are put into place, it is anticipated judges will volun-
teer 10 serve extended terms, thereby ensuring the involvement of those judges
most committed to presiding over child welfare matters.

The Chief Judge retains discretion to re-assign judges in and out of the Family
Court when extenuating circumstances require and it is in the best interests of the
children.

The three-year assignment will be staggered to maintain a complement of experi-
enced judges in the Family Court.

2 Currently, Court positions of this type are referred to as “Hearing Commissioners.”
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3, Specialization

s Abuse and neglect cases will be assigned to teams of judges, magistrate judges
and other professionals. Each of the three teams in the Permanency Branch will
consist of the following individuals with expertise in permanency case resolution:
the judge, three (3) magistrate judges, a special master and a case coordinator.

o The teams will be further assisted by permanent attorney advisors and specialized
law clerks (to maintain compliance with ASFA, the Interstate Compact on
Placement of Children (ICPC) and other federal and local statutes), a psychiatrist
or psychologist from the Superior Court’s Child Guidance Clinic, and an appro-
priate number of administrative support personnel (e.g., law clerks, secretaries
and other clerks). The team approach has been used in other jurisdictions as a
best practice and has resulted in expedited case resolution, improved case moni-
toring and oversight, and improved communication with parties.

» Support professionals assigned to each team will be responsible for: (1) moni-
toring the progress of each abuse and neglect case towards permanent resolution;
(2) serving as liaisons with CFSA social workers; (3) monitoring and verifying
compliance with court orders; (4) reviewing all court actions for compliance with
ASFA and other statutes; and (5) filing compliance reports in consultation with
attorney advisors.

e When a judge’s assignment in the Family Court is completed, he/she may vol-
unteer to continue in the assignment. If the judge is reassigned outside of the
Family Court, all cases assigned to him or her will remain in the Permanency
Branch, except in an extraordinary circumstance as approved by the Chief Judge
and consistent with ASFA. In each such case, the judge will remain part of the
original case management team in the Permanency Branch.

4. Magistrate Judges

* Magistrate judges, with expertise in family law and appointed for four-year, re-
newable terms, will be responsible for intake of new cases and resolving cases
assigned to them by the presiding judge of the team. Where agreements cannot
be reached, trials will be conducted by the judge or magistrate judge, depending
on the complexity of the case and other circumstances.” Magistrate judges

3 Currently legislation governing the authority of hearing commissioners requires the consent of the parties
before such an individual may try a case. The Court recommends that this be changed to allow magistrate
judges to conduct trials of less complex neglect and abuse cases.
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should have the power of contempt, which would give them the authority to en-
force their own court orders.

Under the supervision of the judge, magistrate judges will oversee the work of
case management teams and ensure the delivery of court-ordered support serv-
ices.

Until permanency is achieved, the judge, magistrate judges and other members
of the case management team will hold periodic case conferences at least quar-
terly.

4,500 Cases Currently Under Review by Judges

During the transition, the pending caseload will be screened to identify barriers to
permanency and to develop a strategy and timeline for resolution. Three (3) spe-
cial case management teams will be established, with each group having ap-
proximately the same number of cases. If a judge does not volunteer to retain re-
view cases, they will be returned to the Permanency Branch and assigned to a
case management team for resolution.

Each case management team, consisting of a special master and case coordinator,
will perform similar functions as are performed for the abuse and neglect teams
working in the Permanency Branch. Each team will be assisted by two attorney
advisors and appropriate support professionals. They will provide expert advice
and support to judges by monitoring compliance with ASFA, other applicable
laws and court orders.

Training

The Court will expand training for judges, magistrate judges and case manage-
ment personnel who will participate in Court-sponsored, in-service training on
abuse and neglect issues at least quarterly, in order to stay abreast of the current
state-of-knowledge in the field of child welfare, including neglect and abuse. Ad-
ditionally, judges will be encouraged to remain updated in that field through pro-
fessional reading, training at the National Judicial College and other relevant
workshops. The assistance of expert trainers, such as individuals from the Na-
tional Council of Juvenile and Family Court Judges, the ABA’s Center for Chil-
dren and the Law, and the National Model Court Project (of which the Superior
Court has been selected as a member), will be sought to plan and facilitate the
training. The Court will participate in joint training with CFSA workers, the Of-
fice of Corporation Counsel and managers.
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Similarly, the Court will assume a leadership role in enhancing the court-
appointed guardian ad litem (GAL) and parents' attorney training. Training will
be required of all attorneys who practice in this area before the Family Court. It
will be given by child welfare and trial practice experts, and experienced judges.
The training will include substantive legal areas in the field of neglect and abuse
as well as the law of evidence and other trial practice issues.

If funding is available, payments to attormeys will be increased in order to retain
competent counsel and prevent attrition in the CCAN Bar. In an effort to expand
the pool of available attorneys, a recruitment effort will be undertaken, targeting
attorneys with expertise in family law, particularly in the area of abuse and ne-
glect. The Court will coordinate training programs with area law schools and le-
gal clinics in the child abuse and neglect area. In addition, the Court will imple-
ment a requirement that all attorneys who wish to be appointed to a separate panel
of GAL attorneys, must first have represented parents in a designated number of
cases or must have completed specified training.

Coordination

To ensure that information about services is readily available, the Court will pro-
vide space on site to be staffed by representatives from District of Columbia agen-
cies that provide needed services to abused and neglected children and their fami-
lies. This may include, at a minimum, representatives of the Office of Corpora-
tion Counsel, District of Columbia Public Schools, the District of Columbia
Housing Authority, the Child and Family Services Agency, Court Appointed Spe-
cial Advocates (CASA), District of Columbia Commission on Mental Health, and
the Addiction Prevention and Recovery Administration, or their equivalents.

Where applicable, a judge or magistrate judge from the Superior Court’s Domes-
tic Violence Unit will be included on the abuse and neglect team in order to en-
hance the Family Court’s multi-disciplinary approach to case resolution and to
permit better coordination of cases involving a family unit.

Coordination of case management will also occur with the Juvenile Offender
Branch and a liaison will be developed between the team magistrate judge in the
Permanency Branch and the Court's Social Services Division, (the District's juve-
nile probation department). The purpose is to coordinate all cases in which a child
is before both the neglect and juvenile systems. This will allow the Family Court
to choose among the alternatives in both systems.



8.

9.

32

6
The Court will support and work with on a regular basis a coordinating council
which brings together all child welfare stakeholders (including representatives of
the Mayor's office, CFSA, CASA, and bar members). The Court will work to
replicate the success of the District's existing Domestic Violence Coordinating
Council and the Criminal Justice Coordinating Council.

Child Protection Mediation

To encourage early settlement of dependency cases, the use of child protection
mediation will be considered for use in all cases, where safe and appropriate. The
process will include parents, the Office of the Corporation Counsel, the District's
child welfare agency, the GAL and all other relevant parties and representatives.

System Accountability

To foster informed and effective decisions concerning a child's welfare, the Court
must have the ability to coordinate information concerning a child’s status in the
juvenile and neglect system with the criminal and mental health status of a parent
or other person residing in the household or with any pending child support or
domestic violence cases involving either the custodial or non-custodial parent.
Such interfacing capacity does not currently exist at the Court and has been identi-
fied as a critical need in a recent extensive study of the Superior Court’s infra-
structure conducted by the National Center for State Courts.

Accordingly, the Court will implement an integrated justice case management
system (IJIS) to properly track and monitor family and other cases in which a
family member may be involved in order to ensure that all decision-makers within
the Court have access to comprehensive information to make decisions about
placement, child safety and well-being.

The needed integrated justice information system also would be capable of re-
sponding to requests for aggregate information for various quality assurance and
management reports concerning caseloads and workflow.

The Court will use the National Center for State Court's Trial Court Performance
Standards (e.g., Access to Justice; Expedition and Timeliness; Equality, Fairness
and Integrity; Independence and Accountability; and Public Trust and Confi-
dence) to guide practice in the Family Court. The Court will also examine the use
of time standards set forth in existing federal and local law and differentiated case
management techniques to optimize case processing timeliness and effectiveness.
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e The Court will establish a working Implementation Committee consisting of rep-
resentatives from the Family Court, Office of the Corporation Counsel, CFSA,
and the attorneys who represent parties in abuse and neglect cases. The Commit-
tee will be responsible for implementation and oversight of the Court's reforms
initiatives.

10.  Scheduling

¢ To improve calendaring practices and scheduling, the Court will work with CFSA
to schedule review hearings on days and at times that will maximize social work-
ers’ time in the field and minimize their time in court.

11. Improved Facilities

o The Court is committed to allocating sufficient space to family matters and will
request the funding necessary to do so. The Court seeks to establish a child-
friendly waiting room for families and social workers, increase the number of
courtrooms for family proceedings, and will seek to consolidate all family-related
offices and functions to a centralized court location (including the Court's existing
Child Care Center for litigants and witnesses, the Supervised Family Visitation
Center and the Crime Victims Compensation Program).

12. Other Initiatives

e The Court will continue to seek funding, under the U.S. Department of Justice’s
Family Drug Court Planning Initiative and Grant Program, among other sources,
to establish a Family Drug Court to address the substance abuse problems which
are increasingly associated with parents and children involved in abuse and ne-
glect cases, and which serve as a barrier to achieving permanency expeditiously
for children.

13.  Resources
e A preliminary analysis indicates that a full range of budget resources will be

needed to institute these reforms. The additional resource needs of the Court are
outlined in Attachment A.
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COMMENTS OF THE D.C. SUPERIOR COURT
ON THE 5/21/01 DRAFT OF THE “D.C. FAMILY COURT ACT OF 2001”

PREFACE

The District of Columbia Superior Court appreciates the efforts of Congress to
improve the lives of children in the District of Columbia. . The attention which has been
focused on the Superior Court and the Child and Family Services Agency has prompted
an extensive, coordinated effort to improve the services available from the Court and the
agency to children and families. This draft legislation reflects that effort, and we
appreciate the attention and input from Congress to make substantive improvements in
court operations.

For the Court, there remain some significant concerns, which are identified in
some detail by interlineations of the draft bill and accompanying comments. The Court
believes that the Court’s plan for revitalizing the Family Division will address most of the
concerns of Congress and that through appropriations for needed resources and
Congress’s ongoing oversight responsibilities, those concerns can be resolved without the
unusual step of casting internal reorganization in legislation rather than by rule. In brief,
these concerns are as follows.

(1) Requiring judges to serve terms longer than three years would hamper the
Court’s ability to attract a sufficient number of judges willing to serve in the Family
Court.

(2) Unless the initial number of additional judgeships necessary to complete the
full complement of judges for the Family Court permanently increases the limit on the
number of judges in D.C. Code §11-903, it may be difficult to maintain the needed
judicial resources in the Family Court in the future. The increase should be at least the
number of added calendars, and an addition above that number would enable the Court to
recruit judges with an interest in Family Court on an ongoing basis.

(3) The proposal to transfer all children’s cases from judges outside the family
division into the Family Court without regard to individual children’s situations would be

harmful to the best interests of some of the children who have come to depend upon
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consistent attention from a judge familiar with their situations where closure by return to
the family of origin, adoption or permanent guardianship remains problematic.

(4) Requiring the Family Court to freeze the number of judges set in the bill’s
transition plan would hamper the Court’s ability to address changing community needs
and resultant caseloads.

(5) The bill should expressly link adequate appropriations for the personnel,
space, equipment, software, and related costs of implementation to putting the legislation
into effect, or many of the mandated changes would be fiscally and logistically
impossible.

(6) The creation of separate “magistrate judges” with distinct authority and
jurisdiction in Family Court while maintaining “hearing commissioners” in all other
Superior Court divisions would result in significant personnel, public perception, and
jurisdictional difficulties and confusion. It would also inhibit the Family Court’s ability
to respond to emergencies in its caseload by temporary use of hearing commissioners
with experience and ability in Family law.

(7) Requiring assignment of a large number of existing from judges outside the
Family Court, who are familiar with the children’s situations, to magistrate judges newly
appointed without benefit of the normal appointment procedures is not in the best
interests of the children involved.

Having noted these concerns, the Court remains committed to working with
Congress to shape a workable Family Court system that will advance the interests of the
children and families of the District of Columbia.

Detailed comments on specific provisions of the bill follow:

1. Page 2, linel6. This change would ensure the Court’s authority to establish a
permanency branch within the Family Court which has resources dedicated to resolving
issues in child abuse and neglect, adoption, termination of parental rights, and custody
cases. Other branches may need to be created within the Family Court to address

changing needs within its jurisdiction.
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2. Page 5, line 9. Prohibiting the number of judges assigned to the Family Court from
ever going below the number established in the transition plan would cripple the Court’s
ability to adjust to emergencies or caseload fluctuations in other divisions of the Superior
Court. In the case of retirement or incapacitation of one or more judges in the Family
Court, the Superior Court would be in the impossible situation of choosing between
reassigning someone from another division who might be needed elsewhere and might
not be qualified for service in the Family Court, or violating the prohibition pending the
appointment of a new Superior Court judge who does meet the criteria for Family Court.
The Court must have the flexibility to shift judicial resources in the event of increasing
caseloads resulting from new legislation, increased arrests, and other unanticipated
changes (e.g., a drop in juvenile crime occurring at the same time as a rise in adult
crime). A rigid structure that prohibits adjusting to the vicissitudes of the bench and the

community would not be the best means for serving the community.

3. Page 5, lines 22 and 25. The use of the term “certify” to ensure that a judge will
serve a full term in the Family Court and participate in training does not take into account
the reality that future events (e.g., illness) may preclude such service. Use of the term
“agree” would ensure that a judge assigned to the Family Division is making a
commitment to serve the District’s children and families for a full term as well as to

participate in the training that will enable the judge to do so effectively.

4. Page 6, line 6. A required term of three years would ensure that judges in the Family
Court commit to a substantial period of service, which would strengthen their expertise
and familiarity in family issues without overly restricting the pool of experienced judges
willing to serve in the Family Court. The provisions of the bill that permit judges to serve
additional periods or their entire judicial term are best calculated to attract judges who are
dedicated to making family law their life’s work. We strongly believe that the work of
the Family Court would best be supported by judges who come to extended service by
choice. Requiring terms of longer than three years would also discourage many strong,
new judicial appointees from agreeing to an extended term. Moreover, it would deprive

the Court of the knowledge, skills and expertise of senior judges, who may have spent a
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substantial part of their careers in the Family Court, but who would be precluded from

service in the Family Court in the absence of an exception from this provision.

5. Page 8, lines 6-10. This change would incorporate all relevant and accepted best
practices, and would allow for changes in best practice standards in the future. The
Court believes that the specification of the best practices developed by the American Bar
Association and the National Council of Juvenile and Family Court Judges is more

appropriately included in the report language accompanying the bill.

6. Page 10, line 23. It is important to the effective administration of justice in the
District that the additional judgeships required to provide a full complement of Family
Court judges be added to the total judgeships currently set forth in D.C. Code §11-903.
Vital to the success of the Family Court is the willingness of judicial officers to commit V
to service for an extended period. After the initial terms of judges appointed under this
section, judges serving outside the Family Court must be willing to commit to a three-
year term in the Family Court. If there are not enough judges who agree to serve, new
appointments must be made to maintain the needed judicial resources of the Family
Court.

The “one-time” nature of the appointments under this section rests on the premise
that the newly appointed judges assigned to the Family Court would eliminate the so-
called “backlog” of cases that have been pending more than two years. This premise is
problematic in two significant ways. First, many pending cases remain open because of
factors other than lack of consistent, informed judicial attention (e.g., permanent
placement cannot be achieved because of the age, physical or mental condition of the
child). These cases may nevertheless be in compliance with the Adoption and Safe
Families Act. Second, by requiring all family matters to be returned to the Family Court
(Sec. 7(b)), the bill would place these cases in the hands of judges and magistrate judges
who are not familiar with the history of the case. The result would be the addition of a
learning curve to the time necessary to examine the cases for closure opportunities.

If necessary, judgeships could be left vacant after they are determined to be

unnecessary. Permanently increasing the limit of judgeships under D.C. Code §11-903
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would avoid the far more serious potential consequence of ending up with too few judges

to address the ongoing needs of children and families.

7. Page 13, line 4. As drafted, this provision would require reassignment of all family
cases outside the Family Court to Family Court judges, including domestic violence,
domestic relations, and custody cases. It would preclude a judge who has, over the
course of months or years, become intimately familiar with the problems affecting a child
or family from retaining oversight of the case once the judge’s Family Court assignment
ends. It would also frustrate the laudable goal of “one family, one judge.” As a result,
Judicial resources would be wasted and the quality of judicial decision making would

suffer from the new judge’s lack of familiarity with the case.

8. Page 15, lines 4-8‘. The Court has already completed a comprehensive needs-
assessment and analysis for its integrated case tracking and management system and the
Request For Proposal are pending review by Congress. On the other hand, the District is
not yet at this stage. It is essential that the Court proceed as expeditiously as possible. At
the same time, the Court would coordinate with the Mayor to ensure that its system is
developed on a platform which is compatible with the District’s, so that Family Court

case information is accessible to appropriate offices of the District Government.

9. Page 18, lines 6-10. This change would incorporate all relevant and accepted best
practices in the analysis of the time required to dispose of permanency actions, and would
allow for changes in best practice standards in the future. The Court believes that the
specification of the best practices developed by the American Bar Association and the
National Council of Juvenile and Family Court Judges is more appropriately included in

the report language.

10. Page 22, lines 21-22, We note that the term “Canons of Judicial Bthics” now found
inD.C. Code 11-1732(h)(2) and in this section is obsolete. The current governing rules

are contained in the “Code of Judicial Conduct for the District of Columbia Courts.”
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11. Page 23, line 2. Unless Family Court magistrate judges are also given the authority
to conduct proceedings in civil and criminal cases, the Court’s ability to shift resources to
respond to changing caseloads would be unnecessarily limited. In addition, Family Court
magistrate judges with no authority to conduet civil and criminal proceedings would be
precluded from addressing ancillary issues that may arise in Family Court cases. The goal
of “one family, one judge” should encompass not only all members of a party’s family
and household, but also all matters that must be considered to achieve the best result.
Unless magistrate judges have the authority to address the full range of issues affecting
children and families, their interests cannot be as effectively served. For example, the
Court’s Domestic Violence Unit, a nationally recognized unit which uses an integrated
approach for processing cases with a domestic violence component, may require
magistrate judges to address in a single case issues of criminal assault or threats, civil
protection orders, child custody, child and spousal support and visitation, Current
hearing commissioners have played an integral role in the Unit, conducting criminal, civil
and family proceedings in many of the cases. Eliminating or restricting full jurisdiction

for these judicial officers would seriousty compromise the effectiveness of the Unit.

12. Page 23, line 21. Limiting judicial review to a magistrate judge’s final orders or
judgments maintains current practice. Making clear that there is no judicial review of
preliminary and interim orders (e.g., orders for psychiatric exams), would allow
magistrate judges to effectively manage their caseloads and would spare judges a massive

and needless calendar of reviewing procedural, non-final orders.

13. Page 24, line 24 through page 25, line 16. Like magistrate judges in the Family
Court, hearing commissioners appointed under D.C. Code §11-1732 (redesignated as
magistrate judges) should have the ability to address ancillary family matters and possess
the same authority in all respects. The goal of “one family, one judge” would be served
best if these judicial officers possess the authority to address family issues in the context
of civil or criminal proceedings (e.g. issuing a civil protection order at the time of an
arraignment in criminal court). Furthermore, unless these officers are authorized to enter

final orders without the consent of the parties, as would be Family Court magistrate
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judges, a hearing commissioner would be required to obtain consent to enter a final order
in a civil or criminal matter, but pot in its ancillary family matter. This would create an
untenable situation.

‘While specialized training of magistrate judges in the Family Court would serve
the best interests of the children and families before the Family Court, judicial officers
having the same title and authority are essential to the Court’s ability to effectively

manage personnel and caseloads.

14. Page 26. This provision would require that the chief judge hastily appoint magistrate
judges who may have no judicial experience to handle abuse and neglect cases many of
which are old precisely because they contain issues that are complex and difficult to
resolve. Some of these cases should be retained by the judges who have become familiar
with the issues, facts, and parties, especially if their efforts can be assisted by improved

staff support and training.

15. Page 27, line 23. In order for the Court to effectively fulfill its responsibility to
conduct periodic reviews of child abuse and neglect cases in compliance with applicable
law, court orders and best practices and to comply with the reporting requirements of
D.C. Code § 11-1106 (as added by Sec. 4(a)), it is necessary that an auditing function be
added to the special master’s duties. Moreover, there should be enough auditors to

effectively audit abuse and neglect cases in support of the Court’s effort to close them.

16. Page 28, line 19-25. Unless the Court receives sufficient funding for salaries, space,
technology and related costs, the objectives sought by this bill would not be realized.
Additional judicial officers require courtrooms, chambers, staff and equipment. An
integrated case management system must be developed to provide information needed to
advance the goal of “one family, one judge”. While some reforms to the existing Family

Division can be implemented without substantial additional funding, many cannot.

17. Page 29, lines 9-17.  This provision, like D.C. Code §11-1104(b) (as added by Sec.

4(a)), would preclude a judge who has left the Famity Division from retaining a case with
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which he or she has become intimately familiar. The reassignment of all family cases
(including domestic violence, juvenile and domestic relations matters) to new judges in
the Family Court would not always serve the best interests of the child.

Furthermore, the Court’s integrated approach to issues involved in domestic
violence cases would be in jeopardy if this provision is made applicable. The inability to
address both civil and criminal issues affecting one family would make it difficult to

maintain the Domestic Violence Unit in its present highly effective form.
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107t CONGRESS
18T SESSION H. R.

"IN THE HOUSE OF REPRESENTATIVES

Mr. DELAY {for himself, Ms. NORTON, Mrs. MORELLA, and Mr. ToM Davis
of Virginia) introduced the folowing bill; which was referred to the Com-
mittee on :

A BILL

To amend title 11, District of Columbia Code, to redesignate
the Family Division of the Superior Court of the Distriet
of Columbia as the Family Court of the Superior Céurt,
to reeruit and retain trained and experienced judges to
serve in the Family Court, to promote consistency and
efficiency in the assignment of judges to the Family
Court and in the consideration of actions and pro-
ceedings in the Family Court, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tiwes of the United States of America in Congress assembled,

May 21, 2001 {8:07 PM)
F:\V?\OSZ‘IN\OS?‘I CLONG
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May 21, 2001 {8:07 PM)

2
SECTION 1. SHORT TITLE.

This Act may be cited as the “District of Columbia
Family Court Aet of 20017,
SEC. 2. REDESIGNATION OF FAMILY DIVISION AS FAMILY
COURT OF THE SUPERIOR COURT.
(a) IN GeNErRAL—Section 11--902, Distriet of Co-
tumbia Code, is amended to read as follows:
“§ 11-802. Organization of the eourt.

“(a) In GBNERAL.~—The Superior Court shall consist

. of the Family Court of the Superior Court and the fol-

lo:wing divisions of the Superior Court:
“(1) The Civil Di%.fision'
“(2) The; Cmmnal Division.
“{3) The Probate vDivisien,

“(4) The Tax Division. S
“(b) BrancHES.—The m Superior

Court may be divided into such branches as the Superior

Court may by rule preseribe.

“(c) DESIGNATION OF PRESIDING J UDGE OF PAILy
CourT.—The chief judge of the Snperior Court shall des-
ignate one of the judges a.ssigned to the Family Court of
the Superior Court to serve as the presiding judge of the
Family Court of the Superior Court.

k “(d) JURISDICTION DESCRIBED.~The Family Court

shall have exclusive jurisdiction over the actions, applica-

FAV0621011052101.0N8
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May 21, 2001 (8:07 PM)

3
tions, determinations, adjudications, and proceedings de-
seribed in section 11-1101.".

(b) CONFORMING AMENDMENT 70 CHAPTER 9.—
Section 11-306(b), District of Columbia Code, is amended
by inserting “‘the Family Court and” before “the various
divisions™.

(¢) CONFORMING AMENDMENTS TO CHAPTER 11—
(1) The heading for chapter 11 of title 11, District of Co-
lumbia, is amended by striking “FaMivy DvisioN” and
inserting “FaMILY COURT”.

(2) Section 11-1101, District of Columbia Code, is -
amended by striking “Family Division” and inserting
“Family Court”.

{3) The item relating to chapter 11 in the table of
chapters for title 11, District of Columbia, is amended by
striking “FamiLy DIvisioN” and inserting “FaMiuy
Courr”.

(d) CONFORMING AMENDMENTS T0 TITLE 16.—

1) CALCULATION OF CHILD SUPPORT.—Sec-
tion 16-916.1{0}(8), District of Columbie Cede, is
amended by striking "‘Famﬂy Division” and insert-
ing “Family Court oflthe Superior Court”.

(2) EXPEDITED JUDICIAL HEARING OF CASES
BROUGHT BEFORE HEARING COMMISSIONEES.—Sec-

tion 16924, District of Columbia Code, is amended

FWTNE2101\052101.0N¢
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1 by striking “Family Division” each place it appears
2 in subsections (a) and (f) and inserting “Family
3 Court”.
4 (3) GENERAL  REFERENCES TO  PRO-
5 CEEDINGS.—Chapter 23 of title 16, District of Co-
6 lumbia Code, is amended by inserting after section
7 16-2301 the following new section:
8 “§16-2301.1. References Adeemed to refer to Family
9 Court of the,Superior Court.

10 “Upon the effective date of the District of Columbia
11 Fdmily Court Act of 2001, any reference in this chapter

NN R s e ped bl kea e e
N o= O W 0w N N R W

or any other Federal or District of Columbia law, Execu-
tive order, rule, reguiatiou, aelegation of authority, or any
document of or pertaining to the Family Division of the
Superior Court of the District of Columbia shall be
. deemed to refer to the Family Court of the Superior Court

of the District of Columbia.”.

(4) CLERICAL AMENDMENT.—The table of sec-
tions for subchapter I of chapter 23 of title 16, Dis-
triet of Columbia’, is amended by inserting after the
item relating to sect{oﬁ 16-2301 the following new

item:

“16-2301.1. References deemed to refer to Family Court of the Superior

May 21, 2001 (8:07 PM)
FIM052101\052101.0N9

Court.”,
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SEC. 3. APPOINTMENT AND ASSIGNMENT OF JUDGES; NUM-

[

BER AND QUALIFICATIONS.

{a) NumMBer oF JUDGES FOR Famry COURT;
QUALIFICATIONS AND TERMS OF SERVICE.—Chapter 9 of
title 11, District of Columbia Code, is amended by insert-
ing after section 11-808 the following new section:

“211-808A. Special rules regarding assignment and

O 0 - A W N

10 serving on the Family Court of the Superior Court at-any
11 -4&fe may not be less than the number of judges deter-
12 mined by the chief judge oﬁ" the Superior Court to be need-
13 ed to serve on the Family Court under the transition plan
14 for the Family Court prepared and submitted to the Presi-
15 dent and Congress under §ection 3(b) of the District of
16 Coluwmbia Family Court Act of 2001..

17 “(b) QUALIFICATIONS—The chief judge may not as-
18 sign an individual to serve on the Family Court of the
19 Superior Court unless— .

20 “(1) the ‘individual has training or expertise in

21 famnily law;

2 “(2) the iﬁaividu@m

23 that-the individsalwill serve the full term of service;

24 and
25 *(3) the individual “eertifies—{o the chief-judee

26 that—the—imdividual~will participate in the ongoing

May 21, 2001 (8:07 PM)
FAVN0521011052101.0N9
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1 training programs carried out for judges of the
2 Family Court under section 11-1104(c).
3 “(c) TERM OF SERVICE.—
4 “(1) IN GENBRAL.—An individual assigned to
5 serve as a judge of the Family Court of the Superior
6 Court shall serve for a term of not fewer than ¥3
7 =5 years or (if fgwer) the number of years re-
8 maining in the indivﬁual’s term of service as a
9 judge of the Superior Court under section 431(c) of
10 the Distriet of Columbia Home Rule Act.
11 “(2) ASSIGNMENT FOR ADDITIONAL SERVICE.—
12 After the term bf sefvice of a judge of the Family
13 Court (as desgribed in paragraph (1)) expires, at the
14 judge’s request the judge may be assigned for addi-
15 tional service on the Family Court for a period of
16 such duration (consistent with seetion 431(c) of the
17 District of Columbia Home Rule Act) as the chief
18 Jjudge may provide.
19 “(3) PERMITTING SERVICE ON FAMILY COURT
20 FOR ENTIRE TERM.—At the request of the judge, a
21 judge may serve as a judge of the Family Court for
22 the judge’s entire terﬁ of service as a judge of the
23 Superior Court under section 431(e) of the District
24 of Columbia Home Rule Act.

May 21, 2001 (8:07 PM)
FAV™252101052101.0N9
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1 “(d) REASSIGNMENT TO OTHER DIVISIONS.—The
2 chief judge may reassign a judge of the Family Court to
3 another division of the Supertor Court if the chief judge
4 determines that the retention of the judge n the Family
5 Court is inconsistent with the best interests of the individ-
6 uals and families who are served by the Family Court.”.
7 (b) Pran FOR FAMILY COURT TRANSITION -~-Not
'8 later than 90 days after tﬁe date of the enactment of this
9 Act, the chief judge of the Superior Court of the District
10 of Columbia shall prepare a.nd‘submit to the President and
11 Cédngress a transition plaﬁ for the Family Court of the
12 Superior Court, and shell include in the plan the following:
13 (1) The chief judge’s determination of the pum-
14 ber of judges needed to serve on the Family Court.
15 (2) The chief judge’s determination of the num-
16 ber of magistrate judg.és needed for appointment
17 under section 11,-1’?32;&, Distriet of Columbia Code
18 (as added by seetion 5(a)).
19 (3) The chief judge’s determination of the ap-
20 propriate functions of such magistrate judges, to-
21 gether with the compegzsation of and other personnel
22 matters pertaining to such magistrate judges.
23 (4} A proposal foi the disposition of actions and
24 proceedings pending in the Family Division of the
25 Superior Court as of the date of the enactment of

May 21, 2001 (3107 PM
FAV0§2101052101.0N9
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1 this Act (together with actions and proceedings de-
2 seribed in section 11-1101, Distriet of Columbia
3 Code, which were initiated in the Family Division
4 but remain pending in other Divisions of the Supe-
5 rior Court as of such date) in a manner consistent
6

7

8

9

10

11 (e¢) TRANSITION TO ‘APPROPRIATE NUMBER OF
12 JUDGES.—

13 (1) ANALYSIS BY CHIEF JUDGE OF SUPERIOR
14 COURT.—The chief ju@ge of the Superior Court of
15 the District of Columbia shall include in the transi-
16 tion plan prepared under subsection (b)—

17 (&) the chief judge’s determination of the
18 number of individuals serving as judges of the |
19 Superior Court who meet the qualifications for
20 judges of the Family Court of the Superior
21 Court under section 11-9084, District of Co-
22 lumbia Code (as iiadded by subsection (a)); and
23 (B) if the chief judge determines that the
24 number of indjviduals described in subpara-
25 graph (A) is less than the number of individuals

May 21, 2001 (8:07 PM)
FAVTG52101052101.0N9
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1 the chief judge is required to assign to the
2 Family Court under such section, a request
3 that the President appoint (in accordance with
4 section 433 of the District of Columbia Home
5 Rule Act) such additional number of individuals
6 to serve on the _Superior Court who meet the
7 qualifications fo.f' judges of the Family Court
8 under such. sectioﬁ as may be required to enable
9 the chief judge td ‘make the required number of
10 assignments. -
11 (2) ONB-TIME APPOINTMENT OF ADDITIONAL
12 JUDGES TO SUPERIOR COURT FOR SERVICE ON FAM-
13 LY COURT—If the A'President receives a request
14 from the chief judge of the Superior Court of the
15 Distriet of Columbia ;under paragraph (1)(B), the
16 President (in accorda;nce with section 433 of the
17 District of Columbia Home Rule Act) shall appoint
18 additional judges to the Superior Court who meet
19 the gqualifications for judges of the Family Court in
20 a number equal to the number of additional appoint-
21 ments so requested by the chief judge, and each
22 judge so appointed shall be assigned by the chief
23 judge to serve on f,he "Family Court of the Superior
24 Court. A .

May 21, 2001 (8:07 PM)
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1 (3) ROLE OF DISTRICT OF COLUMBIA JUDICIAL

2 NOMINATION COMMISSION.—For purposes of section

3 434(d)(1) of the Distriet of Columbia Home Rule

4 Act, the submission of a request from the chief

5 judge of the Superior Court of the District of Co-

6 lumbia under paragraph (1)(B) shall be deemed to

7 create a number of vacancies in the position of judge

8 of the Superior Court equal to the number of addi-

9 tional appointments so requested by the chief judge.

10 In carrying out this paragraph, the Distriet of Co-

11 lumbia Judicial Nomination Commission shall re-

12 cruit individuals for possible nomination and ap-

13 pointment to the Superior Court who meet the quali-

14 fieations for judges of the Family Court of the Supe-

15 rior Court.

16 (4) Jﬁﬁﬁm@ﬁv‘?ﬂﬁ—ﬂﬁbﬂﬁ—@mﬁ

17 POINTMENT-PROCEDYRES-NOT-FO-COUNT AGAINSP [ VOREASE OF
18 LIMIT ON NUMBER OF SUPERIOR COURT JUDGES.—

19 Any judge who is appointed to the Superior Court
20 of the Distriet of Columbia pursuant to the one-time

21 appointment procedurés under this subsection for
22 assignment to the Fz;fnﬂy Court of the Superior
23 Court shaﬂ-m {nciease
24 ber of judges of the Superior Court under section (Comm=nt é\)
25 11-903, Distriet of Columbia Code. Any judge who

May 21, 2001 {8:07 PM)
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[a—n

is appointed to the Superior Court under any proce-

dures other than the one-time appointment proce-

dures under this subsection shall count against such”™ nereased
limit, without regard to whether or not the judge is

appointed to replace a judge appointed under the

one-time appointment procedures under this sub-

section or is othérwisé_ assigned to the Family Court

of the Superior Court.

el R e Y A

(d) CONFORMING AMENDMENT.—The first sentence

o
(=]

-of section 11-908(a), District of Columbia Code, is

aﬁended by striking “The chief judge” and inserting

[
(RS I

“Subject to section 113084, the chief judge”.

—
w

(e) CLERICAL AMENDMENT.—The table of sections

-
N

for chapter 9 of title 11, District of Columbia Code, is

ot
h

amended by inserting after the item relating to section

Londl
o)

11-908 the following new item:

*“11-908A. Special rules regarding assignment and service of judges of Family
Court.”.

17 SEC. 4. IMPROVING ADIVHNiSTRATION OF CASES AND PRO-
18 CEEDINGS IN FAMILY COURT.

19 (a) IN GeNERAL—Chapter 11 of title 11, District
20 of Columbia, is amended by adding at the end the fol-
21 lowing new sections:

22 “§11-1102. Use of alternative dispute resolution.

23 “To the greatest extent practicable and safe, cases
24 and proceedings in the Family Court of the Superior

May 21, 2001 (8:07 PM)
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Court shall be resolved through alternative dispute resolu-
tion procedures, in accordance with such rules as the Su-
perior Court may promulgate.
“$11-1103. Standards of practice for appointed coun-
sel.
“The Superior Court shall establish standards of
practice for attorney; appéinted as counsel in the Family
Court of the Superior Court.

Aol S -~ S V. S S VA B S A

“311-1104, Administration.

o
[eo]

“(a) ‘ONE FaMILy, ONE JUDGE’' REQUIREMENT FOR

et
o

CASES AND PROCEEDINGS.—To the greatest extent prac-

Zenal law ol

—
)

ticable)and feasible/ if an individual who is 2 party to an

ot
)

action or proceeding assigned to the Family Court has an

—
s

immediate family or household member who is a party to

g
(9.}

another action or proceeding assigned to the Family
Court, the individual’s action or proceeding shall be as-

bt ek
~ N

signed to the same judge or magistrate judge to whom

. . - f/_/_—'ﬁ.._-—-‘.—.ﬁ\-g.“\
the immediate family‘member’s action or procesding is as-  ©f Arvicas)d

—
o o

signed.

b2
o

L t/-—-‘——»\,_\
“(b) RETENTION OF JURISDICTION OVER/CASES.— PFuse Avo V& rzeT

8]
—

Any aetior. or proceeding assigned to the Family Court™ Gheie ,p ne

jiccj‘

N

of the Superior Court shall remain under the jurisdiction
of the Family Court until the action or proceeding is fi-

[N
W

nally disposed. If the judge to whom the action or pro-

[3e)
L

ceeding is assigned ceases to serve on the Family Court

May 21, 2001 {8:07 PM}
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4 A B AR ot
13 e sy ~

FERPR Y RERIET

1 prior to the final disposition of the action or proceeding,

2 the chief judge of the Superior Court shall ensure that

3 the matter or proceeding is reassigned fo a judge serving

Witk the heashs
nferests of |

the gadiv. ded

4 on the Family Cour

[ /“(:mi,'}z;

{{omment 7;:

5 “{e) TRAINING PROGRAM.~
e i
6 “1y In GENERAL.—«-The/p/r;g;mg Judge of the | chied judge,
- SEASSrE. That 34 o S radien
7 Family Court)sh BETy-0ub- 55 BrograR- Wit §he )
8 provide—training ! ‘
9 fer judges of the Family Court and appropriate non- k
10 jodicial personnely asd-shall-include-in-the-program Specialized
11 - . 13 . Sine the following: ’h’%ma.ﬁ n
Family faw
s . ; .
12 ; Gnd redated
13 “R). Pamily dynamies. meaHers
0 @nchie
14 i - - Shem o
15 embio-aws- ' Foifin Ea IS
f\CSrf,‘cnsi‘»; liges,
16 a tng-prineiples-and-
17 -practices.
18 ~“Ey-Reeognising-the-risk-factorsfor-child
19 -ahase.
20 i - . " - . <
21 ﬁége-em&ersap@fe?ﬂa%e
22 4(2) USE OF CROSS-TRAINING.~—The program
23 carried out under this section shall use the resources
24 of lawyers and legal professionals, sccial workers,

May 21, 2001 {8:07 PM}
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19

14
and experts in the field of child development and
other related fields.

“(d) ACCESSIBILITY OF MATERIALS, SERVICES, AND

PROCEEDINGS; PROMOTION OF ‘FAMILY-FRIENDLY' EN-

VIRONMENT.—

“(1) IN GENERAL.—To the greatest extent
practicable, the chief judge of the Superior Court
shall ensure that the nixateria.ls and services provided
by the Family Court are understandable and acces-
sible to the individuals and families served by the
Court, and that the Court carries out its duties in
a manner which reflects the special needs of families
with children.

“(2) LOCATION 'OF PROCEEDINGS.—To the
maximum extent feasible, safe, and practicable,
cases and proceedings in the Family Court shall be
conducted at locations readily accessible to the par-
ties involved.

“(e) INTEGRATED COMPUTERIZED CASE TRACKING

20 AND MANAGEMENT SYSTEM.—The Executive Officer of

21 the District of Columbia courts under section 11-1703

22 shall work with the chief judge of the Superior Court—

T 23
24
25

May 21, 2001 (8:07 PM}
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(1) to ensure that all records and materials of
cases and proceedings in the Family Court are

stored and maintained in electronic format accessible
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1 by computers for the use of judges, magistrate

2 judges, and nonjudicial personnel of the Family

3 Court, and for the use of other appropriate offices

4 of the District government; in—eccordanee—with-the

5

6

7

8 o£-2601;

9 “(2) to establish and operate an electronic
10 tracking and ma.nageI‘I;e.nt system for cases and pro-
11 ceedings in the Family Court for the use of judges
12 and nonjudicial perso@el of the Family Court, using
13 the records and materials stored and maintained
14 pursnant to paragraph (1); and
15 “(3) to expand such system to cover all divi-
16

sions of the Superior Court as soon as practicable.

17 “§11-1105. Social services and other related services.

“(a) ON-S1TE COORDINATION OF SERVICES AND IN-

19 FORMATION.—

20
21
22
23
24
25

May 21, 2001 (8:07 PM)
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“1y In GE&ERAL.—The Mayor of the District
of Columbia, in consultation with the chief judge of
the Superior Court, shall ensure that representatives
of the appropriate offices of the District government
which provide social services and other related serv-

ices to individuals and families served by the Family
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1 Court (including the District of Columbia Public
2 Schools, the Distriet of Columbia Housing Author-
3 ity, the Child and Family Services Agency, the Of-
4 fice of the Corporation Counsel, the Metropolitan
5 Police Department, the Department of Health, and
6 other offices determined by the Mayor) are available
7 on-site at the Family >tCoun to coordinate the provi-
8 sion of such services and information regarding such
9 services ‘to such individuals and families.
10 “(2) DUTIES OF HEADS OF OFFICES.—The
11 head of each office drle;scribed in paragraph (1), in-
12 cluding the Superintendent of the Distriet of Colum-
13 bia Public Schools and the Director of the Distriet
14 of Columbia Housing "Authority, shall provide the
15 Mayor with such information, assistance, and serv-
16 ices as the Mayor m'z;Ly require to carry out such
17 paragraph. ‘
18 “(b) APPOINTMENT OF SOCIAL SERVICES LIAISON

19 Wire FaMiLy CourT.—The Mayor of the District of Co-

20 lumbia shall appoint an individual to serve as a laison

21 between the Family Court and the Distriet government for

22 purposes of subsection (2) and for coordinating the deliv-

23 ery of services provided by the District government with

24 the activities of the Family Court and for providing infor-

25 mation to the judges, magistrate judges, and nonjudicial

May 21, 2001 (8:07 PM)
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17
personnel of the Court regarding the services available
from the District government to the individuals and fami-
lies served by the Court. The Mayor shall provide on an
ongoing basis information to the chief judge of the Supe-
rior Court regarding the serviees of the Distriet govern-
ment which are available for the individuals and families
served by the Family Court.
#§11-1106. Reports to Ct;ngress.
“Not later than QQ &z;ys after the end of each cal-
endar year, the eixief -jﬁdgé of the Superior Court shall

submit a report to Congress on the activities of the Family

Courtcduring the year, and shall include in the report the
following:

“{1) The chief judge’s assessment of the pro-
duetivity and saceess‘.—of the use of alternative dis-
pute resolution pursnant to seetion 11-1102.

“(2) Goals and timetables to improve the Paro-
ily Court’s perfoimanée in the following year.

“(3) Information on the extent to which the
Court met deadlines and standards applicable under
Federal and District of Columbia law to the review
and disposition of actions and proceedings under the

Court’s jurisdiction during the year.

“{4) Based on outcome measures derived

through the use of the information stored in- elec-

FWVN0521011052101.0N9
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i tronic format under seetion 11-1104(d), an analysis
2 of the Court’s efficiency and effeetiveness in man-
3 aging its case load during the year, inciuding an.
4 apalysis of the time required to dispose of actions
5 and proceedings among the various categories of the
8 Court’s jurisdietion, as preseribed bym 2(‘;’;;‘;’ y
7 and—best-practices,—ineluding—(but—not-limited—to) best pracrany
8 ’ Csmment 9
9
10
1 “(5) If the Court failed to meet the deadlines,
12 standards, and outcome measures deseribed in the
13 previous paragraphs, ‘ a proposed remedial action
14 plan to address the faﬁure.".
15 (b} PLAN FOR INTEGRATING COMPUTER SYSTEMS.—

16 Not later than 8 months gfter the date of the enactment
17 of this Act, the Mayor of the District of Columbia shall
18 submit to the President a_mi Congress a plan for inte-
19 grating the eomputer systems of the Distriet government
20 with the computer systems of the Superior Court of the
21 Distriet of Columbia so thqt the Family Court of the Su-
22 perior Court and the appl;;)priate offices of the Disirict‘
23 government which provide social serviees and other related
24 services to individuals and families served by the Family

25 Court of the Superior Court (including the Distriet of Co-

May 21, 2061 (8:07 PM)
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11

12

14
15
16
17
18
19
20
21
22

19
himbia Public Schools, the Distriet of Columbia Housing
Authority, the Child and Family Services Agency, the Of-
fice of the Corporation Counsel, the Metropolitan Police
Department, the Department of Health, and other offices
detenninei by the Mayor) will be able {0 secess and share
information on the individuals and families served by the
Family Court.
(¢) CLERICAL AMENDMENT.—The table of sections
for chapter 11 of tiflie 11, Distriet of Columbia Code, is

amended by adding at the end the following new items:
“1T-1102. Use of alternative dispute resohtion,

#11~1103. Standards of practice for appointed counsel.

#11~1104. Administration.

*11-1105. Soctal services and other related services,

#311~11086. Reports to Congress.”.-

SEC. 5. ESTABLISHMENT AND USE OF SEPARATE MAG-
ISTRATE JUDGES.

(a) IN UBNERAL~—Chapter 17 of title 11, District
of Columbia Code, is amended by inserting after section
111732 the following new section:

“$11~1732A. Magistrate judges for Family Court of
the Superior Court.

“(a) I GENBRAL.— With the approval of the Board
of Judges and subje;ct to spandards and procedures estab-
lished by the rules of the Sﬁperior Cour't; the chief judge
of the Superior Court may appoint magistrate judges, who
shall serve in the Family Court and perform the duties

May 21, 2001 {8:07 PM)
FAVANS2101052101.0N9
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enumerated in subsection () of this section and such other

—

fonctions ineidental to these duties as are consistent with B
the rules of the F&mﬂy’m Spen e
laws of the United States and of the Distriet of Columbia.
“(b) SELECTION—Magistrate judges shall be se-
lected pursuant to standards and procedures adopted by
the Board of Judgeé‘b Such i)rocedures shall contain provi-

sions for public notice of all vacancies in magistrate judge

WO w1 Gy W R W

positions and for the establishment by the Court of an

-
<

advisory merit selection pénel, composed of lawyer and

nonlawyer residents of the District of Columbia who are

—
ot

hcensad

s
N

not eraployees of the Distriet of Columbia Courts snd &

—
Ll

“#ifed social workers specializing in child welfare matters

—
~

who are residents of the District and who are not employ-

ees of the Distriet of Columi)ia Courts, to assist the Board

s e
S A

of Judges in identifying and recommending persens who

ok
~3

are best qualified to fill such positions.

—t
o0

“(¢) QUALIFICATIONS.—No individual shall be ap-

ot
O

pointed as a magistrate judge unless that individual—

F
<

“(1) is & citizen of the United States;

3]
pat

“(2) is an active member of the unified District

I
[

of Cohumbia Bar;

“(3) for the 5 years immediately preceding the

I S
P

appointment has been engaged in the active practice

el
in

of law in the District, has been on the faculty of a

May 21, 2001 {8:07 PM)
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1 law school in the District, or has been employed as
2 a lawyer by the United States or District govern-
3 ment, or any combination thereof;

4 “(4) has not fewer than 3 years of training or
5 experience in the-practieeof-family law; and

6 “(5) is a bona fide resident of the District of
7 Columbia and has rgx-aintaihed an actual place of
8 abode in the Dis’crict: for at least 90 days imme-
9 diately prior to appointment, and retains such resi-
10 dency during service asa magistrate.
11 #(d) TERM OF SEéwcﬁ.quIagistrate Judges shall be
12 appointed for terms of 4 years and may be reappointed
13 for terms of 4 years. _Thnsg individuals serving as hearing
14 commissioners under section 11-1732 on the effective
15 date of this section who meet the qualifications described
16 in subsection {¢)(4) may request to be appointed as mag-
17 istrate judges \mﬁex; this se;;ztion.
18 “(e) CONTINUATION OF SERVICE.—Upon the expira-
19 tion of a magistrate judge's term, the magistrate judge

[T T S S

May 21, 2001 (.07 PM)

may continue to perform the duties of office until a sue-
cessor is appointed, or for 90 days affer the date of the
expiration of the term, whichever is earlier.

“Uf) MaxiMuM AGE For SERVICE.—No individual
may serve as & magistrate judge under this section after

héwing attained the age of 74.

FAVTILZ101052101,0N8
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1 “(g) SUSPENSION AND REMOVAL~The Board of
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Judges may suspend, involuntarily retire, or remove a
magistrate judge, during the term for which the mag-
istrate judge is appointed, only for incompetence, mis-
conduet, neglect of duty, or physical or mental disability.
Suspension, voluntary retirement, or removal requires
the concurrence of 3 majox:jty of the judges in active serv-
ice. Before any order of suspension, involuntary retire-
ment, or removal shall be entered, a full specification of
the eharges and the opp’oﬁ;méty to be heard shall be fur-
nigshed to the mégistrate judge pursuant to procedures es-
tablished by rules of the Superior Court.

“(b) TERMINATION 01;* PosITION.—If the Board of
Judges determines that a ;;iagistrate Jadge position is not
needed, the Board qf Judges may terminate the position.

“() CopE 0F ConpUCT.—(1) Magistrate judges may
not engage in the practiee of law, or in any other business,
oceupation, or employment inconsistent with the expedi-
tious, proper, and impartial‘performance of their duties
as officers of the court,

“(2) Magistrate vjudggs shall abide by the Canons of
Judicial Ethics. ‘

“(j) FUNCTIONS.—A agistrate judge, when specifi-
cally designated by the iding-3

Getert of the Superior Court, and subject to the mles of

FAVAOS2101W52101.0N9
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The Fumarion

1 the Superior Court and the right of review under sub- s

LuFhdrmzed

2 section (k), may perform£he following functions: bnder
Se. 1-e7 3505
3 “(1) Administer oaths and affirmations and G~9g

Goanemant L

take acknowledgements.
“{2) Subject to the Tules of the Superior Court

4

5

6 and applicable Flederal and District of Columbia law,
7 conduet hearings, méke findings and enter interim
8 and fmal orders or judgments in unconiested or con-
9 tested proceedings égthin the jurisdiction of the
10 Family Court of the Superior Court (as described in
i1 section 11-1101), exc_!_uding jury trials and trials of
12 felony cases, as assigﬁed by the presiding judge of

13 the Family Court.

14 “(3) Subject to ti}e rules of the Superior Court,
15 entér an order punishﬁipg an individual for contempt,
15 except that no individx}ai may be 'detained pursuant
17 to the authority of ti%is paragraph for longer than
18 180 days. -

19 “(k) REVIEW—With respeet to proceedings and

20 hearings under subsection (3}, 2 review of the magistrate . .
Frnel

21 judge's<order or judgment, in whole or in part, may he

22 made by a judge of the Family Court sua sponte and must
23 be made upon a motion of 1 of the parties made pursuant
24 to procedures established by rules of the Superior Court.

25 The reviewing judge shall conduct such proceedings as re-

May 21, 2001 {3:07 PM)
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quired by the rules of the Superior Court. An appeal to
the District of Columbia Court of Appeals may be made
only after a judge of the Family Court has reviewed the
order or judgment.

“(1) LOCATION OF PROCEEDINGS.—To the maximum
extent feasible, safe, and practicable, magistrate judges
shall conduet proceedings a? locations readily accessible to

the parties involved.

“(m) TRAINING.—The Family Court of the Superior s fuiofa/: zed

Court shall ensure that all magistrate judges receivet(_ kN

3 . . A Tcg,m ity faw

ing/To enable them to fulfill their responsibilities;tmchading  anc re g rey
.. . Matter s

“(n) RUuLEs.—With fl;e concurrence of the District
of Columbia Court of Abpeéls, the Board of Judges of the
Superior Court may promulgate rules, not inconsistent
with the terms of this section, which are necessary for the
fair and effective utiljzation. of magistrate judges in the
Family Court of the V:Superi'or Court.

“(0) BOARD OF JUDGES.—For purposes of this see-
tion, the term ‘Board of J\;dges’ means the judges of the
Superior Court of the District of Columbia. Any action
of the Board of Judges slila]l require a majority vote.”’.

(b) CONFORMING AMENDMENTS.—(1) Section 11—

1732, District of Columbia Code, is amended—

) bb' striing “Acamiag Comm ssivaem © Cash Fime
7

\fapfé‘g,hs G (asepn‘/\j "rhoj; Strake jvdge
(E) in Pdrﬁjrcipf\ (S) of Sonsecnaa (Jf)/ 5

o ST KON
i J
Chnd wiln The coaseat of fra parkies iaveived e

J
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1 tA)-imrsubsestion—{a); by inserting—after ‘who
2 shaft-serve—in—the—Buperior —Comt™ —the~following:
3 “fother—then—in-the Family-Court—of-the-Superior—
4 -Coart)
5 (B)-in-subsection-{),- by striling-paragraph{4)
6 and-redesigneting paragraph—{6)-as-paragraph{4);
7 o ]" ¢ subseetion ) 3
) . )
9 i ; =
10
11
12 i ; & ~{4),
i3 & S w“ 3% 2,
14 (2) Section 16-924, Distriet of Columbia Code, is
15 amended by striking “hearing commissioner” each place
16 it appesrs and osrig “magistojodge.
17 (¢) CLERICAL AmNDMENT.—The table of sections
18 for subchapter II of chapte;r 17 of title 11, Distriet of Co-
19 lumbia, is amended by inserting after the item relating
20 to section 11-1732 the following new item:
“11-17324. Magistrate judges for Fam;}y Court of the Superior Court.”.
21 (d) EFFECTIVE DATE.—
22 (1) IN GENERAL.—The amendments made by
23 this section shall take effect on the date of the en-
24 actment of this Act. .

May 21, 2001 {8:07 PM)
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1 4 B R DI TED NI T R AP POINTMEENTS =

2 {A) IN GENERAL.~Not later than 30 days

3 after the date of the enactment of this Act, the
4 chief Sudge of the Superior Court of the District

5 bia shall appoint not more than 5 indi-

6 . viduals to\serve as magistrate judges under sec-
7 tion 11-17324, Distriet of Columbia Code (as

8 added by sgb ction (a)).

9 (B) APPONVTMENTS MADE WITHOUT RE-
10 GARD '1‘6 SELEGTION PANEL—Section 11—
11' 1732A(b), District §f Columbia Code (as added
12 by subsection (a)) shill not apply with respect
13 to any magistrate judge appeinted under this
14 paragraph. L
15 (C) PRIORITY FOR CERTAIN ACTIONS AND
16 PROCEEDINQS_.‘—{I“M chief judge of the Supe-
17 rior Court .and the presiding judge of the Fam-
18 ily Division of the Spperior Court\ (acting joint-
19 ly) shall first assign and transfer to the mag-
20 istrate judges appointed under this paragraph
21 actions and proceedings deseribed as follows:

22 (i) The action or proceeding iyolves
23 an allegation of abuse or neglect.
24 (1) The‘_action or proceeding was ini-

May 21,2001 (8:07 PM)
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1

2

3

4

5

&

2

7 (3) SPECIAL REFERENCES DURING TRANSI-

8 T10N.—During the peﬁod which begins on the date

9 of the enactment of this Act and ends on the effec-
10 tive date deseribed in _seetion 7, any reference to the
11 Family Court of the Superior Court of the Distriet
12 of Columbia in any prc.wisiou of law added or amend-
13 ed by this section shz:xl; be deemed to be a reference
14 to the Family Division of the Superior Court of the
15 District of Columbia.
16 SEC. 6. APPOINTMENT OF SPECIAL MASTER TO DISPOSE OF
17 pBNe CASEs DURING TRAN.
18 SITION PERIOD. .

19 (a) IN GENERAL.*DpﬁBg the period which begins
20 on the date of the enactment of this Aet and ends on the
21 effective dale provided un%lér section 7, a special master
22 appointed by the chief judge of the Superior Court of the
23 District of Columbia shall assist the Court in disposing
24 of actions and proceedingé which were initiated in the
25 Family Division of the Superior Court prior to the 2-year

May 21, 2001 (8:07 PM)
FAM0521011052101.0N8
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1 period which ends on the date of the enactment of this
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Act and which remain pending as of the date of the enact-

ment of this Act. = Pr iding such-assist 3 the byculal

10
11
12
13
4.
15
16
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21
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seant—to-the expedited
’-E }‘E i' o . .

(b) DBEADLINE FOR APPOINTMENT.~The chief judge
of the Superior Court of the Disiriet of Columbia shall

. "
m—secton

agpoint the special master deseribed in subsection (a) not
lafer than 6 months after the date of the enactment of
this Act.

,(6 AUTHORIZATION OF APPROPRIATIONS.—There

are authorized to be appropriated to the Superior Court

of the District of Columbié for-each-of-Hscat-years-2002-

and 2003 such sams as may be necessary to carry out

; . +his Act, J‘nc}ud;aj Sums necassory D provide

P(",‘;’C)nn&]) Sﬂ&c¢/ Cguvipment | Softure tad Swphes

g
SEC.7. EFFECTIVE DATE.

(a) IN GENERAL~<The amendments made by sec- Cf} he

tions2; 3, and 4 shall take e_ffect-—

(1) upon the expiration of the 2-year period
which begins on’the éate of the emectment of this
Act; or } '

(2} the-Srst-date-ceoarring-after the-date-of the
-enaetment-of this-Aet-on—which 10 individuals whe

WThin 2 Yeors oFf fme dota of

Geailep iy of approprianead

authoemized Unde” Seore, 7 .
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8 -whichever oceurs earlier.
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"mee{__.ghe_q&&léﬁnnf;nne deseribed  in  section..tl-
N\
9084, Distriet of Columbia Code (as added by see-
N

tion 3\(‘a)) are available to be assigned by the chief
judge of the Superior Court of the Distriet of Co-
lambia to serve as associate judges of the Family
Court of th:&peﬁor Court (as certified by the

chief judge),

{b) TRANSFER OF ACTION$ AND PROCEEDINGS.—

The chief judge of the Superior Court shall take such

stép_s as may be required to ensure that each action or
proceeding within the j@&cﬁon of the Ramily Court of
the Superior Court (as desqﬁbed in section 13-1101, Dis-
triet of Colambia Code, as amended by this Axt) which
is pending as of the effective date deseribed in subdection
(a) is transferred or otherwise assigned to the F

Court-immediataly upon such date

May 21, 2001 {3:07 PM)
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Mrs. MORELLA. Now it is a pleasure to recognize Councilwoman
Patterson.

Ms. PATTERSON. Thank you very much. Thank you, Congress-
woman Morella, Ms. Norton, Mr. Davis, for the opportunity to

Mrs. MORELLA. I think you need to put that closer.

Ms. PATTERSON. Thank you.

I'm Kathy Patterson, the ward three representative to the D.C.
Council and the current chairperson of the Council’s Committee on
the Judiciary.

The Council shares your concern about how the court system
deals with the problems faced by the city’s most vulnerable resi-
dents, including children who have been abused or neglected. The
Council as a body has not yet spoken on these issues. My testimony
does, however, reflect my views and those of Chairman Cropp, who
is chairing a legislative meeting right now.

I'm pleased to share this panel with Judge King. Under his lead-
ership, the Superior Court has made good progress in addressing
concerns raised by the General Accounting Office and others on
this issue and on other management issues facing the court. I
would respectfully ask the subcommittee to consider carefully the
locally generated reform plan and the views of the elected leader-
ship, the Mayor and the Council.

The Council is planning hearings in September on legislation
that would vest control over the selection of local judges in the
Mayor and the Council. The residents of this city deserve to have
a voice in the selection of officials from all branches of government,
and this principle is best furthered by permitting the Mayor and
the Council to select the judges who will serve on local courts.

Principles of home rule would also suggest that, on issues related
to the internal functioning of the Superior Court, Congress should
pay particular attention to the local views. I, therefore, do appre-
ciate this opportunity today.

I am very grateful for the progress made thus far on this issue
under the leadership of Ms. Norton and others on this committee.
Much of the initial legislative proposals proposed by Congressman
DeLay and others have been strengthened after consultation with
local authorities and with this committee, and now reflect a consen-
sus on many issues on how best to implement and enhance Family
Court to preside over these important cases.

The Council recognizes the need to recruit judicial candidates
who are experienced and interested in family law to staff the Fam-
ily Court Division of Superior Court. With a current vacancy on the
Judicial Nominating Commission, the Council has an opportunity
to assist in this effort by selecting for that commission someone
who has a background in family law and can effectively evaluate
the family law credentials of judicial applicants.

Along these lines, I believe that a term of 3 years rather than
an alternative minimum of 5 years will best serve to attract quali-
fied and dedicated judicial candidates to Family Court. The 3-year
term is supported by respected groups such as the Council for
Court Excellence, and strikes a good balance between ensuring con-
tinuity and experience of judges and staving off burnout.

Chairman Cropp and I support many of the other proposals that
incorporate widely accepted best practices for effectively handling
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Family Court operations. These include: enhanced training, mod-
ernization of the computer system to ensure better tracking, and
an increased focus on the use of alternative dispute resolution.

We also join in concerns expressed by the Mayor’s office and the
Council for Court Excellence, as well as the court, that creating a
three-tiered judicial system by establishing magistrate judges only
in the Family Court Division of Superior Court may undermine the
effective functioning of all divisions of the court.

The different titles and duties may preclude qualified Superior
Court hearing commissioners from handling matters in Family
Court as needed on an emergency basis, and may limit the oppor-
tunity of Family Court magistrates to rotate into Superior Court
assignments.

We support the proposal to redesignate Superior Court hearing
commissioners as magistrate judges to overcome this problem.

Some aspects of the proposed legislation may be contrary to the
ability of the Superior Court to respond effectively and flexibly to
challenges posed by unanticipated changes in the environment in
the District. For example, the designation of a number of Family
Court judges that is fixed at the time of the chief judge’s transition
plan could unnecessarily limit the ability of the court to respond to
changing circumstances, and I would recommend continuing dis-
cussion on this point.

There are some special challenges that will occur during the
transition period. I recognize the importance of ensuring that mat-
ters within the jurisdiction of the Family Court are handled by
judges who are currently sitting in the Family Court, and also rec-
ognize the importance of expediting the review of the approxi-
mately 4,500 cases that have been pending and are still under re-
view.

While in some circumstances there may be legitimate reasons for
the lack of a final decision and the need for further court oversight,
in other situations it is likely that some of these cases require no
further action and simply need to be closed.

I support the proposals for immediate review of the abuse and
neglect matters currently pending either by a special master or by
several magistrates appointed on an expedited basis, as well as by
the judges currently assigned to these cases, to determine how
many of these cases need to remain open and whether they should
be transferred to Family Court immediately or remain with the
currently assigned judge.

We believe that the court’s proposed restructuring into teams
should minimize the turnover of participants in cases such as this,
and that over time this would obviate the concern.

During a period of transition to the new structure, however, it
may make sense to permit judges to maintain continuity in certain
exceptional cases pending before them.

I do appreciate that some judges believe they have served as the
only continuous supportive presence in the life of a troubled child.
It may be the most viable practical solution over the short term,
given the large number of pending cases which cannot realistically
be transferred simultaneously for handling to the new Family
Court staff.
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Over time I agree that the strong presumption should be in force
that family matters remain in Family Court and recommend that
this be implemented through a much more narrow interpretation
of the exceptional circumstances that permit retention of a case by
a judge who leaves the Family Court.

In order for the improvements anticipated by the proposed re-
forms to be achieved, it is imperative that the Congress fully fund
additions to personnel, technological requirements, and physical
plant, and support our enhancements to the budgets for other D.C.
agencies. The continued commitment of resources is essential to
fulfilling the promise of reforms.

Finally, and to Ms. Norton’s point about responsibilities at the
local level, I would just note that, in my capacity as chairman of
the committee with oversight responsibility for the Metropolitan
Police Department, I will be chairing a hearing Thursday on the
role and responsibilities of the Police Department in investigating
child fatalities and child abuse and on the front end of preventing
harm to children through community policing.

Thank you very much.

Mrs. MORELLA. Thank you, Councilwoman Patterson. I hope you
will share with us the results of that meeting that you are going
to be chairing. It’s very important.

[The prepared statement of Ms. Patterson follows:]
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Thank you, Chairwoman Morella, for giving me this opportunity to address the
Subcommittee on such an important issue for the District of Columbia. I am Kathy
Patterson, the Ward 3 representative of the D.C. Council and the current Chairperson of
the Council’s Judiciary Committee. I share Congress’ concern about how our court
system deals with the problems faced by our city’s most vulnerable residents -- children
who have been abused and neglected -- and welcome this chance to share my thoughts on
how the District of Columbia court system can improve handling these important cases
involving the families and children who live in the District of Columbia. The Council as
a body has not voiced a view on these issues; my testimony does, however, reflect the

views of Chairman Linda Cropp as well as my own views.

~ Tam proud to be sharing this panel with Rufus King, the Chief Judge of the
District of Columbia Superior Court. He has demonstrated great dedication and
creativity in addressing the challenges posed by the myriad of issues in abuse and neglect
cases, as well as the other important aspects of the Court’s operations. Since he became
Chief Judge last year, Superior Court has made great strides in addressing concerns raised
by GAO and others. Iam confident that under Chief Judge King’s leadership, the
Family Division will be significantly strengthened and that the issues that led to this
hearing and to the pending legislative proposal will be effectively addressed within

Superior Court.
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1 urge this subcommittee to consider carefully and defer to the locally generated
reform plan proposed by Judge King. The Council is planning heaﬁngs in September on
legislation that would vest control over the selection of local judges i;1 the Mayor and
Council of the District of Columbia. The residents of this city deserve to have a voice in
the selection of officials from all branches of government, and this principle is best
furthered by permitting the Mayor and Council to select the judges who will serve on
their local courts. Principles of home rule also suggest that, on issues related to the
internal functioning of Superior Court, Congress should defer to the court leadership’s

best judgment about the operation and management of the local courts.

Much of the initial legislation that was proposed by Rep. DeLay and others has
been revised after consultation with local authorities and Congresswoman Norton, and
now reflects a consensus on many issues as to how best to implement an enhanced family
court to preside over these important cases. As Chairperson of the Council’s Judiciary
Committee, I join in support of many of these changes to the current system that will be

in the best interest of children and families in the District of Columbia.

First, we recognize the need to recruit judicial candidates who are experienced
and interested in family law to staff the Family Court division of Superior Court. With
the current vacancy on the Judicial Nomination Commission, the Council has an
opportunity to assist in this effort by selecting for the Commission someone who has a
background in family law and who can effectively evaluate the family law credentials of

judicial applicants.
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Along these lines, I believe that mandating a minimum term of three years (rather
than the alternative of five years which has also been mentioned) Wﬂi best serve to attract
qualified and dedicated judicial candidates to Family Court. The three year term
is supported by respected and knowledgeable groups such as the Council for Court
Excellence, and strikes the proper balance between ensuring the continuity and
experience of judges and staving off burnout by preserving the opportunity to rofate into

another division.

Chairman Cropp and I support many of the other proposed sections of the bill and
the court’s own proposed reform plan which incorporate widely accepted best practices
for effectively handling family court operations. These include enhanced training for
family judges and supporting personnel, modernization of the computer system to ensure
better tracking of multiple related cases, and an increased focus on the use of Alternative

Dispute Resolution mechanisms where appropriate.

We also join in concerns expressed by Superior Court leadership, the Mayor’s
Office, and the Council for Court Excellence that creating a three-tiered judicial system
by establishing Magistrate Judges only in the Family Court division of Superior Court
may undermine the effective functioning of all divisions of the Court. The different titles
and duties may preclude qualified Superior Court Hearing Commissioners from handling
matters in Family Court as needed on an emergency basis, and may limit the opportunity

of Family Court Magistrates to rotate into Superior Court assignments. We support the
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proposal to redesignate Superior Court Hearing Commissioners as Magistrate Judges to

overcome this problem.

Some aspects of the proposed legislation may be contrary to the ability of
Superior Court to operate effectively and efficiently with sufficient flexibility to respond
to challenges posed by unanticipated changes in the legal and social environment in the
District of Columbia. For example, the designation of a number of Family Court judges
that is fixed at the time of the Chief Judge’s transition plan may unnecessarily limit the

ability of the Court to respond to changing circumstances.

There are some special challenges that will occur during the transition period. 1
recognize the importance of ensuring that matters within the jurisdiction of the Family
Court are handled by judges who are currently sitting in Family Court. This
consolidation is not only important for maintaining efficiency within Family Court itself,
but also will serve to enhance the efficiency of other Superior Court divisions. For
instance, if a judge sitting in a criminal calendar has to handle a neglect proceeding, not
only do the numerous participants (child, parents, attorneys, corporation counsel, social
worker, and guardian ad litem) need to wait for the case to be called, but also litigants in
other cases are excluded from the courtroom during most family proceedings, which can

impair the overall efficiency of the courtroom.

We recognize the desire of many dedicated jurists to keep under their authority

the family law cases that they have handled for a long period of time. I understand that
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some judges believe that they have served as the only continuous, supportive presence in
the life of a troubled child, who may have absent or abusive parents, no consistent foster
care, and excessive turnover of social workers. Particularly in light o‘f problems that
previously existed with the staffing of cases, some judges may understandably be
concerned that they have served a non-judicial but highly important role in the lives of
some of the children who appeared before them and are thus reluctant to transfer such a
case to another judge who is unknown to the child. While in an ideal world, other
participants in the system would serve this function, it is important to recognize the
reality of the situation currenily faced by dedicated Superior Court judges and not

sacrifice the needs of children in individual cases to further the goal of establishing the

best theoretical model of court operations.

We believe that the court’s proposed restructuring into teams should minimize the
turnover in participants in such cases and thus, over time, obviate this concern the vast
majority of the time. During the period of transition to the new family court structure,
however, it may make sense to permit judges to maintain continuity in certain exceptional
cases pending before them. This may be the most viable practical solution in the short
term given the large number of pending cases which cannot realistically be transferred

simultaneously for handling to the new Family Court judicial staff.

Over time, however, I agree that the strong presumption should be enforced that
family matters remain in Family Court, and that the court management should discourage

Jjudges outside the Family Court from keeping family cases. This can be implemented
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through a much more narrow interpretation of the exceptional circumstances that permit
retention of a family case by a judge who leaves the Family Court assignment.
Consistency in application can be achieved by the Chief Judge who would have the

authority to review these requests.

1 also recognize the importance of expediting the review of the approximately
4,500 cases that have been pending for a significant period of time and are still under
review. While in some circumstances there may be legitimate reasons for the lack ofa
final decision and the need for further oversight by the court, in other situations it is
likely that the cases require no further action and simply need to be closed. From
conversations with other District officials, I know that the District is mindful of its
obligations for timely decisionmaking under the Adoption and Safe Families Act and will
do whatever is required to bring the District into compliance with the requirements of this
important statute. I support the proposals for immediate review of the abuse and neglect
matters currently pending, either by a Special Master or by several magistrates appointed
on an expedited basis, as well as by the judges currently assigned to these cases, in order
to determine how many of these cases need to remain open and whether they should be

transferred to Family Court immediately or remain with the currently assigned judge.

In order for the improvements anticipated by the proposed reforms to be achieved,
it is imperative that the Congress fully fund these additions to personnel, technological
requirements, and physical plant, and support our enhancements to the budgets for other

D.C. agencies which will have increased responsibilities, both now and in the future. The
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continued commitment of resources is essential to fulfilling the promise of the reform
proposals not only to comply with the mandates of the Adoption and Safe Families Act,
but also to enhance the lives of the families and children in the District of Columbia who

need our help.
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Mrs. MORELLA. Welcome aboard, Dr. Golden. We are delighted to
have you here today and to listen to your comments.

Ms. GOLDEN. Thank you very much. Good afternoon, Chair-
woman Morella, Congresswoman Norton, and other members on
the Subcommittee of the District of Columbia. My name is Olivia
Golden, and I am the newly appointed director of the Child and
Family Services Agency [CFSA]. I am most appreciative of this op-
portunity to testify on behalf of Mayor Williams. I would like to ac-
knowledge the commitment of the subcommittee and of Congress-
man Delay to working with the District on this important legisla-
tive proposal, and I want to express special appreciation to Judge
King and to Judge Walton for their commitment to working closely
with us at CFSA.

The Mayor strongly supports the discussion draft legislation of
May 21, 2001, because it represents an important step toward his
key goal of support for the District’s most vulnerable children. In
order to keep children safe and enable children to life in loving,
permanent families, all elements of the District’s child welfare sys-
tem—the CFSA, the Office of Corporation Counsel, the Metropoli-
tan Police Department, nonprofit and community agencies, and the
Superior Court—all must work together on behalf of children. The
Superior Court is an integral part of this system at each stage of
the child welfare process. It makes the initial determination re-
garding abuse and neglect, conducts review hearings, adjudicates
adoption proceedings, and renders the ultimate decision about
whether to return a child to the home; thus, the work of the court
must be effectively and closely synchronized with the work of other
participants in the child welfare system.

The discussion draft accomplishes this goal by including key
steps to strengthen one part of the child welfare system, the Supe-
rior Court, in a way that supports the reform efforts in the other
parts, as Representative Norton highlighted, creating an extraor-
dinary opportunity to change the system, as a whole, in a way that
benefits children.

We have this extraordinary opportunity today because the Wil-
liams administration, with the help of many people in this room,
has addressed over the last 12 months some of the critical systemic
deficits that have impeded the performance of the child welfare
system. For example, because of the commitment of the Mayor and
the Council and with the support of the Congress, CFSA is now
funded at a level that should allow us to hire sufficient social work-
ers over the coming months, and to meet other critical service
needs. And under the Mayor’s auspices, as Representative Norton
highlighted, we were able to work cooperatively with the stakehold-
ers in the child welfare class action to successfully transition out
of Federal Court receivership.

We were also able to enact legislation that created CFSA for the
first time as a unified, Cabinet-level agency with authority over
both abuse and neglect.

Mayor Williams regained both operating and fiscal control over
CFSA on June 16, 2001, which means I am now in my 9th day as
director of the agency under the city.

The discussion draft represents an extremely important next
step, building on these reforms to reform the entire child welfare
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system, to support the best interests of children, and to promote
child protection as well as the timely movement of cases toward
permanency.

First, the draft addresses the challenge currently posed by the
fact that approximately 1,200 Superior Court abuse and neglect
hearings each month are dispersed among all 59 sitting judges, as
well as a number of senior judges. This places enormous demands
on both CFSA and corporation counsel staff, and has substantial
operational implications for both agencies.

Second, the draft provides strategies and resources to address
the timelines for handling abuse and neglect cases. According to
court data, a significant number of the estimated 4,500 pending
abuse and neglect cases in the Superior Court have now been proc-
essed within the timelines prescribed by the Adoption and Safe
Families Act [ASFA]. The failure to process cases within ASFA
timelines isn’t in the best interest of the District’s children. Delays
in achieving permanency adversely affect our children, who need
long-term stability in their lives, and may result in the imposition
of monetary penalties on the District.

Although we strongly support the discussion draft, we believe it
would benefit from several amendments. First, there may be excep-
tional circumstances that would justify an individual judge either
retaining one of the cases that is currently under review or retain-
ing a case after he or she leaves the Family Court.

This practice should be narrow and limited to the most extraor-
dinary circumstances; specifically, when a case is nearing perma-
nency and changing judges would both delay that goal and result
in a violation of ASFA.

Second, the duration of judicial assignments in the Family Court
should be set at a minimum of 3 years in order to promote continu-
ity and to attract experienced jurists.

Third, as drafted, the bill limits magistrate judges to the Family
Court and would preclude the current hearing commissioners from
Family Court assignments.

And, fourth, we would like to emphasize the critical role of a suf-
ficient appropriation to support the staffing and infrastructure
costs required to realize the reform.

We look forward to working with you on the expedited enactment
of the proposed legislation. I appreciate the opportunity to testify
and look forward to your questions.

Thank you.

Mrs. MORELLA. Thank you very much. We appreciate the testi-
mony.

[The prepared statement of Ms. Golden follows:]
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Statement of
Olivia Golden, Director
Child and Family Services Agency
to the U.S. House of Representatives Committee on Government Reform,
District of Columbia Subcommittee, regarding
“The Reform of the Family Division of the District of Columbia Superior Court—
Improving Services to Families and Children,”

Tuesday, June 26, 2001

Good aftemoon Chairwoman Morella, Congresswoman Norton, and other members of the
Subcommittee on the District of Columbia. My name is Olivia Golden and ] am the newly
appointed director of the Child and Family Services Agency (CFSA). I assumed this position on
June 16, 2001, in the wake of over six years of federal court receivership. Iam most

appreciative of this opportunity to testify on behalf of Mayor Williams.

I'would like to acknowledge the commitment of the Subcommittee and Congressman DeLay to
working with the District on this important legislative proposal. I also wish to recognize the
Superior Court’s dedication to improving and strengthening the administration of the court. I
want 1o express special appreciation to Judge King and Judge Walton for their commitment to
working closely with the Child and Family Services Agency to ensure that the whole child

welfare system works as effectively as possible on behalf of children.

The Mayor strongly supports the discussion draft legislation of May 21, 2001, because it
represents an important step toward his key goal of support for the District’s most vulnerable

children. In order to keep children safe and enable children to live in permanent families, all
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elements of the District’s child welfare system — the Child and Family Services Agency, the
Office of Corporation Counsel (OCC), the Metropolitan Police Department (MPD), nonprofit
and community agencies, and the Superior Court — must work together on behaif of children.
The discussion draft includes key steps to strengthen one part of this child welfare system — the
Superior Court - in a way that supports the reform efforts that are ongoing in the other parts,

creating an extraordinary opportunity to change the system as a whole in 2 way that will benefit

children.

The remainder of this testimony lays out more fully the operation of the child welfare system as
a whole; the reasons that the proposed legislation would strengthen the effectiveness of that
system on behalf of children; and the changes that the Mayor would suggest as the
Subcommittee considers the discussion draft. We look forward to working with the

Subcommittee and the Chief Judge to complete this significant reform process.

Child Welfare in the District of Columbia.

As you all are aware, CFSA is primarily responsible for child welfare and protection in the
District of Columbia. With the legislation that created CFSA as a new Cabinet-level department,
the District will have a unified system for abused and neglected children, beginning October 1,
2001. While the following data only reflects CFSA current responsibilities, I believe it provides
a valuable snapshot of the scope of our children’s needs. In FY 2000, 11,065 children were
served by CFSA. Our Hotline received over 6000 calls during this same period. Approximatety

2500 children were provided services through our kinship care program, which allowed children

el
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to remain with relatives while the Agency worked with their parents to provide safe homes.
Similarly, our Family Services Program provided services to 421 new families and 1156 new
children during FY 2000. CFSA, through its collaboratives, provided preventative services to

767 families with 1823 children at risk. Perhaps most importantly, 329 children were adopted in

FY 2000.

Against this background, we must recognize that the child welfare system represents the work of
multiple public and private agencies whose functions are inextricably intertwined. The Superior
Court is an integral part of this system, hearing evidence from social workers, families, and
others at each stage of the child welfare process. The Court makes the initial determination
regarding abuse or neglect, conducts the review hearings that occur during the pendancy of the
case, adjudicates adoption proceedings, and renders the ultimate decision about whether to retumn

a child to the home. Nearly 1200 abuse and/or neglect proceedings occur each month, of which

roughly 900-1000 are review hearings.

Just to take one example, when a concerned neighbor calls the District’s hotline to report that
young children have been lefi home alone for hours, a Child and Family Services Agency intake
worker goes out to assess the situation and determine whether the children may remain at home,
with or without services, or whether they need to be placed with relatives or a foster family to
protect their safety. If the children are removed from the home, that worker must appear in court
the next day so that the court can make a determination as to whether there is probable cause to
believe neglect occurred and the removal was required to protect the children. There are then

several hearings before trial, a trial or stipulation, and, if neglect is found, various post—trial
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hearings.! If the children are to have the opportunity to live in a permanent family, either by
returning home or through adoption, further court decisions are necessary; if these decisions are
to be made in a timely manner, as required by the Federal and District Adoption and Safe
Families Acts, then the court hearings must reach clear decisions on a tight timetable about
whether children can safely return home or whether they should move to adoption. Thus, in
order to protect children’s safety and to enable children to live with a loving, permanent family,
the work of the Court must be closely and effectively synchronized with the work of other

participants in the child welfare system.

We have an extraordinary opportunity today to improve the well being of the District’s most
vulnerable children by strengthening at the same time all the key elements of the District’s child
welfare system. This is because, during the past twelve months, the Williams Administration has

addressed some of the critical systemic deficits that have impeded the performance of the child

welfare system. For example:

e Because of the commitment of the Mayor and the Council and with the support of
the Congress, CFSA is now funded at a level that should allow us to hire
sufficient social workers over the coming months and enable us to meet other
critical service needs — a dramatic change from the past history of the agency.

» Because of resource commitments by both CFSA and OCC, the District has
already begun to hire additional attorneys to work with CFSA social workers,
with the goals of ensuring that workers are always represented and providing the
court with timely and clear information, filling a gap that has been repeatedly
identified as 2 problem in the District’s system.

e Legislation was enacted in April of this year establishing the post-receivership
CFSA as a Cabinet-level agency with independent personnel, procurement and
licensing authority. This legislation also requires the unification of the child
abuse and neglect systems — mandating the end of a fractured service delivery
model identified by the American Humane Society, among other recent reviewers,
as a barrier in providing effective services to families.

! These include a dispositional hearing, a permanency planning hearing and regular review hearings.
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*  Under the Mayor’s auspices, we were able to work cooperatively with the
stakeholders in the child welfare class action, to successfully transition out of
federal court receivership. Pursuant to a negotiated court order, Mayor Williams
regained both operating and fiscal control over CFSA on June 16, 2001.

This demonstrable progress creates the extraordinary opportunity to now turn our attention to the

other components of the child welfare system and work on all aspects of reform together.

How the Proposed Legislation Would Strengthen the System on Behalf of Children

The discussion draft provides for a Family Court within the Superior Court administrative
structure with dedicated and appropriately credentialed judicial officers who will serve multi-
year terms in this assignment. [t prohibits the transfer of cases out of the Family Court. This
structure promotes child protection as well as the timely movement of cases toward permanency
- a goal at the heart of ASFA’s mandate. Moreover, implementation of an electronic records,
tracking and case management system;” alternative dispule resolution models; attorney practice
standards; one family/one judge case assignment practices; .training requirements; accessible
services and materials; the expedited appointment of five Magistrate-Judges to handle
backlogged cases,’ and on-site access to and coordination of social services will ensure that the

Family Court represents a state-of-the art approach to judicial administration,

? Ttis our understanding that the Superior Court wishes to develop the technology plan referenced in the discussion
draft. Assuming appropriate coordination with the District’s Office of the Chief Technology Officer (OCTO), we
support the Court’s proposal.

* ‘We question the practicality of appointing five Magistrate-Judges to address the backlog within 30 days of
enactment and would support a modest enlargement of that time period as long as it reflects the balance between the
urgent need to expedite the resolution of older cases against the need to proceed with deliberation and care in these

fmportant initial appointments.
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This legislative proposal represents an extremely important next step in reform of the entire child
welfare system to support the best interests of children. First, it would address the challenge
currently posed by the fact that the 1200 Superior Court hearings per month are dispersed
amongst all 59 sitting judges, as well as a number of senior judges. This places enormous
demands on both CFSA and OCC staff and has substantial operational and budget implications
for both agencies. Second, it would provide strategies and resources to address the timelines for
handling abuse and neglect cases. According to court data, there are currently an estimated 4500
pending abuse and/or neglect cases in the Superior Court and available data suggest thata~ -
significant number of these cases have not been processed within the timelines prescribed by the
Adoption and Safe Families Act (ASFA). The failure to process cases within ASFA timelines is
pot in the best interests of the District’s children. Delays in achieving permanency adversely
affect our children who need long-term stability in their lives. Such delays may also compromise
the District’s ability to maximize federal revenue and may result in the imposition of monetary
penalties. Any appreciable reduction in federal revenue threatens progress toward our most
important mutual goal: a fully functional and robust child welfare system. It is these factors that

provide the foundation for the Mayor’s strong support for the May 21, 2001 discussion draft.

Although we strongly support the discussion draft, we believe it would benefit from several
discrete amendments. First, there may be exceptional circumstances that would justify an
individual judge either refaining one of the cases that is currently under review (i.e., the backlog)
or retaining a case after s/he leaves the family court assignment. This practice should be limited

to the most extraordinary circumstances, conditioned on approval and certification by the Chief
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Judge, and based on appropriate documentation in the record which demonstrates that a case is
nearing permanency and changing judges would both delay that goal and result in a violation of

ASFA" Second, the duration of judicial assignments in the Family Court should be set at a

minimum of three years in order to promote continuity and permanency as well as to attract
experienced jurists to the assignment. Third, as drafted, the bill limits Magistrate Judges to the
Family Court and would operate to preclude the current Hearing Commissions from
automatically transferring to Family Court assignments. The Hearing Commissioners represent a
cadre of experienced judicial officers who should not be precluded from automatically

Fourth, the discussion draft does not contemplate an adequate

transferring to these assignments.

appropriation to support the increased staffing and infrastructure costs engendered by the

legislation. Adequate funding is essential to realizing the reform.”

This proposed legislation will facilitate further necessary reform in our child welfare system and
we look forward to working with you on its expedited enactment. ‘We would be pleased to share
technical comments we have on the bill at your convenience. I look forward to responding to

any questions or concerns you may have about the Mayor’s position on this matter.

* This practice should be carefully monitored. The Chief Judge should be required to report on the cases that fall
within the purview of this exception in the annual report to Congress that is mandated in the discussion draft.

* The District will also seek increased funding through its appropriation process in order to support the Mayoral
obligations set out in the legislation.
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Mrs. MORELLA. I know that the majority whip is here, Mr.
DelLay.

Mr. DeLay, would you like to come up here?

Ms. Meltzer, do you mind if we hold off and hear from Mr.
DeLay, and then we’ll pick up with you and Judge McCown. I know
he particularly wanted to be here for you, Judge McCown.

We have already given him a very elaborate introduction and
have been awaiting his presence here, but it is really because his
heart and soul has been put into this particular issue and he has
commanded the various resources of his office and brought every-
body together on it, so it is a pleasure to have you testify, Majority
Whip DeLay.

STATEMENT OF HON. TOM DELAY, MAJORITY WHIP, U.S.
HOUSE OF REPRESENTATIVES

Mr. DELAY. Thank you, Madam Chair. I really appreciate the
committee’s indulgence to my schedule. It just seems like every
time I am called to do something, there’s two other calls to do two
other things. But I do appreciate your giving me this opportunity,
and particularly I appreciate Congresswoman Norton’s and Con-
gressman Davis’ interest in this, and working with all three of you
has been, indeed, a pleasure.

I know all three of you know me very well, and I'm very blunt,
so my opening statement will be very blunt.

Madam Chair, I believe that the Family Division in the Superior
Court as it exists today is a failure. Its current organizational
structure simply doesn’t place the highest priority on our children’s
need to have their cases resolved in a timely manner. Federal law
mandates that these cases be decided within 15 months, but by
every indicator that we see the District Court is not obeying the
law. They aren’t closing their cases on time, they aren’t holding
hearings on time, and the best interests of children aren’t their
first priority. I think the proposal that they are making illustrates
that.

We must change the status quo, and we must change it signifi-
cantly, because this current system fails its most basic responsibil-
ity, and that’s putting the interest of abused children first.

I believe that we have to completely revamp the structure of the
Superior Court. The judge’s plan resists one of the basic elements
of Family Court reform—one judge for one family. The judge’s plan
is short on reform and long on resources and money.

My position has been very, very clear all along: I'll support more
funding for the District’s court system, but I am doing it to make
sure that the needed reforms can be fully carried out. With the
funding must come improvements in the way cases are handled
and families are served, and that means real change, not just a
nice, pretty covering. The court must resolve cases expeditiously.

Upgrading the computers and improving the court facilities,
alone, won’t reduce the number of children waiting to have their
cases closed. It won’t find permanent homes. It won’t produce time-
ly decisions. And, by themselves, these changes can’t bring the Dis-
trict into compliance with the deadlines that are required by the
adoption of the Safe Families Act.
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Here are the changes I think that the court must make: it should
establish a specialized court, require that judges are trained before
they serve on Family Court, and mandate that judges sit on the
Family Court bench long enough to become effective, and, finally,
every judge that serves on this court must volunteer.

The children and families need a court that focuses exclusively
on their welfare and not the court’s welfare. The practice of allow-
ing judges who rotate off the bench to take cases with them has
to end. A specialized Family Court by its very nature requires that
all family cases stay in the Family Court. The one judge/one family
concept is central to reform. It means that families won’t be shut-
tled from one judge to another. A judge who knows the full history
surrounding a child’s family will be better able to consider that
child’s true best interest. We need judges who know what works
and doesn’t work for a particular family, and they must also know
when enough is enough.

In the District, embracing one judge/one family means that the
judges will no longer take their cases with them when they rotate
off the bench. Judges tell me that family law doesn’t offer the types
of cases that carry prestige or enhance an ambitious judge’s career,
but I believe these cases are vitally important because the lives of
the children and the trust of the family are directly at stake. That’s
why I'm insisting that the paramount consideration in making judi-
cial appointments to the Family Court must be that the judge spe-
cifically wants to sit on this court.

The judge has to be committed to the work or the children and
families that come before the court or the court will not be well
served.

Madam Chair, our proposal creates a separate pool of judges who
want to sit on Family Court and have the training and the exper-
tise necessary to serve. Training is critical for judges who have to
decide if and when a home is too dangerous for a child to remain
there or safe enough for a child to be returned.

Changes in the way the court does its business will not happen
without committed judges, and that’s why I believe that 5-year
terms are a key measure of that commitment. A 5-year commit-
ment to serve on the Family Court represents one-third of a 15-
year judicial appointment. Having a 5-year term on Family Court
will increase the chances that a judge really wants to serve on this
bench and is not just serving time.

Like anything else, it takes time to become a good Family Court
judge. It takes time to learn the difference between giving a parent
a second chance at parenting and putting the child in harm’s way
a second time. It takes time to learn the difference between the
fakers, the liars, the compulsives, the mentally ill, the chronic drug
abusers, the alcoholics, and the parents who, with supportive serv-
ices, can really stop hurting their children. It takes time to figure
out the right questions to ask and to realize the flaws in the stories
that you are being told.

I would prefer a 15-year term for the Family Court judges, but
I have compromised, and, in any case, we simply must begin re-
cruiting people who want to be family law judges.
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Madam Chair, the bottom line is this: a 5-year term will let
judges who want to serve on the Family Court get good at it, and
they can re-up if they so choose.

The legal reforms we support here—a specialized court, trained
and experienced judges, and significant terms on the bench—would
bring about a real change in the way that this court is organized
and how it goes about its business. But these changes simply will
not happen until the judges are convinced that change is necessary,
and unless the community supports those changes.

So I hope that today’s hearing sends the clear message that we
mean business about creating a real family court. Our children de-
serve no less than the best that a Family Court can give them, and
that is giving them timely decisions about their future.

Thank you, Madam Chair.

Mrs. MORELLA. Thank you, Mr. DeLay. Frankly, it has been your
leadership that has brought us to this point today where we are
considering an appropriate reform.

[The prepared statement of Hon. Tom DeLay follows:]
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- Testimony of the Honorable Tom DeLay
Committee on Government Reform
Subcommittee on the District of Columbia
June 26, 2001

Madam Chair, Congresswoman Norton, Congressman
Davis, and distinguished colleagues: Thank you for inviting
me to testify before you today about our efforts to reform
the District’s court system. I congratulate you for holding
this hearing.

I believe your efforts have focused attention on the
need to make major changes in the child welfare and court
system in the District. I'm glad to be working toward that
objective with you.

I’d also like to acknowledge the hard work that both
Senator De Wine and Senator Landrieu have put into this
problem. I’ve spoken to Mayor Williams several times
about this and I’'m convinced that seeing the system
changed to protect the District’s children and families is
one of the top priorities of his administration.

I’'m pleased to join you this morning to testify about
the necessary steps our legislation takes to revamp the way
the District of Columbia’s Superior Court responds to the
needs of children and families in crisis.
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The tragic way that Brianna Blackmond lost her life
demonstrated, in the starkest possible terms, that the Family
Division, as it’s structured today, is a failure. Their current
organizational structure simply does not place the highest
priority on our children’s needs to have their cases resolved
in a timely manner.

Federal law mandates that these cases be decided
within 15 months. By every indicator we see, the District
Court is not obeying the law. They aren’t closing their
cases on time. They aren’t holding hearings on time. And
the best interests of children aren’t their first priority.

And, while there may have been discussions at the -
court about changing rules and modifying procedures, I’ve
seen no hard evidence that the required steps have been
taken--or even seriously contemplated.

That must change. Because the current system fails its
most basic responsibility: Putting the interests of abused
children first.

The Court is part of the system that is failing but it’s
not the only part. I’m pleased that Dr. Olivia Golden is
now heading the Child and Family Services Agency
(CSFA). I want her to know that I believe we can work
closely together to implement the needed reforms.
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Efforts at reform must include both the child welfare
agency and the Court. Our first step in these reform efforts
was to vigorously support the end of the receivership and
return this agency to the Mayor’s control.

I believe we must revamp the structure of the Superior
Court.

The Court must change because, at the end of day, the
fate of these children really comes down to the men and
women who wear the judicial robes. They are in charge of
the cases laid before them. Their expertise and
involvement largely determines whether or not every child
is placed into a safe and permanent home.

For months, many of us in this room have been
working closely to convince the Court to begin taking our
challenge seriously. We want the Court to reform their
system and to start putting the best interests of children
first. But, they just don’t seem to get it.

I’ve reviewed the judge’s plan for reform. And that
review told me that they don’t want reform. Their plan
retains too many flaws within the current system.

The judge’s plan resists one of the basic elements of
family court reform: One judge for one family. The
judge’s plan is short on reform and long on resources.
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My position’s been clear all along. I’ll support more
funding for the District’s court system but I’'m doing it to
make sure that the needed reforms can be fully carried out.

With the funding must come improvements in the way
cases are handled and families are served. That means real
change. The Court must resolve cases expeditiously. It
must find safe and stable families for abused children. It
must offer families the services they need to responsibly
rear their children.

Upgrading the computers and improving the court
facilities alone won’t reduce the number of children waiting
to have their cases closed. It won’t find permanent homes.
It won’t produce timely decisions. And by themselves,
these changes can’t bring the District into compliance with
the deadlines required by the Adoption and Safe Families
Act. : :

That won’t happen until the judicial culture stops
resisting the changes they need to make.

We developed the ideas that we’re discussing today
through an exhaustive study of Family Court practices
across the country. We consulted Family Court judges in
the District and around the country. We held meetings with
lawyers, social workers, and court appointed special
advocates.
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We spoke to agency heads from Child and Family
Services to the Metropolitan Police Department. We sat
down with Mayor Williams as well as Chief Judge King of
the Superior Court.

In addition, countless foster parents and advocates in
the District called my office with their suggestions for
reform. Finally, we circulated drafts of the DC Family
Court Act of 2001, here in the District and across the
country. We’ve incorporated those comments and changes
as well.

That process gave us a reform package that could
make a real difference in the timing and the appropriateness
of the decisions made by the court. Among the benefits, it
offers real improvements for abused children, foster
children, victims of domestic violence, and children
waiting to be adopted.

Here are the changes the Court must make. It should:
establish a specialized court; require that judges are trained
before they serve on Family Court; and mandate that judges
sit on the family court bench long enough to become
effective. And finally, every judge that serves on this
bench must volunteer.

Children and families need a court that focuses
exclusively on their welfare. We’re proposing a
specialized Family Court so that judges can focus in depth
on the legal and social problems facing the children and
families that come before them.
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This court’s structure recognizes that families are
often frustrated and children hurt by the lack of consistent
attention paid to family cases.

The practice of allowing judges who rotate off the
bench to take cases with them must end. A specialized
Family Court, by its very nature, requires that all family
cases stay in the family court. This means that whether the
family is experiencing a divorce, domestic violence, or
child abuse the case stays in the Family Court with the
same judge.

The “one judge one family” concept is central to
reform. It means that families won’t be shuttled from one
judge to another. A judge who knows the full history
surrounding a child’s family will be better able to consider
the child’s true best interests.

We need judges who know what works and doesn’t
work for a particular family. And they must also know
when “enough is enough.” In the District embracing one
judge one family means that judges will no longer take
their cases with them when they rotate off the bench.

By ending this practice, we increase the chances that
Family Court cases won'’t fall through cracks in the judicial
system.

Judges make life and death decisions about returning
children home, terminating parental rights, and making
adoption plans.
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Judges tell me that family law doesn’t offer the types
of cases that carry prestige or enhance an ambitious judge’s
career. ButI believe these cases are the most important
cases because the lives of the children and the trust of the
family are directly at stake.

That’s why I’m insisting that the paramount
consideration in making judicial appointment to the Family
Court must be that the judge specifically wants to sit on this
court. The judge has to be committed to the work or the
children and families that come before the court will not be
well served.

Our proposal creates a separate pool of judges who
want to sit on family court and have the training and
expertise necessary to serve. Training is critical for judges
who must decide when a home is too dangerous for a child
to remain there or safe enough for a child to be returned.

Expertise has been the missing variable in the District.
Judges need the requisite skills, knowledge and sensitivity
to ask the right questions. Without that experience, there’s
little chance that the right decisions will follow.

Changes in the way the court does its business will not
happen without committed judges. That’s why I believe
that five -year terms are a key measure of that commitment.
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A five-year commitment to serve on Family Court
represents one-third of a 15-year judicial appointment.
Having a five-year term on family court would increase the
chances that a judge really wants to serve on this bench and
1s not just serving his time.

Like anything else, it takes time to become a good
Family Court judge. It takes time to learn the difference
between giving a parent a second chance at parenting and
putting the child in harm’s way a second time.

It takes time to learn the difference between the fakers,
the liars, the compulsives, the mentally ill, the chronic drug
abusers, the alcoholics, and the parents who with
supportive services can really stop hurting their children.

It takes time to figure out the right questions to ask
and to realize the flaws in the stories you are being told.

The bottom line is this: A five- year term would let
judges who want to serve on the family court get good at it.

The legal reforms we support here: a specialized court,
trained and experienced judges, and significant terms on
the bench would bring about real change in the way the
Court is organized and how it goes about its business.

But these changes simply will not happen until the
judges are convinced that change is necessary and unless
the community supports the changes.



102

I hope that today’s hearing sends the clear message
that we mean business about creating a real Family Court.
Our children deserve no less than the best that a Family
Court can give them timely decisions about their future.

i
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Mrs. MORELLA. I know that this would be a tough act to follow,
Ms. Meltzer, but I will recognize you and then Judge McCown, and
then we’ll open it up to questions.

Ms. MELTZER. Thank you. Good afternoon, Chairman Morella,
Congresswoman Norton, Congressman DeLay, and other members
of the subcommittee. Thank you for inviting me to testify this
afternoon and for your leadership on this important subject.

As court-appointed monitor of the District of Columbia’s child
welfare system under the LaShawn lawsuit, the Center for the
Study of Social Policy routinely evaluates and reports on the per-
formance of the child welfare system. Although much of our work
in the past several years has focused on the operation of the Child
and Family Services Agency, accurately assessing the effectiveness
of child welfare services necessitates also looking at the functioning
of the Metropolitan Police Department, the Office of Corporation
Counsel, and the District of Columbia Superior Court. Each of
these agencies performs critical functions in the provision of effec-
tive child welfare services and, like a chair, the system stands or
falls on the joint performance of each of its four legs.

It is not news to this subcommittee that the District’s child wel-
fare system does not comply with the requirements of the LaShawn
Remedial Order or with the Federal Adoption and Safe Families
Act. Too many children in the system grow up in foster care with-
out achieving timely permanence through reunification with their
birth family or through adoption. It is for this reason that I strong-
ly support the legislation for change in the Family Division of the
D.C. Superior Court.

I say this not because I believe that the court is the root of the
problem of what is wrong with the child welfare system, nor be-
cause I believe that just fixing the court will immediately solve all
of the system’s deficiencies; I say this because I believe that all of
the intertwined parts of the District’s child welfare system must si-
multaneously change in order to achieve better outcomes for chil-
dren and families.

The proposed changes in the court’s structure under consider-
ation at this hearing will make it possible for the necessary and
complementary improvements at CFSA, the police, and the Office
of Corporation Counsel to be effective. I am strongly supportive of
the draft legislation that you’ve crafted, although I do have a few
suggested changes.

Despite the strong evidence of the desire of the current court
leadership to implement improvements, I believe that legislation is
necessary to address some of the structural problems that currently
exist and to assure that any change is institutionalized.

In my view, effective court reform must incorporate four basic
elements, some of which are embodied in the legislation and some
of which will require modification to the current proposal. These
four elements include: Committed judges in the Family Division
who are willing to serve for an extended term. The current practice
of judicial rotation does not work. My preference is for a 5-year
term, but I believe that if judges serve terms within the Family Di-
vision of between 3 and 5 years, there will be a substantial im-
provement. Judges need to be recruited who want to do this work,
and then they need to be supported to continue to do this work. I
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also support the provision in the bill that will add permanent mag-
istrate judges in the Family Division, and I agree with the court’s
recommendation that the magistrate judges be court-wide.

Second, the court needs to be given the resources and be required
to provide substantial training to both judicial and non-judicial per-
sonnel. This training must be ongoing and must include a provision
for joint training with the court’s other essential partners—social
workers, attorneys, and the police.

Third, the court needs to operationalize a commitment to “one
judge/one family” that will end the arbitrary division of the case-
load into separate calendars. There is no clear rationale, from my
point of view, for having separate calendars for intake, case re-
views, and adoption, nor for having different judges hear different
family law issues involving the same family or child. Experience
from around the country suggests that structuring the court to
allow for “one judge/one family” will yield considerable improve-
ment in case processing timeframes and ultimately will benefit
children and families. I am not convinced that there are any con-
flict of interest issues that would preclude assigning one judge to
hear all Family Court matters for a particular family.

Fourth, the court must assure that, absent a very particular and
compelling reason for a case to remain with a judge when the judge
leaves the Family Division, all cases should be retained by the
Family Division. While I understand that the Superior Court’s ra-
tionale for disbursing the Family Division cases throughout the en-
tire court was to promote continuity, my experience over the many
years that I have served as monitor suggests that this practice does
not work. It does not serve the interest of the children toward
achieving timely permanency, and it has created considerable dis-
continuity and lack of consistency for all of the other stakeholders,
including social workers, the Office of Corporation Counsel attor-
neys, the guardians ad litem, and families.

The goal is not for a child to have a permanent relationship with
the judge, but to ensure that, as quickly as possible, the child has
a permanent relationship with a family. It is for this reason that
I suggest modifying the provision in the proposed bill that contin-
ues a special master to review the existing caseload. The existing
caseload should be brought back and maintained in an adequately
resourced Family Division as expeditiously as possible, with the
quick hiring of magistrate judges and the selection of the Family
Division judges.

In summary, I hope the Congress moves quickly to enact needed
legislation and that the final legislation has an expedited imple-
mentation date. At the current time, the leadership within the
Mayor’s office, the Child and Family Services Agency, the Office of
Corporation Counsel, and the Superior Court have committed
themselves to work together in more productive ways on behalf of
abused and/or neglected children.

This legislation has the potential to provide the framework and
resources to assist the court in making needed changes that can
parallel changes underway throughout other parts of the system.
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Thank you.

Mrs. MORELLA. Thank you very much, Ms. Meltzer, for your very
succinct and appropriate testimony.

[The prepared statement of Ms. Meltzer follows:]
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Statement of
Judith W. Meltzer, Deputy Director
The Center for the Study of Social Policy
to the U.S. House of Representatives Committee on Government Reform,
District of Columbia Subcommittee, regarding
“The Reform of the Family Division of the District of Columbia Superior Court—
Improving Services to Families and Children,”

Tuesday, June 26, 2001

Good afternoon, Chairman Morella, Congresswoman Norton, Congressman DeLay,
Congressman Davis; and other members of the Subcommittee on the District of
Columbia, Thank you for inviting me to testify this afternoon on the important subject of
improving services to families and children through reform of the Family Division of the
Superior Court of the District of Columbia. I am Judith Meltzer, Deputy Director of the
Center for the Study of Social Policy which is a non-profit policy, research and technical
assistance organization located in the District of Columbia. The Center for the Study of
Social Policy is the Court-appointed Monitor of the District of Columbia’s child welfare

system under the LaShawn A, v. Willlams federal class action lawsuit.

As Monitor, the Center routinely evaluates and reports on the performance of the child
welfare system in the District of Columbia. Although much of our work over the past
several years has focused on the operation of the Child and Family Services Agency,
assessing the effectiveness of child welfare services necessitates also looking at the
functioning of the Metropolitan Police Department, the Office of the Corporation
Counsel, and the District of Columbia Superior Court. Each of these agencies performs
critical functions in the provision of effective child welfare services, and like a chair, the

system stands or falls on the joint performance of each of its four legs.

It should come as no surprise to this Subcommittee that, although the system on the
whole is on a path toward reform, the District’s child welfare system does not currently

comply with the requirements of the LaShawn Remedial Order nor does it comply with
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District law or the federal Adoption and Safe Families Act. Too many children in the
system still grow up in foster care without achieving timely permanence through

reunification with a birth family or relative or through adoption.

It is for this reason that I strongly support the legislation for change in the Family
Division of the D.C. Superior Court. I say this, not because I believe that the Court is the
oot of the problem of what is wrong with the child welfare system nor because 1 believe
that “fixing” the Court will immediately solve the system’s problems. I say this becanse I
believe that all of the intertwined parts of the District’s child welfare system must
simultaneously change in order to achieve better outcomes for children and families. ‘The
proposed changes in the Court’s structure and operations under consideration at this
hearing will make it possible for the necessary and complimentary improvements at
CFSA, the Metropolitan Police Department and the Office of Corporation Counsel to

work together to achieve desired and necessary results for children and families.

1 am strongly supportive of the draft legislation that has been circulated by
Representatives Morella, Norton, DeLay and Davis, although I do have a few suggested
changes which I will offer. Despite the strong evidence of the desire by the current Court
leadership to implement improvements, [ believe that legislation is necessary to address
some of the structural problems that currently exist and to assure that any change is
institutionalized. Without lasting court reform as one part of the broader reform strategy,

the District will continue to fail to meet its child welfare improvement objectives,

In my view, effective court reform must incorporate four basic elements, some of which
are embodied in the draft legislation and some of which would require modification to the

current proposal. These four elements include:
® Committed Judges in the Family Division whe are willing to serve for an

extended term. The current practice of judicial rotation in the Superior Court

where Judges pass through the Family Division for six months to one year does

Page 2 of 4
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not work. My preference is for a five-year term but I believe that if Judges
serve terms within the Family Division of between three and five years, that
will be a substantial improvement. Judges need to be recruited who want to do
this work, and then they need to be supported to continue to do this work. I
also support the provision in the bill that will add permanent Magistrate Judges

in the Family Division.

Second, the Court needs to be given thé resources and be required to provide
substantial training to both Judicial and non-judicial personnel. This
training must be ongoing and must include a provision for joint training with
the Court’s other essential partners—social workers, attorneys, and the police.

Third, the Court needs to operationalize a commitment to “One Judge/One
Family” that will end the arbitrary division of the caseload into separate
calendars. There is no clear rationale from my point of view for having
separate calendars for intake, reviews, and adoption nor for having different
Judges hear different Family Law issues involving the same family or child.
Experience from around the country suggests that structuring the Court to
allow for One Judge/One Family will yield considerable improvement in case
processing timeframes and ultimately will benefit children and families. I am
not convinced that there are any conflict of interest issues that would preclude

assigning one Judge to hear all family court matters.

Fourth, the Court must assure that absent u very particular and compelling
reason for a case to remain with a Judge when a Judge leaves the Family
Division, all cases must be retained by the Family Division. While I
understand that the Superior Court’s rationale for dispersing the Family
Division cases throughout the entire Court was to promote continuity, my
experience over the many years that I have served as Monitor suggests that this

practice does not work. It does not serve the interest of children toward
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achieving timely permanency, and it has created considerable discontinuity and
lack of consistency for all of the other stakeholders who interact on children’s
and family’s cases, including the social workers, the Office of Corporation
Counsel attorneys, the Guardian Ad Litems (GALs) and families. The goal is
not for a child to have a permanent relationship with a Judge but to insure that
as quickly as possible, the child has a permanent relationship with a family. It
is for this reason, that I suggest modifying the provision in the proposed bill
that continues a Special Master to review the existing caseload. Under current
practice, the Special Master performs a comprehensive case review and makes
recommendations but the case still goes back to the assigned Judge who can be
in any of the Superior Court’s divisions to resolve any issues. The existing‘
caseload should be brought back and maintained in an adequately resourced
Family Division as expeditiously as possible, with the quick hiring of the
Magistrate Judges and the selection of the Family Division Judges.

In summary, 1 hope the Congress moves quickly to enact needed legislation in this area
and that the final Jegislation has an expedited implementation date. At the current time,
the leadership within the Mayor’s Office, the Child and Family Services Agency, the
Office of the Corporation Counsel and the Superior Court have committed themselves to
work together in more productive ways on behalf of abused and neglected children. This
legislation has the potential to provide the framework and resources to assist the Court in
making needed changes that can parallel changes underway throughout the other parts of
the system. I thank you for your continued leadership and interest in these most

important issues, and I will be glad to answer any questions you may have.
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Mrs. MORELLA. Because we have a vote on the floor now, we are
going to recess this subcommittee for about 15 minutes and then
we’ll reconvene. Thank you.

[Recess.]

Mrs. MORELLA. I'm going to reconvene the Subcommittee on the
District of Columbia.

It is now my pleasure to recognize Majority Whip DeLay to intro-
duce our final witness on the second panel, Judge McCown.

Mr. DELAY. Thank you, Madam Chair.

It is, indeed, a pleasure to introduce Judge Scott McCown. I have
been told during this whole process for over a year now that judges
don’t want to serve on family law benches, that judges get burned
out within 18 months to 3 years if they do, that judges are not re-
sponsible for being activists in making sure a child welfare system
works, that judges are to be objective bystanders in this whole
process.

Well, from Texas we have a judge that refutes all of those argu-
ments. We have a judge that has been a District Court judge in the
State of Texas for, I think, 12 years. He is not burned out—far
from it. He is excited about dealing with the lives of children and
families in Travis County, TX. He is so excited that he serves on
the Texas Supreme Court Task Force on Foster Care, has served
on the Texas Children’s Justice Act Task Force, a multidisciplinary
group working to improve the process of fighting child abuse. Most
importantly, he has been active in the State of Texas in passing
legislation urging an increase in funding to fight child abuse.
Under the leadership of Governor Bush at that time the legislature
increased funding by over $200 million in the 76th legislature. He
has won many awards. He is listening to child advocacy issues all
across this Nation because he is a judge that enjoys his job, enjoys
working with families and kids, and enjoys what he is able to do
to affect the lives of children.

So, Madam Chair, I might also mention he happens to be a Dem-
ocrat, too.

Scott McCown, judge of the 345th District Court in Austin, TX.

Judge McCowN. Thank you, Congressman. It is my pleasure to
be here today to perhaps as an outsider share some perspective on
this. I am a Democrat. In fact, I come from a progressive wing of
the Democratic Party in Texas, and you could have knocked me
over with a feather when I answered the phone and Tom DelLay
was on the other end asking me to take a look at this.

But the reason that he asked me to and the reason I was willing
to is because I have lived through legislatively mandated court re-
form in the child abuse area in my own State and I wanted to
share briefly my experience, and then comment in really some pret-
ty blunt terms about why the reform plan proposed by the Superior
Court here simply won’t make a difference.

And let me begin by saying that I could be a K Street lawyer.
In fact, my daughter often asks me why I'm not. And I got into this
business completely by accident when I became a judge almost 13
years ago, and for the last 10 years I have been responsible for one-
half of our county’s child abuse docket, so I come to this from a
very unusual path, but for 10 years I have been responsible for
children who are brought into court by our Child Protective Serv-
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ices from the day the removal order is signed until the day they
go home, or go with a relative permanently, or are placed for adop-
tion, or until the day they turn 18 and graduate. And I've got a lot
of graduation photos on the wall since I have been doing this for
10 years.

In our State, through the leadership of Governor Bush, one of the
first things he did when he became Governor was appoint a com-
mittee to promote adoption and reform the court system, and since
the reform legislation took effect on January 1, 1998, no CPS case
has taken more than 18 months from start to final order. The over-
whelming number have taken less than 12 months. Within 10
months of removing a child from a parent where termination is ap-
propriate, we terminate. Within 20 months the child is adopted—
not 20 more months, but 20 months from removal. Or within 10
months the child is placed permanently with a relative. And over
50 percent of the time, after appropriate services, within 9 months
a child is returned home.

We have done that through legislatively mandated reform. What
it takes is a court that is committed, where a judge, a single judge,
from the day the case opens until the child leaves the system, is
responsible and accountable for that child’s life.

Now, critics of this proposal have said that, “Well, we can’t do
that because people will burn out.” In fact, if you have a committed
judge who takes the case from beginning to end, the satisfaction of
making that work and meeting those performance standards is
what guards against burnout.

The high burnout rate in the District I think is actually a result
of the calendar system that the District uses, where they divide the
case between many, many different judges, and judges can’t experi-
ence success and can’t see the happiness, really, of families.

The other thing I would say to you about burnout is that judges
are not fragile and they can do this job. We ask police officers to
be police officers for a career. We ask social workers to be social
workers for a career. And judges who have far less stress from the
field in both of those occupations can do this job without burnout,
and they do all over the country. In urban areas every bit as dif-
ficult as the District we have family courts with judges who have
been there 10, 15, 20 years working on the problems of children
and families.

The other argument is that we cannot find quality judges to do
this. That, again, is simply not true. I would say to you, when you
stop and rephrase the question, do you mean to say that in the Dis-
trict of Columbia the President of the United States cannot find 10
to 20 lawyers who are committed to children and families who are
willing to serve in the Family Court for 5 years and make a dif-
ference, who are quality men and women? I don’t think that’s true.
I think there are 10 or 20 who could do the job and do a quality
job and care about these kids.

There has been a lot of talk about whether a 5-year term or a
3-year term is appropriate, and I discuss that in my written testi-
mony and can talk about it further, if you would like, but really
5 years is the minimum for the judge to become adequately trained
and to learn how this system works and to provide the advantages
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of specialization, training, continuity, you have to have a judge who
will do the job for at least 5 years.

I'm happy to answer any questions in detail. I know it is kind
of confusing. And I don’t wish in any way to cast aspersions on the
Superior Court. I'm sure that they care very much about kids. But
the truth is, in courts all over the country poor children and fami-
lies get short shrift from the judiciary, and that’s what needs to
change if you are going to change their lives.

Mrs. MORELLA. Thank you, Judge McCown. Thank you for travel-
ing here and giving us the benefit of your experiences and your
commitment.

[The prepared statement of Judge McCown follows:]



Testimony of State District Judge Scott McCown of Texas
Supporting a Family Court for the District of Columbia
June 2001
The District of Columbia Family Court Act of 2001 proposes significant changes
in how the Superior Court of the District of Columbia adjudicates family cases. My
perspective on the proposed act may be useful to you from two vantage points. First, as
a state district judge with general jurisdiction, including family cases, I understand the
judicial management issues with which you are grappling. Second, I have lived
through legislatively mandated court reform in family law, and I can explain why

mandated reform is often necessary and how it made me a better judge in a better court.

The Need for a Family Court

Let me begin with the ceniral issue. I have concluded, after many years as a
judge, and after much study as a member of my state’s Court Improvement Project, that
in urban areas, children and families are best served by a court in which one judge
specializing in family law hears each family case from beginning to end. I want to be
quick to say that this model has not been adopted in every urban jurisdiction in my
state, not even my own. [ think, however, that I can convincingly explain to you why it

should be.
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To begin with, I offer the circumstances of the first child death on my docket,
which is tragically reminiscent of the recent death of Brianna Blackmond in the District.
Over ten years ago, I was a committed, young judge with fancy legal credentials on a
general civil jurisdiction docket, but I had no training or experience in family law.
Under our system, in the normal course of events, I was assigned to hear a case brought
by Texas Child Protective Services in the interest of a young boy who was about two-
years old.

His mother’s boyfriend had beaten him. CPS was recommending that T place
him in foster care. After hearing the evidence, which included that the mother had a
job, her own place to live, had separated from her boyfriend, and was willing to attend
protective parenting classes, I returned the child to the mother. A short time later, CPS
was back before me because the boy had again been beaten—not by the old boyfriend,
but by a new boyfriend. At this hearing, the father appeared and asked for custody. He
had a job, a home, and a fiancé. He was willing to take parenting classes. CPS again
asked that I place the child in foster care, but I instead placed the boy in his father’s
care. Then one morning a few weeks later, as I came into the office, I was met by the
child’s guardian ad litem who said to me, “Judge, I have some bad news.” The bad
news was that the father’s fiancé had killed this two-year old boy.

What was my role in this child’s death? Ihave often reflected on that question. I
know I was not a trained and experienced family law judge. A trained and experienced
family law judge would have understood that children from chaotic homes where they

have been abused can be particularly difficult to parent; these children can act out in
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ways that create abnormal stress for inexperienced caregivers who then further abuse
them. A trained and experienced family law judge would have moved more slowly
and required a more careful home assessment of the father and his fiancé. Inow know
that making good decisions about families requires more than common sense; it
requires a great deal of expert knowledge.

Of course, no judge however expert can guarantee the safety of the children on
the judge’s docket. Judges must make difficult decisions about children on often little
or unclear evidence. When doing so, judges must balance the strengths and weaknesses
of various placements, including safety risks, and determine what is in the best interest
of the child. Sometimes tragedy will follow even when the judge makes the best
decision possible. Even so, from my experience, I have come to the certain conclusion
that a trained and experienced judge specializing in family law and presiding over a
family law case from beginning to end can obtain a better outcome,

At this point, I need to define some terms. In judicial administration, judges
refer to “family courts” and “unified family courts.”?  The distinction is important. A
family court is a court hearing only family cases. Different jurisdictions with family
courts will divide family cases differently between various “dockets” or “calendars.”
Some jurisdictions will have less division than others. In any given jurisdiction,
however, one family with multiple cases may find itself before multiple judges. For

example, one judge may hear a child support case, while another judge hears a child

! The history and theory of family courts, including unified family courts, are thoroughly discussed by
Judge Robert Page in Page, “Family Courts” An Effective Judicial Approach to the Resolution of Family
Disputes, 44 Juvenile & Family Court Journal 1 (1993).
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abuse case, while yet another judge hears a domestic violence case, all involving the
same family.

A unified family court is a court hearing only family cases using a “one-judge,
one-family” model. Under the “one-judge, one-family” model, a single judge presides
over all the family law issues of a family from the beginning until the end. To offer the
most complex example: For one nuclear family, a unified family court judge would
decide all applications for protective orders regarding family viclence, all complaints of
child maltreatment, any divorce and custody case between the mother and father, all
questions of child support, and, if the child were removed from the parents, the same
judge would decide about termination of parental rights, guardianship, and adoption.
Some models go a step further by having the judge also hear any juvenile delinquency
case involving a child of the family or any criminal case of a parent regarding a crime
within the family such as domestic violence or child abuse.

S0, a “unified family court” can be more or less unified depending upon the
choices of a particular jurisdiction. In a unified family court, the system does not parcel
out questions about the family between judges in different courts or between judges on
different calendars. This does not necessarily mean that the system does not have
branches. The court may still organize by logical branches since most families will find

themselves before only one branch such as child support or child abuse. Regardless in
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what branch a case begins, however, a single judge will hear and resolve all the legal
issues of the family.?

The advantages to judicial decision-making of the unified family court are
significant. A single trained and experienced judge who specializes in family law learns
all about the family and develops a coordinated plan for the family, including the
delivery of social services. A modern family court does more than just adjudicate; a
modern family court determines what services a family needs, such as substance abuse
treatment, and both orders the use of services and oversees compliance. {A modern
family judge is one part cheerleader and one part referee. Because of the need tobe a
cheerleader, not every good judge can be a good family judge.)

To be clear, the District does not have anything approaching a unified family
court, and a harsh critic might go so far as to say it does not have a family court of any
sort. The District’s “family division” operates on a “"slice-and-dice” model. The
problems of a family are sliced by dividing issues between various “calendars,” each
heard by a different judge, and then to compound the problem, the calendars are diced
by rotating the judge on each calendar frequently, and then diced yet again by

frequently rotating judges out of the family division altogether.3

2 My personal experience with a unified family court comes from my special assigrument to hear half of all
the CPS cases filed in our county. When CPS files a case in our county, we treat the family in a unified
way. One judge hears all issues, including divorce, child support, domestic violence, termination of
parental rights, and any issues of guardianship or adoption. As long as the child remains a dependent of
the court, the same judge hears the child’s case, so I have been responsible for some children for ten years.
We have recently added the issue of delinquency to the unified court, though we do not hear criminal
cases. If I am unavailable, another judge may hear a lengthy contested termination trial, though the case
remains my responsibility going forward

* In child maltreatment cases, when a child cannot be returned to the family, but adoption or permanent
guardianship has not been achieved, the judge keeps the case when the judge rotates out of the family
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The Importance of Specialization, Training, and Experience

Frequently rotating judges is problematic because specialization is important in
law just as it is in medicine. Like medicine, law grows increasingly complex. For
example, we know more now than in the past about family dynamics, child
development, child maltreatment, domestic violence, mental health/mental retardation,
and substance abuse, and since we know more, our laws—and the public —require us to
do more. In the highly complex area of family law, to achieve the level of competence
necessary to be effective, a judge must specialize in family law. Of course,
specialization has its disadvantages, just as generalization has its advantages. In an
urban area, however, given the number and complexity of the cases, on balance,
specialization is both necessary and desirable.

With specialization come the advantages of training and experience. Of course,
every judge has to hear their first case, but no judge should hear family cases without
training and experience in family law. The decisions made on the family docket are
some of the most profound decisions made by any judges. Understanding family law
and families is essential to being a capable family law judge. Preferably, judges should

learn through training rather than from their mistakes on the bench. Moreover, quality

division. The proposed act calls for these cases to be returned to the family court; the superior court
wants to leave them with the judge familiar with the case. In my judgment, these cases need to be
collected before one judge so that progress in permanency can be the responsibility of a judge current in
best practices and available services and whose performance can be measured. These advantages offset
any familiarity with the case. Moreover, your child welfare agency has limited resources, and it would be
much more efficient for the agency to answer to fewer judges.
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training will teach a judge far more than years on a bench. Like training, experience
improves decision-making. The more one sees, the more one knows. Both training and

experience, however, require an investment of time.

The Importance of a Five-Year Term

The proposed legislation ensures that judges stay in a family court for a
significant period of time—at least five years. A significant period of time is required
for three different but equally important reasons.

First, a significant period of time is necessary to realize the advantages of the
training and experience just discussed. It is helpful to ook at the issue in percentages of
time. Training and experience are the investment you make in a judge. In my
judgment, the point at which training and experience become valuable is about two
years. In other words, it takes about two years for a judge to take the courses and hear
the cases necessary to become a seasoned decision-maker.

To realize your investment in training and experience, you must therefore have a
term longer than two years. If the judge’s term is no more than three years, however,
you have spent 66% of the time investing in the judge and only 34% of the time
realizing your investment. If the judge’s term is only four years, you have spent 50% of
the time investing in the judge and only 50% of the time realizing your investment. At

the five-year mark, you finally get ahead. If the judge’s term is at least five years, you
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have spent 44% of the time investing in the judge and 56% of the time realizing your
investment.

Second, staying in the family court for a significant period is necessary to achieve
the decision-making advantages of having a single judge. Keep in mind that rotating a
case from judge to judge has the same effect as rotating the case from calendar to
calendar or court to court. To put it simply, to have the advantages of “one judge” you
must have one judge.

But why do you have to have the same judge for five years? The reason is again
related to time. To illustrate: Assume that the average length of a case is one year. Ifa
judge has a term of one year, the judge will hear few cases to a conclusion because
litigants will have filed new cases each day throughout the year. If the judge has a term
of two years, the judge can at best hear half of the cases to conclusion (50%). If a judge
has a term of three years, the judge can at best hear two-thirds of the cases to a
conclusion (66%). If a judge has a term of four years, the judge can at best hear three-
fourths of the cases to a conclusion (75%). If a judge has a term of five years, however,
the judge can hear four-fifths of the cases to a conclusion (80%). Thus, for the greatest
number of children and families to achieve the advantage of a unified family court, the
term needs to be at least five years.

Finally, a term of five years is important as a test of commitment—sort of like the
difference between being married and living together. You want judges who propose
to marry the family court, not who offer to just shack up. But again, why five years?

Because a lawyer that wants to be a superior court judge, but not a family court judge, is
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likely to see doing three years as a family judge with a rotation to another division as a
reasonable price to pay for an appointment to the bench (20% of the fifteen-year term),
while the same lawyer is unlikely to see five years as a reasonable price to pay (33% of
the fifteen-year term). Whoever applies for an appointment to the superior court,
knowing that they will serve for at least five years on the family court, is simply more
likely to be a family law practitioner who is committed to children and families.
Quality Tudges

Some have argued, however, that you cannot find enough judges willing to
make a five-year cormitment to the family court, and some have suggested that you
cannot find enough quality judges among family law practitioners. Both arguments are
demonstrably wrong, In the urban jurisdictions of our country, we do not have a
shortage of quality applicants for family courts. Furthermore, many fine judges have
come from the ranks of family law practitioners.

Moreover, even if it were true that family law practitioners are somehow less
able as a class than say corporate lawyers, it is a strange sort of logic that would have us
looking for family judges among corporate lawyers. Again, consider an analogy from
medicine. A child’s general medical needs are best met by a doctor who is trained as a
pediatrician and cares about children; a child’s general medical needs are unlikely to be
well met by a hot-shot heart surgeon, even if the surgeon is a whole lot “smarter” in
some abstract way than the pediatrician, particularly if the hot-shot really doesn't care

to treat the child.

Judicial “Burnout”
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Some have nevertheless argued that serving for five years on the family court
will result in “burnout” so judges should serve only three years or even less.
“Burnout” means that a judge becomes so worn down by the work that the judge stops
meking good decisions. The concern about burnout, however, is misplaced for three
reasons.

First, the argument is demonstrably wrong. In many urban jurisdictions, judges
sit on family benches as difficult as those in the District for their entire careers and
continue to make good decisions. We know family judges can work without burnout
because we have many of them doing so across the country.

Second, like the argument about quality judges, the argument about burnout is
based on a strange sort of logic. We want to avoid judicial burnout because burnout
leads to bad decisions. But if your plan is to frequently rotate judges through family
court to avoid judicial burnout, then your plan leaves you with the very problem you
are trying to avoid —judges who make bad decisions.

Third, and most important, the argument is wrong because it misunderstands
the cause of judicial burnout. The cause of judicial burnout is not the number or
difficulty of the cases; the cause of judicial burnout is failure at one’s work—a feeling of
hopelessness about the task. A committed judge with training and experience who sits
in a specialized family court doing good work draws deep satisfaction from helping
children and families, While such a judge may eventually tire and seck a new

assignment, the judge is not likely to do so in a mere five years.

Tudicial Leadership

10
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A unified family court is about more than just child welfare cases, but I want to
focus for a moment on child welfare. Recently, much study has been done and many
steps have been taken to address the issues of the child welfare system in the District.
In light of all that has been done and all that remains to be done outside the court, some
have suggested that now is not the time for judicial reform. To the contrary, now is the
critical time. Nothing in the child welfare system works if the court does not work, so
reforming the court is essential for the success of other reforms.

Moreover, by mandating strong judicial oversight of the system through a
unified family court, you will empower judges to become community leaders. In this
role, judges will work with each part of the public-private partnership that composes
the child welfare system to help identify and solve problems.# Judicial oversight will
also enable you to track how and where the child welfare system is failing. While
judicial reform alone is not enough, it is required now.5
Separation of Powers

Some have suggested, however, that Congress should leave judicial
improvement to the bench and bar. Some have even suggested that to do otherwise
would be “unusual.” Unfortunately, in the area of family law, legislative action is not

only the usual way for reform, usually it is the only way for reform. There are inherent

4 For further information about judicial leadership in child welfare, see The National Council of Juvenile
and Family Court Judges, Judicial Leadership and Judicial Practice in Child Abuse Cases, 2 Technical
Assistance Bulletin 5 (July 1998).

5 The District's children live especially precarious lives. About 100,000 children live in the District.
About 36% live in poverty. About 20% live in extreme poverty. About 35% of all children under five live
in poverty. The median family income of families with children is about two-thirds of the national
average (not quite $29,000). The percentage of female-headed families receiving child support is about

11
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barriers to the judiciary creating a unified family court. Such a change potentially
affects 1) what lawyers will become judges and 2) how many judges will be available to
hear what cases. For judges, these questions are internal and external political hot
potatoes.

Moreover, creating a unified family court will allocate more judicial resources
toward low-income families. Low-income families have little political influence,
particularly with regard to judicial administration. Even though judges want to do
right by low-income families, it is politically difficult both internally and externally for
judges to allocate resources toward low-income families. For these reasons, if change is
going to happen, the legislative branch must cause it.

Legislatively Mandated Change in Texas

I myself have lived through legislatively mandated reform. In 1996, Governor
Bush, now President Bush, appointed the Governor’s Committee to Promote Adoption.
He charged the committee specifically with looking at judicial barriers to adoption in
the child welfare system. From the work of &u‘s committee® and others, significant
legislative reform emerged in 1997 that imposed a schedule for hearings and timelines
for disposition much more stringent than the federal Adoption and Safe Families Act.
Like many judges, I thought we were already doing a good job and was appalled that

the legislature did not leave judging to judges.

13% compared to the national average of 34%. Sez The Annie E. Casey Foundation, 2000 Kids Count Data
Book. Given such conditions, numerous and complex cases will come before the court.
f Report of the Governor’s Committee To Promote Adoption (September 1996).

12
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However, the challenge of implementing the new legislation intrigued me. The
legislation took effect for new cases on January 1, 1998. The judges and others worked
hard to implement the legislation. In my county, since January 1, 1998, no CPS case has
taken more than eighteen months from start to final order, and the overwhelming
number have taken less than twelve months. In those cases where appropriate, the
court terminates parental rights on average within ten months of removing a child from
a parent. We achieve adoption, on average, in twenty months—not twenty more
months, but twenty months from removing the child from a parent. In those cases
where appropriate, the court establishes a guardianship with a relative or the state on
average within ten months of removing a child from a parent. Qur courts, however, are
not termination mills. In those cases where appropriate, which is about 50% of the time,
we return children to a parent, after providing services for the family, on average
within nine months. About 25% of the time, we place a child with a relative. About
15% of our children are adopted, and we raise about 10%.

Judicial Responsibility

The reason a judge working in a unified family court can make such a difference
is that the structure of the court both requires and empowers the judge to take personal
responsibility for the children and families on the judge’s docket. On my CPS docket, I
am responsible for what happens and when it happens. Making responsibility personal
substantially improves performance, particularly when performance is measured.

None of us, judges included, like to have our performance measured. Yet, nothing

13



126

changes unless you measure it. With a unified family court, you place responsibility on
an individual and you measure performance, By doing so, you achieve results.

A unified family court can achieve results in the District. The District’s problems
are not overwhelming. To the contrary, the District is a small place with many
resources. In my single county, we have more than twice as many children as in the
District and more children living in poverty, but through legislative reform, we have
eliminated our child welfare case backlog and met stringent disposition time tables.
Through legislative reform, you can do the same in the District.

Home Rule

As an outsider, I venture with great trepidation into any discussion of home rule.
Because I am an outsider, however, my dispassionate perspective may be helpful: As1
have explained, only the legislative branch can make the sort of change proposed. Ina
state, the legislature would make such a change. In a city, the council would make such
a change. In the District, however, Congress controls the court. Some argue that this is
good for the District because of the prestige and funding it brings the court. Some
argue that it would be better for the District to have control of its court because of
legitimacy and responsiveness. Regardless of which is true, the reality is that right now
the Congress is responsible for the court. The court should not escape effective
legislative oversight as sort of a no-man’s land in the struggle over home rule. Nor
should children and families —mostly low-income families—be caught in the cross fire
between opponents and proponents of home rule.

Conclusion

14
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In this unique moment, the District has the opportunity to obtain something
truly meaningful for its residents, particularly its children. By embracing the unified
family court and deploying the resources that would come with the proposed
legislation, the judges of the superior court would be able to do much good. Judges,
like others, are naturally resistant to change and naturally hesitant to assume
responsibility for the problems of children and families. With the legislative mandate of
the District of Columbia Family Court Act of 2001, however, I am confident the judges
will rise to meet the challenge. Both they and you will be proud of the results. While
might have an issue with a detail here or there, I strongly support passage of this

landmark legislation.

Respectfully submitted,

F. Scott McCown

Judge, 345% District Court

P.O. Box 1748

Austin, Tx. 78767

Telephone: (512) 473-9374
Telecopier: (512) 473-9663

E-Mail: scott. mecown@co.travis.tx.us
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Mrs. MORELLA. I'm going to defer the first round of questions to
begin with to Mr. DeLay to start the questioning.

Mr. DELAY. Thank you, Madam Chairman.

I did not have the opportunity to read Judge King’s testimony,
and I apologize for not being here, but, Judge McCown, what we'’re
trying to do here in the District is to reform the system with the
best interest of the kids in mind. Part of that is to beef up CASA
in this District. Could you explain how we use CASAs in Texas?

Judge McCowN. Well, CASA stands for Court-Appointed Special
Advocate, and I'm sure the committee members are familiar with
it. In Texas each jurisdiction will have a CASA organization. It is
usually organized as a nonprofit. And the organization will super-
vise, train, recruit community volunteers who will then advocate
for a child from the beginning to the end as they make their way
through the system, and it has been an extremely valuable tool to
bring additional resources to the child welfare system and to con-
nect the child welfare system with places in the community that
it wouldn’t otherwise be connected with, and it has also been ex-
tremely valuable for our children in terms of providing advocacy
and continuity.

The judges in our county actually were the ones who brought and
founded CASA to our county in 1986, and we have about 40 per-
cent of our children now are served by CASA, so it is an extremely
valuable organization.

Mr. DELAY. I want to revisit this burnout issue. First, you men-
tioned 5 years was important, but is 5 years enough, in your esti-
mation, to create this notion that you get judges that actually want
to practice family law or sit on the bench and deal with family
issues? And please address the whole burnout issue—I know you
were pretty articulate about that, but this is critical.

See, I wanted the 15-year term to be all family court, and yet I've
come down to 5 years. Is 5 years too short, in your estimation? And
you might want to readdress the burnout issue.

Judge McCowN. Let me begin by talking about the calendars, be-
cause I think you have to understand the calendars in order to un-
derstand burnout and the term.

What the District—excuse me, what the Superior Court is pro-
posing to do in their reform plan is to have a permanency branch
that is divided into three abuse and neglect calendars, one adoption
calendar, one termination of parental rights calendar, and one per-
manent guardianship calendar.

That means that if a child comes into the system they start on
the abuse and neglect calendar, so they have one judge. If that
judge rotates while they are on that calendar, they may have a sec-
ond judge on that calendar. Then, if the child—if Child and Family
Services is going to advocate for termination, the child moves to the
termination of parental rights calendar, where they have at least
a second and maybe a third judge. If the judge rotates while they
are on that calendar, they may have a fourth judge.

If parental rights are terminated and the child is now free for
adoption, they move to the adoption calendar, where they have an-
other judge. If that judge rotates off the adoption calendar while
they are there, unless he takes the case with him, then they are
going to have another judge.
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I don’t know if the child stays on the adoption calendar forever,
but once, I think, his plan changes to no longer be adoptable, if
that happens, he may move to the permanent guardianship cal-
endar, where he has another judge.

So the calendar system means you don’t ever have one family/one
judge and you don’t have a single person that is accountable, and
th?in it is compounded by the rotating of judges on and off the cal-
endars.

Contrast that—and how this relates to burnout is very impor-
tant. It relates to burnout because you don’t have a judge who ex-
periences success. If you are on the abuse and neglect calendar, you
may see some success from the kids that go home off your calendar,
but the kids you send on to the next calendar, you never know
what happens. And if you are on the termination of parental rights
calendar, you are seeing no success. You're sending them on. And
the adoption and guardianship calendar, you don’t have the joy of
sending kids home. And so you've diversified and cut up the job in
a way that leads to burnout.

The other problem it leads to, of course, is you don’t have good,
consistent decisionmaking being made about that child, and, most
importantly—and this is what is critical, and this relates to the 5-
year terms—you don’t have a single judge who is accountable
through performance measures to say, “This is a judge moving the
docket, disposing of the cases,” and that’s critical, that personal re-
sponsibility.

So how does that relate to the 5 years? Frankly, if you pick the
right people to be judge, the 5-year issue goes away because they
will want to be there for 5 years and they will renew for a second
5 years. But the reason the 5 years is critical as a piece of legisla-
tion is because that will then change who becomes judge, and that’s
why this is such a contentious issue.

When you say you’ve got to be in the Family Court for 5 years,
you have changed the cast of people who are willing to step up and
be judge, and you’ve got a new cast of people from which you can
presumably have a much greater chance of drawing trained, com-
mitted judges who want to be there, as opposed to, as you put it,
Congressman, people who are willing to serve a 3-year sentence to
then get a 12-year advantage of being on the fancy Superior Court
in some other division. It changes the cast to apply for the job.

The second important thing about 5 years is that cases are filed
every day throughout a 5-year term, and so if you want a judge
who is actually going to be there for that child and that child’s fam-
ily, then you’ve got to have a judge who is going to be there for
some number of years.

I illustrate this with a model in my written testimony that, if you
are following the cases and we assume it takes a year to dispose
of the case, which would be fabulous in the District, and you were
there 5 years, 80 percent of the cases would have one judge/one
child. If you were there only 3 years, then only 66 percent of the
cases have one judge/one child. So it affects the delivery of the one
judge/one child.

But, finally, and perhaps most important, I have had children die
on my docket, so I'm not here to criticize anybody. I've had two
children die as a result of decisions that I made and signed orders
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on. This is a difficult business. It takes about 2 years to figure out
who is who and what is what and how you do this. If you have a
judge for 2 years learning, getting up to speed, you have the advan-
tage of that judge for 1 year and then they're gone—66 percent of
the time training, 34 percent of the time performing, as opposed to
5 years, which would be 44 percent of the time training and 56 per-
cent of the time performing. It makes a huge difference.

You’ve asked me whether 5 years is enough. I would say 5 years
is the minimum. If it is a 5-year term with renewable, I think
you’ve got a great start toward changing the system. It is the mini-
mum.

Mr. DELAY. My time is up. Thank you.

Mrs. MORELLA. We'll come back for another round.

Ms. Norton.

Ms. NORTON. I think in fairness I have to hear from those who
have opposed. I was not going to begin with that question. I do
want to lay the predicate for it by understanding something about
Travis County. Where is Travis County?

Judge McCoOWN. It’s in Austin. Well, Austin is in Travis County.

Ms. NoORTON. What does it include? What does it include?

Judge McCowN. We have about 200,000 children, so we’re about
double the size of the District in terms of child population. About
20 percent of our children would be in poverty, which is about half
what the District is, but because we’re double in size we actually
have more children in poverty in the county than does the District.
And——

Ms. NORTON. I just wanted to understand what Travis County is,
because we’re not in a county, we’re not in a State.

Judge McCowN. Right.

Ms. NORTON. There has been a lot of talk about panels here from
Judge McCown. Our bill does, in fact, require one judge/one family,
and I don’t want to insert into this something that is not in our
bill, but I do think those of you who have said that 5 years are not
appropriate for this place need to respond to what I think was an
important answer that you heard from Judge McCown.

I suppose first I should hear from Judge King, because, according
to Mr. McCown’s testimony, your plan would, even with our bill,
force people into four or five different judges. Since that is obvi-
ously against the express intent of this bill, you need to respond
to what he said, if you would.

Judge KING. Thank you, Congresswoman Norton.

Let me thank, in his presence, Congressman DeLay, whose ef-
forts have been so helpful in focusing attention to this area.

I'd like to pick up on one thing that Judge McCown said that I
believe is a feature of our proposal reading our court, our judges,
our lawyers. I, of course, am not competent to comment on the
legal culture in Travis County. But I believe that a 3-year term in
our situation draws a balance between the threshold to bring peo-
ple into the family assignment and at the same time, with renew-
able and extendable terms, would encourage judges to continue
service in that area.

I think Judge McCown said it best. If the Family Court is well-
designed and the work is adequately supported, the 3-year or 5-
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year issue goes away, because the judges will become interested in
renewing and extending those terms.

So what our settlement on 3 years—and I appreciate that in any
political determination there’s always expected to be some trading
and compromise, and we appreciate there has been a tremendous
amount of compromise. On this area I am trying very hard to find
a way to go beyond what we would recommend, and I can’t, in good
conscience, do so, because I am looking at a circumstance that
many of our strongest family judges have come from ranks where
they weren’t necessarily family judges to begin with and that be-
come stars of the Family Division and the Family Court.

I believe that this will give us the strongest appeal, given the
pool of lawyers that we are looking for, to come on to the Superior
Court, to opt into the Family Court, and to then stay.

So I believe that the people that we are looking for will get there.
They will get there by professional development and commitment
as they do their work, rather than

Ms. NORTON. I don’t know what the answer here is, and, you
know, it is all “a priori” blueprint stuff that depends on individuals.
I must say that I am struck by the antipathy between what every-
body expresses, which is the notion that you’ve got to want to do
this and volunteerism on the one hand and compulsion on the
other. “Hey, you've got to want to do this, but you’ve got to want
to do it for 5 years or for 3 years or whatever.” And I am com-
pletely unconvinced that if you want to do a particular kind of
work you will never burn out.

Let me speak about the Congress. People want to be in Congress
so bad that Mr. Delay is against campaign finance in order that
they would be able to spend any amount of money to get here. Peo-
ple pay—raise a million, $2 million, $3 million to sit in the House
of Representatives. They kill their opponents to be here. They come
here and there is very little turnover based on being defeated, I say
to my fellow Democrat, Judge McCown, but there is a lot of burn-
out, and we lose some of our best Members, people who I can’t
imagine leaving—they are in closely held Districts, they have had
to raise money every time, they love what they are doing, they
would love to stay here if they could find an easier way to do it.
They have proven that they want a volunteer to come. They have
proven in a way that no judge will ever have to prove. But they
get burned out. They go back home to go into law or they bother
us from K Street. [Laughter.]

So, I mean, whoever wants to tell this Member that if you want
to do something you will never burn out has a very high burden
to meet, and so far I have not had it met.

Now, Judge McCown, good lawyer that he is, wants to attempt
to meet that burden.

Judge McCowN. I'd like to meet that burden, if I could. I don’t
mean to suggest that a person who volunteers and has commitment
doesn’t burn out. I don’t mean to suggest that at all. What I do
mean to suggest, though, is that the way the District organizes its
calendar right now and proposed to promotes burnout—that if you
change the way the calendar is organized and, with increased re-
sources not just for the judges but for Children and Family Serv-
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ices so that you can experience greater success, that will also de-
crease burnout.

Those are critical, so don’t misunderstand me. Those two steps
are critical. Having taken those two steps, the question then be-
comes, “Do we want to ask judges to serve for 3 years or 5 years?”
And what I'm saying is that, as an administrative matter, when
you think through the numbers, a 3-year term does not give you
a trained, competent judge for most of the time he sits in the divi-
sion. It does not give you one judge/one family for most of the cases
that are heard in the division. And you will change the pool of ap-
plicants based on whether you require three or require five.

Ms. NORTON. Judge McCown, are you aware that our judges sit
on the average for 9 years, and that, therefore, 3 years would be
one-third of the time that the average judge sits on the bench in
the first place?

Judge McCowN. Well

Ms. NORTON. Are you familiar at all with our court? Have you
spoken with anybody in the District of Columbia who is familiar
with our courts?

Judge McCowN. Yes, ma’am. [——

Ms. NORTON. Who?

Judge McCowN. Well, I talked with Jim Marsh at length, who
is a child advocate and an attorney who has practiced in the Dis-
trict. I read all of the written testimony from the judges. And what
I'm bringing to you are not somehow idiosyncratic or local prin-
ciples from my district. What I'm bringing to you is best practices
in judicial thinking that you will find in the books and the manu-
als.

Ms. NORTON. Yes, well, we found a lot of disagreement on best
practices and the number of years is all over the map, Judge
McCown.

I do think this notion—if I could just ask your indulgence to re-
spond to one of Judge McCown’s point—if Judge McCown is right
that somehow in the Family Court with the panel system you
have—divorces and whatever, branches or whatever—that there
would be—we would no longer have one judge/one family. That
raises the most troublesome point for us because Mr. DeLay and
I are in agreement that there must be one family for one judge.

I think you need to respond specifically to Judge McCown’s no-
tion—I didn’t hear you respond to that earlier—about whether your
division within the Family Court will take away one of the prime
points of this bill.

Judge KING. We don’t disagree with that notion. In fact——

Ms. NORTON. Well, how will you organize—if it is 3 years, how
will you organize the court so that one judge and one family, in
fact, is the case?

Judge KING. The calendars, as we plan them—and let me point
out that we are constantly looking at that to see if there is—to see
if that is the best way to implement one family/one judge. We don’t
disagree with that goal at all.

The way it works now, according to the plan, the way the plan
sits now, teams of a judge and three magistrates would take the
case in, the case would go to a team member from the day it came
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in and it would remain with that team member for the balance of
the life of that case.

The only time it would go out to one of the other calendars, as-
suming that it had the same child and there were the same issues,
would be in cases where due process requirements required that a
different judge hear some parts of the case.

For example, a termination trial might require a judge who had
not spent years listening to hearsay and hearing third-hand com-
ments from social workers about other family members, and so on,
just to give the elements of a fair trial in the termination process.

But otherwise there would be one judge or magistrate judge, de-
pending on who took it, picked up the case. That judge would be
supported by the team, would be able to consult on the case, much
as in the medical profession—you have grand rounds—so you’d
have an opportunity to have a constant dialog with other judges.

We already have proven the elements of a one judge/one family
system because that’s much of what we do now, and I can say from
my own experience in neglect cases that I agree with Judge
McCown—there is nothing more satisfying than being able to take
a case where, for example, an adoption looks like it is going to
work, and conferring with the adoption judge, that case gets sent
to my calendar or the matter gets sent to my calendar. I simply in-
struct the parties to file it on my calendar and I'm responsible for
the entire thing, for closing the case.

So we have—we are very acutely aware of the advantages of one
judge and one family, and our calendar structure addresses fami-
lies and children where they don’t all have the same issues. A cus-
tody issue, for example, doesn’t need to go on an abuse and neglect
calendar, it should go on a custody calendar. If there is a custody
issue in a neglect case, then it stays on the neglect calendar. So
we are very much in agreement on the one judge/one calendar
issue.

I would also—let me point out one other thing there has been on
the burnout issue. There is satisfaction in being able to take a
child’s case to the conclusion, the successful conclusion for that
child. There aren’t a whole lot of things a judge does that are more
satisfying and important and fulfilling and that make a greater
contribution to the community.

The problem in the past—and I'm happy that we are sitting at
the table here, that among us at the table here is Dr. Olivia Gold-
en. In the past, we have not had that adequate resources piece, so
that, no matter what the calendar structure we had was, we knew
going in that it was going to be extremely difficult to provide the
services and to focus the appropriate resources in bringing the case
to permanency promptly.

I believe, I'm very optimistic, that’s in the process of changing
and that we are moving to an era when that won’t be true, and ob-
viously that is going to make a big difference for judges, as well
as social workers and others involved in the system.

Mrs. MORELLA. The gentlewoman’s time has expired.

Picking up on the same point, it seems to me that the mandated
length of service is a critical point where there are different opin-
ions. The Senate version, the Senate draft of proposed legislation
would have current judges serving 5 years, but would have the
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newly appointed judges serving 3 years—I'm sorry, just the oppo-
site. Those who are currently serving would be serving the 5
years—will serve the 3 years.

Judge KING. If I may, I believe

Mrs. MORELLA. Would you clarify that, and then I want to pick
up on another point.

Judge KING. Yes. We haven’t actually seen the draft, so 'm a lit-
tle bit shooting in the dark, but I——

Mrs. MORELLA. I just heard about that.

Judge KING [continuing]. But what I have heard is that existing
judges—I suppose in recognition of the fact that they’ve already
sort of learned to be judges, but now need to learn the family—the
specifics of a family assignment, and judges who have already
served periods in the family court, so that they would not need the
same thing, would serve for 3 years. New judges seeking appoint-
ment to the court would anticipate a 5-year term. I believe that’s
the structure.

Mrs. MORELLA. I'm going to ask all of you very briefly your opin-
ion of that, but I also want to point out something else, and that
is that the plan also before us calls for judges to serve for 3 years
and judge magistrates to serve for 4 years. I just wondered, have
any of you given any thought to making the term 4 years? We're
talking about 3 and 5 and your judge magistrates would be 4 and
those who are currently serving would be 3 and the new ones
would be 5 and

Judge KiING. We have been—I think our notion was to be sure
that terms were staggered so that you always had a pool of experi-
enced judges and magistrates, and the other thing, frankly, we bor-
rowed from the experience in a number of jurisdictions, including
Ohio, where much of the calendar work is done by magistrate
judges, and that was an experience that we drew on in formulating
that part of the plan.

Mrs. MORELLA. Yes. And you think that would be effective? I
know Senator DeWine has been very much involved with the Fam-
ily Court issue.

Judge KING. Yes. And the magistrate terms are coterminous with
their term of service, their 4-year terms.

Mrs. MORELLA. Their 4 years.

Would the rest of you like to comment on, again, the 3 years, 5
years, 4 years, with justification? Dr. Golden.

Ms. GOLDEN. I guess the comment I would make is that our re-
view of the national experience—for example, as summarized in the
Council for Court Excellence summary of experience across the
country, shows a very big element of agreement, which is that
multi-year terms matter. Having judges who come with experience
and training and then who serve for multiple years really matters.

I don’t think we read the national experience to give you a num-
ber. The successful courts that they visited ranged from the 3-year
range up. And so I don’t think that there is a single answer to this.
I think that the most key thing and the reason that our testimony
says a minimum of 3 years is that we need the move from where
we are now to a place where we have at least this multi-year op-
portunity in order to move ahead.
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And I guess the one other thing that I would add, speaking as
someone embarking on the task of reform of CFSA in a way that
fits with the reform of the courts is that, from my perspective, a
big opportunity the this legislative change, this work offers is that
we can all embark on it together and that the team of judges, the
core group of judges who will serve for that multi-year period, at
least 3 years, and who will be gaining—who will be having the sup-
port as well as the training and the expertise, we will have a group
of judges to work closely with as we move ahead, rather than work-
in(g,; with all 59 doing their best to remain connected and commit-
ted.

So I would highlight that I think the national experience sug-
gests multi-year, that we all do our best to interpret that. As I say,
we've interpreted it as at least three, and that, in itself, is an im-
portant step.

Mrs. MORELLA. And that some jurisdictions do have a mandated
minimum of more than that. We'll be asking Mr. Harlan also, you
know, for his comments on best practices as he has seen it.

I am very interested, Councilwoman Patterson, especially since
you are going to be having this other hearing and

Ms. PATTERSON. Let me acknowledge I have no firm, fixed per-
sonal view on terms, but I take the point of recommendation made
by our court in terms of what is likely to work in our own court’s
culture and so forth, and taking Mr. DelLay’s point that change
won’t happen until judges accept the need for change. It’s impor-
tant to work with what we have today. At the same time, I would
also share the view that I would very much like judges to want to
serve 15 years or more in this function. I think the desire to do this
work is very important.

Mrs. MORELLA. You know, we’ve got to increase the concept of
our culture of making this important. I've felt that way about
teachers, and certainly people in a position like that. We've got to
say this is something of deserving of our recognition and attention.

Ms. Meltzer.

Ms. MELTZER. I would just add that I guess my position is closer
to Judge McCown’s than the Superior Court in the District. I think
that what we know is that children in this system now stay some-
where between 4 and 5 years, so if what we’re really trying to do,
until we bring these lengths of stays down, if we want to achieve
a one judge/one child, then it leads me to support more in the
range of 5 years rather than 3 years.

On the other hand, I think 3 years would be a big improvement
over the 6-months to the 1-year rotation that we have now.

I also know from my own experience as an external monitor of
the child welfare system for going on 7 years, that I still find out
new things about how the system operates every day. Child welfare
policy and practice is extraordinarily complex, and the more judges
have the time both to learn and experience it, the better.

The last thing is that I definitely think that you can recruit
qualified judges who want to do this job and who want to do it for
a minimum of 5 years if you set 5 years as a term.

Mrs. MORELLA. My time has expired. I'm going to recognize Mr.
Davis. But I do want you to be thinking about a question I would
like to have you answer in the future, and that is: should there be
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something that we do to incentivize judges for wanting to get on
that court besides the fact that they know it is important because
they are dealing with our youth who will become our leaders, but
what we might offer in that regard?

So, Mr. Davis, I am pleased to recognize you, sir, for questions.

Mr. Davis. I think one of the points we've left open—I just will
give you my opinion on 3 years or more. It is 6 in Virginia, and
let me just tell you, after 6 years everybody either wants to get re-
appointed or they want a promotion to the bench. You don’t have
anybody who says, “I'm burned out. I want to go back. I want to
do something else.” No one moves from the juvenile domestic rela-
tions Family Court back over to General District Court. It doesn’t
happen. And you get a dedicated cadre of folks who carve out a ca-
reer niche, and I just don’t think you have to face this with the
kind of community we see out of the court system. It’s just a no-
brainer from the perspective that I've had, and I practiced out
there for a number of years before I came to Congress.

But one of the points that we’'ve left open for discussion is the
total number of judges and magistrate judges that would be nec-
essary. We've talked about resources. You can have a dedicated
cadre, but if your docket is overwhelmed, even if they are dedi-
cated, you're back to where you were.

Do we have any figures in mind at this point? What analyses
have been done on this to know what resources we would need in
terms of judges and magistrate judges?

Judge KING. We have—sidestepping for a moment the issue of
the existing case load under review, we have analyzed the capac-
ities of judges to address cases, and our conclusion is that we
would need 15 judges and 9 magistrate judges to staff the Family
Court as it is currently—as the current draft appears.

Now, that sidesteps the issue, if you suddenly, in one block,
brought all cases under review into the Family Court, then there
would be a different—that would be a different situation.

We are arguing for and hoping that we can come out of this with
some sort of phased process for bringing cases that are now among
the 59 judges in closing some of them and bringing some of them
in a gradual fashion. That way we could——

Mr. DAvis. Could I ask this—could we get in the record any anal-
yses that were done to come up with these numbers so that we’'d
have a better feel for it?

Judge KING. I'm sorry?

Mr. DAvIS. Any analysis you've done to say that we need 59?

Judge KING. Yes, I will be happy to do that.

Mr. DAvis. I just think that ought to be part of the record——

Judge KING. I will be happy to supplement the record.

Mr. DAvVIS [continuing]. Judge, on what that’s based so we can
take a look at that.

Judge KING. That would be fine.

[The information referred to may be found on p. 152.]

Mr. DAvIS. Let me just—dJudge, let me ask you, can you explain
to me how the current mediation program in the Family Division
operates?

Judge KING. We refer cases on a largely voluntary basis. That’s
going to change. I think one of the parts of our plan is that medi-
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ation should be used in every case, assuming that you’ve made ade-
quate safeguards for the safety of the participants in mediation and
you’re watching for issues of——

Mr. DAvIS. So you're going to change it. Let me ask you—let me
start over here, Scott. How are mediation programs in other juris-
dictions organized?

Judge McCOwN. Well, in Texas we have mediation organized in
many different ways. We took money from the court improvement
project and the Children’s Justice Act to fund a lot of mediation ex-
periments, and I do support the use of mediation in this area.

Some counties are mediating right at the outset to develop family
plans that they feel they get a great deal of buy into, and if the
plan doesn’t work that they are more likely to secure a voluntary
termination. Other counties—in my county, for example, we use
mediation primarily toward the middle of a case to dispose of it on
the merits.

So there’s really a wide variety of federally funded research right
now, but I think mediation can be a big part of both a better reso-
lution and a speedier resolution.

Mr. Davis. All right. Let me ask—I've got two other quick ques-
tions. Judge, I understand that the current head of the Family Di-
vision, Judge Walton, is leaving the bench. How long did he serve
in the Family Division?

Judge KING. He has been—over the years, he spent—I'd have to
get the exact number, but it has been many years. It has been mul-
tiple years.

Mr. DAvis. And what is the process you are doing to select his
replacement?

Judge KING. I have already contacted someone to take his place,
and——

Mr. Davis. Can you tell us what process you went through?

Judge KING. The same process that I went for with Judge
Walton

Mr. DavIs. Yes, but I'm not familiar with that.

Judge KING [continuing]. And that was to look among my more-
experienced judges who enjoyed the respect and standing among
their colleagues who I felt would be the best leader to take the
Family Division through what I knew at the outset, before we
even—before I even met Mr. DeLay or any of the Members here,
would be a period of transition.

Mr. DAvIS. So experience and leadership are two of the qualifica-
tions you are——

Judge KING. Yes.

Mr. DAVIS [continuing]. Looking at in this

Judge KING. Experience in family affairs, connection to the
issues, and ability to lead colleagues.

Mr. DAvis. OK. Could I ask just one more question? Ms. Golden,
I wanted to ask a question. We want to ensure that the judges
have access to the necessary files, because without that you’re just
not going to get good decisions, and we've seen that with Brianna
and some other cases, so we want to make sure that judges have
access to all necessary files, data bases, other relevant information
in order that they can make informed decisions about the well-
being of the child.
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What are city agencies and organizations such as the public
schools doing to implement a computer system that can be inte-
grated with the court system?

Ms. GOLDEN. Well, perhaps I could start with the Child and
Family Services Agency and then——

Mr. DAvIS. Sure.

Ms. GOLDEN [continuing]. Talk a little bit about other city agen-
cies.

One of the key things that makes this the right time to enact
this legislation is that it is a moment of reform in the District, as
well, and so several key things have happened which make it pos-
sible for us to provide information and support high-quality deci-
sions. We've had legislation that unifies the Child Welfare Agency,
so we are at last going to be able to provide information about
abuse and neglect in a unified way. We have had a major commit-
ment of resources, which will enable us to have enough social work-
ers and enough attorneys, which is a key part of transmitting infor-
mation. That’s often where information doesn’t happen. And we are
also focusing both on our own automated information system and
on closer ties to other agencies. Now that we are back as part of
the District, we have the opportunity to have those conversations
with our fellow agencies.

So there are—all the pieces are in place to make that much more
possible and much more—much stronger than it was before, and I
think the opportunity to work on that with a dedicated team of
judges who also have the supports to work on it on their end will
give us the greatest possibility of a positive outcome.

Mr. Davis. Madam Chair, my time is up and I know we have
some votes on, so I will yield back.

Mrs. MORELLA. I'd like to give Mr. DeLay an opportunity for just
a few minutes to ask a question.

Mr. DELAY. Thank you, Madam Chair. Obviously, we’re getting
pressed for time and I don’t want to dwell on a lot of these issues.
Let me just comment, Judge King, that I appreciate the job you are
trying to do and how hard it is to do and how hard it is to change
the status quo, but I've got to tell you, reading your proposed court
rule, which is not even in law, it is very lacking in more areas than
just the length of service and the multiple calendars and that kind
of thing. Even your answers here today indicate that you’re more
interested in the comfort and the careers of your existing judges
than in the interest of these kids.

The culture—and I think someone said that the culture of D.C.
is different than anywhere else in the United States. I can’t dis-
agree more. The children in D.C.—if you are an 8-year-old girl
being pimped by your family members, is no different than the 8-
year-old girl in Houston, TX, being pimped by their family mem-
bers. The child that gets red socks—do you know what red socks
are? That’s where you take a baby and drop them in boiling water
and it creates red around their feet—no different in Washington,
DC, than they are in Seattle, WA. The kids that are being abused,
the kid that just this morning on Pennsylvania Avenue that was
being severely beaten by their mother in the back seat of a car is
the same kind of kid that is being severely beaten in Sugarland,
TX. So the kid and the abuse and the neglect is the same. It
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doesn’t matter where it happens. It matters how you treat that kid.
That is what is so vitally important in their cases.

And T've got to tell you, Madam Chair, when we are looking for
incentives, it is an incentive when you go to a person and say, “You
want to be a judge? Then you are going to serve 5 years of your
career being a family law judge.” And that is an incentive to be-
come that judge, because you know you are going to spend 5 years
of your career, plus options, maybe the whole 15 if you want to
serve there.

And what your stuff—Mr. King, I'll give you a chance to re-
spond—is all about is keeping the status quo with a few tweaks.
The status quo has failed the children of this District, and the
tweaks are going to fail them again.

I just have got to say—I mean, you mentioned due process in this
whole calendars thing. Due process is not the issue in implement-
ing one judge/one child. The whole concept of one judge/one child
is undermined by your insistence on maintaining separate cal-
endars.

What we are trying to do—and it is systematic. What we are try-
ing to do is to create a system that understands human weak-
nesses, human desires, and the way humans act when faced with
a certain situation, and what you have proposed ain’t going to get
it.

And, ma’am, with that—I'll be glad to let you respond, Judge
King, but I don’t need the hold this panel.

Mrs. MORELLA. Mr. DeLay, can you come back after the vote?

Mr. DELAY. I'll come back for the other panel.

Mrs. MORELLA. And I know that the ranking member has ques-
tions, and I do, too, so if you would be patient and let us recess
again for 15 minutes and come back with the same second panel,
thank you.

[Recess.]

Mrs. MORELLA. I'm going to reconvene the Subcommittee on the
District of Columbia.

Thank you all for your patience. Now you understand what is a
somewhat typical day for us. Very often there are even more votes
that are called, but we did have two.

I look forward to the day when Congresswoman Eleanor Holmes
Norton accompanies me over to the floor of the House to vote.
[Laughter and applause.]

I think the majority whip is planning to come back. He wanted
to also ask some further questions, and I know that our ranking
member has questions she wants to ask, too.

I might want to ask Judge King about this idea of one judge/one
family. How do you handle a situation where a judge goes to a dif-
ferent court but he has a case—a family which he is serving? I
know it is kind of in the legislation sort of up to your discretion
to make that determination. How will you possibly make such a de-
termination? And would a 3-year term impair that?

Judge KING. The way—I was just discussing that briefly with
Congresswoman Norton. The case is characterized by what brings
it to the court, so if it is a divorce case it comes in as a divorce
case. If other issues emerge as the case develops, it turns out there
are other issues, then that raises the issue of another issue needing
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to be decided, and there are other calendars to address those
issues.

What we would do in that case is to coordinate between the
judges with responsibilities for, say, a divorce case and a neglect
case, and the judges would work out between them which one will
be responsible for the life of the case.

Typically, when an abuse and neglect case comes in, that is
where the case remains, and all of the other matters that might
arise come onto that calendar by discussion with the judges.

If I might have just a brief moment, have the committee’s indul-
gence, I don’t want to leave the record long burdened with the
statements that were made just before the recess. In particular, I
have to respectfully object to the characterization of our judges as
not putting children first and more worried about their own com-
fort than about the safety and health of children. That is just
wrong. It is incorrect and wrong. There is no more-dedicated group
of judges who work tirelessly to try to get these cases right, to try
to get them to resolution. They work extra hours. They agonize
over these decisions. They take training. I have probably three re-
quests a week for training seminars that these judges do not have
to take, some of them not even in the Family Division who seek
out opportunities to get better at their jobs, to learn more about
what they can do to help the children and families in the District
of Columbia.

The second thing I don’t want to leave unremarked is the com-
ment that there’s no due process issue in family cases. When we
become judges and are invested—sworn in, that is, our oath con-
tains the phrase “to administer justice without regard to persons
agreeably to the Constitution and laws of the United States,” and
those bodies of law contain rigorous due process requirements
which do apply in family cases, as has been said in the Supreme
Court of the United States, as has been said in the Court of Ap-
peals in the District of Columbia.

So while, of course, we want to work vigorously for the best in-
terest of the children, we are judges and we are bound by the law.
We can’t just do what seems right. We have to follow the law.

That’s all I'd like to say.

Mrs. MORELLA. Thank you, Judge King.

I wondered if the others on the panel would like to comment on
what some of the challenges might be in having one judge for one
family with the 3-year term.

[No response.]

Mrs. MORELLA. What I could do is lean to—Judge McCown, yes?

Judge McCowN. If T could comment, I guess the need I see for
change in the District relates to dividing abuse and neglect cases
among four different calendars, and I guess it is going to require
some further legal work today, but in jurisdictions across the coun-
try termination cases are heard by the same judge who hears ev-
erything else, and I'm not aware—and it may be that the law in
the District is unique in this regard, but I'm not aware of any Fed-
eral or circuit or any U.S. Supreme Court opinion that says a ter-
mination case can’t be heard by the same judge who has heard the
abuse and neglect case up to that point or would then hear the
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adoption and guardianship. I don’t see that there is a due process
issue there.

When you divide it into four different calendars, you're taking
your most difficult cases and moving them through four different
judges instead of one judge, and I just wanted to kind of sketch for
you in a vivid way what my docket is really like. I mean, from the
moment the case is filed it is my responsibility and my statistic.
The children come to all of the hearings. They come with their fos-
ter placement or their RTC placement, and it is my responsibility
to get that child to the point where the court literally closes the
case, and that is a resource-intensive issue. And one of the things
that Judge King and I were visiting with is the importance—I
know this is an authorizing committee and not an appropriating
committee, but it is very important that the resources come with
any authorizations that you make, because it is going to take re-
sources.

But the other point that I would make is that it actually turns
out to be more efficient. You can move the children to permanency
in a much short timeframe. And so when we say we can’t do this
for resource reasons, what we really mean is we can’t do this right,
and so we are going to be forced to do it wrong.

I really think it is important that the resource issue be tackled,
but that the docket be set up in a way that does it right.

Mrs. MORELLA. I would love to have you, Judge King, respond to
that—the whole docket question.

Judge KING. The way it works, or the way we imagine it work-
ing, as we haven’t set this in place yet—as it now works, we move
cases between judges only when it is necessary for due process rea-
sons, and I agree with the general characterization that often a
judge can hear everything involved in a case, but there are cases
where you cannot. There are cases where the efforts at reunifica-
tion, which our statute requires us to pay some attention to, have
involved the kind of involvement and the kind of information that
would be inadmissible in a trial, to a point where a judge cannot
give the appearance of being fair in deciding a termination ques-
tion, for example. And if the parents leave a termination hearing
feeling that they have not been treated fairly, that they have been
before a judge who had a decision made up before the hearing ever
began, that is going to have long-term consequences both for the
child and for the family, no matter what resolution is made.

Our projection and plan is to have matters that come before—
and particularly we are focusing on abuse and neglect cases—to
have those cases come before one of the members of the neglect and
abuse calendars, one of the teams. That’s where the case will stay,
from the day it comes in until the day it is closed in a permanency
resolution.

The exception to that would only be where there is a due process
requirement that a hearing would be required by another judge,
and then it would still return to the judge, so it would only be sent
out for purposes of addressing a motion or a hearing, not for all
purposes. It isn’t successive judges; it is simply that there will be
occasions when a matter has to go to another judge because the
judge before whom the neglect and abuse matter is pending has
been so intimately involved in efforts to either reunify or to nego-
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tiate with a potential care-giver or family member that a termi-
nation hearing would appear to be unfair.

Mrs. MORELLA. Thank you for your comments.

I am going to defer to the ranking member. I just am curious
about the fact that you say it happens rarely and would only be
in the cases of due process, and you’ve found that to be the case
already?

Judge KING. It’s certainly not in every case, but it does happen.
It does happen, yes. There’s a huge amount of—let me make clear
there’s a——

Ms. NORTON. I think actually I am picking up on Mrs. Morella’s
question, because I think, with all due deference to the judges here,
I am trying to make sure we are not angels dancing on the head
of a pin, because Judge McCown would also agree, I'm sure, if due
process questions are raised—you know, I think it may be unfortu-
nate the way in which this issue has come up, and I need to know,
and I think Mrs. Morella, in pressing this, is correct, although,
frankly, I'm going to move on from this issue.

In the normal case—and this is where I want you both to jump
in and correct me and stop me—in the normal case, a case would
remain, involving an abused or neglected child, would remain with
one judge. There are exceptions. It may be difficult—and here’s
where I'd like—because it was Judge McCown whose testimony led
one to believe that there would never be a time when counsel
might raise the notion that a judge had been so involved with the
abuse and neglect questions that other issues that may come up—
divorce, another child in trouble, or the rest—would be prejudiced
by comments a judge had already made. I'm not talking about
thoughts in his head now. Judges are human beings and they sit
on the bench and they say, “This is the worst thing I have ever
seen. This is the worst case I have ever seen. This is a terrible
shame.” They react that way, and nobody says that is prejudicial.

But in comes a circumstance where—involving family law where
counsel raises an issue, are you saying to me, Judge McCown, that
there could be no instance in which a conflict of interest, in lay
terms—in the law we call it a due process question, that the judge
has either said or been so involved with the case that he should
not sit on an allied case involving the same family, that never rises
in Travis County? That judge should remain on this case no matter
what counsel says about possible prejudice?

Judge McCowN. No, ma’am, and if I could break it down into
three parts and kind of move toward the bottom line on your an-
swer, the way I understand what the District is proposing or the
Superior Court is proposing includes an adoption calendar and a
guardianship calendar, as well as an abuse and neglect calendar
and a termination of parental rights calendar.

Ms. NORTON. Just a moment. It also includes divorce calendar?
{)&re those the only things that are included where a case—yes,

ut

Judge KING. We have a number of other calendars. I think the
judge is addressing the abuse and neglect cases.

Ms. NoRrTON. OK.

Judge McCowN. Right.

Ms. NORTON. All right.
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Judge KING. And we have a number of cases where that’s not an
issue.

Ms. NORTON. All right.

Judge KING. Not for calendars.

Judge McCoOWN. And so I would have no criticism of a judge who
said, “I want to be very fair, and if 'm handling an abuse and ne-
glect case, if I don’t think I should hear the termination I want to
refer that to another judge.” My point though would be that once
the termination happens or doesn’t happen, as I understand what
the Superior Court is doing and what it proposes to do, the adop-
tion calendar is separate. So if parental rights are terminated it
doesn’t come back to the same judge, it goes to an adoption judge.
That guardianship calendar is separate. If it is going to go into a
permanent guardianship, it doesn’t come back to the same judge.
So that would be the first point.

Ms. NORTON. Well, just a moment, because I'm trying to get this
straight. Is that the case, Judge King?

Judge KiNG. That’s not correct, actually. They would go out to
the other calendar for purposes of that hearing and then go back
to the judge who is presiding over the neglect and abuse case, so
they don’t go wandering around the courthouse when they need to
go out to this calendar.

Now, it turns out that with 1,500 new cases coming through
every year there are enough cases to warrant having a separate
calendar for these times when a case does have to go to a neglect—
for a neglect—for a termination trial or a permanent custody trial,
but then they go back to the presiding judge.

And for the adoption calendar, of course, that’s a calendar where
there are any number of cases that don’t have any abuse or neglect
issues in them at all, so you need a separate adoption calendar.

Judge McCowN. Well, you may need other judges handling pri-
vate adoptions that don’t come into the context of abuse or neglect,
but on a unified calendar the same judge would decide all adoption
issues as the abuse and neglect, the same judge would decide all
guardianship issues as the abuse and neglect. It would be one
judge.

What I'm saying to you about due process—and there’s a dif-
ference between the minimum that the law requires and what we
might want to do. I do not think that there is any Federal due
process law that says a judge who is presiding over the preliminary
pre-trial abuse and neglect case can also not hear the termination.
That would be no different than, say, a judge who has a big anti-
trust case who hears all of the pretrial and also tries the antitrust
case and makes the antitrust order.

Ms. NORTON. Would you agree with that? Do you agree with
that, Judge King?

Judge KING. No. Children are different from antitrust issues. The
problem with that is that the—when a child comes onto a calendar,
comes before a judge, there is first an effort to try to work with the
family. We're required by law to look at that and to consider it be-
fore moving to other dispositions, so you don’t just bring a child in
and say, “Boom, you’re on a trial calendar and we’re going to termi-
nate parental rights and move on.” You have to work with the ex-
isting family.
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There’s no normal child in these circumstances, but a rather typ-
ical pattern is crack Mom is off getting her drugs and the child is
f(ziurid on the streets at 3 a.m. unattended by—unsupervised by an
adult.

That child comes before a judge. That judge then tries to work—
find out how serious the drug problem is. Is there any chance of
reaching a successful resolution, of coming to some sort of reunifi-
cation, or is there a good family member. That’s all negotiation. It
is reacting to people. It is meeting people. It is working with social
workers and lawyers to try to work out the best solution.

Where that can’t occur, where after those efforts have been un-
successful, then the case has to go for trial, and sometimes it can
be tried by the judge, if there has been no extensive hearsay or
other inadmissible evidence or improper considerations brought
into those negotiations and discussions.

But a lot of times they can’t. You just have to send it out for trial
and then bring it back after the issue has been decided and de-
cide—then the child is then again before the judge who retains a
beginning-to-end responsibility for what happens to the child.

Judge McCowN. Congresswoman, Judge King and I can brief
this question, but what I was saying that he said he disagreed
with, but I don’t think actually that he would, or maybe I've mis-
understood him. There is no—as far as I know, there is no Federal
law that says it is a due process violation for the same judge to
preside over the beginning and middle as the end of the case.

But the second point I was going to make is if, as a matter of
fairness, you thought that it was fairer and you wanted to go be-
yond minimum due process standards and have a judge preside
over the termination, that’s a policy decision that could be made,
but even there we’re talking about two calendars and about the
case if there’s—whether there’s termination or not, returning to the
original judge, who then continues to shepherd that child toward
adoption if parental rights have been terminated or toward perma-
nent guardianship with a relative if you can find one, and I don’t
think that is what is happening in the District.

Ms. NORTON. This is very tough. You're right. We have to look
even more closely at it from both sides.

I tell you one concern I have with the same judge, and I just
don’t have the evidence of how it works, but we all know that an
overriding concern is to get children adopted through the Adoption
and Safe Families Act. I do not know about the District of Colum-
bia, because I know so little. This is a matter, as you might imag-
ine, that shouldn’t even be in a Federal body like this. But I do
know that when people work with a mother for a long time who
is struggling to gain back her child and keeps lapsing, very often
there is a tendency to give that person one more chance.

You know where my prejudice lies? Terminate it. My prejudice
at this point—and here this comes over many years of seeing what
happens to children, very young mothers. It’s very difficult to think
that this woman is not going to get her life together. My concern
is the opposite of the due process concern, frankly. My concern is
that the judge who becomes involved with that family, has had
family members come and say, “Look, this is the only member of
our family. We are working with this girl. And this girl becomes
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a woman and she doesn’t get off and nobody wants to take that
child.” My concern is that somebody who has not become involved
with that family hear this thing, look at how long this child has
been there, sees that this child is now 7, how long are you going
to wait? Or see that this child is now 4 or, you know—and I'm get-
ting to the point, based on the scientific evidence, where much be-
yond 2 or 3 we are just tossing that child away, waiting for some-
body in some court in some system to work through in good faith.

So, if anything, I suppose this might be called the “conservative”
side of the picture, but I now believe that the best interest of the
child is early termination, not working with the mother until you
somehow get her to do what it’s too bad it turns out she can’t do.
She’s got her life. This is a life that is just staring.

Judge McCowN. And, Congresswoman, that is the best argument
for the one judge/one family case, because, as a judge with long
tenure and deep experience, I can make an informed decision about
whether this is a case where we need to give another chance or this
is a case where we need to terminate.

One of the problems with separate calendars is that the termi-
nation judge may lack the experience of understanding what our
chances are for adoption, what our chances are for guardianship or
may lack the experience of understanding that this is a family that
just can’t do it.

You can’t atomize these decisions about the family. You have to
have a judge with broad experience on every one of these calendars
who can make a hard call in this case about this family.

Ms. NORTON. I can understand that, and I can understand the
argument both sides, and you are absolutely right. This comes
down—this is why we give judges discretion, because this comes
down—these are judgment calls. That’s what judicial discretion is
all about.

Let me ask you, just to get on the record, what is the yearly in-
take in Travis County of Family Court cases and then neglect and
abuse cases?

Judge McCowN. We have about 500 cases with about 1,000 chil-
dren right now, and we would

Ms. NORTON. 500 of what kind of cases?

Judge McCowN. I'm talking about child abuse cases.

Ms. NORTON. Yes.

Judge McCOWN. About 500 child abuse cases, with about 1,000
children, a little over on both numbers, and we would be taking in
approximately 20 new cases a month.

Ms. NORTON. I asked because I do want us to at least keep in
context what we are faced with here.

The Family Court here gets 12,000 new cases per year. The Fam-
ily Court here gets 1,500 neglect and abuse cases per year. This is
really the predicate for my next question. I mean, I think they
would die for your case load. But my next question is why judges
here have, in fact, taken the cases, Judge King, and given them to
59 judges. Was that a matter of case load? Were you trying to
maintain a relationship of the child to the judge? How many of
these cases—what proportion of these cases have stayed within the
Family Division as opposed to being shipped to all of the judges in
the division? Give us some sense of how the court operates.
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Judge KING. Until the late 1980’s, 1988 or 1989, all our cases did
stay in the Family Division. They would come on and appear before
one judge in the Family Division, the matter would be tried and
decided, and then that judge retained the case for the life of the
case.

In about 1988 the case—the new number of cases—and there’s
a larger number of children involved, but the case load was run-
ning around 250 coming in every year. In the late 1980’s that start-
ed to shoot up, I believe in connection with the crack epidemic, and
it went from 200 to 300 to 350, and at about 350 we were simply
unable to keep all of those cases in the Family Division as a matter
of judicial resources. We just couldn’t do it, and so—for two rea-
sons. One is just the hours in a day. You can fit—if all judges take
the cases, that’s a few hours every week that they can devote exclu-
sively to family members and they can absorb that load, while a
small number of judges in the Family Division would end up doing
nothing but neglect reviews, which simply wasn’t feasible because
we had responsibility for incoming trials and all the other business
of the Family Division that was before us.

So for the calendar reasons we did that. More importantly, we
had a neglect review calendar which had all of the neglect cases
coming up every month for—or every periodic, every review period,
which would be anywhere from 3 or 4 months in a given case to
every 6 months. That calendar became so crowded that a review
consisted of, on a good day, 5 or 10 minutes of a judge’s time. There
would be maybe 30 cases in a day, and by the time you got all the
parties before the court and reviewed the report it was too short
a time to do anything meaningful.

So the real fundamental reason for sending them out to judges
who were no longer in the Family Division was that it gave the
judge an opportunity to spend some serious time with the case, to
become acquainted with it, to take time at these reviews, which
now take anywhere from an hour to an hour-and-a-half of judge
time to schedule and review the report and conclude. So that was
the reason for getting there.

Obviously, if we had the resources we could move them back into
the family division, where we thought they belonged at the begin-
ning.

Mrs. MORELLA. Thank you. We are going to be submitting ques-
tions to you that we would like to have for the record and to help
us with our deliberations, because we could go on all afternoon
with asking further questions.

But, before I recognize the majority whip, I just wanted to ask
you, Ms. Meltzer, because you are with the Center for the Study
of Social Policy, about this concept we’ve talked about, the six dif-
ferent calendars, the one judge/one family, if you would like to
make some comments, the due process.

Ms. MELTZER. Yes, I am glad to respond. I think it is important
to broaden the discussion beyond what they do in Texas as com-
pared to what we think we do in the District of Columbia. Experi-
ence across the country in effective courts shows that, in fact, keep-
ing as much as you can within one judge and within one court
makes a difference. It makes a difference in the ability to move and
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process these cases quickly, while you are at the same time re-
specting the due process rights of families.

I think those cases where you may need to remove the judge who
has been involved in the case at the beginning in order to make
a fair determination at the end, are the exceptions rather than the
rule, and experience across the country shows that.

Certainly, if there is a prejudiced judge, the lawyer is going to
ask to change jurisdiction and you would remove the judge in that
case. There are many courts that are bigger than the District that
assign cases, for example, coming in to judges alphabetically. For
example, one judge takes all the A’s and B’s this month and then
carries those cases. Other courts assign cases geographically so
that all the cases, for example, coming in from ward eight would
go to three or four judges. This has some advantages, particularly
as you are trying to promote the court’s understanding of the com-
munity-based resources available to the court.

Although I am not a lawyer, I am not persuaded that the poten-
tial problems of conflict of interest or due process make a dif-
ference, based on what I've seen from around the country.

On the question you raised, Congressman Norton, about whether
a judge who has been involved with the family for too long, has be-
come “soft” on the family, I think it cuts both ways. I think we see
that in judges here. I see that with some of the judges believe they
have been the only continuity for this child for many years as the
system has turned workers over and over and over and over again.
Those judges are sometimes reluctant to cut the strings because
they’ve become too involved.

On the other hand, when you have—we see it in workers. When
you have a constant turnover of social workers, sometimes the new
person getting the case, they think, “Well, you know, we haven’t
been able to make a decision here because we haven’t given them
a chance, so I'm going to start again. I'm going to start the clock
running again.” And so sometimes the turnover, in itself, produces
poor decisionmaking.

The key, as I see it, is to have a trained judicial work force who
understands ASFA, understands the timelines, understands the na-
ture of the practice, and can develop relationships with a stable
work force of social workers—and we’ve got to work on that, too—
and who can work together to move these cases in the best interest
of children.

I think that is what everybody wants to achieve, although there
are some differences in opinion about how to get there.

Mrs. MORELLA. Ms. Golden, would you like to respond to that?

Ms. GOLDEN. Yes. I also, I guess, want to take it back to our
shared goals and the way I think you've all worked so hard on the
discussion draft to find ways to get to those goals. I share the view,
which I think several people have expressed, that the way to ac-
complish the goals in ASFA, which are goals about making good
decisions for children promptly, sharing, I think, the concern that
Congresswoman Norton articulated, that if you don’t make deci-
sions quickly you lose precious years in a child’s life. So the goal
is to be able to make good, quality decisions quickly so a child can
have a relationship with a permanent family.
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What is in the discussion draft is a commitment to the principle
of one child/one judge with the ability for the court to come back
with a specific plan. What’s in the discussion draft is the commit-
ment to that core group of judges who will be supported and
trained and experienced and able to handle the cases. That will
make a huge difference for us at the agency level, because it will
mean we will be working with this highly trained cadre of judges
who are supported, themselves, not seeking to have our work force
with its limitations stretched in quite the same way across all
judges, so that means we will be doing higher-quality work, too,
and we’ll be able to work to ensure that those children have the
best decisions possible and the best outcomes. And I, too, think
that’s what the national experience suggests and that we all really
are very close, I think, on the principles and the key points that
you’ve laid out in your discussion draft.

Mrs. MORELLA. Thank you.

Mr. DeLay.

Mr. DELAY. Thank you, Madam Chair.

I might, just for the panel and for the chairwoman and Ms. Nor-
ton, the key to all of this is a system, and that’s what we’re arguing
about here—a system, as I mentioned earlier, and the system that
answers a lot of your problems is if you have a strong CASA, a
strong CASA unit here that brings in the community that in two
ways—one, the CASAs are in the courtroom with the best interest
of the child, so the judge may get soft on the family but the CASA
doesn’t get soft on the family because the CASA is interested in the
child, and the community and the CASAs hold the judges account-
able, which is what people are not talking about here, particularly,
Judge King, in your draft. It is not—there’s no way you can hold
judges accountable.

So I want to ask you, Judge King, how does the Superior Court
currently use CASA volunteers and how do CASAs factor into the
reform plan, because I read your plan and I see no mention of
CASAs or child advocates or anything.

Judge KING. We actually have talked about that on a number of
occasions in the course of our staff discussions. We are very sup-
portive of CASA. They have performed an invaluable service in our
court. They have a strong program. Their leader, Ms. Rad, is
present today in the hearing room. They have sought funding from
us. We've given them almost 90 percent of their request tradition-
ally, and we are very supportive. We'd like to see that role ex-
panded.

I agree with you entirely that one of the things that we need is
accountability. The draft I notice has a specification that there will
be a report using—we would prefer a generic standard, because
standards may change, but some nationally accepted best practices
gauge and will hold us accountable. We want to be sure. We wel-
come that. That should be a part of any reform plan, and we think
CASA should be strengthened and encouraged and enhanced. We
would welcome that.

Mr. DELAY. Does that mean that you, as the chief administrative
judge, would encourage any of your judges or all of your judges to,
especially on the tougher cases, to make sure they have a CASA
on that case?
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Judge KING. Absolutely.

Mr. DELAY. Because I don’t believe that’s the case right now.
What I understand is CASA only handles about 350 cases at this
point.

Judge KING. It’s a small percentage because their office here has
been small and they have been—I know that they, like the rest of
us, are struggling for resources. But we have informally encouraged
judges to use them historically as a part of our plan. That will be
increased, and, to the extent that they can be expanded to cover
a greater portion of our caseload, we would welcome that. It would
be a very helpful addition to our

Mr. DELAY. That’s good. The court’s written comments indicate
an unwillingness to end the practice of allowing judges to take fam-
ily cases out of the Family Division. Can you tell me how many
cases exist outside the Family Division right now?

Judge KING. The current—and I think maybe you had not come
into the room as I gave a little bit of history as to how we—no, I
think you were—the history as to how we got there. Looking for-
ward, our plan contemplates that all of the cases do stay in the
Family Division, only with very narrow exceptions. One obvious
one is if the case is so near permanency placement that to transfer
it to another judge who then has a learning curve and has to get
set up again only to terminate the case months later——

Mr. DELAY. I hate to interrupt you, but I'm asking what now.
How many——

Judge KING. Right now it is the existing cases we have been talk-
ing about, approximately 4,500.

Mr. DELAY. OK, 4,500. And what is the range and average
length of stay in foster care for the children who are subject to
those 4,500 cases? Do you know?

Judge KING. Let me—if I may, let me supplement the record
with a response to that question.

Mr. DELAY. OK.

Judge KING. I would be happy to give it to you.

[The information referred to may be found on p. 152.]

Judge KING. I know that it does range from very new to cases
that have been in a number of years.

Mr. DELAY. OK. Then you may have to submit this too, but do
you know why these cases have not come to resolution and perma-
nent placement for those children?

Judge KING. Many of them are cases that have eluded perma-
nency placement, and I mentioned a couple of types of cases. I'm
going to see if I can just—here a teen who sets fire to every foster
home she has been placed in. Just it has eluded us. We haven’t
found the right formula. A teen who keeps absconding from place-
ments each time she is placed in a placement, but she will call a
judge and the judge is able to sort of talk her back into care and
back onto her medication. A child of 15 who was hospitalized after
5 years of sexual abuse in her adoptive home. She endured this
without reporting it in order to protect her younger sister, who was
not being abused. Many of them are cases that are just very,
very—have proven very, very difficult.

Another—if there’s any single group of cases that has proven dif-
ficult for us, it’s older teens. When people come into the system for
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the first time. Now, that’s not to say that we can’t improve our
record with early referrals. When a child comes in at 18 months
or 3 years or in the very young period, I think there is some im-
provement, and I hope that we can enjoy that, or expect to find
that for these children when we—as we move into our new organi-
zation. But there will be some cases where a child comes into the
court at 11 or 12 and adoption becomes less likely—not impossible,
but less likely. So those are the types of cases.

Mr. DELAY. Yes. And it’s pretty tough.

Madam Chair, I just have one question of the judge, but I might
mention there is an answer and we are building it in my home
county and it is a community for those kids to have a permanent
home, not moved from foster care to foster care. And when we get
that built we’re going to come build it here in D.C.

Judge KING. Then we’d like to see it and look at it.

Mr. DELAY. It will be here.

Judge McCown, do you think that cases should stay with the
judge who is most familiar with them when the judge leaves the
Family Division, or should those cases stay in the Family Division
and those that are already outside the Family Division be returned
to the Family Division?

Judge McCowN. That’s a really important question, because at
first blush it seems to be contradictory to say that cases that are
outside the Family Division should be returned and at the same
time be saying you ought to have one judge/one child, but I'm say-
ing both of those things, so how do I reconcile the two?

The answer is that you have to look at this in terms of judge
hours, and it makes no sense logically to say we don’t have enough
judges in the Family Division, so those cases have to go and leave
the Family Division and be disbursed among other judges, because
if those other judges are doing those cases right and are giving
them the amount of time they should take, then you could collect
up how much time that is and move it into the Family Division.
However many judges it takes in the Family Division to do the
cases right—and, again, that comes back to the appropriating com-
mittee is going to have to work with the authorizing committee.

But the reason you want all those cases in the Family Division
is for two reasons. First, look at this from the point of view of Dr.
Golden’s outfit. They have 1,200 hearings a month that are spread
right now over 59 active judges and about 20 senior judges. That
means that a group of social workers that is already spread too
thin with not enough time is being asked to answer to 80 different
judges in different places with different agendas, and when you are
working places in you don’t get the consistent, on-time calendaring.

If you move them all back into the Family Division, where they
are handled in one place by one set of judges with an on-time cal-
endar, it would make a tremendous difference to Child and Family
Services.

Second, look at it from the judge’s point of view. Once I leave the
Family Division, I cannot stay focused on what is the current re-
sources in the community, and I am no longer focusing on what my
numbers are in terms of moving these children to permanency. I've
now been moved. I've got to learn a new area of law. I've got to
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focus. I’'ve got responsibilities. I have a whole different set of prior-
ities.

Contrast that with the judge in the Family Division, which the
judge in the Family Division is current on who is doing what in the
community and what the resources are and focused on the numbers
of getting children to permanency in a set amount of time and
being accountable for it.

Now, it may be—and I just want to say I am actually dubious
that the judges who are taking their cases are really all that famil-
iar with the cases and the kids and are giving it all that time. That
may be true, but, frankly, I know a lot of judges, and if it is true
here the rest of the country needs to come here, because it would
not be true anywhere else in the country.

The calendaring system you already have means that when the
judge leaves with that case he hasn’t had it from the beginning,
anyway. There hadn’t been one judge/one child now, and so you
just have some judge who has the case last, who rotates off with
it into another division and can’t stay current on it. I think those
cases need to come back. They need to be carefully reviewed and
there needs to be a real permanency push. I don’t doubt that they
are the most damaged of the kids and that it is going to be very
difficult to seek permanency.

I also want to say I don’t doubt that there are some judges and
some kids who really know each other, and you might want to have
an exception rule. But if I were doing the exception rule I would
have a total overall percentage. You can have an exception rule,
but it can’t be more than 10 or 20 percent of the total case load
to sort out the cases that should stay from the cases that need to
go back and re-investigated and re-invigorated.

Mr. DELAY. Thank you, Madam Chair.

Mrs. MORELLA. Thank you, Mr. DeLay.

I'm going to ask, Judge King, ask you to provide something for
the record. The current workload, including filings by calendar and
dispositions for the judges in the Family Division, and the number
of Family Division cases that are assigned to judges in other divi-
sions of the Superior Court. I can give it to you in writing, but if
you would get that back to us, and then——

Judge KING. That’s fine. We would be happy to supply that infor-
mation.

Mrs. MORELLA. Thank you very much.

[The information referred to follows:]
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Sugerior Court of the Vistrict of Eolumbta
Washingtoy, B.¢. 20001

Bufus King 1 (202} 9791683
Ohief Judge

September 12, 2001

Hon. Constance Morella Hon. Eleanor Holmes Norton
Chair Ranking Minority Member
House D.C. Subcommittee House D.C. Subcommittee
Washington, D.C. 20515 Washington, D.C. 20515

Dear Congresswomen:

I write in response to questions posed at the Subcommittee’s June 26
hearing which required additional research and to which I promised
fengthier responses for the hearing record. A review of the preliminary
hearing record revealed the following Subcommittee questions:

Number of Judges Needed

Mr. Davis asked for “any analyses that were done to come up with
these nummbers....any analysis you've done to say that we need 597>

1 believe the number actually under discussion was 15, the number of
judges for the Family Court, since 59 is the current statutory cap on the
number of judges in the entire Superior Court. We determined that 15
Jjudges would be needed for the Family Court by taking the number of
judges currently assigned to the Family Division and adding what we
believed to be the number of judges required to address the family matters
now assigned outside the Family Division, which would in the future be
retained in the Family Court. There are currently 11 judges, 1 senior judge
and 8 hearing commissioners assigned to the Family Division. Each year
approximately 1,500 abuse and neglect cases are filed with the Court. Of
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approximately 1,500 abuse and neglect cases are filed with the Court. Of
these, approximately 1,000 are resolved by stipulation, following which
they are assigned to judges outside the Family Division for disposition and
review until permanency is achieved. Currently approximately 4,600 cases
are in review status, of which approximately 3,600 are assigned to judges
outside the Family Division and would be transferred back to the Family
Court under HR 2657. Returning all of these cases in the Family Court and
retaining all new review cases in the future would necessitate additional
judges to handle these cases and to supervise magistrate judges handling
neglect and abuse cases.

Number of Family Cases Qutside of the Family Division & Length of Stay
in Fogter Care

Mr. Delay asked for the number of family cases outside of the
Family Diviston. Iresponded that the number is approximately 4,600 (the
number changes day-to-day as some cases close and others reach review
status).

I should clarify that this is the number of abuse and neglect cases in
review that are being handled by judges outside the Family Division. There
are also a relatively small number of complex divorce cases that are retained
by the judges who presided at the trial when they move out of the Family
Division, because of the complexity of these matters and the tendency for
these cases to return to the Court with motions to modify, to enforce and for
contempt. In addition, there are approximately 253 juvenile cases that have
been retained by the sentencing judges who are currently in other divisions
of the Court. These are cases where a judge has imposed a probation term
or other disposition erder, and retains the case to supervise compliance with
that order. (There are another 813 of these cases assigned to judges
currently in the Family Division).

In both criminal and juvenile cases, the judge who oversees the
disposition or sentencing of the offender is responsible for monitoring his ot
her compliance with that judicial order. It has long the practice for one
judge to retain jurisdiction in these types of cases until they are closed,
because that judge has familiarity with the parties and the issues in case
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additional litigation arises. I did not think that Mr. DeLay was referring to
these types of cases, but if so, I apologize for the lack of clarity in my
response,

As to the 4,600 abuse and neglect cases that have been adjudicated
and are under review (of which approximately 3,600 are assigned to judges
outside of the division), Mr. DeLay asked “[W]hat is the range and average
length of stay in foster care for the children who are subject to those 4,500
cases?”

Children whose cases are being reviewed after a court determination
of abuse or neglect range in age from newbomn to 21 years old. While the
Court does not keep overall statistics on length of stay in foster care, a
sample study of the current caseload yields the following data: the average
length of stay for children 1-3 years old is less than a year; for those
between 3 and 7 years it is approximately 2.5 years; for those between 8 and
i1 it averages over 3 years; and for those over age 12 it averages over 4
years. The Center for the Study of Social Policy, the monitor appointed by
the Federal court to oversee D.C.’s Child and Family Services Agency,
recently reported that D.C. children spend an average of 3 years in the foster
care system, which is significantly above the national average of under 2
vears. [ would hope that with the pending bill and the additional resources,
combined with greater retention of social workers and smaller caseloads for
them, we could eliminate this discrepancy.

Current Workload of the Family Division

Ms. Morella, towards the end of the hearing, asked for the current
workload “including filings by calendar and dispositions for the judges in
the Family Division, and the number of Family Division cases that are
assigned to judges in other divisions of the Superior Court.”

Fami& Division calendars are designated as follows:

* Three judges and one hearing commissioner hear domestic
relations (diverce, custody and property division). In fiscal year
2000, 3,903 domestic relations cases were filed and 2,757 were.
disposed.
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« Three judges and one hearing commissioner hear juvenile
delinquency cases. Again in FY2000, 3,258 juvenile cases were
filed and 3,129 were disposed.

e Three judges and one hearing commissioner hear abuse and
neglect trials and stipulations. In 2000, 1,448 cases were filed and
1,764 were closed by permanency dispositions.

* Three hearing commissioners hear paternity and child support
cases, and each was assigned 2,694 new filings and disposed of
4,397 cases.

» One judge and two hearing commissioners hear mental health and
mental retardation (MHR) cases. There were 1,601 new MHR
filings and 1,652 dispositions in 2000,

« Finally, one judge hears adoption cases, and 510 new petitions
were filed and 507 were closed by final decrees.

Thus, the Family Division caseload varies from 374 cases per judge in
abuse and neglect, to a high of 1,080 filings per judicial officer in paternity
and child support. This variation occurs because certain types of cases
require more judicial time {abuse and neglect, for example) and others
require less (factual determinations of non-payment of court-ordered child
support take less time to make than determinations of abuse, neglect,
custody decisions, etc.)

I appreciate the opportunity to supplement the record with this additional
information. The Court is grateful for the interest and support that the
Subcommittee has shown to Court, and especially to the children in our
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abuse and neglect system. I look forward to continuing to work with both
of you to improve the outcomes for those children in the years ahead.

Sincerely,

( f%ﬁ\«@,

Rufus G. King ITI
Chief Judge
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Mrs. MORELLA. And we will be asking some other questions of
this terrific panel of great expertise.

Congresswoman Norton, did you want to make any statement?

Ms. NORTON. Thank you very much. I think you’re right, Madam
Chair, that we can get any more information we need from these
witnesses through written questions.

Mrs. MORELLA. We certainly held you a long time, but we appre-
ciate very much your commitment and the expertise that you bring
to it, and thank you for traveling such a long distance, Judge
McCown.

Judge McCowN. It’s always a pleasure.

Mrs. MORELLA. Thank you very much, Judge King. Thank you,
Councilwoman Patterson. Thank you, Dr. Golden. Thank you, Ms.
Meltzer. Thank you.

The third panel will now come before us.

Judge KING. Thank you, and thank you for the interest. I think
the children of the District of Columbia are going to benefit.

Mrs. MORELLA. Thank you. I think they will, too.

So now I am going to ask our third panel, who has waited so
long, patiently: Sister Josephine Murphy of St. Ann’s Infant and
Maternity Home; Steven Harlan, chairman of the board, the Coun-
cil for Court Excellence; Margaret McKinney of the Family Law
Section of the District of Columbia Bar; and Tommy Wells, execu-
tive director, the Consortium for Child Welfare.

Again I reiterate my appreciation and the appreciation of the
subcommittee for your patience in waiting so long, but it is such
an important issue.

I will ask you—I should have asked you before you were seated—
the policy, again, of this committee and subcommittee is to swear
in those who will be testifying, so if you will raise your right hands.

[Witnesses sworn.]

Mrs. MORELLA. Thank you. The record will reflect affirmative re-
sponse.

Sister Josephine, thank you so much for being with us. We will
proceed with you, if that’s all right, for 5 minutes testimony, and
any statements that you have given to us in the way of testimony
or exhibits will be included in the record. Thank you.

STATEMENTS OF SISTER JOSEPHINE MURPHY, ST. ANN’S IN-
FANT AND MATERNITY HOME; STEPHEN D. HARLAN, CHAIR-
MAN OF THE BOARD, COUNCIL FOR COURT EXCELLENCE;
TOMMY WELLS, EXECUTIVE DIRECTOR, CONSORTIUM FOR
CHILD WELFARE; AND MARGARET J. MCKINNEY, FAMILY
LAW SECTION, DISTRICT OF COLUMBIA BAR

Sister MURPHY. Thank you. Chairwoman Morella, Congressman
Norton, Congressmen DeLay and Davis, I certainly want to thank
you first for inviting me to testify today. My name is Sister Jose-
phine Murphy. I am the administrator of St. Ann’s Infant and Ma-
ternity Home. I'm happy to be here today because for many years
I have felt that the legal system has failed to protect the rights of
the youngest and most vulnerable members of our society, our chil-
dren. I have very strong feelings about it. Brianna was one of our
babies, but Brianna was only one. There are many who have died
in the system. There are many who have been beaten to death and
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starved to death. There are many children that are in and out of
St. Ann’s, who come back after more abuse, where the courts re-
turn them home without enough investigation and enough rehabili-
tation and without agreeing to terminate parental rights when it
is necessary, so I strongly support the establishment of a Family
Court with trained and committed judges to serve. I say “trained”
because I firmly believe that some child development training, as
it relates to children in this system, is needed.

Child care workers are required to have 40 hours of training
every year by law, even if they have worked in child care for 15
or 20 years. This training for the judges should relate, I think, to
such things as separation and loss, to understand how children at
different age levels react to and feel about it. Also, to help the
judges better understand children’s fears about “telling it like it is”
to the judge and to their lawyer. Children are afraid to do this be-
cause, as they say, “The judge will send me home, and then TI’ll just
get it a lot worse than I got it before for telling.”

We all have an appreciation for families and know they are the
backbone of society, but it is equally if not more important, when
speaking of children in the system, to look at the developmental
clock of a child. Many go on for years being pitched between home,
emergency placement, and foster care, and many times a continu-
ous repeat of this until they are halfway or three-fourths of the
way to adulthood. Many of our young moms and children at St.
Ann’s are classic examples of this.

The legal system needs to put into action the Safe Family and
Adoption Act of 1997, and this is where the commitment I spoke
of comes in. The judge needs to follow cases through and have the
courage at the right time to give children back their childhood. In
the best interest of a child, there comes a time to look at the time-
frame realistically and say, “It’s enough.” It is time to terminate
parental rights and end the child’s ordeal and satisfy the need and
right they have to permanency, protection, and love in a family set-
ting. This needs to be done before they are older and so aggressive
and disturbed that nobody wants to adopt them.

I strongly advocate the 5-year term or longer, and I do this be-
cause as I just mentioned, training. I don’t know about the rest of
you, but I have found whenever I go on a new mission it takes me
the first year or two to even know what end is up, and so I think
our children deserve better than to have someone new constantly
coming into that position.

Another issue is the need for greater coordination and commu-
nication between courts and social services, a need for more profes-
sional respect and working as a team in the best interest of the
child, whose very lives are in their hands—and I repeat that—their
very lives are in the hands of those judges and social workers.

A judge only knows what the social worker tells him and writes
in the record. If the child had been placed in and out of the home
five times, the mother had already been in 19 drug treatment pro-
grams—as one of our moms was, to no effect—the social worker
needs to communicate this and the judge needs to demand the in-
formation if she doesn’t, and then act on it.

Another thing that always bothers me is that people involved in
these cases miss court hearings, which causes cases to experience
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long delays, as do the interstate compact papers, which is another
whole problem—and one which I hope someone will deal with be-
fore long.

Family Court should act as the authority to hold accountable
those that are empowered to work toward the best interest of the
child, finding creative ways to keep siblings together and allowing
the child his or her best and most expedient opportunity for perma-
nency.

I know I'm running out of time, so I beg you for once, just once,
let’s really do something in the best interest of the child. Just for
once, forget about Democrats, Republicans, judges, social workers,
and our own best interest and consider what’s the right thing to
do and have the intestinal fortitude to do it. Please, I would ask—
and I know this happens many times with bills, etc.—no slipping
in the attachments, amendments, whatever, to get what we want
to further our own political agendas. Let those wait for another
time, another bill.

We're always telling other countries about their human rights
violations, so let’s clean up our own back yard first. People in glass
houses shouldn’t throw stones. Let’s just pass this one for the
kids—the kids we all say we love and see as the future of our coun-
try.

I thank you all for listening. God bless you.

Mrs. MORELLA. Thank you, Sister Josephine. You really say it
like it is. We thank you.

[The prepared statement of Sister Murphy follows:]
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Chairwoman Morella, ranking member Norton and other distinguished Members of the
Subcommittee on the District of Columbia, Committee on Government Reform:

Thank you for inviting me fo testify before you today as you consider the proposal for “The
Reform of the Family Division of the District of Columbia Superior Court-Improving Services to
Families and Children”. My name is St. Josephine Murphy and I am a Daughter of Charity. [
have been the administrator of St. Ann’s Infant and Maternity Home for 12 years.

My testimony will center around what I believe are some of the key problems in our legal system
that contribute to the terrible abuse and neglect of children in our society today and my reasons
for supporting the concept of a Family Court with trained and experienced judges to serve in that
Court.

St. Ann’s opened its doors in 1860 and since Abraham Lincoln signed our charter in 1863 St.
Ann's has cared for some of Washington, DC’s most vulnerable residents, “indigent women at
their time of confinement in childbirth”, and abused abandoned and neglected infants and young
children.

Today St. Ann’s cares for up to 60 infants and children to age 9. Children arrive at any hour of
the day or night, and the only requiremen: for entry is the availability of an empty bed. St. Ann’s
also serves 20 single pregnant and parenting adolescents in our prenatal and mother/baby
program. The maternity program also has a fully accredited high school. We also offer
reasonably priced day care for 65 children of low income working families.

The children in our residential program each have individual stories, but these stories have
common themes - physical and/or sexual abuse, neglect, parents addicted to drugs or alcohol,
parents with mental illnesses who do not take their medication regularly. Children who are
making their second stay at St. Ann's. Children, who at age 8 or 9 are weary veterans of a long
string of homes with relatives, homes with foster parents, and institutional homes, They are
angry, impulsive, behind educationally and, if they have been sexually abused, may act out
sexually. T would like to share three of their stories with you. Take the case of “William” who,
because his mother was a drug addict, assumed at age 8 complete responsibility for'his younger
siblings, 4 and 15 months old. He has had to fight or do whatever was required to care for his
siblings and therefore is angry, cocky and streetwise. He has also been robbed of much of his
own childhood. Or the case of Tanya, 7, who as a result of long term abuse, anticipates rejection,
harm and disappointment. She was sexually abused by both her day care provider's son and her
mother's boyfriend. She witnessed scvere domestic violence in her home including incidents
when her father threatened her mother with both a gun and a knife, and one occasion when her
father attempted to kidnap Tanya and her younger sibling. Tanya tends to be fearful when her
mother comes to visit and needs reassurance that her mother will not be able to hurt her. Her
mother, who admits to abusing drugs and using harsh discipline with her children, is diagnosed
as a manic-depressive but often refuses to take her medication appropriately. Tanya's teachers
say that she is aggressive in school, has trouble focusing on her work, and tests well below grade
level in most subjects. Molly, 2 years old, arrived at St. Ann’s about two weeks ago, after her
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mother was hospitalized due to a severe beating. Our nurse practitioner described Molly’s
behavior as animalistic. In the beginning, she howled and screamed constantly, and has yet to
make any human sounds. She does not interact with either childcare workers or other children.
‘When she enters a room she runs her fingers over the furniture and other objects as if sheis
seeing them for the first time. She is also neurologically impaired, malnourished, was born HIV
positive and is prone to seizures. Clearly with these profound delays, Molly is in need of
multiple therapies, including speech and occupational therapies.

These are the stories of only a few of the children in care, and there are so many more just as
compelling. How many times has the system failed these children? How many judges, social
workers, attorneys and other professionals have been involved in the decisions intimately
affecting their lives? How many of those involved have considered that the Number One priority
is what is in the “best interests of the child”?

The judicial system fails a child when:

s g parent, social worker or attorney misses a court date and cases experience long delays

* decisions are made without completion of all necessary paper work

* meeting a time line is more important than what is best for that child

* achild is afraid to talk freely about the home situation because they * know the judge will
send me home and then I will get it worse for telling”
lawyers and judges believe a drug addicted parent can be rehabilitated in 30 days
some lawyers don’t take the time to get to know the children they represent or their
situation, but just drop by the day before the court hearing

* @

According to an attorney writing for the Maryland Bar Journal, the current law grants a child a
voice in the courtroom through his or her attorney. I question that assertion. Although some
lawyers do a good job trying to get to know their client, there are a large number who dash in the
day before the case is going to court, and just briefly visit with the child to get the information
they need. Another problem I've seen is that some of the children’s lawyers seem to be unduly
influenced by the mother’s lawyer to consider her best interests rather than that of the child’s. If
a mother will lose her government check and her housing if her child is placed elsewhere, then
that consideration, whether out of pity or convenience, becomes a deciding factor in returning the
child to her. For example, a child at St. Ann’s had been brought fo us so badly burned, that we,
along with the police, took pictures to document the child’s condition. When we heard that the
child was going to be released back into the same situation, I called the child’s lawyer and asked
to see him. He arrived with the mother’s lawyer and even though I showed him the pictures and
told him what we knew of the situation, he told me the marks were chicken pox scars and the
child went home two days later. Can we believe that that lawyer spoke in the best interests of
that child?

In an article I read by Janet Stidman Eveleth (at the time she was Director of Communications
for the Maryland State Bar Association and Editor of the Maryland Bar Journal) she speaks to the
fact that children are victims of a failing social and judicial system. She asserts that we have
neglected and abused the legal rights of children and that the system needs to be restructured.
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Our legal system is supposed to protect the rights of all citizens, but to achieve this worthy goal,
children need stronger advocates within it. Children have little protection and they know it.
Many times they are returned home too soon before adequate investigation and rehabilitation of
parents or other caretakers have taken place. Take the case of “David”. He was sent to St.
Ann's when he was about 3 years old, due to neglect arising from his mother’s long history of
drug abuse. About 7 months later he was sent back home after his mother made some minimal
rehabilitative efforts. David came back to St. Ann’s at age 7 when his parents were arrested
during a drug raid. At home an older child was helping to package marijyana for sale, bags of
cocaine were within the children’s reach, and even more horrifying, a loaded gun was found in
the children’s bedroom. David had no wish to see his mother when she came for visits, and
would even ask to go back upstairs to his unit. Is a woman who has been so involved with drugs
for such a long time really going to be rehabilitated in a few months? Experience tells us no.

Now is the time to make changes in the legal system, changes that will really be in the “best
interests of the child” and make that more than just a great sounding phrase. The importance of
this issue cannot be overstated. We all contribute to children’s problems and now it’s time for all
of us to work together to solve at least some of them. Working together as a team and respecting
each other as professionals should not be difficult because we are all pursuing the same goal -
helping our children. Who knows? We might go on to selve other problems we face such as the
interstate compact papers dilemma and putting the Safe Families and Adoption Act of 1997 into
action.

Qur precious children should not end up in jail but that's where I fear many will land if we don't
take action now to prevent it. You are probably more familiar with some of the statistics than [
am when it comes to dysfunctional families and future criminal behavior, but it is not difficult to
see the connection. Recently, a family of four children was placed again at St. Ann’s after
physical and sexual abuse had recurred when they were returned to their mother. I was talking
with the children, expressing my sadness at what they had been through, when the oldest, an 8
year old boy, told me not to worry. He said he was going to grow up and when he got big
enough, he would kill and he named the boyfriend of the mother. Children should not have to
lose their childhood, their education and their integrity as they become caretakers for younger
children, learning to steal to feed themselves, coping with a mother who, as one child put it,
“stays stonied from motning til night.” It's not right and it is unjust to sentence them to this kind
of life. But this is what happens when the social service and legal systems keep sending children
back into situations that haven’t changed significantly, and have little or no hope of improving.
It's time to change from the family reunification mind set to the acceptance of terminating
parental rights in those cases that have been given many chances, have made little or no
improvement

In conclusion, [ would support the establishment of a Family Court with trained and experienced
judges to serve for an extended length of time. I am aware of the controversy in regard to the
issue of the length of term for the judges in the Family Court, but I support a term length of five
years. I feel the children deserve the benefit of continuity in legal matters that five year terms for
judges would bring. Five years is a long time for an adult; unfortunately it can be a lifetime for a
child.
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Mrs. MORELLA. Mr. Harlan.

Mr. HARLAN. Good afternoon, Chairwoman Morella and Con-
gresswoman Norton and Congressman DeLay. We're delighted to
be asked to testify here today on behalf of the Council of Court Ex-
cellence. My name is Steve Harlan and I chair the board of direc-
tors of the Council of Court Excellence. I'm joined here in the room
by Timothy May, who is our Council’s president, and Priscilla
Skillman, senior vice president, who has really done a lot of work
on this area.

The Council of Court Excellence has been engaged for the past
21 months in facilitating the joint work by the city’s public officials
to reform the child welfare system and specifically to meet the
challenges of implementing the Adoption and Safe Families Act of
1997. We believe that work affords us a relevant and contemporary
perspective on the issues before this committee.

The Council of Court Excellence is a District of Columbia-based
nonpartisan, nonprofit, civic organization that works to improve
the administration of justice in the local and Federal courts and re-
lated agencies in D.C.

We have judges who are members of our board, but let me em-
phasize that no judicial member of the Council of Court Excellence
prgpared in or contributed to the formation of our testimony here
today.

Today’s hearing focuses solely on the District’s Superior Court’s
Family Division, and particularly its role in the city’s child protec-
tion system; however, we must not lose sight of the fact that the
court is simply one of several principal players in this system. Fix-
ing the Family Division, while laudable and long-needed, will not,
by itself, yield a smoothly functioning child protection system in
the District of Columbia. Each part of the safety net—the Child
and Family Services Agency, the Office of Corporation Counsel, the
Metropolitan Police Department, and the Family Division of the
court, and the private bar appointed to represent parents and chil-
dren—must be fixed simultaneously.

In your letter inviting the Council to testify here today, you stat-
ed that the purpose of this hearing was to examine proposals to re-
form the Family Division, especially to better address child abuse
and neglect cases, including current backlog, and examining prac-
tices in other jurisdictions. We will address both issues, starting
with the second.

How do other successful jurisdictions organize their courts and
child protection system? Early this year, representatives of the
Council of Court Excellence and the D.C. Superior Court visited
Chicago, Tucson, Louisville, and Newark, four urban area Family
Courts identified as innovators in meeting the rigorous case man-
agement standards of the Federal Adoption and Safe Families Act.

In March 2001, the Council of Court Excellence reported our
findings. We learned that first-hand, high-quality child protection
systems can both operate as divisions within general jurisdiction
trial courts like the D.C. Superior Court and as stand-alone Family
Courts. One key to good results in these jurisdictions has been the
court-specific practices and procedures for handling cases of child
neglect and abuse, always with a focus on providing better service
to the children and to the users of the court.
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This 2001 Council of Court Excellence report listed 10 best prac-
tices. I'll not mention those, but we will add that report to our tes-
timony here today.

[The information referred to follows:]
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Family Court vs. Family Division:
Does it Make a Difference in Child Abuse and Neglect Cases?

A March 2001 Report on Site Visits by the Council for Court Excellence

L. Imtroduction

The District of Columbia faces a tremendous challenge in moving children from foster care to
permanent homes. As of January 1, 2001, the District has approximately 5,000 abused or
neglected children, many of whom have been in foster care for two years or more. In July 2001,
the federal Department of Health and Human Services will audit the District for compliance with
the Adoption and Safe Families Act of 1997 (*“ASFA™), a federal law that requires both a final
degision on a child’s permanent placement within 12 months of the child’s entry into foster care
and prompt action to effect that placement. Failure to comply with ASFA could jeopardize
millions of dollars of existing federal funding to the city for foster care.

The District of Columbia is not alone in this predicament. ASFA applies nationwide, and nearly
every state is wrestling with its strict requirements. Some jurisdictions are doing better than
others. For the past 18 months, the Council for Court Excellence, a nonprofit civic organization
dedicated to improving local and federal courts and related agencies in our nation’s capital, has
been assisting the I).C. government agencies in their effort to comply with ASFA’s provisions.

In January and February 2001, we made site visits to several courts that have made significant
progress in complying with ASFA. One goal of the site visits was to learn new practices and
procedures that might prove helpful to our Superior Court’s Family Division and other responsi-
ble D.C. agencies. An additional goal was to examine the effect of court structure on court
function. Thus, the Councl site team visited courts structured as stand-alone family courts as well
as family divisions within courts of general jurisdiction.

The Council for Court Excellence visited four courts: 1) the Cireuit Court of Cook County,
Chicago, Tllincis; 2) Pima County Juvenile Court, Tucson, Arizona; 3) Jefferson County Family
Court, Louisville, Kentucky; and 4) the Superior Court of New Jersey, Newark, New Jersey. We
also included Hamilton County Juvenile Court in Cincinnati, Ohio, in our research because
extensive information on this court is available, though we did not visit there. The Deputy
Presiding Judge of the D.C. Superior Court Family Division and the Director and Deputy Director
of the Family Division Clerk’s Office participated in one or more of the four site visits.

During the site visits, we interviewed judges, court managers, an agency representative, clerk’s
office personnel, and data specialists. The site visit team visited judges’ chambers, toured
courtrooms and clerk’s offices, attended a portion of an interagency commitiee meeting, and
observed one court proceeding. Principal findings of the field work are summarized below. Where
appropriate, we have included comparisons to District of Columbia Superior Court practices.
Because the Council for Court Excellence’s focus is on improving the D.C. foster care system, the
focus of this report is solely on child dependency, i.e., abuse and neglect, cases.

1
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1L Summary Findings
A. Court Structure

A major policy finding is that courts with successful child dependency case management systems
exist both within general jurisdiction trial courts and as stand-alone family courts. The Council for
Court Excellence site visit team had expected to find clear differences between the stand-alone
family courts and family divisions. Instead, the distinction between the two models is often
blurred.!

Pima County (Tucson) Juvenile Court, Newark, New Jersey Superior Court, and Cook County
{Chicago} District Court are courts of general jurisdiction with a well-functioning family division.
(The D.C. Superior Court also is a general jurisdiction trial court with a family division.) Jefferson
County {Louisville) Family Court, and Hamilton County (Cincinnati) Juvenile Court are examples
of stand-alone family courts.

A National Center for State Courts 1999 publication states that both family courts and family
divisions can be effective in coordinating family law cases.? Coordination is not automatic,
however. Merely bringing various types of cases involving the family into one setting, whether it
be 3 family court or family division, facilitates but does not guarantee coordination * Coordina-
tion among cases is something that must be planned and nurtured regardless of court structure.*
Thus, successfil courts are those which have developed practices and procedures to coordinate
cases, as well as to expedite them.

B. Court Practices and Procedures

Ten successfut practices and procedures, some of which are being implemented in the District of
Columbia, are listed below. They are discussed in more detail in section III of this report.

® An explicit and sustained commitment to permanency for children.

® Partial or full implementation of the one judgefone family concept, i.e., one judge hears all
family law matters relating to a family.

#® Multi~year judicial assignments and prior experience in family law.

‘Indeed, the Pima County Juvenile Court in Tucson has the outward appearance of a
stand-alone family court. Notwithstanding its name and the fact that it is housed in its own
modern facility, it is a family division within a court of general jurisdiction. Pima County juvenile
judges rotate, albeit after 2 lengthy term of service, among the other divisions of the court.

* Flango, Fiangé, & Rubin, How are Courts Coordinating Family Cases? (National Center
for State Courts, 1999), p. 19 & 24.

3 Id. at 20.
¢ Id
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& Judicial support and teamwork.

® Use of alternative dispute resolution techniques throughout the case.

& Collaboration among judges, lawyers, socials workers and other child welfare personnel.

@ Improved calendaring practices inchuding time-specific case calendaring, longer more
substantive hearings and conferences, and fewer continuances.

@ Interdisciplinary training on ASFA, court practices, and behavioral science issues.

® Tracking of cases to ensure compliance with ASFA.

& Allocation of sufficient space.

C. Resulis of Court Reform

Tn each court we visited, the above practices have produced tangible results — children are
spending less time in foster care. Perhaps the most remarkable fransformation took place in
Chicago. In 1994, Chicagoe, with a population more than five times that of D.C., had 41,000
pending cases open, plus16,500 new dependency cases filed that year. After an aggressive
program of court reform, its total dependency docket in 2000 was 16,000 cases. In addition, the
average length of time spent in foster care was reduced from seven to less than four years,

In the mid-1980', Cincinnati, with a Hamilton County population of 850,000, had 4,000 children
in temporary custody. Fifty percent of them had been there for over five years. In 1995, following
the implementation of extensive court reforms (prior to passage of ASFA), only 1,500 children
were in temporary custody, with 50% leaving within one year.

Louisville, with a county population of 70,000, also has made remarkable progress. In the year
ending mid-2000, it closed more dependency cases than were opened, 2,516 to 2,396, The
reduction In case-processing time has reduced children’s average length of time in foster care to
12 months, Results in Tucson are similar, Children in Tucson currently spend an average of 18
months in foster care, down from an average of 3.3 years in 1996. Newark has reduced the time
from petition to digposition to 23 months and from disposition to termination of parental rights to
an additional 23 months.

Washington, D.C., with a population of 572,000, has approximately 5,000 active child abuse and
neglect cases, We are told that nearly 4,000 of these cases have been open for two years or more.
‘The average length of time an abused or neglected child spends in foster care in D.C. is 3.5 years,
and longer if there is a termination of parental rights. This is longer than all the jurisdictions we
studied except Chicago, and far longer than ASFA permits.

IL. Practices and Procedures of Successful Family Courts and Family Divisions

A. Commitment to Permanency for Children
One reason ASFA was enacted was because too many children were spending too long in
temporary foster care. Changing longstanding institutional practices is difficult. Each of the five
courts we examined appears 1o have successfully embraced that challenge with an explicit,

sustained commitment to achieving timely permanency for abused and neglected children, The

-
3
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commitment to permanency is evident from the enormous amount of time and hard work each has
devoted to system reform. In each of the five jurisdictions surveyed, reform was a muiti-year
process in which reformers frequently encountered skeptics and other challenges. Indeed, in
Cincinnati, the child welfare reform process took ten years.’ In Chicago, the reforms have
consumed neasly six years to date.

_ The commitment to permanency also is evident in the dedication to continually improving court
practices and procedures. Court personnel frequently remarked that they were working on better
ways to accomplish things. Of the courts we visited, the Pima County Juvenile Court in Tucson
and the Jefferson County Family Court in Louisville, in particular, seemed to be infused with a
spirit of innovation.

There is a strong commitment to achieving permanency for children in the D.C. child welfare
comrunity, However, D.C."s child welfare reform effort is in the early stages. Early signs of
reform are the establishment of a new case initiative designed to expedite the handling of new
dependency cases and a remedial initiative designed to address the backlog of dependency cases
pending longer than one year.

B. One Judge/One Family - Jurisdiction and Case Assignment

One aspiration of the family court is the one judge/one family concept, i.e., that one judge hears
all family faw matters relating to a family. Thus, for example, 2 judge who hears a dependency
case also would hear a juvenile case invelving a sibling, a domestic relations case involving the
parents, or a termination of parental rights or adoption case involving the family. The one
judge/one family approach has many benefits. It facilitates the coordination of cases, prevents
judges and agencies from working at cross-purposes, and provides convenience and const y
for farmilies.

One judge/one family is possible only if the family division or family court has jurisdiction over all
family matters and affirmatively assigns all cases involving the same family to the same judge. The
court we visited that comes closest to achieving the one judge/one family model is Jefferson
County Family Court in Louisville, Kentucky. In addition to having jurisdiction over dependency
matters, the court also has jurisdiction over domestic relations, adoption, and delinquency. Each
judge hears all types of cases under an alphabetic case-assignment system. They can access related
cases using a courtroom computer and transfer a new case to the judge handling ‘the family’s
related cases. However, there is no formal process to screen all new cases to search for related
cases,

*Cincinnati, the pioneer of dependency court reforrn, began iis reform effort in the mid-
1980'. In 1995, the National Council of Juvenile and Family Court Judges published a blueprint
for dependency court reform based in large part upon the practices developed by Cincinnati.

Resource Guidelines, Improving Court Practice in Child Abuse and Neglect Cases, (NCJFCJ

1995},
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Some courts have implemented variations of the one judge/one family approach, most often one
judge/one case. The Family Court in Cincinnati, whose jurisdiction is limited to dependency and
related matters, assigns one magistrate for the life of a dependency case. The Family Division in
Newark assigns one judge for the life of a dependency case, although it also has jurisdiction over
domestic relations and all related marters.

The jurisdiction of the Pima County Juvenile Court in Tucson and the Cook County (Chicago)
District Court is limited to dependency and juvenile matters, and judges hear both types of cases.
Chicago's Child Protection (dependency) Division has linked its computer to the court's separate
adoption division to provide some coordination among cases.®

The D.C. Superior Court Family Division has broader jurisdiction than all of the courts and
divisions above. In addition to dependency matters, it has jurisdiction over domestic relations,
adoption, juvenile, juvenile drug court, mental health and domestic violence. The division assigns
one judge to handle a dependency case for the life of the case, but only after the initial and status
hearings. However, D.C. is unique in that its Family Division judges take their dependency cases
with them when they rotate tc other divisions of the court.” Thus, in D.C., dependency cases are
handled by 59 judges, most of whom have other full-time assignments. While originally motivated
by the one judge/one case concept, this dispersion of cases defeats the goal of one judge/one
family which is to achieve coordination among related family law cases. The dispersion also
impairs quality control, case scheduling, and the capacity of social workers and their counsel to
staff all hearings.

C. Multi-Year Judicial Assignments and Prior Experience in Family Law

In sach jurisdiction studied, judicial officers serve a lengthy term in the family court or division.
In addition, at least one jurisdiction requires judicial officers to have training and experience in
family faw.

In Cincinnati, Ohio, dependency cases are handled by a permanently assigned corps of magistrates
who hear dependency cases exclusively. Furthermore, the court requires that magistrates have
specialized waining and qualifications including prior legal practice in the child abuse and neglect
field. When there is a vacant magistrate position, a committee of the court locks to the legal
community for qualified candidates.

The average term of service for judges in Newark's Family Division is approximately five years.
The median term is eight to ten years and judges may stay as long as they want. In the Pima

¢D.C. has a computerized case coordination system, OPAL, which is designed to identify
related cases. Unfortunately, the system is not fully operational

? All courts we visited keep all family law cases within the family division, even when
judges rotate to other divisions or leave the court; still-pending cases are reassigned to another
family division/family court judge. Strong staff support and teamwork within the division/court
brings the newly assigned judge up to date on case histories.

5
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County, Arizona, Juvenile Court, judges stay an average of three to five years. In the Jefferson
County Family Court in Louisville, circuit judges are elected for an eight-year term; district judges
are elected for a four-year term and they must make a minimum commitment of three years if they
wish to serve in the Family Court.® The shortest term of service, 2 years, was in Chicago.
Interestingly, the former presiding judge of Chicago’s Child Protection Division, who is credited
with reducing the Division’s enormous backlog of 41,000 dependency cases, served in the
Division for six years.

" Judges we visited were cousistent in their comments that a lengthy term of service within a family
court or division is necessary because of the complex nature of family law and family cases. They
also conveyed that they were quite happy to serve in the assignment because the system was
working well and they felt they were performing meaningful work. One of the judges from the
Pima County Court in Tucson stated that she would be content to spend the remainder of her
judicial career in the Juvenile Court.

The average term of service for judges in D.C. Superior Court’s Family Division is one to two
years, The Family Division does not require any prior experience in family law.

D. Judicial Support & Teamwork

Each of the four courts we visited provides their family division/family court judicial officers with
substantial administrative and programmatic support. Professionals and para-professionals provide
services that go well beyond the duties of a traditional law clerk or courtroom clerk. Court
employees conduct case conferencing, coordinate services, manage review boards, and organize
dockets. In addition, nearly all of the courts have hearing officers, magistrates or citizen review
boards charged with conducting dependency case reviews or hearings.

In Hamilton County Juvenile Court in Cincinnati, where permanently assigned magistrates hear
dependency cases from the “Day One Hearing” until the case is closed, judges hear the cases only
on appeal. The magistrates are teamed with Case Managers, who prepare the docket and process
and track cases afler a hearing.

Each of Chicago’s 17 Child Protection Division judges is teamed with a hearing officer who
conducts progress and permanency hearings, after the initial permanency hearing. Judges also are
supported by a Court Coordinator, who has a masters degree in social work, to conduct ADR
case conferencing. In addition, Chicago’s child welfare agency provides the court with a “help
team” of social workers, to help with difficult cases.

Newark has volunteer citizen review boards that are the functional equivalent of a judicial officer

while providing independent external scrutiny of the process. The boards conduct review hearings
and make recommendations to the court. In addition, Newark uses a cross-agency team approach
to handling cases to reduce the possibility of scheduling conflicts. One assistant artorney general

% Prior to the creation of Kentucky’s Family Court, family matters were heard in both
circuit and district court. The Family Court includes both types of judges and each is cross-

deputized to bear all types of family law cases.
6
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(the attorney who prosecutes the case) and one guardian ad litem are assigned to each of the
judges. Both handle all cases before that judge Team members meet monthly to ensure that the
team runs smoothly. Newark judges also have a “Children in Court Team Leader” who acts as a
dependency coordinator, manages the review boards, and provides staff support.

In Louisville, the Family Court has volunteer foster care review boards who review social service
files and provide a report to the court prior to the in-court review. Like Newark, Louisville also
uses an in-court cross-agency team spproach. Bach dependency unit has one judge, three

-guardians ad fitem, and four parent’s attorneys who are assigned exclusively to that unit. The

Louisville judges also have social worker Haisons who link families with services.

The Pima County Juvenile Court in Tucson supplements its complement of judges with six full~
time commissioners and one part-time commissioner, all with judicial authority equal to the judges
but no court administrative responsibility. In addition, Pima County hires neutral facilifators to
conduct pre-hearing conferences in dependency cases. It also has social worker liaisons.

E. Alternative Dispute Resolution (ADR) Techniques Used Throughout the Case

The Pima County Juvenile Court in Tucson has put together an impressive ADR process designed
to encourage early settlement of dependency cases. It generates early momentum by holding a 45-
minute conference before a neutral non-judicial facilitator prior to the initial hearing. (The initial
hearing, referred to as the Preliminary Hearing, takes place five to seven days after the filing of
the petition.) The court staff contacts the parties and appoints attorneys as part of the intake
process in the period between petition and Preliminary Hearing. This process allows attomneys
time to meet with their clients and social workers time to prepare a preliminary case plan prior to
the initial conference. This, in turn, greatly increases parestal participation in the conference and
subsequent phases of the case. Thus, all parties begin actively participating and cooperating at the
earliest point possible. Court representatives stated that the pre-hearing corference sets a
cooperative tone for the entire case.

In a further effort to avoid contested adjudication, the Pima County Juvenile Court holds a 60
minute settlement conference before a judge or mediator (if requested by counsel) approximately
30 to 45 days after the initial hearing. The court also requires megdiation or case conferencing
prior to a contested trial. (The success of Tucson’s ADR process may explain its relatively low
pumber of active dependency cases, 1,282, compared with D.C.’s 5,000 active dependency cases,
notwithstanding Pima County’s 800,000 population, compared to D.C.’s 572,000.)

The Chicago Child Protection Division of the Circuit Court of Cook County employs a similar
ADR process. Its judges conduct a Court Family Conference prior to the initial hearing and 53
days prior to trial. Newark offers dependency mediation at any stage of the case, including
termination of parental rights, upon referral of a judge at the request of a party.

Surprisingly, Louisville and Cincinnati, the two stand-alone family courts, do not yet have well-
developed ADR processes for dependency cases. Louisville has implemented mediation in
contested child custody cases and has only recently begun implementing it in dependency cases.

7
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Cincinsati began an adoption mediation pilot project in 1998 and it recently began a pilot
permanency mediation program.

D.C. has a permanency mediation pilot project for cases which have been open for more than two
years. The project is in the very early stages. Case conferencing is limited.

F. Interagency Collaboration

Nearly everyone we interviewed stressed that collaboration among judges, lawyers, social
workers, and other child welfare personnel is essential to make the foster care system function
properly and facilitate permanency for children within ASFA deadlines. Cross-disciplinary
collaboration, in a variety of forms, was evident in each of the courts we visited.

Each jurisdiction has an interagency, interdisciplinary group that meets regularly to establish
policy and make decisions on child welfare issues. The former presiding judge of the Child
Protection Division in Chicago told us that the key ingredient to Chicago’s interdisciplinary
committee, the “Table of 5," was to have people at the table during the policy-making stage of'the
process with the authority to make decisions for their agency.

After the initial planning stage, however, these interagency groups evolve into active work groups
that address issues and problems as they arise. Attendance then varies, depending on the issues
raised. The Council for Court Excellence attended a portion of the Model Children’s Court
Advisory Committes meeting in Newark. The Newark Committee, which meets weekly, was
chaired by the lead dependency judge. Line staff from numerous offices and agencies within and
outside the court were in attendance as the group addressed agenda items designed to fine-tune
the system. The New Jersey judge stated that the Coust actively involves line staff in decision
making to encourage them to “buy in” to new practices and procedures.

A formal interagency committee was established in D.C. in late 1599 and has been meeting for the
past 18 months.

G. Improved Calendaring Practices
1. Time-Specific Case Calendaring

In four of the five jurisdictions examined, courts use a staggered system of scheduling child
dependency hearings, with hearings scheduled at intervals throughout the day. Only Newark does
not stagger the scheduling of cases.

Chicago previously had used the “cattle call” approach in which all cases were scheduled for 9:00
a.m., resulting in long waits for parties whose cases were not called until hours later. In 1996, it
implemented a staggered call policy in which cases were set at specific time intervals. A 1999
evaluation of the court prepared by Chapin Hall Center for Children commended the change,
stating: “[N]o one we interviewed within the court expressed anything but satisfaction with the
change to a staggered call; all agreed that the policy was more sensitive to the schedules of

8
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families as well as those of professionals in the court.”® In addition, the Chapin Hall report found
that the average wait time for parties before the court was reduced from 2.3 hours to 1.2 hours
and that there was no increase in the number of cases recalled because parties were not present.'®

Staggered scheduling also is the rule in Louisville, Cincinnati, and Tucson. While Newark does
not stagger the scheduling of cases, it does not set trial dates until six months after the filing of the
petition because many cases settle prior to this point. Thus, the trial dates that are set are more

 tikely to be “real” dates, i.e., dates on which trials actually go forward.

The D.C. Superior Court’s Family Division historically has not staggered the scheduling of
dependency cases. Recently, however, it has begun to stagger the scheduling of status hearings.

2. Longer, More Substantive Hearings and Conferences

Tucson, Chicago, and Cincinnati are expressly committed to the process of “front-loading” child
dependency cases, i.e., investing time in the early stages of the case to help move it through the
system quickly and increase the likelihood of a timely permanent placement. Chicago is
conducting lengthier Temporary Custody Hearings which are preceded by ADR case confer-
ences. Both conference and hearing address substantive issues such as case status, relative
resources, and availability of services. In Tucson, the court holds a 45-minute initial hearing which
is preceded by a 45-minute conference. Approximately 30 to 43 days later, the court holds a one-
hour settlement conference. In Cincinnati, "Day One" hearings as well as subsequent hearings
typically fast one hour.

Survey data collected in 1997 by the District of Columbia Superior Court Improvement Project
Advisory Committee indicates that at that time initial hearings in dependency cases lasted an
average of 17 minutes.!! D.C. has begun to implement longer, more substantive hearings to make
the necessary judicial findings required by ASFA.

3. Fewer Continuances

None of the courts we visited reports a serlous problem with child dependency case continuances.
This was not necessarily the result of strict enforcement of an inflexible policy against
continuances, although all have a culture discouraging confinuances. Rather it appeared to be the
effect of implementation of the practices and procedures described above, such as alternative
dispute resolution, judicial support to ensure case management, a team approach, time-specific

... Merry, The Impact of Reform in the Cook County Juvenile Court Child Protection
. Diviston, (Chapin Hall ﬂenter for Children 1999) p.12.
2 1d.

1 Court Improvement Advisory Committee, Child Abuse and Neglect Case Proggssing in
the District of Columbia: An Assessment of the D.C. Superior Court’s Performance and A Plan
for Improvement, July 1997.

=)
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case calendaring, and longer, more substantive hearings.

Continuances are a serious problem in child dependency cases in the D.C. Superior Court Family
Division. Trials, disposition hearings, and review hearings are sometimes postponed two or three
times. In addition, judges sometimes hold multiple status hearings without setting a trial date, and
muitiple post-adjudication review hearings without making a decision about a child’s permanency
plan or setting a date for its implementation.

H. Training

Nearly all of the courts require mandatory training for new family court judges, including training
on ASFA. Some courts, such as the Pima County Juvenile Court in Tucson, have created bench
books to guide judges through each step in a dependency case. Judges, lawyers, social workers,
and others also are participating in interdisciplinary training on ASFA and refated legal issues as
well as behavioral science issues. Those whom we interviewed on the subject agreed that inter-
disciplinary training is essential because of the high degree of teamwork and coordination that is
required to ensure timely permanency for children.

The D.C. Superior Court held mandatory judicial training in 2000 on ASFA requirements.
Additionally, in 2000 the Council for Court Excellence organized three full-day interdisciplinary
training seminars on basic ASFA principles. Each seminar was attended by more than 125
lawyers, social workers, judges and others. Because more interdisciplinary training is required, a
subcommittee of D.C's interagency committee is spearheading an effort to establish a complete
curricuium and recurring schedule of interdisciplinary training sessions.

L Tracking Cases

All courts we visited place a high priority on tracking cases for compliance with ASFA time
requirements, though most felt their existing case tracking systems are inadequate. Nonetheless,
all are abie to produce data to monitor the progress of their cases.

The Hamilton County Juvenile Court in Cincinnati implemented a computerized dependency case
tracking system, JCATS (short for Juvenile Case Activity Tracking System), in 1993 that runs on
a stand-alone PC. The system quickly produces a variety of reports that enable the court to
analyze its caseload. The Pima County Juvenile Court in Tucson used JCATS on an interim basis
while its JOLTS (Juvenile On-Line Tracking System) system was being modified to track
dependency cases more effectively. JOLTS was up and running during our site visit, and we were
given a demonsiration of its capabilities. For the most part, JOLTS is regarded as a success.
Court personnel complained, however, of the inability to share case information with other
computer systems used in the courthouss, a complaint we heard in other jurisdictions.

Louisville’s case management system is capable of producing reports that identify the dates of
critical case events for individual cases. Nonetheless, it has identified case management software
as a need. One of the specific fnctions it would like to have is the ability to screen for related
cases.

10
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Newark uses its statewide court computer automated system, which is not yet capable of
producing the reports Newark judges and managers need. Thus they use a manual system to
measure the dates of critical case events. Chicago’s case tracking data is produced by the child
welfare agency and shared with the court.

The D.C. Superior Court does not have a reliable system to track the progress of its entire
dependency caseload.(A prototypical system is being maintained by the Council for Court
Excellence to track the progress of new cases only.) D.C. Superior Court Chief Judge Rufus King

“announced a priority to implement a dependency case tracking system that is compatible with
existing court computer systems. (Compatibility with related external computer systems [agency,
prosecutor, police, etc.] would also enhance the quality of case management.)

J. Allocation of Sufficient Space

Qne hallmark of a good family court is a physical facility adequate in size, design, functionality,
and comfort to accommodate the people wha work there and families and children who must use
the court, generally during very stressful times in their lives.

The Pima County Juvenile Court in Tucson, the Newark Family Division, and the Louisville
Family Court are all housed in their own separate buildings designed for their function. The Pima
County and Louisville court buildings are modern, spacious facilities with state-of-the-art court-
rooms and conference rooms; Newark uses a recently well-renovated older building. Pima County
Juvenile Court is oversized to accommodate future growth. Louisville’s courthouse has visitation
centers so that children removed from their homes can visit their families, consultation rooms for
attorneys and their clients, and separate waiting areas for child victims. The Newark court
provides families with a visitation center and a crisis counseling center. The child welfare agency
shares the same building with the court, and the Attorney General’s offices are across the street.

The D.C. Superior Court’s Family Division is housed in cramped guarters in the same building as
the other court divisions. Attorneys, families, and social workers must confer in the hallways
because there are no conference facilities. Some courtrooms, such as the status hearing
courtroom, are so small that the parties have difficulty fitting into the room.

IV. Conclusion

Meeting the challenge of placing abused and neglected children in safe, permanent homes within
strict federal statutory deadlines requires commitment, innovation, collaboration, sustained effort,
and resources. As the District of Columbia Superior Court and the other agencies of the District’s
child welfare system continue to implement the Adoption and Safe Families Act, they can learn
from the experiences of other jurisdictions which have made measurable progress in providing
services to their vulnerable children. )

Attachment: “How D.C. Compares™ Chart
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Mr. HARLAN. In our opinion, the bill under discussion today,
which would reform the Family Division of the D.C. Superior
Court, supports these Family Court best practices. We believe that
to be true. Let me, though, comment on some specific issues within
that bill.

No. 1, Family Court within the D.C. Superior Court—we do sup-
port the decision to reform the Family Division within the D.C. Su-
perior Court rather than to establish a separate Family Court. We
believe that this approach promises a faster, more effective, and
more economical way to improve services to children and families
in the short run. In the longer run, keeping a unified general juris-
diction court permits more flexible, faster response through fluc-
tuating court case loads.

No. 2, judicial term of service in Family Court—the extension of
the judicial terms in the Family Court is a needed change. We be-
lieve that a minimum of 3 years is an appropriate minimum of ro-
tation, but hope that the Family Court operations improve so well
that many judges will welcome the opportunity to serve longer.

No. 3, one judge/one family—we believe this is absolutely essen-
tial. The bill mandates this system to the greatest extent prac-
ticable and feasible to ensure that all family issues in the Family
Court can be handled by a single judicial officer. The bill requires
the Superior Court to document how it plans to follow this man-
date in a 90-day Family Court transition plan.

The court has adopted a plan for providing a one family/one team
approach to child abuse and neglect cases; however, heretofore,
with all due deference to the Superior Court, we have not found the
court willing to embrace the more comprehensive one judge/one
family concept embodied in the bill. We urge the court to move to
a one judge/one family system of case assignment on a unified cal-
endar basis by having family judges concurrently hear all types of
family law cases while assigned to the Family Court. This practice
is followed in several of the other Family Courts that the Council
of Court Excellence visited. They assigned all family law cases ei-
ther by geographic sector—or by family name.

No. 4, minimum number of judges—the bill locks in an initial
number of Family Court judges as a minimum permanently. We do
not believe that the statute should prescribe a particular number
of judges of one division of a unified court, such as the Superior
Court, where different types of case loads fluctuate over time. We
therefore suggest that the appropriate level of judicial manpower
in the Family Court be set on an annual basis by the chief judge
and that Congress review that decision annually as part of its on-
going oversight.

No. 5, keeping all family law cases in the Family Court—we
strongly support the bill’s dual requirement that now-pending fam-
ily law cases be reassigned to family court and that all new cases
remain in the Family Court until closed. Based on our research
and site visits, we know of no other court other than the District’s
Superior Court, which disburses its child abuse and neglect cases
to judges throughout the court outside the Family Division.

No. 6, magistrates, judges, hearing commissioners, and special
masters—the bill creates a new category of judicial officer, the
magistrate judge, for the Family Court, but it does not authorize
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reclassifying hearing commissioners positions to the magistrate
judge in other divisions of the Superior Court. We believe this in-
consistency should be corrected.

No. 7, incentives—family law matters are among the most stress-
ful cases that judges and other court officers have ever handled. In
addition, the Family Division of the Superior Court has long been
under-staffed, under-equipped, and assigned inadequate space. To
signal that a new day has arrived and that the service in Family
Court is strongly valued, we believe that statutory training incen-
tives should be expressly provided, as you’ve just heard by the good
Sister here, in the bill for judicial service in the Family Court. Spe-
cifically, we suggest authorized funding for Family Court judges
and magistrates to receive not less than 80 hours per year of paid
offsite training in family law and related matters.

No. 8, residency—we support the D.C. residency requirement for
magistrate judges; however, we believe, as now drafted, it unneces-
sarily limits the candidate pool. Permitting magistrates to become
permanent residents within 90 days after appointment rather than
before appointment would enable more qualified family practition-
ers to apply for the magistrate judge position and thus attract new
residents to our city.

No. 9, staffing and space—we believe that it is an error that this
bill is silent on this issue. The Family Division of the Superior
Court has long been under-resourced to meet its responsibilities to
this city. We hope this legislative process will correct that defi-
ciency now and that continuing congressional priority on child pro-
tection and other family law matters will ensure that under-fund-
ing of family court does not reoccur. The D.C. Superior Court will
require substantial new operating and capital funds to execute the
goals of this legislation. That funding must be forthcoming if we ex-
pect the District’s child welfare system to change for the better.

No. 10, collaboration on the 90-day plan—the Family Court is
but one part of the city’s inter-woven child protection system. How
the court organizes to do its work either supports or impairs the
abilities of the other agencies to discharge their statutory duties to
children and family. As this committee required last September
with the emergency plan, we strongly urge that the bill require
that the court’s 90-day implementation plan be developed in full
consultation and collaboration with the D.C. Child and Family
Services Agency, the D.C. Office of Corporation Counsel, and the
D.C. Metropolitan Police Department.

No. 11, effective date—to convey the urgency of reform, we be-
lieve that the bill should have a prompt effective date, not 2 years
down the road. However, we also believe that all necessary judicial
staff support and facility resources must be provided to the court
prior to the effective date, or we’ll just be setting that court up for
failure.

I would be happy to answer your questions. Thank you.

Mrs. MORELLA. Thank you very much, Mr. Harlan, and thank
you for the great work being done by the Council for Court Excel-
lence. We appreciate your key points and the work that is being
done.

[The prepared statement of Mr. Harlan follows:]
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Goed afternoon, Chair Morella, C orman Norton, Congressian DeLay, Congressman
Davis, and other members of the U.S. House of Representatives Subcommittee on the District of
Columbia. Thank you for inviting the Council for Court Excellence 1o provide testimony attoday’s
hearing on the subject of “The Reform of the Family Division of the District of Columbia Superior
Court - Improving Services to Families and Children.” My name is Steve Harlan, and Iserve as
Chairman of the Board of Directors of the Council for Court Excellence. I am joined at the witness
table by Timothy J. May, the Council’s President.

We are honored to present the views of the Council for Court Excellence to this Committee. Qur
organization has been engaged over the past twenty-one months in facilitating the joint work by the
city’s public officials to reform the child welfare system and specifically to meet the challenge of
implementing the Adoption and Safe Families Act of 1997. We believe that work affords us a relevant
contemporary perspective on the issues before this Committee.

Permit me for the record to summarize the mission of the Council for Court Excellence. The Council
for Court Excellence is a District of Columbia-based non-partisan, non-profit civic organization that
works to improve the administration of justice in the local and federal courts and related agencies in
the Washington, 12.C. area. For nearly 20 years, the Couneil for Court Excellence has been a2 unique
resource for our community, bringing together members of the civic, legal, judicial, and business
communities to work in common purpose to improve the administration of justice. We have worked
closely with this Subcommittee and the Senate D.C. Subcommittee in the past on such issues as the
D.C. Court System One Day/One Trial Jury Reform Legislation, and we were privileged to testify
before you last month, on May 11, regarding the need for a Criminal Justice Coordinating Council in
the District of Columbia.

No judicial member of the Council for Court Excellence participated in or contributed to the
formulation of our testimony here today.

Today’s hearing focuses solely on the D.C. Superior Court’s Family Division, and particularly its role
in the city’s child protection system. However we must not lose sight of the fact that the Court is
simply one of several principal players in the system. “Fixing” the Family Division, while laudable and
long needed, will not by itself vield a smoothly functioning child protection system in the District of
Columbia. Each part of the safety net ~ the Child and Family Services Agency, the Office of
Corporation Counsel, the Metropolitan Police Department, the Family Division of the Court, and the
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private bar appointed to represent parents and children - must be “fixed” simultaneously to be able to
waork as seamlessly together as they raust, to protect and find permanent homes for abused and
neglected children.

1 know this Committee understands the systemic pature of this topic. We commend the Commitice
for asking in September 2000 for city leaders of both the executive and judicial branches to provide a
joint “Emergency Plan” to fix the child protection system. In early October 2000, the Mayor and the
Chief Judge submitted that plan, which promised the court reform proposals by March 2001 which
are the subject of this hearing. We urge the Committes to provide regular, ongoing oversight of the
Mayor’s and the Chief Judge’s progress in implementing the October 2000 Emergency Plan, and we
strongly urge you to focus your oversight on the performance measure embodied in federal law:
namely, are the city’s children spending less time in foster care?

In your letter inviting the Council for Court Excellence to testify today, you stated that the purpose of
this hearing is to examine proposals to reform the Family Division of the D.C. Superior Coutt, '
especially to better address child abuse and neglect cases including the current “backlog” of cases,

and to examine practices used by other jurisdictions.

We will address both issues, starting with the second: how do other successful jurisdictions organize
their court’s child protection system? Early this year, representatives of the Council for Court
Excellence and the D.C. Superior Court visited Chicago, Tucson, Louisville, and Newark: four other
urban family courts identified as innovators in meeting the rigorous case management standards of the
federal Adoption and Safe Families Act of 1997 (ASFA).

In March 2001, the Council for Court Excellence teported on our findings from those site visits and
from research on a fifth successful urban family cowrt; Cincinnati. Each of the five courts serves an
urban jurisdiction with a larger population than the District of Columbia. We learned first-hand that
high quality child protection systems can operate both as divisions within general jurisdiction trial
courts — like the D.C. Superior Court — and as stand-alone family courts. One key to good results in
these jurisdictions has been the courts” specific practices and procedures for handling cases of child
abuse and neglect, always with the focus on providing better service to the users of the court.

This March 2001 Council for Court Excellence report listed ten family court “best practices” in the
field: (1) an explicit and sustained commitment to permanency for children; (2) partial or full



184

f?? »CDUNC{L FOoR COURT EXCELLENCE
implementation of the one judge/one family concept, with one judge hearing all family law matters
relating to one family; (3) multi-year judicial assignments and prior experience in family law;

(4) strong staff support to judges and teamwork; (3) continuous use of alternative dispute resolution
techniques throughout the case; (6) close collaboration among judges, lawyers, social workers, and
other child welfare personpel; (7) improved calendaring practices, including time-specific case
calendaring, longer more substantive hearings and conf , and few conti (8) interdis~
ciplinary training on ASFA, court practices, and behavioral science issues; (9} rigorous tracking of
cases to ensure compliance with ASFA; and (10) allocation of sufficient, well-designed space for
family court operations.

In our opinion, the bill under discussion today, which would reform the Family Division of the D.C.
Superior Court, supports these fmily court “best practices.” We commend the bill's co-spensers for
their efforts to craft a strong, clear policy framework in the bill. We further commend this committee
for waiting to draft the bill until the D.C. Superior Court had presented its own Family Division
reform plan for your consideration. Finally we especially commend Chief Judge Rufus King and his
colleagues for the diligence and quality of the Family Division re-engineering project begun in Januvary
2001 and for the Court’s willingness during this process to re-think ail facets of its approach to family
{aw case management. -

1 turn now to the draft bill’s proposal to reform the Superior Court Family Division, especially to
better address child abuse and neglect cases including the current backlog of cases, We will comment
on a number of policy issues.

1. Family Court within D.C. Superior Court. We strongly support the decision to reform
the Pamily Division within the D.C. Superior Court rather than to establish a separate Family Court.
‘We believe that approach promises a faster, more effective, and more economical way to improve
services to children and families in the short run. In the longer run, keeping a unified general
jurisdiction court permits a more flexible, faster response to fluctuating court caseloads.

2. Judicial term of servive in Family Conrt. The extension of judicial terms in the Family
Court is a needed change. We believe three years is an appropriate statutory minimum rotation but
would hope that, as Family Court operations improve, many judges will welicome the opportumity to
serve longer than three years in this critically important assignment. That has been the experience in
other family courts we visited.

I
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3. One judge/one family. The bill mandates this system “{o the greatest extent practicable
and feasible,” to ensure that all of a family’s issues in Family Court can be handled by a single judicial
officer. The bill requires the Superior Court to document how it plans to follow this mandate in its
90-day famaly court transition plan,

The Court has developed a plan for providing a one family/one team approach to child abuse
and neglect cases. However, heretofore, with all due deference to the Superior Court, we have not
found the Court willing tc embrace the more comprehensive one judge/one family concept embodied
in this bill. We urge the Court to move i a one judge/one family system of case assignment by having
Family Court judges concurrently hearing all types of family law cases while assigned to the Family
Court. This practice is followed in several of the other family courts the Council for Court Excellence
visited, which assign all family law cases either by sector of the city or by family name,

‘While other jurisdictions have embraced the one judge/one family goal more readily than has
the D.C. Superior Court, no urban jurisdiction we found appears to have fully achieved the goal, We
acknowledge the Court’s concerns that due process and conflict of interest considerations weigh
against a one judge/one family system, but we urge them to reconsider. While a one judge/one family
assignment system would be a dramatic ch from the cas ig t practice in the
Superior Court Family Division, we believe such an approach has advanmges for both court users and
judges over current practice. The families and children who come before the D.C. Family Court
would only need to deal with one judge for all family matters. They would find a judge who is aware
of the family’s total situation. Families would thus experience more uniformity. consistency, and
predictability in all their dealings with the Court than they now do. Assigning judges to all types of
cases might also reduce judicial burnout, both because judges would have a greater variety of cases,
and because they could get a greater sense of having a positive, consistent impact on a child’s and
family’s situation,

4. Minimum number of judges. The bill locks in the initial number of Family Court judges
as the minimum permanently. We do not believe that the statute should prescribe a particular number
of judges for one division of a unified court such as Superior Court, where the different types of

 caseloads fluctuate over time. Thus we strongly suggest that the appropriate level of judicial
manpower in the Family Court be set on an annual basis by the Chief Judge, and that Congress review
that decision annually as part of its ongoing oversight of the Court’s performance and its annual
appropriztions for Court operations. If Family Court caseloads drop as they have in other divisions of
Superior Court over the past decade, it would be unwise to have a statute in place which precludes
proportional reductions in Family Court judicial manpower.
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5. Keeping all family law cases in the Family Court. We strongly support the bill’s dual
requirements that all now-pending family law cases be reassigned to the Family Court and that all new
cases remain in the Family Court until closed. Based on our research and site visits, we know of no
other court than D.C. Superior Court which disperses its child abuse and neglect cases to judges
throughout the court, outside the Family Division.

From our past twe years” work with officials of the judicial and executive who are
responsible for the D.C. child abuse and neglect system, we believe the dispersal outside the Family
Division impairs quality conirol on the cases, and we know that the dispersal lmpairs the capacity of
the Child and Family Services Agency and the Office of Corporation Counsel to properly handle the
cases.

A + Ty,

As to pending cases, we understand that the Court’s current plan is to leave them dispersed
outside the Family Cowrt. We respectfully disagree with that policy. As to new cases, we understand
that the Court wants to permit judges to retain those cases under “extraordinary circumstances” when
they rotate out of Family Court, and that the Court has provided the Senate with a list of such
extraordinary cir We believe that all cases should remain in the Family Court until

closure, and that the only possible “extraordinary circumstance” permitting an exception mighi be that
“the case is nearing permanency and changing judges would delay that goal.”

The bill authorizes an immediate tagk force of magistrate judges to work on pending cases and
it directs the Court within 9¢ days to develop a detailed implementation plan which, among other
things, idemtifies the total number of judges and magistrate judges that will be needed in Family Coust
to handle its total diverse caseload. We believe that both of those provisions assuage concerns about
“overloading” the Family Court.

6. Magistrates/bearing commissioners/special masters. The bill creates a new category of
Jjudicial officer, Magistrate Judge, for the Family Court but does not authorize reclassifying the
Hearing Commissioner position to Magistrate Judge in the other divisions of the Superior Court. We
believe this inconsistency should be correvted. The current draft may deter qualified current Hearing
Commissioners from applying for Family Court magistrate positions, becanse their employment
options may be lmited following their term of service in Family Court.

Further, we urge deletion of section 6 of the bill which authorizes a special master to handie
pending cases. This provision is unnecessary for several reasons. First, the Court already has sufficient
authority to appoint special masters; second, the special master has no judicial authority to resclve
cases; and third, section 5 of the bill authorizes the immediate appointment of a special task force of
magistrate judges to handle pending cases.

(VS
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7. Incentives, Family law maiters are among the most stressfill cases which judges and other
court officers ever handle. In addition, the Family Division of Superior Court has long been
understaffed, underequipped, and assigned inadequate space. To signal that a new day has arrived and
that service in Family Court is strongly valued, we believe that statutory training incentives should be
expressly provided in the bill for judicial service in the Family Court. These would increase expertise
by exposing judges, magistrate fudges, and other court staff to experts and “best practices” from
other jurisdictions and should reduce burnout.

Specifically, we suggest authorizing funding for Family Court judges and magistrates to
receive not less than eighty hours per year of paid off-site training in family law and related matters
(in addition to in-house training), and an additional guaranteed paid study or training interval of six
weeks between terms for any judge or magistrate who signs on for a second three-or-four-year term
of service in Family Court. Family Court clerk’s office personnel similarly should participate in
substantive in-service education and training, and the bill should recognize thelr imporiant role as
well,

8. Residency. We support a D.C. residency requirement for magistrate judges. However, we
believe as now drafed it unnecessarily limits the candidate pool. Permitting magistrates to become
permanent D.C. residents within 90 days afier appointment would enable more qualified family law
practitioners to apply for magistrate judge positions and thus eould attract new residents fo the city.
We recognize that the current draft merely replicates the current D.C. Code provision regarding
residency of Hearing Commissioners. We believe that provision should be changed as recommended.

9. Staffing and Space. One clear lesson learned from good family courts is the need for
strong professional case-management staff support to the judges. Another is the need for sufficient
well-designed, family-friendly space to accommodate the public activities and support functions of the
family court. We believe it is an error that this bill is silent on these issues. The Family Division of the
Superior Court has long been under-resourced to meet its responsibilities to this city. We hope this
legislative process will correct that deficiency now, and that continuing Congressional priority on
child protection and other family law matters will ensure that underfunding of the Family Court does
not recur. The D.C. Superior Court will require substantial new operating and capital funding to
execute the goals of this legistation. That funding must be forthcoming if we expect the District’s
child welfare system to change for the better.
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10. Collaboration on The 90-Day Plan. As I have said earlier, the Faroily Cowrt is but one
part of the city’s interwoven child protection systemn. How the Court organizes to do its work can
either support or impair the ability of the other agencies to discharge their statutory duties to children
and families. As this Committee required last September with the Emergency Plan, we strongly urge
that the bill require that the Court’s 90-day implementation plan be developed in full consultation and
collaboration with the I).C. Child and Family Services Agency, the D.C. Office of Corporation
Counsel, and the D.C. Metropolitan Police Department.

11. Effective date. To convey the urgency of reform, we believe the bill should have a prompt
effective date, not two years down the road. However, we also believe that all necessary judicial, staff
support, and facilities resources must be provided to the Court prior to the effective date, or we will
be setting the Family Court up to f&il.

‘This bill will be the first major change to the I2.C. Superior Cowrt’s structure since July 1970, We
I+ d the Committes for your leaderst
of Columbia with a Farnily Court that embodies the best principles and practices now known.

ip on this issue and for your desire to provide the District

We would be happy to answer your questions at this time.
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Mrs. MORELLA. I am now pleased to recognize Margaret McKin-
ney, Family Law Section of the D.C. Bar.

Ms. MCcCKINNEY. Thank you. Good afternoon, Chairwoman
Morella, Congresswoman Norton, and Congressman DeLay. My
name is Meg McKinney. I'm the co-chair of the Family Law Section
of the D.C. Bar. I have been a family lawyer practicing in D.C. and
Maryland for almost 9 years, and I am a D.C. resident.

The Family Law Section is compromised of attorneys who rep-
resent children and families who will be most affected by the pro-
posed legislation. As family lawyers, we have always worked with
the court to improve its functioning. We appreciate the opportunity
to testify before this subcommittee.

From our perspective, there are several crucial components to
any reform plan for the Superior Court. First, and most impor-
tantly, the Family Court must remain part of the Superior Court
and not be relegated to a separate court. We are very pleased that
the legislation does not create a separate court.

The other crucial elements of reform are addressed fully in my
written testimony, but I will touch on them just briefly.

We urge Congress to do only what is absolutely necessary to ef-
fectuate the proposed reforms and not to unnecessarily restrict the
discretion of the court. Congress must remember that whatever re-
forms are enacted will affect all of the different types of family
cases, not just abuse and neglect, and it will also affect the court,
as a whole.

We are also concerned about the funding of the reforms. There
must be sufficient funding or we will be in a worse position than
when we started.

The Family Law Section is most concerned about the length of
judicial assignment to the Family Court. If Congress requires a
minimum assignment, we believe that minimum should be 3 years.
We want to see the best and most-experienced judges sitting in the
Family Court. We believe the children and families of D.C. deserve
nothing less. However, as my written testimony explains and as
you’ve heard earlier today, a Family Court assignment is grueling.
Judges in Family Court don’t have juries to help them make deci-
sions. They often don’t have the resources needed to really help the
families. And they have very little control over every other part of
thg abuse and neglect system. It is a tremendous challenge for any
judge.

If the legislation requires more than 3 years and places addi-
tional restrictions on the judges, we are not likely to attract the
best judges to the Family Court. We may not even be able to fill
all the positions. The reason for this is not that it is considered a
less-prestigious assignment; it is simply that it is extremely chal-
lenging, both intellectually and emotionally. Judges in Family
Court see the worst possible family situations day after day. They
repeatedly see problems that have no solution, yet they are ex-
pected to fix those problems. That is a daunting prospect.

The longest a Family Division judge is required to sit in Mary-
land is 2 years. In Baltimore, judges are assigned to the family
dockets for 1-year terms.

If given proper support, we believe judges will want to stay in
the Family Court, but first we have to attract them to it, and we
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must acknowledge that Family Court is not for everyone. Judges
are judges, not social workers, and they’re not supposed to be social
workers.

There is a narrative in my testimony that describes what I saw
in just 1 hour in one of the three abuse and neglect courtrooms in
the District. I saw a dedicated and experienced judge, dedicated,
experienced attorneys and social workers struggling with very dif-
ficult problems.

One case involved a 17-year-old boy who had been shot 2 nights
before in a drive-by shooting. His mother was in jail.

In another case, the alleged father of the child was in jail and
the mother refused to submit to a psychiatric exam, even though
she had been previously institutionalized. Despite the judge’s urg-
ing, the mother refused.

There was also a 14-year-old mentally handicapped child whose
mother, an alcoholic, gave the child to a family friend 10 years ago.
The child’s father had been in and out of jail. The family friend
died, leaving her daughter to care for the child. The child entered
the system because it was that daughter who had been accused of
abusing her; 15 witnesses were scheduled to testify, most of them
against the caretaker.

There was another case involving a teenage girl with sickle cell
anemia who came to the United States from a Third World country
where no medical treatments were available to her. Her uncle, who
was the only person who had health insurance to cover her, was
accused of sexually abusing her.

In fiscal year 2000 there were more than 4,500 open abuse and
neglect cases in Superior Court. Of those, 1,400 were new cases.
But there were also more than 4,600 active domestic violence cases,
more than 3,400 active juvenile delinquency cases.

In the Family Division and the DV unit, as a whole, there were
more than 33,000 open cases in fiscal year 2000. Each of these
cases represents a family in trouble. I haven’t even tried to de-
scribe in my testimony the difficulties faced by judges in juvenile,
custody, divorce, domestic violence, and support cases in Superior
Court. Family cases, especially abuse and neglect, are extremely
complex. I give you this information to illustrate those complexities
and to demonstrate that the complexities are not the result of the
court system. We're dealing with human beings who have human
frailties, and reforming the court will not solve the underlying soci-
etal problems that lead to the abuse and neglect of our city’s chil-
dren, nor will it create more permanent homes for those children.

We appreciate the need for reforms and we are grateful that
Congress is willing to help address those problems, but we urge
Congress to be cautious and to make sure that the reforms are
truly beneficial to this city.

Thank you.

Mrs. MORELLA. Thank you very much, Ms. McKinney. Please
know that your testimony in its entirety will be in the record.

[The prepared statement of Ms. McKinney follows:]
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Family Law Section

Testimony of the Family Law Section
Of the District of Columbia Bar
Before the Committee on Government Reform
Subeommittee on the District of Columbia
June 26, 2601

The Family Law Section of the District of Cofumbia Bar is pleased to submit to this
Subcomumittee this testimony on the draft District of Columbia Family Court Act of 2001, Qur
members are attorneys who represent children, parents, grandparents and other caretakers in
all types of family law cases, including adoption, divorce, custody, abuse and neglect, child
support, paternity and other such proceedings. The Family Law Section of the D.C. Bar
represents the most highly respected family lawyers in the D.C. area and some of the best
family lawyers in the country. The District of Columbia Bar has approximately 74,000
members. The Family Law Section is comprised of those members of the D.C. Bar practicing
family law in Washington, D.C. and neighboring jurisdictions. The views expressed herein
represent only those of the Family Law Section of the District of Columbia Bar and not those
of the D.C. Bar or of its Board of Governors,

The reason for the Family Law Section’s interest in this legislation is very simple.
The Section is wholly comprised of individuals who represent, on a daily basis, the children
and families who will be most affected by the proposed legislation. Our collective knowledge
and experience regarding D.C. family law, our deep concern for the persons these laws seek
to serve and protect, and our unique understanding of the pressures facing the Family Division
of the D.C. Superior Court and the judges that labor therein, give the Section an enlightened

and valuable perspective on the issues facing the Superior Court today. It is important to state
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at the outset that the Family Law Section has always had a strong interest in ensuring that the
Family Division of the Superior Court provides the best services that it possibly can to the
children and the families of the District of Columbia. The Section has always supported positive
and productive movements initiated both inside and outside of the Court to improve its ability to
meet the needs of its constituents.

The Family Law Section is grateful to Chairwoman Morella, Representative DeLay,
Representative Norton and Representative Davis for including us in the discussions which led to
this draft legislation. We appreciate having the opportunity to voice our concerns. We are
pleased to see that the present draft keeps the family court within the Superior Court. We view
this as the most critical element of any reform plan.

We applaud the sponsors of the legislation for including in the draft bill mandates for a
new computer system, continual education and training of Family Court judicial officers and
personnel, increased provisions for alternative dispute resolution, practice standards for court-
appointed attorneys, permissive extension of a judge’s assignment to the Family Court, the use of
specially trained magistrate judges, on-site coordination with other government agencies
necessary to the efficient management of abuse and neglect cases, a social service liaison, and
annual reporting by the Family Court. It is crucial, however, that Congress also provide the
funding necessary to support these mandates.

The Family Law section would like Congress to know that since January, when Chief
Judge King, Judge Walton and Judge Josey-Herring assumed their current leadership roles, there
have been significant improvements in the functioning of the Family Division of the Superior
Court. Chief Judge King added an additional calendar and judge to handle abuse and neglect

matters in the Family Division. Judge Walton established working groups that have studied the
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Family Division. The working groups include judges, court personnel, children’s advocates,
local counsel, members of the bar and others. The changes suggested by the working groups
would significantly improve the Division. In fact, some of the suggestions from the working
groups have already been implemented. All of the calendars in the Family Division are being run
much more efficiently and with greater success. We attribute these changes to the dedication and

- extraordinary efforts of Chief Judge King, Judge Walton, and Judge Josey-Herring, along with
all of the judges currently sitting in the various branches of the Family Division.

The Family Law Section has a number of concerns about the proposed legislation. We
have conducted an independent analysis of the draft legislation to determine its potential impact
upon the children and families we represent in D.C. Superior Court. Day after day, we see the
problems faced by children and families, both systemic and societal. We are pleased that the
Family Division has received the attention it needs. However, from our perspective there is a
significant tension between the desire to implement legislation that would prevent today’s
improvements from being dismantled by future leaders versus micromanaging the Superior
Court in a manner that prevents it from adapting to the needs of the community it serves. We
urge Congress to consider the potential unintended consequences of tightly constricting the
discretion of the Court to manage its busy dockets, which may inhibit the Court’s ability to adapt
to the changing needs of this city. As practitioners we want to see continued improvements to
the system but we recognize that it is important not to over-legislate the particulars of the Family
Court, as addressed more fully below. With strict Congressional oversight, all parties affected

by the system will be assured that there will only be forward progress.
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L Length of Judicial Assignments to the Family Court

Aside from the need for ongoing funding, the most important issue in the current draft of
this legislation is the length of any mandatory assignment to the Family Court. 1f Congress
intends to mandate the length of a judge’s assignment to the Family Court, we urge Congress to
provide that the initial assignment to the Family Court is no more than three years, with the
opportunity for judges to voluntarily extend the assignment. In taking this position, we are
primarily concerned with protecting the humanity of our judges and, thereby, the integrity of our
judicial system. It was a life and death issue that brought us to this point and we should not
forget that fact in our haste to make improvements to the system. It is imperative that each judge
sitting on the Family Court has compassion, tolerance, patience, and the quality of spirit
necessary to look at the most difficult family situations day after day and not lose hope or
become desensitized.

Congress should be aware that in Maryland, which has a family division system within its
Circuit Courts, judges are assigned to the family division for one to two years. In Montgomery
County, judges are assigned to the family division for approximately 18 months with voluntary
extension of the assignment. The Honorable Louise G. Scrivener, presiding judge of the
Montgomery County Circuit Court Family Division, has served three years in the Family
Division and will voluntarily rotate out of the Division this summer. Judge Scrivener was a
family law practitioner and Domestic Relations Master prior to becoming a judge. She has been
a dedicated advocate of children and families throughout her distinguished career. In Prince
George’s County, Maryland, which has the longest family division assignment in the state of
Maryland, judges are assigned to the family division for two years. In the Circuit Court for the

City of Baltimore, arguably the only truly “urban” jurisdiction in Maryland, judges have one-
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year assignments to the juvenile/abuse and neglect calendars and one-year assignments to the
domestic relations calendars, where they preside over divorce, custody, child support/paternity,
and domestic violence proceedings.

In order to understand why the Family Law Section recommends that the initial
assignment to the Family Court not exceed three years and that the assignment be extended only

-voluntarily, it is necessary to recognize the difficulties inherent in being a Family Court judge in
the District of Columbia. Family cases differ from civil and criminal cases in some very
important ways. In civil and criminal cases it is usually the jury who considers the facts, applies
the law, and makes the ultimate decision. However, and more importantly, Family Court cases
do not have juries—the judge is the sole decision-maker. At the end of the day, a Family Court
judge cannot simply turn the case over to the jury and receive a decision. In a Family Court case
a judge must listen to whatever evidence is presented, apply his or her knowledge of the law and
his or her experience, decide on the issues, and often write detailed findings of fact to justify the
decision. Every decision made by a Family Court judge will irrevocably alter the lives of
children and their families.

Making the Family Court judge’s job more difficult, many people in the District of
Columbia who are involved in family cases come before the Court without the benefit of an
attorney. In divorce, child custody, child support, paternity and domestic violence cases many of
the litigants do not have attorneys and have no right to court-appointed counsel. Divoree, child
custody, and child support/paternity cases accounted for slightly less than fifty percent (50%) of
the approximately 13,000 filings in the Family Division of D.C. Superior Court in fiscal year
2000. That meant 13,000 families entered the Court system that year. In addition, there were

more than 3,715 new domestic violence cases filed in the D.C. Domestic Violence Unit in fiscal
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year 2000. ! When one or both parties appear before the court in these cases without an attorney,
the judge must protect and, therefore, educate the unrepresented parties in order to ensure a fair
hearing. Hearings are protracted in these cases and require more of a judge’s patience, tolerance
and time. This causes an extreme but delicate tension between the individual needs of the family
members and the Court’s need to manage its congested docket. Even in cases where all parties
- are represented by counsel, the judge faces difficulties. The judge must allocate the available

time and resources in order to provide those parties ample time to try their cases while afso
taking into account the needs of those parties waiting in the courtroom. Given very limited time,
the judge must balance and manage the docket in order to give all parties their day in court.
With overcrowded dockets and many unrepresented parties, this is an extraordinary challenge.

In fiscal year 2000, there were 3,064 juvenile cases, 1,494 abuse and neglect cases, 1,915
mental health/retardation, and 406 adoption cases filed in the Family Division. These cases
account for slightly more than fifty percent (50%) of the cases filed (or placed at issue) in the
Family Division in fiscal year 2000, with abuse and neglect proceedings accounting for
approximately eleven percent (11%) of the total. There are more than 3,000 ongoing abuse and
neglect proceedings, in addition to the 1,494 new or reactivated cases. The Office of Corporation
Counsel (OCC) is responsible for representing the District of Columbia Government in abuse
and neglect cases. These attorneys represent the government’s interests in protecting its children
throughout the life of the abuse and neglect cases.

In juvenile, abuse and neglect, termination of parental rights, and certain mental
healtb/retardation cases, children and indigent parties have a right to free court-appointed
counsel. As with indigent criminal defendants, the right to counsel in these matters is axiomatic.

Attorneys are provided and paid for through Court programs, with some pro bono attorneys

! All Superior Cout statistics reported herein are from the 2000 Annual Report, District of Columbia Courts.
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provided through other non-profit agencies. In abuse and neglect cases, the child and each of his
or her parents has court-appointed counsel. In certain instances foster parents, relative
caregivers, and adoptive parents also receive court-appointed counsel. Most of these attorneys
are appointed through the Counsel for Child Abuse & Neglect Office (CCAN) in Superior Court,
which currently has approximately 275 attorneys on its list of approved counsel. Only
approximately four of those attorneys speak Spanish, in a city with thousands of low-income
Spanish-speaking residents. Attorneys for juvenile proceedings are appointed through the
Criminal Justice Act Office (CJA) in Superior Court or the Public Defender Service (PDS).
There are currently fewer than 250 lawyers approved to handle juvenile matters. For some of the
same reasons it is difficult to recruit judges to the Family Division, it is difficult to recruit
lawyers to represent parents and children in abuse and neglect proceedings and juveniles in
delinquency proceedings. In addition to the difficult and frustrating nature of the work, lawyers
who represent children and parents through the CCAN and CJA offices are paid only $50.00 per
hour. CCAN lawyers must zealously represent their clients with the knowledge that the fees they
will receive for the representation are capped at $1,100 per case, except in exceptional
circumstances. Clearly, there are not enough lawyers to provide quality legal representation to
all the individuals in family cases who desperately need it. The Court needs additional funding
for the CCAN and CJA offices in order to attract additional quality lawyers to represent children
and indigent people. Raising the hourly rate of pay would help the CCAN office find more
lawyers willing to take these difficult cases.

Unfortunately, in addition to not having enough lawyers, Family Court judges also see a
number of cases where a party or a child has inadequate representation by counsel. In these

cases it is the judge who must ensure that the child’s best interest and the parent’s rights are
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protected. This is ofien a very delicate balancing act for the judge. To farther complicate these
abuse and neglect cases, the social services agencies invotved have been understaffed and
overworked. Often, the social service agencies ate simply unable to perform their role. We hope
that with the new leadership at the Child and Family Services Agency (CFSA), and with better
funding, CFSA will have the resources it needs to adequately manage the overwhelming number
of abuse and neglect cases in the District.

In family cases, particularly child abuse and neglect cases, the Superior Court judge often
must try to assist a child in need without vital information or access to the services necessary to
improve the child’s situation. Lack of counsel, inadequate counsel, and overworked social
workers, often mean there is less evidence available upon which the judge can make these
difficult decisions. In these cases the judge begins to perform several roles—not just the role of
the decision-maker. The judge may become the investigator, the provider of information as to
available services, or the protector of the unrepresented or poorly represented party. The judge
must spend significant time explaining the process to the litigants, maintaining control in the
courtroom, ard assuring that each party receives a full and fair hearing. However, at the end of
the day, the responsibility lies with the judge, and he or she must make a decision.

Day after day, Family Court judges see children and families in crisis. But not only do
the judges face people in crisis every day, they generally see only the worst cases of family
crisis. The “easy” and “simple” cases resolve themselves through mediation or negotiation,
often before they even reach the court. Family Court judges often see cases in which one or
more of the people involved has a serious mental illness, substance abuse problem, physical
Himitation, or a combination of the three, and where there is not enough money to support the

family let alone provide the services the family truly needs. There is often emotional, physical or
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psychological abuse on the part of one or more family members. Sometimes the problems of the
family are readily apparent; sometimes the problems are subtle and much time is needed to
identify and find a solution to the problems. Often there is no light at the end of the tunnel for the
families that come before the Court. Ope cannot underestimate the emotional and psychological
toll these cases take on all the people involved in them—litigants, family members, lawyers, and
most importantly the decision-makers, the judges. Family Cowrt judges are charged with making
life-altering decisions each day in cases where there is no simple solution to the families’
problems and where there is often inadequate information and support from the people who
should be informing the judge. This is especially true in this urban jurisdiction where there are
such significant problems with substance abuse, poverty and lack of education.

As Tamily Jawyers we have some ability to limit the number of these particularly difficuit
cases we handle at a given time. We try to avoid fatigue by keeping our hours in check and
working on cases with varying levels of difficulty and tranma. Many family lawyers choose not
to work on abuse cases because they are simply too heart wrenching and stressful—the stakes are
too high. Judges have no such luxury. In general, the cases Family Court judges see are before
the Court precisely because the problems were too complex or severe for the family members to
resolve on their own.

In addition to the emotional and psychological demands of being a Family Court judge,
Congress should also consider the practical aspects of the assignment when determining its
length. Judges in Superior Court typically preside over cases from approximately 9:30 a.m. fo
4:30 p.m. five days per week. Family Court judges typically use the time before 9:30 a.m. and
after 4:30 p.m., as well as weekends, o write decisions and issue orders. To sit on a family court

docket is to have what amounts to two full-time jobs. After hearing cases all day, judges must
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return to their chambers to spend additional time making decisions, writing opinions, issuing
orders and performing their administrative duties. The decisions are not easy to make in most
cases and judges struggle to find the best possible result for children. We know judges in the
Family Division, past and present, who regularly work 12 and 14-hour days, or longer, and
weekends in order to keep up with their caseload. Even the most dedicated advocate of children

“and families could not be expected to maintain such a demanding schedule day after day and
year after year.

Judicial fatigue, like fatigue in any area of life, leads to mistakes. Even with all of the
improvements called for by this legislation and by the Superior Court reform plan, we fear that
judges sitting on the Family Court will become fatigued and desensitized if they are required to
stay more than three years. We worry about what could happen if the judge has seen too much
misery, when he or she has heard the same story one too many times, and has been drained of the
necessary compassion, tolerance, and energy it takes to make wise decisions. The children and
families of the District of Columbia need judges who have the time, the resources, and the
assistance from other branches of government that the children need.” It is primarily for this
reason that we hope Congress will provide the funds necessary to implement the planned reforms
to Superior Cout.

Finally, the children and families of the District of Columbia deserve to have the best and
brightest Superior Court Judges sitting in the Family Court. For good reason, many judges
hesitate to take an assignment to the Family Division. Requiring by law a specific length of
assignment to the Family Court would make it more difficult to recruit qualified judges. Even
three years is a long time for a judge to serve in the Family Court. A shorter assignment would

encowrage more judges to volunteer for the Family Court. For many people, including many
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family law practitioners, more than three years on the Family Court bench would be far too long.
Five years represents fully one-third of a judge’s initial term of appointment--ioo many o make
it an appenling assignment for many judges. Moreover, a five-year assignment would likely
eliminate a judge’s willingness or ability to return fo the Femily Court after serving in a different
division. The Family Division has benefited greatly from the experience and insight gained by

- judges who have served in other divisions and returned to the Family Division bringing with
them fresh perspectives, new skillg, renewed energy and dedication. The Family Division has
also benefited from having jndges from all backgrounds sitting in the Division. Some of the best
Family Division judges had no prior experience in family law. What matters most is not the
judge’s background, but that the judge has excellent judicial skills, life experience, and a great
deal of compassion.

We believe that Congress should not mandate the length of judicial assignments to the
Family Court. We believe it would be preferable for the Committes to recommentd to the Chief
Judge an assignment of two to three years on the Family Court, which can be monitored through
Congressional oversight. If Congress feels it necessary to mandate the length of judicial
assignments to the Family Court, for all of the reasons set forth above, we strongly recommend
that the assignment be no longer than three years.

I Minimizing the potential negative impact of the proposed legislation,

As stated previously, for family law practitioners there is a significant tension between
the desire to implement legislation that would improve the Superior Court and prevent those
improvements from being dismantled by future leaders versus micromanaging the Supetior
Court in a manner that may have a negative impact on the Court and the community it serves.

‘We have analyzed the legislation and we have reviewed the Comments of the Superior Court on

11
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the draft Isgislation. Our concerns about the legislation arise from our interest in having the best
possible judges in the Family Court. The proposed legislation may inhibit the ability of the
Chief Judge to ensure that there is a full complement of highly qualified judges in the Family
Court and the D.C, Domestic Violence Unit at all times. Limiting the discretion of the Chief
Judge to require judges to serve in the Family Court and to remove judges when necessary conld

- cause significant problems. What if there are not enough judges who volunteer for the
assignment because of the restrictions in the legislation? What if the best judges do not
volfunteer? What if after a judge leaves, no other judge volunteers to take his or her seat? It is
imperative that the Chief Judge retains the discretion necessary to ensure that the Family Court
and the D.C. Domestic Violence Unit have the highly qualified and skilled judges needed to
resolve these complicated family cases. From our perspective as family law practitioners, we
make the following additional recommendations with respect to the draft Jegislation:

Al It is imperative that the legislation specifically acknowledges that cases pending
in the Domestic Violence Unit will not be required to be transferred to the Family Court. The
Domestic Violence Unit was created, after careful study and much hard work, to address the
specific needs of families and children touched by the myriad of issues arising from domestic
violence. It is important not to create confusion between that Unit and the new Family Court,
and to permit cases to move between the two as necessary to best serve the families involved.
Again, the Court must be given discretion to address such matters on a case-by-case basis,

B. If the legislation in its final form requires a mandatory minimum nmumber of
judges to be assigned to the Family Court, the Family Law Scction supports an overall increase
in the total number of judges in the Superior Court. We believe it is important for the Chief

Judge to retain the discretion to shift judicial resources as necessary to address changes in the
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needs of the court and the community as a wholg, Just as we believe additional judges should be
puiled from the Civil or Criminal divisions when needed in the Family Court, we believe the
Chief Judge should have authority fo move a Family Court judge to another division if necessary,
and if the Family Court can spare the judge. If the Chief Judge does not have discretion to move
Jjudges, within reason, between divisions, the Court’s ability to meet the needs of the entire D.C.

- community may be compromised. The Court is already limited by the fact that Superior Court
Judges are federally appointed, and the length of the confirmation process delays the ability of
the Court to fill vacancies. There are currently three vacancies in the Superior Court. The judges
expect three more vacancies to ocour by the end of this year. There are generally at least two to
three vacancies each year. Increasing the number of judges allocated to the Court would allow
for each division of the Court, the Family Court, and the Domestic Viclence Unit, to remain at
maximum strength despite the usual vacancies expected with judges feaving the court.

C. Many abuse and neglect cases are complex and remain open for good reasons.
Requiring these cases to be transferred into the Pamily Court without an assessment of what
result would most benefit the child in question is unteasonsble and may not serve the child’sbest
interest. We belfeve the Presiding Judge of the Family Court should have discretion to defermine
that particular children are best served by leaving their case with a particular judge, even if that
jndge is not sitting in the Family Court. We believe it is best not to mandate a wholesale transfer
of all cutrently pending abuse and neglect cases to the Family Court but rather to allow
discretion in special circumstances. Additionally, we fear thai the wholesale transfer of
approximately 4,500 abuse and neglect cases info the newly created Family Court without
sufficient judicial and court resources would negatively impact the children involved in those

cases. Many of the children in the abuse and neglect system have serjous emotional,
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psychological, and physical limitations that require significant resources and attention. I the
new Family Court is inundated by the influx of existing cases, we believe it is highly likely those
children will suffer from the lack of individual attention by a judge familiar with their
circumstances.

D. We have already outlined the many reasons a judge might not vohntear for orbe
able to tolerate a long-term assignment to the Family Court, although he or she might be an
excellent Family Court judge for several years. The legislation should not require judges to
make certifications to the Chief Judge prior to assignment to the Family Court; nor should the
removal of a judge from the Family Court require a “finding™ that “the retention of the judge in
the Family Court is inconsistent with the best interests of the individuals and famnilies who arc
served by the Family Court.” These certifications and the potential of a public finding are likely
to discourage even mote judges from volunteering for an assignment to the Family Court.
Judges are only human and the Family Court docket is a very demanding assignment. Congresé
must not strip the Chief Judge of the discretion to quietly make cerlain decisions without causing
his fellow judges public embarrassment. There are many reasons why a judge may need to leave
the assignment early. There could be many reasons the Chief Judge would need to remove a
judge mid-term. A judge could have a family crisis, become ill, becoms overwhelmed by the
difficult and overcrowded docket, or simply be il suited for service on the Family Court. If
Congress requires a three or five-year assignment, includes requirements for certifications by
judges before 1aking the assignment, and requires findings by the Chief udge before a judge
could be removed (voluntarily or involuntarily) from the Family Court, the Chief Judge may be
unable to fill vacancies or remove judges when necessary. This would have a negative impact

upon the children and families appearing before the Family Comt.
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It is our hope that with the planned reforms to the Superior Court and the abuse and
neglect system as a whole, the number of abuse and neglect cases in Superior Court will be
significantly reduced, which would change the needs of the Family Court. We believe the
legislation does not need to restrict the Court’s ability to manage family cases as much as the
proposed draft would. Since the legislation provides annual reporting by the Chief Judge and
significant Congressional oversight, Congress, children’s advocates, members of the bar, and the
community will have an opportunity to evaluate whether the Family Court is functioning
appropriately.

1. Appropriations

If Congress intends to proceed with this Jegislation, the addition of a provision that
specifically authorizes funding of the changes required by the bill is absolutely essential. The
substantial changes to Superior Court required by the bill cannot be funded within the Court’s
current budget. The Family Law Section is aware that if the bill does not contain specific
authorization for funding the reforms, the necessary funding may not be available. If funding is
not available, the Court will not be able to make many of the necessary changes. If reforms are
mandated without proper funding, the families and children of the District will likely be in a
worse position than when we started this process.

V.  Conclusion

In conclusion, we would like to thank Congress for shining a light on these very
important issues. We recognize the need to improve the handling of abuse and neglect matters in
D.C. Superior Court and throughout the system. We believe that as a result of the attention these
issues have received, there have already been substantial improvements. We believe the

improvements will continue under the watchful eyes of Congress, advocacy groups and the bar.
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According to the most recent Annual Report of the District of Columbia Courts, in fiscal year
2000 the Family Division had 29,204 active cases under its jurisdiction. Tn addition, there were
more than 4,675 active domestic violence cases. The open abuse and neglect cases represent
approximately thirteen percent (13%) of those 33,879 cases. We realize that these are in fact the
most important cases the Court handles. However, the draft legislation would impact all family
£ases.

It is irmportant for this Subcormittee to understand as it considers Jegislation that would
dramatically affect the entire Family Division exactly what challenges the judges of Supetior
Court face in handling abuse and neglect cases. In fiscal year 2000, approximately seventy-five
percent (75%) of the 1,417 new children who entered the abuse and neglect system in Superior
Court were over four years of age; more than fifty-eight percent (58%) were over the age of
seven. In order to provide this Commitiee with a true picture of the abuse and neglect situation
in the District of Columbia, I would Hke to share with you what ] observed in just one hour of
one day in one of the three abuse and neglect courtrooms in D.C. Superior Court:

On this particular day, the judge was scheduled to hear two trials, two status hearings,
and two review hearings. In addition, the trial from the preceding day had to be completed.

‘When the court called the first trial scheduled at 9:30 that morning, the attorneys and
social workers stepped forward. There was an attorney from OCC, a social worker, an attorney
for the child (a guardian ad litem or GAL), an attorney for the mother, and an attorney for the
father. The attorney Tor the mother was substituting for the attorney who had been appointed by
the Court but who had never actually appeared in the case, or returned the phone calls of the
father's attorney or the GAL. The substitute attomey had only recently learned of his role in the

case. The child was not residing with either parent. The man alleged to be the father of the child
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was denying paternity but could not be tested because he was in jail in another jurisdiction. The
social worker had not been able to perform her job because the mother, who had previously spent
time in a psychiatric hospital, refused to participate in the court-ordered psychological
evaluation. Despite the judge’s gentle but firm admonishment and warning as to how it might
affect the decision as to whether her child returned to her custody, the mother refused to
participate saying she had already been evaluated once, she did not have mental problems, and
she had to work. Since the trial from the preceding day had to be finished, the case was
continued for several weeks. Simply rescheduling the case took 20 minutes of Court time.

As the first case was being rescheduled, the judge received an emergency telephone call
from a third party caretaker of a child in the system. After taking the call, the judge learned that
the caretaker was about to be evicted from her apartment. The judge tried to calm down the
caretaker and asked the Courtroom clerk to call the social worker to give the caretaker assistance.

When the Court called the second trial, present were an attorney for OCC, two social
workers, the GAL, the father and his attorney, and the mother. The mother’s attorney was not
present and the mother had been unable to reach him. He is also her attorney in the case of
another child she and the father have in the system. The Court could not proceed without the
mother’s attorney present. The case was passed by the Court in the hope that the mother’s
attorney could be located and a new hearing date set. This case was before the court for
approximately ten minutes.

The first status hearing took approximately ten minutes. The child in question had been
shot in a drive-by shooting two nights before. The mother was in the Superior Coust lock-up
because she had been arrested the night before. The child’s grandmother was the long-time

official custodian of the child, but had only just learned of the shooting. The child’s condition
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was unknown. Present for the status hearing were the attorney from OCC, the grandmaother’s
attorney, the mother’s attorney and the GAL. The case was rescheduled for six days later.

The first case called for a review hearing was delayed because the mother’s attorney was
not present and the father was expected to appear at the hearing but had not arrived. Present in
the Courtroom for this review hearing were the GAL, the foster mother and her attorney, the
mother, the father’s attorney, the father’s wife, an adult child of the mother, several social
workers, and several witnesses. The case would be called again later in the day.

In the second case called for a review hearing, the facts were devastating but a permanent
placement was achieved for the child. The child suffers from sickle cell anemia, but no longer
has legal immigration status. The child’s father lives in a war-torn third world country. Her
parents hoped she would receive better medical treatment in the U.S. She had been living with
her mother and an uncle before the uncle was accused of sexually abusing her. Present in the
courtroom for the hearing were the attorney for OCC, a court social worker, a CFSA social
worker, the GAL, the mother’s attorney, the accused uncle’s attorney, the father’s attorney, the
aunt who was the current caretaker and her attorney, the uncle who hoped to become the child’s
custodian so she could move to the jurisdiction where her mother now lives and works, and the
social worker, nurse and art therapist from the local hospital where the child has received
treatent for several years. The child’s immigration status and need for health insurance were
critical issues. There was also an issue of whether the father had consented to an adoption by the
accused uncle, and whether he consented to the other uncle having custody. The case was before
the Court for 25 minutes before it was clearly established that all the relevant parties consented
to the second uncle having custody, that the immigration issue was resolved, and that the child

would have health insurance through the uncle. The parties and counsel left the Courtroom to
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prepare a consent order for the judge to sign. The case would be called again when the consent
order was ready.

As for the trial that started the day before, the attorney from OCC had not finished
presenting her evidence to the Court. A total of 15 witnesses were expected to testify.
Approximately half of those witnesses had already testified. At issue in the case was the alleged
abuse of a teenage mentally retarded child whose mother had put her in the care of a family
friend more than 10 years earlier. The child’s mother has an alcohol problem and her father has
been in and out of jail. The family friend cared for the child until her death at which point her
adult child began to care for the mentally retarded child. It is this caretaker who is accused of
abuse and neglect. This trial was scheduled to resume at 10:30.

This is what unfolded before one judge, in one hour, on one random day in D.C. Superior
Court. These were not even some of the more difficult cases. Imagine, if you would, what the
other hours of that day are like and all of the other days that came before and that will certainly
follow.

It is admirable that the Committee is willing to tackle this problem. We urge it to tread
gently in reforming the Family Division of the Superior Court. Family cases, particularly abuse
and neglect cases, are extremely complex. They are intellectually and emotionally challenging
for all of the individuals involved. The Court is only one small part of the entire system.
Reforming the Court will not solve the underlying societal probiems that lead to the abuse and
neglect of our city’s children, nor will it create more permanent homes for the children in need.
A judge can only do so much to protect children and families. Dedicated as they are, the judges
cannot prevent abuse and neglect, or create permanent homes for the children affected by it.

Until we have adequate mental health services, educational and job training programs, residential
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drug and aloohol treatment programs where parents can bring their children, and effective

employment programs, we cannot hope to solve this problem.

District f Columbia Bar
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Mrs. MORELLA. I am pleased to recognize Tommy Wells, execu-
tive director of the Consortium for Child Welfare.

Mr. Wells.

Mr. WELLS. Thank you, Chairwoman Morella and Congressman
DeLay and, of course, my Congresswoman, Eleanor Holmes Norton.
Thank you very much.

I am Tommy Wells, the director of the Consortium for Child Wel-
fare, and I am testifying today in strong support of the proposed
bill to establish a Family Court for D.C. within the D.C. Superior
Court.

The Consortium is a 24-year-old umbrella agency for the private
family service providers for the District of Columbia, and we have
advocated for a Family Court for D.C. since 1997. We believe it is
extremely important to have well-trained judges who want to hear
cases of abuse and neglect and have experience in family law. We
support using magistrates to staff the Family Court, drawing from
a large pool of qualified attorneys in the city who have worked for
many years in this field on behalf of children.

All new cases of neglect and abuse must remain with the Family
Court, and the practice of sending the cases all over the courthouse
should end. This one change will improve outcomes for children by
enabling government attorneys to be present at all child abuse and
neglect hearings, and it will assure the consistent application of
our child welfare laws.

Understanding there are arguments on both sides of the issue,
we support 5-year judicial appointments to the Family Court. We
have seen the incredible impact on the number of children adopted
from the foster care system since one judge has been assigned that
responsibility—from less than 60 per year to almost 300 per year.

This bill allows for providing services closer to where children
and families live. We support establishing a satellite court for chil-
dren and families east of the Anacostia River. The location of the
current court best serves the interests of the lawyers and judges
and the other professionals that practice there, not the 60 percent
of the District’s children and the majority of the families and chil-
dren that live east of the Anacostia River that are in the child wel-
fare system. The likelihood families are reunited or children are
freed for adoption in a timely manner is directly related to a par-
ent’s involvement in the court process. A satellite court would dra-
matically increase parents’ ability to participate in this process.

Last, the bill provides badly needed resources, or hopefully the
bill can help spur badly needed resources for the court’s Family Di-
vision. It is with—this court has—our current Family Division has
received the lowest priority for support for too many years. The
current Superior Court is not readily accessible to the city’s chil-
dren and families. They have to wait in the hallways to have their
cases heard, and there are generally not any rooms available for
social workers and attorneys to meet with their clients. The current
computer system is not up to the task of tracking our children’s
cases.
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Thank you for this opportunity today. Based on my 15 years ex-
perience in working in child welfare, there is no doubt in my mind
that a Family Court will improve the outcomes for our children.

Thank you.

Mrs. MORELLA. Thank you very much, Mr. Wells.

[The prepared statement of Mr. Wells follows:]
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Thank you for the opportunity to testify today on reforming the Family Division of the
District of Columbia Superior Court.

My knowledge of the Superior Court stems from 15 years working in the DC child welfare
system, both as director of the Consortivm for Child Welfare and as a DC social worker.
The Consortium is an umbrella organization representing the majority of the not-for-profit
family service agencies that serve the children of the District of Columbia. Our member
agencies care for more than a third of the children in the District’s foster care system. The
agencies’ social workers provide the case management services required under local and
federal law and routinely appear in the Family Division of the DC Superior Court.

On a personal note, I spent six years as a social worker for the DC Child and Family
Services Agency, where almost all of my cases were under the jurisdiction of the Family
Division of the Superior Court.

The Consortium for Child Welfare has advocated the creation of a Family Court for the
District of Columbia since 1997 and we strongly support the legislation proposed today.
The District of Columbia Family Court Act of 2001 addresses two major issues. First, it
assigns judges (and magistrates) with the experience and interest needed to be effective in
this field of law, ending the practice of assigning cases throughout the courthouse (to more
than 59 judges). Second, it provides the resources necessary for treating children and
families humanely when they interact with the court.

Keeping all child abuse and neglect cases in the Family Court and the hiring of
magistrates and assigning additional judges with increased terms to a Family Court
will accomplish the following:

H
¢ Ensure consistent application of the law. Judges and magistrates with expertise
gained through longer assignments and specialized training will be able to develop
sustainable judicial strategies to improve outcomes for children, This is not
hypothetical. When the Adoptions and Termination of Parental Rights calendar was
assigned to one judge for three years, the number of adoptions granted by the court
rose from less then fifty per year to nearly 300 per-year.

o Enable the government to be represented at all neglect and abuse court hearings,
The government is unrepresented at more than half of the court proceedings involving
abused and neglected children in the District. The District’s Corporation Counsel is
unable to attend and provide counsel in the majority of abused and neglected children’s
court review hearings because they cannot cover fifty-nine different judges and
courtrooms. This means that the government is rarely able 1o ensure that the timelines
of the Adoption and Safe Families Act are met and they are not available to advocate
for permanency goals for children.
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* Increase safety and improve outcomes for children. Judges hearing cases of
children under the care of the government as a matter of routine are able to set
standards and recognize systemic problems that need to be addressed. When judges
hear abuse and neglect cases while presiding over the Criminal Court or Landlord-
tenant Court, they are rarely able to provide a sustained focus on problem areas af the
Child and Family Service Agency that impact children. For example, when an
infant/toddler is living at a group care institution for months, an unreasonable length of
time, a judge easily can fail to recognize that it has become the norm for all children at
the facility. Judges are often the last safety net for children in the government’s care.

The Consortium for Child Welfare supports increasing terms for Judges assigned to
the Family Court.

The District of Columbia’s professional child welfare community almost universally
supports increasing the terms of judges assigned to the Family Division/Court. The
Consortium for Child Welfare supports a five-year term — especially for judges overseeing
adoptions and termination of parental rights. There has been a six-fold increase in the
number of children adopted from foster care since a single judge has been handling the
cases rather than rotating the responsibility among many judges on a short-term basis,
Increasing the terms of Superior Court Judges in the Family Division has been
recommended by Former DC Corporation Counse! Judge John Ferrin, former Presiding
Judge of the Family Division Judge Zinora Mitchell Rankin, The Children's Law Center,
the Council for Court Excellence and local child advocacy groups including DC Action for
Children.

The Consortium supports increased resonrces for the Family Court and locating
court proceedings closer to where children and families live to improve outcomes for
children.

A satellite court with sufficient parking should be located East of the Anacostia River.
Currently, the Superior Court is not readily accessible nor is it well suited for the vast
majority of children, families and foster families it serves. More than 60 percent of the
District’s children live East of the Anacostia River. More than 50 percent of DC’s foster
families live in Maryland. There is very little reliable or affordable parking near the
courthouse. The waiting area for families for hearings is in the hallway. There are
insufficient rooms for social workers and attorneys to meet with children and families. A
parent’s participation in court proceedings is a primary factor for determining family
reunification or making a timely decision terminating a parent’s rights. The physical
requirements of a Family a Court is very different from a Court of General Jurisdiction.

A new integrated computerized tracking system will assist in managing cases for
expediting permanent placements for children.

There are more than 4,500 children’s cases under the jurisdiction of Superior Court. The
Court conducts in excess of 1,000 hearings per month on cases of child abuse and neglect.
Tracking goals, siblings and use of services in relation to the Child and Family Services
Agency is required for assuring timely decision making in children’s cases,
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Summary

The Consortium for Child Welfare strongly supports all aspects of the bill to establish a
Family Court of the Superior Court for the District of Columbia. We expect the proposed
changes to reduce the time children spend in foster care by expediting the placement of
children with safe, stable, permanent families. We also expect the proposed legislation to
increase the safety of children by assuring greater expertise in the Court’s decision making
when confronted with the complexities that accompany family neglect and abuse.
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Mrs. MORELLA. Thank you all for your testimony.

I guess I'll start with Mr. Harlan. I know that in the rec-
ommendations—I guess those 10 recommendations that you sub-
mitted from the Council for Court Excellence, you talked about in-
centives, and it was pretty much the kind of question I wanted to
ask the previous panel, as we talk about burnout of judges and the
area’s difficulties in attracting the most committed people to learn
and to serve in the Family Division of the Superior Court. Are
there some incentives that could be offered that would attract more
people and demonstrate society’s high value placed on such judges?
And if any of the rest of you would like to comment on that also.

Mr. HARLAN. Yes, we believe incentives are an important part of
this process. As you point out, there has been a lot of belief that
the Family Court was, in fact, a second level of importance within
the Superior Court system, and it’s quite unfortunate. That has to
change. The location, just as you just heard, and the physical facili-
ties, they are not conducive to encouraging a person to want to be
a part of this Family Court, a judge.

Specific incentives, I think one thing—by moving to a unified
calendaring system where it is one family and one judge, that it
would be much more interesting to the judge not to have to listen
to just child abuse and neglect cases, but to really understand—
and you've heard the judge from Texas talk about—to have the
feeling of success when things work. Right now they just get passed
down and there’s not that feeling. So I think the whole attitude of
the judges will change with that fundamental one judge/one family
unified calendaring approach.

There are some other suggested in our written testimony. We
had some other ideas for incentives, such as additional guaranteed
pay, paid study or training interval of 6 to 8 weeks between terms
for any judge or magistrate who signs up for a second term of 3
or 4 or 5 years, whatever it is. That type of incentive that is unique
and recognized, but it is very beneficial to the conduct of that
judge’s work. I mean, it’s not going and goofing off, but studying
what best practices are around the country and things of this na-
ture that add to the feeling of really, “I'm on my game. I'm doing
a great job. And I'm being supported by a court system in a city
that values it.” And I think all of those things will come into play
as really strong incentives.

Mrs. MORELLA. Are you finding some of these practices are being
employed in different parts of the country?

Mr. HARLAN. I don’t believe our report specifically found that.
These are ideas that were decided as we needed incentives. If we
were in your position, which ones would we be considering? And
then that’s what we believe.

But let me, if I may, ask one of my associates here today who
is really working the vineyard on this—Priscilla, what’s the answer
to that question?

Mrs. MORELLA. She was nodding her head affirmatively.

Mr. HARLAN. She said there are some pieces of information with-
in our research that would focus on this.
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Mrs. MORELLA. It might be very helpful for us——

Mr. HARLAN. We will.

Mrs. MORELLA [continuing]. If you could get that to us, too.
Mr. HARLAN. We will be happy to.

[The information referred to follows:]
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counclL FOrRCOURT EXCELLENCE
1717 K STREET, NW +  Surre S0 WasmingTor, DO 20036

202.78%.5917 * Fax 2. TES SD2Z 4 WEssITE wwwmaurwxccilcnce.u:g
MEMORANDUM
Date: July 16, 2001

Teo:  Russell Swith, Staff Divector
Subcompities on the Distriet of Columbia

From: Aadrea Larry
Senior Pclicy Anatyst

Re:  Recruitment Incentives for Family Law fudges

In response to your inquiry, I conducted ressarch o determine whether
other courts offer added incentives to encourage judicial applicants to serve
longer terms of service in family divisions or courts. I gathered information
from en inquiry I posted on the National Center for State Courts® ("NCSC™)
list serve and NCSC's Madeivan Herman provided me with some articles on
the subject. 1 also spoke directly with the Administrator of the Family Court
in Louisville, Kentucky and the Presiding Judge of the Pima County Juvenile
Court in Tucson, Arizona, two courts that impressed us during our site visits.

Wost of the people I heard from acknowledged that attracting and
retaining qualified family law judges is a problem in their jurisdiction. See
attached list serve responses from Seminole County, Florida, Wisconsin, and
Delaware. The lirerature seems to confirm this. Yet, most indicated that their
Jjuzisdictions offer no incentives to coumter this. One notable exception is the
Family Court in Louisville, Rentucky. Judges in Louisville run for office and
according to Family Court Administrator, Jim Birmingham, there is ne
shortage of candidates. The most important incentive Louisville offers is the
basic tools necessary to do the job, Le, staffing and rescurces

Although Tucsor’s Juventle Court has had difficoity recruiting judges,
it has a large number of commissioners pro fem who regularly renew their
termos of service. The commissioners pro fem, have greater authority than
reguiar commissioners, inchuding the authority to hear contested marters, and
they are treated like judges. This elevated status appears to be sufficient
incentive for them to renew their terms. The Congressional bill proposed by
your committee provides for a sinular slevated status for magistzates (in other
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divisions of the court they are referred to as commissioners and they do not have authority to hear
contested matters) which may have a similar effect.

Jeffrey Kuhn'’s article, 4 Seven-Year Lesson on Unified Family Courts: “What We Have
Learned Since the 1990 National Family Court Symposium,” Spring 1998, pgs 75-76 (copy
enclosed) contains a good discussion of possible judicial incentives and ways of preventing
judicial burnout. Another good resource on the topic is Victor Flango’s article, Creating Family
Friendly Courts: Lessons from Two Oregon Counties, Family Law Quarterly, Volume 34,
Number 1, Spring 2000 pgs 123-126 (copy enclosed). The following list was compiled from
these and other resources:

1) Pay differential

2) Extraordinary retirement benefits

3) Extra vacation time

4) Family court leave that could be devoted to related academic pursuits

5) Frequent Involvement in Education and Training / Sabbaticals - CCE proposed a
combination of 4 and 3, i.e.. guaranteeing judges and magistrates not less than 80 hours
per year of paid off-site training in family law and related matters and a guaranteed paid
respite or training interval (e.g. 240 -hours after a 3-year term) for any judge or magistrate
who signs on for another tour of duty in Family Court. We also proposed that non-
judicial personnet be guaranteed good training.

The Louisville Family Court provides its judges with 4 “in-service” days each year,
i.e, days devoted to training. In addition, it encourages its judges to attend the National
Council of Juvenile and Family Court Judges’ (“NCJFC”) annual training seminar. The
Tucson Juvenile Court also sends its judges and commissioners to NCJFC training.
Deborah Bernini, Tucson’s presiding family court judge says she finds NCJFC training
“invigorating.” Court Administrator, Jim Birmingham, and Judge Bernini both agreed that
the incentives proposed by CCE were very attractive.

6) Encourage community involvement.

7) Encourage judges to act as agent for change - Examples given are testifying at
legislative hearings and communicating with the media.

8) Sufficient resources - This includes providing adequate well-trained staff and the
resources to provide families with necessary services, i.e., the basic tools to do the job.
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Louisville and Tucsen provide their judicial officers with excellent resources. CCE
saw first-hand evidence of this on our site visits. Both courts are located in spacious
modern buildings. Both have excellent management. Louisville provides its judges with a
large administrative staff including staff attorneys, social workers, law clerks, and
secretaries. Tucson has a comprehensive ADR system and a highly functional information
management system.

Tucson also has a part-time commissioner pro fem who fills in for other
commissioners one afternoon a month on juvenile cases to give them a break from
courtroom duty.

9) One Judge/One Family - Another means of avoiding judicial burnout, which already
has been incorporated into the Congressional bill proposed by your committee, is to have
judges hear all cases related to a family, i.e., the one judge/one family approach. This well
recognized “best practice” is not only good for families, it adds variety to a judge’s
caseload. Many courts are striving to implement the one judge/one family approach or
some variation of the approach (most often one judge/one case.) Two jurisdictions that
come close to achieving the one judge/one family model are Louisville and Deschutes
County, Oregon. See List Serve Response from C. Flango and How are Courts
Coordinating Family Cases, ? Flango, Flango & Rubin, (National Center for State Courts,
1999) (excerpt attached). (The Oregon judges also carry a general jurisdiction caseload,
but are responsible for coordinating a limited number of family law cases both civil and
criminal.)

The traditional response to judicial burn-out has been to rotate judges to other divisions
throughout the court. However, many courts are now beginning to see rotation as a problem
rather than a solution. See List Serve Responses from E. Carlson and A. Skove. Rotation
discourages training and efforts to obtain the specialized knowledge required to handle family law
cases. Rotation also is incompatible with the one judge/one family approach. Creating Family
Friendly Courts: Lessons from Two Oregon Counties at 123-24.

[v9)
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Re: Judicial locentives

folll

Subject: Re: Judicial Incentives
Date: Wed, 4 Jul 2001 09:48:55 -0700
From: "eric silverberg" <desilver@ix.netcom.com>
To: "Andrea Larry" <lanry@courtexcellence. org>

Andres,

This is a problem. I am employed in the 18th Judicial Circuit of Florida

located in central Florida. In my part of the circuit, Seminocle County, 4
judges work in family. Half of their caseload is civil, the other half is
family.. The judges will never agree to work a pure family divison again.

Until quite recetly, the other part of the circuit used to assign jugdes to
a pure family division. Due to burnout, they opted for thr Seminole model.
Let me konw if you need more details..

Erie

From: Andrea Larry <larry@courtexcellence.org>

To: NCSC - court2court mailing list <courtZcourt@mail.ncsc.dpi.us>
Sent: Tuesday, July 03, 2001 11:25 AM

Subject: Judicial Incentives

v

This is a message from the "court2court” mailing list.

v

Is anyone familiar with courts offering incentives (financial or
otherwise) to judges to encourage them to serve long term assignments
(i.e., 5 to 7 years or longer) in family courts or divisions. I am
interesting in learning whether other jurisdictions have difficulty
recruiting judicial officers to serve a lengthy term in the family court
or division and if so how they handle this. In your response, please
indicate whether your court is a stand-alone family court or a general
jurisdiction court with & family division. Thanks

Andrea Larry

Council for Court Excellence
Larry@ccurtexcellence.org
(202) 785-5917

VVVVVYVVYVYYVYYVY YV

v

Simple replies go to the original sender only.

To post to the entire list, elither do a Reply-All, or
re-address your message to court2court@mail.ncsc.dni.us

To subscribe or unsubscribe, send a message to
courtZcourt-request@mail.ncsc.dni.us with just the word
subscribe or unsubscribe as the subject.

Send any questions about the functioning of
this list to court2Zcourt-owner@mail.necsc.dni.us

VVVVYVYVVVYYVYY

7901 10:17 AM
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Re: Tudicial Incentives

Subject: Re: Judicial Incentives
Date: Wed, 04 Jul 2001 00:44:1% -0500
From: Gary / Marlis Carlson <jwudgy@tds.net>
To: court2court@mail.nesc.dni.us (NCSC - court2court mailing fist)

This is a message from the "gourtZcourt”" mailing list.
Wisconsin does not provide any such "incentives." But then we have a
single level trial court with the expectation that every judge is
capable of deoing anything. Thus, in the multi-judge counties, we have
periodic rotation. One year, twoe years, whatever, in one branch with
the rotation to anocther branch at the end. 3¢, in counties like Dane o
Milwaukee, the judges during the course of a six-year term, will rotate
through at least three areas.

In other multi-judge counties, judges don't rotate in that ssnse but
rotate through an "intake"” period during which they take any cases that
come in during that period. Thus they gef the mix of everything that I

already have being in a one-judge county. {If you want justice in
Taylor County, you come to me! Frightening thought, isp't it?). Intake

yotation is okay but it puts & lot of power in the district attorney and
other attorneys in choosing which week to file their case.

When rotation was originally implemented, there was strong resistance
from some judges. It took stamina, perseverance, chlcanery and pressure
from the top to get it fully implemented, Some judges retired rather
than go teo Juvy court. So long, said I.

But there are no incentives. We're all supposed to take our turn in the
trenches. In that sense, I tend to echo Karl's thoughts {although I
emailed him and told nim he really should gst a bonus Zor firing
somecne-—two, if the person was really desegving!).

But 1f you den't have a single-level trial court, or a strong
administrative backing from the powers "up there" to force judges to
rotate, then incentives would work. It's the free market system at
work. How much will you pay me to come out there?

Gary (cheddarhead) Carlson
Circuit Judge, Taylor County
Medford, WI

FRITZOLAMC @30l . com wrote:

>

> This is a message from the "courtZeourt” mailing 1list

>

> Karl,

> Does Minnesota provide any employees longevity pay, sducational bonus, ndght
> differential, uniform allowance, hazardous duty pay, geographic differential?
> Do peace officers have a better retirement program than court administrators?
>

> There are some difficult issues to overcome when it comes to paying judges in
» "gndesirable assignments" a bonus, but the lidea should not be dismissed

> simply because it doesn't ssem to Fit our traditional sensibilities.
>
>

How do wa get judges to move from the high profile criminal trials, pajor
> civil litigation and Felony preliminary hesarings to those assignments that

tof2 7901 10:16 AM.
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Ret Judicial Incentives

1ofl

Subject: Re: Judicial Incentives
Date: Fri, 6 Jul 2001 6:33:16 EDT
Frem: <nlaird@state.de.us™ (Nancy Laird)
To: <larry@courtexcellence org>

The following message is from BEd Pollard.

The Family Court of Delawara is a unified family court. The judges
are appointed for twelve year terms. No incentives are offered
veyond those provided te the judges in other trial courts.

Edward G. Pollarxd, Jr. Nancy Laird
Court ARdministrator Secretary
Farmily Court of Delaware

First Federal Plaza

2nd Floor

704 King Strest

Wilmington, DE 19801

{302} 577-2222 {[telephonel
{302} 577-30%2 {fax}
epollard@sztate.de.us

————————————— =~ Criginal Message - - - ~ - - = = = — — -« «
From: "Andrea Larry® <larry@courtexcellence.org>

Subject: Judicial Incentives

Date: 07/03/01 14:25

This is a message from the "wourt2court” mailing list.

Is anyone familiar with courts offering incentives [finanscial or
otherwise) to judges to encouxage them to serve long term assignments
{i.e.; to 7 years or longer) in family courts or divisions. I am
interesting in learning whether other jurisdictions have difficulty
recruiting judicial officers to serve a lengthy term in the family court
or division and if so how they handle this. In your response, pleass
indicate whether your court is a stand-alone family court or a general
Jurlisdiction court with a family division. Thanks

Andrea Laizy

Council for Court Excellence
Larry@courtexcellence.org
{202) 785-3917

gimple repliss go to the original sender only.

Te post to the entire list, either do a Reply-All, ox
re-address your message to courtZoourtf@mail.ncsc.dni.us

Ta subscribe or unsubscribe, send a massage to
courtZeourt-~regquest@mail .nesc.dni.us with just the word
subscribe or unsubscribe as the subject.

S$end any questions about the functioning of
this list to court2court-—owner@mail.ncsc.doi.us

719,00 10:13 AM
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FW. judivial insentives for family court

PR

Subject: ¥V ives for family court
Date: Wed, 11 Jul 2001 14:26:39 -0400
From: "Herman, Madelyon” <mherman@nese.dnius>
To: "arry@eourtexcellence.org™ <larry@courtexcellence org>

Andrea,

I'm attaching the responses I recelved from Gene and Carsl Flango hexe
regarding your guestion. If you would like, I van fax to you Gene's
article, "Creating Family Friendly Courts: Lessons from Two Oregon
Counties,” from Family Law Quarterly, Spring 2000. There is also the
axticle by Jeffrey Kuhn, "A Seven-Yoar Losson on Unified Family Courts: What
We Have Learned Since the 1990 National CTourt Symposium,” from Pamily Lew
Quaxterly, Spring 1933,

It deesn’t seem like anyone can come up wWith anything directly on-point.
Some of the information or model family courts might be useful. It wowld be
looking at it from a slightly different angle. "Model Family Court Cut
Foster Cave Stays,” from the Fall 2000 issue of the New York State Jury Pool
News talks aboul increased coopaeration and faster resolution to cases.

I would ke happy teo fax to you any of these articles. Just let me Kpow.
Hadelynn

Madelynn herman

Rnowledge Management Office
Rational Center for State Courts
{757) 259-1549 ox
mherman@acsc.dni . us

v

Original Message- -
Flango, Gene
Toasday, July 16, 2001 i1 aM
Flango, Carol; Herman, Madalynn
Subjact: RE: judicial incentives for family court

I sgree Carel: #1 method of selection must take into accpunt judges whe
want to be there, #2 a diverse caseload with family cases layered on top
(208 of caseload). Seo my article in Family Lew Quarierly--I have
reprints. ne

Original Message-----
Flango, Carol

sday, July 10, 2001 9:09 34

erman, Macelynn

Flango, Gene

Subiect: RE: judicial ipcentives for family court

Madelynn, Gege and I were watching the courtZeourt posts with interest.
I den’t kpow of any seurces tiat deal directly with this issue for femily
courts. It sesems that the best judges for family court are thoss who wand
to ba there s¢ some of the writings of len Edwards, Rebert Page, and Judge
Pitzgerald might be helpful. Another medel we discuss in the’yellow
book® is the Oregon podel whers judges hear all cases related to a family
which include civil and criminsl so they may not feel the specialist
burpout plus these courts have a vexry comprehensive sowial services
support system in place. I think the courl support structure for families
may be just as important as § for judges in making the whole system more
pleasant Carol

VYNV VYR YV YV Y Y Y Y Y YV Yy
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201 16:03 AM
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FW: jucictal incentives for family count

of2

VoYY Y VY

v

Vv oW VoYY

Voo

v

Y

has alrezdy posted her ques
of a response. I heve referred her fo NCJFCU and AJS. Aay othexr ideas or
thoughts??  Thanks.

Original Message-—---
Herman, Madelynn
ruesday, July 10, 2001 8:38 aM
Flangoe, Carol
Subject: Judicial inventives for family court

Carol!

I've got someone asking about judi

cial incentives for judges

family court. Ave you avave of what family courts are deiny to snfice

judges to extend their terms in Ffawily court? I'm sure that burnoui is a
big problem dus to the subject areas they de
anytiing directly on peint in our library but thought you might heve some

I with. T have not found

Councdd for Court Excellence iy asking. Sae
on on courtfeourt and has not recsived much

Madelyan

<01 10:03 AM
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RE: Judicial incentives

tofl

Subject: RE: Judicial Incentives
Date: Tue, 3 Jul 2001 09:30:56 -0700
From: "Carlson, Eric" <ECarlson@supreme.sp.state az.us>
To: "Andrea Larry™ <larry@courtexcellence.org>
CC: "Carlson, Bric" <ECarlson@supreme. sp.state.az.us>

If you could share, I would be very interested in the responses that you get
to your gquestion. I oversee the judical performance review program here in
Arizona and the practice of regular bench rotation is finally beginning to
be discussed as a problem rather than a solution. It would be fun to
stimulate the discussion a bit by providing some information about programs
to incent longer stays om a particular bench.

Eric W. Carlson

Director of Human Resources
Arizona Supreme Court
Administrative Office of the Courts
602-542-9306 -
ecarlson@supreme.sp.state.az.us

''''' Criginal Message--———-

From: Andrea Larry [mailto:larryl@courtexcslilence.crgl
Sent: Tuesday, July 03, 2001 11:2¢ AM

To: courtZcourtfmail.ncsc.dni.us

Subject: Judicial Incentives

This is a negssage from the "court2enurt™ mailing list.

Is anyone familiar with courts offering incentives (financial ox
otherwise) to judges to encourage them to serve long term assignments
(i.e., 5 to 7 ysars or longer} in family courts or divisions. I am
interesting in learning whether othsr jurisdictions have difficulty
recruiting judicial cofficers to serve a lengthy term in the family court
or division and if so how they handle this. In your response, plsase
indicate whether your court is a stand-alone family court or a gensral
jurisdiction court with a family division. Thanks

Andrea Larry

Council for Court Excellence
Larry@courtexcellence.org
(202) 785-5317

Simple replies go to the original ssnder only.

To post te the entire list, either do a Reply-All, or
re-addres:s your message Lo courtZeourt@mail.ncsc.dni.us

To subscribe or unsubscribe, send a message to
court2court-regquestmail .nesc.dni.us with just the word
subscribe or unsubscribe as the subject.

Send any questions about the functioning of
this list to courtZcourt—owner@mail.ncsc.dni.us

7/3/01 3:31 PM
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RE: Judicial Tncentives

Toft

Subject: RE: Judicial Incentives
Date: Fri, 6 Jul 2001 15:28:30 -0400
From: "Skove, Anne" <askove@ncsc.dni.us>
To: “Andrea Larry™ <larry@courtexcellence.org™

Ms., Larry,

New Jersey had rotation for family court judges. I remember that it was
{is?} controversial because there was the feeling that "bad” judges wers
sent to family court as punishment. I don' t remember, though, whether the
rotation was supposed to cure that, or whether the charge was made about the
way rotation was carried out.

It is an issue where you have a “one judge/one family" system-just how long
is the one judge going to ke there? Kind of defeats the purpose if they
leave after 6 months, and the family stays in court for 18 years! Another
issue is training-who is gualified to handle a family case in this day and
age (particularly when family law is rarely required in law school}?

I hope yol got some good feedback from Courtlcourt. ..

Anne Skove

National Center for State Courts
Information Rescurce Center
800~816-5164
htip://www.ncseonline. oxg

~we-Original Messagew--—---
From: Andrea Larry [mailto:l Beourtevasllance.onryl
3ent: Tuesday, July 03, 2001 & PM

To: court2eourt@mail . nesc.dni.us

Subject: Judicial Incentives

This is a message from the "courtZeourt™ mailing list.

Is anyone familiax with courts offering incentives (financial or
otherwise} to juwdges to encourage them to serve long term assignments
{i.e., 5 to 7 years or longer} in family courts or divisions. I am
interesting in learning whether other jurisdictions have difficulty
recruiting judicial officers to serve a lengthy texm in the family court
or division and if so how they handle this. In your response, pleass
indicate whether your court is a stand-alone family court or a general
jurisdiction court with a family division. Thanks

Andrea Larry

Council for Court Excellence
Larry@courtezcellence.org
{202} 785-5317

simple peplies go to the original sender only.

To post to the entire list, either do a Reply-2ll, ox
re-address your message to court2oourtlmail.nesc.dnd.us

To subscribe or unsubscribe, send a message to
court2court-request@rail.nesc.dni.us with just the word
subseribe or unsubscribe as the subject.

Send any juestions akout the functioning of
this list to court2court-owner@mail.nesc.dni.us

TS0 1013 AM
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Creating Family Friendly Courts:
Lessons from Two Oregon Counties

VICTOR EUGENE FLANGO*

Unified family courts were created to promote courdinafion and to
provide better sérvice o children and famdiies. On that premise, the
American Bar Association recornmends the establishment of unified
farnily courts in all jurisdictions.” Unified family courts have four es-
sential components: (1) comprehensive jurisdiction: (2) efficient ad-
ministration designed to supporl the concept of “one family, one wam’;
{3} broad training for all court perseanel; and {(4) comprehensive ser-
vices."* Fach of these components was designed to overmome one or

nore profiems in exsting court orgamzation or procedure:; While there
1s liitie disagreement over the problems that led to the cail for umbed
" family counts, the proposed solutions are not appropriate for all court
GVMEET‘S and have resulted in Grﬁﬁi?i*ﬁ of their own.

*Vice President, Research Division, National Center for Siate Courts.

‘The author would ke 10 thank alf of the people in Oregon who were. S0 gracious
and helpful to the research. Although every one was excentionatly suppartive, T must
mexntion by name the judges and cournt administrators at the state and county levels, 1
am %ses.;a;}v :rmc;ui for the support of Chief Jusdee Watlace Tt Carson of the Orsgon
Supreme Court and Kingsley W. Chick, state court admintsizator, to Tudge Stephen H.
Titkin and Ernest J. Mazorol 1] from Deqcnuu,s County {Bend), and 1o Jodge Rebecoa
Orf and Jim Adams from Jackson County [Meadfordy. My waits 1o Oregon were funded
by two-different projects, Court Ceordination of Family Cases Mudel Action Plans
{SJ1-96-1 ”C—B»z""}‘ Tunded by the State Justice Institute, and Modeds of Effective Court
Based Service Delivery to Children and Thelr Families (94-MU-CR-0004), funded by
the Bureau of justice Assmtance.

1. ABA Presmennal Workaing GrROUP ON THE LINMET Lrecar MEEDS oF CHIL-
DREN AND THEIR FAMILIES, AMERICA'S memm AT *ﬂsx A MATIONAL AGENDA -
rOR LEGAL ACTioN 54 {1893) [heretpafter CHILDREN AT RISK] A national conference
of bar presidents alse cailed ‘er the creation of unified family courts, ses Mary Weochs~
ier, L"mﬁed Fumily Courts, in 2 Tog ConreErRENCE Cati, Summer 1993 at 1

Catherine J. Ross, The Failure of Fragmentarion: The Promise of a System of
4] mﬁea Family Courts, 32 Fan. L. Q. 3, 15 (1998},

o,

L5
g
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Thig article is structured into four sections that paratic] the four com-
ponents of family courts. Each section comains: {1) a brief discussion
of the problems that ked to need for a family court, {2) the family count
solution, {3} problems sither not addressed by family courts or dilem-
mas caused by the creation of specialized family courts themsclves, and
finally {4} possible solutions to some of these dilemmas-based upon
Oregon’s experience.

i. Comprehensive Jurisdiction
A, The Problem: Fragmentation

The probiem arises from multiple courts with overlapping junsdic-
tions over related cases that involve a single family. Tn the worst sce-
nanos. this can result in delay, redundant proceedings, and conflicting
orders.” One author cites the “proliferation of venues and resulting
iltogical compartmentalization of issues™ as having “predictably harm-
ful consequences for children and parents.”* In the words of Paul
Williams:

Under the current system, it i$ ROt uncommon to have a family involved

with vne fudge because of an adulf abusc proceeding. a second Jjudge

because of the ensuing divorce, with still another judge because of the
child abuse and neglect allegations, and a fourth judge i the abuse alle-
gatiort led to criminal charges. The fragmented judicial sysiem is costly

o htipants, inetficient inthe ase of jndicial resources, and can result in

the 1ssuance of diverse or even conflicting orders affecting the family.”

B: The Family Court Remedy
The classic response to the problem of fragmentation is ercation of
4 specialized court with comprehensive junsdiction over interrefated
igsues that aifect the family. 'The problem has been in defining the
family court and determining its jurisdiction.

Sm g, Viromia Famiey Court Pu.m Prenser Apvisory CoMawrres, Re-
m\a, N THE Famn.y COURT ProoT PROJECT 21, 28 (1992), which identified problems
of incopvenience, "lL.IﬁCxCHC}’ lack of Pmrdmanon. backlog, and dnpred‘crable out-
comes for nganzs GOVERNDR™S CrmSTITURNCY FOR CHILDREN, A Famity COURT
ror Frorioa 10-11 (1988), which identified high volume, delay, lack of eoordination,
and inconsnigtency a5 probiems; and State Bar oF GFoRena COMMISSION ON Famity
CO“ETb, REPORT AnD RECOMMENDATIONS. 13-14 {1995), which lisied problems of
confusion, inefficiency, delay, conflicing rulings, extended appeals. lack of services,
and untrained or me;uaixt‘ ed court personnel.
4 Ross, supre note 2, @l §
5. Peul A, Williams, A Unified Family Cowrt for Missonri. 53 UMKC L. Rev. 38
383-84 {1995

el
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i. COURT STRUCTURE

The term “'Family Court” is used by many cowts © .. without any
thought about what the term includes substantively or procedurally.”®
In Rhode Isiand, Delaware, and South Carolina, a family court is a
scparate court with its own administration and judges. In Vermont, the’
family court is a separate court served by judges drawn from the upper
and lower trial courts. The family court in New York, despite its name,
18 not considered unified by some because it does not have jurisdiction
over divorce.” In the District of Columbia, Hawaii. and New Jersey,
the family court is a division of the general trial coust, and judges may
rotate between the family division and other court divisions. Massa-
chusetts assigns family law cascs to a separate department of a triai
covrt.® All of the other statcs have family courts only in selected-areas
of the state or do. not have specialized courts to handle family matters
at ail.

2. COURT JURISIUCTION

A unified family court typically covers juvenile delinguency and
dependency, domestic relations, including diverce, custody, child sup-
port, paternity, domestic violence, adoptions, guardiamhms. termina-
tion of parental rights, and child abuse and neplect ® Before discussing

6. Roben Page, “Fanily Courts " a Model jor an Effective Judicial Approach to the
Resotution of Fumily isputes, in ABA Suyvmit on UniFiep FamiLy Courrs, Ex-
PLORING SOLUTIONS FOR FAMILIES, WOMEN anD UHILDREN-IN Crisis (1998), at A%
Theretnafter, ABA Sumwir]. See also Linpa §7 YMANSK ET AL, POLICY ALTERNA-
TivEs aND CURRENT COURT PRACTICE IN THR **w_m R()BLEM AREAS OF JURISDIC-
TION OVER THE FAMILY & {1993).

7. Judge Page regards u.n«,dtcm D OVer ﬁtvcnne delinguency and divorcs within one
court as the primary *ndkamr of a family court. Page, vepranote 6, at § A, A-5.In
New York, matnmonial matters, including divorce, m.uimem and u:pamunn, are
heard in the Supreme Counrt. NUY. Fam, COn Act § 1S (MeKimey 1988 & Supp
1997% For a discussion of subject-matter junisdiction of family courts, see moen
Qhr‘phzxm I, The tnified Family Court: A»z Idea Whose Time Hes Fmam Come, 8
CRiM. JUST. 37, 37-38-11993). See also William ¢ Gordon, Extablishing o Family
Court J}',vszem; ”S Juv. JUST. Q{19771

8. Mass. Gere. Laws ch. 2118 § 1 (Supp. 1996).

9: The American Bar Auocmnon recommends that the jursdiction of family courts
inclade:

»B‘!W&ni]e law violations: cases of abuse and ueglecn Cases invoiving the need for

mergency medical ireatment: voluntary and mnvoluntary fermination of paxcnwt
rghts proceedings, appointment of lezal guardians for juvenies; inteafarmuly crim-
inal offcnses. lms.iudmg all forms of domestic violence); proceedings in regard to
divorce; separation, annuiment, alimoeny, cusiody and \uppcr* of 3uvenfie‘., pEO-

cecdings to establish paternity and 1o enforce {child}support .

INSTOIUTE OF JUDHIAL ADMINISTRATION/AMERICAN BAR A\Qsou,v"w JUVENILE
Jusricr STaMDARDS RELATING TD COURT ORGaNiZATION, Standard 1.0 Part 1, 3
{1980}, The National Ceuncil of Iuvenile and: Family Count Judpes recommended a
similar jurisdiction for unificd family courts, SanFORD N, KATZ & JEFFREY A, KUhy,
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comprehensive junsdiction; 1t needs to be established that sufficient
cases involving the family exist to wartant the effort it takes to coor-
dimate cases in court. The family court movement is based on the prem-
iwe that family mcembers are often enmeshed concurrently or subse-
quently in multiple actions in several courts. If this premise is not
accurate, the rationale for a family court is weakened.

A survey by the National Center for State Courts concluded that there
are a sufficient number of related cases involving familics to warrant
the effort necessary to coordinate case processing.'® Court records in
three different sites found that 41 percent of cases involving families
had related cases. Obviously this proportion depends on how one de-
fines a relared case and how far back in time one looks, but there is no
doubt that the proportion of related cases is high.

This threshold question answered means that we can proceed to the
second question, *““What types of cascs are interrelated and need to be
resolved together?”!! The proportion of refated cases also depends
upon the type of case being examined. Divorces have féwer rclated
cases, especially for childless coupies, and child abuse and negiect typ-
ically has the most related cascs. The surveys reported that child cus-
tody, support, or visitation, whether in comjunction with divorce or
separate from divorce, were most likely to occur together. The NUSC
survey {ound drvorce cases are most related to domestic assaults and
prior diverce cases. Delinguency cases are most asseclated with other
instances of delinquency, including delinquency of a sibling—some-
times with divorce or much earlier abuse and neglect. Abuse and ne-
glect occurred with: custody/support/visitation scparate from divorce,
domestic assaunlt. prior abuse and ncglect or abuse, and neglect of a
sibling.™*

C. Questions Remaining

1. COURT STRUCTURE
Farmiy courts were ¢reatcd under the assumpiion that the simple act
of having a singie court or division of a general jurisdiction trial court

RECOMMENDATIONS FOR a MoODEL FamiLy COURT; A REPORT FROM THE NATIONAL
FaMmit.y CourT SyMposivsm,; Recommendations 13-17 {Natonal Councii of Juvenile
and Famuly Court Judges, May 19913},

10. 1. Tep Rurin & VicTor BUGENE FLanco, Cotrt COORMMNATION OF FAMILY
Casges 75 (National Center for State Courts 1992).

i1. Another way of sxamining that question may be, "Is it more appropriate for
the judge to be ignarant of case context and setting or familiar with the related parties
and dynamics of 1 {family, as well ag the environmental situation from which individual
cages emerge?” Iay Folberg. Family Courts: Assessing the Trade-Offs; 37 Fam. &
Concn. C1s. REv. 448

{19993,
12, Rusw & FLanGo, supra note 10, a1 76.
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with jurisdiction over ail issues affecting the family would amomati-
cally snsure coordination. Hunter Hurst has provided sxamples whers
the establishment of a family court has done very listle to. improve
pordination and integration of child and family proceedings.’

A review of the literature on unified family courts reveals much
passton advocating umfied family courts, but without a more specific
discussion of the conditivns under which family courts are appropriate.
Family courts are often presented as the onfy altcrnative 10 the current
system. This alternative presumes that one specialized court system fits
al} circumstances. Yet many courts in the United States have only one
or two judges 1o hear the entire caseload, including civil, criminal,
traffic, and family cases. Are these de facto fumily courts? At the other
extreme uare large junisdictions with the case volumes large enough to
p»*'mu specialization. Judge Len Edwards recommends that couns with
four or more judges should have separate delinguency and dependency
dou\cts,

. COURT JURISDICTION

Wiﬁa respect to junisdicuon, the critical issue for family courts is
where does jurisdiction end? For example, the ABA recommends ju-
risdiction over imtra-fannly criminal offenses, but a Natienal Family
Court Symposium noted a lack of consensus over the question of family
court jurisdiction over such infra-familial matters such as spousal
abuse.’” Opponents are concerned that family courts, with their freat-
ment onientation, will be more lement on offenders than g criminal
ourt. Moreover, criiminal cases require careful sereening to reduce dan-
-1 participants, perhaps the availabiiity of holding cells or additional
wids, prompt bail hearings, and judicial olficers knowledgeabie ahout
crirminal process.
:ﬁpcmsxis contend that including these casc ;}r{}mmes coordinated
;i%"“ \1@{ over, smpa‘- sition Gf some senences,
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13, Humer Hurst, fmplications for Lepisianon in Cowr Coordination of Fu
s RUBIN & FLANG, supra note 10, at 66,

nard P Edw a:ds, Imgroving implemeniaiion
d Child Welfare Acs of 1980, in Resoures (3
{ USE AND NEGLECT

Federal Adoption Assts-
55 IMPROVING UOURT
vuncil of Juvenil
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aot hear intra-family criminal cases at all, or if they do, hear only
roisdemeanors.'® _

Secondly, if family courts hcar cases of child abuse and neglect,
shouid they also hear cases of elder abuse or neglect?'” The ABA Com-
mission-on Legal Problems of the Elderly finds that adult guardianship,
¢ider abuse, grandparent caregivers of children, and end-of-life cases
arc appropriate for family courts,'®

Simitarty, the special problems of domestic violence have proponents
arguing whether the abilify to coordinate the delivery of services to the
family and discourage muitiple interviewing of victims balances the
differcnce in power between victim and victimizer.'? It also raises con-
flicts between the rchabilitation orientation of [amily courts and the
punitive mission of criminal courts. A related question is why divorces
that do not involve children, but rather the dnmon of property, should
be heard mm family court?

The knottiest problem of jurisdiction involves substance abuse. The
current Chief Judge of the New York Count of Appeals believes that
crack cocaine cases have strained the resources of child protective agen-
cies as well as courts.” Should family courts hear cases involving sub-
stance abuse or would these more appropriately be heard in courts of
general junisdiction or specialized drug courts? lu New York, 75 percent
of all new abuse and neglect petitions mvolve a substance-abusing par-
ent. Do we need specialized Family Treatment Courts for drug-addicted
parents and their children to meet the goais of carly intervention, access
1o appropriate services, and consistent monitoring?

D The Oregon Solution

CCOURT STRUCTUKRE

All of Oregon’s general jurisdiction circuilt court judges are desip-
nated as family court judges. They camry a general caseload, but also
are-responsible for coordinating a limited number of family law cases.

16. Barbara A. Babb, Where We Stand: An Analysis of America’s Famly Law Ad-
judicatory Systems and the Mandate to Establish Unified Family Courts, 32 Fam. L
Q. 31, 47 ¢ M%)

17. Hurst, supra note 13, notes that gven in the two states that most closely ap-
proximate the ideal of integrated family court jurisdiction, Hawaii and New Jersey, the
courts do not have jurisdiction over abusc of elders by chiidres or the administration
of children's estates.

18. Erica F. Wood & Lol A. Suegel, Not Just for Kidy: m::mdmg Elders in the
ramda Courr ir:mrpr ABA SummIT, sepra note 6, at M-5-7

1% Billie Lee Dunford-Jackson et al., Unified Family isun:, How Will They Serve
Victims of Domestic Violence?, 32 Fam. ! 3138, 138-140 (1955,

”(‘ Judith §. Kaye, tﬁanqmsz Courts in Changing Times: The Need for a Fresh
Look at- How Couris Are Bun; 48 HasTiNGs L. 1. 851, 86061 (1997
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The judges become responsible for family members’ domestic vio-
ience, dissolution, drug/aicohel; criminal, and children’s matters.

Criteria for designation as a family court case in Deschutes County
{Bend, Oregon) are oot so hard and-fast: The family court-clerk, upon
recetpt of a delinquency or abuse and neglect filing, scarches focat and
statewide court databases for currently active family cases. There is
particular interest in “bundling™ criminal filings, active dissolution,
and active or recent domestic-viclence protection, and stalking orders
with these filings. An aiternate case finding method conducts a search
upon an indication of concern, expressed by a justice system or school
official, or even relatives or neighbors, about a family. The judge de-
termines whether 1o accept the clerk-proposed- family court case: A
family may be accepted for coordinated judicial handling, but only
families with childien are eligible for the subsequent process of possible
court-coordinated service delivery. ,

in Jackson County (Medford, Oregon), judges are-assigned to a civil
or criminal docket on a regular rotation, and the bundled family cases
are assigned as well. All bundled cases involve families with children.
Famifies with muitiple related cases in court are eligibie for three levels
of service. Level 1 is simply the compilation of related cases affecting
the family.?’ Related cases include ail inactive and active cases invoiv-
ing the famuly, existing orders, reports, investigations, services, and
pending hearing dates. Aficr examining all of the refated cases, the
coordinator meets with the judge: who has had the most involvement
with the family to determine assignment. Families that can benefit frem
judicial coordination of current and potentially future cases arcassigned

10 a specific judge. :

Once a family is assigned-to a judge; the assignment is permanent
and alf prior and pending cases are “bundled” and referred to that
dge. Future cases also will be referred to the designated judge. This
is Level IT service. The coordinator then screens all Level I familics
o select those that could benefit from 2 comprehensive family plan

and integration of services. The coordinator meets with the famity, in-
teresied parties, and scrvice providers to create a plun that focusts on
the family’s strengths. Scrvices may be provided through a family re-
source center or by an inleragency service team. Family plang are filed
with the court and monitored for compliance. Participation in this Level
TIT service is voluntary.*2

2114 a8,

22. Description of service levels was also printed in Carol R. FLaRGO ET AL,
How Are COURTS COORDINATING FamiLy Casss? £1-62 {(Nafional Center for Smate
Cours 1699}
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2. Coury JURISDICTION

Family court departments fn Oregon hear all “domestic relations
matters, guardianships of minors, juvenile court proceedings, mental
health matters, domestic violence proceedings as well as criminal mat-
ters that mvolve domestic vidlence or crimes between family mem-
bers.”"*® What is the relationship between special courts for cases in-
volving the families and cases with jurisdiction over a broader variery
of vases that literally defines a court of geneval jurisdiction. Oregon
practice seems to strike a balance between these two points of tepsion.™

In Deschutes and Jackson Counties in Oregon, ali of these questions
become moot because the family court and court of general jurisdiction
are coexiensive. The argument over whether (o include criminal cases
in courts hearing fumily matters, especially intra-familial cases such as
domestic violence, becomes irrelevant. Because judges are ciromt
judges, they hear a full range of civil and criminal cases. Yet cases
invoiving the family are assigned to one judge for a period of five years.

Ti. One Family—One Judge

The idea of “one family, one judee™ is believed by some-to be the
embodiment of the funily court®® As ope observer noted, “Besides
jurisdiction, the most important aspect of the unified family court 18
“ope famly, one judge,,“f sometimes reframed as “one family, one

weam,”?*

A, The Problem

The one {amily, one judge concept was originated to prevent judge
shopping, judicial inconsistencies. and manipuiation of the system o
avoid enforcement of courl orders.”” Extending this prineiple to case
management teams means that the icam learns more about the problens
of sach family and can more easily share information.

231993 Or. Laws 165 O, BEv. Svar § 3405

24. Tt would be presumptuous to claim o fully snderstand the Oregon court syster
in alf of its facets after 3 week on site. Rather the featwres observed by the author
provide a springbourd from which to discuss the implications of the Oregon experionce
{or the discussion of-the dilemmas of a.umfied family. court.

25, Ser AMERICAN BAR ASS0CIATION COMMISSION ON STANDARDS OF JUDICIAL
AUMINGSTRATION, COURT QRGANIZATION (1974, 1990); Instinute of Judicial Admin-
Etration-American Bar Associzuon, {d; NaTioNaL ApvViSoRY. CoMMITIEE oM CRiM-
ik JUSTICE STARDARDS AND GoaLs, CourTs (19731

26, Ross, suprg noie 2, at 17, See glse Joffrey A, Kuhn, & Seven-Year Lusson on
{inified Family Courts: What We Have Learned Since the 1990 Nationgl -Family Cowrt
Symposivm, 32 Fanm. L. QL 67, 7779 (3998),

27, Page, rupra note 6, at A-10.

e
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B. The Family Court Remedy

[lleven states that are have family courts of divisions, 2ven on a pilot
basis, are experimenting with the one-judge/one family concept.”® The
assumptica is that coordination will be improved, opportunities for in-
‘consistencies and errors based on inaccurate or mcomplete information
will be reduced, if the same team deals with the family. Ongoing in-
volvement with a family permits a judge to develop a more complete
understanding of the family’s legal problems and enables the judge 0
craft more effective resolutions. Even when judicial officers are in-
volved, the theory is that cases should not be shifted between judges
and hearing officers at different stages of the proceedings.”

C. Questions Remaining

At the heart of the one-judge/one-family guestion are tensions be-
tween the merits of specialization and continnity on one hand and the
risk of a judicial burnout, lack of a career path, and a threat to judicial
objectivity on the other. The one family/one judge approach undoubt-
edly provides greater consistency and predictability, but at the nisk of
“consistently unfavorable outcomes for a given family.”*® What is the
balance point between having judges remain on the fanuly hench long
gnough to master the specialized legal knowledge necessary to make
guality decisions,.and deciding so many of these emotionaily charged
cascs for so long that & more general perspective is lost?

Although rudictal sabbaticals. incentrves, such as pay differennals,
additional retirement bencfits. or additional vacation time. for judges
who handle family cases have been suggested as ways to Keep family
law judges fresh, the most common solution has heen rotation.”" Ro-
tation provides some continuity to families requiring court services in
a variety of cases while siimultaneously encouraging change in Judicial
assignments to enhance professional experience and opportunities. Ro-
tation is aise the prescribed remedy for judicial “burnoat.” Judges who
hear only emotionally charged family cases day after day are suscep-
tible to burnout. Indeed, burnout is the flip side of specializaton. If it
can be avoided, a court can retain the significant benefits afforded by

28. Babb, supra note 16, at 63

29. ResOURCE GUIRLINES, supru aote 14, at 21,

30; Folberg; supra note 11, ai 451, Felberg put the: \amc‘poim more direetly. and
dramatically in the same articie by sayiag, “Gud Eu,i;z te farnily that gets stuck with
the wrong judge—iforever”

3. TmoTHY F. FAUTSKO ET AL, PLANNING FOR THE DEVELOPMERT DF A FamirLy
Court v Kexnrvucky 37 44 {(1997),
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spe ializaton withont incurring the detrimental a,ifects of overioad
from hearing too many difficult cases day after day.”

Judicial continuity fostered by long terms may cause a lack of ob-
jectivity roward iamﬂy members who appear often before the same
judges, though in different cases. Hunter Hurst concluded that rotation
gives judges a broader perspective and helps with the status differential
among- special jurisdiction and-general jurisdiction judges, but it also
discourages training and efforts needed 10 obtain the specialized knowl-
edge required in family court.®® ABA Standards recommend periodic
rotation of judges to heip them become familiar with the full range of
the-courts’ activities and to prevent specialized divisions from becom-
ing the preserve of individual judges.> The onc family/one judge so-
lution is not an option if the length of ume judges remain on family
court is short. The length of term in family court ranges from nine
months in the District of Coloma to a life-term in Massachusetts and:
Rhode Tsfand.** In brief, '

rotation 1§ @ disinventive to-the practice of one judge/one family. Short-
term rotation is incompatible with it In single-judge courts, rotation i3
not an option. Indeed, those judges already have achieved a de facto-one-
judgefone-family court. Smaller courts many not have a sufficient number
of judges o impk:mt:m such a- program. Urban courts with specrahized
calendars and crowded dockets may make the une-mmxlwfm—nmme con-
cept just as difficult to achieve.™®

Rotation is also complicated i areas with-a mobile population, where
judges and hearing officers share responsibilities for decision making,
or where judges sit in multiple locations. Very large family courts, such
as HMawaii, can achieve a balance between rotation and specialization
by limiting rotation-tor specialized-docketsof family court, e.g., between
divorce, delinquency, and dependency dockets.

Even in one family/one judge courts, there are some cacumsiance
e.g.. emergencics or cascs requiring special knowledge or expertise,
where it is not possible w have the judge who heard the initial casc
involving a family, hear the subsequent case.”” Judges may be unavaii-

17, Poznanski & Bassett, A Family Court for Michigan?, 66 Mich. Bag J. 657-66

33. Hunter Hurst, Judicial Rotation in-Juvenite ard Family Courts: A View from the
Jmizczarv 42 Fam. C7. ). 13-23 (1991).

34. 1 ABA STANDARDS RELATING TO COURT ADMINISTRATION § 1.11(b), at 10
(1950).

35. Babb, supra note 1, at 60.

36. Szymanski et ul, supra note §, at 2

37, Amircw Schepard, Introduction m the: afngf fed Femwly Courts, NY.L.1, Apnl
16, 1997 @ 3
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ablc for many reasons, including vacation, iliness, mlitary feuve, rans-
fer to other courts, or even retirement.’® Suggestions 1o overcome ju-
dicial stress, including sabbaticals, also detract from the one-judgef
one-family concept. These iilustrations point out the practical diffienity
ol balancing specialization and rotation in one-judgs/one-family courts.

One sclution is 1o more narrowly define the cases that require hearing
officer continuity. When should related cases be heard by the same
judge who heard other cases involving the family? It is undoubtedly
preferable for one judge to hear one child welfare case from start to
finish. Splitting parts of a case among multiple judges is inefficient and
reduces accountability. Obviously, it is preferuble to have the same
judge who hears the divorce hear the closely reiated custody, visitation,
and child support matters, whether or not they are consolidated into
one case. But how much time should pass before cascs can be consid-
ered unrelated? Is it neccssary to have the judge, who granted an un-
contested divorce to a young couple ten years ago, hear a delinquency
case involving their child? How do families view bringing new issues
before the same judge? Anecdotal evidence from Oregon indicates that
families favor having their “own” judge, but syswematic research s
necessary to test that proposition.

I The Cregon Solunion

- THe Oregon courts come the closest {o presenting a one-family/one-
judge approach idcal in that one judge may handle all civil and criminal
proceedings involving family members, Indeed a single family is as-
signed not only to a single judge, but {o a community scrvice wtegration
team, the membership of which varics from jurisdiction 10 jurisdiction.
In Deschutes County, four circuit ¢ourt judges have agreed In accept a
family caseload. Only certain bundled cases arc sclected for service
coordination and these cases must include children: All subscgueat
cases remain with one judge as long as he or she 18 on the bench. in
Jackson County, all scven judges are designated family court judges.
Three judges are assigned for three years to either a civil or criminal
docket, and the presiding judge divides the approximately 20 percent
of the time not spent upon administrative dutics between the two dock-
ets. Famnily cases rermain with judges, regardless of their-retation: be-
tween a ¢ivil or criminal docket assignment. When a new matter is
assigned to a judge and the family has not been designated a family

738, Ted Rubin, Families in Court: Will @ Family Court Do It Better?, 16 BEHAV.
3ci & Law 1589, at 174 (1993).
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court case, the judge is to receive all fites pertaining to a family’s past
and currently active cases.™ ;

By having judges with a gencral docket accept cases from specific
famulies, Oregon has the advantage of one family/one judge and avoids
the wholc rotation problem because judges hear cases other than just
family. Diversifying the calendar to include civil or criminal matters
can provide the variety necessary (o reduce judicial hurnout. Judges are
not concerned about the diverse naturc of their caseload because as
judges in general jurisdiction courts, they have been assigned these
matters before the cxperiment with a family court began. Perhaps ex-
perienced judges accustomed to handling a diverse caseload may have
an =asier time adapting to the one-family/one-judge approach 1o case
scheduling,

H1. Training of Court Personnel
A, The Problem

' Law school does not necessanly train court personnel to address the
medical, social, child development, and psychological issues that often
oceur in cases involving families. As cascs become more complex and
more reliaol upon social sciences, judges handling family issues must
develop the expertise to provide effective resolutions of family cases:
They need to be knowledgeable in child development, social work,
family dynamics, psychology. and medicine, to name a few. Indeed,
judges require waining to know which questions to ask professionals
from other specialized fields and how to interpret their responses.’®
Even so, many court personnel, including judges, work with children
and families withowr any preparation whatsoever.

In addition 10 the necd for expertise on substantive family legal is-
sues, judges and court staff dealing with family :ssues are more likely
to employ non-adversarial technigues, including mediaton and concil-
1ation. Custody and mediation disputes are primary candidates for non-
adversanial resolution of cases.”’ Court staff need to be familiar with

38, In Deschutes County, at present, a juvenile referee heurs all jurvenile-related
matters and is not eligible 10 simultancously be responsibie for a family’s domestic or
criminal cases. Nonctheless, a referee case can be joined with other fumily-related
mallers 1o become 4 judge’s family coun case.

40. Ross, supra noie 2, at 21 See also CHILDREN at RisK, supra note 1, at 55,
LEGAL ACTion S5 {1993),

41. Thirty-six staies and the District-of Columbia had a custody mediation program
m place in 1987 Myers et 3, Divorce Medintion in the Stotes: nstingionalizasion,
i/se and Assessment, StaTe Court J. 17 {1988).



242
Creating Family Friendly Couris 127

the availability of services from many different social service-and treat-
ment agencies, along with the capabtlities of each program.

B. The Family Court Remedy

The National Family Court Symposium rccommended mandatory.
judicial education on: ... custody, support. dissolution; separaiion,
child development, substance abuse, sexual abuse, domestic violence,
child abuse and neglect, juvenile justice, adoption, social services and
mental health.”** Most courts rotate pancls of judges into specialty
courts for defined time periods. Some reformers consider this remedy
a good way to achieve temporary specialization, but prefer permancnt
assignments of specialized judges.*

The need for specialized training for all court personnel, from intake
officers, o case managers, o judges, is unquestioned. Idcally, tramning
should not only be 2 job prerequisite, but should continue periodically
to keep staff abreast of the latest knowledge. Involvement of judges i
education programs, as student or weacher. may reduce the burnout fac-
1or as judges discuss ways to handie problems umigue to family cases. ™
Released time may also be necessary o permit judges 1o coordinate
with social service, reatment, and community agencies.

€. Questions Remaining
‘The discussion on ¢ne family/onc judge earlier raised the guestion
of the relationship between continuity and specialization. The same
issue arises with respect to training in-the sense that there is a disin-
cenfive to spend 1 long period of ttme acquiring specialized-cxpertise
in fepal matters affecting the family if the judicial assignment to family
docket is short -

D, The Qregon Solution

Il the entire bench accepts family law cases, all judges require sdu-
cation in handling these specialized cases. Uregun uses @ statewide
family law advisory comumittee to serve in many capacities, training
among them. The Chief Justice appointed the statewide committes-in-
January 1998 to advise the state court administrator on family law
issues. It has presented a conference on implementing Oregon’s family
faw reform legislation, conducted regional workshops on family law

12. Katz & Kuny, supra pote 9, at ¢h, 1L
Jeffrey W. Siempel, Fiwo Cheers for Specializarion, 51 Broox. L. Rev. 12

. Kuhn, supra note 26, at 76.
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topics, and published a monthly newsletter on family law develop-
ments. Local family law advisory committees, the county counterpart
to state advisory committees, have also been appointed by presiding
circutt court jndges.

Cregon found that the need for tralning and sducation of court staff-
increased as family court departments were established. Most interest-
ing was pot thc familiarity with new operating procedures inr courts,
but the identified need related to coordination with soctal service agen-
cies and treatment providers. Court staff had to be trained in identifying
services provided by others, establishing services run by the court {e.g.,
parent ¢ducation programs, supcrvised visitation), and monitoring en-
forcement of court orders.

Service to the public can he increased through the use of wrained
volunteers. judge Page gives a capsulized jook at a successful program
using volunteers assigned by family courts and notes that they some-
times provide specialized services not otherwise available.* Oregon
makes use of volunteers, but also cxplicit exchanges with agencies.
Staff is needed to mform the community about the family court and to
serve people who come to court, cspeciaily thuse that arrive without
legal represemtation.

iV, Service Delivery
A. The Problem

As societal problems. become more intertwined, courts have been
cailed on to determine the various rights and responsibilinies of groups
with conflicting interests and unequa) power. Without the resources and
administrative improvements needed o meet these new burdens, judi-
cial deciston-making suffers. Court hearings become delayed or con-
ducted superficially in order to be disposed within existing time guide-
lines. Sometimes information is not received from social service
ageneies in a timely fashion. or information 1s received - a form that
cannot be accepted without violating rules of evidence. Staff 1s not
avaiiable 0 monitor progress of service delivery, permanency plans.
and so forth, after ihe case leaves court. Legal problems not resolved
at the first court contact can escalate into more severe problems for the
family and for courts later. Moreover, increasing burdens placed on
courts are not maiched by increased financial and human resources.
The unfortunate consequence is that gaps in scrvice provision and lim-

45, Pape. supra notc 5, at A-29,
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ited resources frustrate the good intentions.of public institations to pro-
tect children and their farmibes.

Many matters that end in coun are generated by dysfunctional family
relationships. 1lnless the causes of the problems arc identified-and ad-
dressed, family members may return to court repeatedly. Most of these
family issues require the courts to reach out to community services if
therc is to be any hope of success. Services can be fragmented in that
the same family may have different case workers {from the child welfare
agency, conununity health center, juvenile delinquency program, and a
substance abuse treatment program.*® The services that may be peeded
by family courts are: assessment and evaluation, counseling, volunteer,
community outreach, and family support services, as well as restitution,
probation, diversion, and detention services for courts with juvenile
delinquency jurisdiction.” If the agencies and courts do not commu-
nicate adequately with sach other, there may be contradictory recom-
mendations and unnecessary defay.

B. The Family Court Remedy

but can serve a8 the service coordinator of last resort. 'This is especially
necessary in places where caseworkers from many different agencies
arc assigned.* In other places, judges may order additional assessments
by experts and require frequent progress reports and case status heur-
ings. Finally, courts may themselves provide some services, such as
counseling. For cxample, drug testing is most effective when conducted
on site.* Other services may be referred to volunteer resources within
the community. Courts may play a preventative role 1o assisting in the
vesolution of conflicts before they come to court. To play these roles
courts need o consider “family ecology” —that set of institutions, re-
ligious organizations, neighborhoods, and associations thai influence
families and upon which familics must rely.*® Informational kiosks may

46. CHILDREN AT RISK, supra note 1, at ch. 8.

47. Barhara A, Babb, Fashioning an Interdisciplinary Framewerk for Court Reform
in Family Law: A Blueprint to Construct a Unified Fomily Courr, 71 S. CaL. L. REV.
523 (1998). : :

48, See, e.g., an exampie fronr Cook County, Iinois, in 115. GENERAL ACCOUNT-
m OFFEICE, Juviniie COurTs: REFORMS AfM TO BETTRER SERVE MaAv i REATFDCHIL-
orEN 9 (Jan. 1999).

49. IFFFREY A, KUHN, TREATMENT-BASED Famiy Druc COURT Prutooos
{1997y

50. MaRrY Ann GLENDOR, THE TRANSFORMATION OF FaMILY Law; STaTE, Law,
AND FaMiLy i THE UNTTED STATES aniy WESTERN EUROPE 308 {1989). See also
PETER L. Berour & RicuarD } Neynabs, To EMrowER Prusts: Tee Rous oF
MEDIATING STRUCTURES IN PUBLIC PoLicY. 2-6 (1977}
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provide standardized forms to pro se litigants, and could refer-families
to other community resources.

. Questions Remaining

- Court intervention into the lives of families always involves the deli-
cate balance hetween unwarranted intrusion and negleet of responsi-
bility.. A new school of thought, “therapeutic jurisprudence™ contends
that court intervention ought to improve the situation.>! In the context
of family. law, the aim of therapeutic jurisprudence would be to protect
families from harm, reduce emotional turmoil, promote family har-

mony, and provide- “individualized and efficicnt, effective justice.”™?

D. The Oregon Solution— Coordination with Secial
Service Agencies and Community

The Oregon state government launched a service integration initia-
tive in 1991, In Deschutes County, prior collaboration among cont-
munity agencies made it casier for the court to exercise a coordinating
role with services to selected families. In Jackson County, too, strong
collaboration ameng human service agencies existed at the ume the
family court was established. Jackson County recognized the tmpor-
tance of creating a partnership with the cotnmunity it serves. The term
compazatity family court was CthE‘ﬂ t0 represent the commitment o
partnerships between the court, community, and service providers.™
The court not only recognizes that carly identification of families in
aeed of services requires both court and human Services support, but
alse holds families accountable for compliance with court mandates
and human services requirernents. Jackson County has been noteworthy
with its cstablishment of family resource centery thrat house as many as-
seventeen agencies in onc building. From seven initial sites, Oregon

ST. David Wexier difines thempe.ﬁw 3txrxsnmdwce as ** ... the study of the mle
of the iaw as.a therapentic. agent. it looks at the lsw as a social F(mc that, fike ¥ or
not, may produce therapeutic or apti therapeutic conseguences.” David B. Wexler,
i’«:tmg Mantal Health into Mental Health Law.: Fherapeutic Jurisprudence, in BSSAYS
1w THERAYEUTIC JURISPRUBENCE § {Davad B. Wexler & Bruce J. Winick eds. 1991
See alse David B. Wexler & Bruce 1. Winick, Therapewsic Jurisprudence as o New
Approach 1o Mental Heulth Law !’om‘\f Analysis and Research, 43 U. Miayvi L. Rew.
970, GRS {1991
52, Michael A. Town. The Unified Family Court: Therapeutic Justice for Families
and Children (Max, 11, 1988), guoted in Barbara Babb, An fntendisciplinary Approach
10 Family Law Jurisprudence: Anpl;mtwn 91’ an Ecological and Therapeutic Persm’c«
tive, in ABA SuMMIT, supra note 6, at D-13

53. See Stephen N, Tiin & Emost 3, Mazorol YL Family Court Covndination of
Human Services, Dexchyres County, Qreg@n 38 Fam. & CoNCIL. Dis. Rev. 3331 i‘ig"ﬁ

34, THE FRsT JUDICIAL DhSTRICT, FAMILY Law ADVISORY COMMITTEE FINDINGS
- AND RECOMMENDATIONS {1998},
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now has thirty-mine “‘one-stop” community centcrs where multiple
agencies serve families. ’

Community “buy-in” is important to generate support and snthusi-
astrr and- to have the community believe that the court is theirs. For
example, a photographer who volunteered time (o help put siding on a
vouth facility will certainly be more receptive to taking photos of the
facility for news stories. Advisory committees of stakeholders and com-
munity members is very important 1o building public trust and confi-
dence in the court system.

The nature of services courts can offer depends upon the services
available in the community. Judges and service providers need 10 meet
regularly to review the types of services available.™ Judges may not
only help identify services currently available, but work with social
service agencies and rreatment providers to establish services that do
not currently exist.* Presiding Judge Murphy of the Circuit Court of
Cook County presents a vision where * ... courthouses can become
centers of rcsources that will help citizens help themselves.”™’

V. Are Community Family Courts the Answer?

Clearly, the nced for coordinating cases. involving families has been
demonsirated. The quaiity of decistons and the consistency of court
orders is bound 10 be better if information. is readily available: Sonre
aconomies of scale will result from processing multiple cases involving
family members, but the primary reason for coordination 15 lo improve
outcomes, promote early and cffcctive interventions, and integrate the
court and community services available 1o families in crisis. At the
same time coordination provides the opportunity for the monitoring -
and enforcement nceessary to make the family as well as the service
providers accountable. ~ ,

Umified family courts were created to meet the need for coordination
and better service delivery to famihies. No single paradigm or innova-
tior, however, is appropriate to all situations. Unified family courts are
most appropriate to areas that bave a large enough case volume .
justify that degree of specialization, and thereforé ought not to be sug-
gested as the appropriate soiution to all problems of family law,

S5 Szymanski et al., suprd nicte 6, ar 25, 35.

56. Edward P Mulvey, Family Courts: The Issue of Reasonuble Goals, § Law &
Ilum. BeHav. &1 (19820,

57. Sheila Murphy, Unified Famdly Courts in Progress: Getting Started/Early
Srages, in ABA SudMpuT, supra note 6, af E-3.
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Similarly, the Oregon model is very promising, and seems to be the
solution for mid-size courts with a moderate volume of family cases,
but not ones 50 large as to warrant a separatc court, This solution too
has prerequisites. One of the most important is the willingness to ex-
periment with the model and adapt it to local court situations. Oregon
has been a leader in innovation and credit is due to the legislature {or
encouraging experimentation.” The second important requisite is the
leadership provided by the court itself, from the Chicf Justice of the
Supreme Court o presiding judges and trial court administrators, there
15 a willingness to work together to improve the way courts deliver
services to families. Problems brought to court, especially family court,
not only challenge courts, but almost require that courts become more
involved in the communities they serve>® The third ingredient is the
culturc of cooperation that exists among human service agencies; child
welfare agencies, and service providers. Communities in Cregon accept
responsibility for their problems and work cooperatively through their
multiple organizations for their resolution.

The Director of the California Department of Social Services sum-
marized: “Courts can’t keep kids safe, but communities can.”*® Trying
to adapt 10 ever-changing situatians requires courls themsclves to al-
ways be in the process of becoming. Because the communities they
scrve are in {lux, courts too must be constantly adapting to changing
needs of the public for both service and public safety.

58. According to Macy, “Oregon can hoast startling success in sustaining a Jar
reaching change process.” €. H. Macy, THE Orecon OpTioN: A FEpEraL-STATE-
Local PARTNERSHIP FOR BETTER ResvLts {The Anmie B, Cascy Foundaton 1967),
as noted in CREATING HIGH- PERPORMANCE GOVERNMENT ORGANIZATIONS 44 {Alli-
ance for Redesipning Government, Mark G. Popovich ed. 1998),

59. See Gary B. Melon & Brian L. Wilcox, Changes in Family Law and Family

tfe: Challenges for Pevohology, 44 Am. PsyCHOLOGIST 2003-04 (1989,

60. L. Anderson, The Impact of Weifare Reform, talk given at the conference on
Bevond the Bench IX Conference, San Francisco, December 1997, cited in Rubin,
supra note 38, at 179,
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* HOW ARE COURTS COORDINATING FAMILY CASES?
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The Oregon courts come the closest to presenting a one-
family / one-judge approach ideal in that one judge may handle all
civil and criminal proceedings involving family members. All of
Oregon’s general jurisdiction circuit court judges are designated as
family court judges. They carry a general caseload, but also are
responsible for coordinating a limited number of family law cases—
up to 25 family-related cases, civil and criminal. The judges become
responsible for family members’ domestic violence, dissolution,
drug/alcohol, criminal, and children’s matters. The judges have
handled dual proceedings such as a concurrent criminai child abuse
jury trial and a nonjury trial as to whether this child was abused
and in need of the court’s protective orders or not. The same judge

" and the same prosecutor handle the concurrent proceedings.
Another dual hearing involved a change of a child’s custody from a
prior dissolution proceeding and a determination of child abuse in
a juvenile proceeding. S AL yu St W/ e o &

Criteria for deszgna\hon asa farmly court’case aré not hard
and fast. The family court clerk, upon receipt of a delinquency or
abuse and neglect filing, searches local and statewide court
databases for currently active family cases. There is particular
interest in “bundling” ¢riminal filings, active dissolution, and active
or recent domestic violence protection and stalking orders with
these filings. An alternate case finding method conducts a search
upon an indication of concern, expressed by a justice system or
school official, or even relatives or neighbors, about a family. The
judge determines whether to accept the clerk-proposed family court
case. A family may be accepted for coordinated judicial handling,
but only families with children are eiiéi’i;le for the subsequent

process of possible court-coordinated service delivery.
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Mrs. MORELLA. I’d like to ask Ms. McKinney then, as an attor-
ney, herself, whether she sees that there would be a need for fur-
ther enhancement of the status of Family Court judges.

Ms. McKINNEY. Well, I think that increasing the quality and giv-
ing more resources to the Family Court, as a whole, would be a
great incentive to drawing Family Court judges into it. The judges
right now, the way the system is set up, simply don’t have the kind
of support and resources they need to really make the system func-
tion.

My group has not taken an official position on this, but, in terms
of the suggestions by the Council for Court Excellence, I think all
of those are excellent suggestions.

I also think that there is a big difference between someone sign-
ing up for saying, “Yes, I think I would like to be a Family Court
judge,“ and committing to 3 years, versus committing to 5 years.
I think the difference in those two commitments could discourage
a number of people who would otherwise be excellent Family Court
judges from taking that leap. I think it is a huge time commitment,
and, while we need people who are willing to do that, you don’t
want to shrink the pool so small that you exclude a lot of really
qualified people from becoming judges.

Mr. WELLS. If I could add, Mrs. Morella, currently there is no cri-
teria that includes family law practice in selecting judges in D.C.
We have over 74,000 members of our local bar, 250 very-qualified
attorneys work in child—representing children in abuse and ne-
glect cases. I don’t know of one attorney from what we call the
“CCAN Bar”—Council for Child Abuse and Neglect—that has ever
been nominated or selected to be a judge in D.C. Court.

If you selected people to serve in our court that had experience
in this area, it would seem natural that they would choose to serve
on this bench.

Mrs. MORELLA. Thank you, Mr. Wells. I notice that they also ap-
pear to agree with you, our panelists.

Very briefly, Mr. Harlan, because my time has expired.

Mr. HARLAN. I just want to strongly support that.

Mrs. MORELLA. Yes.

Mr. HARLAN. In the past several years that I have been looking
at the appointment of judges, virtually all of them have come out
of the U.S. Attorney’s Office, with one or two exceptions, and that
may not be a good training ground for family judges.

Mrs. MORELLA. Thank you, Mr. Harlan. That is a good point.

Ms. Norton.

Ms. NORTON. I suppose I should move on to Ms. McKinney. Mr.
Wells has said the judges aren’t appointed from family law prac-
tice. One of the things we would certainly hope is that the new pool
of judges would include judges from family law practice who would
come and say, “I want to be on this court,” and who would be ap-
pointed from outside, who would be appointed to the court. So I'd
like to ask you, as a member of the Family Court Bar, do you be-
lieve the 3 year or the 5 year or any other number of years would
encourage or discourage members of the Family Court Bar from ap-
plying or encourage them to apply to be on the court?

Ms. McKINNEY. Well, based on my conversations with many of
my colleagues over the past couple of months, I would say that
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having a 3-year extendable term would encourage a lot of people
to apply. I think if you make it a 5-year term there are going to
be a number of people who are discouraged by that.

And I would point out that it’s not something that is within our
control. Just a month ago three names went over to the President
to be selected to fill one judge position in Superior Court. Two of
the three had family law experience. The one who was selected to
take the judge’s position did not. So it is a

Ms. NORTON. So it’s not true that D.C. hasn’t put forward people
without——

Ms. McKINNEY. That’s correct.

Ms. NORTON. Let’s make that clear.

Ms. McKINNEY. That’s correct.

Ms. NorTON. If we had the right to choose our own judges, we
would now have judges on the Family Court who had Family Court
experience. It’s not a big jump. She just testified that three names
were sent to the President of the United States and he chose, what,
the U.S. Attorney?

Ms. MCKINNEY. Yes.

Ms. NORTON. To be the court—I mean, I don’t think that’s a
stretch at all. One of the reasons why I feel so uncomfortable in-
volved in this process is I don’t know what I'm talking about. My
job is to be a Member of Congress. I spend most of my time on that
and national matters. That’s why I find your testimony so—but I
must say, if these are people who have been in Family Court prac-
tice, why would they need—why wouldn’t they come forward with
3 rather than 5 years experience?

Ms. McKINNEY. Well, I think you have to look at the difference
between being a family lawyer and being a Family Court judge. As
a family lawyer, I have some ability to control my case load. I have
some ability to say, “I'm overloaded. I can’t take this really dif-
ficult, challenging case right now. I need to send it to one of my
colleagues.” You don’t have that as a judge.

The vast majority of our cases as practitioners settle, and it is
getting these cases and helping these people put their lives back
together and mostly settling the cases that is the rewarding piece
of my job.

If I then go and become a family court judge, all I see are the
cases that can’t settle, whether it is because somebody is mentally
ill or somebody is drug addicted or there are just these endemic
problems within the family that make them virtually impossible to
solve, and as a judge that’s all I see every single day. That’s very
different from what I do right now.

Ms. NoRrRTON. Well, I don’t know. I don’t know. Nobody has done
a survey to tell me what it is across the country. We do look within
our region, and there has been some testimony that it is less than
3 years in the region. I tell you the only thing that concerns me—
I come to this an atabula rosa. I know very little about family law
and I know very little about abused children in our city. I see very
few of them. I see very few mothers on crack. They don’t come to
the meetings. They don’t come to the town meetings.

What does bother me is this case load. What does bother me is
1,500 coming in every year. That doesn’t tell me how many are in
the system.
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And what I can relate to personally without knowing what it is
like to sit day and day is the emotional—not the physical taxing.
I'm used to hard work. Lawyers are used to hard work. But the no-
tion that I'm playing God up here bothers me—that she’s 16 years
old, she’s still on crack, maybe she’ll be off by 18, maybe I should
wait, but maybe the child gets to be 4 years old and it’s all over.
I am bothered by the talmudic decisions that have to be made.
And, while we all act as if this is somehow, you know, just dealing
with cases, unlike the Sister, I don’t have that sense that what I'm
doing is already—is always what God would want me to do.

Therefore, I do think that the notion that these are emotionally
taxing cases where people are deciding decisions not for the guilty
or the innocent, as with somebody who has committed a crime, or
as two grown-up people who want a divorce, but two people who
may look like they are equal in every sense except that one needs
a chance and the other probably will want to be with a parent ulti-
mately if that parent had been given a chance.

So I don’t know, and I don’t pretend to know yet what the an-
swer is. I do want to lay out what concerns me and why I can’t ap-
proach these issues with this sense of rightness the way I do a civil
rights case or the way I do an environmental case.

I would like your notion about—I'd like to ask about these mag-
istrates and commissioners, because here the court comes and says,
“Oh, T'll make everybody a magistrate.” Now, that’s going to cost
money, and therefore you won’t find me hopping on board just to
make everybody a magistrate.

As I understand it, the commissioner has to have the consent of
the parties to enter a final order, whereas a magistrate is a quasi-
judge, in effect, and can issue orders without the consent of the
parties.

Now, the only thing that interests me about this is that I want
this to happen to the Family Court.

Now, why should I want it to happen in the whole court? And
I understand that at least some of you have testified that we
should have magistrates in the whole court. I want to know func-
tionally why it is important that everybody have the right to issue
orders when our concern here is with family matters, alone.

Ms. McKINNEY. Well, I think what I would say to that, Congress-
woman, is that you are talking about an issue of court resources,
and if we need, for example, more magistrates in the Family Court,
you don’t want the chief judge to be prevented from pulling from
the already-experienced hearing commissioners into the Family Di-
vision.

As it is set up right now, if we had Family Court magistrates
and then hearing commissioners, if we needed more magistrates
we’d have to go through the process of appointing them, or if we
had an emergency and a magistrate was ill and out for several
months, you couldn’t then just pull someone from civil or one of the
other dockets and move them into that magistrate’s position,
whereas if all of the, say, less-than-judicial level—less-than-judge
level judicial officers were the same characterization, you could
move them in and out.

But there’s one other thing I'd like to say about the judicial burn-
out, just to give you an example of how this works. There is a judge
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in Montgomery County, where I also practice, who spent—she actu-
ally helped set up the Family Division of the Montgomery County
Circuit Court and has presided over it for 3 years. She was a fam-
ily lawyer, she was a family magistrate for many years, and then
a District Court judge. She spent 3 years in the Family Division
of Montgomery County Circuit Court. And I know her well. She’s
a wonderful judge and advocate for children and families. But she
says, “I need a break.” And she’ll go out of the Family Division and
she’ll sit somewhere else for a couple of years, and then she’ll come
back and she’ll bring with her renewed energy, more experience,
new ideas, and a fresh perspective, and that is something that the
Superior Court really does right is bringing in people.

We really do benefit from the fresh perspective and from the ex-
perience that the judges have on the other dockets, and that’s
something that I'd like the Congress to keep in mind when they’re
debating this legislation.

Ms. NORTON. Thank you, Madam Chair.

Mrs. MORELLA. Mr. DeLay, pleased to recognize you. And thank
you for sticking with this hearing all day.

Mr. DELAY. Thank you, Madam Chair. I find this fascinating.

First of all, Madam Chair, I would like to point out before this
hearing ends I'd like to thank Mr. Bob Gutman, who is a private
child advocate who has tirelessly promoted the establishment of the
Family Court in the District for many, many years and has sat also
through this entire hearing, and probably has got sores on his
tongue from biting his tongue so many times during this hearing.

I wanted to point out to the Chair and to this committee that in
this hearing it is amazing to me that only the lawyers and the
judges and those connected to the Bar are supporting the Superior
Court’s position. Every 1 of the child advocates groups, the whole
list here in your Consortium—21 different organizations—support
the draft that we are proposing here.

It is interesting, Ms. McKinney, how did you come up with the
number of years three?

Ms. McKINNEY. Well, I think if you look at some other jurisdic-
tions—if you look at Chicago, they have 2 years. Montgomery
County has 18 months. Baltimore has 1 year. P.G. County has 2
years. I think throughout the country it varies wildly, and we——

Mr. DELAY. Why did you pick three?

Ms. McKINNEY. Well, we discussed it amongst the lawyers in our
group, and I talked to many, many of my colleagues, and we did
talk to judges in various jurisdictions, because our interest is in
having judges who are not burned out, who are not desensitized.
And I will say that desensitization is almost a bigger problem than
burnout. Judges who see too many of these cases start to apply a
cookie-cutter approach to all of them, and that’s not what is in our
clients’ best interest. We want judges who can look at every single
case as a new and fresh item.

Mr. DELAY. I'll bet Mr. Harlan wouldn’t even agree with that be-
cause he’s gone to other parts of the country and probably hasn’t
found that, or he wouldn’t have written the best practices that he
wrote. And what your position is is the vast majority of this coun-
try. There are only five States that have 3 years or less. There are
15 States that have 6 years or less. There are two States that have
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12 years or less. And there are three States that have life. And you
don’t find the burnout that you describe in those States.

Ms. McKINNEY. But I think you have to be careful about compar-
ing apples to oranges. D.C. is one of only five that has a Family
Division that has a comprehensive jurisdiction. For example, in
Virginia they have the Juvenile and Domestic Relations Court. It
is a lower court. Anything there can be appealed to the Circuit
Court. And when it goes to the Circuit Court it goes to one of—
whatever judge is up. All the divorces in Virginia go to whatever
judge is up. There’s no specialization in Virginia. So I think you
have to be careful when you're citing statistics to make sure you're
comparing apples to apples.

Mr. DELAY. I am comparing apples to apples, ma’am, because I
have looked at the entire Nation and you've got a judge sitting
right over there that’s sitting on the bench 12 years and he’s not
burned out. He’s quite the activist. And when you say that judges
are judges and not social workers, you make my case. The problem
is we have a system in the Superior Court of D.C. to have judges
that are not activists for the interests of these children, and you
picked—I think you picked 3 years because it was your judge’s pro-
posal, their proposal, and that is why you are supporting it, be-
cause you are supporting the judges in the Superior Court. Is that
not true?

Ms. McKINNEY. Well, I think what I would say is that our inter-
est as the representatives of the people who are going to be affected
by this legislation happen to coincide with the court on a number
of these issues. I think they would be the first to tell you that we
have been a tremendous thorn in their side over the years. So I'm
sure they would be amused to hear that, your characterization.

But I have to disagree with your characterization of how the
judges in Superior Court are. It simply is not the case that they
aren’t activists trying to do what is best for these children. They
are, but they are faced with daunting limitations.

When you have, for example, the mother who refuses to go for
her forensic examination, well, that means the judge has a lot less
information to make decisions on. The judge can’t—it makes no
sense for the judge to order someone to—the marshals to take that
mother and drag her to a forensic exam. It simply makes no sense.

Mr. DELAY. Makes no sense for the judge to enforce the law in
his order?

Ms. McKINNEY. It’s not that—no. In terms of what the result will
be, forcing someone to go through a psychological examination is
not going to give the court any results that are useful. That’s my
point.

Mr. DELAY. You and I just have a fundamental disagreement in
what motivates people, because, quite frankly, your characteriza-
tion that people will sign up for 3 years but they won’t sign up for
5 makes no sense whatsoever, because if you truly want to be a
family law judge and you come from a pool that is made less—that
is elevated, quite frankly, in the Superior Court—because right
now you say that three applicants and the U.S. attorney was
picked from two family law because you have no pool. Nobody
wants—that is the system as it exists now, and we’re trying to
change that system to be an incentive for people to carry out a ca-
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reer in family law. You can’t carry out that career right now, and
naturally you don’t have—even the President knows anything
about reaching into a pool and trying to entice family law lawyers
to be judges. Currently, you are enticing any lawyer to be part of
a Superior Court, and the lawyer might be assigned to Family
Court and feel oppressed, if you will, by the assignment to serve
on a Family Court bench. But if the lawyer is truly a dedicated
person that wants to deal with the family law, he/she can be re-
cruited, and, frankly, I would want, if I were a lawyer, I would
want the assurance that I'd have at least 5 years on the Family
Court Bench with options to continue further.

Ms. McKINNEY. Well, I think, though, that you have to look at
that example that I just gave you. No one can question the dedica-
tion of this Montgomery County judge to children and families. But
what she is saying is after 3 years, “I need a break.” And we all
know that. The members of the Bar all know how difficult it is. We
are the ones who sit in D.C. Superior Court day after day and see
what is going on. We know how tough it is. So we know that you
have to give people an opportunity to come onto the court and
know that for 3 years they will be committed and they will be sit-
ting there, and if at the end of 3 years they’re not tired, they’re not
fatigued, they will stay. And we hope that it will be the case that,
because the resources are there and the court is reformed, that
you’ll find a lot of people who do stay for 10 and 15 years.

Mr. DELAY. Well, that’s one person you're pointing out versus all
the hundreds of Family Court judges across this country that don’t
feel that way, and thousands, probably. It just doesn’t fit. And I
don’t know what that judge’s personal problems were, and I won’t
get into it—but, Sister Murphy, could you tell me—you mentioned
it in your testimony—the problems we have with the Interstate
Compact that you mentioned in your testimony?

Sister MURPHY. Well, the Interstate Compact papers are a real
thorn in our side. For one thing, we are an emergency placement
for children. The State of Maryland recently decided that though
they told us a year ago we did not have to be involved in this be-
cause it was almost impossible, has changed their tune, so now we
are facing that.

The thing that upsets us the most is that children who had been
cleared many times to be adopted or go into foster care in a dif-
ferent State, can wait 4 to 6 months for the Interstate Compact pa-
pers, which delays placement for those children that much longer.
And that is probably the biggest thing.

We have a Metro system that covers a metropolitan area. Nobody
questions that. We have other systems in the metropolitan area
and nobody questions it. Why can’t children be placed back and
forth in at least that metropolitan area—D.C., Maryland, and Vir-
ginia? We're working for the same thing, we should cut down some
of these problems to make things flow more smoothly for children.

I sit here and listen to everybody talking about burnout, but I
have been watching children and mothers and families being de-
stroyed throughout the 40 years that I have been working in this
business

Mr. DELAY. Are you burned out?
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Sister MURPHY [continuing]. I have never felt burnout. I feel
anger and other things, but I have never felt burnout. So if we
have a judge who feels burned out from helping kids, then I say
he or she ought to just get out of the whole system. But it just up-
sets me to no end to think that we're sitting here worrying about
judges’ burnout when children are dying every year. Read the
Washington Post. We have children that float back into St. Ann’s
for the second and third time after more abuse. I'm sick of the
whole mess, truthfully.

Mr. DELAY. I don’t know that I can say it better than that,
Madam Chair.

I want to come back to this 3-year—Mr. Harlan, you wrote a very
good paper and your testimony is excellent. I appreciate it. But I'm
very curious, because I know what has been going on in this town
for the last couple of months, why you picked 3 years. Did someone
call you and advocate 3 years?

Mr. HARLAN. No, they did not. We picked a minimum of 3 years.

Mr. DELAY. Yes.

Mr. HARLAN. I think our testimony would focus on the word
“minimum,” as well. If you decided or if the courts decided they
wished to adopt a 5-year program, we’d say that would be fine. We
just don’t believe anything shorter than 3 years will work, and
that’s the way we approached it.

Right now it is quite a bit shorter. Three years is a huge im-
provement, you know. It may be that we need to take that kind of
step to make the step toward the progress we want to achieve and
see how it goes, but we did emphasize a minimum of 3 years.

Mr. DELAY. OK. I don’t want to take the chairman’s time any
longer. I have plenty more, but that’s fine. That’s fine.

Mrs. MORELLA. I would be satisfied with a 4-year term and for
Members of Congress. [Laughter.]

I thank you all for your testimony, but you have been in social
work, I think, Mr. Wells, for about 6 years, and have you—I mean,
Sister Josephine has not experienced burnout but has been an-
gered, but how about you after 6 years as social work.

Mr. WELLS. T was a child protection social worker for 6 years,
and that’s true, but part of what motivated me to move to where
I am now is seeing what was happening in our child welfare sys-
tem, and, in particular, the kind of things that I hope will motivate
a judge that focuses on these cases will see that when you have re-
peated cases that—I know Sister Josephine sees children that come
into her facility where she wants to hang on to them for a little
while, heal them, and help see that they can get along their way,
but she gets very frustrated and angry if they start growing up in
her facility.

Often our court is the safety net. It’s the bottom line. Someone
has to catch these children. And if you send these cases around the
courthouse or if you don’t pick up the trends, the children are back-
ing up at St. Ann’s and they’re beginning to grow up in that 50-
bed institution, then that safety net does not exist. And with the
turnover in social workers, with the turnover in the other parts of
the system, it is the judges that pick up those patterns.

We've had Judge Arthur Burnet on our adoption calendar for 3,
4 years. It used to be the adoption calendar went every 3 months
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to a different judge and we were doing between 23 and 40 adop-
tions a year of children out of foster care. Judge Arthur Burnet has
been on this for, I guess, going on 4 years, and now we are doing
less—almost 300 adoptions a year. And I hope I said earlier that
we are doing less than 60 per year. So that it’s not hypothetical,
the impact it has when a judge provides a consistent application
of the law and becomes creative, becomes an advocate, and sees
that when children are getting stuck in the system, to help break
through those logjams.

We need judges as advocate partners in being able to reform the
child welfare system, and when they move off the bench we lose
them.

Mrs. MORELLA. Yes. And, Sister Josephine you did give us a list
of the frustrations that you face with these youngsters day after
day. I don’t know whether you want to prioritize what the No. 1
concern is that you have, but I notice that among the ones that you
listed they deal with social workers, they deal with lawyers, they
deal with kind of an indifference again to the importance of the
child who is at the bottom of it. But if you would give us what you
consider to be the most important thing that we should look at in
terms of reform it would be helpful.

Sister MURPHY. Well, I personally feel that we should look at, as
we always say, the best interest of the child. Certainly I think we
all contribute to the problems of children, and I think we have to
work together to solve some of the problems of children in the
courts and everywhere else. I think all of the folks connected are
important—the social worker, the lawyer, the judges, those of us
who work with them in care, the foster parents—and we have to
listen to what is right for the child.

It always seems to me that in many of these areas we get taken
up with what is best for other people. In the legal system many
times with our children at St. Ann’s decisions and based on what
is best for the mother. I had a social worker present in one case
to discharge an infant baby. The mother comes in and you know
she’s high on drugs, but they’re still going to release this baby?
Yes, they’re going to release this baby, and I realize if they don't,
mother will lose her housing? I mean, those are the kinds of things
and it’s always the children who get lost in it.

I fail to understand why it is so impossible for judges to come
to grips with terminating parental rights. They don’t think about
those children who are out there suffering the abuse over and over
again. They don’t think of the children who are getting older and
older in the system and that nobody is going to want to adopt them
because they act out so much. We have so many children who act
out sexually at St. Ann’s who nobody wants to adopt because they
have been sexually molested for so many years. We have girls in
our home at St. Ann’s—one child who is 17 years old had been a
paid prostitute from age 6 to support her mother’s drug habit. So
why can’t a judge make a decision to determine parental rights if
this mother has been on drugs for umpteen years. As I said, this
one mother had been in 19 drug treatment programs. They were
going to return this baby to her. Why can’t the courts decide to ter-
minate parental rights? That is probably one of my most frustrat-
ing things. That’s why I fought for that law to be passed, which
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hasn’t done much good. It is true the adoptions have increased, and
I am grateful for that, but I still don’t think they are terminating
parental rights quickly enough. I don’t think they are looking at
the reasons that law gave why you don’t even have to bother about
waiting. You could terminate parental rights almost on the spot.
Children are murdered, and yet they allow more children in the
house. We can have three children badly abused from a family, but
if mother has another baby, she keeps that baby. The law says she
can keep it until she does something to it. So everybody sits back
and waits until it happens. A child came in the other week with
a fractured skull, another one with a broken wrist. So just wait
until they do something harmful to the child and then they place
them. Those are the frustrating points to me.

Mrs. MORELLA. Do they ask for your opinion or do they give you
an opportunity, or is it just, “We automatically want it returned to
the mother because she will lose her check,” or we think that this
is ultimately what would happen?

Sister MURPHY. That can be one of the reasons.

Mrs. MORELLA. But, I mean, do they consult with you? Do they
ask you? Do they say

Sister MURPHY. No. We have at times written to the judges, and
I have even gone down and testified. On one occasion two of us—
two of the Sisters—went down with the social worker, who was
feeling the way we were, and spoke to that judge. We pointed out
all the things that had happened to these children in their home,
but the child was released back to that family.

I think in my testimony I said we had the lawyer come out be-
cause I felt so strongly about that child; 2 days later, that child
went home. And the only thing you can get from the Social Service
Department is, “Well, it’s a court order. Anything that is a court
order you have to obey.” So it is very frustrating.

Mrs. MORELLA. Thank you for the work that you do, too, day in
and day out.

Ms. Norton.

Ms. NORTON. Thank you very much.

Well, I agree with you, Sister Josephine, about essentially erring
on the side of the child, as painful as that is, rather than keep a
child, and for a very long time, despite the notion of best interest
of the child, it seems—it appears that it is very hard to believe, es-
pecially since some of these mothers are very young, that you ought
to make that decision. It’s very reluctantly that I have come to the
conclusion that we really have no choice now. We are paying for
erring on the side of the parent, it seems. There’s somebody stand-
ing before you that can invoke your pity and you see all the hope
there. I do agree with you. I think the floating back and forth goes
a lot beyond the courts.

I must say it now, and I hope everybody hears me: we have been
talking about the court. That floating back and forth has much
more to do with Child and Family Services than it has to do with
the court. When the court finally has to get in it again, it is, of
course, because the mission of the Child and Family Services to
provide the services if the child is put back—for example, Brianna
Blackman. This child never should have been put back in the first
place, but as we did the investigation of that case we found that
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the mother appears to have been borderline retarded, had never
been provided the services, herself, and had found herself some-
body to live with. This mother might have been completely benign.
It is alleged that the murder was done by somebody she was living
with. But Child and Family Services never took this borderline re-
tarded mother, who might, living with somebody else, have been
able to take care of a child if there was somebody else there.

So I must say we can talk about this court all we want to, but
we are handing—we are spending money on the court and it is
overdue. The District is about to spend a great deal more money
on Family and Child Services, but what it is getting back has more
to do with the problems you have raised than anything we could
possibly do with this court, because in many ways the court is
forced—we believe it is forced into what it is doing because Child
and Family Services is not going to provide—can’t provide an alter-
native parent, can’t find another foster home, and unless they, in
fact, essentially accomplish revolutionary change, I can’t believe
that we are going to see much difference, even given the time we
have spent on the court.

I don’t even want to go through the burnout. All of that is such
conjecture about how many years. My good friend who has had to
leave—and he stayed so long he deserves all of our gratitude—who
is so dug into the number of years is a wiser man than I am a wise
woman. All I'm guided by, I'm guided by one thing, one thing. I
don’t know about the judges. I haven’t talked to whether they get
burned out. I know who do not stay on the job—social workers, peo-
ple who have gone to school, studied, know full well when they
take this job they are dealing with the most troubled people in the
society come and they go, and they go so fast that it makes your
head spin. And that’s the only evidence I know, because we have
had before us Child and Family Services, because I got a bill
passed through here that required any receivership to practice best
practices, and we got the figures in the record about the turnover
in social workers. So maybe the judges are iron men and iron
women and they can stay in there for as long as you want them
to, but I am very worried about taking all discretion from people
and deciding that if we just tell them in iron numbers what to do
it will all come out in the wash. That is not my experience.

As for—and I have to say on the record the notion that only law-
yers want it to be 3 years and all the people who really care about
children want it to be 5 years, I just need to say—and I'm sorry
Mr. DeLay isn’t here—I began—he began with a very fixed notion,
had to be 15 years, had to bargain him down, based only on the
numbers. I began saying, “I don’t know.” And I still don’t know.
But I think it is wrong to say that only people who spend their
time as lawyers would think that there is a minimum number
that’s less than 5 years. That is wrong. Nobody deserves that here
and I will not tolerate it. And just let me put on the record who
also said 3 years—the testimony of the Council of the District of
Columbia, who knows our children better than anybody else, said
3 years. The Mayor said 3 years. And none of them were dug in
so they said, “It must be 3.” They just said in their sense is that’s
right. You know what? That’s only my sense. I don’t know if it is
right. I do know that I despite dogmatism, particularly when it
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comes to dealing with children and families, and especially children
and families which are not like your children and families because
they’re not like my children and families. They’re a lot more trou-
bled than any children and families I run up against. So I'm going
to approach this with great care.

Now, I have a question that I just want to be clear, because it
is my last question for Mr. Harlan, when he talks about the mini-
mum numbers of judges and he talks about flexibility. Normally
I'm for flexibility. What we’re trying to do here is to close up some
of the holes. For example, the reason we say “one judge/one family”
is we don’t want somebody to decide, and the hole gets bigger and
bigger, and then we find that one judge/one family isn’t there at
all any more.

In that regard, for example, I have not heard answered here—
I think a question was put on whether or not, at least for purposes
of abiding by the child and family—I'm sorry, Adoption and Safe
Family Services Act, if somebody, a family was close to the goal of
permanency, as mandated by that act, perhaps at least then the
judge ought to be able to stay with the child.

I just want to make sure we don’t have unintended consequences
written into the act when we know better.

I was very concerned about the things that the judge—his exam-
ples. And I need to have answers to that, because he had some ex-
amples that didn’t even go to permanency—went to where children
may not ever be permanently, where somebody may be suicidal, for
example. I don’t want to take responsibility for saying, “The thing
says there are no exceptions to one family/one judge.” That is the
one principle that we all agree upon, but I am very reluctant to say
that if there is a child or family that nobody has been able to deal
with but you are keeping them alive, you wouldn’t dare change
judge and say, “I'm sorry, my 3 years are up. This is a nice judge.
I will make sure that I brief the judge.” I wouldn’t take the respon-
sibility to somebody who is despondent over that, so I'm a little
worried about the inflexibility that God is sitting up here and God
knows what to do and he is telling you all what to do and it is
going to work out this way, just trust in me. Don’t trust in me
here, because I'm not that sure.

And so I am concerned about the exceptions. I won’t—you know,
I won’t do the law school hypothetical that is in me on each of you,
but I will say to you I do not believe that Judge King’s examples
were answered. Yet, what I think we have to do is to keep from—
we have to keep from developing a loophole. We have to have such
a strict standard that the judge’s discretion—and I think in the bill
he has none now, does he? I see you are indicating no, that he has
no discretion. I am not—at the moment I am not willing to take
responsibility for that. I'm not willing to say that permanency is
not a reason to say, “Look, we've got 2 more months to go. You
know more than anybody else. It would take me at least that long
to even learn what that case is about, so I'm not willing to be that
inflexible.” And I'm not willing to say that if we have a child we
don’t have any—that the child is sent back here time and time
again, and neither St. Ann’s nor anybody else has been able to do
anything with this child, but the child somehow relates to this
judge, that judge shouldn’t be an exception. I just—I mean, we
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don’t do that anywhere in the judicial system, and I'm very reluc-
tant.

What I need your help on is, if any of you feel my reluctance that
an ironclad rule like that might produce an unintended con-
sequence, you can help us by suggesting, if any notion of exception
is to be written into the law, how to make it so tight that there
would simply not be discretion except in the most extraordinary
circumstances. I would appreciate your help on that. I recognize
that’s almost a drafting notion, and unless somebody can suggest
language to me now, I would appreciate any thoughts you would
have on that. And I would appreciate any thoughts you could give
me on the notions that Judge King laid out, the examples he laid
out, and I would be willing to submit them to you to ask you then
what would you do in these circumstances.

Do you think that such a person might go, whether 5 years or
3 years, should leave the judge? After all, a judge who has been
there, let us say, for 5 years could have gotten the case last month,
could have gotten the case last year, could have gotten the case 6
months ago, or could have had it for 5 years.

I mean, if we want to sit down and really get analytical about
this, I can spin your head. Instead of doing that, instead of trying
to think of each and every circumstance that could possibly appear
before a judge, we need to have language that, to the best of our
human capacity, would allow us to maintain rigidly one person/one
case without doing harm because we, ourselves, have been all
knowing.

On minimum number of magistrates and judges, do I take your
testimony at page 4, Mr. Harlan, because you say—you strongly
suggest that the appropriate level of judicial manpower be set on
an annual basis by the judge. Do you mean over and above the
minimum number of Family Court judges, because you suggest
that if the Family Court case load drops—you are an optimist, Mr.
Harlan—drops, that other divisions might—in a real sense, I think
that’s what we are trying to avoid, taking from the Family Court
the number of judges and putting them some place else on the the-
ory that this is such an important area of the law that it simply
needs to have the same number of judges there always, and, if any-
thing, may need more judges. Can you envision the notion that—
I mean, let me put it to you this way: if the Family Court case load
dropped, you could then handle Family Court cases more quickly.
Wouldn’t it be better to do that than to take those judges and use
them elsewhere?

Mr. HARLAN. Quite frankly, the determination of how many Fam-
ily Court judges is required on an immediate, in the first step, is
what the 90-day plan is all about. Now:
th. NORTON. So we're going to have to fund judges, you see, for
this.

Mr. HARLAN. I understand. I understand. But, looking down the
road, when the chief judge comes before this committee and the Ap-
propriations Committee to talk about the court’s funding, it would
seem to us that the chief judge, with the goal of adhering to the
Adoption and Safe Families Act of 1997 as far as the pace of proc-
ess here, that the chief judge would be in the best position to know
how many Family Court judges are required to achieve the goal.
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Looking down the road, you know, if the system gets better,
fewer children are entering the system because let’s assume that
there’s some remedy to the crack cocaine epidemic that caused the
big spike that he described. I have no idea what will happen in the
future, but hopefully things might get better and we might not
need as many Family Court judges going forward.

All we’re saying is that the chief operating officer of that court
should have the ability to determine what that need is, translate
that need into the number of judges required, and be subject to
your oversight and subject to the appropriations process funding.
That’s all we're saying.

Ms. NORTON. Does that include more judges?

Mr. HARLAN. Pardon me?

Ms. NORTON. Does that include more judges?

Mr. HARLAN. Sure. Of course. If it gets worse, they would need
more judges, whatever the situation is.

Ms. NORTON. Well, how do we determine—this bill has to be
passed before the appropriations if we are to really do our job, and
we will need more judges to make this anything but a joke.

Mr. HARLAN. Undoubtedly that’s true at this time, but rather
than having the cases spread out, they will be concentrated. That
means pulled out of the other, let’s say, 59 or 70 judges. Let’s say
there are 19 judges going to the Family Court. There will be some
load shifting that way that has to be accounted for, so that non-
family court judges that are currently hearing child abuse cases are
no longer going to hear them. There can be fewer judges needed to
handle the civil and criminal processes.

So, the workload balancing is one of the needs to be studied each
year. It changes. That’s all we’re saying. I mean, you’ve got a 90-
day program for him to come up with what he needs to have as
far as the appropriation goes for this first period of time. That
should be subject to review each year on an annual oversight basis.

Ms. NORTON. Thank you.

Thank you very much, Madam Chair.

Mrs. MORELLA. I want to thank you all. As Sister Josephine said,
the bottom line is caring for these children. And I would also ap-
preciate—the subcommittee would appreciate the language that
you might be able to craft that would take care of that concept.

We will be submitting some questions to you, also, and hope that
you will be able to answer them so that we can come to grips with
this.

I notice that even those who thought 3 years would be appro-
priate, that it did say “minimum,” as Mr. Harlan had stated. And
so what we are looking for is people who have continuity—who will
give continuity to it and reflect the concerns and caring.

I want to thank all of you for being here all afternoon, for your
commitment to this project, and hope that you will continue to
work with us so we can come up with something that’s going to
work. Thank you all very much.

Our subcommittee is now adjourned.

[Whereupon, at 4:45 p.m., the subcommittee was adjourned, to
reconvene at the call of the Chair.]

[Additional information submitted for the hearing record follows:]
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FAMILY DIVISION TRIAL LAWYERS ASSOCIATION
BEFORE

THE UNITED STATES HOUSE OF REPRESENTATIVES COMMITTEE ON
GOVERNMENT REFORM

HOUSE OVERSIGHT SUBCOMMITTEE ON THE DISTRICT OF COLUMBIA
REGARDING

REPRESENTATIVES MORELLA, DAVIS, DELAY, AND HOLMES NORTON'S
DISCUSSION DRAFT OF MAY 21, 2001 ENTITLED, "DISTRICT OF COLUMBIA
FAMILY COURT ACT OF 2001"

Tuesday, June 26, 2001, Noon
Rayburn House Office Building

{Written testimony of July 2, 2001}

Chairwoman Constance A. Morella, Congressman Thomas DeLay, Congressman Thomas
Davis, and Delegate Eleanor Holmes Norton, members of the House Oversight Subcommitiee on
the District of Columbia of the U.S. House of Representatives Committee on Government
Reform. We are James J. Roberts, Betty E. Sinowitz, and Harry Goldwater, and we have
prepared this statement on behalf of the Family Division Trial Lawyers Association (FDTLA).
Previously, FDTLA had communicated with members of the House of Representatives and Senate
who are most concerned with the operations of the District of Columbia and its Courts.
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Thank you for initiating this very important hearing to address the District of Columbia
Superior Court's plan to reform its Famnily Division to ensure the protection of our abused and
neglected children. As officers of FDTLA and as citizens of the District of Columbia, we fully
suppott the Family Division Reform Plan authored by Chief Judge Rufus G. King, I1I and the
Associate Judges of the Superior Court of the District of Columbia. We welcome the special
interest of the drafters of this legislation and their colleagues.

FDTLA is a voluntary association of approximately 130 court-appointed atforneys who
represent abused and neglected children and their family members, juveniles, and mentally retarded
and mentally ill adults in Superior Court of the District of Columbia. Our clients are the District of
Columbia's most defenseless and vulnerable citizens in need of professional legal services.

FDTLA strongly advocates the maintenance and improvement ofthe unified Family Division
that currently exists within the construct of the Superior Court of the District of Columbia. FDTLA
vigorously opposes the establishment of a separate Family Court. FDTLA officers and members are
working with the Superior Court to suggest reforms, some of which have already been implemented.

Since our members practice every day in the Family Division of the Superior Court, FDTLA
has a keen interest in current efforts to bring about positive changes in the Family Division. We are
working with the Court, the legal community, Congress, and community groups concerned with
abuse and neglect and foster care issues, examining both positive and negative aspects of the current
system.

Chief Judge Rufus G. King, III brings commitment, intelligence, and energy to his recent
appointment. Under Chief Judge King and Presiding Judge Reggie Walton and Deputy Presiding
Judge Anita Josey Herring of the Family Division, FDTLA representatives, as well as judges, hearing
comynissioners, government attorneys, social workers, and administrative court personnel have met
over the past several months to scrutinize the Family Division's current operations and embark on an
intensive effort to develop a program that will rectify problems which had developed.

FDTLA supports Chief Judge King's reform plan and the appropriation of additional and
sufficient financial resources to change the existing Family Division. An increased budget will enable
Chief Judge King to implement his plan in the following ways:

1. Adding additional judges and magistrate judges for adjudicating abuse and neglect cases
and termination of parental rights and adoption matters, as well as for the domestic relations,
paternity and child support, mental health and mental retardation branches of the current Family
Division.

2. Increasing the terms for judges and magistrate judges in the Family Division to three years,
with at least one year per calendar. All current hearing commissioners shall be re-designated as
magistrate judges. Magistrate judges will serve in all divisions of the Superior Court.
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3. Utilizing a collaborative team approach, whereby judges, magistrate judges, court staff
attorneys and social workers, and befter trained support staff would provide a new approach to case
management and the ongoing review of abuse and neglect matters.

4. Enlarging the use of court mediation services for abuse and neglect and other family law
cases, as deemed appropriate on a case-by-case basis.

5. Implementing a better coordination system for scheduling hearings, trials, and reviews of
open cases in order to cut down court waiting time, so that both attorneys and social workers can
spend more time monitoring their cases and securing services for their clients.

6. Modernizing the computer system to enable more effective tracking of cases and
coordination of all cases involving the same families in the court system, the child welfare system, the
police department, the Office of the Corporation Counsel, and other agencies.

7. Providing extensive and ongoing training in abuse and neglect law and policy for judges,
magistrate judges, attorneys, social workers, and administrative personnel. FDTLA has recently
planned and participated in the joint CFSA, Office of the Corporation Counsel and Superior Court
Moot Court training program.

8. Allocating larger courtrooms and hearing rooms; providing family friendly waiting rooms
for witnesses, parties, and children involved in family law cases; and assigning designated conference
meeting rooms for attorneys, social workers, and mediators who work with families and children.

9, Filling vacant file room positions in the clerks' offices and adding more administrative
support staff for file rooms and courtrooms.

10. Increasing the hourly pay rate for court-appointed lawyers to $ 75.00 per hour with a cap
0f $3,500 per case, with higher caps for cases involving multiple children from the same family, and
increasing the hourly pay rate for investigators to $ 25.00 per hour.

FDTLA strongly asserts that children already traumatized by abuse and neglect deserve the
full and serious attention of the most experienced, committed, and competent judges who have
acquired expertise and perspective handling a wide range of cases in many areas of jurisprudence.
The current system of rotating judges should be continued, albeit with changes made less frequently.
Determinations concerning the removal of children from their parents, placements of children with
relatives or foster parents, return of children to their birth parents, termination of parental rights, and
adoption; institutionalizing children; and the other difficult decisions must be made by judges who are
not experiencing burnout resulting from their exclusively hearing cases involving human tragedy.

The present inclusion of the Family Division within the Superior Court is the best model. It
has much merit. This model integrates family matters into the overall structure of the court system,
thereby maintaining equality of commitment with the criminal, civil, tax, and probate divisions. Judges
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rotate among all divisions giving equal time, attention, and commitment to whichever division they
are assigned.

Currently, 59 Superior Court judges and about 15 senior judges, regardiess of their current
court assignment, conduct periodic reviews of 75-90 cases per year, thus presiding over
approximately two abuse and neglect matters per week. Ifa separate family court were created, each
of some nine judges on such a court would need to review nearly 500 abuse and neglect cases per
year, in addition to presiding over initial hearings, status hearings, trials, show cause hearings, and
emergency hearings. This is an unworkable and unrealistic proposal.

In other jurisdictions with separate family courts, the family court is frequently referred to as
the "kiddy court.” Such courts are frequently staffed with new judges who are leaming the ropes
before they are assigned to the "real” court. Other jurisdictions have found it convenient to cut costs
in their budgets by staffing this "kiddy court” with magistrates and commissioners, rather than with
judges, thereby saving the "real judges” for the "real court” with "real problems.” Jurisdictions, such
as New York, which have separate family courts, are now advocating the establishment of unified
courts similar to the one existing now in the District of Columbia. Congress will be better advised
to study this similar metropolitan jurisdictions prior to infroducing legislation creating a separate
family court.

Although many government leaders decry big government and call for less bureaucracy and
lower taxes, the proposed creation of a separate and distinct "Family Court” will cost tens of millions
of dollars in the first year alone.

FDTLA opposes the creation of a separate stand-alone family court entity for the following
reasons:

1. Merely creating a separate family court will not address the important need for systemic
reform in the operations of the Child and Family Services Agency (CFSA), the Metropolitan Police
Department, the U.S. Attorney’s Office, and the Office of the Corporation Counsel. These
government agencies are in transition and are in need of further reforms.

2. In addition to the massive additional costs to establish and maintain a separate
family court, a separate court is likely to have difficulty in recruiting and retaining highly
qualified judges and magistrate judges to work in what is likely to be regarded a "lesser” or
"kiddy" court.

3. A separate entity will add massive construction costs and duplicative
administrative expense for personnel, equipment, and maintenance.

4. A separate family court may siphon already limited judicial resources from the
Superior Court.
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5. The time involved in the establishment of a separate court would serve to defer
the resolution of long-standing, pending cases.

6. A separate court would interfere with the operation of the existing domestic
violence branch which provides an innovative, unified approach to civil and criminal
proceedings involving intra-family violence.

Concerningthe draft legislation, FDTLA urges that all references to a "Family Court”
be changed to "Family Division.” (See conforming amendments to Chapters 9, 11, and 16
of the District of Columbia Code.)

FDTLA will now critique selected sections, and make comments and/or provide
suggested language.

1. Section 1. Short Title. Change to: "This Act may be cited as the 'District of Columbia
Family Division Act of 2001."™

2. Section 2. Redesignation of Family Division as Family Court of the Superior Court

(a) Change to: "The Superior Court shall consist of the Family, Civil, Criminal, Probate, and
Tax Divisions of the Superior Court."

(c) Change to: "The Chief Judge of the Superior Court shall designate one of the judges
assigned to the Family Division of the Superior Court to serve as the presiding judge of the
Family Division of the Superior Court.”

3. Section 3. Appointment and Assignment of Judges, Number and Qualifications.

(b) FDTLA urges that sitting judges of the Superior Court be appointed to the Family
Division. FDTLA also vigorously supports three year terms in the Family Division. FDTLA
also supports voluntary one year extensions.

{c) Term of Service
Paragraph (1), In General : Delete "or 5".

Paragraph (2), Assignment for Additional Service: Change to: "Afier the term of service of
a judge of the Family Division ... expires; at the judge's request, the judge may apply to
the Chief Judge for additional service in the Family Division for a period of one vear. The
judge may apply for additional one year terms consistent with section 431(c) of the District
of Columbia Home Rule Act.
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Paragraph (3) Permitting Service on Family Court for entire Term: Delete entire paragraph.
Judges should not be asked to volunteer to serve their entire fifieen year term assigned as
judges in the Family Division.

(d) Reassignment to Other Divisions: Change to: "The Chief Judge may assign a judge of the
Family Division to another division of the Superior Court.” FDTLA believes that requiring
reassignment only after a showing that the judge is acting contrary to the best interests of the
individuals and families who are served by the Family Division is not necessary. Judges
should not be put on trial. The integrity of the court would be adversely affected if there
were a formal determination that a judge should not continue his or her assignment in the
Family Division. Furthermore, the Chief Judge's role in managing judicial resources would
be unnecessarily constrained.

(c) Transition to Appropriate Number of Judges. This provision should include the
assignment of ongoing abuse and neglect review cases to all associate and senior judges who
are willing to take training in family law issues and request such assignments. This would
ensure diversity and decrease what would be a caseload of 4500 review cases for some nine
Family Division judges. The full term of office of all newly appointed Superior Court judges
shall be fifieen years. Afier three years' service in the Family Division, a judge will be
reassigned to another division, including the Civil, Probate, Tax, or Criminal Divisions, or
he or she may request one year extensions of the Family Division assignment.

4. Section 4. Improving Administration of Cases and Proceedings in Family Court, Section
11-1103, Standards of practice for appointed counsel: Change to: "The Superior Court shall
establish practice guidelines for attorneys appointed as counsel in the Family Division of the
Superior Court."”

Seciion 11-1104 (b) Retention of Jurisdiction over Cases should be changed to permit the
review of all open cases by all judges of the Superior Court, providing the judges agree to
attend specialized judicial training in family law. Judges may also choose not to hear review
abuse and neglect cases.

Section 11-1104(c) Training Program, Paragraph (1), In General: Change to: “The Chief
Judge of the Superior Court and the Presiding Judge of the Family Division shall carry out
an ongoing program to provide training in family law and related matters for judges of the
Superior Court and appropriate non-judicial personnel, and shall include in the program . .

"

Section 11-1104(d) Accessibility of Materials, Services, and Proceedings; Promotion of
"Family-Friendly" Environment, Paragraph (2), Location of Proceedings. Changeto: "Cases
and proceedings in the Superior Court of the District of Columbia's Family Division shall be

6
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held at Superior Court for the District of Columbia. FDTLA believes that convening
hearings and other proceedings in neighborhood locations would be impracticable and
unsafe. Security is an important issue at the Superior Court for the District of Columbia.
To disperse proceedings to other locations around the District of Columbia would create a
grave security risk for all parties, judicial officers and court staff. It is impractical to require
members of the Bar to travel back and forth through the city to attend hearings. It would be
extremely difficult for attorneys to schedule hearings in other locations and still maintain
their law practices. Furthermore, the leasing of additional space and security would be
expensive for the Court and would only generate monies for community contractors.

Section 11-1106. Reports to Congress. FDTLA would change the opening paragraph, as
follows: "Not later than 90 days after the end of each calendar year, the Chief Judge of the
Superior Court shall submit a report to Congress on the general activities of the Family
Division during the year.” The remainder of the opening sentence and subparagraph (1)
through (5) shall be deleted. Congress should not micro-manage the Court. Court resources
would be better spent on court projects. If the Chief Judge's report does not contain
sufficient information, committee members could request written responses to their specific
inguiries or could convene hearings.

(b) Plan for Integrating Computer Systems. FDTLA encourages that access to confidential
information be limited to maximize the privacy and constitutional rights of individuals and
families.

{c) Clerical Amendment. Change 11-1103 to "Practice guidelines for appointed counsel.”

6. Section 6. Establishment and Use of Separate Magistrate Judges.
(b) Selection.

Change sentence two to: "Such procedures shall contain provisions for public notice of all
vacancies in magistrate judge positions and for the establishment by the Court of an advisory
merit selecting panel, composed of lawyers and non lawyers, including certified and/or
retired social workers specializing in child welfare matters who are residents of the District
of Columbia and who are not employees of the District of Columbia Courts, to assist the
Board of Judges in identifying and recommending persons who are best qualified to fill such
positions. FDTLA is concerned that the selection procedure ensures that the appointments
of friends, relatives, or political allies will be minimized.

{¢) Qualifications (3) change to: "for the five years immediately preceding the appointment
has been engaged in the active practice of law in the District of Columbia or has been on the

7
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faculty of a law school in the District of Columbia." Delete the remainder of the sentence.

{c) Qualifications (4) change to: "has not fewer than seven years of experience in the practice
of family law.”

(c) Qualifications (5) change to: "is a bona fide resident of the District for at least one year
immediately prior to appointment, and retains such residency during service as a magistrate."
Citizens of the District of Columbia should have their family matters heard by residents of
the District. This legislation should not be a vehicle for attracting new residents to the city.
We believe that sufficient numbers of excellent family law practitioners and law school
faculty already reside in the District and are eligible to apply for magistrate judge positions.

(f) Maximum Age for Service. FDTLA suggests using the age requirements used in Federal
Courts.

{g) Suspension and Removal. Change to: "The Board of Judges may suspend, involuntarily
retire, or remove a magistrate judge, during the term for which the magistrate judge is
appointed, only for incompetence, misconduct, neglect of duty, or physical or mental
disability that interferes with the ability to perform the essential functions of the position
without reasonable accommodation (See Americans with Disabilities Act). Suspension,
involuntary retirement, or removal requires the concurrence of two-thirds of the judges of
the Superior Court in active service. Before any order of suspension, involuntary retirement,
or removal shall be entered, a full specification of the charges and an opportunity to be heard
shall be furnished to the magistrate judge pursuant to procedures established by the rules of
the Superior Court. The standard of proof shall be clear and convincing evidence.”

(i) Code of Conduct. Change to: "Magistrate judges shall be employed on a full time basis
by the Court and may not engage in the practice of law, or in any other business, occupation,
or employment inconsistent with the expeditious, proper, and impartial performance of their
duties as officers of the court.”

(j) Functions.

(2) Change to: "Subject to the rules of the Superior Court and applicable Federal and District
of Columbia law, magistrate judges shall conduct hearings, make findings and enter interim
and final orders or judgments in uncontested or contested proceedings within the jurisdiction
of the Family Division of the Superior Court, as assigned by the Chief Judge of the Family
Division.”

(3) Change to: "Any matter involving an allegation of contempt shall be certified to a judge
of the Superior Court."
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(k) Review. Refer to Rule D of the Family Division Rules.
(D Location of Proceedings. Delete this paragraph. (See above.)

(o) Board of Judges. Change to: "For purposes of this section, the term "Board of Judges”
means the judges of the Superior Court of the District of Columbia. Any action ofthe Board
of Judges shall require a two-thirds majority vote.”

FDTLA recognizes that there have been problems in the protection and permanent
placement of children in the child abuse and neglect system. It is important to note that it
is the Child and Family Services Agency (CESA), not the D.C. Superior Court, that failed
to adequately protect children, properly monitor temporary placements for children, recruit
adoptive parents, and place children in permanent homes. CFSA has been the agency under
a Federal Court receivership, not the D.C. Superior Court.

Now, however, the Superior Court, under the leadership of Chief Judge King, is
taking a leadership role in developing long-term solutions to the difficulties that trouble the
Family Division, FDTLA trusts that the Court's reforms will result in a less expensive,
faster, more flexible, and more comprehensive response to meeting the pressing legal needs
of the District of Columbia's most vulnerable citizens. Addressing complex management
issues, limited judicial resources, and working with other branches of government will do
more to meet these needs.

FDTLA urges Congress to continue its interest in resolving the problems of the D.C.
Superior Court and in providing it with adequate financial resources to accomplish the
reforms planned for the Family Division.

FDTLA proposes the following statutory changes to accomplish faster and reasonable
compensation for court-appointed family law practitioners.

L Section 16-2326.1 Compensation of attorneys in neglect and termination of parental
rights proceedings shall be amended as follows:

(@) (1) Except as provided for by subsections (b) and (e}, an attorney representing a
person who is financially unable to obtain legal counsel in a neglect proceeding or appointed
to serve as counsel or gnardian ad litem for a child who is the subject of a neglect proceeding
shall, at the end of the representation or at the end of a segment of the representation, be
compensated at a rate not less than the hourly rates established in D.C, Code, sec. 11-2604.
{Note: FDTLA would amend that section as noted below.)

(2) The attorney may make a claim for expenses reasonably incurred during the

9
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course of the representation.

(3) The Superior Court should issue an Administrative Order granting payment of all
vouchers from 1995 to the present that have yet to be submitted or were submitted and
denied. Attorneys will submit previously denied vouchers and other submissions within one
year of the effective date of the Administrative Order. These vouchers must be paid. The
Administrative Order will provide proper notice of new voucher deadlines for attorneys.

(4) Attorneys and investigators are deemed to have all the rights and privileges of a
contractor under common law and D.C. statutes.

(b) Compensation payable pursuant to this section shall be submitted to the following
limitations and payment guidelines:

{1) for all abuse and neglect and juvenile proceedings from initial hearing through
disposition, the maximum compensation shall be $3,500 per year (increased from $1100 per
year);

(2) for all subsequent proceedings other than a termination of parental rights, the
maximum compensation shall be $3500 per year (increased from $1100);

(3) for proceedings to terminate parental rights, the maximum compensation will be
$3500 (increased from $1500);

{4) for appeal of trial court orders, the maximum compensation shall be $2300 per
case (increased from $750);

(5) attorney fee requests under the statutory limit must be paid in full. Reductions
shall be made only for demonstrated cause which shall include written detailed findings of
fraud, misrepresentation, or mistake, and after the attorney has been provided with a detailed
letter from the judicial officer identifying any contemplated reductions and why full payment
is not warranted,

() (1) A separate claim for compensation and reimbursement shall be made to the
Superior Court of the District of Columbia for representation before that Court, and to the
District of Columbia Court of Appeals for representation before the District of Columbia
Court of Appeals;

(2) Each claim shall be supported by a sworn written statement specifying the time
expended, services rendered, and expenses incurred while the case was pending before the
court, and the compensation and reimbursement applied for or received in the same case

10
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from any other source;

(3) Attorneys shall be compensated for services performed, including conferences
with their client, on weekends and during evening and nighttime hours, and for time and
mileage for travel;

{4) Vouchers must be submitted within 180 days ofthe disposition, case year, or case
closure date. There is no prohibition against the submission of interim vouchers. Vouchers
submitted after 180 days may be denied as untimely unless counsel can show a family,
personal, or professional emergency necessitating the post-180 day submission. Attorney
requests that are denied due to timeliness issues shall be appealable directly fo the Chief
Judge of the Superior Court of the District of Columbia.

{d) For purposes of compensation and other payments authorized by this section, an order
by a court granting a new trial shall be deemed to initiate a new case.

(e) Ifaperson for whom counsel is appointed under this section appeals to the District of
Columbia Court of Appeals, the person may do so without prepayment of fees, costs, or
security and without filing the affidavit required by D.C. Code sec. 11-2604.

() (1) Counsel for a person who is financially unable to obtain investigative, expert, or
other services necessary for adequate representation may request compensation for services
in an ex parte application.

(2) Upon a finding, after appropriate inquiry in an ex parte proceeding, that
investigative, or other services are necessary, but are not available through existing court
resources, and that the person is financially unable to obtain them, the court shall authorize
counsel to obtain the services.

(3) Compensation to be paid to a person for services rendered under this subsection
shall not exceed $500 unless payment in excess of that limit is certified by the court, as
necessary to provide fair compensation for services of an unusual character or duration, and
the amount of the excess is approved by the presiding judge in the case.

(g}  Compensation for attorneys appointed to represent parties in neglect proceedings
and costs of investigative and other services shall be paid pursuant to procedures established
by the Superior Court of the District of Columbia.

2. Section 11-2604. Payment for representation shall be amended as follows:

(a) Any attorney appointed pursuant to this chapter shall, at the conclusion of the

11
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representation or any segment thereof, be compensated at a fixed rate of $75 per hour. Such
attorneys shall be reimbursed for expenses reasonably incurred.

{b) For representation of 2 defendant before the Superior Court or the District of Columbia
Court of Appeals, as the case may be, the compensation to be paid to any attorney shall not
exceed the following maximum amounts:

(1) $3500 for abuse and neglect, with higher maximum amounts where there are
multiple children, and termination of parental rights cases;

(2) $2500 for appeals of abuse and neglect and termination of parental rights cases;

(3) $3000 for misdemeanor cases, including mental health and mental retardation
cases;

(4) $5000 for felony cases;

(5) $3000 for post-trial matters if the underlying case was a misdemeanor, or $5000
for post-trial matters if the underlying case was a felony.

FDTLA encourages members of Congress to review the District of Columbia
Appropriations Bill 2001, House of Representatives Report 106-786. This report chronicies
congressional concern regarding D.C. Superior Court’s failures to consistently or promptly
pay court-appointed attorneys.

On behalf of our clients who are citizens of the District of Columbia, FDTLA thanks
you for the opportunity to present our comments. FDTLA would be happy to provide
answers to any questions that you may have. FDTLA is disappointed at not having had the
opportunity to testify at the public hearings regarding the District of Columbia Family Court
Actof 2001. FDTLA continues to volunteer its services to Congress as a resource for future
hearings or meetings regarding this legislation.

FDTLA

17 Fourteenth Street, S.E.

‘Washington, D.C. 20003

James J. Roberts, Esq. -- Telephone: (202) 543-4167
Betty E. Sinowitz, Esq. - Telephone: (202) 966-9390

Dated: July 2, 2001
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Chairman Morella, Congresswoman Norton and members of the District of
Columbia Subcommittee on Government Reform. I am Paul Strauss, the shadow United
States Senator elected by the voters of the District of Columbia, and an attorney who
practices in the family court division of our local courts. In that capacity I have probably
made over 500 appearances in our family court, representing children families in the
Abuse and Neglect System.

1 appreciate the opportunity to provide this statement on behalf of my constituents
in the District of Columbia. The subject of this hearing is extremely important to me and
to my constituents of Washington DC. It involves the physical, emotional and
psychological health and welfare of our children, and their need to be protected by a
strong, well-structured and experienced judiciary. I testify today in support of the Family
Division Reform Plan, developed by the Chief Judge and the Associate Judges of the
Superior Court of the District of Columbia. Furthermore, I would like to emphasize my
personal opposition to the discussion draft now being circulated and my dissatisfaction in
regards to the possible separation of the family court from the District’s home rule
system, which has been called for by the House Majority Whip Tom Delay (R-TX.)

The issue before this committee is two-fold in nature. The first issue surrounds the
need to adhere to home rule principles in governing the District of Columbia. These
principles pertain to the respect for local control and decision making maintained under
the umbrella of the District’s home rule charter, and to respect the decision making
process apparent in our local judiciary. The second issue of even greater importance

concerns the protection of our community’s most vulnerable members. These issues
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involve a choice between the strengthening of the District of Columbia’s current court
structure rather than its complete deconstruction.

These beneficial models, which work so well in given states, will provide
valuable guidance to the District of Columbia. However, it does not necessarily follow
that the exact same arrangements will serve the specific socio-demographic and
economic needs of the diverse population situated within the District of Columbia. As
you know, the District contains an overwhelmingly urban population and we are not
provided the same level of resources bestowed upon State governments. Due to the
current political status of the District any change to our judiciary, such as the proposed
Family Court, must be carefully implemented by the local professionals who understand
and appreciate the needs of the population.

The Family Court is an institution that must protect the Districts most
vulnerable citizens — its children, as well as provide countless other more mundane legal
functions common to every jurisdiction. The safety of children should not and will not be
compromised due to political agendas.

Let me state for the record, that there have been many times when Congress
has attempted to substitute its personal and political judgments for the democratically
expressed wishes of the District of Columbia citizens. I have spoken out against those
efforts, and criticized those who would violate our democratic rights for the sake of
political expediency. I sincerely hope that any such criticism concerning this matter
today is misplaced.

It is clear that the House Majority Whip, and his colleagues who are pushing

the idea of more independent and separate family court, do so not to impose any
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particular ideology on our judiciary, but based on their own beliefs regarding the best
interests of our children and legal process.

There is no Democratic or Republican way to adjudicate cases of Child abuse
and neglect. The District of Columbia's non-state status makes it a necessity that any
reform must come with the assistance of this body. While I have often resented the
actions of a D.C. sub-committee, which controls the structure the District of Columbia’s
government and judiciary, today I welcome your input and involvement. Our legitimate
desire for self-determination does not mean that Congress should ignore this important
issue.

An important component of the Courts” proposal offers judges of the Family
Court a fixed three to five-year term with the option of continuing service beyond that
time period. It is my belief — based on my own experience — that Judges who hear nothing
but child abuse and neglect cases are susceptible to an unusual amount of emotional
stress due to their exposure to the horrific nature of these cases, which often involve great
brutality visited amongst helpless innocents. I can appreciate and sympathize with these
hardships; I too found that, after years of litigating multiple trials involving abused and
neglected children, the emotional toll could be quite significant. The Court’s present
proposal allows judges the opportunity to volunteer for such assignments thus allowing
them to seek out the special challenges in one or more of the family court sectors, but
also involves a plan to avoid burnout and frustration. There should not be a compromise
concerning the tenure of judges. To acquire the most qualified judges their tenure should

be no longer than 3 years. If the tenure provided is 4 or 5 years in length, the District
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risks appointing inexperienced and unqualified authorities to protect our children, and
this is a gamble that we are not willing to take.

The Family Division Trial Lawyers Association (FDTLA) opposes many of the
provisions contained in the discussion draft of the District of Columbia Family Court Act
of 2001, which separates the Family Court from the rest of the judiciary. All of the major
components of the Superior Court’s reform initiative depict sound modes of achieving
enhanced protection to abused and neglected children. The comprehensive plan
demonstrates the most efficient and effectives means of implementing a Family Cout.
Rather than duplicate administrative efforts, the plan concentrates upon team
management tactics, continual training procedures, judicial specializations, and a multi-
disciplinary approach to case resolution which emphasizes coherent lines of
communication.

After thoroughly reviewing the discussion draft, I too oppose many of its
requirements. It is obvious that the District of Columbia cannot afford to squander
already limited resources to establish a separate entity. Additional administrative and
costs, extended deadlines, and the lack of seasoned judges, would all serve to hinder, not
help, the innocent victims who now await closure to their unwarranted turmoil. Most
importantly, the Courts plan calls for the extra resources needed to create real reform.
Without the dollars to back up our good intentions, any structural changes are
meaningless. The adequate appropriation envisioned will not only provide real reform,
but the infusion of funds will advance the quality and implementation of the Family
Division of the D.C. Superior under its current leadership. Without the requested

additional resources — any plan will surely fail.



295

The proposed bill presents several fundamental concerns that I believe must be
addressed. These reservations surround the tenure of judges, the number of judges, the
provision of a special master, and the monitoring and evaluation of the potential family
court,

More resources and discretion are needed for the development and the
implementation of the Family Court to occur. All of the stakeholders involved in this
issue, from Congress to DC Council members, must understand and appreciate the fact
that experienced, well-respected and knowledgeable members of the District’s judicial
community constructed the initial proposal for the Family Court, therefore we must
adhere to their suggestions and follow their lead.

T urge you in the strongest possible terms to support the Courts restructuring plan
and to allocate the financial support to make it a success. A strong Family Court, united
within the existing Superior Court, will improve the quality of life and enhance justice.

Finally, before I conclude let me just take a moment to thank Ms. Kathleen
Sullivan of my staff for all her assistance in preparing this testimony on this important
issue. As you are aware, the appropriations hill severely limits the financial resources
available to my office, and we depend on the hard work of a very dedicated and under
compensated staff. On behalf of the citizens of the District of Columbia I thank you for
the opportunity to make these comments, I would be happy to answer any questions you

may have at this time.



