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INDIAN TRUST FUND ACCOUNTS: THE
DEPARTMENT OF THE INTERIOR’S RE-
STRUCTURING PROPOSAL AND THE
IMPACTS OF THE COURT ORDER CLOSING
ACCESS TO THE DEPARTMENT’S COMPUTER
SYSTEM

Wednesday, February 6, 2002
U.S. House of Representatives
Committee on Resources
Washington, DC

The Committee met, pursuant to notice, at 10 a.m., in room
1334, Longworth House Office Building, Hon. James V. Hansen
(Chairman of the Committee) presiding.

STATEMENT OF THE HON. JAMES V. HANSEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF UTAH

The CHAIRMAN. We appreciate you all being here today, and we
know there is great interest in what we are doing here. A lot of
folks are in the overflow room, and we apologize that we do not
have adequate room for everybody, but we just do not. We would
appreciate it if those in the hall would stand against the sides so
they do not clog the passageway. We are a little concerned about
fire problems. We thank everyone for being here.

We are going to limit the opening statements to myself and the
ranking member, and then we will go directly to the witnesses.

I would like to begin by welcoming our distinguished witnesses
and thank you all for coming. The Federal Government’s trust obli-
gation to Native Americans and the Department of the Interior’s
management of tribal and individual Indian trust funds and assets
are both complex and important issues. I look forward to an in-
formative and frank discussion with all of our witnesses.

The scope of this hearing is broad and is intended to provide an
overview of current developments in trust reform and challenges
facing the Federal Government and Native Americans in our trust
relationship. I expect our witnesses to discuss several issues, in-
cluding the Department’s proposal to restructure the Bureau of
Indian Affairs, ideas to improve trust asset management, and the
impacts of the recent shut-down of the Department’s computer sys-
tem and restriction to Internet access.
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The CHAIRMAN. The Committee views the Government’s trust re-
lationship with Native Americans to be a nonpartisan issue that
demands our sincere attention. There is no room for political pos-
turing. I expect our witnesses to respond honestly to pointed and
direct questions, and I expect members to respect the good inten-
tions and good faith of all of our witnesses.

We appreciate having Secretary Norton with us today. You have
inherited a complex and emotional situation. Although the current
administration is on the receiving end of the brunt of the blame for
inadequate trust management, previous administrations, dating
back decades, have largely ignored this problem.

I appreciate Secretary Norton’s direct involvement in efforts to
find a solution. The Committee recognizes, however, that all three
branches of the Federal Government are equally responsible for en-
suring the integrity of the trust relationship. Congress has a crit-
ical role in providing funding and a meaningful direction. We look
to the Department and its Secretary to carry out and manage the
trust.

As recently noted by the court monitor in the Cobell v. Norton
litigation, the three branches of the Government are now united to
consider the creation of a long overdue trust organization to rem-
edy past trust management, and the statement from the Court goes
accordingly:

“One of the three branches of the Federal Government must
manage the creation of a new fiduciary trust organization whose
experienced trust officials must select, organize and train a nation-
wide trust staff and move forward as rapidly as possible at building
a new trust management system—not tinkering with a resurrected
crew and vessel—to properly house, maintain, and protect the
Indian Trust beneficiaries’ land, resources, and assets.”

The Committee understands, however, that a resolution to the
trust management problem will not come exclusively from within
the government. We respect the need for tribal consultation and
input from other outside experts. We are here today to explore
ideas and possible solutions that will once and for all establish the
necessary business practices, procedures, policies, and resources
necessary for meaningful trust reform.

A notable American philosopher once said, “Those who do not re-
member the past are bound to repeat it.” I recognize there are no
easy answers to trust reform, but the Government must do every-
thing possible to break the cycle of mismanagement that has ex-
isted for many years. Unless we identify a system to properly exe-
cute the Government’s trust responsibility to Native Americans,
the Department will remain at risk of investing in projects that do
not satisfy basic trust management requirements.

I appreciate you all being here, and I will now turn the time over
to }tihlel ranking member from West Virginia, the Honorable Nick
Rahall.

[The prepared statement of Chairman Hansen follows:]

Statement of The Honorable James V. Hansen, Chairman,
Committee on Resources

Good morning. I'd like to begin by welcoming our distinguished witnesses and
thank you all for coming. The federal government’s trust obligation to Native Ameri-
cans and the Department of the Interior’s management of tribal and individual
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Indian trust funds and assets are both complex and important issues. I look forward
to an informative and frank discussion with all of our witnesses.

The scope of this hearing is broad and is intended to provide an overview of cur-
rent developments in trust reform and challenges facing the federal government and
Native Americans in our trust relationship. I expect our witnesses to discuss several
issues, including the Department’s proposal to restructure the Bureau of Indian Af-
fairs, 1ideas to improve trust asset management, and the impacts of the recent shut-
down of the Department’s computer system and restriction to internet access.

This Committee views the government’s trust relationship with Native Americans
to be a nonpartisan issue that demands our sincere attention. There is no room for
political posturing. I expect our witnesses to respond honestly to pointed and direct
questions and I expect Members to respect the good intentions and good faith of all
our witnesses.

We appreciate having Secretary Norton with us today. You have inherited a com-
plex and emotional situation. Although the current Administration is on the receiv-
ing end of the brunt of the blame for inadequate trust management, previous Ad-
ministrations dating back decades have largely ignored the problem.

I appreciate Secretary Norton’s direct involvement in efforts to find a solution.
The Committee recognizes, however, that all three branches of the federal govern-
ment are equally responsible for ensuring the integrity of the trust relationship.
Congress has a critical role in providing funding and meaningful direction. We look
to the Department and its Secretary to carry out and manage the trust. As recently
noted by the Court Monitor in the Cobell v. Norton litigation, the three branches
of the government are now united to consider the creation of a long overdue trust
organization to remedy past trust mismanagement.

“One of the three branches of the federal government must manage the cre-
ation of a new fiduciary trust organization whose experienced trust officials
must select, organize and train a nationwide trust staff and move forward
as rapidly as possible at building a new trust management system—not tin-
kering with a resurrected crew and vessel—to properly house, maintain,
and protect the Indian Trust beneficiaries’ land, resources, and assets.”

The Committee understands, however, that a resolution to the trust management
problem will not come exclusively from within the government. We respect the need
for tribal consultation and input from other outside experts. We are here today to
explore ideas and possible solutions that will once and for all establish the nec-
essary business practices, procedures, policies, and resources necessary for meaning-
ful trust reform.

A notable American philosopher once said, “Those who do not remember the past
are bound to repeat it.” I recognize that there are no easy answers to trust reform,
but the government must do everything possible to break the cycle of mismanage-
ment that has existed for years. Unless we identify a system to properly execute
the government’s trust responsibility to Native Americans, the Department will re-
main at risk of investing in projects that do not satisfy basic trust management re-
quirements.

We will now hear from our first panel. Secretary Norton, please proceed.

STATEMENT OF THE HON. NICK RAHALL, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF WEST VIRGINIA

Mr. RAHALL. Thank you, Mr. Chairman.

I want to, first, thank you, Chairman Hansen, for honoring my
request to have today’s hearing. It is unfortunate, but true, that
through both Democratic and Republican administrations, as you
have said, Mr. Chairman, for decades, the Interior Department has
acted like the Enron of Federal agencies when it comes to man-
aging Indian trust funds and Indian trust assets.

Over the years, countless investigative reports by the Congress,
the GAO, the Inspector General, and others have been issued on
the failure of the BIA to properly account for and manage Indian
trust funds. Congressional hearings have been held and millions of
dollars have been spent in ill-fated attempts to fix the system.
However, each administration has fumbled, with the succeeding ad-
ministration recovering the ball, only to hand it off to the next with
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that seemingly elusive goal of restoring faith and integrity into a
system yet to be achieved.

It is true that Secretary Norton is in contempt proceedings, but
I would observe that every Interior Secretary in modern times is
culpable to one extent or another to this situation. One of the rea-
sons that I requested this hearing was to examine the Secretary’s
rather sudden and unexpected proposal at the time to form a new
agency within the Interior Department that would be vested with
all of the Indian trust fund responsibilities that are currently man-
aged by the BIA and the Office of Special Trustee.

This plan was developed with no input from Indian tribes or ac-
count holders. It was a huge mistake, causing process to become
the issue instead of what really is the matter at hand, which is
whether each individual Indian and tribal account accurately re-
flects the amount of money that it should contain. But make no
mistake about it, there is pain and misery in Indian Country be-
cause of the failure in Federal trust responsibility.

Today’s hearing, hopefully, will shed additional light on how all
of the stakeholders, members of this Committee included, can
reach for a fair resolution of this matter in the near future.

As I told Deputy Secretary Steven Griles in my office last week,
we want to be a part of the solution, not the problem. At the same
time, in speaking for members on this side of the aisle, at least,
we will not stand idle if we see the rights and privileges of those
we are charged with a trust responsibility for are being trammeled.

I look forward to hearing the testimony today and, again, I thank
you, Chairman Hansen, for honoring my request for this hearing.

[The prepared statement of Mr. Rahall follows:]

Statement of The Honorable Nick J. Rahall II, a Representative in Congress
from the State of West Virginia

I would like to first thank Chairman Hansen for honoring my request for this
hearing.

It is unfortunate, but true, that through both Democrat and Republican Adminis-
trations the Interior Department has acted like the Enron of federal agencies when
it comes to managing Indian trust assets.

Over the years, countless investigative reports by the Congress, GAO, the Inspec-
tor General and others have been issued on the failure of the BIA to properly ac-
count for and manage the Indian trust funds. Congressional hearings have been
held. And millions of dollars have been spent in ill-fated attempts to fix the system.

However, each Administration has fumbled, with the succeeding Administration
recovering the ball only to hand it off to the next with that seemingly elusive goal
of restoring faith and integrity into the system yet to be achieved.

It is true that Secretary Norton is in contempt proceedings. But I would observe
that every Interior Secretary in modern times is culpable to one extent or another
for this situation.

One of the reasons I requested this hearing was to examine the Secretary’s rather
sudden and unexpected proposal at the time to form a new agency within the Inte-
rior Department that would be vested with all of the Indian trust fund responsibil-
ities currently managed by the BIA and Office of Special Trustee.

This plan was developed with no input from Indian tribes or account holders. It
was a huge mistake, causing process to become the issue instead of what really is
the matter at hand, which is, whether each individual Indian and tribal account ac-
curately reflects the amount of money it should contain.

For make no mistake about it, there is pain and misery in Indian Country be-
cause of the failure in federal trust responsibility.

Today’s hearing hopefully will shed additional light on how all of the stake-
holders, the Members of this Committee included, can reach a fair resolution of this
matter in the near future.
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As I told Deputy Secretary Steve Griles in my office last week, we want to be part
of the solution, not the problem. At the same time, and speaking for Members on
this side of the aisle at least, we will not stand idle if we see the rights and privi-
leges, of those we are charged with a trust responsibility, for being trammeled.

I look forward to hearing the testimony of the witnesses.

The CHAIRMAN. Thank you, Mr. Rahall. Let met thank the Sec-
retary for being with us, and, again, let me apologize. This isn’t the
room we normally use for a hearing of this size, but the other one
is going through a little restructuring right now, so we are just
going to have to get along.

Madam Secretary, we would appreciate it if you would come up
and take your place. And, Nancy, don’t run the clock on the Sec-
retary, OK?

Maybe you would like to introduce who is accompanying you, and
we turn the time to you.

STATEMENT OF THE HONORABLE GALE A. NORTON,
SECRETARY OF THE INTERIOR, ACCOMPANIED BY NEAL
McCALEB, ASSISTANT SECRETARY OF INDIAN AFFAIRS AND
TOM SLONAKER, SPECIAL TRUSTEE, WASHINGTON, D.C.

Secretary NORTON. Thank you very much, Mr. Chairman and
members of the Committee. I am very pleased to join you today to
testify about our Indian trust programs.

I have submitted a written statement that I ask be incorporated
into the record.

The CHAIRMAN. Without objection.

Secretary NORTON. Thank you.

Before I begin my statement, I would like to introduce other offi-
cials of the Department of Interior who are here today. With me
is Neal McCaleb, who is the Assistant Secretary for Indian Affairs,
rall‘nd Tom Slonaker, who is the Special Trustee for Native American

rust.

Also, here in the room today, and I would also like to identify
them, is Jim Cason, who is the Associate Deputy Secretary, and he
is the one who has been working night and day to address our
Internet shutdown issues.

Ross Swimmer is here. He is the Director of the Office of Indian
Trust Transition.

Deputy Secretary Griles was planning to be here today, but he
is testifying in the Cobell litigation this morning.

I have asked Mr. McCaleb, Mr. Slonaker, Mr. Swimmer, and Mr.
Cason to remain for the balance of the testimony today because I
think it is important for us to hear the perspectives that are being
offered to the Committee and to continue our listening and under-
standing of this issue.

Last year, in my first hearing in front of Congress, I spoke brief-
ly about the matter of Indian trust reform. At that time, I said, “As
the Trustee, I clearly recognize the important obligations of the De-
partment to put in place those systems, procedures, and people to
fulfill our obligation to the trust beneficiaries, both individual
Indians and tribes.”

However, I also emphasized that I have grave concerns about our
existing management systems. My experience of the past year has
certainly reinforced my feelings from last February.
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The problems that we are trying to solve have been over 100
years in the making, and I would like to share something with you
today that well illustrates that. This is a newspaper front page
from the Philadelphia newspaper called The Press. One of the arti-
cles is headlined, “Indian Trust Fund Losses: Funds Alleged to
have been Abstracted from the Department of the Interior.”

The other headline on this page says, “General Custer Killed.”
This is from July 6th, 1876. Obviously, the issues have gone on for
a long time.

Congress has reviewed the issues of Indian trust asset manage-
ment many times. As Representative Rahall pointed out, true re-
form has never been achieved. Many, many times we have come to
the point where Congress has examined the issues, where the De-
partment of Interior has proposed reforms, where the tribes have
discussed the need for reform, and yet time after time after time,
decade after decade, we have failed to actually achieve reform.

I am perhaps unrealistically optimistic, but still somewhat opti-
mistic that the time has arrived, that we have a strong interest,
from many different quarters, in seeing reform actually take place,
and that is what we are working to achieve.

Let me describe for you some of the issues that we face and why
this is such a complex issue. Trust asset management involves ap-
proximately 11 million acres held in trust or restricted status for
individual Native Americans. Forty-five million acres are held in
trust for the tribes. This is a total of 56 million acres managed by
the Department of Interior, and that amounts to the combined size
of the States of Maine, Massachusetts, Vermont, New Hampshire,
Connecticut, Rhode Island, Delaware, Maryland and the District of
Columbia.

This land produces income for about 350,000 individual Indian
owners and 315 tribal owners. Leasing and sales revenues of ap-
proximately $300 million per year are distributed to more than
225,000 open individual Indian money accounts and revenue of ap-
proximately $800 million per year is distributed to the 1,400 tribal
accounts.

Our management of lands for individual Indians dates back to
1887. At that time, Congress passed the General Allotment Act,
which allocated tribal lands to individual members of tribes in par-
cels of 80 or 160 acres. The expectation of Congress was that this
would continue for no more than 25 years, with that land being
held in trust for the individual Indians. However, Congress kept
extending that time period and ultimately made that into a perma-
nent status.

By the 1930’s, it was widely accepted that the General Allotment
Act had failed. Congress stopped the further allotment of lands, but
the interest in the allotted lands began to fractionate, as lands
were passed from generation to generation. There are now an esti-
mated 1.4 million fractional interests of 2 percent or less involving
58,000 tracts of individually allotted lands.

The challenges related to fractional interest in allotted lands con-
tinue. These interests expand exponentially with each new genera-
tion to the point where we now have incredibly tiny ownership in-
terests. There is a chart that is attached to your testimony, and
that chart reflects the tiny ownership amounts that we have.
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Here is the one I can actually read. As you will see, for example,
in the first column beyond the blackened area, this is the fraction
of lands that people hold. This is just in one little parcel of land.
We have someone who owns 1/592nd-interest in that. Some other
people own 29/77,750ths interest. These interests, obviously, are
not the entire interest in the land. This is just one page reciting
a few people’s interests in this land.

When you get over to the last column, you see the decimal places
carrying out the description of how much interest these individuals
own in this tract of land, and you get into .0003 as an interest in
this piece of land. In order to actually convert all of this to a frac-
tion where we had a common denominator, we had to get into
228,614,400 as the least-common denominator for this.

As you can imagine, this is a complete bookkeeping nightmare,
and it is very difficult when you are talking about a tract of land
that might, perhaps, have had a $250-a-year annual income for a
grazing lease. Once this is divided down to the individuals receiv-
ing their tiny share, we have many interests where the annual in-
come is less than a penny. These are representative of the kinds
of interests we manage, and these are not even reflective of the
smallest interests that we see.

The Department is bound by its trust obligations to account for
each owner’s interest regardless of size, even though these accounts
might generate such small revenues. Each is managed without the
assessment of any management fees and with the same diligence
that applies to all accounts. In contrast, in a commercial setting,
these accounts would be eliminated because of the assessment of
routine management fees.

The income that comes in from these tiny interests in land is
what flows into our individual Indian money accounts, and so small
interests in land lead to small accounts with small balances.

I recognize that in the last Congress you passed the Indian Land
Consolidation Act Amendments of 2000, and we appreciate you
grappling with the issue in that way. We are examining that now
as we are implementing it, and we may find that additional incen-
tives are needed to expedite the consolidation of these interests.

I would like to now lay out some of the other pressing interests
that we see in addition to fractionation.

First, the Department is not well structured to focus on its trust
duties. Trust responsibilities are spread throughout the Depart-
ment. Thus, trust leadership is diffuse. The Bureau of Indian Af-
fairs itself has a long history of decentralized management and, as
a result, it does not have clear and unified policies and procedures
relating to trust management. Each of the 12 BIA regional offices
and 85 BIA agency offices has developed policies and procedures
that are unique to that region and to each of the tribes that are
within that region.

A second issue that we face is that planning systems relating to
tru%t have been inadequate. A new strategic plan needs to be devel-
oped.

Third, the Department’s approach to trust management has been
to manage the program as a Government trustee, not a private
trustee. The Department agrees that our trust duty requires a bet-
ter way of managing than we have had in the past. However, the
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current structure of the Department is not suitable for carrying out
the expectations of the tribes, the Congress or the courts. To meet
this level of expectation will require more funding and resources
than have historically been provided to the Department, and this
has led to the President’s fiscal year 2003 budget request of an ad-
ditional $84 million in trust asset management funding.

Fourth, the computer software system known as the Trust Asset
and Accounting Management System, which we refer to as TAAMS,
has been inadequate. The Department had hoped to go a long way
to solving its problems, and yet this system has failed to achieve
many of its objectives. Also, our information technology security
measures associated with Indian trust data lack integrity and have
not been adequate to protect trust data or to comply with Office of
Management and Budget standards.

A current challenge that has been in the headlines is the Cobell
litigation. In 1996, five plaintiffs filed suit against the Departments
of Treasury and Interior, alleging breach of trust with respect to
the United States’ handling of individual Indian money accounts.

In the first trial, in December 1999, the Court ruled that the De-
partment was in breach of four trust duties. The Court declared,
among other things, that the 1994 Trust Reform Act requires Inte-
rior and Treasury to provide plaintiffs an accurate accounting of all
money in their accounts without regard to when the funds were de-
posited and requires retrieval and retention of all information con-
cerning the trust necessary to render an accurate accounting. This
decision was affirmed by the D.C. Court of Appeals in February of
last year.

The second trial dealing with historical accounting has not yet
been scheduled. The trial about whether Neal McCaleb and myself
should be held in contempt in our official capacities is ongoing as
we speak.

To address the problems I have mentioned, a number of actions
have been initiated in my first year as Secretary. We are devel-
oping a new strategic plan that will reflect a beneficiary approach
to trust management and service delivery. Objectives will include
maintaining comprehensive, up-to-date, and accurate land and ac-
tual resource ownership records, developing a robust accounting
system to manage financial acts and developing a plan to attract
and maintain a qualified, effective workforce.

Last July, I created the Office of Historical Trust Accounting. Its
mission is to develop a detailed plan for a comprehensive historical
accounting of trust accounts. We expect this plan will provide a
foundation for Congress to evaluate our future funding requests.

The budget unveiled this week asked for a $9-million increase for
this historical accounting. A full reconciliation of all accounts will
ultimately require considerably more money. Conducting a full
audit transaction-by-transaction will be difficult and very expen-
sive, probably hundreds of millions of dollars. Without such an ac-
counting, however, the plaintiffs in the ongoing litigation may con-
tinue to assert, as they have in the press, that they are owed tens
of billions of dollars.

Turning to the reorganization of the Department. We heard from
many sources, including the Special Trustee, our management con-
sultant, EDS, the court monitor in the Cobell litigation and
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through various budget reviews that one of the fundamental bar-
riers to trust reform was the disorganized scattering of trust func-
tions throughout the Department.

Our management consultant’s review, for example, called for a
single accountable trust reform executive sponsor. Last November,
we proposed the formation of a Bureau of Indian Trust Asset Man-
agement or BITAM. This option envisions consolidating most of the
trust reform and trust asset management functions throughout the
Department into a new bureau that would report to a new Assist-
ant Secretary. Essentially, we would separate out the service func-
tions of BIA, like education, law enforcement and so forth. Those
would remain within the Bureau of Indian Affairs.

The trust asset management functions, the financial accounting
functions, would go into the new organization. It was hoped that
that would consolidate things in a way that we could have con-
sistent and coherent planning and the ability to have an organiza-
tion dedicated to the high standards of accounting.

On November 20th, 2001, I issued an order to establish the Of-
fice of Indian Trust Transition within the Office of the Secretary,a
need shortly thereafter I appointed Ross Swimmer to be its Direc-
tor. It is currently charged with developing the new strategic plan
and organizing the Department’s efforts to implement that plan.

We are currently in the process of consulting with tribes to in-
volve them in reorganizing the Department’s trust asset manage-
ment responsibilities. We have held a series of consultation meet-
ings. To date, the tribes have expressed their dissatisfaction with
both our consultation process and with our reorganization proposal.

A task force of tribal leaders has been formed as a way of facili-
tating the consultation process. I have committed financial re-
sources to support the task force and other consultation efforts.
Working with these tribal leaders, we are earnestly endeavoring to
achieve progress on trust reform.

This past weekend, we held our first meeting in Shepherdstown,
West Virginia. The tribal leaders who were present listened to us
and also presented various alternatives to our BITAM proposal. We
listened to their proposals, as well.

We are currently working through our management consultant
and the task force to evaluate all of the various proposals. Overall,
I was very encouraged by the meeting. I felt that we had begun de-
veloping a good working relationship and the interpersonal trust
necessary to tackle a tough problem together.

Now, on Sunday, as the meeting was drawing to a close, I asked
the task force members what I should say as I talked with you all
about their perspectives and about our meeting together. Well, it
was an hour-long discussion, so I can’t begin to capture everything
that was said, but I wanted to share with you some of the perspec-
tives.

They wanted me to convey that while the tribes had rejected the
BITAM proposal, they understood that I had inherited a disturbing
problem for which no past administration had come up with a solu-
tion. They wanted you to know that there is more to understanding
this problem than ordinary trust law. There is Indian trust law.
Due to the willingness of the tribes to work together, we can ad-
dress many of the longstanding problems in Indian Country. We all
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agreed that we were excited about working together and that this
was true because of some of the breakthroughs at least in under-
standing that came from that meeting.

Congress must understand that the trust responsibility comes
from treaties under which tribes gave up massive amounts of their
resources. I have also learned, through the consultation process
and the task force, that, frankly, to my great surprise, the tribes
are very strong attached to the Bureau of Indian Affairs. They may
view it as dysfunctional and as a mismanaged organization, but it
is the entity to which they have invested considerable time and at-
tention, and it is their consistent point of contact with the Federal
bureaucracy.

Because a number of the tribal leaders who participated in the
task force meeting this last weekend are actually testifying here
today, I am sure that they will also share their views of the meet-
ing.

Let me quickly turn to our computer system, and the shutdown
of our access to the Internet. Many of you have inquired about that
and received inquiries from your constituents about that.

On December 5th, 2001, as part of the Cobell proceedings, the
Court ordered the Department to disconnect from the Internet all
of the computer systems that house or provide access to Indian
trust data. The temporary restraining order came at the request of
plaintiffs and was based on a report by the special master for the
Court prepared on the security weaknesses of information tech-
nology security.

On December 17th, the Court ordered a consent order proposed
by the Department over the objection of the plaintiffs. It estab-
lishes a process that allows the Department to resume operations
of some computer systems after providing the special master assur-
ances that the problems he identified have been resolved and the
security meets a certain standard.

The December 17th consent order is the only mechanism under
which the Department may use some systems or reconnect them to
the Internet. Under that order, we first sought to operate the IT
systems required to make payments to individual Indians. Our ini-
tial request was to operate a key Indian system, and it was made
on December 17th, 2001. The special master concurred with our in-
tent to operate this system recently.

On December 21st, we requested to operate another key system
that would govern mineral receipts, and that application is still
pending. It is our intent to make lease payments to individual
Indians as rapidly as we are permitted to do so.

As a rough estimate, about 90 percent of the Department of Inte-
rior is currently off-line. Several other requests have been for-
warded to the special master recently. We will continue to work
with the Court to expedite the resumption of the many public serv-
ice programs that depend on reconnecting to the Internet.

We have taken initial steps to prepare a long-term strategic plan
that would deal with the security of this data. We expect that the
core of this dedicated network can be installed during fiscal year
2002. There would be a phase-in of additional hardware and a shift
of data from other systems expected to take approximately 3 years.
The overall cost of the estimate for that is $65- to $70 million.
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The actions that I have taken are only the beginning of a long,
intensive effort that will be required. We will turn to Congress for
help in our endeavors.

In conclusion, let me underscore a few points. Indian trust asset
management is a very high priority for the Department. We need
to establish an organizational structure that facilitates trust reform
and trust asset management. We need to establish an ongoing ef-
fective consultation mechanism with the tribes. The Department
must improve computer support and security to ensure the integ-
rity of Indian trust data.

We are being challenged by litigation which might require sig-
nificant changes in how the trust is managed. It appears that sub-
stantial resources will be required to meet the growing expecta-
tions of tribes, the courts, and Congress. The tribes, Interior, and
Congress have to reconcile the competing principles associated with
trust responsibility and self-determination. It is important that at
the end of this process, the tribes have greater ability to govern
themselves and determine their own future.

Thank you for inviting me to testify here today, and I look for-
ward to answering your questions.

. l[lThe] prepared statements of Secretary Norton and Mr. Slonaker
ollow:

Statement of The Honorable Gale A. Norton, Secretary of the Interior,
U.S. Department of the Interior

Introduction

Thank you, Mr. Chairman and Members of the Committee, for inviting me to tes-
tify at this hearing on the Native American Trust program being administered by
the Department of the Interior, including the key elements of trust reform and trust
asset management.

Comments on the trust program were included in my first Congressional testi-
mony as Secretary of the Interior. On February 28, 2001, I told Congress the
following:

“I would like to comment on a matter of very high priority for myself and
for the Department, and that is the matter of Indian trust reform. As the
Trustee, I clearly recognize the important obligations of the Department to
put in place those systems, procedures, and people to fulfill our obligation
to the trust beneficiaries, both individual Indians and tribes. This is an
enormous undertaking in correcting the errors and omissions of many dec-
ades. Coming into this position, and so early in my tenure seeing a decision
from the Court of Appeals in the Cobell litigation, I have to say that I
have grave concerns about our existing management systems. It is
a very high priority for me that the person who comes in as Assist-
ant Secretary of Indian Affairs and the other people who fulfill
leadership positions as to our Indian responsibilities are people
wj&hditrong management backgrounds and abilities.” (Emphasis
adde

My experience of the past year has reinforced the concerns I expressed last Feb-
ruary. The problems we are working to solve have been over a century in the mak-
ing. Allow me to explain the Department’s role in managing Indian trust assets, the
amount of land and accounts we hold in trust, the work entailed in managing these
accounts, the challenges we face in trust management, the work underway to ad-
dress these challenges, and areas where legislative and executive action is needed.

Background

Current Holdings—An understanding of the work that lies ahead requires a rec-
ognition of the complex issues we have inherited. Trust asset management involves
approximately 11 million acres held in trust or in restricted status for individual
Indians and nearly 45 million acres held in trust for the Tribes, a combined area
the size of Maine, Massachusetts, Vermont, New Hampshire, Connecticut, Rhode Is-
land, Delaware, Maryland, and the District of Columbia. This land produces income
from more than 100,000 active leases for 350,000 individual Indian owners and 315
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Tribal owners. Leasing and sales revenues of approximately $300 million per year
are distributed to more than 225,000 open Individual Indian Money (IIM) accounts
and revenue of approximately $800 million per year is distributed to the 1,400 Trib-
al accounts.

Trust Functions in Interior—Indian trust asset management involves many agen-
cies and offices within the Department, including the Bureau of Indian Affairs, the
Office of the Special Trustee for American Indians, the Minerals Management Serv-
ice, the Bureau of Land Management, the Bureau of Reclamation, the U.S. Fish and
Wildlife Service, the National Park Service, and the Office of Surface Mining.

For example, the Bureau of Indian Affairs is responsible for the leasing of trust
lands, keeping tract of land ownership, lease obligations, and appeals. The Office
of the Special Trustee focuses on the management of the actual trust accounts. The
Minerals Management Service handles royalty collection and the verification of
those payments. The Bureau of Land Management does the official surveys of
Indian trust land and tracks the status of actual lease operations on the land.

In short, these agencies must hire, train and retain personnel that:

. Lease trust lands;

. Conguct surveys across millions of acres to ensure leases are properly adminis-
tered;

. Keep records of leases held by hundreds of thousands of owners;

. Record differing types of income from differing leases;

. Review transactions within individual accounts;

. Identify Indian heirs through complex probate proceedings;

. Preserve trust records dating back a hundred years; and

. Ensure the security of complex computer software housing much of this infor-
mation.

This is not a simple responsibility, and there have been years of debate and litiga-
tion over how it should be carried out.

History of the General Allotment Act—One of the most difficult aspects of trust
management is the management of the individual Indian money accounts. In 1887,
Congress passed the General Allotment Act, which basically allocated tribal lands
to individual members of tribes in 80 and 160-acre parcels. The expectation was
that these allotments would be held in trust for their Indian owners for no more
than 25 years. The intention was to turn Native Americans into private landowners
and accelerate their assimilation into an agricultural society. Most Indians, how-
ever, retained their traditional ways and chose not to become assimilated into the
non-Indian society. Congress extended the 25-year trust period, but finally, by the
1930s, it was widely accepted that the General Allotment Act had failed. In 1934,
Congress, through the first Indian Reorganization Act, stopped the further allot-
ment of tribal lands.

Interests in these allotted lands started to “fractionate” as interests divided
among the heirs of the original allottees, expanding exponentially with each new
generation. There are now an estimated 1.4 million fractional interests of 2% or less
involving 58,000 tracts of individually owned trust and restricted lands. The Depart-
ment is bound by its trust obligations to account for each owner’s interest, regard-
less of size. Even though these accounts today might generate less than one cent
in revenue each year, each must be managed, without the assessment of any man-
agement fees, with the same diligence that applies to all accounts. In contrast, in
a commercial setting, these small accounts would be eliminated because of the as-
sessment of routine management fees.

Prior Review By Congress—Over the past 100 years, Congress has reviewed the
issue of Indian trust asset management many times. In 1934, the Commissioner of
Indian Affairs warned Congress that fractionated interests in individual Indian
trust lands cost large sums of money to administer, and left Indian heirs unable to
control their own land. “Such has been the record, and such it will be unless the
government, in impatience or despair, shall summarily retreat from a hopeless situ-
ation, abandoning the victims of its allotment system. The alternative will be to
apply a constructive remedy as proposed by the present Bill.” The bill ultimately
led to the Act of June 18, 1934 which attempted to resolve the problems related to
fractionation, but as we now know did not.

In 1992, the House Committee on Government Operations filed a report entitled
“Misplaced Trust: the Bureau of Indian Affairs’ Management of the Indian Trust
Fund.” That report listed the many failures of the Bureau of Indian Affairs to man-
age properly Indian trust funds. It pointed out that GAO audits of 1928, 1952, and
1955, as well as 30 Inspector General reports since 1982 had found fault with man-
agement of the system. The report notes that Arthur Andersen & Co. 1988 and 1989
financial audits stated that “some of these weaknesses are so pervasive and funda-
mental as to render the accounting systems unreliable.”

WJNUTHRW N
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The House Report cites an exchange between Chairman Mike Synar and then In-
terior Inspector General James Richards in which Mr. Richards states:

“I think the Bureau of Indian Affairs will not change until there is some
political consensus in that it must change. It is the favorite * * * target of
everyone who is shocked by ineptitude and its insensitivity. Yet when we
try to restructure it either from a Congressional sense or from an Executive
sense, there are always naysayers and there never develops a political
sense for positive change.”

In 1984, a Price Waterhouse report laid out a list of procedures needed to make
management of these funds consistent with commercial trust practices. One of these
recommendations was considering a shift of BIA disbursement activities to a com-
mercial bank. This set in motion a political debate on whether to take such an ac-
tion. Congress stepped in and required that BIA reconcile and audit all Indian trust
accounts prior to any transfer to a third party. BIA contracted with Arthur Ander-
sen to prepare a report on what would be entailed in an audit of all trust funds
managed by BIA in 1988. Arthur Andersen prepared a report stating it could audit
the trust funds in general, but it could not provide verification of each individual
transaction.

Arthur Andersen stated that it might cost as much as $281 million to $390 mil-
lion in 1992 dollars to audit the IIM accounts at the then 93 BIA agency offices.
The Committee report states in reaction to that:

“Obviously, it makes little sense to spend so much when there was only
$440 million deposited in the IIM trust fund for account holders as of Sep-
tember 30, 1991. Given that cost and time have become formidable obsta-
cles to completing a full and accurate accounting of the Indian trust fund,
it may be necessary to review a range of sampling techniques and other al-
ternatives before proceeding with a full accounting of all 300,000 accounts
in the Indian trust fund. However, it remains imperative that as complete
an audit and reconciliation as practicable must be undertaken.”

The Committee report then moves on to the issue of fractionated heirships which
I know Congress has made several attempts to correct. The report notes that in
1955 a GAO audit recommended a number of solutions including eliminating BIA
involvement in income distribution by requiring lessees to make payments directly
to Indian lessors, allowing BIA to transfer maintenance of IIM accounts to commer-
cial banks, or imposing a fee for BIA services to IIM accountholders. The report then
states the Committee’s concern that BIA is spending a great deal of taxpayers’
money administering and maintaining tens of thousands of minuscule ownership in-
terests and maintaining thousands of IIM trust fund accounts with little or no activ-
ity, and with balances of less than $50.

In many ways, the problems and potential solutions remain the same as they did
when this report was published.

Current Challenges in Trust Management

As you can see, the problems we are currently facing are not new ones. I would
like to lay out some of the most pressing issues that are now before us.

Lack of Integration and Centralization of Trust Management—First, the Depart-
ment is not well structured to focus on its trust duties. Trust responsibilities are
spread throughout the Department. Thus, trust leadership is diffuse. The Bureau
of Indian Affairs (BIA) itself has a long history of decentralized management and
as a result, does not have clear and unified policies and procedures relating to trust
management. Each of the 12 BIA Regional offices and 85 BIA agency offices has de-
veloped policies and procedures that are unique to its region and to the Tribes and
individuals it serves. While BIA has developed some national policies over the past
few years, its overall approach to trust management is still decentralized. The need
for such clear and unified policies remains large, but very little has been done.

Lack of a Good Strategic Plan—Second, the planning systems related to trust are
inadequate. The American Indian Trust Fund Management Reform Act of 1994 (the
1994 Trust Reform Act) required the development of a comprehensive strategic plan
for all phases of the trust management business cycle that would ensure proper and
efficient discharge of the Secretary’s trust responsibilities to Indian tribes and indi-
vidual Indians in compliance with that Act. The court in Eloise Pepion Cobell, et
al. v. Gale A. Norton, et al. (the Cobell litigation), which I will discuss later in my
testimony, also requested information on the Department’s plan for remedying prob-
lems identified by the court. These two responsibilities evolved into the development
of the original High-Level Implementation Plan (HLIP) dated July 1, 1998. The
HLIP was revised and updated on February 29, 2000. The Eighth Quarterly Report
that the Department submitted to the Court on January 16, 2002 states:
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“As described in prior submissions to the Court, the Department now views
the High Level Implementation Plan (HLIP), by which trust management
reform progress was measured and reported to the Court, to be obsolete. As
reflected in the introduction, HLIP milestones have become increasingly
disconnected from the overall objectives of trust reform. The HLIP is now
outdated. Many of its identified activities have been designated as being
completed; however, little material progress is evident. More fundamen-
tally, the HLIP does not reflect an adequately coordinated and comprehen-
sive view of the trust reform process. A continuing re-examination of ongo-
ing trust reform is needed along with clarification of trust asset manage-
ment objectives.”

Changing Standard of Trust Management—Third, the Department’s longstanding
approach to trust management has been to manage the program as a government
trustee, not a private trustee. Today, judicial interpretation of our trust responsibil-
ities is moving us toward a private trust model. The Department agrees that our
trust duty requires a better way of managing than has been done in the past. The
current structure of the Department is not suitable for carrying out the expectations
of the tribes, the Congress, or the courts. To meet this level of expectation will re-
quire more funding and resources than have been historically provided to the De-
partment.

Computer Problems—Fourth, the Trust Asset and Accounting Management Sys-
tem software known as TAAMS, which the Department had hoped would go a long
way to solving trust problems, has yet to achieve many of its objectives. Interior
began developing TAAMS in 1998 from an off-the-shelf program, intending for it to
be a comprehensive, integrated, automated national system for title and trust re-
source activities. Using this software, Interior employees would record key informa-
tion about land ownership, leases, accounts receivable income, and so forth. In No-
vember 2001, the Department’s contractor, Electronic Data Systems (EDS), found
that the current land title portion of TAAMS provides useful capabilities, but rec-
ommended deferring any further effort on the realty and accounting portions.

In addition, Departmental information technology security measures associated
with Indian trust data lack integrity and are not adequate to protect trust data or
to comply with Office of Management and Budget requirements. In fact, on Decem-
ber 5, the court ordered the Department to disconnect all computers from the Inter-
net that housed or provided access to Indian trust data. The Department then dis-
connected nearly all of its computer systems from the Internet because they are
interconnected.

Fractionated Heirships—Fifth, the challenges related to fractionated interests in
allotted land continue. These interests expand exponentially with each new genera-
tion to the point where now we have single pieces of property with ownership inter-
ests that are less than .000002 of the whole interest. A stark example of the size
of some of these interests is attached to my testimony. It is a page from a redacted
1983 Title Status Report for an allotment on the Sisseton Reservation in South Da-
kota. Please note the ownership percentages for each individual listed on the far
right side of the sheet. The numbers speak for themselves. (See Appendix A)
Litigation

Court Decisions Related to Trust—The Supreme Court has defined the govern-
ment’s trust obligations towards Indian tribes in two seminal cases—United States
v. Mitchell, 445 U.S. 535 (1980)(Mitchell I) and United States v. Mitchell, 463 U.S.
206 (1983)(Mitchell II). A guiding principle of the Mitchell decisions is that a fidu-
ciary obligation of the kind that would support a cause of action for money damages
against the United States must be clearly established in the governing statutes and
regulations. In some recent lower court decisions, however, courts have upheld
money damage claims against the United States even where federal officials had not
violated any statutory or regulatory requirements. The Department has been work-
ing with the Department of Justice to determine how to respond to these decisions.

The Cobell Litigation—On June 10, 1996, five plaintiffs filed suit against the De-
partments of Treasury and Interior, alleging breach of trust with respect to the
United States’ handling of individual Indian money (IIM) accounts. The Court in
this action bifurcated the issues for trial. In the first trial, in December 1999, the
Court ruled that the Department was in breach of four trust duties. The Court de-
clared, among other things, that the 1994 Trust Reform Act requires: (1) Interior
and Treasury to provide plaintiffs an accurate accounting of all money in their indi-
vidual Indian money trust without regard to when the funds were deposited; and
(2) retrieval and retention of all information concerning the trust necessary to
render an accurate accounting. The Court also ordered Interior to file a revised
High—Level Implementation Plan (HLIP) to remedy these breaches. This decision
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was affirmed by the D.C. Circuit Court of Appeals on February 23, 2001. The second
trial, dealing with historical accounting has not yet been scheduled.
Most recently, on November 28, 2001, the Court issued an order to show cause
why civil contempt should not lie against Assistant Secretary McCaleb and me, in
our official capacity, on four counts:
e Failure to comply with the Court’s Order of December 21, 1999, to initiate a
Historical Accounting Project.

¢ Committing a fraud on the Court by concealing the Department’s true actions
regarding the Historical Accounting Project during the period from March 2000
until January 2001.

e Committing a fraud on the Court by failing to disclose the true status of the
TAAMS project between September 1999 and December 21, 1999.

¢ Committing a fraud on the Court by filing false and misleading quarterly status

reports starting in March 2000, regarding TAAMS and BIA Data Cleanup.

On December 5, 2001, the Court ordered the Department to disconnect from the
Internet all of the Department’s computer systems that house or provide access to
Indian trust data. This was followed on December 6, 2001, by a supplemental order
to show cause why Assistant Secretary McCaleb and I should not be held in civil
contempt, in our official capacity, for issues related to computer security of IIM trust
data. The contempt trial has been underway since December 10, 2001.

Tackling the Problems

To address the difficult challenges of trust reform, a number of actions have been
initiated in my first year. These include formulating a proposal to reorganize trust
management; creating a new office of Historical Trust Accounting (OHTA); and initi-
ating development of a new strategic plan for improved trust management.

Strengthening Departmental Management—A high priority for me has been to
identify and recruit seasoned managers who can objectively assess the facts and
problems and propose practical solutions so that we fulfill our fiduciary duties to
account for the trust assets of Native Americans. The first member of my Indian
trust management team was sworn in on July 4, 2001, and the most recent member
came on board November 26, 2001. The team is engaged in a day-to-day decision
process related to trust reform and trust asset management. Those who have
worked with my new team can attest to their extraordinary work ethic, manage-
ment experience, seasoned leadership and creativity in undertaking complicated
tasks. (See Appendix A)

Developing a New Trust Management Strategic Plan—As I discussed above, the
“High-Level Implementation Plan” (HLIP), developed by the Department in 1998,
has received considerable criticism. It is a non-integrated, task-oriented set of activi-
ties related to trust reform that has failed to accomplish significant progress in im-
proving delivery of trust management to the tribes and to individual Indian money
(IIM) account holders. We are now working to create a plan to guide future Depart-
mental activities that will provide an integrated, goal-focused approach to managing
trust assets.

This new plan will reflect a beneficiary approach to trust management and service
delivery. Objectives will include maintaining comprehensive, up-to-date and accu-
rate land and natural resource ownership records, and developing a robust account-
ing system to manage financial accounts and transactions. An integral aspect of the
plan will be the development of a workforce plan, and associated activities, to at-
tract and maintain a qualified, effective workforce.

Creating a New Office of Historical Accounting—To better coordinate all activities
relating to historical accounting—an obligation imposed by the 1994 Trust Reform
Act and confirmed by the court opinions in Cobell—on July 10, 2001, I created the
Office of Historical Trust Accounting (OHTA) within the Bureau of Indian Affairs.
OHTA’s assignment was further guided by Congressional instructions given in the
Conference Report on the Department’s fiscal year 2001 appropriations bill which
stated the following:

”...the managers direct the Department to develop a detailed plan for the
sampling methodology it adopts, its costs and benefits, and the degree of
confidence that can be placed on the likely results. This plan must be pro-
vided to the House and Senate Committees on Appropriations prior to com-
mencing a full sampling project. Finally, the determination of the use of
funds for sampling or any other approach for reconciling a historical IIM
accounting must be done within the limits of funds made available by the
Congress for such purposes.”

The Department will deliver a Comprehensive Plan to Congress to outline the full
range of historical accounting activities and to provide a foundation for Congress to
evaluate the Department’s funding requests. OHTA has already released its “Blue-
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print for Developing the Comprehensive Historical Accounting Plan for Individual
Indian Money Accounts” and “Report Identifying Preliminary Work for the Histor-
ical Accounting.”

We have requested a $9 million increase in our fiscal year 2003 Budget for this
historical accounting, but as I discussed earlier, when a full reconciliation of all ac-
counts is undertaken considerably more money would be required. In responding to
the court’s requirement that we do a complete historical accounting of each account
by conducting a full audit, transaction by transaction, we will face challenges that
will pose great difficulty and will be very expensive. Without such an accounting,
the plaintiffs in the ongoing litigation will continue to assert, as they have in the
press, that they are owed $60 billion to $100 billion. A comprehensive historical ac-
counting is likely to cost hundreds of millions of dollars, and still may not be viewed
as entirely satisfactory because of gaps in existing records.

Proposing a Departmental Reorganization of Trust Management—Reformation of
the Department’s trust responsibilities was, of course, mandated by Congress in the
1994 Trust Reform Act. In its 1999 opinion, the District Court in Cobell declared
that the Department had breached certain duties found in the Act. I have heard
from many sources—e.g., the Special Trustee, EDS, the Court Monitor, and through
budget reviews—that one of the fundamental barriers to trust reform is the disorga-
nized scattering of trust functions throughout the Department. In August 2001, dur-
ing our formulation of the fiscal year 2003 budget, various proposals and issues
were identified concerning the trust asset management roles of the BIA, the Office
of Special Trustee for American Indians (OST), and other Departmental entities car-
rying out trust functions. During the month of September, an additional issue was
identified by the Special Trustee regarding OST simultaneously performing both
operational responsibilities and providing oversight. The Special Trustee indicated
that such dual responsibilities represented an inherent conflict. Based on these and
other areas of concern, an internal working group was created.

The internal working group developed a number of organizational options ranging
from maintaining the status quo to privatizing functions to realigning all trust and
associated personnel into a separate organization under a new Assistant Secretary
within the Department. These options were evaluated based on the best method for
delivering trust services and other functions to American Indians and Tribal govern-
ments.

While this internal review was underway, Electronic Data Systems (EDS) was un-
dertaking an independent, expert evaluation. On November 12, 2001, EDS pre-
sented its report “DOI Trust Reform Interim Report and Roadmap for TAAMS and
BIA Data Cleanup: Highlights and Concerns” in which it called for a “single, ac-
countable, trust reform executive sponsor.”

I decided to propose the formation of an organizational unit called the Bureau of
Indian Trust Asset Management (BITAM). This option envisioned the consolidation
of most trust reform and trust asset management functions located throughout the
Department into a new bureau that would report to a new Assistant Secretary. The
new Assistant Secretary would have authority and responsibility for trust reform ef-
forts and for continuing Indian trust asset management. The proposal was reviewed
by EDS and received a supportive endorsement. I chose this option because it con-
solidates trust asset management, establishes a clearly focused organization, pro-
vides additional senior management attention to this high priority program and re-
tains the program within the Department to facilitate coordination with the Native
American community. Under this proposal, BIA would focus on its other core func-
tions and programs such as providing tribal services, helping tribes with economic
development, and education.

On November 20, 2001, I issued an order to establish the Office of Indian Trust
Transition (OITT) within the Office of the Secretary and shortly thereafter I ap-
pointed Ross Swimmer to be the Director of the OITT. The OITT is currently
charged with developing the strategic plan to replace the HLIP, and organizing the
Department’s efforts to implement that strategic plan.

Mr. Swimmer will be working with all entities within the Department involved
in trust asset management to develop the strategic plan. The immediate objective
has been for the Department to identify its resources currently being applied to
trust management and to try and focus those more carefully on the tasks with the
highest priority, as will be set out in the strategic plan.

Fulfilling our Obligations to Consult with Tribes—We are currently consulting
with Tribes to involve them in the process of attempting to reorganize the Depart-
ment’s trust asset management responsibilities. To date, Tribes have expressed
their di?satisfaction with the consultation process and with Interior’s reorganization
proposal.



17

The Department has held a series of consultation meetings. The first was in Albu-
querque, New Mexico on December 13, 2001. Six additional consultation meetings
in different locations have been held and a seventh is scheduled. The meetings have
been very well attended.

A task force of tribal leaders has been formed as a way of facilitating the con-
sultation process. The task force consists of two elected tribal leaders from each re-
gion, with a third tribal leader acting as an alternate. I have committed financial
resources to support the task force and other consultation efforts. Working with
}hese tribal leaders, we are earnestly endeavoring to achieve progress on trust re-

orm.

This past weekend I held my first meeting with the tribal task force in
Shepherdstown, West Virginia. The tribal leaders present listened to us, and also
presented various alternative proposals to BITAM. During the course of consultation
sessions and the task force meeting, various tribal organizations presented alter-
natives to Interior’s BITAM proposal. We are currently working through EDS and
the task force to evaluate these proposals. My initial reaction is that: (1) the various
proposals all recognize a need for significant improvement in trust management,
and (2) the proposals contain many insightful suggestions that can potentially be
merged with portions of Interior’s reorganization proposal to achieve broader con-
sensus.

A number of the tribal leaders who participated in the task force meeting this
past weekend are actually testifying here today. I am sure they will share their
views of the meeting with you. On Sunday, while I was meeting with the task force,
I asked them what they would like me to convey to you about the weekend’s task
force meeting. They wanted me to convey to you several items, including:

« we are confident that together we can solve problems,

« while tribes have rejected the BITAM proposal, I have inherited a problem that
is very disturbing, and for which no past administration has come up with a so-
ution,
there is more to understanding this problem than trust law; there is Indian
trust law,
due to the willingness of tribes to work together, we can address many of the
long-standing problems in Indian country,
we are optimistic that reorganization will set the direction to address many of
the issues facing us all,

* Congress must understand that the trust responsibility we all bear comes from

treaties under which tribes gave up massive amounts of their resources.

Reconnecting Departmental Computers to the Internet—As I mentioned, on De-
cember 5, 2001, as part of the ongoing Cobell v. Norton proceedings, the Court or-
dered the Department to disconnect from the Internet all of the computer systems
that house or provide access to Indian trust data. The interruption in service oc-
curred when the Court issued a temporary restraining order directing the Depart-
ment to disconnect computers from the Internet. The temporary restraining order
came at the request of plaintiffs and was based on a report the Special Master for
the Court had prepared on the security weaknesses of information technology secu-
rity involving individual Indian trust data. The Department is committed to com-
plying strictly with the orders of the Court. Computer systems have been completely
shut down where the Department has not yet been able to verify complete, imme-
diate termination of access to individual Indian trust data.

On December 17, 2001, the Court entered a consent order proposed by the Depart-
ment, over the objections of the plaintiffs. It establishes a process that allows the
Department to resume operations of some computer systems after providing the
Special Master assurances that problems he identified have been addressed and
that security meets a certain standard. The December 17 consent order is the only
mechanism under which the Department may utilize some systems or reconnect
them to the Internet.

The Department prioritized its requests under the Consent Order to seek first the
Special Master’s concurrence to operate the information technology systems required
to make payments to individual Indians. For example, our initial request to operate
a key Indian system was made on December 17, 2001. The Special Master concurred
with our intent to operate this system recently. Our December 21, 2001 request to
operate another key system (governing mineral receipts) is still pending. It is our
intent to make lease payments to individual Indians as rapidly as we are permitted
to do so.

To date, we have received concurrence to permit Internet service to the United
States Geological Survey and the Office of Surface Mining, Reclamation and En-
forcement, along with a few isolated computers located at the National Interagency
Fire Center and the Department of the Interior Law Enforcement Watch Office. As
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a rough estimate, approximately 90% of the Department is still prohibited to use
the Internet. Several other requests have been forwarded to the Special Master re-
cently. We will continue to work with the Special Master to expedite the resumption
of the many public service programs which depend upon reconnection to the Inter-
net.

The Department has taken initial steps to prepare a long-term strategic plan to
improve the security of individual Indian trust data. The Department intends to
bring relevant individual Indian trust information technology systems into compli-
ance with the applicable standards outlined in OMB Circular A-130.

We expect that the core of the dedicated network can be installed during fiscal
year 2002, with the anticipated phase-in and shift of data from other systems ex-
pected to take approximately three years. The overall cost estimate could be $65—
70 million. The final estimate will be determined as we develop a capital asset plan.

Areas Where Interior Needs Help From Congress

These actions are only the beginning of a long, intensive effort that will be re-
quired of the Administration, Congress, and the Courts. Significant work needs to
be done.

FY 2003 Budget—The President released his fiscal year 2003 budget this week
and it includes my recommendations for $83.6 million in spending increases for
trust management and accounting. Increased spending for improved trust manage-
ment is one of the major initiatives of the Department’s proposed fiscal year 2003
budget.

Trust Management Expectations—As I mentioned above, the courts expect the
Department to deliver trust services based on a very high standard. Congress must
recognize that meeting these expectations will require significantly more funding
and resources. The courts first look to Congress for its expression of intent as to
how the trust program should be managed. Congress must make clear what it envi-
sions the responsibility of the Secretary to be, and provide the resources necessary
to carry out those responsibilities, while recognizing the other financial responsibil-
ities and mandates of the Bureau of Indian Affairs and the Department as a whole.

Land Fractionation—The last Congress enacted the Indian Land Consolidation
Act Amendments of 2000 in order to prevent further fractionation of trust allot-
ments made to Indians and to consolidate fractional interests and ownership of
those interests into usable parcels. As we begin to implement ILCA, we may find
that additional incentives are needed to expedite the consolidation of these interests.

Conclusion

I began this testimony by quoting from last year’s testimony. As I stated earlier,
my concerns are reinforced now that I have completed one year in office.

In conclusion:

¢ Indian trust asset management responsibility is a very high priority for the De-
partment.
The Department needs to establish an organizational structure that facilitates
trust reform and trust asset management.
The Department needs to establish an ongoing effective consultation mechanism
with tribes.
The Department must improve the computer support and security to ensure the
integrity of Indian trust data.
The Department is being challenged by litigation which requires significant
changes in how the trust is managed.
It appears that substantial resources will be required to meet the growing expec-
tations of the tribes, the courts, and Congress.
The tribes, Interior, and the Congress have to reconcile the competing principles
associated with trust responsibility and self-determination.

This concludes my testimony, Mr. Chairman. Thank you again for inviting me to
testify today.
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APPENDIX B
THE SENIOR MANAGEMENT TEAM

J. Steven Griles, Deputy Secretary and Chief Operating Officer of the Department
of Interior, who was confirmed on July 17, 2001. Prior to his appointment as Deputy
Secretary, Mr. Griles had eighteen years of senior management experience at the
Department of Interior and with the Commonwealth of Virginia. This service in-
cluded directing national programs for the management of public lands, mineral re-
sources and collection of royalties from federal mineral leases.

Neal McCaleb took office as the Assistant Secretary for Indian Affairs on July 4,
2001. Mr. McCaleb is a member of the Chickasaw tribe of Oklahoma and the former
chairman of the Chickasaw National Bank. He is also a civil engineer by profession
who served as the Secretary of Transportation for the State of Oklahoma. Mr.
McCaleb was also a member of the President’s Commission on Indian Reservation
Economies and has served eight years in the Oklahoma State Legislature.

William Myers, the Solicitor of the Department of the Interior, took office on July
23, 2001. Mr. Myers is a former Assistant to the United States Attorney General,
Deputy General Counsel at the Department of Energy, and has been in private
practice with the law firm of Holland & Hart.

James Cason, Associate Deputy Secretary, began his service with the Department
on August 13, 2001 and serves as the principal manager of the Office of the Deputy
Secretary. Mr. Cason has 11 years of federal experience managing complex public
lands, agriculture, and mineral programs, including service as the Acting Assistant
Secretary for Lands and Minerals Management. He also has seven years experience
as the Vice President for Risk Management of an international technology company.
He is currently overseeing a range of trust management projects, including analysis
and development of the Department’s security systems for our computer and data
networks.

Ross Swimmer, appointed as Director of the Office of Indian Trust Transition on
November 26, 2001, is a former Assistant Secretary for Indian Affairs. Mr. Swimmer
is also the former General Counsel and Principal Chief of the Cherokee Nation of
Oklahoma. In addition, he has served as president of the First National Bank of
Tahlequah, Oklahoma and Chairman of the First State Bank in Hulbert, Oklahoma.
He was most recently the President and CEO of Cherokee Nation Industries, and
of counsel to the law firm of Hall, Estill, Hartwick, Gable, Golden and Nelson, PC.

Wayne Smith, appointed Deputy Assistant Secretary for Indian Affairs on October
23, 2001. Mr. Smith is the former Chief Counsel to the California Assembly Repub-
lican Caucus and served as Chief of Staff for the California Attorney General.

Phil Hogen, the new Associate Solicitor for the Division of Indian Affairs at the
Department, took office on October 25, 2001. Mr. Hogen is an enrolled member of
the Oglala Sioux tribe of South Dakota and served as the former United States At-
torney for South Dakota. He has also been the Director of the Office of American
Indian Trust, and Vice Chairman of the National Indian Gaming Commission.

Bert Edwards, the director of the Office of Historical Trust Accounting (OHTA),
took office on July 10, 2001, when OHTA was created by Secretarial order. The
OHTA is charged with planning, organizing and executing the historical accounting
of Individual Indian Money (IIM) accounts. Mr. Edwards served three years as the
Chief Financial Officer for the Department of State, where he oversaw financial, ac-
counting and budgeting operations for a $4 billion budget, 25,000 worldwide employ-
ees and 260 embassies and consulates in 130 countries. Prior to that, Mr. Edwards
had 24 years experience as an audit partner for Arthur Andersen LLP.

Bill Roselius, who became IT Systems Consultant for Indian Affairs on September
11, 2001. Mr. Roselius has a 42-year career in information technology, working for
the Oklahoma Department of Transportation, a number of hardware and software
computer firms and major corporations including IBM and Chromalloy.

[The prepared statement of Mr. Slonaker follows:]

Statement of Thomas N. Slonaker, The Special Trustee for American
Indians

Mr. Chairman, as the Special Trustee for American Indians, I am pleased to have
this opportunity to discuss with the Committee issues pertaining to the reform of
the trust responsibility within the Department of the Interior. It has now been 20
months since I was confirmed by the Senate as the Special Trustee. During that
time I have reached several conclusions that I would like to share with you regard-
ing the capability of the Government to manage appropriately the Indian trust as-
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sets it holds as trustee for specific Indian beneficiaries, comprised of some 300 tribes
and nearly 300,000 individuals.

Trust reform, as well as the ongoing delivery of trust services to these individual
and tribal beneficiaries, has reached a point where radical measures need to be un-
dertaken now.

Specifically, the Department’s discharge of its trust responsibilities, as it is now
organized, is inadequate to the demands placed upon it.

The primary problems are as follows. First, there is the need for a clear under-
standing of the Government’s trust obligation to the beneficiaries. Second, there is
a great need for experienced trust management. Finally, there is the need to ensure
accountability by those responsible for delivering trust services.

It is self evident that the nature and scope of the Federal Government’s trust obli-
gations in the area of Indian affairs is complex and reflects a history dating to the
establishment of the Federal Government. The American Indian Trust Fund Man-
agement Reform Act of 1994 addresses itself to a discreet part of those Federal obli-
gations: the physical assets the Government holds or controls as trustee for some
300 tribes and approximately 300,000 individual Native Americans. Like a private
trustee or commercial bank’s trust department, the Department is responsible for
identifiable assets, in this instance primarily land and investable cash, and is re-
quired to manage those assets, make fiducially responsible investment decisions, ac-
count for the income produced and report fully to the beneficiaries about its stew-
ardship of these Indian trust assets. Like every other trustee, the Government
trustee is required to know at every moment what assets are held in trust, how
those assets are invested and managed and to whom the proceeds of that manage-
ment belong and are to be paid. The Reform Act has erased any doubt that those
traditional trust duties are Federal trust duties.

The problems that trouble the Department are management problems. The lack
of management capability is signaled by the evident need for senior managers with
experience in delivering trust services and operating trust systems. Additionally,
there is a critical need for senior level, project management skills applicable to large
trust reform projects.

The lack of accountability refers to the need to have all staff that are charged
with trust responsibilities perform as directed by informed and responsible senior
managers.

Until a better understanding of the trust obligation, better management, and
more accountability are in place, regardless of what the trust organization looks
like—it will be difficult for the Government to come into compliance with the 1994
Reform Act.

I concur with the Secretary’s concept of a single organizational unit responsible
for the management of the Indian trust assets. That organization has the potential
of addressing the accountability concerns by placing one executive, responsible to
the Secretary, in charge of the delivery of the appropriate, required trust services
to tribes and individual Indians. I believe a single organization with its own chain
of command, that is, not diluted by intersecting other Departmental chains of com-
mand, can work better than the present arrangement. The devil, however, is in the
details, and the new organization must have the right executive direction and actu-
ally hold people accountable.

I also believe that the trust organization needs to be detached from the Bureau
of Indian Affairs and placed on its own footing.

It has been proposed by the Special Trustee’s Advisory Board on December 7,
2001, a group created by the 1994 Reform Act, that the entire Indian trust function
be removed from Interior and lodged in a self contained organization to be created
by Congress. This thought was an initiative of that Board. It is based in large part
on the Department’s inability over the many years to identify and cure its manage-
ment problems, and is a suggestion that has merit.

On the other hand, I disagree with those who suggest that once the trust organi-
zation is “fixed” that it be returned to the Bureau of Indian Affairs. I believe that
organizations are not well motivated to make necessary changes if they know that
one day they will return to their previous owner.

I also want to comment on the role of the Special Trustee. I believe that the Spe-
cial Trustee is required to provide candid and informed guidance to the Secretary
as she seeks the more effective management of the trust responsibilities under her
control. The Office of the Special Trustee (OST) will continue to focus on its over-
sight responsibilities. Therefore, OST must be provided appropriate resources and
pursue every opportunity to ensure that trust reform is carried out effectively and
efficiently.

For instance, the Office of the Special Trustee receives appropriations for trust re-
form activities, no matter where in Interior the reform project is managed. OST
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then initiates the funding of projects when and if adequate plans and management
appear to be satisfactory. In some instances, we have found it necessary to interrupt
funding when expected project success is not being achieved. This process has prov-
en helpful to the reform process and has given the Special Trustee a useful and
independent voice in that effort. I believe this budget control over the reform of the
trust function should continue to be a part of OST’s responsibility. The independ-
ence and informed objectivity of the OST, I believe, is essential to achieving lasting
trust reform.

Reform can be done with the right leadership, the necessary accountability, and
consequences for non-performance.

Thank you.

[The Department of the Interior’s response to questions sub-
mitted for the record follow:]

RESPONSES TO SUPPLEMENTAL QUESTIONS FROM DEMOCRATIC MEMBERS OF THE HOUSE
RESOURCES COMMITTEE

Question (1): Are you committed to full disclosure of all the problems
with Bureau of Indian Affairs management of the trust assets regardless of
any settlement that may or may not be negotiated? Please explain.

Answer: Interior is committed to the full disclosure of all problems related to the
management of Indian trust assets. The Department is equally committed to seek-
ing out, addressing, and resolving trust asset management problems in all our rel-
evant bureaus and organizations.

Question (2): Without a full disclosure and acknowledgement of the scope
of the problem, do you expect any proposed solution to work? Without a
full disclosure, how can you expect Indian tribes to trust the federal gov-
ernment?

Answer: Interior is committed to full disclosure. We will continue to search for
and disclose problems. Our disclosure and acknowledgment of the scope of the prob-
lem to date explains why we are pursuing a reorganization of trust functions within
the Department.

Question (3): Are you committed to cleaning up the backlog of incorrect
and missing data about trust assets, and doing so in cooperation with
tribes? Please explain?

Answer: Yes we are committed to the cleanup of the backlog and a major effort
is already underway. Government subject matter experts are working with Elec-
tronic Data Systems (EDS) on determining the data validation universe and prior-
ities for corrective action. The Tribal Task Force work group will be incorporated
into this effort. It is important to recognize however, that no one expects that all
data since 1887 can be found and validated by records. Interior realizes it will need
to address how to manage the problem of missing information.

Question (4): As a possible solution to conducting a historical accounting
of trust accounts, would you be willing to grant money to tribes, rather
than the BIA, so tribes can go through the backlog?

Answer: Considerations regarding the Privacy Act and fiduciary requirements
may limit the role tribes can play in accounting or with the data validation effort,
but all options will certainly be considered in determining how to effectively and ef-
ficiently fulfill the requirements of the accounting. If tribes have access to individual
account information or have proposals for supporting such an accounting, they are
encouraged to contact the Office of Historical Trust Accounting.

Question (5): What immediate improvements do you think are needed in
the Department to properly manage tribal trust assets?

Answer: A single responsible and accountable agency or division within the De-
partment of the Interior with a high level manager dedicated to the task of man-
aging Indian assets is needed. This conclusion is supported by an EDS recommenda-
tion that the Secretary have a single, executive sponsor in charge of trust reform
and management. If this work continues to be one of many responsibilities within
the Bureau of Indian Affairs, we believe it will be difficult to get the attention need-
ed for trust asset management and accountability. We are also working with IT ex-
perts and the Court to improve security of trust data. Other necessary improve-
ments are explicated in the Status Report to the Court number Eight dated January
16, 2002.

Question (6): As you may know, the Navajo Nation Council voted on Jan-
uary 26 to disburse $537,000 to hundreds of financially distressed Navajo
families who have not been paid their gas and oil royalty checks by the De-
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partment of the Interior since November. Do you believe that the Navajo
Nation as well as other tribes are entitled to be reimbursed for the grants
they have distributed and will you work to see that these tribes are prop-
erly reimbursed?

Answer: Our responsibility is to make payments to the individual Indian bene-
ficiaries. We assume that the Navajo Nation has an agreement with its members
with regard to reimbursement once the Department is able to make payments to
individuals.

Question (7): Did the Department of Interior approach Judge Lamberth
and indicate that a shut down of the computer system would create an eco-
nomic hardship on those who are dependent on their royalty checks to sur-
vive? A simple yes or no answer will suffice.

Answer: A simple yes or no answer, in this case, does not suffice. The plaintiffs
filed a motion requesting that Interior disconnect systems from the Internet on the
night of December 4, 2001. At the December 5, 2001 hearing before the Court, Inte-
rior, through the Department of Justice, advised that it had not had adequate time
to assess fully the impact of disconnection. Counsel requested two days in which to
complete the assessment and report to the Court. Notwithstanding the Depart-
ment’s request for additional time, the Court ordered that all computers housing
Indian data or having access to Indian data be disconnected from the Internet. Be-
cause of the interconnectedness of Interior’s systems, this resulted in an immediate
shutdown.

Under the Indian Self-Determination and Education Assistance Act tribes have
assumed responsibilities for trust management through agreements with the BIA
and are managing those assets and accounts effectively.

Question (8a): How does your proposal preserve the viability and validity
of contracts and compacts negotiated to date?

Answer (a): Many Indian tribes are doing an effective job of managing trust assets
and administering federal program money. The goal of the Department is to con-
tinue extending self-determination and self-governance contracts to tribes with the
expectation that some tribes become their own resource managers to the greatest
extent possible.

The proposal for a trust asset management bureau is not intended to interfere
with any tribal contracts or compacts. Oversight and monitoring of tribal contractors
will continue through any new agency. This level of oversight is necessary because
the Secretary remains ultimately responsible under the law for trust management
and can not contract that responsibility away.

Question (8b): Given the success of tribal management of trust functions,
why does your proposal not specifically call for further technical support
and funding in order to expand tribal management of trust functions? Isn’t
thislo;le clear example where trust management is already working effec-
tively?

Answer: The BIA currently provides technical support and funding to tribes for
tribal management of trust functions. The Department oversees tribal management
of trust assets and functions under self-determination and self-governance agree-
ments. Our proposal continues that support and oversight. We will consider the
need for additional technical support as tribes expand their management of trust
assets and functions.

Question (8c): What will the role of the tribes be in managing trust assets
in the future?

Answer: Management of trust assets by tribes should continue in the same man-
ner as is currently done. Before contracting with the tribe, the Department reviews
and determines that the tribe has the ability to account for funds and assets and
has expertise in the management of trust assets. Tribal management of individual
Indian trust assets needs different consideration. Trust services for individual
Indians may be provided by a tribe, when appropriate, as long as the contracting
tribe is able to exercise the same level of fiduciary duty and maintain the same level
of service that the Secretary provides. These issues will continue to be addressed
regardless of the reorganization initiatives.

The BITAM proposal suggests that “trust” and “non-trust” functions be separated.

Question (9a): Can such functions really be separated as a matter of law
or policy?

Answer: “Trust” functions refer generally to assets of land, natural resources and
money. “Non-trust” functions refer generally to service areas such as law enforce-
ment, health, housing, education, economic development and general welfare. Sepa-
rating the two functions is not intended to diminish the importance of either. How-
ever, separation does recognize that certain assets are held by the United States for
the benefit of individuals or tribes while other items are more in the nature of serv-
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ices or federally funded programs. While the Federal government has a trust obliga-
tion for both functions, we believe these “trust” and “non-trust” functions can be
separated for management purposes.

Question (9b): Do not all Indian programs within the BIA reflect the gov-
ernment’s approach to fulfilling its responsibilities under its trust relation-
ship to the Indian tribes?

Answer: Yes

Question (9¢): As a practical matter, is it not true that BIA personnel at
the local level perform a range of duties, which cut across your BITAM pro-
posal’s dividing line between “trust” and “non-trust” functions?

Answer: In many instances, employees at all levels of the BIA and in particular
at the local levels do perform duties that cross over many functions. This can create
problems of accountability, confidentiality and conflict of interest. For the same rea-
sons that a commercial bank and its trust department must be independent from
one another, there is value to having trust officers at the agency level who are sepa-
rate from other staff.

Question (9d): By creating a new bureau, are you not duplicating the
federal bureaucracy assigned to these intertwined matters?

Answer: It is believed that there will be little duplication of effort. In fact, many
of the trust employees can be co-located at BIA Agency offices as well as some of
the Regional offices. The work performed by trust employees should complement
other activities of the BIA. Administrative overhead (such as personnel, procure-
ment, ete.) could be shared.

The Department recently began a consultation process with tribes regarding the
restructuring of the Department’s trust account and trust asset management. De-
spite unanimous, unequivocal, nationwide condemnation by tribal leaders of the
BITAM proposal to restructure the Department by creating a new agency within the
Department, that proposal is still on the table.

Question (10a): Why has it not been withdrawn?

Answer: The concept of an independent bureau within the Department was devel-
oped for discussion with tribes after considerable thought and analysis. The Sec-
retary, the Special Trustee for American Indians and the Assistant Secretary for
Indian Affairs support the concept. The concept was further endorsed by the con-
su}ting firm of EDS, which was hired to perform an analysis of the progress of trust
reform.

The Department’s proposal has not been withdrawn because it addresses the
problems identified with the way the trust functions are currently managed in the
Department. In addition, most of the criticism we have received to date has been
directed at the process of consultation rather than the proposal itself.

The Secretary appreciates tribal input and alternatives and is open to the dif-
ferent plans currently being submitted. At the same time, the BITAM proposal will
remain on the table as what we expect will be one of many options for the Secretary
to consider. The Department is committed to trust reform and looks forward to
working with the tribes and in particular the joint task force on BIA Trust Manage-
ment Reform, on developing a reorganization that will accomplish the goal of better
trust asset management and accountability.

Question (10b): What role will the new tribal task force have in devel-
oping a plan?

Answer: The tribal task force will review all proposals and will help develop the
criteria against which all proposals will be evaluated. We have asked EDS to per-
form the actual evaluation according to those criteria and those results will be pre-
sented to the task force.

Question (10c): To what extent have you and your staff considered alter-
natives prepared by the tribes and what process will be used by the De-
partment to consider the alternatives?

Answer: A two-day review of tribal concerns and proposals was held at the De-
partment’s training center in Shepherdstown, West Virginia, with the tribal leaders
task force. The Secretary was in attendance during a review of tribal proposals. The
Department continues to receive input from tribes and from the tribal leaders task
force. As stated above, criteria for evaluating the various proposals will be developed
with the tribal task force, and EDS will present an evaluation of all proposals using
those criteria.

Question (10d): Will you accept an alternative to your proposal developed
by tribes if it addresses all of the underlying concerns that BITAM seeks
to address?

Answer: The Secretary has told the tribes that she would accept an alternative
proposal if it accomplishes the objective of improving accountability of trust manage-
ment and satisfies the concerns that led to the development of the BITAM proposal.
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Your consultant, Electronic Data Service (EDS), determined that no matter what
structure is implemented to handle trust management, significant resources are
needed to hire additional staff and to train existing and new staff.

Question 11: How do you propose to fund such needs?

Answer: Trust asset management is a unique function within the federal govern-
ment. The Secretary has requested additional funding for the trust reform and man-
agement functions and will continue to be supportive of efforts to obtain funding
from Congress as appropriate.

Judge Lamberth in the Cobell case will be deciding sometime over the upcoming
weeks whether to appoint a receiver as the plaintiffs in that case have requested.

Question 12: How will the Department’s BITAM proposal be affected by
the appointment of a receiver?

Answer: A receivership of this kind is unprecedented. We would need to review
the type and duration of any receivership that may be created by before we can an-
swer this question.

The President’s fiscal year 2003 budget proposal contains language that states
“the statute of limitations shall not commence to run on any claim, including any
claim in litigation pending on the date of enactment of this Act, concerning losses
to or mismanagement of trust funds, until the affected tribe or individual Indian
has been furnished with an accounting of such funds which the beneficiary can de-
termine whether there has been a loss.”

Question (13a): Do you believe this language is adequate enough to revive
claims of tribes that might otherwise be time-barred from filing claims
against the United States for mismanagement of tribal trust funds?

Answer: No, it is the Department’s position that the language in the President’s
fiscal year 2003 budget proposal does not revive claims of tribes that were or are
time-barred. The appropriations language has been read very broadly by at least
one court, which interpreted the appropriations language to revive claims that had
already become time-barred before the appropriations language was adopted, and to
apply to claims beyond trust fund claims. In other words, the appropriations lan-
guage has been misconstrued to make the United States liable for claims far beyond
the claims at which it was directed.

Now that Congress has passed S. 1857, a pending enrolled bill encouraging the
negotiated settlement of tribal claims by establishing December 31, 1999, as the
date on which tribes are deemed to have received the Andersen reconciliation re-
ports, and assuming the bill is signed into law, the appropriations language quoted
above no longer appears to be necessary. The Department believes that S. 1857 fully
addresses the tribes’ legitimate statute of limitations concerns and therefore obvi-
ates the need for the 2003 budget language. S. 1857 would allow tribes to postpone
filing claims and facilitate voluntary dismissal of those already filed, enabling the
United States to engage in negotiations concerning tribal trust accounts with inter-
ested tribes to resolve their claims.

Question (13b): Do the “Reconciliation Reports” conducted by Arthur An-
dersen and provided to tribes in 1996 constitute a full accounting of tribal
trust funds?

Answer: The reconciliation was undertaken in response to Congressional direc-
tives in 1988, 1989 and 1990, that BIA take steps to reconcile Indian trust fund ac-
counts as accurately as possible back to the earliest practicable date. Pursuant to
these directives, BIA commenced planning and preparation for the reconciliation
project in 1990. As part of the planning process, reconciliation procedures were
agreed upon by the Department, OMB, and tribal representatives as the best ap-
proach, and incorporated into the contract with Arthur Andersen. The Department
spent over $20 million on the Andersen reconciliation of tribal accounts; however,
the Department was not able to obtain an independent certification of the work as
directed by Congress. Further accounting for the tribal accounts will be very costly
and will require that Congress provide supplemental appropriations for that pur-
pose.

Your testimony highlights the problem of fractionation of trust allotments and
suggests the need for incentives to expedite the consolidation of these interests. The
President’s budget states that consolidation is “expected to reduce the Government’s
costs of managing Indian lands.” The President’s plan, however, proposes a decrease
of $3 million for the Indian land consolidation account.

Question 14: Can you identify for the Committee the increases and de-
creases in the President’s budget proposal for trust management programs
throughout the Department of Interior and include a description of those
programs?

Answer: The 2003 OST budget includes program increases of $50.3 million for
trust reform initiative projects, including $30.3 million for special work projects,
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$2.0 million for breaches projects, and $9.0 million for historical accounting activi-
ties, and a one-time decrease of $3.0 million for Indian Land Consolidation activi-
ties.

Program increases for special work projects include $2.5 million for OST Data
cleanup, $5.0 million for BIA Data Cleanup, $6.0 million for TAAMS, $4.0 million
for Records Management, $4.0 million for Policies and Procedures, $6.0 million for
Risk Management, $5.1 million for Trust Improvement Coordination. Increases for
breaches projects include $300,000 for Workforce Planning and $1.7 million for Sys-
tems Architecture. The increase for historical accounting includes $9.0 million for
records collection and reconciliation of IIM accounts. A $2.2 million budget reduction
is requested for training due to completion of some phases of training. The Indian
Land Consolidation program is funded at $8.0 million, a one-time reduction of $3.0
million. In addition to appropriated funds, it is expected that carryover funds will
be available in 2003 to maintain on-going program activities.

To ensure that trust management improvements are sustained, the BIA budget
for 2003 includes a program increase of $34.8 million. Trust activities within BIA
focus on sound management of natural resources, accurate and timely real estate
transactions, and sound leasing decisions to preserve and enhance the value of trust
lands. Program increases include $15.8 million for trust services to provide real es-
tate appraisals, surveys, and other services, probates, and land titles and records
processing; $4.5 million for natural resources programs to manage lands that gen-
erate revenues; $6.0 million for tribal courts and social workers; and $8.5 million
for trust reform oversight ($3.0 million) and information technology improvements
($5.5 million).

These activities are discussed in greater detail in the OST and BIA Budget Jus-
tifications that are provided to the Committee under separate cover.

Question 15: why characterize BITAM proposal as a consolidation of trust
functions when the plan really only consolidate trust function of the BIA?

Answer: All trust functions within the Department are being considered for con-
solidation in the new organization. This would include trust services from other bu-
reaus such as the Bureau of Land Management, Bureau of Reclamation, Fish and
Wildlife Service, Office of the Special Trustee for American Indians, Minerals Man-
agement Services as well as BIA. The Department is seeking advice from tribal
leaders regarding the best organizational approach on how to do this. Until advice
and recommendations are received, the Department is remaining open to alternative
organizational approaches that will accomplish the goal of satisfactory trust man-
agement and accountability.

Question 16: With respect to the Department’s reprogramming request to
tap into fiscal year 1902 funds, will the Department notify the House and
Senate Appropriations committees of its ongoing dialogue with the tribal
task force?

Answer: Yes. We will make every effort to keep the Committees informed of the
status of the reorganization effort.

Question 17: Will the Department refrain from submitting future re-
programming requests regarding trust management reform until an agree-
ment is reached with the tribal task force?

Answer: It is not known whether an agreement/consensus will be arrived at with
the task force. We are hopeful that can occur. If we cannot arrive at an agreement
the differences will be well documented. However, trust reform is also under the ju-
risdiction of the District Court and Court orders must be complied with as well as
acts of Congress and regulations. Reprogramming requests will be made only when
necessary to carry out the responsibilities of the Department and the tribes will be
made aware if any reprogramming requests are made.

Question 18: Can you explain how the management of an Indian trust dif-
fers from a trust in the private sector, particularly with regard to the
rights of a beneficiary?

Answer: Trusts in the private sector are managed according to the instrument es-
tablishing the trust and by state law. However, Indian trusts do not have a single
instrument that establishes the trust and provides guidance for managing it. In-
stead, the trust is governed by statues, treaties, and executive orders that have been
enacted over a period of time. The rights of the beneficiaries are similar in some
respects but vary in others. The rights are the same in that the trustee should man-
age the trust corpus with a high degree of care, skill, and loyalty. However, the
rights of the beneficiary are different when it comes to integrating the other roles
of the Secretary. For example, courts have recognized that the Department, as trust-
ee, can represent conflicting tribes on the same issue because of her overall duties
as Secretary. Whereas, the private trustee does not have these other duties and
would not be called upon to represent two conflicting beneficiaries. Also, Congress
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has enacted statues, such as the Indian Self-Determination and Education Assist-
ance Act which provide specific instructions to the Secretary to allow tribes to man-
age the trust corpus while retaining the Secretary as the trustee to approve of com-
mercial uses such as leasing. Finally, in determining whether the beneficiary is enti-
tled to damages for breach of trust, courts must look to statutes to determine wheth-
er Congress intended to subject the United States to money damages for breach of
trust. Some actions which may be breach of trust in a commercial setting may not
entitle the beneficiaries to money damages against the United States.

Question 19: It is true that the Interior Department will be requesting
that a new trust asset management business model be conducted of the De-
partment’s trust reform efforts?

Answer: Yes, EDS has been engaged to examine and document the current, or
“AS-IS” business practices. The Department will then examine the documented AS—
IS processes and determine what future changes need to be made, or the reengi-
neered TO-BE processes. The Department will incorporate applicable laws, regula-
tions, and policies into the analysis. An independent validation of these reengi-
neered processes will take place.

Question 20: Currently, how many outstanding prime contracts does the
Department have on trust reform efforts? Of these, how many are with
businesses that are Native American Indian owned Small Disadvantaged
Business Owned, 8(a), or women and Service Disabled Veteran Owned?

The Office of the Special Trustee and the Office of Historical Trust Accounting
have contracts with:

¢ Arthur Andersen, LLP

* Bankers Trust

« Bloomberg, Inc.

* Booz Allen Hamilton

¢ Chavarria, Dunne & Lamey, LLC

e DataCom Sciences, Inc.- Native American owned, 8(a)

* Deloitte & Touch LLP

« Electronic Data Systems, Inc.

¢ Ernst & Young LLP

¢ Grant Thornton, LLP

* Gustavson Associates

¢ Hughes and Bentzen PLLC

¢ Iron Mountain

« KPMG

¢ L R Compton—Native American owned, 8(a)

* Los Alamos Technical Associates

» Millican & Associates

¢ NAID, Inc.—Native American owned, 8(a), Disabled Veteran

* National Opinion Research Center at the University of Chicago

« Science Application International Corporation

» SEI Investments. Inc.

« Upper Mohawk Inc.

The Bureau of Indian Affairs currently has six trust reform contracts:

* ATS—small business.

* NATEC—Native American, woman owned

¢ Data Com—3 contracts which consist of data cleanup, probate file processing,

and posting and recording. These contracts are with Native American and small
business owned companies.

« NAID—Native American, Disabled Veteran, 8(a) owned.

The Minerals Management Service currently has 11 Prime Contracts:

¢ Accenture—One currently active contract for development, operations and main-
tenance of automated systems that manage and store trust asset data.

Peregrine Systems, Inc,—One currently active contract for the management of
minerals revenue and production data submitted by revenue and production re-
porters. The data is associated with mineral leases on Indian Tribal and Allot-
ted lands and Federal land.

Cooperative Agreements with Indian Tribes—Eight currently active contracts
with Indian Tribes to conduct audit and compliance work related to mineral
revenues associated with leases located on Tribal lands. These agreements are
authorized under Section 202 of the Federal Oil and Gas Royalty Management
Act.
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Navajo Tribe Southern Ute Tribe
Shoshone/Arapaho Tribes Ute Mountain Tribe
Jicarilla Tribe Blackfeet Tribe

Ute Tribe Crow Tribe

¢ Wyandotte Net Tel——One currently active contract was awarded under the
Franchise Authority of MMS to Wyandotte Net Tel on August 18, 2001. Wyan-
dotte Net Tel is tribally owned by the Wyandotte Indian Tribe. The five year
Indefinite Delivery, Indefinite Quantity type contract has a not to exceed ceiling
of $100,000,000 and was awarded under the Small Business Administrations 8a
program. The contract is for telecommunications and information technology
supplies and services for various government agencies. White Sands Missile
Range and the Army at Ft. Monmouth New Jersey are the major users of the
contract.

¢ Other Agreements—One currently active Intergovernmental Personnel Act

Agreement with the Shoshone/Arapaho Tribes for a tribal auditor to work in
the Farmington Indian Mineral Office.

*Memoranda of agreement with the National Archives and Records Adminis-
tration regarding the storage and inventory of records.

*Memorandum agreement between MMS and the Office of the Special Trust-
ee (OST) under which the MMS Minerals Revenue Management provides
cost-reimbursable services to the OST.

Question 21: For the future, how does the Department plan to ensure that
it remains in compliance with the “Buy Indian Act”, Small and Disadvan-
taged Business Owned Act, 8(a), and the Women and Service Disabled Vet-
eran Owned Act?

Answer: All contracting officers within the Department are knowledgeable of the
procurement laws including those listed in the question. Every effort is made to en-
sure that laws and regulations are followed and this will continue to be the practice
of the Department in the future.

Question 22: Pursuant to a question from Mrs. Christensen, you agreed
to provide the Committee with information regarding the amount of money
being spent this fiscal year on the Office of Trust Transition.

Answer: The Office of Indian Trust Transition anticipates expenditures for its
planned activities will approach $200,000 by the end of the current fiscal year.

The CHAIRMAN. Thank you, Madam Secretary. We appreciate you
being here and appreciate your testimony.

This is the first time we have ever had a full hearing in this
room, so we are just asking people, as they come in, to sit down.
We are going to take the rules of the Committee, and we will recog-
nize people as they came in, except for Mr. Rahall.

Let me caution the members to stay within your 5 minutes. This
is going to be a long hearing. I am not going to call on everyone,
but what I will do, if you want to speak, will you just raise your
hand, and then we will give you that opportunity.

Mr. Rahall, we will turn to you.

Mr. RAHALL. Thank you, Mr. Chairman. I will be very quick. I
want to thank Secretary Norton for taking the time to be here
today, along with the gentlemen on either side of her.

You mentioned that you will be leaving after your testimony, so
you will not be hearing the tribal leaders’ testimony or panels that
are coming next; is that correct?

(?ecretary NORTON. That is correct. Unfortunately, I need to leave
today.

Mr. RAHALL. I understand. But you will have somebody here dur-
ing the whole rest of the panel?

Secretary NORTON. My top people who are involved in this will
be here to listen to the remainder of the panels.
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Mr. RAHALL. Thank you. I must say it was very good testimony,
a good presentation of the problem here, and a good history of the
problem, and there is not much of your testimony with which I
could disagree, of course.

But the central issue, I think, is rather each individual Indian
and tribal account accurately reflects, of course, the amount of
money that it should contain. As you have said, and as we all
know, you are under a court order to conduct an historical account-
ing of the individual Indian money accounts. So my question is can
the Department accomplish that task? And, if not, what is the al-
ternative to conducting such an historical accounting?

Secretary NORTON. Our Office of Historical Trust Accounting is
currently formulating a complete plan for how that might be ac-
complished, and it is a fairly complex task. There are some aspects
of accounting that can be done fairly quickly and in a fairly
straightforward way.

For example, some of the tribes received large payments as a re-
sult of lawsuits, and that money came in in a large amount. It has
gone out to people in specific amounts. We can trace those and
verify those in a fairly straightforward way.

There are other records that have been lost through time, that
have been destroyed, fires or other decay of records is unavoidable
when you look back over many years. Unfortunately, there are
some things we may never be able to piece together, and so we are
laying out exactly how the task would look to go back and try to
identify as much as we can. We think it’s going to be important to
present that to Congress and to seek the funding that will be nec-
essary to do an accounting. We are moving forward with under-
taking a complete accounting.

Mr. RAHALL. So you cannot categorically state here today that
you are capable of doing the historical accounting that is necessary.

Secretary NORTON. I am not sure what I have not answered here.

Mr. RAHALL. You cannot do a full historical accounting. You have
mentioned the documents that may have been burned or destroyed
for one reason or another. So the answer would be, no, you cannot
do a full historical accounting.

Secretary NORTON. We have the initial—we have, essentially, our
bank records. The Historical Accounting is essentially trying to find
external sources to verify what is in our records. So we have essen-
tially the bank’s records. Now we are trying to find canceled checks
or invoices that would be the second check on what is in our
records, and it is the canceled checks or the external invoices, those
are the things that are the challenge in trying to piece together.

And so we have a great deal, well, we can certainly say with as-
surance that not every piece of paper is out there—

Mr. RAHALL. And a lot is not—

Secretary NORTON. So it would be possible to find every piece of
paper because there are pieces of paper that just simply do not
exist today.

Mr. RAHALL. Some of that could be rather substantial and of
major consequence.

Secretary NORTON. At this point, I don’t know what the universe
of that is. Part of what our office is doing is just checking to see
how much of that information still exists. There are fairly extensive
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records, for example, that cover a number of time periods. There
have been audits done in the past that are fairly complete. There
are other time periods where it is not as complete.

One of the things that we need to assess is just how much infor-
mation is out there and available.

Mr. RAHALL. Thank you, Mr. Chairman.

The CHAIRMAN. Madam Secretary, Mr. Rahall talked about this
accounting thing. What period of time, to the best guess you can
give us, will this cover?

Secretary NORTON. That, Mr. Chairman, is still an unresolved
question. The Court has asked for an accounting that would cover
the funds regardless of when they were put into the system. There
is still a question as to whether there is a statu