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PAPERWORK INFLATION—THE GROWING
BURDEN ON AMERICA

THURSDAY, APRIL 11, 2002

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY POLICY, NATURAL
RESOURCES AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:32 a.m., in room
2247, Rayburn House Office Building, Hon. Doug Ose (chairman of
the subcommittee) presiding.

Present: Representatives Ose, Otter and Duncan.

Staff present: Dan Skopec, staff director; Barbara Kahlow, dep-
uty staff director; Allison Freeman, clerk; Melica Johnson, press
fellow; Elizabeth Mundinger, minority counsel; Ellen Rayner, mi-
nority chief clerk; and Teresa Coufal, minority staff assistant.

Mr. OSE. Good morning.

Every year at tax time, this committee holds a hearing to assess
progress since last year and plans for this year to reduce the paper-
work burden on the American people. This week, as Americans pre-
pare and file their tax returns, they will again experience, hope-
fully in a positive vein, firsthand, the kind of burdensome paper-
work and red tape that the Government imposes.

In last month’s regulatory accounting report, the Office of Man-
agement and Budget, OMB from now on, estimated the Federal pa-
perwork burden at nearly 7.7 billion hours. The Internal Revenue
Service, the IRS from now on, accounts for 83 percent of the total.
Four additional agencies each levy over 140 million hours annually
on the public, those agencies being the Department of Health and
Human Services, including Medicare and Medicaid, the Depart-
ment of Labor, Securities and Exchange Commission, the SEC, and
the Environmental Protection Agency, the EPA.

OMB estimated that the price tag for all paperwork imposed on
the public is $230 billion a year. Much of the information gathered
in this paperwork is important, sometimes even crucial, for the
Government to function. However, much is duplicative and unnec-
essarily burdensome.

In 1980, Congress passed the Paperwork Reduction Act and es-
tablished an Office of Information and Regulatory Affairs [OIRA],
within OMB. By law, OIRA’s principal responsibility is paperwork
reduction. It is responsible for guarding the public’s interest in
minimizing costly, time consuming, and intrusive paperwork bur-
dens. In 1995, Congress passed amendments to the PRA, the Pa-
perwork Reduction Act, and set government-wide paperwork reduc-
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tion goals of 10 or 5 percent per year from fiscal year 1996 to 2001.
After annual increases in paperwork instead of decreases, in 1998
Congress required OMB to identify specific expected reductions in
fiscal years 1999 and 2000. OMB’s resulting report proved unac-
ceptable.

As a consequence, in 2000, Congress required OMB to evaluate
major regulatory paperwork and to identify specific expected reduc-
tions in regulatory paperwork for fiscal years 2001 and 2002.
Again, OMB’s resulting report proved unacceptable. In response, in
September, the subcommittee asked OMB to again review 15 non-
IRS major rules, each imposing over 10 million hours of burden.
The Paperwork Reduction Act limits the time period for OMB pa-
perwork approvals. In fact, OMB is required to reexamine each of
its paperwork approvals, including regulatory paperwork, at least
every 3 years.

I look forward to OMB’s status report today. The goal of the
three 1995 to 2000 paperwork acts was to reduce red tape each
year. However, paperwork burdens have increased and not de-
creased in each of the last 6 years. Today, the GAO will report that
last year saw the largest 1 year increase in paperwork since the
1995 law was enacted. Curiously, in October, OMB reduced from
27 to 15 the number of agencies required to submit information col-
lection budget submissions and to be subject to paperwork budget
controls. For example, OMB deleted the Securities and Exchange
Commission and the Federal Trade Commission, both of which levy
substantial burden. Also, OMB stated, “in the interest of reducing
the administrative burden [on the agencies], we have significantly
reduced from previous years the amount of information we are re-
questing.” I look forward to an explanation of why OMB is more
concerned, apparently, with reducing administrative burden on the
ageni:ies rather than reducing paperwork burden on the American
people.

Under the Paperwork Reduction Act, OMB is the watchdog for
paperwork. However, the evidence points to OMB’s continuing fail-
ure to focus on paperwork reduction. OMB has not pushed the IRS
and other Federal agencies to cut existing paperwork. Tradition-
ally, agencies continue to levy unauthorized paperwork burdens on
the American people and continue not to resolve a great number
of outstanding violations of law, including some in violation for
multiple years. I look forward to the testimony about OMB’s spe-
cific disclosures in paperwork reduction and its efforts to resolve
each outstanding violation of law.

IRS also has a dismal record in paperwork reduction. Today,
GAO will report large increases by IRS in paperwork which is not
statutorily required, i.e., it is discretionary. IRS Commissioner
Rossotti testified before this subcommittee in April 1999, in April
2000, and in 2001, promising more initiatives each year, especially
for small business taxpayers. I hope to hear good news from Com-
missioner Rossotti today on this subject.

In sum, OMB and IRS are not doing an acceptable job in paper-
work reduction. There is no excuse not to promptly correct all exist-
ing violations of law and to ensure accountability to Congress and
the public. It is time for OMB to disclose its specific role in paper-
work reduction, that is, what does OMB specifically do. Next year,
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we expect OMB and IRS to evidence progress in paperwork reduc-
tion.

I want to welcome our witnesses today.

I am happy to recognize the gentleman from Idaho for an open-
ing statement.

[The prepared statement of Hon. Doug Ose follows:]
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Chairman Doug Ose
Opening Statement
Paperwork Inflation - The Growing Burden on America
April 11, 2002

Every year at tax time, the Subcommittee holds a hearing to assess progress since last year and
plans for this year to reduce paperwork burden. This week, as Americans prepare and file their
tax returns, they will again experience first hand the kind of burdensome paperwork and red tape
which the government imposes.

In last month’s regulatory accounting report, the Office of Management and Budget (OMB)
estimated the Federal paperwork burden at nearly 7.7 billion hours. The Internal Revenue
Service (IRS) accounts for 83 percent of the total. Four additional agencies each levy over 114
million paperwork hours annually on the public: the Department of Health and Human Services
(including Medicare and Medicaid paperwork), the Department of Labor, the Securities and
Exchange Commission (SEC), and the Environmental Protection Agency. OMB estimated that
the price tag for all paperwork imposed on the public is $230 billion a year - a huge amount.

Much of the information that is gathered in this paperwork is important, sometimes even crucial
for the government to function. However, much is duplicative and unnecessarily burdensome.

In 1980, Congress passed the Paperwork Reduction Act (PRA) and established an Office of
Information and Regulatory Affairs (OIRA) in OMB. By law, OIRA’s principal responsibility is
paperwork reduction. It is responsible for guarding the public’s interest in minimizing costly,
time-consuming, and intrusive paperwork burden. In 1995, Congress passed amendments to the
PRA and set government-wide paperwork reduction goals of 10 or 5 percent per year from Fiscal
Year (FY) 1996 to 2001. After annual increases in paperwork, instead of decreases, in 1998,
Congress required OMB to identify specific expected reductions in FYs 1999 and 2000. OMB’s
resulting report was unacceptable.

As a consequence, in 2000, Congress required OMB to evaluate major regulatory paperwork and
identify specific expected reductions in regulatory paperwork in FYs 2001 and 2002. Again,
OMB’s resulting report was unacceptable. In response, in September, the Subcommittee asked
OMB to again review 15 non-IRS major rules, each imposing over 10 million hours of burden.
The PRA limits the time period for OMB paperwork approvals. In fact, OMB is required to
reexamine each of its paperwork approvals - including regulatory paperwork - at least every three
years. I look forward to OMB’s status report today.

The goal of the three 1995 to 2000 paperwork acts was to reduce red tape each year. However,
paperwork burdens have increased, not decreased, in each of the last six years. Today, the
General Accounting Office (GAO) will report that last year saw the largest one-year increase in
paperwork since the 1995 law was enacted. Curiously, in October, OMB reduced from 27 to 15
the number of agencies required to submit Information Collection Budget submissions and to be
subject to paperwork budget controls. For example, OMB deleted the SEC and the Federal
Trade Commission (FTC), both of which levy substantial burden. Also, OMB stated, “In the



interests of reducing the administrative burden [on the agencies], we have significantly reduced
from previous years the amount of information we are requesting.” I look forward to an
explanation of why OMB is more concerned with reducing administrative burden on the agencies
rather than reducing paperwork burden on the American people.

Under the PRA, OMB is the watchdog for paperwork. However, the evidence points to OMB’s
continued failure to focus on paperwork reduction. OMB has not pushed the IRS and other
Federal agencies to cut existing paperwork. Additionally, agencies continue to levy unauthorized
paperwork burdens on the American people and continue not to resolve a great number of
outstanding violations of law (including some in violation for many years). Ilook forward to
OMB’s testimony about its specific disclosures in paperwork reduction and its efforts to resolve
each outstanding violation of law.

IRS also has a dismal record in paperwork reduction. Today, GAO will report large increases by
IRS in paperwork which is not statutorily-required, i.e., which is discretionary. IRS
Commissioner Rossotti testified before this Subcommittee in April of 1999, 2000, and 2001,
promising more initiatives each year, especially for small business taxpayers. I hope
Commissioner Rossotti has better news for us this year than he did last year.

In sum, OMB and the IRS are not doing a credible job in paperwork reduction. There is no
excuse for OMB not to promptly correct all extant violations of law. And, to ensure
accountability to Congress and the public, it is time for OMB to disclose its specific role in
paperwork reduction. Next year, we expect OMB and IRS to evidence real progress in
paperwork reduction.

I want to welcome our witnesses today. They include: OMB’s OIRA Administrator John
Graham; IRS Commissioner Charles O. Rossotti; Vic Rezendes, Managing Director, Strategic
Issues, GAO; Thomas Hunt Shipman, Deputy Under Secretary for Farm and Foreign
Agricultural Services, Department of Agriculture; Scott Cameron, Deputy Assistant Secretary for
Performance and Management, Department of the Interior; James M. Wordsworth, President,
J.R.’s Goodtimes, Inc., McLean, Virginia; and Kenneth A. Buback, Vice President Human
Resources, Sutter Health, Sacramento, California. )
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Laws Requiring Paperwork Reduction Reports and OMB Issuances: FYs 1996-02

for Due OMB
Law FY Date Issuance Required Centent for OMB
19951 1996 | annual 9/97 ICB | “annual Governmentwide goal for the
Paperwork | 1997 | annual none | reduction of information collection burdens
Reduction | 1998 | annual 7/98 ICB | by at least 10% during each of F¥s 1996 &
Act(PRA) | 1999 | annual 4/99 1CB | 1997 and 5% during each of FYs 1998,
2000 | annual 400 ICB | 1999, 2000, & 2001"
2001 | annual 8/01ICB
FY 99 | 1999 | 3/31/99 | 4/99 in ICB | “submit a report by 3/31/99 ... that (1)
Treasury - | 2000 - | 4/00in ICB | identifies specific paperwork reduction
Postal accomplishments expected, constituting
Appro- annual 5% reductions in paperwork
priatons expected in FY 1999 & FY 2000”
Act
FY 01§ 2001 | 7/1/01 | 8/01inICB | “Not later than 7/1/01 ... submit a report ...
Treasury - | 2002 - ? | that (1) evaluates, for each agency, the
Postal extent to which implementation of fthe PRA]
Appro- has reduced burden imposed by rules issued
priatons by the agency, including the burden imposed
Act by each major rule issued by the agency; (2)
... evaluates the burden imposed by each
major rule that imposes more than 10
million hours of burden, and identifies
specific reductions expected to be achieved
in each of FY's 2001 & 2002 in the burden
imposed by all rules issued by each agency
that issued such a major rule”
Abbreviations Prepared for Congressman Doug Ose

FY = Fiscal Year
ICB = Information Collection Budget
OMB = Office of Management and Budget
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Paperwork Reduction Scorecard

Department/ Paperwork Burden' | Paperwork

Agency in millions of hours Score Comment

Agriculture 87 F | 67 violations of law; +6 million hours
Commerce 10 D | end of decennial Census

Defense 92 D | 1% burden decrease

Education 41 D | 3% burden decrease

Energy 4 F | 33% burden increase

HHS 187 F | 1% burden increase; CMMS=61% of HHS
HUD 12 F | 113 violations of law

Interior 8 F | 33% burden increase

Justice 41 D | 1% burden increase

Labor 186 F | no net burden change; OSHA=74% of Labor
State 17 D | less than 1% burden decrease
Transportation 80 F | 42 million hours violation of law for months
Treasury 6,416 F | +214 million hours; IRS=83% of gov’t.
Veterans Affairs 5 F | 64 violations of law

EPA 131 F | 1% burden increase

FAR 24 ? | 7 since deleted by OMB

FCC 40 ? | ? since deleted by OMB

FDIC 11 ? | ? since deleted by OMB

FEMA 6 ? | ? since deleted by OMB

FERC 4 ? | ? since deleted by OMB

FIC 73 ? | ? since deleted by OMB

NASA 7 ? | 2 since deleted by OMB

NSF 5 ? | ? since deleted by OMB

NRC 8 ? | ? since deleted by OMB

SEC 114 ? | ? since deleted by OMB

SBA 2 ? | ? since deleted by OMB

SSA 24 ? | ? since deleted by OMB

Government Total 7,651 F

1. Paperwork burden as of 9/30/01; source: OMB’s 3/18/02 report entitled “Draft Report to Congress on
the Costs and Benefits of Federal Regulations” (with 1 correction).

Prepared for Congressman Doug Ose
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Non-IRS Regulatory Paperwork Over 10 Million Hours
Source: OMB’s 8/30/01 Computer Listing

Department/ Paperwork Burden
Agency Regulatory Paperwork in millions of hours
Labor OSHA’s Process Safety Management (PSM) of

highly hazardous chemicals 79
SEC confirmation of Securities Transactions 56
Transportation | Hours of Service of Drivers regulations 42
Transportation | Inspection, Repair, & Maintenance 35
SEC recordkeeping by Registered Investment Companies 21
FTC Truth in Lending regulation 20
HHS FDA’s Investigational New Drug (IND) regulations 17
EPA standards for the use or disposal of Sewage Sludge 13
Labor OSHA’s Bloodborne Pathogens standard 13
FTC Fair Packaging & Labeling Act regulation 12
Treasury recordkeeping & reporting of Currency & Foreign 12

Financial Accounts
Labor OFCCP recordkeeping & reporting requirements 11
HHS Medicare & Medicaid for Home Health Agencies 10
HHS FDA’s Clinical Laboratory Improvement

Amendments (CLIA) . 10
Education Federal Family Education Loan program 10

Prepared for Congressman Doug Ose
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Mr. OTTER. Thank you, Mr. Chairman, for your leadership in
holding this hearing. I also want to express my continued commit-
ment to this subcommittee for their reducing the paperwork burden
generated by the Federal Government and passed on to the public.

Much has been made about the efforts of many Federal agencies
to work with the Office of Information and Regulatory Affairs and
reporting compliance and the Paperwork Reduction Act. I am sure
we are going to hear from the witnesses today about the progress
that has been made in reducing this burden. While progress is al-
ways positive, many agencies still require many tedious and unnec-
essary, mostly unimportant, costly actions from a public that they
exist to serve.

As we begin this hearing, I think it is also beneficial to reflect
on why it is necessary to reduce the Federal Government paper-
work burden passed on the American public. On March 12th, this
subcommittee examined the cost and benefits of Federal regula-
tions. During that hearing, it was stated that Americans spent ap-
proximately $843 billion in the year 2000 to comply with the Fed-
eral regulations. Especially in this time of economic recovery, I
think it is important that the Federal Government continue to find
ways to reduce the financial burden of compliance with Federal
r%gulations. Reducing needless paperwork will certainly aid in this
effort.

It is no surprise that many Government agencies are reporting
that advances in technology over the past decade have contributed
significantly to the increased efficiencies in the reduction of paper-
work. However, it is important to remember that constant evalua-
tion of agency regulations and mandates is necessary to determine
if the new technology has merely allowed Federal agencies to be-
come more efficient at conducting unnecessary business, rather
than encouraging real change in regulatory burdens to reduce pa-
perwork.

Again, Mr. Chairman, I appreciate the attention we are paying
to this issue of reducing paperwork and I look forward to hearing
the testimony of the witnesses.

I also am reminded in some of the formal remarks that will be
made today of certain agencies touting the fact they have made an
80 percent advance. I would ask the folks from the IRS today, if
the taxpayers were equally as efficient in paying their taxes, would
80 percent be acceptable to you all? For the EPA, if those folks in
the private sector were 60 percent successful in conducting their
business in accordance with EPA standards, would the EPA accept
that? Yet, they want us to accept those kind of figures, and I think
it is time that we expect of them exactly what they expect of the
folks under their charge in the public sector.

Once again, Mr. Chairman, thank you for your leadership on this
issue and I look forward to hearing from the witnesses.

Mr. OsE. I thank the gentleman and I would recognize my good
friend from Tennessee for the purpose of an opening statement. Mr.
Duncan.

Mr. DuncaN. Thank you, Mr. Chairman, and thank you very
much for calling this hearing. This is a very important topic.

First of all, I want to thank Dr. Graham for coming to visit me
a few days ago in response to an earlier related hearing that we
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held in this subcommittee. This is my 14th year in the Congress.
My father was here for 23%2 years before me. I have been following
these issues for a long, long time. I always hear departments and
agencies giving lip service to reducing the paperwork burden, but
I was a lawyer and judge before I came to Congress, and it seems
as if this paperwork burden just grows and grows and grows. Gov-
ernor Otter just mentioned an $843 billion estimate on the cost. I
have read all kinds of estimates about the cost of filling out the tax
returns each year.

I remember several years ago seeing some polling and it said
that over 90 percent of the people wanted us to reform the welfare
system. We were fairly successful in accomplishing major reforms
in that regard but the second highest issue in that same poll said
that 85 or more percent of the American people wanted us to great-
ly simplify the tax code. Yet I am very skeptical that we will be
able to do that for many, many reasons. I think there are many in
and outside the Congress that really do not want us to simplify it.

What really concerns me is I read a few months ago that the IRS
Inspector General, in a study of how 16,000 IRS employees used
their government computers, “found they used half their on-line
time at work to visit sex sites, gamble, trade stocks and do other
non-work related activity,” according to the Scripps-Howard News
Service. Another Inspector General investigation found that IRS
agents gave taxpayers incorrect or insufficient advice on their tax
questions a whopping 73 percent of the time.

I don’t see how we can sit around and accept things like that.
Those reports came not from some IRS enemy but from the Treas-
ury Department’s own Inspector General, as reported on the front
pages of newspapers around the country by the Scripps-Howard
News Service, which is a very respectable news service. To think
that IRS employees spent half their time visiting sex sites, gam-
bling, trading stocks, and doing other non-work related activity.
And IRS agents give taxpayers incorrect or insufficient advice on
their tax questions a whopping 73 percent of the time—I don’t
know how they arrived at that because, most of the time, what I
hear from people in Tennessee is they never can get hold of an IRS
agent when they call. They can’t get any advice from them, period.

What I am saying is I am not blaming this on anyone in particu-
lar, but there is a real problem there when we have a tax code that
is so complicated and confusing and convoluted that even the IRS
doesn’t understand it and either can’t or won’t give out correct ad-
vice. Then the American people have to struggle with paperwork
and go out and hire very expensive accountants and lawyers to do
things they should be able to do on their own.

Thank you very much for calling this hearing. I have these con-
cerns and I hope the witnesses will refer to some of these things
in their testimony.

Mr. OsE. I thank the gentleman.

I want to welcome our first panel. On our first panel we have:
the Administrator of the Office of Information and Regulatory Af-
fairs, OMB, Dr. John D. Graham; Charles O. Rossotti, Commis-
sioner, Internal Revenue Service; and Managing Director, Strategic
Issues, General Accounting Office, Mr. Vic Rezendes.
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Gentlemen, we swear our witnesses at this committee. If you
would all rise and raise your right hand.

[Witnesses sworn.]

Mr. OsE. Let the record show the witnesses answered affirma-
tively.

Our typical process is we will go through and have each witness
provide testimony. We have received your written testimony and
have reviewed it. I know you have many comments to provide and
we appreciate that. Dr. Graham, we will go with you first for 5
minutes.

STATEMENTS OF JOHN D. GRAHAM, ADMINISTRATOR, OFFICE
OF INFORMATION AND REGULATORY AFFAIRS, OFFICE OF
MANAGEMENT AND BUDGET; CHARLES O. ROSSOTTI, COM-
MISSIONER, INTERNAL REVENUE SERVICE; AND VIC
REZENDES, MANAGING DIRECTOR, STRATEGIC ISSUES, U.S.
GENERAL ACCOUNTING OFFICE

Mr. GrRaHAM. I appreciate the opportunity to be here this morn-
ing and I particularly compliment you and the leadership you have
been exercising in trying to bring this paperwork issue forward to
fhe American people for not only discussion but progress and reso-
ution.

At OMB today we are releasing our annual report to the Con-
gress on the Paperwork Reduction Act, with an emphasis on docu-
mentation of burdens of paperwork. I would like to summarize
those findings for you.

One, the paperwork burdens of the Federal Government are sub-
stantial. The number 7.765 billion burden hours is the summary
number nationwide. About 63 percent of that burden is incurred by
businesses; 32 percent by individuals; 5 percent by State, local, and
tribal governments. Of this total burden of 7.75 billion hours, about
80 percent is related to the activities of the Treasury Department
and the tax code is at the center of much of that burden.

Major finding No. 2, paperwork burdens are increasing, despite
the legislated reduction goals in the Paperwork Reduction Act. As
you know, the Paperwork Reduction Act established 5 to 10 percent
annual reduction goals for most of the years since 1980. However,
these goals have been met only once, and they were certainly not
achieved in fiscal year 2001 where you will hear there were signifi-
cant increases again.

Third, paperwork requirements, though burdensome, are often
justified by valid programmatic rationales. This is a point you
made, Mr. Chairman, in your opening statement. I would like to
give three examples of these valid programmatic rationales.

OSHA’s process safety rules protect workers from toxic, flam-
mable, and explosive chemicals. EPA’s toxic release inventory pro-
vides communities useful information and has stimulated corpora-
tions to reduce pollution. NHTSA’s new car program provides con-
sumers information about the crash performance of different vehi-
cles. Clearly, efforts need to be made to ensure all these paperwork
requirements underlying these programs are reasonable, but cer-
tainly there are valid rationales in each of those areas for some
type of paperwork burden.
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Fourth, I want to acknowledge that OMB itself is often a cause
of this problem. We have initiated policy initiatives—which we
think are in the public interest—that do, in fact, sometimes in-
crease the paperwork burden on the American people. As know you
know, roughly 40 million Americans consult government Web sites
regularly for information to help them in their daily lives or to help
them understand how to communicate with policymakers. How-
ever, the quality of this information on Web sites has been ques-
tioned, and Congress has required OMB to develop guidelines in
this area to improve the quality of information on agency Web
sites. In January of this year, we imposed government-wide guide-
lines on the quality of this information. We think that is a useful
thing to do. But I must acknowledge that, in order to comply with
that, many agencies are going to have to gather more information
from the public in the form of surveys to get higher quality infor-
mation to meet the burdens of OMB’s information quality guide-
lines.

Fifth point, I would like to emphasize the initiatives I have taken
at OIRA since assuming this role in July of last year. In October
of last year, I sent a bulletin to each of the executive departments
and agencies. Although we asked for less detail on documentation
of paperwork burden, we asked for more emphasis on specific pro-
grammatic initiatives to reduce paperwork burden. We have re-
ceived 34 initiatives from these 15 agencies. They are documented
in this report, and I look forward to continuing dialog with the sub-
committee and the agencies on how much progress we can make
with these initiatives.

Second, in November of last year, I sent a memorandum jointly
signed with the General Counsel of OMB to each of the general
counsels and CIOs of the various agencies emphasizing the impor-
tance of full compliance with the Paperwork Reduction Act and re-
questing specific plans to curtail or resolve violations of the Paper-
work Reduction Act.

If I could have my colleague, Jeff Hill, put up the second of our
visual aids, I want to make the point that, in fact, we are making
continuing progress in reducing the number of paperwork viola-
tions that were unresolved at the time this report is presented to
the Congress. However, we still have more work to do, and we will
continue to do that.

My final point is that we are modernizing OIRA’s information
management system so that we can better understand what dif-
ference we are making in this area of paperwork reduction and also
provide the public access to information about how we are working.
For example, I asked my staff in my first couple of weeks on the
job how many of these paperwork approvals do we actually modify
to make them better. They gave me the data system which said
that we approve 98 percent, we reject 2 percent. There is no infor-
mation in the data system on whether we made any modifications
to reduce burden. So the new variations of our information system
in the short run will provide a public indication of whether modi-
fications were made and also, starting late next year, we will have
public access to paperwork review information like we now have
public access to regulatory review information.
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Thank you very much, Mr. Chairman, and I look forward to your
questions and discussion.

[NOTE.—The Office of Management and Budget [OMB] report en-
titled, “Managing Information Collection and Dissemination, Fiscal
Year 2002,” may be found in subcommittee files or online at the
OMB Web site: http://whitehouse.gov/omb/inforeg/paperwork—pol-
icy—report—final.pdf.]

[The prepared statement of Mr. Graham follows:]
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Good moming, Mr. Chairman, and Members of this Subcommittee. I am John D.
Graham, Ph.D., Administrator, Office of Information and Regulatory Affairs (OIRA), Office of
Management and Budget. Thank you inviting me to testify about the Paperwork Reduction Act
(PRA). Iam pleased to have this opportunity to discuss how the Federal Government is
improving the quality of the information it collects, uses, and disseminates, while also reducing
the associated burdens that are imposed on the American public. The Bush Administration,
while recognizing the public benefits of information collections, is committed to reducing
needless paperwork burdens and agency violations of the PRA. Iappreciate this |
Subcommittee’s strong interest in information policy, and I look forward to working with you
and other members of this Subcommittee on the challenges we face in advancing the objectives
of the PRA.

In my testimony, 1 will provide an overview of the Federal Government’s need for and
use of information, briefly describe OMB’s efforts to enhance the quality of information

disseminated by agencies, and discuss the challenges of achieving and measuring burden
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reduction.

I would first, however, like to address a number of issues that you raised in your letter of
invitation. Specifically, you asked that I discuss (1) OMB’s disclosure of changes made during
our review of agency information collection requests, (2) agency efforts to resolve violations of
the PRA, (3) agency progress in reviewing 15 non-Internal Revenue Service (IRS) regulations
with 10 million burden hours, and (4) specific reductions in réporting and recordkeeping

requirements that agencies accomplished last year and expect to accomplish in 2002.

Disclosure Measures for OIRA’s Role in Paperwork Reduction

I am pleased to report that OMB is beginning to collect information on whether an
agency’s information collection changed during PRA reviews. Specifically, OMB’s
computerized database will begin to indicate whether the collection is “approved without
change” from what the agency originally submitted or “approved with change.” The first public
reports with this information will be available by the end of this month.

As you may know, OIRA is currently working with the Regulatory Information Services
Center (RISC) at the General Services Agency (GSA) to create a new information system that
will replace OIRA’s current, somewhat antiquated, database. GSA has hired Booz-Allen
Hamilton to develop this new system, which will expand on the existing system, the RISC/OIRA
Consolidated Information System (ROCIS), that RISC uses to produce the Semi-Annual Unified
Agenda of Federal Regulatory and Deregulatory Actions. Our goal is have the new, enhanced
ROCIS fully operational by November 2003.

ROCIS will be an internet-based system that will accept paperwork and regulatory
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submissions from Federal agencies and provide materials to OIRA staff for their review. ROCIS
will maintain a record of each OIRA review, including the information submitted by an agency
and a record of OIRA’s actions. Almost all the public records that are currently located in
OIRA’s Docket Library in paper form will be accessible to the public in electronic form. Search
capabilities in the new system will make it easy for individuals to search these public files for

information about paperwork and regulatory issues that might be of interest.

Resolving Agency Violationg of the Paperwork Reduction Act

Over the past several years, the Subcommittee has expressed concerns about agency
violations of the PRA. We appreciate your interest in this issue and acknowledge the leadership
yole you have played in addressing this problem. Iwould like to provide a brief summary of
OMB?’s recent efforts on this front and update you on the progress we are making.

As you know, at last year’s hearing on the Paperwork Reduction Act, the General
Accounting Office testified that agencies were responsible for 487 PRA violations in FY 2000,
which was down from the 710 violations commiitted in FY 1999 and the 872 violations -
committed in FY 1998. This represented a 44 percent reduction in violations during this time
period.

Last October, to help us prepare the FY 2002 Information Collection Budget (ICB), we
sent OMB Bulletin No. 02-02 to 15 agencies {the Cabinet agencies and the Environmental

Protection Agency).! The OMB Bulletin reminded agencies that OMB is required to report to

"The agencies that participated in the development of this year’s ICB did not include 12 independent agencies that
had contributed to previous ICBs. OMB decided to exclude the independent agencies for several reasons. First,
OMB’s authotity over the independent agencies is limited, so our ability to influence their information collection
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Congress violations of the PRA, and requested that they document their compliance with the
information collection provisions of the PRA. Agencies were specifically asked to report the title
of the information collection, the nature of the violation, and how the violation was discovered
and remedied.

Subsequenﬂy, then-OMB General Counsel Jay Lefkowitz and [ sent a memorandum to
agency chief information officers and general counsels that further emphasized the importance of
“full agency compliance with the PRA. We requested more specific information from CIOs on
the steps they were taking to resolve PRA violations that we reported in the FY 2001 ICB. We
also asked that they describe the procedures that they have instituted to prevent future violations,
including monthly reviews of OMB’s computer-generated reports, CIO oversight, and direct CIO
participation in their agencies’ programunatic functions. Further, we asked that agency general
counsels and solicitors assist CIOs whenever possible.

In response to OMB’s requests for information on PRA compliance, agencies
contributing to this year’s ICB reported 406 violations of the Paperwork Reduction Act in FY
2001, only 109 of which remain unresolved as of March 12, 2002 (which was the cut-off date for
preparing the lists of violations that appear in the FY 2002 ICB). In the FY 2001 ICB, these
agencies reported 161 unresolved violations. Although we are reporting fewer unresolved PRA
violations than we did last year, there are still too many, and we are committed to reducing them

further in the future.

pelicies through OMB oversight is constrained. Second, most of the independent agencies have total burden
inventories of under 10 million hours. Finally, and perhaps most importantly, OMB recognizes that it too has
limited resources, and it is our judgement that we can improve our PRA oversight by focusing on those agencies
that impose the most paperwork burden and over which we have the most direct authority under the PRA 10 approve
or disapprove information collections.
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Agency Progress in Reviewing 15 Non-IRS Rules with 10 Million Burden Hours

Mr. Chairman, your letter of invitation raised an issue relating to OMB’s report to
Congress on regulations that impose paperwork burdens of mere than 10 million hours. In this
report — which was required by Section 518 of the FY 2001 Consclidated Appropriations Act and
was issued as part of the FY 2001 ICB — OMB limited its evaluation to only two Department of
Labor (DOL) major rules, Subcommittee staff subsequently identified 15 non-IRS major rules
imposing more than 10 million burden hours that you believe OMB should have addressed in its
report. As we have discussed in previous correspondence with the Subcommittee, the
disagreement over the scope of OMB’s report is based on OMB’s inferpretation of the statutory
language in Section 518, specifically the time frame that it covered.

I would like to provide some background on how OMB developed the report, and then
sﬁggest how we may move beyond this issue and work cooperatively to identify and address
paperwork burdens that are unnecessary. Section 518 required OMB to prepare a report that

(1) evaluates, for each agency, the extent to which implementation of chapter [44]

of title 31, United States Code, as amended by the Paperwork Reduction Act of

1995 (Public Law 104-13), has reduced burden imposed by rules issued by the

agency, including the burden imposed by each major rule issued by the agency;

(2) includes a determination, based on such evaluation, of the need for additional

procedures to ensure achievement of the purposes of that chapter, as set forth in

section 3501 of title [44], United States Code, and evaluates the burden imposed

by cach major rule that imposes more than 10,000,000 hours of burden, and

identifies specific reductions expected to be achieved in each of fiscal years 2001

and 2002 in the burden imposed by all rules issued by each agency that issued

such a major rule.

In implementing Section 518, OMB understood it as directing OMB to prepare a report

that assessed the impact that the 1995 PRA amendments have had on the paperwork burdens that
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agencies impose on the public through rules, and in particular through their “major rules.”
OMB’s report therefore discussed how agency implementation of the PRA has reduced burden
imposed by regulations, including major rules, as defined by the Congressional Review Act. It
also evaluated the burden imposed by major rules that impose more than 10 million hours of
burden. OMB found that DOL was the only agency that had issued a major rule that imposes
more than 10 million hours of burden. Section 518 further required that, for agencies that issued
‘such a rule, OMB identify the expected reductions in FY 2001 and in FY 2002 in the burden
imposed by all of their rules. Accordingly, OMB’s report identified DOL’s expected reductions
in FY 2002 in the burden imposed by all DOL rules. Expected reductions in FY 2001 in the
burden imposed by all rules issued by DOL were addressed elsewhere in the FY 2001 ICB.

In interpreting Section 518, OMB found it understandable that Congress would direct
OMB to prepare an oversight report on the 1995 i’RA amendments, because those amendments
had been in effect for five years, which was an appropriate time frame within which to evaluate
their impact on agencies’ paperwork activities. In this regard, the direction in Section 518 that
OMB focus on the paperwork burdens imposed by “major rules”™ was also understandable,
because the time period during which the 1995 PRA amendments have been in effect (i.e,, since
the fall of 1995) overlaps almost entirely with the period during which tﬁe agencies have been
issuing “major rules” under the Congressional Review Act, which was enacted and went into
effect in the spring of 1996.

Because OMB’s report did not address the 15 non-IRS rules you referred to in your letter
of invitation, I do not have information on agency progress in reviewing them. I would,

however, be willing to explore burden reduction opportunities with respect to these regulations to
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extent that there is an analytical basis for doing so. In this regard, I would need some
clarification about the 15 rules you have in mind. In your letter to OMB Director Mitch Daniels,
dated September 6, 2001, you stated that

[Ulsing OMB’s August 30, 2001 data on information collections with a primary
purpose of “regulatory or compliance,” there appear fo be at least the following
seven additional covered agencies: the Departments of Education, Health and
Human Services (HHS), Transportation, and Treasury, and the Environmental
Protection Agency (EPA), Federal Trade Commission (FTC), and Securities and
Exchange Commission (SEC). The 15 additional non-IRS “regulatory or
compliance” information collections issued by these agencies and DOL include:
one Education; HHS’s “Investigational New Drug (IND) Regulations” (17 million
hours), “Clinical Laboratory Improvement Amendments (CLIA)” (10 million
hours), “Bloodborne Pathogens Standard” (13 million hours), and “Process Safety
Management of Highly Hazardous Chemicals (PSM)” (79 million hours);
Transportation’s “Hours of Service of Drivers Regulations™ (42 million hours)
and “Inspection, Repair, and Maintenance” (35 million hours); one Treasury;
EPA’s “Standards for the Use or Disposal of Sewage Sludge” (13 million hours);
and two information collections each from the FTC and the SEC.

Your letter identified only seven regulations by name, so I am not clear what the other
cight regulations are. If, however, you could provide me with a list that identifies all 15
regulations that you would like agencies to review, I would certainly be willing to evaluate those
15 and, where appropriate, follow up with agencies to determine if reductions can be achieved
without compromising regulatory benefits. Alternatively, an outside group with analytical
expertise, such as the National Academy of Public Administration or the National Academy of
Sciences, could be charged with reviewing these rules and making recommendations to improve
them. If you would like to discuss such an initiative, I would of course be happy to doso.

know that you are aware of how labor-intensive such reviews can be.
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Specific Burden Reductions

As we describe in the FY 2002 ICB, agencies have and are undertaking serious efforts to
improve the quality of Federal information collection and to reduce burden when it is possible
and makes sense to do so. Below are a number of specific burden reductions that I offer for
illustrative purposes. A complete listing of significant burden changes is provided in the FY
2002 ICB. 7

FY 2001 Reductions

. Department of Education: Application for Child Care Access Means Parents in School
Program. Previously, reports were made at 12, 18 and 36 month periods as well as the
final report. Education decided to eliminate the requirement for the 12 month report in
order to reduce redundancy and burden on the institutions. Reports are now made at 18
and 36 months, followed by the final report. Change in burden: -105,000 hours

. Environmental Protection Agency: Motor Vehicle Emission Standards and Emission
credits Provisions under the Tier 2 Rule. This collection ensures that vehicle designs
meet applicable emission standards for their useful lives. EPA reduced the number of
durability demonstrations and fests required and increased flexibility in how
demonstrations are conducted. Change in burden: -445,918 hours

. Environmental Protection Agency: Polychlorinated Biphenyls (PCBs) Program;
Consolidated Information Collection Request. The Toxic Substances Control Act directs
EPA to regulate the marking, disposal, manufacturing, processing, distribution in
commerce, and use of PCBs.  EPA collects data to ensure PCBs and PCB wastes are
managed in an environmentally safe manner. EPA promuigated PCB regulations to,
among other things, (1} provide less burdensome mechanisms for obtaining EPA
approval for a variety of activities; (2) clarify and/or modify the regulations where
ambiguity may exist; and (3) address outstanding issues associated with the notification
and manifesting of PCB wastes and changes in the operation of commercial storage
facilities. Change in burden: -1,256,987 hours

. Department of Interior: Report of Sales and Royaliy Remittance (Form MMS-2014).
This form is used for reporting oil and gas royalties, certain rents, and other lcase-related
transactions to Minerals Revenue Management (MMS). During the reengineering of the
MMS core business processes, the MMS developed a new Form MMS-2014 to
incorporate revised reporting requirements that reduced the volume of lines reported and
processed, and minimized errors and related error correction workloads. Change in
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burden: -55,229 hours
FY 2002 Reductions

Department of Commerce: Shippers Export Declaration Program. The SED form and the
Automated Export System (AES) electronic equivalent are the means by which the
Census Bureau collects and compiles U.S. trade statistics. The official export statistics
provide a basic component for the compilation of the U.S. position on merchandise trade.
The AES takes only 3 minutes on average to complete, whereas the paper SED form takes
over 11 minutes. We are making an extensive effort to encourage shippers and freight
forwarders to switch to using the AES. As more and more respondents use the AES, the
burden keeps decreasing. Change in burden: -340,761 hours

Department of Labor: Report on Employment, Payroll, and Hours. The Current
Employment Statistics program provides current monthly statistics on employment,
hours, and earnings by industry. The statistics are fundamental inputs in economic
decision processes at all levels of government, private enterprise, and organized labor.
The decrease is due to the introduction of a probability-based sample. Some additional
quota sample units needed to produce estimates in smaller metropolitan areas are being
retained until research on small area estimation is completed. Change in burden: -88,530
hours

Department of Transportation: Submissions of Contimious Discharge Book. The
information is collected from Merchant Mariners. The information is used to determine
eligibility for issuance of a Coast Guard credential (i.e. a license, certificate of registry or
merchant mariner document). DOT revised a number of forms to reduce the error rate of
incomplete/improper submissions. Change in burden: -61,969 hours

Department of Justice: State Point of Contact (POC) Final Determination Electronic
Submission. The State POC Final Determination Electronic Submission is a means to
obtain final status for transactions initiated by POC States. This information will be used
for statistical purposes, for use in the Bureau of Alcohol, Tobacco and Firearms (ATF)
inspections of Federal Firearms Licensees (FFLs) records, and to assist in the National
Instant Criminal Background Checks System (NICS) appeal process. The POC
information will also enhance the performance of the NICS by giving it the same
information about the determination on the checks processed by POCs that the system has
about the determination on the checks processed by the FBL. DOJ plans to require POCs
to submit only 2 percent of denials instead of all denials, resulting in a burden reduction
of 72,534 hours
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OMB Initiative to Improve Agengy Perforpance and Reduce Burden,
The significant burden reductions that agencies reported in the FY 2002 ICB, some of
which I just mentioned, reflect the ongoing efforts by the Government to alleviate paperwork
whenever possible. To build on these efforts and make burden reduction an even higher priority,

OMB asked agencies to identify at least two initiatives that:

. improve program performance by enhancing the efficiency of information collections;

. significantly reduce the burden per response on the public; or

. lead to a comprehensive review of an entire program, including regulations and
procedures.

I response to this directive, agencies have reported a variety of burden reduction
initiatives that have the potential to make meaningful improvements for the public, While these
initiatives generally fall into two broad categories, incorporating information technology and
simplifying information collection activities, the majority involve the use of some type of
information technology. This is not unexpected given the evolving nature of information
technology capabilities and potential to improve the vast amount of information collection
activities by the federal government through harnessing these capabilities.

OMB has listed the agency initiatives in this year’s ICB. I would like to mention just a
few of them now.

. Loan Deficiency Payments (LDP) Program Enhancement - LDPs are payments made to
eligible producers who, although eligible to obtain a marketing assistance loan, agree to

forgo the loan in return for an LDP. Currently, producers requesting LDPs must: (1)

provide a Department of Agriculture (USDA} county-based service center a CCC-633

LDP request, in person or by fax; (2) meet the marketing assistance loan eligibility

requirements for the producer and commodity; and (3) agree to accept such payment in
lieu of obtaining marketing assistance loans. Through this initiative, USDA is
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simplifying program polices and developing a new Internet-based delivery system for
processing “el.DP.”

Electronic Reporting Option for Electric Power Companies - The Department of
Energy’s Energy Information Administration (EIA) has developed a new, completely
electronic reporting option for 2002 that respondents may usesto complete the electric
power surveys using EIA’s web site. The electric power forms collectively cover the
entire range of companies involved in the generation, transmission, distribution, and sales
of electricity.

Adverse Event Reporting System - The Department of Health and Human Service’s
(HHS) medical device reporting system currently provides a capability for some
manufacturers to submit files of reports to the Food and Drug Administration on
electronic media. An initial pilot test of the electronic submission of alternate summary
reports has just begun. The pilot will be expanded to further exercise the pilot system. It
is anticipated that electronic reporting will reduce administrative processing costs,
including data submission, entry and quality control. The receipt of adverse event
information will be more rapid and data entry errors will be reduced or eliminated.

Labor-Management Electronic Reporting Initiative - The Labor-Management Reporting
and Disclosure Act (LMRDA) requires the filing of various reports by labor
organizations, union officers and employees, employers, labor relations consultants, and
surety companies. This Department of Labor etectronic reporting initiative will enhance
the efficiency of agency information collection by permitting reporting entities to submit
these reports electronically. This capability will allow reporting entities to better file
reports on time and with improved accuracy.

TRI-ME - This Environmental Protection Agency initiative involves the Office of
Environmental Information’s Toxics Release Inventory-Made Easy {TRI-ME) sofiware
system. The TRI-ME software is an interactive, nser-friendly intelligent software that
guides facility managers through the entire process of completing their annual reports for
their releases and waste management activities for over 600 toxic chemicals. This
intelligent software eliminates much of the analysis required to determine if a facility is
subject to the TRI reporting requirements under the Emergency Planning and Comimunity
Right-to-Know Act (EPCRA). :

DOD Acquisition Process Review - This information collection encompasses 24 million
hours of burden {about 26% of the Department’s tofal) and involves applications for
benefits/contracts, including the acquisition of goods and services under the Defense
Federal Acquisition Regulation Supplement. The initiative will review these information
collection requirements with the intent of reducing burden by 10 percent.

Common Data Definitions - In order for ED to communicate between and among its
external education partners and with its own programs, there needs to be a common
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language underpinned by common data definitions. The collections approved under the
Paperwork Reduction Act and the data elements comprising them are being analyzed to
develop consensus definitions and code sets. Both state and local education agencies will
join ED as partners in this project. Ultimately, this effort-will eliminate duplicative
requests of information and reduce the total volume of data collected while ensuring that
ED collects higher quality and more useful data.

. Mining Forms Consolidation — DOI’s Office of Surface Mining Reclamation and
Enforcement (OSM) is planning to improve program performance by enhancing the
efficiency of agency information collections across agencies. An effort to combine forms
related to coal tonnage and/or accident information at coal mining sites into a single
mineral industry report system is being considered by OSM, the Mine Safety and Health
Administration (MSHA), and the Energy Information Administration (EIA).

. RCRA Review - The EPA’s Office of Solid Waste (OSW) recently completed a
comprehensive review of the reporting and recordkeeping requirements of the Resource
Conservation and Recovery Act (RCRA) program, and plans to propose arulc to
sireamline or eliminate many of these requirements. This OSW effort will streamline
data collection for RCRA’s Biennial Report, which is a major information collection
mechanism for hazardous waste generation and management.

We have asked agencies to provide OMB-with regular status reports on all of their
initiatives so that we can monitor their progress and help ensure they achieve meaningful

outcomes.

Why the Government Needs Information

As a general matter, the Federal Government must have information to serve the
American people. Agencies can only deliver services to individuals if they have information
about whether programs are needed, the extent and nature of those needs, and how these needs
ére changing over time. Without information to support planning, management, and enforcement
activities, Government programs may be poorly designed to address public needs or may fail to

adapt to the changing needs of the American population. If agencies do not have access to
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accurate and complete information, they are less likely to understand the needs and challenges
that their programs seek to address. The extraordinary scope and complexity of Government
programs requires agencies to obtain a broad range of information on program performance,
statistical information, information provided by applicants for Federal benefits, information
demonstrating compliance with regulatory requirements, and -~ with April 15® around the corner
- taxpayer information.

To see how collecting critical information from the public advances our understanding of
the problems faced by our citizens, consider the various ways in which empirical research on
societal and human behavior has contributed to policy and practice in areas ranging from drug
abuse to education, health, retirement, and welfare. Similarly, supplementing clinical and
biomedical research with empirical investigations of cancer patterns and associated risk
behaviors in the population can stimulate prevention and education programs as well as increase
our basic knowledge of the causes and effects of this disease. And, while recognizing the
paperwork burden that forms and surveys may impose, the collection of agricultural production
and marketing data from farmers is key to understanding and addressing issues in the agricultural

economy such as genetic engineering and the changing structure of agriculture.

Agency Dissemination of Information

Government also uses information by providing it to citizens as a public service. Inthe
Information Age, the public needs timely, accurate informatipn. Investors need to access public
filings from the Securities and Exchange Commission quickly and easily. Residents want to

know if they are at risk from exposure to pollutants in their communities. Taxpayers expect
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quick responses from the IRS and fast refunds.

To ensure that the public can rely on the information provided by Government, Congress
directed OMB in December 2000 to issue Governmentwide guidelines designed to maximize the
quality of information disseminated by Federal agencies. Specifically, Congress directed OMB
to issue, by September 30, 2001, Governmentwide guidelines that “provide policy and procedural
guidance to Federal agencies for ensun'(ng and maximizing the quality, objectivity, utility, and
vimegn'ty of information (including statistical information) disseminated by Federal agencies.™

OMBRB’s information quality guidelines apply to Federal agencies subject to the Paperwork
Reduction Act. Agencies are directed to develop information resources management procedures
for reviewing and substantiating (by documentation or other means) the quality (including the
objectivity, utility, and integrity) of information before it is disseminated. In addition, agencies
are to establish administrative mechanisms éllowing affected persons to seek and obtain, where
appropriate, correction of information disseminated by the agency that does not comply with the
OMB or agency guidelines. Consistent with the underlying principles described above, these
guidelines stress the importance of having agencies apply these standards and develop
administrative mechanisms in a common-sense and workable manner. Moreover, agencies must
apply these standards flexibly, and in a manner appropriate to the nature and timeliness of the
information to be disseminated, and incorporate them into existing agency information resources

management and administrative practices.

* Section 515 of the Treasury and Generzl Government Appropriations Act for Fiscal Year 2001 (Public Law 106-
554, H.R. 5658).
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Achieving Burden Reduction

While information plays a critical role in good government, the collection of that
information imposes a cost on the public. It takes time and (often) money to organize and
provide information to the government. To minimize burden, agencies are expected to collect
only the information necessary to perform their missions. They can do so by ensuring that they
avoid collecting redundant or irrelevant information and by looking for simpler, easier, and faster
ways for citizens to provide essential information.

An evaluation of agency efforts to reduce reporting burdens on the American public
would be meaningless without information on reporting burdens and how they change over time.
To address this need, the PRA requires Federal agencies to produce “a specific, objectively
supported estimate of the burden” for each information collection that they propose to conduct.®
Agency estimates of burden are also reported to OMB so that an agency-by-agency and
Governmentwide accounting of burden can be presented in the annual Information Collection
Budget (ICB). The ICB, which is included this year’s report, thus helps identify each agency’s
and the Government’s progress toward meeting the burden reduction goals of the PRA.

I should note that President Bush is committed to improving the Government’s
performance, and he has launched an ambitious management agenda that requires careful
evaluation of agency activities. The success of the President’s management agenda will depend
largely on the quality of the measures we use to evaluate the success and progress of agency

programs. These measures must be consistently applied and accurately reflect performance and

344 U.S.C. 3506(c)(1)(A)GV).



29

-16-
may entail additional paperwork burdens on the public.

As you know, throughout the hisiory of the PRA, Congress has used Governmentwide
paperwork burden reduction goals as a means io evaluate agency performance. In 1980, 1986,
and 1995, Congress established annual § percent or 10 percent paperwork burden reduction
goals, which together called for a burden reduction of 85 percent between 1981 and 2001,
During this time period, OMB’s inventory indicates ~ as a rough estimate - that the total annual
burden of Federal information collections increased by over 50 percent.*

Although this record may be disappointing to some, I view it in a different light. Most
importantly, I would point out that the decision to set targets at 5 and 10 percent was not based
on an analysis of the amount of burden reduction that agencies could and should achieve. Rather,
Congress set goals that agencies should aspire to meet while also performing their missions.
Because the PRA calls on agencies and OMB to reduce reporting burdens only when information
is unnecessary or not practically useful, burden reduction can be achieved only to the extent that
it does not interfere with agencies” ability to meet their programmatic responsibilities. The
aspirational natare of the PRA’s burden reduction goals thus reflects the need for agencies to
achieve a proper balance between reducing burden and performing their missions.

Moreover, in assessing the efforts by agencies to achieve burden reduction — while also
ensuring that Government information is of high quality and useful to the public ~ we must

remember that the demand for public services has increased over time. Since the PRA was first

*The total annual burden of Federal information went from 1.53 billion hours in 1981 o m expected 7.44 billion
hours in 2001. In 1988, the Department of the Treasury reviewed all of its burden estimates and adjusted them
upward by approximately 3.4 billion hours, We caleulated the 50% increase by dividing 7.44 by 1.53 plus 3.4,
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enacted in 1980, the size of the U.S. population hes increased by over a quarter and U.S. gross
domestic product has more than tripled.

In addition to the steady expansion of Government services over time, Federal agenciés
may also need to respond quickly to emerging challenges that require the public to provide
information. For example, in FY 2001, the total paporwork burden imposed by the Department
of Justice (DOJ) increased by 8.3 %, the largest increase reported in this year’s ICB. This
increase was due largely to the creation or modification of information collections by DOJ to
implement the Legal Immigration Family Equity Act of 2000 (LIFE Act). Similarly, the IRS had
to create two forms and revise 56 others in response to the Victims of Terrorism Tax Relief Act
of 2001.

Mr. Chairman, in focusing on the upward trend in the level of Government paperwork, T
would not want important PRA success stories to be overlooked. [ would therefore like to
provide a few examples illustrating how, during recent OIRA reviews of agency information
collections requests, we were able to work with agencies to improve program performance.

. Department of Education: School and Community Prevention Activities: A National
Study of the Safe and Drug-Free Schools Program—Phase I. The Safe aud Drug-Free
Schools program is the largest and broadest school-based drug and violence prevention
program nationally. When the Department of Education originally requested OMB
approval last fall of 2 5-year evaluation study, it focused almost exclusively on assessing
program implementation and quality. This study consisted of national surveys and
extensive longitudinal case studies. Yet, the availability of program outcomes was going
to be assessed only in a feasibility study to be conducted in year 3. Additional design and
investigation would then be required to examine the actual effects of the program on
drug-use and school violence outcomes. OMB asked the Department to refocus the study
to include program outcomes. Based on our feedback, Education redesigned this
investigation study so that a thorough feasibility study would be conducted first. Based
on the information from this study, the Department will then examine quality and
outcomes in the next phase of the research, thereby providing more rigorous data much
earlier and enhancing the practical utility of this information collection.
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. Environmental Protection Agency: Printers’ Simplified Total Environmental Partnership
(PrimtSTEP). EPA requested OMB approval of an information collection to evaluate an
EPA pilot project designed to identify the impact PrintSTEP has on three stakeholders:
printers, community residents, and the State agencies administering the program. EPA
withdrew its request after OMB’s initial review and resubmitted a revised request that
incorporated OIRA-recommended design changes. The design changes that improved the
practical utility of the data collected include: the use of a control group, inclusion of
methodology for calculating quantitative values, and the addition of actions to improve
response rates.

. Department of Health and Human Services - The National Study on Child Protective
Services Systems and Reform Efforts. This study was developed to examine State and
local practices in Child Protective Services (CPS) to provide a comprehensive picture of
the CPS system. Given the tremendous variation among State and local CPS service
delivery systems, HHS hopes that this study will enable it to understand these variations
between as well as within States. During the course of OIRA’s review, we identified
several weaknesses in the study's methodology that would limit the quality of the data
obtained, and would impair the ability of the agency to answer their basic research
questions. Key limitations included (1) the sample size was too small to produce
nationally representative estimates or allow for comparisons between groups of counties;
(2) several larger counties were hand-picked for participation, which introduced bias into
the sample; and (3) local sites were not selected for visits in & systematic way, but were
rather hand-picked, which implied that the agency was endorsing these approaches rather
than objectively examining them. HHS agreed to double the sample size, so as to make
their national estimates more precise and to facilitate meaningful comparisons between
groups of counties. HHS also agreed to use a stratified random sampling methodology
and decided not to hand-pick certain counties for survey participation. Due to these and
other changes, HHS will be much better informed regarding the CPS system.

OMB is also seeking public input to identify opportunities to address paperwark burdens.
In OMB’s Draft Report to Congress on the Costs and Benefits of Federal Regulations, which we
issued on March 18, 2002, we solicited public comment on a broad range of issues. In particular,
we requested public nominations of "specific regulations, guidance documents, and paperwork

requirements that impose especially large burdens on small businesses and other small entities

without an adequate benefit justification.”
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Measuring Burden Reduction

Although burden hours alone do not provide a valid PRA performance measure, I do
believe that — to the extent they are used in an analytically sound manner — they can provide
useful information. First, burden estimation techniques should be applied consistently across the
Government to ensure that, to the extent possible, a burden hour reported by one agency
represents an amount of burden equal to that of a burden hour reported by any other agency. The

“methodologies used by agencies to estimate paperwork burden, however, vary significantly
throughout the Government. One reason that methodologies differ is that the need for precise
burden estimates increases with the size of information collections. Agencies would not be
expected to utilize identical techniques to measure, for example, the burdens of a collection with
several million respondents and of a collection with several dozen respondents.

Second, for burden measurement to be accurate, it should incorporate recent
developments in estimation methodology and data collection, as well as reflect the changes that
have occurred in the collection, storage, processing, preparation, and transmission of
information. The manner in which taxpayers provide information to IRS, for example, has
changed dramatically in recent years, particularly in the use of technology to computerize
recordkeeping systems and electronically file tax returns.

Given the scale of its information collection activities, IRS confronts a particularly
daunting challenge to measure burden in a meaningful way. Irecently met with IRS and
Treasury officials to learn about a major, multi-year effort by IRS to develop a quantitative model
to more accurately estimate paperwork burden and forecast the burden-reduction consequences of

alternative reforms of tax administration and tax policy. 1believe that this important initiative
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will significantly improve the ability of IRS 10 measure taxpayer burden, and that what IRS
learns will benefit other agencies.
That concludes my prepared testimony. 1 would be happy to answer any

questions you may have.



34

Mr. Osk. Thank you, Dr. Graham.

Our next witness is Commissioner of the IRS, Mr. Charles
Rossotti, for 5 minutes, please.

Mr. RossorTi. Thank you.

I am pleased to come before you again to discuss our efforts to
reduce paperwork and regulatory burden on America’s taxpayers.
Since my last appearance, we have been able to buildup our burden
reduction efforts. This chart summarizes the four categories in
which we have been working to reduce burden. These include:
forms redesign, regulatory reductions and relief of certain regu-
latory requirements, revision of additional electronic service, and
some management initiatives to continue this effort over time.

With respect to the forms, we have reduced Schedule D which is
used to record capital gains taxes. We have expanded a very popu-
lar initiative, which is a check box on the Form 1040 and other
forms to allow taxpayers to designate a family or friend or tax pro-
fessional to talk directly to the IRS to correct errors. This is very
popular and we have expanded it.

For tax year 2002 we have also cut 11 lines out of the form used
to compute the notorious alternative minimum tax, probably the
least popular part of any of the tax computations. We were able to
at least eliminate some lines on that, and we are working to rede-
sign the 941 which is one of the most frequently filed forms by
small business.

In the second category, regulatory initiatives, we have made
some very significant progress particularly with respect to small
business, which the chairman mentioned in his opening remarks.
In fact, I want to announce today, that beginning in tax year 2002,
we are going to exempt 2.6 million small business corporations
from the need to file three schedules, Schedule L. and M-1 and M-
2. These have to do with the balance sheet of the corporation and
reconciliation of financial records with tax records. This is a very
significant item, which we believe will save small business tax-
payers about 61 million hours per year.

I should note this is also one of the first initiatives sponsored by
our new Office of Taxpayer Burden Reduction in our Small Busi-
ness Self-Employed Division, which I mentioned at last year’s hear-
ing. I am very proud of this.

In addition, on the regulatory front for small business, we again
substantially reduced over the past year the number of small busi-
nesses required to use the accrual method of accounting. They are
now allowed to use the cash method. There are about now 2.84 mil-
lion taxpayers that can take advantage of this relief. We did that
in two steps, and the second step late last year. Although it doesn’t
count in the burden hours, because it is not specifically a form, it
is something that was very widely acclaimed by the small business
community.

Along the same lines, there are two other items, although not
quite as significant. We indefinitely suspended the requirement for
taxpayers to file Schedule F of Form 5500, which is a pension relat-
ed form. About 200,000 forms per year were eliminated by that. We
have also significantly simplified the process for submitting deter-
mination letter requests for about 1 million pension plans.
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The third area I want to mention briefly is use of technology to
reduce burden. In September 2001, we launched one of the more
significant initiatives for small and large business, which will allow
these businesses to use the Electronic Federal Tax Payment Sys-
tem over the Internet to make all Federal payments. That will also
allow them to check their payment records directly without having
to call the IRS, which is a popular item, as Mr. Duncan mentioned,
not having to call and wait on the phone.

Also on the electronic front, in this filing season we have now got
to the point where over 99 percent of all the 1040 forms can be
filed electronically and many taxpayers are doing this to ease their
burden.

I mentioned management initiatives; there are two significant
ones. One is establishing the Office of Taxpayer Burden Reduction
in our Small Business Operating Division. These are people dedi-
cated year round to finding ways to reduce the burden of small
business. As previously described, we saw the fruits of their initial
labors.

Finally, we are developing a better model to measure burden.

I do want to note, as Dr. Graham noted in his opening remarks,
sometimes it is in the best interest of taxpayers to gather a bit of
additional information. On this particular day, I am going from
here to the Senate Finance Committee, where they are holding a
hearing about billions of dollars of tax revenue being lost because
large corporations and wealthy individuals are using layers of part-
nerships to hide income, sometimes in off-shore tax havens. I think
you have heard about that subject in the news recently.

I am glad to say we anticipated some of these problems, because,
in 2001, we added some lines to some forms to deal with detection
of blatant cheating as a result of partnerships and corporations
with foreign operations. That accounts for nearly all the program
increases in burden that was noted by GAO in its testimony.

Finally, I want to make a few comments about some of the issues
related to the tax code itself. All of the Members cited the tax code
in their opening comments. That is really what drives a lot of the
paperwork, almost all of the paperwork. In addition to the sheer
size of the tax code, the volatility of the tax code is another burden
producing cause. Obviously, when the Congress enacts tax legisla-
tion, it often reduces taxes and provides tax relief, which is a wel-
come thing for taxpayers. But there is a bit of tradeoff on the ad-
ministrative side because as we change many forms, we often have
to add lines, and in turn, increase the administrative burden. We
also must have time to change our computer programs and the
software taxpayers use. Tax law complexity and the frequency of
change is something we are faced with. There have been numerous
tax bills ever since I have been Commissioner, including over the
last 2 years, and whatever other benefits they have, they do pose
additional burdens, paperwork, and complexity.

Secretary O’Neill has made statements that he views the tax
code as a drag on the economy. He cannot understand why it is so
hard to define a child in the tax code. I have to admit I have a hard
time understanding that myself. Nevertheless, there are many defi-
nitions of a child under the tax code and we must have forms to
accommodate each one of them.
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We, at the IRS, will do our best within the limits of what we can
do in the tax code to continue the kind of initiatives, such as the
one we are announcing this morning, of which we are very proud,
to reduce the burden on taxpayers while still coping with the other
side of our problem, which is the tax code itself and its ever chang-
ing nature.

[The prepared statement of Mr. Rossotti follows:]
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INTRODUCTION

Thank you, Mr. Chairman and distinguished Members of the Subcommittee, I am
pleased for the opportunity to discuss the Internal Revenue Service’s efforts and
initiatives to reduce the paperwork and administrative burdens faced by America’s
taxpayers.

Since my last appearance before the Subcommittee in April 2001, we have been
able to build on our paperwork burden reduction efforts. As I will discuss, some of these
initiatives involved reducing lines on forms, such as the Schedule D to report capital
gains.

Just as importantly, other initiatives removed entirely for some taxpayers various
time-consuming reporting and record-keeping requirements. I am pleased to announce
today that for tax years beginning in 2002, we will exempt 2.6 million corporations from
filing Schedules L, M1 & M2 at a burden reduction of 61 million hours. Allowing more
businesses to use the cash vs. accrual accounting method is another standout example of
this approach, and one that has been widely acclaimed by our small business taxpayers.

Taxpayer burden reduction took other forms as well this year as we continued to
take advantage of modern technology. Due to our efforts, 99 percent of all individual
taxpayers in 2002 could file their returns electronically. And once again, they could
request an extension to file over the telephone. In September 2001, we launched EFTPS
On-Line that allows businesses large and small to save precious time by making their
federal payments on-line. For the first time, Employer Identification Numbers could be
requested using a single nationwide toll-free phone number and will soon be available
on-line. Taxpayers will realize even greater burden reduction benefits as more of our
Business Systems Modernization projects are delivered in the coming years.

Mr. Chairman, we also have another challenge in reducing taxpayer burden. And
that problem is a changing and highly complex tax code. Historically, accommodating
new tax law provisions, some of which are retroactive, can be a task of overwhelming
proportions. Forms, instructions and publications must be redesigned, and often
lengthened, to bring them in line with the tax law changes. In an age of computer
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preparation and processing of returns, software must often be modified and with little
lead-time.

Of course, tax law complexity is more than frequency of chenge. For most
taxpayers, complexity means an impenetrable tax code that defies understanding.
Multiple definitions of terms such as a “qualifying child” contribute to endless hours
spent trying to fill out forms to be compliant. In the end, many give up.

Treasury Secretary O’Neill and the National Taxpayer Advocate both identified
tax complexity as a serious problem with far reaching ramifications. Complexity is not
only frustrating and time consuming for taxpayers. It is a drag on the economy, as
Secretary O'Neill recently suggested.

Mr. Chairman, although we can and will continue to reduce paperwork burden
and simplify our notices, our efforts can be blunted by a complex tax code that is
constantly in flux. If we are to truly address the broad spectrum of taxpayer burden in a
meaningful way, we must address tax law complexity. If not, we will always be tinkering
at the margins of the problem.

PAPERWORK AND REGULATORY
BURDEN REDUCTION INITIATIVES

Capital Gains Schedule D

The Form 1040 and Form 1041 Schedule D, which millions of taxpayers use to
calculate their capital gains and losses, was redesigned for the 2002 tax-filing season.
The goal of the revision, which cut 14 lines from the schedule in the 1040 and 15 lines in
the 1041, was to reduce the difficulty that individuals face when filling out their returns.
As noted in our press release announcing the change, “Calculating capital gains and
losses should not be a capital pain.”

More than 21 million Schedule D (1040) filers will benefit from the new version,
reducing burden by 5 million hours. We also expect that in 2002, only 800,000 of those
filers will have to complete an additional worksheet, which was developed for those
taxpayers who would otherwise have to complete the lines deleted from the old Schedule

We estimate that 1.4 million estates and trusts will benefit from the similar
Schedule D (1041) changes, producing 4.5 million hours in burden reduction.
Check-the-Box Designation Expansion
This year’s tax form for individuals also contains 2 small change that we hope

will make a big difference to the millions of Americans who make minor errors filling
out their returns.



40

The new third party designation, located just above the signature line of Form
1040, expands on the success of the paid-preparer checkbox on last year’s Form 1040. It
allows the taxpayer to designate a friend or a family member as well as a paid preparer, to
talk directly with the IRS to correct errors during the processing of the return.

Problems include simple math errors and data omissions, such 2s an incorrect
Social Security Number. The designation also enables the third party to discuss the status
of a refund, payment or other notice with IRS representatives,

This new option balances the taxpayer’s need for privacy with the reality that for
millions of people a friend, family member or tax professional plays a key role in the
preparation of their return. The taxpayer retains privacy but has the ability to make it
easier to resolve routine problems. The bottom line is this: the change improves customer
service and reduces headaches for taxpayers, practitioners and the IRS.

We also added a *checkbox” to many of the business income tax returns,
including the 1041, 1065 and 1120 series to allow the designation of the paid preparer.
‘We estimate that 32 percent of these filers will use the checkbox. For the major
employment and excise tax returns, which do not have the checkbox, we added a section
to allow taxpayers to designate either their paid preparer or an employee.

Almost 37.4 million individual taxpayers marked the checkbox on their 2000
returns. With the new changes we instituted, that number could almost double for the
2001 tax year.

Ironically, we do not receive credit for burden reduction on this initiative because
the checkbox adds a line on the form. However, taxpayer burden most certainly
decreases because the IRS can contact the designated individual rather than the taxpayer,

Burden also decreases due to fewer people having to fill out the Form 2848 —
Power of Attorney and Declaration of Representative (277,000 hours per year), and the
Form 8821 — Tax Information Authorization (2,700 hours per year). However, the third
party designation does not eliminate the need for a Power of Attorney on issues dealing
with examination, under reported income, appeals and collections notices.

Suspending Filing Requirements For
Schedule F (Form 5500)

Effective on April 4, 2002, the Internal Revenue Service indefinitely suspended
the requirement for taxpayers to file Schedule F (Form 5500) “Fringe Benefit Plan
Annual Information Return.” This is part of our ongoing commitment to reduce
unnecessary taxpayer burden. Our effort will simplify tax administration and eliminate
the filing of about 200,000 forms each year.

The suspension of the requirement to file Schedule F is outlined in Notice 2002~
24. The filing suspension applies to all plan years, including years prior to 2001. During
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the suspension period, the IRS will review reporting requirements and electronic filing
options.

Before the announcement, sponsors of certain fringe benefits were required to file
the annual information return, Schedule F (Form 5500) for cafeteria plans, educational
assistance programs, and adoption assistance prograrms.

Sponsors of fringe benefit plans who have not filed required Forms 5500,
Schedule F, for plan years prior to 2001 should not seek relief under the Department of
Labor’s Delinquent Filer Voluntary Compliance Program (DFVC). There is also no need
to request relief from the IRS for failure to file these forms,

The IRS notice does not affect annual reporting requirements under Title I of
ERISA, or relieve administrators of employee benefit plans from any obligation to file a
Form 5500 and any required schedules (other than the Schedule F) under that title. For
further information on annual reporting requirements applicable to employee benefit
plans under Title I of ERISA, see the instructions for the Form 5500 Annual
Retumn/Report and the Department of Labor’s regulations.

IRS Notice 2002-24 is available on the IRS Web at www.irs gov. The
announcement will be published in the Internal Revenue Bulletin 2002-16 dated April 22,
2002.

Cash vs. Accrual Accounting Method:
Bringing Burden Reduction to More Taxpayers

Mr. Chairman, when I visit IRS facilities across the country, I also try to meet
with local taxpayers, businesspersons and practitioners to hear what is on their minds.
Recently, T have been told that allowing more small businesses to use the cash versus
accrual method of accounting is perhaps the best thing the IRS has done in years to
relieve their burden.

Generally, under the cash method, a business reports income and deducts
expenses when the related payments occur. Under an accrual method, a business
generally reports income when it has a right to receive payment and deducts expenses
when it has a fixed and determinable liability for them.

As Itestified last year, the IRS and Treasury Department issued an extremely
important revenue procedure in April 2001 that permitted qualifying small business
taxpayers with average annual gross receipts of $1 million or less to use the cash method
of accounting. Previously, it was unclear whether these businesses were required to use
inventories and an accrual method of accounting.

In addition, in 2001, the IRS stopped raising this issue on audits for taxpayers
with gross receipts over $1 million and placed a moratorium on pending litigation.
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The new procedure had an enormous impact on easing their tax accounting
burden. By our calculations, the overwhelming majority of these taxpayers, who
otherwise would have been forced to use the accrual method, were allowed to use the
much simpler and easier to understand cash method of accounting.

However, we still had a problem. Because of the dollar ceiling, many small
businesses could not enjoy the burden reduction from the procedure. To meet this need,
the IRS and Treasury Department announced in December 2001 that they would allow
certain small businesses with gross receipts of $10 million or less to use the cash method
of accounting for their income and expenses.

The IRS released Notice 2001-76 containing details of the proposed rules and
asking for comments before they are formally issued. In the meantime, taxpayers may
rely on the proposed rules as early as the 2001 tax year. With this addition to the earlier
announcements, we estimate that a total of approximately 2.84 million taxpayers can take
advantage of this relief.

The proposed rules should benefit service businesses that also sell related
products, such as a plumber who also sells plumbing supplies. The new rules generally
exclude manufacturers, wholesalers, retailers, miners, certain publishers, and sound
recorders unless they are principally a service business or perform certain kinds of
custom manufacturing.

The proposed rules do not apply to certain businesses that the tax law requires to
use an accrual method. For example, corporations, and partnerships with corporate
partners, generally must use an accrual method if their gross receipts are more than $5
million.

Mark Weinberger, Treasury Assistant Secretary for Tax Policy, summed up our
joint action: “We believe this guidance provides substantial administrative relief to
qualified small business taxpayers by simplifying their bookkeeping requirements and
providing certainty about what the rules are. The certainty the guidance provides will
resolve the long-running controversy between small business taxpayers and the IRS about
the use of the cash method. Resolution of this issue will permit taxpayers to use their
resources to expand their businesses and the IRS to devote its resources to pressing
compliance issues.” This is burden reduction in its purest form.

New IRA Minimum Distribution Rules

Over the past two years, we have completely overhauled the rules governing the
required minimum distributions from individual retirement accounts and many other
qualified retirement plans, such as 401 (k) plans and 403 (b) annuities. The proposed
rules were announced in 2001, but taxpayers can now use them for determining required
minimum distributions.
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The old IRA rules were complex, confusing and onerous to most taxpayers. It
was not surprising that many people were frustrated and made mistakes. So, we made the
process easier and simpler for retirees determining how much money they must withdraw
from their accounts. There is now a single process that applies to almost everyone.

Ed Slott, publisher of “Ed Slott’s JRA Adviser Newsletter is quoted by Associated
Press with these words of praise: “The IRS did an incredible job. They pretty much
thought of every mistake people could make that would cost them their retirement
savings and fixed it. It's an amazing overhaul.”

Rather than having to go through tortuous calculations and choices between such
complex formulas as fixed term, joint recalculation, or the split method to determine
minimum distribution requirements, most taxpayers can now use a simple, uniform table
to calculate them.

In addition, we gave taxpayers a lot more flexibility in naming beneficiaries, and
therefore creating more planning opportunities for them. Under the old rules, required
minimum distributions were dictated by the beneficiary a taxpayer named when he or she
started taking distributions. However, the new rules allow taxpayers to change a
beneficiary without altering the required minimum distribution.

Burden Relief for Smaller Corporations: Exempting Some
From Filing Schedules M-1 & M-2

For tax years beginning in 2002, we will exempt corporations having less than
$250,000 of gross receipts and $250,000 in assets (both tests must be met) from
completing Schedules L, M-1, & M-2 of Form 1120; Parts IIT and IV of Form 1120-A;
and Schedules L. and M-1 of Form 1120S. These changes will establish a more
reasonable threshold for these businesses. This will allow them to use recordkeeping
based on their checkbook or cash receipts and disbursements journal, for example,
instead of a double-entry system until they grow to the point where more internal controls
would be needed.

Schedule L (Part IIT of Form 1120-A) provides beginning and end of the year
balance sheets based on the corporation’s books. Typically, corporations with less than
$250,000 of gross receipts and assets prepare a formal balance sheet only because it is
required for income tax purposes. Formally relieving them of this preparation step will
not cause undue hardship in an audit situation. However, taxpayers will still be required
to maintain records detailing their assets, liabilities, and shareholders’ equity accounts.

Schedule M-1 (Part IV of Form 1120-A) provides a reconciliation of income
(loss) per accounting records with the income (loss) reflected on the tax return. Since
generally accepted accounting principles (GAAP) do not always mirror the tax reporting
requirements, Schedule M-1 provides a bridge between book accounting and tax
reporting.
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Typically, the Schedule M-1 is completed as the first step in preparing the tax
return. The preparer will start with the book income (loss) as reflected on the final trial
balance. The next step would be an analysis or comparison between the tax treatment of
specific items and how they are reflected on the books.

For example, while a capital loss is fully deductible per GAAP, for tax it can only
be used to offset capital gains. Therefore, if a net capital loss was deducted for book
purposes, it would have to be added back in arriving at taxable income.

While an analysis of Schedule M-1 is recognized as an integral step in the audit
process, in the examination of corporate tax returns with less than $250,000 of gross
receipts and assets, it generally has limited application. Specifically, most of the
corporations falling into this classification reflect limited activity on the M-1. Generally,
if there is a net income, the M-1 will show entries on line 1 (Net income [loss] per
books), line 2 (Federal income tax per books), and line 10 (Income, line 28, page 1).

The reality at this time is that the greater number of corporations having less than
$250,000 in gross receipts and assets do not properly adjust between book accounting and
tax reporting. Formally relieving them of this preparation step will not cause undue
hardship in an audit situation. However, taxpayers will still be required to maintain
records detailing all adjustments made to book income in arriving at taxable income.

We also examined Schedule M-2, which analyzes unappropriated retained
earnings. As with the M-1, for corporations with less than $250,000 in gross receipts and
assets, the M-2 reflects little more than the beginning balance affected by the current
income (loss) and the ending balance. .

Again, for the size corporations being discussed, formally relieving the obligation
to complete the schedule M-2 will not have a detrimental impact from an examination
standpoint. However, as with the M-1, if there are changes to retained earnings other
than just the current income (loss), the taxpayer must be required to maintain proper
records detailing said changes. )

We estimate that these changes will affect approximately 2.6 million corporations
and reduce their burden by 61 million hours.

Reducing Burden on Form 6251

Computing the Alternative Minimum Tax is listed by the National Taxpayer
Advocate as one of the most serious problems encountered by taxpayers. For tax year
2002, we have reduced complexity and taxpayer burden by eliminating 11 lines on Form
6251 (Alternative Minimum Tax — Individuals). This reduction was accomplished by
eliminating unnecessary subtotal lines and consolidating other lines. We estimate that 4.2
million taxpayers will benefit from these changes and reduce burden by over 1 million
hours.
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Coverdell ESAs

In the past, everyone receiving a distribution from a Coverdell education savings
account (ESA) had to file Form 8606 (Nondeductible IRAs) even if all of the distribution
was used for education expenses. The IRS will eliminate this requirement for tax year
2002. This will eliminate 5 entry spaces and align the reporting of these distributions to
Section 529 plans (qualified tuition plans). Although the burden reduction is not yet
meaningful — because only a few taxpayers currently use these lines — it will become
significant in future years with the increase in the number of taxpayers receiving the
Coverdell ESA distributions.

Project to Redesign Form 941

We are working with a contractor to redesign the widely-used Form 941,
(Employer’s Quarterly Federal Tax Return) and the accompanying instructions. The
purpose is to create a document that will reduce burden for taxpayers, practitioners and
payroll agents, reduce processing and other errors, and provide instructions that are easier
to read and understand. This is the first major redesign initiative involving a business
return.

Notice Redesign

Burden reduction also means communicating with taxpayers in plain English.
Last year, as part of our continuing effort to improve our correspondence to taxpayers,
and following the IRS Restructuring and Reform Act of 1998’s (RRA 98) directions, the
IRS began sending out six redesigned notices, including those dealing with math errors,
balance due, overpayments and offsets. These notices affect both individual and business
taxpayers. The new notices should: reduce the number of times taxpayers need to contact
the IRS, be easier to understand, and help resolve inquiries.

We continue to redesign 24 additional notices. We released four of them in
January 2002 dealing with the following actions. The volume of each notice is also
provided.

= CP32, Replacement Refund Check (vol. 137,754)

= CP32A New Refund Check Issued, Previous Refund Not Cashed Within One
Year (vol. 55,938)

®* CP 237 Transferred Net Farm Profit from Schedule F to Schedule SE
incorrectly (vol. 47,328)

= CP237A Math Error on Form 940/940EZ Resulting in Overpayment (vol.
10,884)

Seven more notices will be delivered in July 2002. They are:

= CP 10 Math Error, Credit Election Amount Adjusted (vol. 57,489)
= CP11 Math Error, Balance Due (vol. 1,639,890)
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CP 11A Math Error, EITC Balance Due (vol. 122,285)

CP 12A Math Error, EITC Overpayment (vol. 236,875)

CP 13 Math Error Even Balance (vol. 94,517)

CP 13A Math Error EITC Even Balance (vol. 18,421)

CP 138 Overpayment Offset to Another Balance Due (vol. 610,651)

The remaining 13 notices in the program will be delivered in January 2003.
Simplification of Determination Letter Procedures

Several announcements were issued in 2001 to provide major revisions to
determination application filing procedures that will minimize taxpayer burden. They
are:

¢ Employers adopting a Master & Prototype (M&P) and Volume Submitter plan

do not need to submit an application with the IRS if the plan adopted is
identical to the specimen plan.

e Employers filing applications are no longer required to complete a Schedule Q

and request a ruling for the information provided with this form.

e The Form 5300 series applications were simplified based on comments

received from external stakeholders.

This initiative affects the majority of the nearly one million employee plans.
Employers adopting a pre-approved plan may rely on the favorable opinion or advisory
letter of the M&P or Volume Submitter plan with respect to most qualification
requirements.

In addition, those plan sponsors still wishing to file an application for a letter
would find the amount of required paperwork reduced considerably if they elect to not
complete the Schedule Q.

New and Redesigned Publications

Publication 3920, Tax Relief for Victims of Terrorist Attacks, was dcveloped to
inform taxpayers of the details of the relief provisions and details of Public Law 107-134,
“Victims of Terrorism Tax Relief Act of 2001.”

The Act changed many Internal Revenue Code (IRC) sections and added others as
well. The publication covers these changes as follows:

* IRC section 692: tax forgiveness, years eligible for forgiveness,

* IRC section 139: September 11" Victim Compensation Fund payments
and qualified disaster relief payments

= IRC section 104: death benefits

= IRC section 6050P: canceled debt

= IRC section 101: payments to survivors of public safety officers

= IRC section 7508 A: postponed tax deadlines
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= IRC section 165: disaster area losses
= JRC section 103, 2010, and 2201: estate taxes
= IRC section 5891: excise tax on structured settlements

The new publication is 20-pages long. Normally, a new publication of this
magnitude requires at least six months to develop, review, and release for print. The law
is of such complexity that it required the development of four separate worksheets in the
Pub 3920 to help taxpayers determine their tax liability and to determine the amount of
tax benefit they can receive.

Publication 946, How to Depreciate Property, was reorganized and rewritten
using InfoMapping techniques to improve the readability of the publication and clearly
explain the difficult concepts of depreciation. To reduce the burden for taxpayers
completing Form 4562, Depreciation and Amortization, Chapter 3 was reorganized to
follow the order of the lines on the form.

InfoMapping techniques were also used to reduce burden for taxpayers using
Publication 590, Individual Retirement Arrangements (IRAs). New tables were added to
explain the IRA rules and several chapters were rewritten to improve readability

REDUCING TAXPAYER BURDEN THROUGH
ELECTRONIC TAX ADMINISTRATION

Taking the Paper Out of Individual Taxpayer Burden in 2002

In order to ease taxpayer burden for individual taxpayers, the IRS created a series
of enhancements in its electronic filing and payment programs for the 2002 filing season
and the remainder of the year. These initiatives include:

® Adding 29 forms and schedules to allow for even greater taxpayer
participation in the IRS e-file program. This meant that we opened up e-file
eligibility to over 99 percent of all taxpayers, potentially adding 38 million
new e-filers for 2002.

* Continuing the Self-Select Personal Identification Number (PIN) Program that
in 2001 enabled approximately nine million taxpayers to file paperless returns
without having to submit paper signature jurats. The Self-Select PIN is a
five-digit PIN that taxpayers can create to sign their returns electronically.

= Continuing the Extension of Time to File by Phone. Anyone who filed a tax
return last year can request over the telephone as automatic extension of time
(to August 15, 2002) to file his or her tax returns. Form 4868, Application for
Automatic Extension of Time to File U.S. Individual Income Tax return, has
details on required information and explains how to pay a balance by
telephone.

10
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* Continuing the Debt Indicator Program and providing the Debt Indicator on
every acknowledgment report. This information will be provided for every
electronically-filed return for customer service purposes or for approval of
financial products.

" Expanding the electronic payment options available to taxpayers by accepting
credit cards for payment of installment agreements and delinquent taxes.

* Adding Maryland, Oregon and West Virginia to the FedState TeleFile
program that already includes Indiana, Kentucky, Oklahoma and Georgia.

= Releasing the initial series of Web-based services for practitioners including
registration and application capabilities, requesting and receiving taxpayer
transcripts on-line, submitting disclosure authorization requests electronically,
verifying Taxpayer Identification Numbers, and getting personal assistance to
resolve taxpayer problems.

The Administration also proposes in its budget submission “an easy, no-cost
option for taxpayers to file their tax return online.” Unfortunately, there has been some
confusion regarding this proposal. The Administration’s proposal to give taxpayers the
option to file their tax returns on-line without charge is based on two principles: no one
should be forced to pay extra just to file his or her tax return tax, and the IRS should not
get into the software business.

In a statement issued on January 30, 2002, Treasury Secretary O’Neill stated, “I
don’t intend for the IRS to get into the software business, but rather to open a
constructive dialogue with those who already have established expertise in this field. In
the end, this effort should come up with a better way to save time and money for both
taxpayers and the government.” The IRS totally concurs with the cooperative approach
enunciated by the Secretary and we will follow it to the letter.

Taking the Paper Out of Business Taxpayer Burden in 2002

A variety of electronic services provided by the IRS this year might be even more
important for reducing burden for businesses than for individual taxpayers.

Beginning January 2, 2002, the Internal Revenue Service made significant
improvements to our Employer Identification Number (EIN) process that directly affects
the way taxpayers and practitioners obtain EINs. New changes include a toll-free
telephone number, fax numbers and a new Form SS-4 that allows third parties to receive
an EIN on a client’s behalf. Eventually, this service will be offered on-line.

In addition to their annual income tax returns, businesses also have to file various
employment tax returns and information returns. Businesses also make a lot of payments
to the federal government, such as withholding and unemployment taxes. In fact,
payments are a business’ most frequent transaction with the IRS.
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These requirements add up to a lot of transactions between businesses and the IRS
— 23 million employers’ quarterly tax returns; 5.5 million employers annual
unemployment tax returns; 5.5 million corporate tax returns and 2 million partnership
returns, including the processing of over 11 million K-1s. That is great deal of paper and
it does not include the millions of checks that accompany them.

We want to eliminate this mountain of paper and convert these transactions to
fast, accurate, paper-free electronic methods. And we are making progress. Businesses
can now file electronically both their 940 and 941 employment tax returns. Some
businesses may even qualify to file using a telephone.

We have also opened the door for a number of other key forms to be filed
electronically, such as the Form 1099 to report “other” income. We are particularly
pleased that we can now offer electronic filing of Form 1063, to report partnership
income, and the K-1s that come with them. We are also hard at work designing Form
1120, Corporate Tax Return e-file program. Its implementation is slated for a year from
now.

I mentioned that payments from businesses, especially payroll deposits and
quarterly returns are the most common transactions businesses have with the IRS. The
Electronic Federal Tax Payment System is truly the first among equals in e-government
services and success stories. Through EFTPS, both businesses and individuals can make
federal tax payments electronically. Since its inception in November *96, businesses
have used it to pay more than $5.7 trillion in federal taxes.

On September 6, 2001, we successfully launched IRS’ first on-line payment
system — EFTPS-OnLine. It provides a convenient and secure method for paying all
federal taxes through a secure web site. Let me stress that confidentiality and privacy of
taxpayer information are our highest priorities. EFTPs-OnLine users can feel confident
that their private information will be protected. We estimate that the timesavings to
taxpayers as of March 2002 are 278,000 hours. (This estimate is based on: 35 minutes per
transaction multiplied by 476,000 transactions.)

Web-based and More Electronic Services to Come

The Internet offers new and tangible means for easing taxpayer burden and
improving service. The IRS web site at www.irs.gov continues to be extremely popular
with taxpayers as a time saving device. They can download forms, instructions and
publications and get answers to commonly asked tax questions. As of March 14, 2002,
the IRS web site was listed as Number 3 in the Lycos Top 50 searches.

In January, the IRS introduced a newly designed web site, aimed at making it

easier for taxpayers to find the information they want on the web. Following our overall
strategy of making the IRS customer-focused, the home page immediately provides

12
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taxpayers a way to find information simply based on whether you are an individual or
business taxpayer, for example.

For example, the Small Business/Self-Employed Community section on our web
site is dedicated to the needs of this important group of taxpayers who often confront
more complex tax issues than those who have their taxes withheld by an employer.

For both individuals and business taxpayers, this is just the beginning. Later this
month, individual taxpayers will be able to check on the status of their refund on our web
site. Soon to follow will be secure communications with tax practitioners. And in future
years, taxpayers will be able to access their complete account information over the web.

Once again, privacy and security are paramount considerations in all these
electronic services. Because of the nature of the critical work we do, we are absolutely
committed to the protection of taxpayer privacy and confidentiality. This commitment
will be reflected in every aspect of our progress, and will pace that progress towards
better e-services to America’s taxpayers:

MEETING AN IMPORTANT NEED:
THE OFFICE OF TAXPAYER BURDEN REDUCTION

Mr. Chairman, while burden reduction is important for all taxpayers, it is
particularly important for those served by our Small Business/Self-Employed (SB/SE)
operating division. These taxpayers struggle to meet a dizzying array of filing, reporting
and payment requirements. They do their best to understand an extremely complex tax
code that is constantly changing while still running and growing their businesses.

To help achieve significant burden reduction for SB/SE taxpayers, we created the
Office of Taxpayer Burden Reduction. The OTBR will focus its efforts in four major
areas: (1) informing and educating customers about their tax responsibilities; (2)
simplifying forms, publications and communications; (3) streamlining internal policies,
processes and procedures (including audit plans); and (4) promoting less burdensome
rulings, regulations and laws. '

The OTBR has put together a number of actions to be accomplished over the next
three years. These include the following:

= Identify and coordinate taxpayer burden reduction initiatives throughout
SB/SE and require that burden reduction be a critical consideration for all
initiatives, programs, processes and products.

" Working with internal and external partners, the OTBR will review income
and business tax forms and publications and champion recommendations to
simplify them. These will include Forms 941 and 2210 (employment tax
returns and underpayment of estimated taxes, respectively).

13
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= Working with internal and external partners, the OTBR will recommend
streamlining internal policies, processes and procedures to reduce the burden
they impose on SB/SE taxpayers. These efforts will include adapting the
Large and Mid-Size Business Industry Issue Resolution Program to address
the SB/SE taxpayers.

= Recommend changes in rulings, regulations and law to reduce taxpayer
burden. Changes will be identified in coordination with internal and external
stakeholders and members of the small business community, such as the
Taxpayer Advocate Service. The National Taxpayer Advocate Annual Report
to Congress will serve as a potential source of recommended changes.

= Assist in the development of a uniform methodology for measuring taxpayer
burden (see following section).

Development of a Taxpayer Burden Model

We have engaged PricewaterhouseCoopers (PwC) to define, measure and develop
amodel that is capable of estimating taxpayer burden. IRS Research and functional
staffs have been fully engaged on this project, as have Treasury and OMB
representatives.

This effort focuses on the burden associated with the pre-filing and filing
activities of complying with the federal tax law, and should prove to be a significant
improvement over the methodology previously employed. The American Institute of
Certified Public Accountants recently observed that “current methodologies for assessing
compliance burdens, such as the time estimates for various forms and schedules are
flawed and out-of-date.” In the new model, burden is quantified in terms of time and
out-of-pocket costs.

PwC gathered data for this burden model using sampling methods and created an
extensive profile of typical filing activities. Relationships in the sample were studied and
a predictive model was developed, using micro-simulation techniques. The model was
designed to be updated when tax law and/or tax forms are changed. The model
“computes” the taxpayer burden of such changes. It also has the capability to evaluate
“what if” scenarios, giving the IRS the tools to predict the impact of proposed
administrative or law changes on taxpayers’ burden. The efforts started with W&I
taxpayers and have been expanded to include 1040 business returns.

COMPLEXITY
Frequent Changes to the Tax Code

Mr. Chairman, as I discussed at the opening of my testimony, tax complexity
comes in many forms. The most obvious are frequent changes to the tax code. Recent

14
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history bears this out. In 1986, the code was rewritten for the first time in about 30 years.
In the next 15 years, 84 new tax laws were enacted.

Just one of these laws, the Tax and Trade Relief Extension Act of 1998, contained
25 sections of tax changes. Of these, 11 were effective retroactively and four were
effective within 90 days of the end of the calendar year.

Both the IRS and taxpayers are challenged in these situations. The IRS needs to
issue clear guidance and forms covering the changes in time for the next filing season.
Taxpayers face the uncertainty in late changes introduced around their current and future
tax obligations. With short lead times, the IRS and taxpayers have little time to become
knowledgeable about the changes. This creates additional opportunities for error as well
as heightened frustration and conflict. Indeed, the inability to stay current with these
changes has been cited by small business owners and individuals as a primary reason for
their use of paid preparers.

The IRS faces its own challenges in making sure its systems, training, and other
employee tools are current and reflect the most recent legislation. In addition, the time
between when a return is filed and audited may be 1-2 years, taxpayers and IRS
employees must also accommodate circumstances where the Code has changed,
sometimes significantly, in the intervening time period.

The enactment of provisions with retroactive or short effective lead times is
particularly problematic and the effect on complexity is magnified. Both taxpayers and
the IRS frequently must act quickly to accommodate these changes. For the IRS,
especially challenging are changes that come late in the calendar year when the forms and
publications for the next filing season are ready to go or have gone to the printers. Short
timeframes frequently do not allow the IRS to consult with taxpayers and other
stakeholders in developing new forms. This can result in the forms being more difficult
for taxpayers to understand or complete than they would be under normal circumstances.

Simplification Remains a Challenge

Mr. Chairman, in her February 28 testimony before the Subcommittee, the
National Taxpayer Advocate made the following observation, which I believe,
encapsulates the challenge we face:

“ Clearly, no one in Congress or in the IRS sat down and
said, ‘let’s try to make the Code so complicated that no one
will ever be able to figure out even basic provisions like
family status by himself.” Tax complexity creeps up on us —we
try to eliminate a perceived abuse (as with the minimum tax in
1969), or carve out relief for one special set of circumstances
(as with innocent spouse). We keep adding exceptions,
limitations, and rules as other inequities reveal themselves.
Certainly, revenue considerations play a role. Sometimes we

15
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actually think we’ve solved a problem — as with the
dependency exemption between divorced or separated parents
under IRC section 152(e) in 1984 — only to find that forces
outside the federal tax universe — here, state courts’
interpretation of their domestic relations jurisdiction — have
foiled all our best efforts.”

Indeed, tax law complexity has been cited by the National Taxpayer Advocate as the top
problem for both individual and business taxpayers.

Tax complexity has enormous consequences on burden reduction and beyond. In
its recent publication, “Guiding Principles for Tax Simplification,” the American Institute
of Certified Public Accountants (AICPA) gives a telling description of the effects:

“In recent years, the complex nature of tax laws has undermined
voluntary compliance by eroding public perceptions of tax fairness

and imposing inappropriate compliance burdens. Federal and state tax
agencies have difficulty providing accurate assistance fo taxpayers,
designing understandable forms and instructions, and promulgating
timely regulatory guidance.”

The AICPA lists a number of tax provisions from a number of bills that pose
complexity problems, particularly for individual and business taxpayers. It even gives a
“thumbs down” to provisions that violate tax simplification guiding principles such as
using consistent concepts and definitions. Other organizations, including the Joint Tax
Committee, the National Taxpayer Advocate, and the IRS in its annual complexity report,
have performed similar analyses.

As different as the many studies may be, I believe that there would be little
disagreement that credit eligibility determinations best exemplify the many problems we
face as tax administrators and the frustration the taxpayer experience in trying to be
compliant.

A variety of definitions are used to determine a taxpayer’s eligibility to claim the
dependency exemptions and certain tax credits. Understanding these definitions and how
to apply them is necessary for the taxpayer to file a correct returmn.

In addition to the filing status designation required on individual tax returns,
separate but sometimes related, determinations must be made regarding dependents and
qualifying individuals for personal tax credits. The definitions associated with filing
status and dependents and qualifying individuals are some of the more complex issues
faced by over 124 million individual taxpayers.

Frequent changes have heaped more confusion on the problem. The Earned

Income Tax Credit, for example, has been changed almost annually since 1986. Changes
are even more frequently proposed than enacted. For example, in the 106® Congress

16
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over 339 bills were introduced proposing new tax credits or modifying existing ones.
Most of the credits would have required detailed guidance from Treasury and IRS to
define precisely the items and activities that were eligible for a particular credit, thereby
adding complexity to the tax system.

In fact, the problem is so wound around the complexity axle that The National
Taxpayer Advocate concluded: “Our case analysis demonstrates that in some areas — the
Earned Income Tax Credit and other ‘family status’ issues in particular — no amount of
IRS process improvement will significantly reduce taxpayers problems. To achieve
significant reduction in taxpayer and IRS burden, Congress must enact a uniform
definition of a qualifying child that is applicable to all tax provisions that key off of
family status.”

CONCLUSION

Mr. Chairman, in conclusion, I believe we have made progress this past year in
reducing burden for America’s taxpayers. We have done this through a multi-track
strategy. We are eliminating lines on forms, and are redesigning forms and notices to
make them easier for taxpayers to understand. Whenever possible, we are relieving
taxpayers of the obligation to fill out forms or to use burdensome methods to meet their
various reporting obligations. Our Business Systems Modernization program is now
delivering more electronic products and services to taxpayers and practitioners that will
allow them to conduct more of their transactions with the IRS across secure lines of
communications.

However, it would be misleading to say that these efforts alone will reduce
taxpayer burden. Tax law complexity remains the Gordian Knot that must be cut if we
are to provide the level of burden reduction that America’s taxpayers expect and deserve.
Thank you and I would be happy to answer any questions.
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Mr. Osk. Thank you, Commissioner.

Our third witness on the first panel is the Managing Director,
Strategic Issues, General Accounting Office, Mr. Vic Rezendes.

Mr. REZENDES. Thank you.

In brief, Federal paperwork increased by 290 million burden
hours this last fiscal year and, as you mentioned earlier, the larg-
est 1 year increase since 1995 and 3 billion burden hours higher
than the target Congress set. As you can see from my first chart,
also on page 6 of my testimony, of the majority of the data collected
governmentwide, 94 percent is for regulatory compliance, less than
5 percent is for application of benefits, and 1 percent for other pur-
poses.

The second chart, on page 7 of the testimony, shows almost two-
thirds of the estimated paperwork burden was primarily directed
toward businesses, less than a third on individuals, and 3 percent
on State and local governments and tribes. As was the case in pre-
vious years, this record increase in paperwork burden was largely
attributed to IRS, which accounted for about 83 percent of the
total, up from 75 percent 6 years ago. In contrast to previous years,
IRS attributed most of the increase to program changes it initiated,
not because of the statutory requirements imposed on the agency.

Changes in agency estimates did not tell the whole story and can
often be misleading. For example, a 37 million burden hour de-
crease in the Department of Transportation’s bottom line paper-
work estimate was entirely driven by about a 40 million-hour pro-
gram change reduction. However, it was not clear from the data
what specific actions precipitated this change, new statutes, agency
actions, or reinstated and/or expired collections. OIRA staff told us
that the DOT reduction was caused by an expiration and subse-
quent paperwork violation of the agency’s driver log duty status in-
formation collection. Therefore, the burden actually imposed on the
public by this collection did not really go down.

This year, we had more difficulty than in the past in obtaining
and reconciling numbers from OIRA. Also, unlike previous years,
OIRA did not collect detailed information on 12 independent agen-
cies about the reasons for the burden changes and did not report
any burden information on those agencies in its report being re-
leased today. Therefore, we do not believe that document fully sat-
isfies the requirement to keep Congress fully and currently in-
formed of the major activities under the act. OIRA did not identify,
as it has done in the past, how much of the program changes re-
ported were caused by new statutes or agency initiated actions.
These changes seem to run counter to the Administrator’s stated
goal of increasing government transparency.

Let me now turn to paperwork violations. During the past 3
years, the number of violations has declined steadily. Because
OIRA limited which agencies needed to report this year, we could
not provide comparable violation data. However, as you can see
from my final chart, also on page 16 of the testimony, the selected
Federal agencies providing information to OMB identified 402 vio-
lations, only slightly fewer than the previous year, indicating that
the overall decline in the number of violations has stopped. Many
of these violations were new and resolved by the end of the fiscal
year. However, about 40 percent of the violations were listed last
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year. Just three agencies—Agriculture, HUD, and VA—account for
almost 60 percent of the violations and many have been occurring
for years.

For example, at VA, 25 percent of its collections had been in vio-
lation for at least 2 years, 15 for 4 years, and several in the 8 to
10 year range. OIRA has taken some steps to encourage agencies
to comply and these steps previously appeared to be paying off.
However, because the number of violations did not decline this
year, we believe OIRA can do more. We estimate these violations
constitute a significant opportunity cost. We estimate the cost at
$1.6 billion. We also recognize the limitation OIRA faces with an
ever increasing workload and limited staff. However, we do not be-
lieve the kinds of actions needed to correct this require a large
amount of additional resources.

Thank you, Mr. Chairman. I would be happy to answer any ques-
tions.

[The prepared statement of Mr. Rezendes follows:]
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Mr. Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss the implementation of the
Paperwork Reduction Act of 1995 (PRA). As you requested, I will discuss
changes in federal paperwork burden during the past year, with a
particular focus on the Internal Revenue Service (IRS). I will also revisit an
issue that we have discussed during previous hearings—violations of the
PRA in which information collection authorizations from the Office of
Management and Budget (OMB) either expired or were otherwise
inconsistent with the act’s provisions.

In brief, the data indicate that federal paperwork increased by almost 290
million burden hours during fiscal year 2001—the largest 1-year increase
since the PRA was amended and recodified in 1995. As was the case in
previous years, this record increase is largely attributable to IRS, which
increased its paperwork estimate by about 250 million burden hours

during the year. Most of the increases that IRS described involved changes
that had been made at the initiation of the agency—not because of new  «
statutes.

Federal agencies providing information to OMB identified more than 400
violations of the PRA that occurred during fiscal year 2001. Those same
agencies identified only slightly fewer violations than last year, indicating
that the overall decline in the number of violations during the past 2 years
has stopped. Some of these PRA violations have been going on for years,
and they collectively represent substantial opportunity costs. As we have
said for the past several years, we believe that OMB can do more to ensure
that agencies do not use information collections without proper clearance.

We also believe that OMB can do a better job in reporting information to
Congress and the public about major activities under the PRA.
Specifically, we believe that OMB should provide burden-hour estimates
and information on PRA violations for all of the agencies with significant
amounts of paperwork, not just selected agencies. In addition, we believe
that OMB can be more transparent in the information that it provides,
more clearly delineating the causes of changes in agencies’ burden-hour
estimates.

Background

Before discussing these issues in detail, it is important to recognize that a
large amount of federal paperwork is necessary and serves a useful
purpose. Information collection is one way that agencies carry out their
missions. For example, IRS needs to collect information from taxpayers

Page 1 GAO-02-598T
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and their employers to know the amount of taxes owed. The Bureau of the
Census collects information that was used to reapportion congressional
representation and is being used for a myriad of other purposes. The
events of September 11 have demonstrated the importance of accurate,
timely information. On several occasions, we have recommended that
agencies collect certain data to improve operations and evaluate their
effectiveness.'

However, under the PRA, federal agencies are required to minimize the
paperwork burden they impose. The original PRA of 1980 established the
Office of Information and Regulatory Affairs (OIRA) within OMB to
provide central agency leadership and oversight of governmentwide
efforts to reduce unnecessary paperwork and improve the management of
information resources. Currently, the act requires OIRA to develop and
maintain a governmentwide strategic information resources management
(IRM) plan, and in recent years OIRA has designated the Chief Information
Officers Council’s strategic plan as the principal means of meeting this
requirement. In February of this year we issued a report concluding that
this document does not constitute an effective and comprehensive
strategic vision.” Specifically, we said that the goals in the plan were not
linked to expected improvements in agency and program performance,
and did not address such issues as records management or the collection
and control of paperwork. Other documents that OIRA provided also did
not, either individually or collectively, meet the PRA’s requirement for a
governmentwide strategic IRM plan. However, the president’s budget for
2003, released in February of this year, contains many (but not all) of the
required elements, and therefore represents credible progress toward
developing a governmentwide IRM plan.

!See, for example, U.S. General Accounting Office, Veterans’ Health Care: VA Needs Better
Data on Extent and Causes of Waiting Times, GAO/HEHS-00-90 (Washington, D.C.:

May 31, 2000} and U.S. General Accounting Office, Public Housing: HUD Needs Better
Information on Housing Agencies’ Management Performance, GAO-01-94 (Washington,
D.C.: Nov. 9, 2000).

*11.8. General Accounting Office, Information Resou; M : Comprel @
Strategic Plan Needed to Address Mounting Challenges, GAO-02-292 (Washington, D.C.:
Feb. 22, 2002). Our conclusions in this report were similar to those in a report issued
several years earlier. See U. S. General Accounting Office, Regulatory Management:
Implementation of Selected OMB Respansibilities Under the Paperwork Reduction Act,
GAO/GGD-98-120 (Washington, D.C.: July 9, 1998).

Page 2 GAO-02-398T
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OIRA also has overall responsibility for determining whether agencies’
proposals for collecting information comply with the act.’ Agencies must
receive OIRA approval for each information collection request before it is
implemented. Section 3514(a) of the PRA requires OIRA to keep Congress
“fully and currently informed” of the major activities under the act, and
must submit a report to Congress at least annually on those activities. The
report must include, among other things, a list of all PRA violations and a
list of any increases in burden. To satisfy this reporting requirement, OTRA
develops an Information Collection Budget (ICB) by gathering data from
executive branch agencies. In October 2001, the OMB director sent a
bulletin to the heads of executive departments and agencies requesting
information to be used in preparation for the fiscal year 2002 ICB
(reporting on actions during fiscal year 2001). However, that bulletin
differed from its predecessors in several respects. For example, the
agencies that the director asked to provide information did not include 12
noncabinet-level agencies and organizations that had previously provided
ICB information (e.g., the Federal Communications Commission, the
Federal Trade Commission, the Social Security Administration, and the
Securities and Exchange Commission). The only independent agency
asked to provide information to OMB was the Environmental Protection
Agency (EPA). Also, the covered agencies were asked to provide less
information than before. For example, the agencies were asked to provide
detailed information only for “significant” burden reductions and
increases, not on each change in burden estimates. The OMB director said
in the October 2001 bulletin that the amount of information requested had
been significantly reduced “in the interest of reducing burden on the
agencies.” :

OIRA published its ICB for fiscal year 2001 (showing changes in agencies’
burden-hour estimates during fiscal year 2000) in August 2001. OIRA
officials told us that they did not expect to publish the ICB for fiscal year
2002 until today’s hearing. Therefore, we obtained unpublished data from
OIRA to identify changes in governmentwide and agency-specific “burden-
hour” estimates during fiscal year 2001. However, because the OIRA data
does not include burden-hour estimates from any independent agencies
other than EPA, we also obtained data from the Regulatory Information

’

*The act requires the director of OMB to delegate the anthority to administer all functions
under the act to the administrator of OIRA but does not relieve the OMB director of
responsibility for the administration of those functions. Approvals are made on behalf of

the OMB director. In this testimony, we generally refer to OIRA or the OIRA administrator ™~

wherever the act assigns responsibilities to OMB or the director.

Page 3 GAO-02-598T
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Service Center (RISC) for the independent agencies that OIRA did not
cover.! We then compared both the OIRA and the RISC data to agencies’
burden-hour estimates in previous ICBs to determine changes in those
estimates over time.

“Burden hours” has been the principal unit of measure of paperwork
burden for more than 50 years and has been accepted by agencies and the
public because it is a clear, easy-to-understand concept. However, it is
important to recognize that these estimates have limitations. Estimating
the amount of time it will take for an individual to collect and provide
information or how many individuals an information collection will affect
is not a simple matter.’ Therefore, the degree to which agency burden-hour
estimates reflect real burden is unclear. Nevertheless, these are the best
indicators of paperwork burden available, and we believe they can be
useful as long as their limitations are kept in mind.

<Governmentwide
Paperwork Burden
Estimate Has
Increased

Federal agencies estimated that their information coliections imposed
about 7 billion burden hours on the public at the end of fiscal year 1995—
Jjust before the PRA of 1995 took effect. The PRA made several changes in
federal paperwork reduction requirements. One such change required
OIRA to set a goal of at least a 10-percent reduction in the
governmentwide burden-hour estimate for each of fiscal years 1996 and
1997, a 5 percent governmeniwide burden reduction goal in each of the
next 4 fiscal years, and annual agency goals that reduce burden to the
“maximum practicable opportunity.” Therefore, if federal agencies had
been able to meet each of these goals, the 7-billion burden-hour estimate
in 1995 would have fallen to about 4.6 billion hours by September 30, 2001.

However, as figure 1 shows, this anticipated reduction in paperwork
burden did not occur. In fact, the data we obtained from OIRA show that
the governmentwide burden-hour estimate éncreased by about 9 percent
during this period and stood at more than 7.6 billion hours as of
September 30, 2001. During fiscal year 2001 alone, the governmentwide

*RISC is part of the General Services Administration but works closely with OMB to
provide information to the president, Congress, and the public about federal regulations.
RISC maintains a database that includes information on all regulatory actions and all
information collection review actions by OIRA.

*See 11.8. General Accounting Office, EPA Paperwork: Burden Estimote Increasing

Despite Reduction Claims, GAO/GGD-00-59 (Washington, D.C.: Mar. 16, 2000) for how one
agency estimates paperwork burden.
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estimate increased by nearly 290 million hours—the largest 1-year increase
since the PRA was amended and recodified in 1995.

I
Figure 1: Governmentwide Burden-Reduction Goals Are Not Being Met

8 Burden-hour estimate (in billions)
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—8— Agencies’ burden-hour estimates
—a— Burden-reduction goals envisioned in PRA

Note: Data are as of the end of each fiscal year. The governmentwide burden-hour estimate as of
September 30, 2001, was about 7,651.4 million hours.

Sources: OMB and agencies’ ICB submissions.

It is also important to understand how the most recent estimate of federal
paperwork is allocated by the purpose of the collections, by type of
respondent, and by agency. As figure 2 shows, RISC data indicates that
almost 95 percent of the more than 7.6 billion hours of estimated
paperwork burden in place governmentwide as of September 30, 2001, was
being collected primarily for the purpose of regulatory compliance. Less
than b5 percent was being collected as part of applications for benefits, and
about 1 percent was collected for other purposes.
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R
Figure 2: As of September 30, 2001, Most Federal Paperwork Was Primarily
Collected for Regulatory Compliance

0.5%

Program planning/
management

Other

Application for benefits

Regulatory/compliance

Note: The governmentwide burden-hour estimate as of September 30, 2001, was about
7,851.4 miliion hours. The “other” category includes program evaluation, general purpose statistics,
audit, and research.

Sources: OMB and RISC.

Figure 3 shows that almost two-thirds of the governmentwide burden
estimate was primarily directed toward businesses. Slightly less than one-
third of the burden was primarily on individuals, and less than 3 percent
was on state, local, or tribal governments.
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[ ]
Figure 3: As of September 30, 2001, Most Federal Paperwork Was Primarily Directed
at Businesses

2.0%
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Note: The governmentwide burden-hour estimate as of September 30, 2001, was about
7,651.4 million hours. The “other” category includes farms, nonprofits, and the federal government.

Sources: OMB and RiSC.

As figure 4 shows, as of September 30, 2001, IRS accounted for about 83
percent of the governmentwide burden-hour estimate (up from about 75
percent in September 1995). Other agencies with burden-hour estimates of
100 million hours or more as of that date were the departments of Labor
(DOL) and Health and Human Services (HHS), EPA, and the Securities and
Exchange Commission (SEC). Because IRS constitutes such a significant
portion of the governmentwide burden-hour estimate, changes in IRS’
estimate can have a significant—and even determinative—effect on the
governmentwide estimate.
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Figure 4: IRS Accounted for Most of the Federal Paperwork Burden-Hour Estimate as of September 30, 2001

Internal Revenue Service

Securities and
Exchange Commission (SEC)

i
‘ggfgg Environmental
aiminELTET Protection Agency (EPA)
tiisizzeisiniaty)
et
szt
s

it
e

Department of Labor (DOL)

¢ ::::::izz:

[
s

Department of Health and
Human Services (HHS)

Other

Note: The governmentwide burden-hour estimate as of September 30, 2001, was about 7,651.4
million hours.

Sources: OMB and the Department of the Treasury.

Changes in Individual As table 1 shows, some agencies’ paperwork burden estimates decreased
Agencjes’ Estimates sharply during fiscal year 2001, most notably those of the departments of
During Fiscal Year 2001 Commerce and Transportation (DOT). However, other agencies (e.g., the

department of the Treasury and the SEC) indicated that their paperwork
burdens had increased. The reasons behind some of these changes are
clear. For example, the sharp decrease in the Department of Commerce’s
estimate (from more than 38 million hours to about 10 million hours)
appears to be almost entirely attributable to the completion of the
decennial census. The reasons for other changes are less immediately
apparent. As I will discuss later, the sharp decrease in the DOT estimate
was caused by the expiration (and subsequent PRA violation) of a single
information collection.
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]
Table 1: Changes in Federal Agencies’ Burden-Hour Estimates From Fiscal Years 2000 to 2001

Burden hours (in millions}

FY 2000 Program FY 2001

estimate changes Adjusiments Total change estimate
Governmentwide 7,361.7 289.7 7,651.4
Departments
Agriculture 75.2 5.8 5.9 11.5 86.7
Commerce 38.8 (28.8) 05 (28.3) 10.3
Defense 93.6 0.7) (0.2) (1.6) 92.1
Education 42.0 (1.5) {0.0) (1.5) 405
Energy 2.9 1.0 {0.0) 0.9 3.9
Health and Human Services 1737 22 10.9 12.9 186.6
Housing and Urban Development 12.5 (0.5} 0.0 (0.4} 1241
Interior 5.6 1.9 0.2) 1.9 7.6
Justice 36.8 0.3 3.5 3.7 40.5
Labor 1816 0.0 47 4.5 186.1
State 202 (0.1) (13.8) (12.6) 16.€
Transportation 117.7 (42.4) 5.1 (37.3) 803
Treasury 6,156.8 214.2 44.8 259.1 6,415.9
Veterans Affairs 6.0 {0.0) 0.7) (0.7) 53

_Agencies

Environmental Protection Agency 128.8 0.9 1.2 20 130.8
Federal Acquisition Regulations 233 0.5 - 0.5 23.8
Federal Communication Commission 29.0 11.7 {0.6) 111 401
Federal Deposit Insurance Corporation 8.3 2.1 0.4 2.3 10.5
Federal Emergency Management Agency 5.2 0.4 0.0 0.4 5.5
Federal Energy Regulatory Commission 4.1 0.3 - 0.3 4.4
Federal Trade Commission 73.8 0.1 (1.3) (1.2) 72.6
National Aeronautics and Space Administration 7.2 .1) 0.2) 0.3) 6.9
National Science Foundation 4.8 0.0 {0.0) 0.0 4.8
Nuclear Regulatory Commission 9.5 (0.8) {0.6) {1.4) 8.2
Securities and Exchange Commission 71.8 (1.8) 44.3 42.5 114.3
Small Business Administration 22 0.2) (0.0) (0.2) 1.9
Social Security Administration 22.2 1.3 0.7 2.0 24.2

Note: OIRA did not provide us with reliable data on the program changes and adjusiments
governmentwide. Data on the Federal Acquisition Regulations were submitted by the General
Services Administration. Data from the 27 departments and agencies may not equal the
governmentwide figure because smaller agencies' requirements are also included. Cells with “0.0"

values were non-zero values rounded to zero. Cells with *~

individual elements may not equal totals due to rounding.

Sources: OMB (cabinet departments and EPA} and RISC (other agencies).

entries were zero values. Addition of

However, changes in agencies’ bottom-line burden-hour estimates do not
tell the whole story, and can be misleading. It is also important to
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understand how the agencies accomplished these results. OIRA classifies
modifications in agencies’ burden-hour estimates as either “program
changes” or “adjustments.” Program changes are the result of deliberate
federal government action (e.g., the addition or deletion of questions on a
form), and can occur as a result of new statutory requirements, agency-
initiated actions, or through the expiration or reinstatement of OIRA- -
approved collections. Adjustments are not the result of deliberate federal
government action, but rather are caused by factors such as changes in the
population responding to a requirement or agency reestimates of the
burden associated with a collection of information. For example, if the
economy declines and more people complete applications for food
stamps, the resultant increase in the Department of Agriculture’s (USDA)
paperwork estimate is considered an adjustment because it is not the
result of deliberate federal action.

In recent ICBs, OIRA has indicated whether fluctuations in agencies’
burden-hour estimates were caused by program changes or adjustments.
The fiscal year 2001 burden estimates that we obtained from OIRA and
RISC in preparation for this hearing also contained those two categories
and are presented in table 1. Analysis of those data helps explain what
drove the changes in agencies’ bottom-line burden-hour estimates. For
example, almost all of the marked decline in the Department of State’s
estimate was due to adjustments. Also, the more than 40 million burden-
hour increase in the SEC estimate was primarily driven by adjustments.
Therefore, the Department of State cannot claim credit for having
proactively reduced the paperwork burden that it imposes on the public,
and the SEC may not be responsible for the increase that it reported. In
contrast, table 1 shows that the more than 37 million burden-hour
decrease in DOT’s bottom-line paperwork estimate was entirely driven by
a more than 40 million-hour program change reduction. However, the table
does not indicate what specific type of action precipitated this or any
other program change—new statutes, agency actions, or
reinstated/expired collections. Although DOT’s ICB submission did not
provide further clarification, OIRA staff told us that the reduction was
caused by the expiration (and subsequent PRA violation) of the agency’s
“hours of service” information collection.

Last year, the data that OIRA obtained from the agencies allowed us to
separate the program changes in our table into the new statutes, agency
actions, and reinstate/expired subcategories. However, as I noted
previously, OIRA did not request such detailed data from the agencies for
the fiscal year 2002 ICB except for certain “significant” collections.
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Therefore, our table this year does not break down the program changes
into these subcategories.

For the past 2 years, OIRA indicated in separate columns of the ICB
summary table whether the program changes made during each fiscal year
were due to agency action or new statutes. OIRA officials told us that the
ICB that the agency was releasing today would present both statutory and
agency action-based program changes during fiscal year 2001 in one
column. As a result, they said, Congress and the public could calculate the
amount of program change that was attributable to violations or
reinstatements by subtracting the amount of the new statutes/agency
actions from the total program changes.

We believe that this approach has at least two problems. First, combining
the statutory and agency-initiated program changes into one column
prevents Congress and the public from knowing why the agencies’
paperwork estimates changed. Presentation of this information in separate
columns—-as has been done in previous years—allows the public to know
whether Congress or the agencies are responsible for increases or
decreases in an agency’s paperwork estimate. Second, not providing this
information and requiring Congress and the public to calculate the amount
of change in burden caused by violations or the reinstatement of violations
seems to run counter to the administrator’s stated goal of increasing the
transparency of OIRA’s operations. OIRA has such data, for it listed
expirations and reinstatements were separately listed in the raw data
provided to us in preparation for this hearing, and OIRA used the data to
calculate the amount of the program changes that were due to agency
actions or new statutes.

As I mentioned previously, the PRA requires OIRA to keep Congress and
congressional committees “fully and currently informed” of the major
activities under the act. It specifically says that OIRA’s annual report must
identify “any increase in the collection of information burden.” We do not
believe that the information OIRA is releasing today fully satisfies this PRA
requirement in that it includes only some of the agencies with estimated
burden-hour increases and substantial information collection
requirements. In fact, some of the independent agencies that OIRA
indicated that it planned to exclude from this year’s ICB (e.g., the SEC, the
Federal Trade Commission, and the Federal Communication Commission)
had higher estimated burden than some of the cabinet departments for
which information was provided (e.g., the departments of Energy, Interior,
and Veterans Affairs). Also, to facilitate transparency and increase
Congress’ and the public’s understanding of paperwork burden, we believe
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that OIRA should separately identify each of the specific types of program
changes in the ICB—changes due to agency action, changes due to new
statutes, changes due to violations, and changes due to reinstatements.

Reasons for Changes in
IRS Burden Estimates

Although changes in non-IRS departments and agencies’ burden-hour
estimates are notable and important, they pale in comparison to the size of
the changes at IRS. The increase in the IRS burden-hour estimate during
fiscal year 2001 (about 250 million burden hours) was more than six times
as much as the rest of the government combined. Therefore, although all
agencies must ensure that their information collections impose the least
amount of burden possible, it is clear that the key to controliing federal
paperwork governmentwide lies in understanding and controlling the
increases at IRS.

As table 1 shows, more than 80 percent of the 259 million burden-hour
increase in the Department of the Treasury paperwork estimate during
fiscal year 2001was attributed to program changes. IRS accounted for
about 250 million (about 97 percent) of the departmental increase. In the
Department of the Treasury’s ICB submission to OMB describing changes
during fiscal year 2001, IRS identified a number of significant program
change increases that it said were a function of the underlying statutes.
For example, IRS said that it added nearly 28 million burden hours to its
estimate because the FSC Repeal and Extraterritorial Income Exclusion
Act of 2000 added a section to the Internal Revenue Code, resulting in a
new Form 8873.%

However, about two-thirds of the program change increases that IRS
identified in the ICB submission for fiscal year 2001 involved changes
made at the initiation of the agency—not because of new statutes. For
example:

IRS said that 14 lines and 23 Code sections were added to Form 1065
(“U.S. Return of Partnership Income™), and accompanying schedules and
instructions at the request of the agency, resulting in an estimated increase
of more than 75 million burden hours.

IRS said that changes made at the agency’s request to Form 11208 (“U.S.
Income Tax Return for an S Corporation”) and accompanying schedules

°IRS said the section “provides for an exclusion from gross income for certainty transaction
(sic) occurring after September 30, 2000, with respect to foreign trading gross receipts.”
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and instructions resulted in an estimated increase of more than 22 million
burden hours.

IRS said that changes at the request of the agency to Form 1120 (“U.S.
Corporation Income Tax Return”) and related schedules and instructions
resulted in a more than 7 million-hour increase in the form’s estimated
burden.

Because IRS attributed most of the increase in its burden-hour estimate
during fiscal year 2001 to program changes, and because most of the
program changes during that period were made at the agency’s initiative,
IRS cannot claim (as it has in the past) that statutory changes primarily
caused the increase in its burden-hour estimates.

RS also indicated in the ICB submission that it had taken a number of
actions intended to reduce paperwork burden. For example, IRS said it
(1) had conducted a series of focus groups consisting of taxpayers who
file Schedule D to explore their preferences for presenting and reporting
information to compute gains and losses and any tax due, (2) was working
with a contractor to redesign Form 941, “Employer’s Quarterly Federal
Tax Return,” and the accompanying instructions, and (3) was continuing
its initiative to encourage taxpayers to file the simplest tax return for their
tax situation. With regard to sraall corporations, IRS said it had proposed
that corporate filers with assets of less than $250,000 be exempted from
certain reporting requirements, which would—if implemented-—save 39
million burden hours.

Two Strategies for
Controlling Paperwork

In summary, the agencies’ information collection estimates for the ICB
being released today indicate that federal paperwork continues to
increase, and that changes initiated by IRS accounted for most of the
record 1-year increase during fiscal year 2001. As we indicated in our
February report on information resources management, OIRA and the
agencies lack a unifying vision for how those resources will facilitate the
government’s agenda. Also, the risk is increased that duplicative initiatives
will be undertaken, and that opportunities for data sharing will be missed.
The PRA requires that OIRA develop such a plan, one element of which
must be a proposal for reducing information burdens. Also, because IRS
constitutes such a significant portion of the governmentwide burden-hour
estimate, another strategy to address increases in federal paperwork could
be to focus OIRA’s burden-reduction efforts on that agency. Just as
increases in IRS’s burden estimates have had a determinative effect on the
governmentwide estimates, reduction in the IRS estimates can have an
equally determinative effect.
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Agencies Again
Identified Hundreds
of Violations

I would now like to turn to the other main topic you asked us to address—
PRA violations. The PRA prohibits an agency from conducting or
sponsoring a collection of information unless (1) the agency has submitted
the proposed collection and other documents to OIRA, (2) OIRA has
approved the proposed collection, and (3) the agency displays an OMB
control number on the collection. The act also requires agencies to
establish a process to ensure that each information collection is in
compliance with these clearance requirements. OIRA is required to submit
an annual report to Congress that includes a list of all violations. The PRA
says no one can be penalized for failing to comply with a collection of
information subject to the act if the collection does not display a valid
OMB control number. OIRA may not approve a collection of information
for more than 3 years, and there are about 7,000 approved collections at
any one time,

In the ICB for fiscal year 1999, OIRA identified a total of 872 violations of
the PRA during fiscal year 1998. In our testimony before this Committee 3
years ago, we noted that some agencies—USDA, HHS, and the Department
of Veterans Affairs (VA)—had each identified more than 100 violations.”
‘We also said that OIRA had taken little action to address those violations
and suggested a number of ways that OIRA could improve its
performance. For example, we said that OIRA could use its database to
identify information collections for which authorizations had expired,
contact the collecting agency, and determine whether the agency was
continuing to collect the information. We also said that OIRA could
publicly announce that the agency is out of compliance with the PRA in
meetings of the Chief Information Officers Council and the President’s
Management Council.

During the past 2 years, the number of violations that OMB reported has
declined steadily.

Two years ago we testified that the number of violations had declined
from 872 during fiscal year 1998 to 710 during fiscal year 1999.°

"U.S. General Accounting Office, Paperwork Reduction Act: Burden Increases and
Unauthorized Information Collections, GAO/T-GGD-99-78 (Washington, D.C.: Apr. 15,
1999).

®U.8. General Accounting Office, Puperwork Reduction Act: Burden Increases at IRS and
Other Agencies, GAO/T-GGD-00-114 (Washington, D.C.: Apr. 12, 2000).
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« Last year, we testified that the number of violations had declined even
further—from 710 to 487 during fiscal year 2000.°

Each year, a few agencies—most consistently USDA and HUD, but
occasionally the Department of Justice and VA—have accounted for a
disproportionate share of the violations. Each year we concluded that,
although OIRA had taken several actions to address PRA violations, the
OMB and the agencies responsible for the collections could do more to
ensure compliance.

Table 2 shows the number of violations that the covered agencies reported
(and that OIRA agreed were violations) during fiscal year 2001. As noted
previously, noncabinet-level agencies other than EPA were not required to
report this information to OIRA in preparation for this year’s ICB, so we
could not provide information for those agencies in our table. Therefore,
comparison of the total number of violations during fiscal year 2001 to
previous years can be done only for those agencies reporting in all
relevant time frames.

The cabinet departments and EPA reported 648 PRA violations during
fiscal year 1999 and 423 violations during fiscal year 2000. Those agencies
identified a total of 402 violations during fiscal year 2001—only slightly
fewer than the year before. Therefore, the substantial decline in the
number of PRA violations that has occurred in these agencies appears to
have stopped. As was the case in previous years, HUD, USDA, and VA
reported the most violations during fiscal year 2001—112, 67, and 64,
respectively. The number of violations at USDA decreased between fiscal
years 2000 and 2001 (from 96 to 67), but the numbers at HUD and VA went
up (from 99 to 112, and from 40 to 64, respectively). Overall, the nurnber of
violations decreased in 8 of the 15 agencies reporting data in both years,
increased in 6 agencies, and stayed the same in 1 agency.

°U.S. General Accounting Office, Paperwork Reduction Act: Burden Estimates Continue
to Increase, GAO-01-648T (Washington, D.C.: Apr. 24, 2001).
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Table 2: Reported Violations of the PRA During Fiscal Year 2001
FY 2001
expired FY 2001 Total
information other FY 2001
llections _ violations _ violations
Department of Agriculture 61 6 67
Department of Commerce 22 0 22
Department of Defense 7 0 7
Department of Education 4 0 4
Department of Energy 6 0 6
Department of Health and Human Services 29 7 36
Department of Housing and Urban 112 0 112
Development
Department of the Interior 1 5 16
Department of Justice 16 5 21
Department of Labor 4 4 8
Department of State 11 0 11
Department of Transportation 12 0 12
Department of the Treasury 14 0 14
Department of Veterans Affairs 64 0 64
Environmental Protection Agency 1 1 2
Rest of government Unknown Unknown Unknown
Total 374 28 402

Note: In contrast to previous years, OIRA did not collect information on PRA violations from any
noncabinet-level agency other than EPA. Therefore, the total in each colurmn would be greater if the
data on violations for those agencies were available.

Source: OMB (expired collections) and agencies’ ICB submissions {other violations).

Many of the 402 violations that occurred during fiscal year 2001 were new
and had been resolved by the end of the fiscal year. However, about 40
percent of the violations were listed in last year’s ICB, and many had been
_occurring for years. For example, as of the end of fiscal year 2001,

USDA indicated that 13 of its collections had been in violation for more
than 2 years, and 10 had been in violation for at least 3 years,

HUD indicated that 10 of its collections had been in violation for at least 2
years, and 6 had been in violation for at least 4 years,

the Department of the Interior indicated that 9 collections had been in
violation for at least 2 years, and 4 had been in violation for at least 7
years, and .

VA indicated that 25 of its collections had been in violation for at least 2
years, and 15 had been in violation for at least 4 years.
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Violations and Opportunity
Costs

In our testimony in previous years, we provided an estimate of the
monetary cost associated with certain PRA violations. To estimate that
cost, we multiplied the number of burden hours associated with the
violations by an OMB estimate of the “opportunity costs” associated with
each hour of IRS paperwork. Although the ICBs list the information
collections that were in violation during the previous year, and the dates of
expiration and any reinstatement, they do not provide information on the
number of burden hours associated with each of the violations. Therefore,
we obtained data from OIRA on the estimated number of burden hours for
340 of the 402 information collections that were in violation of the PRA
during fiscal year 2001.*

As in previous years, the data suggest that these PRA violations may
constitute significant opportunity costs for those required to provide the
related information. We estimate that the 340 violations involved about 58
million burden hours of paperwork, or about $1.6 billion in opportunity
costs. A small percentage of the collections accounted for the bulk of
those costs. For example, 60 of the collections involved estimated
opportunity costs of at least $1 million each, for a total of more than

$1.5 billion. Just three of the collections (two from USDA and one from
VA) accounted for more than $1 billion in estimated opportunity costs.

Many of the information collections that were in violation of the PRA were
being administered for regulatory purposes, so if the respondents knew
the collections were not valid they might not have completed the required
forms. However, other violations involved collections in which individuals
or businesses were applying for benefits such as loans or subsidies.
Therefore, it is not clear whether these individuals and businesses would
have refused to complete the required forms if they knew that the
collections were being conducted in violation of the PRA.

OIRA Can Do More to
Address Violations

As Iindicated earlier, OIRA has taken some steps to encourage agencies to
comply with the PRA, and those steps previously appeared to have been
paying off in terms of fewer reported violations overall and within
particular agencies. However, particularly because the number of
violations did not decline during fiscal year 2001, we believe that OIRA can
do more. For exaraple, 2 years ago OIRA added information to its Internet

QIRA said it did not have burden hour estimates for some of the violations because they
had never been approved under the PRA.
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home page about information collections that expired in the previous
month. As a result, potential respondents are able to review the list of
recent expirations and inform the collecting agency, OIRA, and Congress
of the need for the agency to either obtain reinstatement of OIRA approval
or discontinue the collection.

Although notifying the public about unauthorized information collections
is a step in the right direction, OIRA’s approach places the burden of
responsibility to detect unauthorized collections on the public. It is OIRA,
not the public, which has the statutory responsibility to review and
approve agencies’ collections of information and identify all PRA
violations. Therefore, we believe that OIRA should not simply rely on the
public to identify these violations. For example, OTRA desk officers could
use the agency’s database to identify information collections for which
authorizations had expired, contact the collecting agency, and determine
whether the agency is continuing to collect the information. The desk
officers could also use the database to identify information collection
authorizations that are about to expire, and therefore perhaps prevent
violations of the act. At a minimum, OIRA could post on its Internet home
page the complete list of collections that it believes are in violation of the
PRA—not just those collections that expired during the previous month
and that may or may not constitute violations.

OIRA officials and staff previously told us that they have no authority to
do much more than publish the list of violations in the ICB and inform the
agencies directly that they are out of compliance with the act. We do not
agree that OIRA is as powerless as this explanation would suggest. First of
all, OIRA could publish the number of violations for all of the agencies
covered by the PRA in the ICB. Section 3514(a) of the act specifically
requires OIRA to include in its annual report a “list of all violations,” not
just the cabinet departments plus EPA. Therefore, we do not believe that
the information that OIRA is releasing today fully satisfies this
requirement. Also, if an agency does not respond to an OIRA notice that
one of its information collections is out of compliance with the PRA, the
administrator could take any number of actions to encourage compliance,
including any or all of the following:

Publicly anntounce that the agency is out of compliance with the PRA in
meetings of the Chief Information Officers Council. :

Notify the “budget” side of OMB that the agency is collecting information
in violation of the PRA and encourage the appropriate resource
management office to use its influence to bring the agency into
compliance.
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« Place a notice in the Federal Register notifying the affected public that
they need not provide the agency with the information requested in any
expired collection.

OIRA could also notify agencies that the PRA requires them to establish a
process to ensure that each information collection complies with the act’s
clearance requirements. Agencies that continue to collect information
without OIRA approval or after the approval has expired are clearly not
complying with this requirement. Some agencies do not appear to have
established sound clearance processes. Just three agencies—USDA, HUD,
and VA—accounted for about 60 percent of all reported violations.

We recognize that some, and perhaps many, of the information collections
that violate the PRA’s requirements represent important agency data
gathering efforts. As 1 indicated previously, information collection is one
way that agencies accomplish their missions and protect public health and
safety. Nevertheless, we do not believe that the goals of information
collection and compliance with the PRA’s requirements are inconsistent.
In fact, the more clearly agencies can demonstrate the value of those
collections, the easier it should be for them to obtain OIRA approval. Also,
the vast miajority of PRA violations are ultimately reauthorized by OIRA,
therefore indicating that this is more of a management problem than a
substantive issue of rogue information collections.

We also recognize the limitations that OIRA faces, with an ever-increasing
workload and limited resources. However, we do not believe that the
kinds of actions we are suggesting would require significant additional
resources. Primarily, the actions require a commitment to improve the
operation of the current paperwork clearance process. Also, OIRA cannot
eliminate PRA violations by itself. Federal agencies committing these
violations need to evidence a similar level of resolve.

Mr. Chairman, this completes my prepared statement. I would be pleased
to answer any questions.
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Mr. OsE. Thank you.

We will go to questions now. Dr. Graham, what specific signifi-
cant paperwork reduction initiatives, defined as being 100,000
hours or more, with at least 100,000 hour decrease due to agency
action have been accomplished since January 20, 2001?

Mr. GRAHAM. I can’t respond to the specific question in terms of
the 100,000 hour cutoff but there is issued in the report today a
summary of the major paperwork reduction initiatives that we re-
quested each of the 15 agencies submit. There are 34 of those ini-
tiatives submitted by the 15 agencies. In some cases, those initia-
tives are quite strong and ambitious and we are encouraged about
them. In other cases, there are initiatives that were submitted to
us without any actual quantification of burden reduction. So we
definitely have some work to do to strengthen the development of
initiatives. I would be happy to give you more detail on the numeri-
cal cutoff point if you wish to have that, sir.

[The information referred to follows:]
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Q1. Specific Plans to Reduce Paperwork. The Office of Management and Budget’s (OMB’s)
Fiscal Year (FY) 2002 Information Collection Budget (ICB) reveals that only the
Commerce Department - due to the end of the decennial Census - had substantial net
program decreases from FYs 2000 to 2001. Unfortunately, as the General Accounting
Office (GAO) testified, OMB ervoneously included the Transportation Department’s 42.5
million hours violation of law from 10/1/01 to 3/4/02 for the “Driver’s Record of Duty
Status” (formerly called the “Hours of Service of Drivers Regulations”) as a program
decrease instead of as an adjustment since it was in continuous use without any reduction
in burden on the public.

a. What significant paperwork reduction initiatives - with at least a 100,000 hours
decrease due to an agency action - were accomplished since January 20, 2001, and what
significant initiatives are planned in the remainder of 2002 for the following four non-
Internal Revenue Service (IRS) agencies which each levy over 114 million paperwork
hours of burden on the public?

. HHS?

. Labor?

. EPA?

. SEC?

Answer: Department of Health and Human Services (HHS)

For FY 2001, HHS achieved one significant burden reduction of at least 100,000
hours:
. Procurement — Solicitations and Contracts. HHS achieved this burden

reduction through increased use of Government-wide Acquisition
Contracts, task and delivery order contracts, electronic commerce, and the
increased threshold of use of commercial items. HHS estimates that these
factors have resulted in a burden reduction of 448,020 hours.

For FY 2002, HHS plans the following burden reductions of 100,000 h(;urs or
more:

. Medicare Secondary Payer (MSP). The Centers for Medicare & Medicaid
Services (CMS) recently revised the MSP requirements for Medicare
outpatient services. Previously, CMS required that patients and hospitals
update MSP information every outpatient visit and then reduced the
frequency to once every 30 days. In its latest PRA submission, CMS has
further reduced the frequency of these updates to once every 90 days.
CMS estimates that this policy change will result in a burden reduction of
at least 146,312 hours. :
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Medicare Provider Cost Report Reimbursement Questionnaire. CMS
plans to eliminate forms in this cost report that are redundant with another
CMS reporting requirement, the Provider Enrollment Form (CMS-855).
CMS estimates these eliminations will result in a burden reduction of
624,971 hours.

Important Message from Medicare. This standard disclosure will replace
two existing inpatient hospital discharge rights notices: the Hospital Issued
Netice of Non-coverage (HINN), and the Notice of Discharge & Medicare
Appeal Rights (NODMAR). CMS also will reduce burden by providing
hospitals more flexibility in how they notify beneficiaries (i.e. posters,
reusable laminated clipboards, counter top tent cards, individual handouts,
ete.).

Department of Labor (DOL). DOL achieved two burden reductions of at least
100,000 hours;

Insurer to General Account Policyholders. DOL amended regulations to
only require that an insurance company disclose certain information
annually and other information only upon request. The reduction in burden
of 737,702 hours reflected the less burdensome requirements of the final
rule.

Ergonomic Program Standard. This collection was discontinued due to
Public Law 107-5, signed on 3/20/01, which disapproved OSHA's final
Ergonomics Program. This resulted in a program change reduction of 40.6
million hours.

For FY 2002, DOL has plannsd the following burden reduction initiatives:

Electronic Reporting Initiative. Labor organizations, union officers and
employees, labor relations consultants, and surety companies are required
to file various reports. This new electronic reporting initiative will
enhance the efficiency of this information collection.

Mine Act Regulation Streamlining. Current regulations require coal mine
operators to continuously maintain an average concentration of respirable
coal mine dust. Most coal minets do their own sampling. DOL plans to
publish a final joint dust rule stating that DOL will assume a portion of the
sampling responsibilities. This will effectively decrease the public’s
burden by 40,690 hours and save the public $1.5 million in costs.
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Environmental Protection Agency (EPA). EPA achieved one burden reduction of

at least 100,000 hours:

. Consolidated PCB Program Consolidated Information Collection. As
.described in detail in Appendix C of the FY 2002 Information Collection
Budget, EPA achieved a significant burden reduction by promulgating
changes to its PCB regulations to, among other things: provide flexibility
in selecting disposal technologies for PCB wastes; expand the list of
prescribed, self-implementing decontamination procedures; and provide
less burdensome mechanisms for obtaining EPA approval for a variety of
activities

In 2002, EPA’s Office of Solid Waste (OSW) plans to propose a rule fo
streamline or eliminate many reporting and recordkeeping requirements of the
Resource Conservation and Recovery Act (RCRA) program. This OSW effort
will streamline data collection for RCRA’s Biennial Report, which is a major
information collection mechanism for hazardous waste generation and

management.

Securities and Exchange Commission (SEC). Since January 1, 2001, the SEC has
not accomplished any 100,000 hour decreases due to agency action. OMB is
unaware of any SEC significant burden reduction initiatives planned for the
remainder of 2002.
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Mr. OsE. It is my understanding from a brief review of the infor-
mation collection budget, the HHS Department shows no initiatives
with over a 100,000 hours program decrease; Labor shows two and
we don’t know on the SEC because they are not in the report. At
the Environmental Protection Agency, we have four, one of which
includes an adjustment versus a program decrease. Obviously, I am
following it closely. I am also curious about what is planned for the
remainder of this year in terms of following these four agencies? Do
you have any input on that, any feedback you can give us?

Mr. GRAHAM. Yes, one comment on your reaction with regard to
HHS. There are in the text of the report, several examples of what
we felt were actually promising burden reduction initiatives coming
from HHS, but I think it is fair to say they do not have the quan-
tification you are looking for. In fairness to the agencies, it is often
not obvious at the time that burden reduction initiative is proposed
how much it will reduce paperwork burden or if, in fact, it will re-
duce paperwork burden. Nonetheless, we feel there are several
promising examples and I would be happy to get you details on the
numbers in the report where they are described.

Mr. OsE. That would be helpful.

I do want to offer a compliment. I happen to think that your ef-
fort at prompt letters, or OIRA’s efforts at prompt letters, in terms
of trying to give some before-the-fact guidance to agencies is an ex-
ceptional initiative on your part to say, “You need to look at this.”
I think that kind of management needs to be applauded. I noted
on my copy of your testimony that I was particularly pleased by
that, and I wanted to say such.

I also wanted to compliment you on the effort you made, a couple
of things you fed back to the agencies where you actually took the
structure or the methodology by which they were collecting their
information and said, “You are not going to get what you need if
you pursue this path, you need to change it a little differently and
go that way.” I wanted to compliment you on that. That is one of
the reasons we bring individuals such as yourself to government,
so I am grateful for that.

Mr. GRAHAM. Thank you very much, sir.

Mr. OskE. Mr. Otter for 5 minutes.

Mr. OTTER. Mr. Graham, in your testimony you mentioned agen-
cies that contributed to this year’s information collection budget
and you reported 406 violations of the Paperwork Reduction Act for
fiscal year 2001. My copy of that report does not include any infor-
mation on the IRS, isn’t that right?

Mr. GRAHAM. I think we committed a little blunder in the first
draft we sent out. I think we sent out a revised version that has
the IRS initiatives in it.

Mr. OTTER. Did you send it by postal?

Mr. GRAHAM. I think your criticism is well taken, sir.

Mr. OseE. We discovered this yesterday and we have worked with
Dr. Graham’s office overnight trying to expedite provision of an up-
dated report that would include the IRS material. I apologize for
not getting it to your office on that respect.

Mr. OTTER. Thank you, Mr. Chairman.

Would the 406 include the IRS violations? The 406 number is the
violation number?
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hMr. GRAHAM. I think it probably does, but I have to double check
that.

Mr. OTTER. How many of that 406 would be that violation?

Mr. GRAHAM. With the IRS?

Mr. OTTER. Yes.

Mr. GRAHAM. I don’t have that number off the top of my head,
but I am happy to get it for you.

Mr. OrTER. Will we have a chart for this information I don’t have
yet that shows by agency?

Mr. GRAHAM. I certainly can get it for you if it is not in there.

Mr. OTTER. I see.

Mr. Rezendes, one of the things it appears we have a problem
with is if an agency doesn’t want to respond to the violation, if an
agency doesn’t want to respond to the report, then we end up with
no report from that agency. I counted 12 on this one chart, but they
just act like they don’t exist. For some people, the FCC wouldn’t
be a bad idea, or the FTC, or some of these agencies that refuse
to respond.

We are motivated in Congress, we are motivated in government
many, many times by the agencies that when we do put this 94
percent of the regulatory burden on two-thirds to business, one-
third to individuals and 3 percent to State and local governments,
when I was Lieutenant Governor of Idaho for 14 years, it wasn’t
unusual from the various Federal agencies to receive a letter the
State Education Department, the State Transportation Depart-
ment, even the State Legislature was going to be reduced in mon-
eys we normally would receive. Even the Federal Highway Trust
Fund, 1 year we were threatened with the loss of $14 million if we
didn’t respond to certain requests made by Federal agencies. The
Federal Highway Trust Fund and from an executive agency, if
there was ever a violation of separation of power, legislature either
you pass this law or we in the administration are going to withhold
this money, but that is another question.

It always seemed to me that in order to get the business, individ-
uals, 283 million Americans to respond to the tax code, there is a
penalty if you don’t. What is the penalty, what kind of thing hap-
pens to these 12 agencies who refused to respond? Is anybody going
to go to jail?

Mr. REZENDES. Actually, they were not so much refusals as OIRA
relieved them of the burden of responding for this year.

Mr. OTTER. I see. I guess that will be a question for Mr. Graham.

Mr. Graham, why did we relieve them of that responsibility or
is that part of the report I haven’t received yet?

Mr. GRAHAM. By the way, my staff gave me a little help on the
Treasury/IRS violation question and it looks like we have zero un-
resolved Treasury and IRS violations at the present time.

On your question about the agencies, predominantly the agencies
we did not request this information from this year are the so-called
independent agencies. This reflects a judgment I made about where
we want to put our office’s resources and emphasis in paperwork
reduction. It turns out that if you look closely at the construction
of the Paperwork Reduction Act, while these independent agencies
are covered by the act, the ultimate authority in the case of a dis-
agreement between my office and an independent agency is in the
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hands of the independent agency. I made a judgment that in terms
of ultimately having the ability to accomplish paperwork reduction,
I would have a better chance at making progress by focusing my
office’s resources on the Cabinet-level agencies and EPA where our
office, through its underlying authority from the President, has a
stronger degree of authority. So it was a priority-setting judgment
on the part of my office.

Mr. OTTER. I would only mention in closing, and my time is up,
this was not just a Presidential initiative, this was a congressional
initiative. The orders were pretty clear, I would think. I am not
sure that you have the latitude, sir, to excuse an agency. The idea
behind paperwork reduction was to relieve burden and to find the
unnecessary stuff and to eliminate it. I think if you are going out
to only part of the constituency, and you alone are deciding who re-
ports and who does not, quite frankly I think that is deficient in
your interpretation of the Paperwork Reduction Act.

Mr. GRAHAM. Congressman, I think it is a fair criticism. I actu-
ally was reading the GAO testimony before the hearing and looking
at their interpretation of the statute in terms of its requirements
on the reporting. It is something I actually asked my General
Counsel Office to look at. If we come to the determination that le-
gally we are required to do that, we will not only do it next year,
we will find a way to circle back and pick it up for the previous
year.

You asked the question why I did it, I told you why I did it and
that was the rationale, sir.

Mr. Osk. The gentleman from Tennessee.

Mr. DUNCAN. Thank you.

I would like to first ask Mr. Rezendes and Dr. Graham, the re-
port that we have from the GAO says this problem now takes up
7.6 billion man hours. Mr. Rezendes, your report says it grew by
9 percent last year. It seems, as I said in my opening statement,
that no matter how much lip service we pay, this problem grows
and grows and grows. You have estimated that 83 percent of the
problem is from the IRS. Does your work at the GAO stop with this
report? Do you have somebody trying to come up with rec-
ommendations for the IRS to try to help them relieve some of this
burden, or work on this problem? Dr. Graham, I noted in one of
the reports that you had one person working on this. If this is 83
percent of the problem, do you intend to put more people on this,
are you going to make suggestions or recommendations? Where do
we go from here is what I am asking.

Governor Otter gave estimates that this cost us $843 billion last
year. It looks like there is room for a lot of improvement someplace.

Mr. REZENDES. Actually, we don’t have much going on other than
just the reporting we are doing here. The real burden and respon-
sibility rests with OIRA and IRS to reevaluate their paperwork,
and determine whether there are alternative methods. I know the
IRS has some initiatives underway, particularly with electronic
easing of the burden, but it is really up to OIRA and IRS.

Mr. GRAHAM. I think it is an excellent question. You framed it
in terms of 83 percent of the problem looks like IRS, but how much
effort is put into that at OMB? One of the historical answers to
that question, and I think an interesting one, is that historically
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OMB does not review the interpretative rules that IRS issues in re-
sponse to the tax code. It is in those interpretative rules that a lot
of the detailed paperwork requirements ultimately come out.

At the beginning of this administration, there was a discussion
and dialog, frankly above my pay grade, on the question of whether
OMB should reassert some role in reviewing those types of regula-
tions. I think it is fair to say the issue was deliberated and it was
decided that we would not have OMB reviewing those interpreta-
tive rules.

Basically, when you look at the facts, the legislation and the tax
code itself is outside my office’s control. The interpretative rules
are outside our control. I think in the final analysis IRS has the
key role to play. I think you heard what I thought was some pretty
strong testimony today about efforts at IRS to make progress in
this area.

Mr. DUNCAN. Mr. Rossotti, I always feel that anyone and every-
one should have the desire to improve and get better. I hope that
I am a better Congressman now than I was 5 years ago. I may not
be, but I hope that I am, and I hope if I am here 5 years from now
that I am doing a better job then than I am now.

There is always a tendency when criticism comes to fight the
criticism or attack the critic, rather than trying to do something
about the problem. What I am wondering, I am sure when you saw
this report in the Scripps-Howard News Service that was on the
front pages of many papers around the country about this 49 per-
cent of IRS computer time being used to visit sex sites, gamble and
trade stocks, send jokes and so forth; I assume you were shocked
by that. I also assume that you probably thought that was wrong.
I assume when that other report came out from the Treasury In-
spector General that 73 percent of the advice IRS gives is incorrect
or insufficient, I assume you thought that was wrong. I assume
also when we read in the OMB March 18, 2002 report of 3 weeks
ago that gives the IRS an “F” rating on reduction in paperwork, I
assume you think that is wrong.

What I am getting at is even though you may assume those re-
ports are wrong, do you not think that indicates there is a problem
and that some things need to be done? Did you do anything in re-
sponse to that business about the computers being misused?

Mr. ROsSSOTTI. Absolutely, on all those fronts. Let me talk about
all three of them. With respect to the use of the Internet, let me
explain what that report was. It didn’t deal with 10 percent of IRS
computer time, it dealt with a sample of a small subgroup of IRS
employees who have access to the Internet, a very small percentage
of IRS employees have access to the Internet.

Mr. DUNCAN. Can you understand why somebody in my position
would be upset or shocked by those types of reports?

Mr. ROSSOTTI. Yes, sir. As a matter of fact, with respect to that
Internet issue, even before that report was issued, we did take a
number of steps to monitor its use. We set up a new policy and we
also put in new technology to monitor use of the Internet by those
relatively few employees that have access to use of it. We then set
up a special group to use the technology to monitor what they were
doing. All those things have been done. Some were in progress be-
fore that report was issued.
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With respect to the phone service, there was a hearing 2 days
ago in the Ways and Means Committee about the filing season and
the service IRS has provided. There was also GAO testimony at
that hearing. I would be glad to send you copies of it. I have with
me two charts that show the trend in improvement over the last
2 years, which has been very substantial, in the ability of tax-
payers to get through to telephone assistance, which is the pre-
dominant way people get telephone assistance, as well as in the
quality of answers. We are up about 85 percent or so in the quality
and accuracy of answers during this fiscal year. There is GAO tes-
timony on the same subject I would be glad to send to you.

I should note that we get about 110 million phone calls a year
on a huge array of topics and it peaks very heavily during the fil-
ing season. So when we talk about getting through on the phone
and getting accurate answers, this is not a simple problem to deal
with. It involves technology, resources, training, the tax code, and
so forth.

I am pleased to report that, and I will be glad to send you the
details of the progress we have made. I know it is not the subject
of this hearing. It is not to say that we are yet at a level at which
we aim to be. Because if we are 85 percent accurate, we would like
to get to 90 or 95 percent accurate. On your point about improve-
ment, the IRS has lots of room for improvement in lots of subjects.
I think we have made significant progress in addressing some of
those areas.

On the paperwork issue, I am not sure what grade you were re-
ferring to, but I think with respect to paperwork reduction, over
the past year, as you can see from the testimony, we have taken
some significant initiatives, particularly for small business.

Mr. DUNCAN. The report that gives you an “F,” the source is the
OMPB’s March 18, 2002 report entitled “Draft Report to Congress on
the Costs and Benefits of Federal Regulation.” The report I read
from Scripps-Howard says that analysis of the computers was an
investigation of how more than 16,000 employees used their gov-
ernment computers.

Before my time runs out, let me ask you one last question. I had
two CPAs, one was the State president of the CPAs in Tennessee,
who came to see me a few days ago. I didn’t realize this, but they
said the number of people taking the CPA exam was only about 20
percent of what it was 10 years ago, and they are having a real
decrease or decline in the number of people who want to be CPAs.
They said one reason was the tremendous workload right at tax
time. They said in the Nashville and Tennessee region, they used
to have an understanding the IRS would not ask for business au-
dits during tax season, that the business tax audits were done from
May to December. They said now the head of the IRS, and I don’t
know whether that means the head of that region or you, has said
they didn’t care what was in the past, but they are now demanding
these audits be done right at the height of tax season. Also, some
of the new laws were made retroactive to September 11th on
March 9th, and that this workload has greatly increased. Do you
know what I am talking about?

Mr. RossOTTI. Yes, I do and we are sensitive on the issue of
doing audits during tax season. It has been traditional when work-
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ing with accountants, who represent taxpayers on audits and are
also preparing returns, to be sensitive to that scheduling issue. We
have certainly not changed our policy. There could have been some-
one in a local area that made a statement like that. I will be glad
to look into that.

Mr. DUNCAN. Would you check into that and see if there has
been a change in the Nashville office?

Mr. RossoOTTI. I am confident there hasn’t been nationally but
there could have been locally. I will get back to you.

I do want to respond to your other question. In the last year the
tax law was changed very substantially a number of times, which
obviously produced benefits for taxpayers. The tax bill that was
passed in 2001 was a major tax bill. I don’t have the data here
with me, but it brought numerous changes to numerous forms for
both 2001 and 2002. From an accountant’s point of view, one of the
things that really makes it difficult is when there are changes.
That is because people get used to carrying over their returns; they
take last year’s return and do it as much as possible this year. Ev-
erycﬁle does that. So when you have changes, it creates additional
work.

There was also a bill passed on March 9th, just last month,
which was retroactive to last year, which again gave a benefit to
taxpayers. However, it involved people who might have an auto-
mobile they are using for business purposes and gave them some
additional benefits for depreciation, but that was March 9th and it
applied to last year’s return.

Mr. DUNCAN. I hope you will give some consideration to maybe
giving some relief to these CPAs or giving them a little more time
since that is such a recent thing, March 9th.

Mr. RossOTTI. On the issue of the audits, we can control that.
The issue of when the dates are imposed, those are by statute.

Mr. DUNCAN. I understand that, but as far as filing some of the
returns and so forth if they have a problem because of that.

Mr. ROSSOTTI. Anyone can get an extension automatically until
August 15th, and you can do that now with just a phone call. You
don’t even have to send in a letter. That is something you can pick
up the phone and dial, automated. We put that in last year as one
of our services.

On the issue of audits, you have a good point. We do accommo-
date accountants with that and, if someone is not doing that, we
will be glad to look into it and get back to you.

Mr. DuNcCAN. I went way over my time. I apologize.

Mr. Osk. Thank you, Mr. Duncan.

I do want to clarify on the grades you referenced in your com-
ments, those grades were applied by me. Those are my grades.

Mr. DUNCAN. At the bottom of the sheet.

Mr. OsE. That “F” at the bottom is mine also.

Mr. GRAHAM. Certainly a more credible source than the draft re-
port from OMB.

Mr. OsE. I know a couple of our witnesses have time constraints
at 11 a.m., and I want to have one more round.

Mr. Rezendes, in your testimony on page 15, Dr. Graham ref-
erenced the first paragraph earlier about the conclusions you
reached about OIRA’s role, OIRA having the statutory responsibil-



88

ity to review and approve agency collection of information and to
identify all PRA violations. Further on that same page, you have
three suggestions that I think are designed to try and make this
a more efficient process, the objective being to prevent departments
or agencies from effectively stiffing OIRA’s request for information
or for changes.

In particular, I want to focus on one and that would be the third
one, place a notice in the Federal Register notifying the affected
public they need not provide the agency with the information re-
quested in any expired collection. If I understand correctly, we
have any number of forms that have been previously approved or
not approved at all, and those that in some cases had been pre-
viously approved, their approvals have lapsed, so there is no statu-
tory authority behind collection of the data on those forms. Am I
correct?

Mr. REZENDES. The statutory authority may be there, just the
authorization to continue to collecting the information has expired.

Mr. Osk. Because the process has not complied with the statu-
tory requirements?

Mr. REZENDES. Correct.

Mr. OsE. Placing a notice in the Federal Register to that effect,
that a citizen does not have to comply with forms authorized under
approvals that have lapsed, placing that notice accomplishes what?

Mr. REZENDES. We would endorse this, by the way. The more
transparency, the more public awareness of the extent of violations
out there, the extent of information they don’t have to comply with,
the better. Admittedly, not too many average citizens read the Fed-
eral Register, but that is obviously one avenue to communicate. An-
other, I would suggest, would be the OMB Web site, the OIRA Web
site. They post the expirations now on their Web site, but they
don’t report violations. That may be one additional piece that could
help the public better understand what they don’t need to comply
with.

Mr. OsE. This is the part I struggle with. If the authorization
lapses, why would the agency ask for the information?

Mr. REZENDES. A good question and I don’t have the answer to
that. We have looked every year and have testified before this com-
mittee on the outstanding violations and the violations have gone
down significantly from over 800 a few years ago to about the 400
range now and has sort of plateaued out. What we see is some
agencies continuing to collect information, in some cases basically
part of an application for benefits, so it is something they feel is
interesting, but OIRA feels not necessarily compelling and needed
to perform their operations, so I guess they reached a loggerhead
here.

The question I think you are really asking is how do you fix this,
how do you incentivize or where do you put the pressure for this
to happen? One way I think is to have OIRA talk to the budget
side of OMB and when the agency comes in for appropriations or
asks for additional funds for a program and they have a violation
thal"c1 is collecting information, there could be some leveraging going
on here.

Let me be clear on the amount of violations. There are 402 viola-
tions that we identified. I think you mentioned in your opening
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statement that 60 of those violations account for $1.5 billion oppor-
tunity costs. It is even more pronounced than that. Three of those
violations, two at Agriculture and one at VA, account for $1 billion
in opportunity costs. So if you are looking at risk and cost benefit,
you could really focus your resources and the efforts of OIRA and
OMB to work with those agencies to stop those collections.

Mr. OsE. Dr. Graham, what about putting a notice in the Federal
Register to tell the public, if it has lapsed, you don’t have to com-
ply? Put the agencies on notice that the administration is not going
to enforce their regulatory information collection if they don’t have
current numbers?

Mr. GRAHAM. I think it is a constructive suggestion, and seeing
the GAO testimony, it reminded me that I had read a more de-
tailed GAO report maybe a year or two earlier that had more dis-
cussion of these specific recommendations. I have asked our Gen-
eral Counsel to take a quick peak at whether he sees any problem
with going right to the Federal Register with this type of informa-
tion. I will get back to you when I get an answer from the General
Counsel on that subject, but I think it is a constructive idea.

I would like to offer one qualification to the previous remarks
just made. In the experience we have correcting paperwork viola-
tions, what usually occurs is a resubmittal of an application—usu-
ally a valid resubmittal—and a continuation of the application. As
a consequence, a lot of the opportunity costs you are hearing in the
previous remarks aren’t really saved by resolving the violation.
Nonetheless, it is critical to resolve the violations. We should notify
people when there are information collections out there that do not
have an adequate or appropriate OMB control number.

Mr. Ose. Thank you for the answer. I will tell you that you
would be a welcome guest at my district when I go talk to my farm-
ers and people who use water from the Bureau about the various
requirements on forms whose numbers or approvals have lapsed.

The gentleman from Idaho.

Mr. OTTER. One of the reasons I think that we have got such a
long history in our Government is because by and large the citi-
zenry always viewed the Government as trying to make things
equal and trying to lift burdens but, of late, and I don’t know what
of late really is, it has been my experience that when the Govern-
ment passes a law, they expect the citizenry to obey it. We are
going to pass a law, and you are going to obey it, and if you don’t
obey it, this is going to be the penalty for it.

If you are the CEO of a corporation and you purposely pollute,
you misfile your income tax statement, you don’t adhere to the
OSHA rules, I can go through the list. For 30 years, I was in the
private sector and, for 13 of those, I was president of the inter-
national division of this pretty good-sized company. We had 87 peo-
ple on our staff in a company that had $1.7 million in sales. We
supplied french fries to McDonalds. We had 87 people filling out
government forms, and we knew we had to do that, No. 1, to be
a good citizen, and that was what we wanted.

What caused us trouble and pain back home in our districts with
our citizenry and our companies, the small businesses, and I am
glad to hear your announcement today of 1.2 million small busi-
nesses that are going to be relieved of some of that. That is a great
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announcement. You would think the press would have jumped up
and run out but they didn’t. Maybe there isn’t enough sex in it, I
don’t know, but one of the things the citizenry does look at in Gov-
ernment is we are trying to make things equal. When they see the
government absolving themselves from the very rules and regula-
tions they force on the citizenry and businesses, that is what
causes us pain.

We will go home and say well, we have 402 violations and I have
to tell a farmer that altered a water flow through his property
without filing a 404 permit to the Army Corps of Engineers on wet-
lands and the Environmental Protection Agency on solids and to all
the other agencies, seven of them, U.S. Fish and Wildlife, the Na-
tional Marine Fisheries, you know the alphabet soup we have
there, that on his 40 acres, if he didn’t do that, he can lose that
40 acres, he could go to jail, and he can be fined a lot of money.
Then he hears about 402 violations for which there is no penalty
and not only that, who cares.

If we got that kind of response when we asked for OSHA infor-
mation, or Food and Drug Administration information, or Agri-
culture information, we would think there was a revolution going
on. I think if government has anything, it has integrity. The integ-
rity of the government should be, we will live by the same rules
that we make the citizens and companies live by and we are not.

Mr. Rezendes, should there be some penalties other than just
this little gentleman’s thing that says, look, you didn’t do too good,
you got an “F” last year. Look Labor, you got an “F” with 186 viola-
tions, we are going to reduce your request. Do you think that is
going to get anything?

Mr. REZENDES. I think agencies respond in terms of their budget
and I think there is attention there to the extent you can get their
attention by a reduced budget, it does work. On the fines and pen-
alties though, I am less sanguine about the fines, not because I
don’t think it would work, but more because we are really talking
about implementation of a Federal statute in the executive branch
between Federal agencies and with OMB, which has the approval
and also the ones putting together the agency’s budget. It seems to
me there is a critical mass and enough leverage there if they really
wanted to make this happen, to make it happen without nec-
essarily going through fines and penalties and then bringing in
courts in terms of interpreting the fines to add yet another piece
because this is all within a very small family, all within the execu-
tive branch and should be fixable.

Mr. OTTER. Is that how I should explain it during this election
year?

Mr. REZENDES. It is hard to explain, I understand that.

Mr. OTTER. Tell me, because those businesses, and 1,282,000 Ida-
hoans all have to file something somewhere at some time about
something are asking me that question. Why do we have to do
that?

Let me ask one last question. Mr. Rossotti, how many people at
the IRS are working on paperwork reduction?

Mr. RossoTTi. We have about 100,000 employees throughout the
country.
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Mr. OTTER. How many out of that 100,000 who are generating
paperwork?

Mr. RossoTTi. We have a Forms and Publications Division. A lot
of the paperwork as it is calculated is related to forms and publica-
tions.

Mr. OTTER. How many people are working on reduction?

Mr. RoOssSOTTI. There is a specific office we just set up, the Office
of Taxpayer Burden Reduction, which has a senior person we
brought in from the outside with experience in this, and we are
building a staff. Right now we have a staff of about four individ-
uals, but the Office of Forms and Publications, which has several
hundred people who actually produce the forms, are the ones actu-
ally working on such things as the Schedule D redesign, and so
forth. So they spend their time redesigning the forms. It is hard to
split it between how much is burden reduction, and how much is
burden increase. They have to respond to the tax law changes, as
well as the changes we initiate.

Mr. OSE. Would the gentleman yield for a minute?

Mr. OTTER. The gentleman’s time is up but yes.

Mr. OsSE. Mr. Rossotti, did I just hear you say you have 100,000
people at the IRS and you have five people working on burden re-
duction?

Mr. RossoTTI. We have five people in this new office we just set
up. The whole Forms and Publications Office is only a few hundred
people. Most of our people are out in the field, not in Washington
designing forms. They are out in the field and all around the coun-
try.

Mr. OsE. I just wanted to confirm the five number. I thank the
gentleman.

Mr. OTTER. I just want to close by thanking you all for your re-
sponses. I also want you to know that I am not insensitive to your
problem. The charges you have are important to this country but
it is awfully difficult, as we have discussed, to explain to those who
are the generators of the requests, the information and the paper-
work that all the Federal agencies ask for and to the extent we can
have more successes, I see by my calculation we are behind by 35
percent in reduction. We were supposed to have 10 percent in 1996,
1997, and 1998, no, 5 percent but I think I totaled about 35 per-
cent. We were supposed to have a 10 percent reduction in years
1996 and 1997 and 5 percent during 1998, 1999, 2000 and 2001.
Maybe my calculation isn’t right but I thought that was about 35
percent. It seems to me instead, we have had a substantial in-
crease.

Mr. OsE. Thank you, Mr. Otter.

Dr. Graham, I have one final question. We asked about the non-
IRS regulatory paperwork requirements over 10 million hours and
there are 15 such regulations. I would like to go through and fol-
lowup a conversation or letter you and I had having to do with
these 15 specific non-IRS rules, each of which imposes over 10 mil-
lion hours of burden as to the progress in reexamining them, as to
the paperwork required. I don’t know if you are prepared to do that
but we will proceed in any case. First of all, the Department of
Labor.
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Mr. GRAHAM. I think I might more efficiently address it as a
group. Is that possible, Mr. Chairman?

Mr. OsE. Yes, sir.

Mr. GRAHAM. The first point I would make is I want to thank
you and your staff for clarifying exactly which of the 15 are the
ones you are referring to, because they were taken from the large
list of 300 or more. I appreciate getting the request down in the
range we could realistically evaluate.

We have looked at them in a preliminary way. We think some,
because they are nearing expiration, are going to be reviewed any-
way through the normal process, so those we would put in one cat-
egory. There is a second group that are not nearing expiration but
that are of such significant burden. We think where there is possi-
bility for reduction, some conversation with the agencies is appro-
priate. There is a third group that are so embedded in statute that
we are not convinced they are going to be a very fruitful territory
for significant work at this time. Some of them, though very sub-
stantial, also have a very strong programmatic rationale and
hence, we are not convinced they are good candidates.

When we have a more definitive response in terms of which of
the 15 are in each of these bins, I will try to get that to you in writ-
ing so that you have an exact accounting of where we are headed
on those 15.

Mr. OseE. When do you expect to be able to provide that?

Mr. GRAHAM. Hopefully in a couple of weeks.

Mr. Osk. All right. Then I am not going to go through this list.

[The information referred to follows:]
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05 Progress in Reviewing Regulatory Paperwork. The FY 2001 Treasury and General
Government Appropriations Act reguired an QMB report to Congress which: (a) evaluated
the extent to which the PRA reduced burden imposed in agency rules (“regulatory
paperwork”), (b) evaluated the burden imposed by each major rule imposing more than 10

- million hours of burden, and (c) identified specific expected reductions in regulatory
paperwork in FYs 2001 and 2002. OMB'’s report did not fslly respond to the statuiory
requirements. In response, in September, I asked OMB to reexamine 15 specific non-IRS
rutles each imposing over 10 million hours of burden.

What is the progress of reexamining the paperwork in each of the following rules?:
. Labor: Process Safety Management (PSM) of highly hazardous chemicals (79
million kours on August 30, 2001}

. SEC: confirmation of Securities Transactions (56 million hours)

. Transportation: Hours of Service of Drivers regulations (42 million hours)

. Transportation: Inspection, Repair, & Maintenance (35 million hours)

. SEC: recovdkeeping by Registered Investment Companias {21 willion hours}

. FTC: Truth in Lending régulation (20 million howrs}
- HHS: Mvestigational New Drug (IND) regulations (17 million hours)

. EPA: standards for the use or disposal of Sewage Sludge (13 million hours)
. Labor: Bloodborne Pathogens standard (13 million hours)

. FTC: Fair Packaging & Labeling Act vegulation (12 million hours)

. Treasury: recordkeeping & reporting of Curvency & Foreign Financial Accownis (12
million hours) )

. Labor: OFCCP recordkeeping & reporting requirements (11 miilion hours)

. HHS: Medicare & Medicald for Home Health Agencies (10 million hours}

- HHS: Clinical Laboratory Improvement Amendments (CLIA) (10 million hours)

. Education: Federal Family Educarion Logn program (10 mitlion hours)

Answer:  OMB has conducted a review of the 15 regulations identified by the Subcommittee as
imposing more than 10 million hours of paperwork burden. The results of this
review are summarized in Appendix B. For each regulation, information is provided
that describes the associated reporting and recordkeeping requirements, the burdens
they impose, the status of OMB’s approval of the requirements, and a
recommendation by OIRA staff to take action ouiside the normal Paperwork -
Reduction Act (PRA) review and approval process.

As a general matter, OIRA carefully scrutinizes regulatory monitoring and reporting
- requirement when they are first issued and when they are subsequently submitted to
OMB for renewal of approval under the PRA. OMB’s review of collections in
regulations focuses on minimizing paperwork burden while ensuring that sgencies
obtain the information they need to ensare compliance with applicable standards.
Even in cases where OMB decides not to pursue an initiative with an ageney fo
address the reporting burdens in a particular rule, the PRA process provides an

18
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opportunity to regularly assess burdens.

OMB’s initial review of the 15 regulations identified one candidate for reform (the
Department of Transportation’s Drivers Record of Duty Status) and three possible
_candidates for reform — the Department of Labor’s OFCCP Recordkeeping and
Reporting Requirements, the Department of Labor’s Process Safety Management
rule, and the Department of Health and Human Services” Use of the QASIS for
Home Health Agencies. For the 11 other regulations, OMB does not recomend any
action beyond the regular PRA review process.

1t should not be surprising that OMB’s review found few candidates for reform.
Selecting targets based on hour burden alone fails to take into consideration the
usefulness, or practical utility, of the information Federal agencies need to achieve
important programmatic missions. As indicated in Appendix B, OMB has found that
the paperwork burden imposed by 11 of the 15 rules is justified by their practical
utility. Many of these 11 regulations address important public needs, such as
protecting the country from future terrorist attacks and providing basic consumer
protections in the credit and securities markets.

OIRA will make final decisions about whether to work on these 15 rules when
OIRA’s public comment process on existing rules and information collections ends at
the end of the month. The public nominations for reform of regulatory and
paperwork requirements will be considered in conjunction with these 15 rules. The
President has instructed OIRA to give particular attention to burdensome rules that
impact the small business community yet have little or no public benefit.
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Mr. OstE. Commissioner Rossotti, you have to be at the Senate at
11 a.m.?

Mr. RossoTTI. I am supposed to be, yes, sir.

Mr. Ose. Commissioner, I want to thank you for coming. Dr.
Graham and Mr. Rezendes, we have additional questions we would
like to provide in writing and would appreciate your responses. We
will leave the record open for 10 days for the purpose of receiving
testimony and questions from our friends on the Democratic side
and those on our side who may wish to submit.

I am grateful for you taking the time to come and your testimony
was quite informative. We will see you next time.

I want to welcome our second panel. Joining us today is: Thomas
Hunt Shipman, Deputy Under Secretary, Farm and Foreign Agri-
cultural Services, Department of Agriculture; Mr. Scott Cameron,
Deputy Assistant Secretary, Performance and Management, De-
partment of the Interior. Gentlemen, as you heard earlier, we
swear in all our witnesses, so please rise.

[Witnesses sworn.]

Mr. OSE. Let the record show the witnesses answered in the af-
firmative.

We have received your written testimony. Our normal process is
we are going to give you 5 minutes to summarize your testimony.
I will add the caveat that another committee on which I serve is
having a series of votes on a markup, and we may have to tempo-
rarily recess and come back and so forth. As long as you are flexi-
ble, we will be making progress.

Mr. Shipman, please proceed for 5 minutes.

STATEMENTS OF THOMAS HUNT SHIPMAN, DEPUTY UNDER
SECRETARY, FARM AND FOREIGN AGRICULTURAL SERV-
ICES, U.S. DEPARTMENT OF AGRICULTURE; AND SCOTT
CAMERON, DEPUTY ASSISTANT SECRETARY FOR PERFORM-
ANCE AND MANAGEMENT, U.S. DEPARTMENT OF THE INTE-
RIOR

Mr. SHIPMAN. I appreciate the opportunity to appear before the
subcommittee this morning.

The Department of Agriculture delivers programs which daily af-
fect the lives of millions of Americans, as well as millions of people
around the world. They include food safety, food and nutrition pro-
grams, programs to create jobs and support the infrastructure of
rural America, natural resources and conservation, research and
education, and the programs which support America’s farmers.

USDA is committed to streamlining program delivery while pre-
serving the fiscal integrity and preventing fraud, waste, and abuse.
USDA uses information collected from the public to ascertain what
services customers require, determine eligibility for programs and
services, monitor compliance with statutory and regulatory require-
ments, monitor market conditions, develop statistics for the agri-
cultural sector, prepare economic reports, foster research and im-
provement in agricultural and rural matters, provide risk manage-
ment tools, identify, cure and prevent plant and animal diseases,
provide credit and technical assistance to farmers and rural com-
munities, and evaluate customer satisfaction.
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In fiscal year 2001, USDA reported to OMB that citizens spent
86.7 million hours filling out USDA forms and fulfilling record-
keeping requirements. In fiscal year 2002, USDA program changes
being implemented will further reduce the actual paperwork bur-
den to the public through further implementation of electronic-
based services and program delivery.

USDA has a number of initiatives underway to reduce the paper-
work burden on farmers and rural Americans. The agencies that
deliver programs through USDA service centers, the Farm Service
Agency, the Natural Resources Conservation Service, and the rural
development agencies are currently collaboratively working to meet
the June 2002 Freedom to E-File Act requirements. This legislation
requires USDA to provide Internet access to all forms for the three
county-based agencies within 180 days of enactment, which was
December 18, 2000. By June 20, 2002, USDA is to expand the
Internet-based system to enable producers and other rural citizens
to access and file all forms and selected records and to access
USDA farm-related information as well.

In addition, the act requires that not later than December 1,
2000, the Federal Crop Insurance Corporation and risk manage-
ment agencies submit a plan to allow agricultural producers to use
the Internet to obtain all forms and other information concerning
that program.

I am pleased to report that the December 2000 requirements of
the Freedom to E-File Act were met and we are currently on track
to meet the June 2002 requirements as well. When Freedom to E-
File is fully implemented, the service center agencies, agricultural
producer/customers will be able to access and electronically submit
most of the forms needed to participate in the respective programs
and services. Trips to county offices will be eliminated for those
customers who elect to use the electronic services, and these agen-
cies are still submitting requests for changes to the impacted cus-
tomer collections.

When OMB approves these requests, the burden hour inventory
for each service center agency will undoubtedly be reduced as trav-
el time to these offices is eliminated and, more importantly, we will
have made a significant step toward transforming its business
processes to be more customer focused by offering options for citi-
zens to do business when and where they choose.

For the remainder of 2002 and in subsequent fiscal years, service
center agencies plan to enhance the services offered to customers
by incrementally replacing the forms-based interface with on-line
software applications that incorporate greater functionality. One of
the first examples of this level of functionality is the Farm Service
Agency’s electronic Loan Payment Program or ELDP. This service
provides full, on-line transaction capability where producers of se-
lected crops will be pre-approved for loan deficiency payments on
a specified quantity and will be able to request their LDPs on-line
through a simple, abbreviated process up to the pre-approved quan-
tity.

In other areas of the Department, the Food Stamp Program, ad-
ministered by the Food and Nutrition Service, requires 20 million
hours of paperwork effort annually on the part of States and others
who administer or participate in the program. The Food and Nutri-
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tion Service’s transition to EBT, electronic benefits transfer tech-
nology, is targeted for complete implementation in all States by the
conclusion of fiscal year 2002. During fiscal year 2001, an addi-
tional 250,000 hours of paperwork burden was eliminated as a re-
sult of this initiative. Additional benefits will accrue in 2002.

FMS plans to review the information collection requirements as-
sociated with the Special Nutrition Program, including school
meals, food distribution programs, and the Special Supplemental
Nutrition Program for Women, Infants and Children, WIC. The ob-
jective of this review is to ensure the type of data, sources, and fre-
quency are appropriate. In addition to examining the data col-
lected, the review will closely scrutinize processes and instruments
used to assemble and finalize the data, which will minimize the
possibility for errors and facilitate timely reporting to Congress and
the public.

Mr. OSE. Mr. Shipman, I notice in your statement you are on
page 5 and you have nine pages. You are a minute over. Could you
summarize, please?

Mr. SHIPMAN. Yes, sir. Much of the rest of my testimony, I had
planned to submit for the record.

Mr. Ose. We will accept that.

[The prepared statement of Mr. Shipman follows:]
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U.S. Department of Agriculture
Sta t of Hunt Shipman,
Deputy Under Secretary, Farm and Foreign Agricultural Services
Before the Subcommittee on Energy Policy,
Natural Resources and Regulatory Affairs

_INTRODUCTION:

Mr. Chairman, members of the Subcomumittee, thank you for inviting me here today to talk
about actions underway at the United States Department of Agriculture (USDA) to reduce the
paperwork burden on American citizens, and particularly on farmers. With your permission I will

submit my written testimony for the record.

The U.S. Department of Agriculture delivers programs which daily affect the lives of
every American, as well as millions of people all over the world. They include food safety and
inspection; food and nutrition programs; programs to create jobs and support the infrastructure of
rural America; natural resources and conservation; research and education; and, of course,
programs to support America’s farmers. USDA is committed to streamlining program delivery,

while preserving fiscal integrity and preventing fraud, waste and abuse.

The Paperwork Reduction Act of 1995, as amended, directs the Federal government to
‘minimize the paperwork burden for the public from the collection of information and to maximize

the utility and public benefit of the information. The Act further directed Federal departments to

Page 1
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reduce the paperwork burden annually by 5% in fiscal year 2001 and continue such reductions to

the maximum practicable in 2002.
USDA INFORMATION COLLECTION HIGHLIGHTS

USDA uses information collected from the pubﬁc to ascertain what services customers
require, determine eligibility for programs and services, monitor compliance with statutory and
regulatory requirements, monitor market conditions and develop statistics for the agricuttural
sector, prepare economic projects, foster research and tmprovements in agriculture and rural
matters, provide risk managernent tools, identify, cure, and prevent plant and animal diseases,
provide credit and technical assistance to farmers and rural communities, and evaluate customer

satisfaction and program performance.

In FY 2001 USDA reported to the Office of Management and Budgst (OMB) that
citizens spent 86.7 million hours filling out USDA. forms and fulfilling recordkeeping
requirements. In FY 2002, USDA program changes being implemented in FY 2002 will further
reduce the actual paperwork burden to the public through further implementation of electronic-

based services and program delivery.
FARMERS AND RURAL AMERICANS

TUSDA has a number of initiatives underway to reduce the paperwork burden on farmers

Page 2
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and rural Americans.

The agencies that deliver programs through USDA’s Service Centers - the Farm Service
Agency (FSA), the Natural Resources Conservation Service (NRCS), and the three Rural
Development agencies - are working collaboratively to meet the June 2002 requirements of the
Freedom to E-File Act. The Freedom to E-File Act (P.L. 106-222), signed into law on June 20,
2000, required TUSDA to provide Internet access to all forms for the three county-based agencies
within 180 days of enactment (December 18, 2000). By June 20, 2002, USDA is to expand the
Internet-based system to enable producers and other rural citizens to access and file all forms and
selected records, and to access USDA farm related information. In addition, the Act required that
ot later than December 1, 2000, the Federal Crop Insurance Corporation (FCIC) and Risk
Management Agency (RMA) submit a plan to allow agricultural producers to use the Internet to
obtain all forms and other information concerning the program from approved insurance

providers, and file electronically all paperwork required for participation.

The December 2000 requirements of the Freedom to E-File Act were met mmss@y. In
addition, much progress has been made on developing the management and technical
infrastructures needed to meet the June 2002 requirements of the Act. Additional work continues
to provide customers and employees with the information and training needed to successfully

access and use the services that will soon be deployed.

‘When Freedom to E-File is fully implemented, the Service Center Agencies’ agricultural

Page 3
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producer customers will be able to access and electronically submit most of the forms needed to
participate in the respective programs and services. Trips to Service Center offices will be
eliminated for those customers who elect to use the electronic services. For the remainder of the
forms for which electronic submission is not appropriate, the Service Center Agencies intend to
minimize trips to their offices to complete and sign documents by using mail and facsimile services
to the extent it is practical. The Service Center Agencies are still submitting requests for changes
to the impacted information collections. When OMB approves these requests, the burden hour
inventory for each Service Center Agency will undoubtedly be reduced as travel time to these
field offices is eliminated. More importantly, USDA will have made a significant step toward
transforming itsAbusiness processes to be more customer-focused by offering options for citizens

to do business when and where they choose.

During the remainder of FY 2002 and in subsequent fiscal years, the Service Center
Agencies plan to enhance the services affered to customers by incrementally replacing the forms-
based mterface with on-line software applications that incorporate greater functionality, such as,
instant error detection, reuse of customer information that was provided through previous
transactions, and integration of agency back end systems. One of the first examples of this level
of functionality is the Farm Service Agency’s Electronic Loan Deficiency Payment Program
(eLDP). This service provides a full, on-line transaction capability where producers of selected
crops will be pre-approved for loan deficiency payments (LDPs) on a specified quantity and will
be able to request LDPs on-line through a simple, abbreviated process up to the pre-approved

quantity.

Page 4
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ADDITIONAL PAPERWORK REDUCTION ACCOMPLISHMENTS

The Food Stamp Program, administered by the Food and Nutrition Service (FNS),
requires 20 million hours of paperwork effort annually on the part of states and others who
administer or participate in the program. The Food and Nutrition Service’s (FNS) transition to
electronic benefits transfer (EBT) technology is targeted for complete implementation in all states
by the conclusion of FY 2002. During FY 2001, an additional 250,000 hours of paperwork
burden was eliminated as a result of this initiative. Additional reductions will be realized

throughout FY 2002 as the EBT implementation project progresses.

InFY 2002, FNS plans to review the information collection requirements associated with
the Special Nutrition Programs — including the school meals programs, the food distribution
programs, and the Special Supplemental Nutrition Program for Women, M@ts, and Children
(WIC). FNS plans to examine all of the data elements that it currently collects from the State
and tribal agencies that operate the Special Nutrition Programs, and the local organizations that
detiver benefits. The objectives of this review are to ensure that the type of data, the sources
targeted for collection and the frequency are appropriate. In addition to examining the data
collected, the review will closely scrutinize the collection instruments and processes used to
assemble and finalize program data, and identify and implement changes that will minimize the
possibility for errors at entry, facilitate timely reporting to Congress and the public, and support

an effective transition to data collection in an eGovernment environment.

Page 5
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¢eGOVERNMENT PROGRAM

USDA’s eGovernment Program is implementing a department-wide electronic
government strategy, which calls for greater integration and collaboration across USDA and
across government in developing and delivering services to citizens and businesses. USDA
mission areas and agencies have been actively engaged in an intense enterprise-wide eGovernment
planning initiative. Investments in information technology (IT) across the Department will be
leveraged to reduce redundancy and provide information and services on a customer-centric
rather than organizational basis. Our investment strategy for achieving electronic government will

be integrated with our enterprise, telecommunications, and security architectures.

Integrated into USDA’s eGovernment Program are activities aimed at complying with the
Government Paperwork Elimination Act (GPEA). In October 2001, USDA submitted its annual
GPEA report to OMB showing its intent to comply with the October 2003 implementation
deadline. This report and the associated web-based submissions outlined USDA’s schedule for
offering, when practicable, an option for the maintenance, submission or disclosure of information
by electronic means for transactions covered by the Paperwork Reduction Act (PRA). As
program areas make progress toward implementing electronic capabilities for doing business, the

ultimate burden on customers will be reduced.
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COORDINATION WITH EXTERNAL ORGANIZATIONS

The average citizen interacts with many aspects of the Federal government in pursuing
activities related to their personal and professional lives. On occasion, the customer experiences
what appears to be duplicative data collections from two or more separate agencies. Sucha
situation was identified between the Bureau of Reclamation (BOR) in the Department of Interior

and the Farm Service Agency (FSA) within USDA.

BOR, in order to administer the Reclamation Reform Act of 1982, requires irrigation
districts to collect data from landholders to determine if the landholder is eligible to receive BOR
irrigation water, on what acres such water may be delivered, and the rate that must be paid for the
deliveries. FSA collects information on farm ownership and acreage in delivering a variety of

commodity loar, disaster, and land conservation programs.

It has been observed that information collected by these two agencies appears duplicative.
Representatives from FSA and the Office of the Chief Information Officer have engaged in
several conversations with individuals from BOR and OMB to investigate whether specific
information collections conducted by the two organizations are duplicative in nature. The
conclusion of all parties is that while the customers of each agency may overlap, the information

collected by each is not duplicative.

USDA is committed to working collaboratively, internally and across the Federal
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government, to reduce redundant data collections, promote greater sharing of information
collected, and leverage information technology to improve the efficiency and effectiveness of
program delivery. The Department will continue, as it has for many years, sharing acreage data
with the Department of Interior for use in verifying information collected through BOR programs.

Furthermore, USDA and BOR will continue conversations aimed at exploring programmatic

Fas-ofie-! pping and/or-enabiingtechnoiogies; sueh-as geospatialinformation ===~

i

tools, that will result in a more citizen-centered of service delivery model.

COMPLIANCE WITH THE PAPERWORK REDUCTION ACT

In the Information Collection Budget of the United States Government: Fiscal

Year 2001, OMB reported a total of 33 violations of the Paperwork Reduction Act for USDA.

Twenty-six of these violations were due to lapses in OMB approval. The remaining 7 were

collections initiated without OMB approval or modified without OMB approval.

To date, 26 of the violations have been resolved. Of the 26 violations, 12 were
lapsed approvals that have been reinstated, 4 were unapproved collections that have since been
approved, and 10 information collection activities have been discontinued or retired. An
additional 2 violations are pending reinstatement with approval requests currently under review by
OMB. Five of the 33 violations remain unresolved. USDA’s OCIO continues to work with its

agencies to resolve the remaining violations and prevent future violations.

Page 8
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CONCLUSION
USDA has m;de progress in reducing paperwork. The Department will continue to work
toward full compliance under the Paperwork Reduction Act and toward achieving the goals set by
the Paperwork Reduction Act and OMB. Additionally, USDA is committed to partnering with
organizations across the Federal government to support a more citizen-centered way of doing
business. With your assistance we will continue to move forward in delivering better customer

service with minimal paperwork burden.

Page
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Mr. OsE. Mr. Cameron, you are recognized for 5 minutes.

Mr. CAMERON. I would like to thank you for the opportunity to
testify before the committee today. We appreciate your leadership
and the interest on the part of the committee in general, but also
your special interest on behalf of your constituents and paperwork
issues as they relate to the Interior Department.

At this time, the Department is virtually in full compliance with
the Paperwork Reduction Act. I say “virtually” because if the hear-
ing were being held tomorrow, hopefully, I would be able to say 100
percent. We got our last package over to OMB yesterday afternoon.
Not surprisingly, it is a Bureau of Reclamation form. Thanks to
your leadership, there are a lot fewer violations now than there
were a year or two ago.

Having said that, we agree with what you, Mr. Duncan, and oth-
ers said earlier; 100 percent compliance all the time is our goal.
Happily, the Interior Department ranks relatively low among exec-
utive branch agencies in the level of paperwork burden. According
to the 2001 Information Collection Budget, Interior ranks 22nd out
of 27 agencies. We essentially are responsible for one-tenth of 1
percent of the paperwork burden on American society. Our goal,
Mr. Otter, is to get that to zero. I am not sure we will be able to
get there, but we definitely are looking for ways all the time to get
that number down.

I am happy to say, generally speaking, the level of burden im-
posed on the public by the Department has been declining until
very recently. It rose in 2000 and 2001. The increase in hours in
2000 was primarily due to the implementation of new regulations
to bring the Department into compliance with lapsed collections re-
lated to Indian affairs. As I am sure you know, for a number of
years, decades actually, the Interior Department has had problems
in terms of trust management with Indian tribes. In fact, Secretary
Babbitt was held in contempt of court, I think along with Secretary
Rubin, a number of years ago in this context. The U.S. District
Court has been watching us very closely and giving us liberal
amounts of advice on what we need to do to improve the informa-
tion so that we can better fulfill our trust responsibilities and our
fiduciary responsibilities to our tribes.

Doing a better job has essentially meant collecting more informa-
tion, probably information we should have been collecting in the
1950’s but weren’t for reasons that are lost in the dimness of time,
I am afraid. Roughly a third of the existing paperwork burden at
Interior is Indian affairs related.

We are taking a number of steps across the board outside the In-
dian area, and including the Indian area, to improve our perform-
ance. We are attempting to do one stop shopping for permitting
with the Department of Agriculture’s Forest Service. Our BLM and
the Forest Service have a program called Service First where we
are co-locating offices, trying to use the same form for grazing
permitees, for instance, so you don’t have to travel 50 miles to go
from the Forest Service Office to a BLM office and you can use the
same form. We are expanding that across the West.

We are participating in administration-wide e-government
projects, the Quick Silver projects that are being led by OMB
through their Associate Director, Mark Forman, its new IT Associ-
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ate Director. A number of these 25 or so projects should result in
a significant paperwork burden reductions for all your constituents
across the board.

My testimony goes on at some length about a number of these.
A couple of highlights would be one-stop business compliance,
where people could get information on laws and regulations easily.
We have computer wizards on-line, computer expert systems that
would ask them questions, provide answers. Another area would be
on-line rulemaking management so the regulated community or
people interested in commenting on regulations have easier access
to what is going on out there in the regulatory arena rather than
having to pay for a subscription to the Federal Register or wade
through a GPO Web site.

In terms of the Agriculture Department outside the Forest Serv-
ice context, since 1983 we have periodically consulted with USDA
to determine if the information it collects could be used in admin-
istering the acreage limitations provisions of the Reclamation Re-
form Act of 1982. These discussions are ongoing, virtually continu-
ous. We have had numerous interactions over the last 12 months.
In fact, I have accompanying me today an individual from the Bu-
reau of Reclamation, Jim Handlon, who may be able to provide
some more detail when we get into the questions and answers.

While both USDA and Reclamation collect detailed data from
farmers, data collected by Ag and Reclamation are such that the
information Reclamation needs isn’t sufficient for Agriculture and
information Agriculture collects is not sufficient for Interior. While
we may be talking to many of the same people, we tend to be ask-
ing them different questions.

Mr. Ose. Mr. Cameron, Mr. Shipman was advised that he was
already a minute over. You are a minute over. Do you want to sum-
marize?

Mr. CAMERON. Yes, sir. Reclamation has 220,000 customers. Na-
tionwide, 19,000, less than 10 percent, have to file forms, and one-
third of them can file a one-page form.

Mr. OSE. Thank you for that summary.

[The prepared statement of Mr. Cameron follows:]
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COMMITTEE ON GOVERNMENT REFORM
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April 11,2002

Mr. Chairman and Members of the Subcommittee, I thank you for inviting me here today
to talk about actions underway at the Department of the Interior (Department) to reduce the
paperwork burden on the American public and to improve the quality of information that is
collected on behalf of the public. With your permission, I will submit my testimony for the
record.

In its efforts to protect and provide access to the Nation's natural and cultural heritage, the
Department collects information in performing its broad mission. For example:

o The Department manages over 21 percent of the Nation’s lands. Some of the
activities on those lands involve permits — from camping to logging, from hiking
in the backcountry to putting in a major road;

o The Department regulates resource extraction operations. To protect the
environment and human safety, a range of information is required from operators.
The Department also collects revenue from all resources extracted from federal
lands and performs research to better inform the public on natural resource issues
— both of which involve collecting information;

eFinally, the Department fulfills its trust responsibility to Indian tribes through a
variety of assistance programs and through the Self-Determination and
Self-Governance programs, all of which involve an exchange of information.

In addition, the Department collects information that helps it improve its service to the
public. For example, Departmental bureaus conduct surveys of visitors to the National Parks and
other facilities. These surveys, which are voluntary on the part of visitors, provide valuable data
about visitor needs and satisfaction levels. This information allows the Department to target
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management efforts to areas and programs that are important to the public.

These information collection activities are administered by eight Departmental bureaus:
the Bureau of Land Management (BLM), the Minerals Management Service (MMS), the Office
of Surface Mining Reclamation and Enforcement (OSM), the U.S. Geological Survey (USGS),
the Bureau of Reclamation (BOR), the U.S. Fish and Wildlife Service (FWS), the National Park
Service (NPS), and the Bureau of Indian Affairs (BIA).

Internal Management of Information Collection

Before a Departmental bureau collects information from the public, it must obtain
approval from the Office of Management and Budget (OMB). OMB regulations at 5 CFR
§1320.9 require that each agency certify that the information collection submitted to OMB for
approval meets the following requirements:

+it is necessary for the proper performance of agency functions, avoids
unnecessary duplication, reduces burden on small entities, and uses plain,
coherent, and unambiguous terminology;

»its implementation will be consistent and compatible with current reporting and
record keeping practices and it indicates the retention period for record keeping
requirements;

+it informs respondents of the information called for under 5 CFR 1320.8(b)(3),
including:

owhy the information is being collected;

oto what use the information will be put;

othe burden estimate;

othe nature of the response (is it voluntary, required for a benefit,
or mandatory);

othe nature and extent of confidentiality; and

othe need to display a valid OMB control number;

«it was developed by an office that has planned and allocated resources for the
efficient and effective management of the information to be collected;

+it uses effective and efficient statistical survey methodology; and
+it makes appropriate use of information technology.
Each of the eight Departmental bureaus has a designated information collection clearance

officer responsible for ensuring that the bureau’s rulemakings and administrative actions comply
with the Paperwork Reduction Act of 1995 (PRA). This includes the preparation of, and the
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completeness and correctness of, requests to OMB for approval of information collections.
However, such “PRA submissions” must be signed off by the Department’s Senior Official, the
Chief Information Officer, or his designee before they may be sent to OMB. This provides for
quality control review at the Department level.

The Assistant Director for Economics, Office of Policy Analysis (PPA), has been
delegated most of the information collection oversight responsibilities of the Department’s
Senior Official. A senior PPA staffer reviews all proposed Departmental information collections
before their submission to OMB for approval. PPA provides guidance and training to the
bureaus on the information collection clearance process. PPA also coordinates preparation of the
annual reports to OMB on the Department’s information collection activities. PPA has been
working with the bureaus to assure they are in full compliance with the PRA.

In addition, the Department’s Office of Regulatory Affairs (ORA) tracks and reviews all
regulatory activities undertaken by Departmental offices or bureaus. One of ORA’s tasks is to
review each proposed rule to ensure its compliance with the PRA.

Compliance with the PRA
At this time, the Department is in virtually full compliance with the PRA. To the best of

our knowledge, we have only one collection out of compliance. Perfect compliance is our goal
which we pursue diligently; however, as in any administrative structure with changing staff and
programs, perfection is rarely achieved. The Department’s movement toward full compliance, as
documented in the Information Collection Budgets submitted to the Congress annually by OMB,
has been notable. All Department collections identified as “in violation” in the FY 2001
Information Collection Budget have since been submitted to OMB and approved.

Level of Burden
The level of burden imposed on the public by the Department is very small as a portion of
the hours imposed by the executive branch, as shown in the following data from table 1.2 in the
FY 2001 Information Collection Budget:
FY 2000 Total Hours (millions of hours)

Departments and Agencies:

Treasury 6,156.8
Labor 181.6
Health and Human Services 173.7
EPA 128.8
Transportation 117.7
Defense 93.6
Agriculture 75.2
FTC 73.8

Page 3



112

SEC 71.8
Education 42.0
Justice 36.8
State 292
FCC 29.0
FAR 233
SSA 22.3
Housing and Urban Development  12.5
NRC 9.5
FDIC 8.3
Commerce 8.0
NASA 7.2
Veterans Affairs 6.0
Interior 5.6
FEMA : 5.1
NSF 4.8
FERC 3.7
Energy 2.9
. SBA 2.2

- The level of burden imposed on the public by the Department was declining annually
until FY 1999, then it rose in FY 2000 and FY 2001. )

Burden Hours

FY 1997 5,190,000
FY 1998 4,570,000
FY 1999 4,360,000
FY 2000 5,640,000
FY 2001 7,560,000
estim. FY 2002 7,660,000

The increase in hours in FY 2000 was primarily due to implementation of new
regulations to bring into compliance lapsed collections related to Indian affairs. The large
increase in burden hours recorded in FY 2001 was largely the result of major revisions to the
regulations governing handling of individual Indian money (IIM) accounts, to implement the
provisions of the American Indian Trust Fund Management Reform Act of 1994. In one new
collection alone (OMB Control #1076-0154), about 1.6 million hours of burden were added to
provide additional fiduciary protection to Indian allottees and tribes. In total, about 36 percent of
our burden hours are in the Indian Affairs area.

Burden Reduction Initiatives
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Further reduction of the Department’s information collection burden has proven
challenging in the face of its major environmental protection and fiduciary responsibilities and
the fact that Congress regularly expands our geographic and legal responsibilities. The
Department’s burden reduction efforts have moved largely towards computerization of document
submissions as mandated by the Government Paperwork Elimination Act (GPEA).

The Department has identified a number of areas in which current business processes can
be reorganized or redesigned, often taking advantage of web-enabled information technology, to
reduce the amount of paperwork required of businesses or citizens to do business with the
Department. The following initiatives are examples of our effort to reduce the difficulty and
expense of conducting business within the Department:

»The Department completed assessment of 259 OMB-approved information
collections and identified those that are eligible for conversion to electronic
processing by October 21, 2003. We are now determining how many of
remaining 167 candidates are eligible for conversion to electronic processing;

*In order to implement the Administration’s guidance on using the Central
Contractor Registration (CAR), the Department will issue and implement new
policies. These policies will ensure that all contracting personnel will, by October
1, 2002, (a) use the CAR as the single validated source of data on vendors doing
business with the Department; (b) encourage local and small business partners to
register with the CAR; and (c) no longer accept the paper-based registration forms
(SF-129s) as a source of vendor information; '

*The Department will create a new Permit.gov web portal. This would be an
interagency portal that would provide user-friendly public access to federal land
permitting information. As part of this initiative the agencies will also reengineer
their business processes. Initial multi-bureau planning meetings were held in
Nov/Dec 2001. A Departmental team is working with the Small Business
Administration to incorporate this project into the Business Compliance One-Stop
(Quicksilver) initiative;

*The Department’s National Business Center (NBC) is creating an e-commerce
web portal that is designed as a single point of entry to financial and commercial
services offered by the Department and NBC. NBC has developed a prototype for
a secure Departmental Portal; the site has been tested using six applications:
Advanced Procurement Plan, EC21 Invoicing, IDEAS-EC, Travel Manager, Trip
Manager, and Vendor Search. The Department is now making the site deployable
for Department users, handling issues that came up during the prototype phase.
Additional phases include town meetings to get review comments before releasing
it to a wider audience;
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*The MMS will design and implement a distributed enterprise architecture to
deliver web-based, paperless transactions, and provide data standards to better
manage data, reduce future costs, and deliver products to stakeholders. MMS is
exploring developmental options for this initiative with their industry partners. A
draft implementation plan is under review. Pre-start-up activities commenced
November 1, 2001;

*The OSM will develop a web based version of the Abandoned Mine Land
Inventory System (AMLIS), which will allow States, Indian tribes, and OSM to
electronically update and maintain data regarding abandoned mine lands
reclamation programs and progress. The AMLIS web-based system is now in beta
testing with selected States and OSM offices. Once the testing is completed and
any necessary modifications made, the system will be implemented later this year.
The web-based version will be easter to access electronically and more readily
available to the public; and

*The NPS is developing a web-based electronic reporting system to collect data
related to partnership and donation information. NPS is identifying effective ways
to request, compile, and display this data, coordinating, when possible, with
existing mechanisms for collecting information.

Service First Initiative

Departmental bureaus are seeking to further reduce paperwork through sharing, or in
some cases combining, required paperwork. The Service First initiative promotes partnerships
for seamless resource management between the BLM and the U.S. Department of Agriculture’s
Forest Service, in part by co-locating offices and providing for "One-Stop shopping.” We are
encouraged by some success with joint permitting — i.e., each agency uses the same permit. This
makes the agency distinction transparent to the public. For example, the Oregon Coast Passport
Program along the northern Oregon coast, provides for One Recreation Pass that is honored by
participating agencies at various levels of government, including the BLM, NPS, the Forest
Service, and Oregon State and county parks. Users pay a single fee for a single permit that is
usable at 16 participating sites.

Recreation users can now obtain recreation use permits via the Internet for boating on and
camping along rivers that pass through the jurisdiction of several agencies. With this one on-line
permit, recreation users can have access to greater lengths of the river without needing separate
permits obtained from each resource management agency. For example, recreation users on the
Lower Deschutes River can obtain a joint permit honored by the BLM, the Forest Service, and
the State of Oregon. The permit is obtainable via the Internet 24 hours a day, seven days a week,
and is printed on the customer’s own printer for convenience.
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Quicksilver Projects

The Administration-wide E-Government Task Force, referred to as project Quicksilver,
was chartered to identify the strategic actions needed to overcome key barriers to e-government
and to identify approximately 20 high pay-off multi-agency e-government initiatives that could
be implemented within 18 to 24 months. The goals of each of the Quicksilver projects are to use
information technology strategically to simplify business processes, and to unify information
flows across the government. Quicksilver projects will reduce the expense and difficulty of
doing business with the government, including the amount of paperwork required on the part of
businesses and citizens. Key Quicksilver projects that may reduce paperwork include:

*One Stop Business Compliance: This initiative will provide information on
laws and regulations to help users understand information and offer wizards and
tutorials to help users to determine if rules apply to them and how to proceed.
Permits are completed, submitted, and approved online. The goals of this

. program are to (1) enable a single point of access to all laws and regulations
affecting business in an easy to understand format; (2) provide online tools and
digital guides offering businesses compliance information and solutions; and to
(3) facilitate online transactions for submitting the required applications for
permits and licenses;

*E-Grants: This initiative will create an electronic grants portal for grant
recipients and the grant-making agencies that will streamline, simplify and
provide an electronic option for grants management across the government. This
effort will include the 26 federal grant-making agencies’ work to implement the
Federal Financial Assistance Management Improvement Act of 1999, P.L. 106-
107. A single grant portal will simplify the application process and increase
awareness resulting in a reduction of time spent preparing and searching for
grants;

*Recreation One-Stop: This initiative will build upon “Recreation.gov” and will
provide a one-stop, searchable database of recreation areas nationwide, featuring
on-line mapping and integrated transactions, including online campground
reservations and the purchase of recreational passes, maps, and products. The
value of the site will rise through better information and the ability to conduct
transactions over the web. The Department is the managing partner for this
project;

«Eligibility Assistance Online: This initiative envisions that, through a common
Internet portal, citizens (with a focus on high need demographic groups) will have
access to information on eligibility for all government programs and services
through a prescreening device. The site will also provide direct, integrated access
to agency-specific sites and transactions;
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*Online Access for Loans: This initiative allows citizens and businesses to both
find the loan programs that meet their needs and apply for the loan itself. Citizens
will have direct and faster access to apply for a loan, create or modify an online
repayment schedule, or examine their loan account transaction history. Citizens
will have faster, easier access to loan information and transactions;

«EZ Tax Filing: This initiative would make it easier for businesses and the
public to file taxes in a web-enabled environment. Citizens will no longer have to
pay for basic automated tax preparation. Refund checks are delivered sooner,
online security is increased, and customer service is increased;

*Online Rulemaking Management: This initiative would provide access to the
rulemaking process for citizens anytime and anywhere. An existing “e-docket”
system would be expanded and enhanced to serve as a government-wide system
for agency dockets. Other agency systems would use the system by creating
“storefronts,” consistent with statutory requirements for each agency under the
Administrative Procedures Act. A single portal for businesses and citizens to
access the rule-making process would create a more collaborative and transparent
atmosphere in which to make policy and public safety decisions. It will also
improve the quality of policy decision making by increasing citizen and business
participation in the rulemaking process. Public participation is estimated to
increase by 600%; and

*Simplified and Unified Tax and Wage Reporting: This initiative’s goals
include decreasing the number of tax-related forms that an employer must file,
providing timely and accurate tax information to employers, increasing the
availability of electronic tax filing, and modeling simplified federal and state tax
employment laws. This initiative would reduce the burden of compliance with tax
laws for businesses. Upon implementation, this initiative offers cost savings of up
to $182 per year per small business; small businesses could thus save up to $6.4
billion in the aggregate over six years. Benefits to large and mid-sized companies
will be greater as they tend to spend considerably more time and effort on tax
preparation.

Although movement toward e-Government will reduce the Department’s information
collection burdens, measured burden totals may continue to rise primarily due to aggressive
bureau efforts to identify and bring into compliance with the PRA previously ongoing, but
unacknowledged, information collections.

Work with the Agriculture Department
Since 1983, the Bureau of Reclamation (BOR) has periodically consulted with the

Department of Agriculture (USDA) to determine if the information USDA collects could be used
in administering the acreage limitation provisions of the Reclamation Reform Act of 1982
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(RRA). Over the last 12 months an examination has again been carried out by BOR and USDA
staff. This has included a detailed review of BOR information requirements and the types of
information USDA collects. As with earlier efforts, staff from both BOR and USDA have
concluded that the two programs are so different that USDA data are not sufficient to substitute
for the information BOR collects concerning acreage limitation. While both USDA and BOR
collect detailed data, the data collected by BOR are not sufficient for USDA’s purposes, and
USDA does not collect data with the type of detail required by BOR in order to administer and
enforce the acreage limitation provisions. Examples include:

*BOR focuses on landowners and lessees, and USDA gathers information from
“farm operators” which includes landowners, lessees, farm managers, and other
farm operators. The acreage limitation provisions are not applicable to many of
the “farm operators”™ from whom USDA collects information and there is no way
to make a distinction in the USDA data;

*BOR must collect information on irrigable and irrigation lands by water district.
While USDA gathers data on all land that a farmer has registered in its programs,
it does not collect information by water district, nor does it require farmers to
indicate their water districts;

*BOR requires detailed legal descriptions in order to determine if land is eligible
to receive BOR irrigation water and the price to be charged for such deliveries.
USDA has no need for detailed legal descriptions, and does not generally collect
this information;

«BOR must gather information with a specific type of detail to determine whether
certain groups of landbolders have met program criteria to receive special
applications of the acreage limitation provisions. USDA has no need for this
information and does not collect it.

In addition, proposals to allow farmers to submit RRA forms at USDA offices do not
appear feasible for the simple fact that not even BOR currently collects those forms. Rather,
those forms are collected by districts that have contracted with BOR for a supply of BOR
irrigation water, because it is those districts that actually control the delivery of irrigation water
to landholders and need that information. To change this arrangement would require a
fundamental change in the relationship BOR has with its districts, yet would not actually reduce
the paperwork burden on landholders because the RRA forms would still have to be completed.
In fact, if a landholder is not participating in USDA programs, it may increase the burden on that
landholder by having to visit yet another office.

Nevertheless, it is the differences in the programs that resulted in BOR’s effort to gain
access to certain USDA data. BOR believes that such data may be used to verify information
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landholders provide on RRA forms under certain circumstances. In March 1993, BOR and
USDA entered into a Memorandum of Understanding to facilitate such access.

As BOR gained experience in administering and enforcing the acreage limitation
provisions, it was determined that the RRA forms submittal threshold could be increased for
landholders who are individuals or small entities and are subject to the discretionary provisions.
As of January 1, 1997, the RRA forms submittal threshold for these Tandholders (known as
qualified recipients) was increased to 80 acres, or 240 acres, depending on their district’s RRA
forms submittal category. By establishing RRA forms submittal thresholds, less than 10 percent
of all landholders must submit RRA forms.

BOR has also taken actions to reduce the paperwork burden on those few landholders
who do have to submit RRA forms. Included in these actions are:

+Creating forms tailored for different types of landholders, rather than having only
one lengthy form that all landholders must use. For example, since certain
information must be submitted by religious or charitable organizations, a special
form has been created for those organizations to complete. That way other types
of entities do not have to consider the information requirements that are not
applicable to them (See attachment 1 for a complete listing of RRA forms);

«In general, landholders who do not have any change to the acres they directly or
indirectly own or directly or indirectly lease may complete a one page
“Verification of Landholdings” (Form 7-21VERIFY) for their annual submittal.
In addition, if the only change to a farming arrangement is a change in a farm
operator or the extension or renewal of an annual lease, the verification form can
be still used. We have estimated it takes 12 minutes to complete this form, but for
most who are eligible to use it, it should take even less time since they only have
to note the previously submitted forms they are verifying, print their name, and
sign it; .

*For those individual fandholders who are required to submit RRA forms annually
but have relatively simple holdings (e.g., all of the land is in one district, their
landholdings do not exceed the applicable acreage limitation entitlements, none of-
the land is held through entities, etc.), they may submit “EZ” forms. Itis
estimated that these forms take only 75 percent of the time to complete as the
“long” forms (45 minutes versus 1 hour);

*BOR has instituted a substitute forms approval process. To date, eight districts,
companies, and law firms have developed approved substitute RRA forms or
approved computer generated printouts to be attached to RRA forms. In general,
the substitute forms are computer generated. One of these companies has
developed and is marketing software that completes certain RRA forms; and
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*The RRA forms are color coded to ease landholder and district use.

BOR has also taken steps to minimize the forms requirements for farm operators. As of
January 1, 2001, farm operators were provided an RRA forms submittal exemption on 960 acres
or less, when land is entirely held by trusts and legal entities. Land held by individuals is not
considered in determining if a farm operator must submit a form. In addition, action has been
taken to exempt and group certain farm related services, so the information collection will be
focused on only those farm operating arrangements that BOR needs to audit.

BOR is also a member of the “Bridging-the-Headgate” Partnership, a six-party alliance
made up of BOR and its traditional State and local partners, the Western States Water Council
(WSWC) and the National Water Resources Association (NWRA) representing the water supply
side of the western agricuitural “headgate” — and the USDA’s Natural Resources Conservation
Service (NRCS) and its long-time non-federal partners, the National Association of State
Conservation Agencies (NASCA) and the National Association of Conservation Districts
(NACD) — three organizations that have traditionally worked very closely together to support
conservation and resource stewardship among private landowners, farmers, and water users on-
farm. The overall intent of the partnership is to encourage innovative networking, at the local
and national levels between irrigation districts and conservation districts, to promote and
facilitate collaborative problem solving on western water issues. The Department is considering
tasking the “Bridging-the-Headgate” staff (BOR and NRCS) to seek opportunities {outside of the
RRA) to reduce the amount of paperwork the federal government requires. An example of where
they can start looking is the information that NRCS and BOR collect on the crop census.

Conclusion

The Department is working on a variety of fronts — on our own, in cooperation with
individual agency partners, and governmentwide — to try to produce better value for our
citizens, at least in part by reducing paperwork burdens unneeded for sound management. Mr,
Chairman, this concludes my statement and I would be pleased to respond to any questions you
may have.
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Attachment 1
List of Reclamation Reform Act of 1982 (RRA) Forms
Following is a list of the landholder forms and a brief discussion of the purpose of each form:

Form 7-2180EZ. “EZ Certification of Individual’s Landholdings.” This form allows certain
individuals with uncomplicated landholdings to complete a simplified form. To be eligible to
complete Form 7-2180EZ, the landholder’s entire landholding must be located in only one
district, the acreage must not exceed 960 acres, the entire landholding must be held directly
(i.e., no legal entities may be involved), the landholder is not claimed as a dependent within the
meaning of the Internal Revenue Code, either the landholder or the landholder’s spouse, if
married, is a U. S. citizen or-a resident alien, and the landholder must be subject to the
discretionary provisions.

Form 7-2180. “Certification of Individual’s Landholdings.” This form is to be used by
individuals and single families who are subject to the discretionary provisions to certify their
landholdings. This form is also to be used by part owners and beneficiaries of entities and trusts
to indicate their interest in the holdings of those entities or trusts.

Form 7-2181. “Certification of Entity’s Landholdings.” This form is to be used by all types of
multiple ownerships that are subject to the discretionary provisions, including, but not limited to,
tenancies-in-common, partnerships, and corporations, to certify their landholdings. However, it
is not to be used by trusts.

Form 7-2184. “Certification of Religious or Charitable Organization’s Landholdings.” This
form is to be used by religious or charitable organizations to certify their landholdings in districts
that are subject to the discretionary provisions. A separate form is needed for these organizations
because the acreage limitation provisions of Federal reclamation Jaw applicable to land held by
religious and charitable organizations differ from those covering other types of landholders.

Form 7-2190EZ. “EZ Report of Individual’s Landholdings.” This form allows certain
individuals with uncomplicated landholdings to complete a simplified form. To be eligible to
complete Form 7-2190EZ, the landholder’s entire landholding must be located in only one
district, the acreage must not exceed 160 acres (320 acres for a married couple), the entire
landholding must be held directly (i.e., no legal entities may be involved), the landholder is not
claimed as a dependent within the meaning of the Internal Revenue Code, and the landholder
must be subject to the prior law provisions.

Form 7-2190. “Report of Individual’s Landholdings.” This form is to be used by individuals
and single families who are subject to prior law provisions to report their landholdings. This
form is also to be used by part owners and beneficiaries of entities and trusts to indicate their
interest in the holdings of those entities or trusts.
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Form 7-2191. “Report of Entity’s Landholdings.” This form isto be used by all types of
multiple ownerships that are subject to the prior law provisions, including, but not limited to,
tenancies-in-common, partnerships, and corporations, to report their landholdings. However, it is
not to be used by trusts.

Form 7-2194. “Report of Religious or Charitable Organization’s Landholdings.” This form is
to be used by religious or charitable organizations to report their landholdings in districts that are
subject to the prior law provisions. A separate form is needed for these organizations because the
acreage limitation provisions of Federal reclamation law applicable to land held by religious and
charitable organizations differ from those covering other types of landholders.

Form 7-21PE. “Declaration of Public Entity’s Landholdings.” This form is to be used by public
entities to declare their holdings in districts subject to discretionary provisions or prior law
provisions. A separate form is needed because the acreage limitation provisions of Federal
reclamation law applicable to land held by public entities differ from those applicable to other
types of landholders.

Form 7-21TRUST. “Declaration of Trust’s or Estate’s Landholdings.” This form is to be
completed by all trusts. In general, trusts are exempted from application of the acreage limitation
provisions of Federal reclamation law; however, land held in trust must be attributed to a
landholder(s) and the amount of land eligible to receive water when held by a trust can be limited
by the entitlements of the parties to whom the land held in trust is attributed. Therefore, a
separate form is needed for trusts because it is necessary to gather information regarding the
trust, the land held in trust, and the parties to whom the land is attributed.

Form 7-21VERIFY. “Verification of Landholdings.” This form is to be completed annually by
landholders who are required to submit RRA forms but have no change in their landholdings
from the previous year. Annual verification is necessary to satisfy the RRA requirement for
annually providing information on landholdings to ensure that Reclamation and district(s)
information on individual landholdings remains accurate and up to date. Landholders may also
use this form to report renewals or extensions of leases with terms of 1 year or less, provided no
other aspects of the leases have changed, or to report a change in a farm operator.

Form 7-21FARMOP, “Declaration of Farm Operator Information.” This form is to be
completed by farm operators who provide services to more than 960 nonexempt acres westwide,
that are held by a single trust or legal entity or any combination of trusts and legal entities. In
addition, this form is to be completed by part owners of legal entities that are farm operators if
that farm operator is providing services to land the part owner formerly owned as “excess”™ and
sold at a price approved by Reclamation.

Form 7-21X8. “Designation of Excess Land,” This form allows discretionary or prior law
provision landowners whose total ownerships exceed their ownership entitlements to designate
land which is to be considered excess.
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Form 7-21XSINAQ. “Information Sheet for Involuntarily Acquired Eligible Land Designated
As Excess Land.” This form may be completed by landholders who involuntarily acquire
eligible land then designate that land as excess. Landholders are instructed that they may use a
separate sheet of paper instead of this form.

Form 7-21FC. “Selection of Full-Cost Land.” This form allows discretionary or prior law
provision landholders whose total landholdings exceed their nonfull-cost entitlements to select
land which is subject to full-cost pricing.

Form 7-21CONT-1. “Continuation Sheet for Indirectly Held Landholdings.” This continuation
sheet may be used by those who require additional space for listing land the landholder indirectly
holds through other entities. This continuation sheet may be used with Forms 7-2180, 7-2181,
7-2184, 7-2190, 7-2191, 7-2194, and 7-21TRUST. Landholders are instructed that they may use
their own similar continuation sheet instead of this form.

Form 7-21CONT-L. “Continuation Sheet for Directly Leased Landholdings.” This
continuation sheet may be used by those who require additional space for listing land the
landholder directly leases from another party. This continuation sheet may be used for

Forms 7-2180EZ, 7-2180, 7-2181, 7-2184, 7-2190EZ, 7-2190, 7-2191, 7-2194, 7-21PE, and
7-21TRUST. Landholders are instructed that they may use their own similar continuation sheet
instead of this form.

Form 7-21CONT-0. “Continuation Sheet for Directly Owned Landholdings.” This
continuation sheet may be used by those who require additional space for listing land the
landholder directly owns. This continuation sheet may be used with Forms 7-2180EZ, 7-2180,
7-2181, 7-2184, 7-2190EZ, 7-2190, 7-2191, 7-2194, 7-21PE, and 7-21TRUST. Landholders are
instructed that they may use their own similar continuation sheet instead of this form.

Form 7-21INFO. “General Information About the RRA Forms.” This document provides
general information including definitions of terms used in the RRA forms. There is no actual
form related to this form number.

Following is a list of district summary forms, their corresponding tabulation sheets, and a brief
discussion of the purpose of each form:

Form 7-21SUMM-C. Used by districts to summarize landholdings and landholders subject to
discretionary provisions. Districts that are subject to discretionary provisions also summarize the
landholdings of all trusts and all public entities in their districts. The summarization is derived
from tabulation sheets which are explained below.

Form 7-21SUMM-R. Used by districts to summarize landholdings and landholders that are
subject to prior law. Districts that are subject to prior law also summarize the landholdings of all
trusts and all public entities in their districts. The summarization is derived from tabulation
sheets which are explained below.
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Reclamation requires that districts use and submit the following tabulation sheets, except where
noted, to facilitate completion of the summary forms and to aid in fulfilling specific requests for
information. This has eliminated numerous requests to districts for detailed information.

Tabulation A. Tabulates information from certification or reporting forms submitted by
individuals and entities.

Tabulation B. Tabulates information from forms submitted by trusts and estates.
Tabulation C. Tabulates information from forms submitted by public entities.

Tabulation D. Tabulates information from certification and reporting forms submitted by
religious or charitable organizations.

Tabulation E. Tabulates errors or infractions detected in the review and compilation of
landholder forms (e.g., forms nonsubmittal by landholders whose westwide landholdings exceed
the forms submittal threshold, erroneous or incomplete landholder information where failure to
complete RRA forms properly will jeopardize the landholders’ eligibility to receive Reclamation
irrigation water, etc.).

Tabulation F. This is an optional form, provided only for district convenience, to detail and
tabulate information concerning part owners who indirectly hold fand. While indirect
landholding information is not addressed on any other tabulation sheet and is consequently not
transferred to Form 7-21SUMM-C or Form 7-21SUMM-R, summarized part owner information
can be used by both districts and Reclamation.

Tabulation G. Tabulates information from forms submitted by farm operators who provide
services to more than 960 acres westwide held in trusts or by legal entities.
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Mr. OsE. I have to go take a vote in a committee. Mr. Otter can
take the chair from that position. I will be right back.

Mr. OTTER [assuming Chair]. Thank you.

Mr. Cameron, I also serve on the Resources and Conservation
Committee and Interior falls under that as well as the BIA, and
I want to use your quote, “a number of problems in handling the
BIA trust.” That is like saying King Kong is just another monkey.
I don’t know what that is going to do to the paperwork burden at
Interior, but I suspect with the reproduction you already have to
have in terms of the lawsuit we have against the Department of
the Interior right now, that is going to expand it considerably.

Let me ask you both, in terms of the Department of Agriculture,
I receive a form for my ranch from the Department of Agriculture,
which wants to know about my production for good reasons. Where
are we headed in terms of the Nation’s food supply in terms of
quantity and quality. I certainly understand that.

Then I also have a form I have to fill out to the IRS in order to
qualify for farm status. Then I have another form that I have to
fill out for the State Income Tax Department for the same two pur-
poses. Then I have a form I have to fill out for the county in order
to qualify my property for the farm exemption or the farm reduc-
tion.

Have you worked with States, with other agencies, with the IRS,
and perhaps I should have asked Mr. Rossotti that question when
he was here? Would it be possible to get your heads together and
figure out one form that I fill out for the IRS that would also apply
to the Department of Agriculture in terms of the statistics and the
information you need in order to work on the demographics, Mr.
Shipman?

Mr. SHIPMAN. I think you raise a good point. Unfortunately, 1
think you would find the level of detail the IRS requires in deter-
mining farm status doesn’t go to the level of detail that we would
utilize in determining payment eligibility for specific crops and
things like that. It is very possible that we can work with the IRS
and other Federal agencies as we develop more centralized elec-
tronic recordkeeping systems so that we can share that information
with them. They can take what they need from the information we
collect. I think that is a good suggestion, something we will be
happy to look into.

Mr. OTTER. Mr. Shipman, my tax form I fill out for the IRS, the
taxes on income and deductions, I also file that with the State say-
ing almost the same information and practically the same form. It
is almost a duplicate. That is because the IRS and the State have
gotten together or the State said we will accept this information
from the IRS figuring your 8 percent you will owe income tax to
the State. I file the same thing to the State Department of Agri-
culture. Why isn’t that form good enough for you folks or why won’t
you work with the Idaho State Department of Agriculture or in the
50 States and their Departments of Agriculture in figuring out one
form that satisfies your needs and theirs as well?

Mr. SHIPMAN. Again, your suggestion is well taken. As we de-
velop these electronic systems where we can share that information
easily with all 50 States which may have 50 different sets of re-
quirements, whereas we have one, we can work to provide that in-
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formation collectively to each of the individual States and meet the
information needs they have. It is a good suggestion and one that
we will be happy to take forth and look into more.

Mr. OTTER. Mr. Cameron, practically the same question, but let
me get more specific to your department. For the BLM and the De-
partment of the Interior, I fill out the requirement in order to es-
tablish an AUM allotment. That AUM allotment I also have to fill
out for the Department of Agriculture. I fill that out for you and
I would just as soon have one form between the two of you and add
a half a page rather than fill out 7 pages for both of you. Do you
understand where I am coming from on this?

Mr. CAMERON. Absolutely and I completely agree with you. As I
mentioned, in the Service First Program that is operational in 17
locations around the West between BLM and the Forest Service,
we are trying to do just that. As a practical matter, there is no rea-
son there couldn’t be one form. We are trying to expand Service
First nationwide with the BLM and the Forest Service. It is one
of those situations where it works best if a local manager sees an
opportunity to co-locate and starts cooperating; but at the senior
level in Washington, we are sold on it, we are pushing it, we are
promoting it. I know the new BLM Director, Kathleen Clarke, is
very interested in pursuing it. So we are definitely moving in the
direction you would like to see us go.

I am sure you would like to see us go faster and so would we.
There is one area worth mentioning where we are working rather
closely with local governments or local entities already. It relates
to our paperwork reduction or paperwork generation effort in the
Reclamation area. It is actually our irrigation districts that are not
Federal entities but are local, semi-governmental entities that use
a lot of that information in terms of knowing how to deliver water
to whom. They may be BOR forms but they end up being mailed
to the local irrigation district and have extensive use by the irriga-
tion district.

In terms of the broader picture, we have so much room for im-
provement inside the Federal Government itself that I think we are
trying to emphasize cleaning up our own act before we start sys-
tematically trying to reduce duplication between Federal agencies
and State agencies.

Philosophically, you are right on target. I know one of the themes
Mark Forman of OMB is pushing all the time in terms of informa-
tion we collect from our taxpayers is to simplify and unify, collect
it once, use it many times. There are some technology issues, some
security issues in terms of agencies being able to grab each other’s
data, that sort of thing. Those I am sure will be worked through
over time; but the vision is collect it once, use it a bunch of times,
simplify, unify.

Mr. OTTER. Thank you. My time is up.

I would say, Mr. Cameron, that I have been the benefactor of
those cooperative efforts. You have a great office now in Boise. I
am not looking for another parking place 50 miles away by trying
to deal with two separate agencies. We would hope you would give
the U.S. Department of Agriculture in the State of Idaho an oppor-
tunity to become your very close neighbor as well, because when
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one person goes to town, those are the three agencies he is going
to go to town to see.

Mr. CAMERON. By the end of the day, I will have brought to
Kathleen Clarke’s attention your interest in having Service First in
Idaho if it isn’t there already and we will let you know the status
of that.

Mr. OTTER. Thank you.

Mr. OSE [resuming Chair]. Gentlemen, I have to say as it relates
to your two departments, I am not satisfied with your performance.
No doubt you can see that chart over there. I have given Ag and
Interior an “F” on their performance under paperwork reduction.
Let me cite an example.

Say Mr. Otter on his AUM paper form has absolutely no change
from last year, there is no box on your forms that says, “no change
from last year,” signed Butch Otter, send it out. As far as I can tell
on the Bureau of Reclamation forms and USDA forms, there is no
such box on any of those forms that says “no change from last
year.” You have to fill out the whole form again. If there is no
change, why not just put a box there that the farmer or water user
can just check and say “no change from last year” and send the
form back? Do you know how much time that would save? Why
isn’t there a box like that? Mr. Shipman.

Mr. SHIPMAN. Congressman, I can’t speak specifically to why im-
provements haven’t been made except to note that, in many cases,
the information we are collecting is on a year by year production
basis and it is very unlikely that producers are going to produce
the exact same quantity of products they grew on a year by year
basis. In some cases, I think your suggestion is a good one, but I
would call to your attention that in other cases, it may not be ap-
propriate.

Mr. OsE. Let us look at Iowa, which I have a passing familiarity
with. They either grow corn or soy beans, grow corn 1 year, soy
beans the next. One crop uses a certain mix of ground nutrient, the
other crop puts it back, back and forth, back and forth. What is so
complicated? If you are talking about yield in terms of updating
your base acreage or what have you, that is one question, but to
fill out the whole form year after year, name, date of birth, ad-
dress, who do you buy your equipment from, how many acres you
have. What is the point?

Mr. SHIPMAN. Your suggestion is a good one and as you are well
aware, the conferees on the 2002 Farm Bill are meeting as we
speak. We anticipate having a tremendous change in the way we
do much of our business. We are going to be going backward.

Mr. OsE. I do have that question here.

Mr. SHIPMAN. In terms of the information we are going to be re-
quired to collect, potentially, as a part of this legislation.

Mr. OsE. Is that information requirement embedded in the
House bill or the Senate bill? Do they both require great amounts
of additional information?

Mr. SHIPMAN. No, sir. The mandatory acreage reporting require-
ments are included in the House bill.

Mr. OSE. How about the conservation stuff, because you are
going to have a whole raft of new information collection on that?
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Mr. SHIPMAN. Yes, sir. Much of that will depend on whether or
not we have a new conservation program contemplated by the Sen-
ate and whether the conferees decide to approve that or to put it
in as a pilot program or how they decide to dispose of that.

Mr. OSE. You have an “F” now at Ag. If what you say comes to
past, we will go backward from an “F” and give you a “Z”?

Mr. SHIPMAN. My reference to going backward was actually in
terms of the information we will be collecting, in terms of hours of
burden, potentially we will be going up. At the same time, we have
had improvements this year. I noted in my testimony a 250,000
hour reduction from the Food and Nutrition Service. The Farm
Service Agency has the ELDP program underway and we have an
overall initiative in the Food and Nutrition Service to review the
paperwork burden on participants in their nutrition program.

We have had improvements this year and we have the potential
for greater improvement next year. Until we have the final Farm
Bill disposition, I am not sure I can give you an accurate prediction
of what the end total will be on that.

Mr. OSE. I do want to point out on page 8 of your written testi-
mony you have a comment about OMB having reported a total of
33 violations of the Paperwork Reduction Act for USDA and the
OMB number is 96, not 33. If you would like our source, we would
be happy to provide that.

[The information referred to follows:]
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Question 2: OMB cited 96 violations of the PRA for USDA during FY 2000. Yet,
USDA's written testimony states that there were 33 violations. What explanation is there
for the discrepancy?

Response: The Information Collection Budget (ICB) for FY 2001 did document 96 .
violations of the Paperwork Reduction Act (PRA) across 3 tables. Sixty-three (66 %) of
the total number of violations were included in table B.1 which described violations of
the PRA during fiscal year (FY) 2000 that had already been resolved. USDA chose to
discuss in its testimony the 33 violations (highlighted in tables B.2 and B.3) that
remained outstanding at the time the FY 2001 ICB was published. In summary, USDA
did complete FY 2000 with 96 violations (63 + 33) of the PRA.,
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Mr. OSE. Mr. Cameron, the same question. Why doesn’t the Bu-
reau of Reclamation have a box that says “no change from last
year?”

Mr. CAMERON. That is a very good question, and I think the an-
swer is we ought to. Clearly even with that sort of single checkoff,
you still need name, address, phone number, identifying informa-
tion like that. About a third of our 19,000 customers who actually
file forms with us, less than 10 percent of the universe of our cus-
tomers, use that one-page form right now. It is possible we could
cﬁankge it from a one-page form to a half page form with the box
check.

Mr. OSE. It seems to me all you have to do is put a line in there.
It is kind of like a checkoff; check this off, no change from last
year, and it is gone. You still have the same form, one page, just
a line, check.

Mr. CAMERON. I don’t have a copy of our one-page verification
form with me right now, but will be happy to provide it to you for
the record, but in glancing at it yesterday, it didn’t appear to have
too many lines on it. I think the estimate is it takes 15 minutes
to fill out one of those forms. If it can be made 5 minutes or 3 min-
utes, I am with you 100 percent. Let us look for ways to make that
happen.

What we are hoping to do at Reclamation is right now you actu-
ally have to physically go to a BOR office or get a form mailed to
you. We are hoping within the next year or so to be able to have
folks download a PDF file so at least you don’t have to drive a half
hour to get a form or wait a week for it to show up in the mail.
The next step after that would be to fill it out on-line. We are hop-
ing eventually to be able to download last year’s form, put in that
“x” and send it right back.

[The information referred to follows:]
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FORM 7-21VERIFY

2003 Instructions

921

INSTRUCTIONS FOR VERIFICATION OF LANDHOLDINGS
{For Certification and Reporting Requirements of the
Reclamation Reform Act of 1982)

Burcau of Reclamation
Do not use this form after December 31, 2003

OMB Control No.: 1006-0005

Paperwork Reduction Act

This information is being collected to establish &

with Federal

faw. R to this request is

mandatory in accordance with Public Law 97.293 and 43 CFR 426.18. Public reporting burden for this form is estimated to average

12 minutes per response, including time for
P

, gathering and

data, and and g the

form. An agency may not conduct or sponsor, and a persou is not required fo respond to, a collection of information unless it displays a

currently valid Office of Management and Budget (OMB) control number. Dircct

Law and R

ding the burden d or any other
Office, Code D-5200, U.S. Bureau of Reclamation,

aspect of these forms to Manager, R

PO Box 25007, Denver CO 80225, and the Desk Officer for the Interior Departent, Office of Information and Regulatory Affairs, Office

of and Budget, hi DC 20503,

GENERAL INFORMATION

“General Information About RRA Fomms” (Form 7-21INFO)
provides basic I on using Recl ion Reform Act
of 1982 (RRA) forms. Ask your district office for this form
each year to keep current. Refer to the definitions at the end
of Form 7-21INFO whenever the meaning of a term is not
clear to you. Please note, some terms such as “irrigable
land,” “irrigation land,” and “irrigation water” have special
definitions when used in these forms which differ from their
common meaning, Other terms and corresponding
defimitions that are specific to the RRA forms are:

. “Land” or “acres” means irrigable or irrigation
land.

. “You” or “your” means all types of landholders
-~ individuals, entities, religious or charitable
organizations, public entities, trusts, estates, etc.

. “We,” “us,” “our,” or “Reclamation” means
the Bureau of Reclamation.

Visit www.usbr.gov/rra for more information.
WHO MAY USE THIS FORM

You may use the “Verification of Landholdings”

{Form 7-21VERIFY) if the landholdings identified on your
most recently submitted standard form(s) have not changed
and the information on the standard form(s) remains correct.
You may use this form to verify your most recently submitted
“Designation of Excess Land” (Form 7-21XS) or “Selection
of Full-Cost Land” (Form 7-21FC) as long as your
landholdings have not changed and the information on

the form(s) remains correct. You may use this form to verify
a standard form(s) with a new Form 7-21FC as long as that is
the only information that is changing. However, if a new
Form 7-21XS is required, you may net use

Form 7-21VERIFY to verify any RRA forms.

Trusts or estates must submit a “Declaration of Trust's or
Estate’s Landholdings” (Form 7-21TRUST) if it attributes
some of its fand subject to the acreage limitation provisions
to a class of beneficiaries. The submittal of

Form 7-21VERIFY is not acceptable for such trusts or
estates.

You may use Form 7-21VERIFY to identify a change in
operator if this is the only change since the most recently
submitted standard form. However, farm operators may not
use Form 7-21 VERIFY to meet any applicable RRA forms
submittal requirement.

Form 7-21VERIFY may also be used to identify extensions
and renewals of your annual leases, as long as the original
and new terms are each for 12 months or less and the
renewal or extension is the only change being made. Please
see item 5 below (on page 2) for further guidance regarding
annual leases. Form 7-21VERIFY cannot be used to identify
changes in any non-annual Jeases.

You do not need to submit either a standard formor a

Form 7-21VERIFY if you hold land enly indirectly (as a part
owner, beneficiary, trustee, or grantor), your landholdings
have not changed since the submittal of your last standard
form(s), and the information on your form(s) remains correct.
{Note; The direct landholder(s) must submit RRA forms
each year.)



131

WHERE TO SUBMIT FORMS

Submit this form to each district in which the land is held
{directly or indirectly owned or leased). You must submit
the original form to one district and may submit copies to the
others if you hold land in more than one district,

IF LANDHOLDINGS CHANGE

If your landholdings change during the water year, you must
notify all districts in which you hold land within 30 calendar
days after the change and submit new standard forms within
60 calendar days after the change. These 30- and 60-day
grace periods do not apply to a new landholder. A new
landholder must submit the appropriate standard forms prier
1o the delivery of Reclamation irrigation water to your land.

For more information on landholding changes, see
Fact Sheet 11, which is available at your district office.

GENERAL INSTRUCTIONS

Type or print in ink all answers. You must initial and date
any crossouts and corrections. You may attach continuation
sheets to list information. Please contact your district office
or the appropriate Reclamation office if you have any
questions,

ITEM BY ITEM INSTRUCTIONS
Identification of Previously Submitted Form(s}

1. Check the box{es) corresponding to the RRA form(s)
that this form verifies, and enter the date the form(s)
was signed.

2. Onthe line provided, enter the landholder’s name
exactly as it appears on the standard form(s) this form
verifies. Religions and charitable organizations must
provide its taxpayer identification number if the
organization is verifying a dard form dated prior to
1996.

Landhoider Information
3, (a) Enter your street address or rural route number,
city, state, and ZIP code. Your attorney's
address, relative’s address, “c/o” address, etc., is
not acceptable in place of a street address. Post
office box numbers may be used only if no other
address exists.

{b)  Enter your mailing address if it is different from
your street address.

Enter the telephone number where questions can
be directed.

{b) Enter the contact person’s name at that telephone
number.

Annual Lease Renewal or Annual Lease Extension

5. Complete this section only if you are renewing or
extending the length of an existing annual lease. For
RRA purposes, annual leases are only those that:

. Have an effective term of 12 months or less,

. Have either a clause requiring written
affirmative action be taken annually or a clause
providing for annual withdrawal opportunity
from the lease, and

. The renewal or extension is for a term of
12 months or less.

You must submit a new standard RRA form(s} rather
than a verification form if you have changes to leases
(including any Is or ions of leases) that do
not meet all three of these criteria.

{a) Name of the other party to the lease. Enter the
lessee’s name if you are the lessor. Enter the
lessor's name if you are the lessee.

{b) Effective date of the lease. Enter the effective
date as specified in that document if a new lease
document has been created. Enter the date the
new lease document was signed if no effective
date is specified in the new lease document.
Enter the effective date as specified in the
original lease document if the original lease
document is being extended or renewed. Enter
the date the original lease document was signed
if no effective date is specified in the original
lease document.

(¢}  Length of the lease renewal or lease extension
{in months). This should be 12 months or less.
You must submit a new standard form(s) rather
than a verification form if the lease has been
renewed or extended for a period of time in
excess of 12 months.

(d) Name of district in which the leased land is
located.

() Provide an accurate legal description or an
assessor's parcel number for each parcel of
leased land, Be sure to break down land parcels
as far as necessary to ensure accurate
identification,

FORM 7-21VERIFY (2003)
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Change in Operator

6. Complete this section only if you are identifying a
change in operator under a farm operating
arrangement. {Form 7-21VERIFY cannot be used to
identify changes in lessees.)

(@)

&

(©)

@

Name of the previous operator farming the land
under the farm operating arrangement,

Name of the new operator farming the land
under the farm operating arrangement.

Name of district in which the land being farmed
under the farm operating arrangement is located.

Provide an accurate legal description or an
assessor's parcel number for each parcel of land
being farmed by the new operator. Be sure to
break down land parcels as far as necessary to
ensure accurate identification.

Signatures

7. Read the attestation statements carefully and sign and
date the form in ink. Both you and your spouse, if
married, must sign this form. This requirement applies
even if the land is not jointly held. All partners, joint
tenants, or co-tenants must sign the form if the
landholder is a partnership, joint tenancy, or tenancy-
in-common. However, a written signature
authorization may be used to permit one spouse to sign
for the couple or to permit one natural person to sign
for the entity and a copy must be submitted to each
district the landholder submits RRA forms. All
trustees, administrators, or executors must sign this
form unless the trust or a power-of-attorney authorizes
one individual to sign for the trust or estate. The
district office must keep any such signature
authorizations on file.

FORM 7-21VERIFY (2003)
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Mr. OSE. I can make a pdf file in about a hour and a half. T can
take this form and convert it to a pdf file in a hour and a half and
put it on the Web site. What is the problem with doing that? You
talk about the travel time in rural areas for a farmer to come to
the office, fill out the forms.

Mr. CAMERON. I agree it is crazy, or have it mailed to you, I
agree.

Mr. OSE. Separate and apart from the aggravation of having to
fill the form out accurately. What is the problem?

Mr. CAMERON. You have a very good point, and I will commit to
you that we will get back to you with a schedule for getting these
things on-line. There are lots of irrigation districts scattered
around the country and we need some coordination across the West
but we will get back to you with the schedule.

[The information referred to follows:]
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ADDITIONAL INFORMATION FOR THE SUBCOMMITTEE
Schedule for Reclamation Reform Act of 1982 (RRA) forms to be placed on the Internet:

RRA forms will be made available on the Internet in a “pdf” format for downloading starting in
June 2002. By October 2003, districts and landholders (direct or indirect landowners or lessees)
will be able to electronically complete certain RRA forms and submit such forms electronically
to the Bureau of Reclamation and participating districts, as applicable. By October 2004,
districts and landholders will be able to electronically complete all RRA forms and submit such
forms electronically to the Bureau of Reclamation and participating districts, as applicable.

Traditionally, RRA forms for an upcoming water year are distributed in the fall. This has

eliminated the confusion and other problems Reclamation encountered in the mid-1980's when
Reclamation tried to distribute RRA forms during other times of the year.

Page -6~
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Mr. OsE. I took note of the comment about the irrigation districts
earlier and for the record, the men and women who run those irri-
gation districts, the knowledge about who needs water and when
they need it is embedded in their heads not on some paperwork.
Shifting the onus of why this information is collected to the irriga-
tion districts, I am not ready to accept it is they who need it. They
have it intuitively; they know where water needs to be and they
know the systems for delivery and all that without relying on these
forms.

Mr. Shipman, I have in my hands Form CCC-21 and Form FSA-
578. The first is a Supplement to Commodity Credit Corporation
Storage Agreements, Declaration of Eligibility to Receive Storage
Payments under a CCC Storage Agreement. The second is a report
of acreage, two different forms. Why do they have the same OMB
approval number, 0560-0004 on the report of acreage and 0560—
0004 on the Commodity Credit Corporation form? I thought each
form had its own independent number.

Mr. SHIPMAN. I believe you are right. Whether or not that is a
typographical error on our part or an oversight in utilizing the
same approval number, I don’t know, but we will be happy to re-
port back to your staff by the end of the day the answer to that
question.

Mr. OsE. I would appreciate that.

My time is up. Mr. Otter.

[The information referred to follows:]
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Question 1: Why do the CCC-21, Supplement to Commodity Credit Corporation (CCC)
Storage Agreements Declaration of Eligibility to Receive Storage Payments Under a
CCC Storage Agreement, and the FSA-578, Report of Acreage, forms both have an OMB
control number of 0560-0004?

Response: The most likely explanation for the concern expressed during the hearing
regarding the same OMB control number on both forms is that the committee had an
older version of the CCC-21. Prior to the Federal Agriculture Improvement and Reform
Act of 1996 (the 1996 Act), the Farm Service Agency had OMB approval to collect
information using the FSA-578, CCC-21, and a variety of other forms under OMB
control number 0560-0004. After enactment of the 1996 Act, FSA chose to reorganize
many of its information collection activities - some new collections were created, others
were eliminated. The FSA-578, Report of Acreage, continued to be approved under
OMB control number 0560-0004 through June 30, 1997. In May, 1999, OMB approved
form CCC-21 as a part of a new information collection package for the Highly Erodible
Land Conservation and Wetland Conservation Programs and assigned control number
0560-0185 . The current version of form CCC-21 reflects this OMB control number and
is approved through March 31, 2003. ’
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Mr. OTTER. Mr. Shipman, I was listening to your testimony and
your further response to questions the chairman asked you relative
to your reduction of time. I am not sure I can recall the exact fig-
ure, but it was something like 2,854,710 hours of burden in the
very report he referred to, the report on acreages. Is that in viola-
tion of the law?

Mr. SHIPMAN. Accounting for these violations I think you would
agree is a bit of a dynamic process and as we resolve others and
we have new burdens put on us, it creates new violations. By our
accounting today, we have seven violations currently unresolved.

Mr. OTTER. Then that puts you in excess of the reduction but the
new paperwork burdens that were created?

Mr. SHIPMAN. Yes, sir.

Mr. OTTER. I want you to have bragging rights on reduction but
the figures we have don’t jive with your formal testimony. Your for-
mal testimony was there was a reduction. That is not what these
figures are saying. That is not what the OMB is saying.

Mr. SHIPMAN. The point of our testimony was to highlight the re-
ductions and not necessarily to point out those continuing viola-
tions or outstanding problems we have, so it was not an intent to
mislead the subcommittee in any way but more to highlight some
of the successes that we have had. Of the seven outstanding viola-
tions by my own research I have done sitting here this morning,
five of those are longstanding, since 1997 or 1998, so they have
long been outstanding.

At the same time, I would point out to you that one of the biggest
of those is our Hazard Analysis Critical Control Point Meat and
Poultry Inspection System reporting requirement. We face a bal-
ancing act between protecting food safety, delivering farm pay-
ments, and ensuring that the 20 or so ad hoc emergency producer
assistance programs that Congress directed us to administer in the
last few years are administered in a timely fashion, and trying to
ensure that we comply with the Paperwork Reduction requirements
as well. We find ourselves between the proverbial rock and a hard
place many times between the committees of jurisdiction of the
Congress. One wants us to administer these programs timely and
effectively and at the same time, not do so in a burdensome way.
I would like to think that we have struck a pretty good balance in
the past and will continue to strive to do even better.

Mr. OTTER. I was looking for the warning that, if I didn’t fill this
out and send it back, I was going to go to jail, get fined, or both
and I didn’t find it on here.

Interestingly enough, it seems to me you have the genesis for the
cooperation because on your own form it says “Providing incorrect
information may result in prosecution under criminal and civil
fraud statutes, including . . .” and then you quote all the titles.

“The information may be furnished to any agency responsible for
enforcing provisions of the act and the IRS, the Department of Jus-
tice, or any other State and Federal law enforcement agency in re-
sponse to the Court or Administrative Tribunal.”

As you have already named your co-Federal agencies this infor-
mation is important to, why do we have all these other forms?

Mr. SHIPMAN. I think that goes to your earlier question.
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Mr. OTTER. It does indeed. Your requirement for information is
somebody else’s burden. Your violation of those laws is still some-
body else’s burden. They still suffer the consequences if it is not
done correctly and right.

Mr. SHIPMAN. We have a number of very significant information
technology investments underway at USDA and proposed in the
very near future, which I think will greatly enhance our ability to
share information in forms that are usable to other State and Fed-
eral agencies. I commit to you that we will do our very best to try
and make that as useful a process as we can.

Mr. OTTER. I want to encourage you to keep up the successes you
have in cooperation between agencies and up and down agencies.
I use the new office in Boise, Idaho as an example of that process.
That process has lightened the burden somewhat, but I think we
have a long way to go.

Mr. Ose. We have gotten to the point that I would have hoped
we would and I find we have been called for a vote on the floor.
It is a series of votes. Our plan is to wrap up this panel, advise
you we have a number of questions we are going to submit to you
in writing, and we anticipate your answers.

We will ask the third panel to come forward at this time. We will
attempt to complete the third panel’s oral testimony prior to the 5-
minute votes coming up shortly.

Mr. Otter, we need to have you go vote and come back so that
I can go vote on the 5-minutes.

Mr. Shipman, Mr. Cameron, we appreciate your attendance. We
apologize for the disruption in this process, because this is exactly
where I wanted to get this hearing to so I could talk to the two
of you about a number of subjects. We will do it in writing now.
Thank you for coming.

Get the Farm Bill done, Mr. Shipman.

Will the third panel come forward? Welcome to our third panel,
James M. Wordsworth, President, JR’s Goodtimes, Inc., McLean,
Virginia and Kenneth Buback, Vice President, Human Resources,
Sutter Health, Sacramento, California. Welcome. As you heard ear-
lier, we swear in our witnesses, so please rise.

[Witnesses sworn.]

Mr. OSE. Let the record show the witnesses answered in the af-
firmative.

Mr. Wordsworth, we will go to you first, we have received your
testimony and if you could summarize for 5 minutes.

STATEMENTS OF JAMES M. WORDSWORTH, PRESIDENT, J.R.’S
GOODTIMES, INC.; AND KENNETH A. BUBACK, VICE PRESI-
DENT, HUMAN RESOURCES, SUTTER HEALTH

Mr. WORDSWORTH. Good morning.

Thank you for asking me to testify before you today. I commend
your efforts to reduce the paperwork burden on small employers
and for holding this hearing on this important issue. I will summa-
rize the testimony I have submitted.

I am Jim Wordsworth, president of J.R.’s Goodtimes, Inc. and the
owner of several small businesses. I am here to speak with you
today on behalf of the U.S. Chamber of Commerce. The Chamber
of Commerce is the world’s largest business federation, represent-
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ing an underlying membership of more than 3 million businesses
and organizations of every size and every industry sector in every
region of the country. Ninety-six percent of the Chamber’s mem-
bers are small businesses like me with fewer than 100 employees.

I have been a member of the Chamber since 1990, served on its
Labor Relations and Small Business Councils since 1993, and was
elected to the Board of Directors in June 2001. I grew up in several
different small businesses in North Carolina owned by my father,
mother, grandfather, and uncles. In 1974, I took my life’s savings
and a small business loan and opened J.R.s Steakhouse in Vir-
ginia, a small 130 seat, fine dining restaurant. That was successful
and in 1978, I opened J.R.’s Stockyards in Tyson’s Corner, a 250-
seat restaurant. Since that time, I have done a number of other
things. I have several corporate picnic facilities, a company that
builds jails and modular prisons in Marin and Stafford Counties,
and have done land development in a number of limited partner-
ships.

Any one of these diverse business endeavors comes with its own
particular set of rules and regulations specific to the industry. I
might add some of these are necessary to protect public well being.
We could not do business without regulations, requirements, and
disclosures that protect at least the integrity of the transactions of
all parties.

The problem with regulations is their cost. Plain and simple, reg-
ulations cost business money, money for lawyers, for accountants,
and for paperwork. Unfortunately, every year, Federal, State, and
local governments pass and promulgate more legislation, rules, and
regulations. Frankly, the sheer number of legal requirements
through which a business must navigate is dumb-founding.

To illustrate, I submit along with my testimony, an 8% x 14 doc-
ument that lists the name of Federal/State regulations in 10 point
type which restaurant owners in Virginia must comply with. Please
note the list fills both sides of the document and remember almost
each and every one of these laws requires some form of paperwork.

While I could discuss the paperwork problem for every aspect of
running a business, I will focus my testimony on a couple of spe-
cific things having to do with labor immigration laws and regula-
tions.

In its reports to Congress on the cost and benefits of regulations,
the OMB reports the Department of Labor regulations alone im-
posed over 181 million hours of paperwork on business annually
since 1999. The annual cost to business for this 181 million hours
exceed $5.43 billion with a disproportionate cost of that being as-
sessed to small companies. The manager or owner has to fill out
the forms.

These costs are strangling business, especially fledgling compa-
nies. It is hard enough for a new business to make it. My business,
the restaurant industry, national statistics say 80 percent of all
new restaurants starts will fail in 2 years; less than 7 of 100 will
last 5 more years under the same financial management.

While I understand some of this paperwork is necessary and it
is a byproduct of DOL’s need to collect information, it appears that
much of it really is unnecessary. A good example is the Fair Labor
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Standards Act, Regulation 541. This imposes a complex set of tests
to determine who is and is not eligible for overtime.

The Family and Medical Leave Act in several cases as many as
17 documents are required to document an employee leave.

Every business owner, operator, and manager would join me in
complaints about OSHA and their recordkeeping requirements, al-
though we understand the agency recently made significant im-
provements to its requirements. It is still a major source of paper-
work burden.

I could go on, but time is limited, so I will present one final ex-
ample, sponsoring legal alien employees for permanent residence.
Over the years, we have sponsored many employees, 20-25. The
amount of redundant, historic, and irrelevant paperwork to mul-
tiple agencies in this process is incredible. Phase 1 is a DOL certifi-
cation with a whole page of requirements; phase 2 is INS certifi-
cation; phase 3 is the application. In my written testimony I have
listed all those requirements.

On a positive note, it is my understanding the current adminis-
tration is taking action in regard to regulatory reform. Thank you
for inviting us and for your time and attention. I would be glad to
answer any questions.

[The prepared statement of Mr. Wordsworth follows:]
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The U.S. Chamber of Commerce is the world’s largest business federation,
representing more than three million businesses and organizations of every size, sector,
and region.

More than 96 percent of the Chamber’s members are small businesses with 100 or
fewer employees, 71 percent of which have 10 or fewer employees. Yet, virtually all of
the nation’s largest companies are also active members. We are particularly cognizant of
the problems of smaller businesses, as well as issues facing the business community at
large.

Besides representing a cross- section of the American business community in
terms of the number of employees, the Chamber represents a wide management spectrum
by type of business and location. Each major classification of American business —
manufacturing, retailing, services, construction, wholesaling, and finance — numbers
more than 10,000 members. Also, the Chamber has substantial membership in all 50
states.

The Chamber’s international reach is substantial as well. It believes that global
interdependence provides an opportunity, not a threat. In addition to the U.S. Chamber of
Commerce’s 83 American Chambers of Commerce abroad, an increasing number of
members are engaged in the export and import of both goods and services and have
ongoing investment activities. The Chamber favors strengthened international
competitiveness and opposes artificial U.S. and foreign barriers to international business.

Positions on national issues are developed by a cross-section of Chamber
members serving on committees, subcommittees, and fask forces. Currently, some 1,800
business people participate in this process.
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Good moming Mr. Chairman and distinguished members of the
Subcommittee. Thank you for asking me to testify before you today. I
commend you for your efforts to reduce the paperwork burden on small
employers and for holding a hearing on this important issue.

I am Jim Wordsworth, president of J.R.’s Goodtimes, Inc. and the owner
of several small businesses. I am here to speak with you today on behalf of the
US. Chamber of Commerce. The Chamber is world’s largest business
federation, representing an underlying membership of more than three million
businesses and organizations of every size and in every industry sector and
region of the country. Ninety-six percent of the Chamber’s members are small
businesses with fewer than 100 employees. I have been a member of the
Chamber since 1990 and have served on its Labor Relations Committee since
1993. 1 was elected to the Chamber’s Board of Directors in June of 2001 and
also serve as a member of its Council on Small Business.

Small business has been a common thread throughout my entire life. 1
grew up in North Carolina where I worked in a number of small businesses
owned by my father, mother, grandfather, and uncles. I moved to the
Washington, DCarea in 1970 to work as a large computer system’s Account
Manager for Burroughs Corporation.

In 1974, while working with Burroughs, I took my life savings and a
small business loan and opened J.R.'s Steak House of Virginia, a small 130-seat
fine dining restaurant. As the Steak House proved successful, in 1978, 1
opened J.R.'s Stockyards Inn, a 250-seat fine dining restaurant in Tysons
Comer, Virginia, and resigned my twelve-year career with Burroughs. Since
that time, I have opened a number of other small businesses including two
corporate picnic facilities in McLean and Leesburg, Virginia, an off-premise

catering company, a marina in Stafford County, Virginia, and a company that
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designs and builds modular prisons. Along the way, I have also served as
general partner in several small limited parterships that acquired raw land,
then planned, zoned, and developed subdivisions featuring amenities such as
golf courses and waterfronts.

Any one of these diverse business endeavors comes with its own
particular set of rules and regulations specific to the industry and, I might add,
that some regulations are necessary to protect public well being. In fact, we
could not do business without regulations, requirements, and disclosures that
protect the integrity of transactions for all parties.

The problem with regulations, however, is their cost. Plain and simple,
regulations cost business money; money spent on lawyers, money spent on
accountants, and, yes, money spent on paperwork. Unfortunately, every year,
federal, state, and local governments pass and promulgate more legislation,
rules, and regulations. Frankly, the sheer number of legal requirements through
which a business must navigate is dumbfounding. To illustrate, I submit, along
with my testimony, an 8 % x 14 document that lists the names of Federal and
State Regulations with which restaurant owners in Virginia are required to
comply. Please note that the list fills both sides of the document, and,
remember, almost each and every one of these laws and regulations requires
some form of paperwork.

While I could discuss the paperwork problems for every aspect of
running my business, your time is valuable, so I will limit my testimony to some
aspects of the vast amount of paperwork created by the many of labor and
immigration laws and regulations.

In its 2002 draft report to Congress on the Cost and Benefits of
regulations, the Office of Management and Budget reports that Department of
Labor regulations alone imposed over 181 million hours of paperwork on
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business in fiscal year 2001." Unfortunately, this is not an anomaly - but rather
atrend. According to the OMB 2000 and 2001 reports, DOL created over 181
million hours of paperwork for fiscal years 1999 and 2000 as well? While the
number itself, 181 million hours, is astounding; also notable is that in all three
reports, 2000, 2001 and 2002, the DOL had the dubious honor of being second
only to the IRS in creating paperwork burdens for American business.

The cost of this paperwork on business is phenomenal. OMB estimates
that processing the paperwork costs business $30 per hour? Thus, DOL’s
regulations cost American business a whopping 5.43 billion - witha b -
dollars in paperwork expenses alone! Unfortunately, as both OMB and
Congress have recognized, small businesses bear a disproportionate amount of
the regulatory costs and burdens.* In fact, a recent study sponsored by the
Small Business Administration shows the total per employee cost of regulation
can be as much as 60% greater for small employers.?

Frankly, these costs are strangling businesses - especially fledgling
companies. It’s hard enough for a new business to make it. Take the

! Office of Management and Budget, Mardh 18, 2002 Draf Report to Congress On the Costs and

Benefits of Federal Regulation, Appendix C, page 114,

http:/ /www.whitehouse.gov/omb/inforeg/8stevensdraftmemoMarch18.pdf.

? Office of Management and Budget, 2001 Report to Congress On the Costs and Benefits of Federal

Regulation, page 13, http://www.whitehouse.gov/omb/inforeg/ costbenefitreport.pdf; Office

of Management and Budget, 2000 Report to Corgress On the Costs and Benefits of Federal

Regulation, table 7, http:/ /www.whitehouse.gov/omb/inforeg /2000fedreg-charts.pdf.

* Office of Management and Budget, Mardh 18, 2002 Draft Report to Congress On the Costs and

Benq‘izs o Fedenal Regulation, Appendix C, page 113,
‘www.whitehouse.gov/omb/inforeg/8stevensdraftmemoMarch18.pdf.

‘ Office of Management and Budget, Mardh 18, 2002 Draft Report to Congress On the Costs and

Benefits o Federal Regulation, Appendix C, page 121,

http:/ /www.whitehouse.gov/omb/inforeg/8stevensdraftmemoMarch18.pdf (“[Ifn the

finding section of the Small Business Regulatory Enforcement Fairness Act of 1996,

Congress stated that ‘... small businesses bear a disproportionate share of regulatory costs

and burdens.” This is largely attributable to fixed costs ~ costs that all firms must bear

regardless of size).”

*Id.
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restaurant industry for example: national statistics on restaurant viability say
that 80% close within twenty-four months of opening, and only 7% will last
five years under their original financial structure.

While I understand that some of this paperwork is a necessary by-
product of the DOL’s need to collect information, it appears that much of it
may be unnecessary.

A good example is Fair Labor Standards Act regulation “541.” It sets
forth a series of indecipherable tests employer must use to determine which
employees are exempt from the overtime requirements. Because the tests are
incomprehensible, employers often avoid possible noncompliance by
classifying employees as nonexempt even though the employee is probably
exempt. This can greatly increase an employer’s paperwork burden because
they are required to keep significantly more records for nonexempt employees.

The Family Medical Leave Act regulations also generate quite a bit of
paperwork for employers. Under the regulations, an employer may have to
process over 17 documents for every employee who takes leave.® The
employer must keep each of the documents along with a collection of other
FMLA records for at least three years.” There must be something DOL can do
to reduce this burden.

“See 29 CF.R. Parts 825.300-312 & 825.500 (Posting notices in languages in which
employees are literate regarding employees rights and information regarding filing
complaints to DOL (number of notices depends on linguistic abilities of wotkforce); provide
in any employee handbook/guidance notice of employee rights and obligations in languages
in which employees are literate; notice of employee’s need for leave; provide employee who
request leave with another notice of rights and obligations; provide employee with notice of
medical certification each time certification is needed, which can be up to six times (up to 3
original medical certifications, and two 30-day re-certifications and one fitness for duty
certification); the medical certifications themselves {another 6 documents); notice of
employee’s intent to return to work; and notice of cessation of FMLA benefits).

7 See 29 CF.R. Part 825.500.
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Every business owner, operator or manager will join me in complaints
about Occupational Safety and Health Act’s regulatory record keeping
requirements. Although the agency recently made significant improvements to
those requirements, they are still a major source of paperwork burdens. They
required that, for every event in my workplace that arguably could impact an
employee’s health or safety, I determine whether the event must be recorded by
applying a complex mult-factor test just to determine whether the event (or
change in employee health condition) is “work-related.” Then, assuming I have
determined it is work-related, there are another dozen factors I must assess to
determine whether the event or condition must be recorded on an OSHA
form.

While I could go on and on, time is limited, so I will present you with
one final example: sponsoring legal alien employees for permanent residence.
Over the years we have sponsored many employees. The amount of
redundant, superfluous, historical and/ or irrelevant paperwork to multiple
agencies in this process is incredible. If I may, I would like to recite theses

procedures the step-by-step.

Alien Petition for Employment and Residence Process

Phase 1: DOL Employment Certifications.
As the employer, I must:

- petition DOL to certify the employee as a skilled worker before INS
application can begin.
- complete and submit to DOL an information/ application form to an

immigration attorney to serve as a prospective employer/sponsor.
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submit to DOL a letter to confirm employee’s current employment, job
description, employment history, tenure etc., with copies of W-2’s to verify.
submit to DOL a notarized affidavit, again detailing employment, job
description and specific duties, rate of pay, history, etc.

submit to DOL a completed Notice of Entry as Attorney or Representative
form to identify and authorize the representative/attomey for employee.
submit to DOL a completed Application for Alien Employment
Certification, where I identify the job offer, detail job description (to
minute detail), skill level, work schedule, hours of business operation.
specific education requirements, specific experience requirements, specific
offered rate based on State survey of prevailing rates for specified job.
Commonwealth of Virginia conducts random employment surveys to
determine employment trends and prevailing rates/benefits. If, during the
duration of the DOL certification process, a new survey determines that
there has been a change in the prevailing rate of the proffered job, then all
new letters, affidavits, applications, etc., must be resubmitted.

If all the above goes well, then the DOL issues a letter of permission to
proceed. If there are any errors or omissions, the paperwork must be
resubmitted until it is all complete and correct. All paperwork reviews can
take anywhere from several weeks to a couple months.

Once the DOL has issued a Letter of Certification, I must then run an
employment “help wanted” ad for 3 consecutive days in a local newspaper.
(Previously 3 days in 2 consecutive weeks ie. Sunday, Wednesday, then
Sunday again to count as second week).

I must also post the employment ad prominently in the workplace for 10
consecutive days. I must then submit a sworn affidavit that the ad was

posted as specified and required.
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- 'The employment ad in the newspaper and the one posted in the workplace
must disclose all details of job offer, including prevailing wage offer, skill
level and requirements.

- Only American citizens or lawful residents can be considered for the job.

- I must keep records of all inquiries (in person, phone, email, fax), all
applications, all interviews, and all communications with applicants - all
information regarding the interviewing and hiring process.

- I must then submit all employment advertising information along with all
the application and interview documentation and results.

- If the evidence/affidavits prove that no American worker applied or
accepted the proffered job, then the DOL can now issue a Certification of
Skilled Worker for the petitioning employee.

- Time frame for this phase is 6 months to 1 year.

Phase 2: Employee petitions to INS for employment certification.

- After the DOL has issued the Certification of Skilled Worker, I must then
petition the INS for the employment certification/visa, on behalf of the
employee.

- All the above letters, applications, affidavits and documentation must be re-
certified and resubmitted.

- I must then submit tax returns or annual reports or some financial
reporting evidence (certified by a CPA) that the company has the specific
job available and that the company can afford to pay the prevailing/ offered
wage for the specific job proffered.

- After a lengthy review process, the INS will then issue a Notice of
Approval to proceed. This enables the employee to proceed with their

application to adjust their status and apply for Permanent Residence.
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- Time frame for this phase is another 6 months to 1 year.

Phase 3: Employee applies for Permanent Residence.

- I must now resubmit all the above information again to the INS.

- If the employee decides to apply for a visa outside the US. then all their
information must be submitted to National Visa Center (NVC), which is
under the Department of State.

Timeframe for this last phase is 6 - 18 months of mostly waiting.

I must store and maintain all paperwork as current (now 2 - 3 years old)
and continue to proffer employment and/or continue actual employment of
the petitioning employee.

Now bear in mind, this is one application for one employee.

Unfortunately, while there has been a lot of talk about paperwork
reduction ~ there has not been a lot of action. Since the original “Paperwork
Reduction Act of 1980,” there have been a myriad of Congressional,
Administration, and OMB studies, hearings, and directives aimed at reducing
the paperwork load placed on business. Despite all the studies, hearings, and
directives, here we are in 2002, “the electronic age,” and we still have stacks of
manual documents to file, many times with redundant information, to Federal,
State, and Local bureaucracies, that can’t or don’t communicate with one
another. There must be something that can be done that would allow business
to return to producing goods and services, rather than filling out an endless
stream of paperwork.

On a positive note, it’s my understanding the current administration is
taking action with regard to regulatory reform. For example, OMB’s 2002 draft
report states that DOL and the Equal Employment Opportunity Commission

are considering revising some of the regulations that have created this
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paperwork problem.? I urge you to encourage OMB and the Agencies in
continuing this effort and to urge them to revise these regulations as well as the
many others that impose needless paperwork.

Thank you for your time and interest. I would be glad to answer any
questions you might have.

¥ Office of Management and Budget, Mards 18, 2002 Drafé Report to Congress On the Costs and
Bengfis of Federal Regulation, Appendix B, page 106-107 (DOL is considering revising: the
Record keeping and norification requirements under the Family and Medical Leave Act; the
Equal Opportunity Survey; and the EEOC is in the process of changing the Uniform
Guidelines for Employee Selection Procedures).

10
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Regulations and Restaurants
FromAtoZ

Federal (61 Items, 11 Agencies)
Accessibility to disabled customers (DOJ)

Advance payment for Earned Income Credit (IRS)

Age discrimination (EEOC)

Alcohol excise taxes (IRS)

Annual occupational tax for alcohol-sellers (BATF)
Blood-borne pathogen program for employees who give first-aid (OSHA)
Citizenship-status discrimination (DOJ)

Commuting plans for employers in high-pollution areas (EPA)
Continued health benefits for former employees (IRS)
Copyright law and restaurant music (DOJ)

EEO-1 (EEOC)

Egg-refrigeration standards (USDA)}

Exempt managers (DOL)

Family and Medical Leave Act (DOL)

Federal income taxes (IRS)

Federal income tax withholding for employees (IRS)

FICA payroll taxes (IRS)

FICA payroll taxes on tips (IRS)

FUTA payroll taxes (IRS)

Grease trap waste disposal (EPA)

Hazard Communication Standard (OSHA)

Heaith claims and restaurant foods (FDA)

Health benefit plans and the American with Disabilities Act (EEOC)
1-9 Form (Employment eligibility verification forms) (INS)
Immigration Reform and Control Act of 1986 (INS)
Independent contractors, reporting of payments to (IRS)

Job application forms, permissible questions (EOC)

Magnetic media reporting of Forms W-2, 8027 (IRS, S5A)
Material Safety Data Sheets (OSHA)

Meal credit (DOL)

Minimum wage (DOL)

National origin discrimination (EEOC)

Notice to employees of eligibility for Earned Income Credit (IRS)
Nutrient-content claims and restaurant foods (FDA)

Overtime pay rules (DOL)

Payroli-tax deposits (IRS)

Polygraph ban (DOL)

Poster: Equal employment opportunity (EEOC)

Poster: Polygraph (DOL)

Poster: Minimum wage (DOL)

Poster Family and medical leave (DOL)

Poster OHSA (OSHA)

Race discrimination (EEOC)

Reasonable accommodation for workers with disabilities (EEOC)
Refrigeration equipment and CDC phase-out (EPA)

Religious discrimination (EEOC)

Reslaurant closings, 60 days advance notice (DOL)
Retirement benefit plan compliance (401K) (IRS)

Sex discrimination (EEOC)

Teen labor: Hours restricted for workers under 16 (DOL)
Teen labor: Occupations restriction for workers under 18 (DOL)
Tip credit (DOL)

Tip reporting and IRS Form 8027 (IRS)

Tip allocation (IRS)

Tip-income audits (IRS)

Tip pools (DOL)

Uniforms: Deposits, costs, maintenance (DOL)

Veterans’ employment rights (DOL)
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W-2 Forms (Wage and Tax statements {IRS, SSA)
W-4 Forms {Employees’ Withholding Allowance Certificate) (IRS)
Workplace phones, hearing —aid compatibility

State — Virginia (41 items. 8 Agencies)

Alcohol Beverage Tax

Business Licensing Fees

BPOL Tax/Gross Receipts Tax

Child Labor Laws

Child Labor Work Permits

Corporation Annual Report Fee
Corporation Excise Tax

Corporate Organization And Qualification Fees
Dairy Permit/Fee

Entertainment License Fees
Entertainment Tax

Fire Cod Compliance

Highway Signage Fees

Hour Restriction for Employees under 16
Hour Restrictions for employees 16 & 17 years old
Liability Laws

Litter Control Fee

Liquor License/Fees

Mandatory Rest Breaks

Minimum Wage Laws

Noise Compliance

Occupation Restrictions for Minors
Payment of Wage Laws

Personal Income Tax

Pollution control Laws

Poster Requirements

Property Tax

Record-keeping Requirement/Wage Reporting
Room Occupancy Tax

Sales and Use Tax

Sanitation/Food Preparation Regulations
State OSHA Requirements

State Water Control Board

Termination Payment Law
Unemployment Insurance
Unemployment Tax

Wage Deduction Laws

‘Wage Exemption Regulations

Waste Disposal Laws

Water Discharge Laws and Fees (local)
Workers compensation Insurance
Zoning (local)

County — Fairfax (10 items, 5 Agencies)

Alcohol ~ Mixed Beverage License Fee
Business Licensing Fees

BPOL Tax/Gross Receipts Tax
Entertainment License Fees

Fire Code Compliance

Health Department Regulations
Signage ordinances

Noise Compliance

Property Taxes

Special Event Permit applications/fees
Zoning
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Mr. OsE. Thank you.

Mr. Buback, you are recognized for 5 minutes for your testimony.
I will be back, and I have read your testimony.

Mr. BUBACK. Good morning.

I am Ken Buback and I am here representing the Society for
Human Resource Management, the world’s largest association de-
voted to human resource management issues and representing
more than 165,000 individual members. I am also vice president for
Human Resources for Sutter Health, a network of not for profit
community-based hospitals and care centers in northern California.
Sutter Health serves more than 100 communities in the northern
part of the State and employs more than 35,000 people.

Before I begin, I would like to recognize my daughter, Katie
Buback, who is present. Katie is a student at St. Mary’s College
of California and is currently attending the Washington semester
program at American University.

To illustrate the enormous nature of paperwork challenges con-
fronting employers, I would like to show you chart A as part of my
testimony, which simply lists the paperwork and recordkeeping re-
quirements under the 27 statutes with which we must comply.
Those are here to my right.

Today, I intend to illustrate the paperwork and administrative
complexity of just one of these 27 statutes. This is an example of
the interpretative complexities of the Family and Medical Leave
Act. These interpretations are at times vague and even contradic-
tory. The cumulative impact of these requirements diverts critical
resources away from patient care and drives up health care costs.
A review of FMLA interpretative problems is especially timely
since the OMB is required by law to review the paperwork require-
ments before they expire on June 30 of this year.

Certainly the FMLA has made an important contribution. How-
ever, the spirit of the law is not well served by the complexities,
which leave employers guessing as to how to comply and leave em-
ployees guessing as to what is protected under the changing legal
interpretations.

I would like now to draw your attention to chart B in my testi-
mony, and I will take you through the chart in a second. The
FMLA was enacted to allow eligible employees up to 12 weeks of
unpaid leave for family and medical leave purposes. The family
leave part of FMLA has not been problematic. However, the medi-
cal leave component of FMLA has been increasingly complex.

The first obstacle, as we look at the chart, the manager faces is
determining what constitutes a serious health condition for eligi-
bility purposes. The regulatory definitions and interpretations are
extremely complex and confusing. The DOL has issued inconsistent
and vague opinion letters on this subject. Looking at the chart top
to bottom, the first part of this is related to determining the eligi-
bility of an individual. There are 69 regulations covering this proc-
ess, 25 process steps involved in both charts.

Upon examining the eligibility requirements as stated by the reg-
ulations, a determination needs to be made. There are very tight
notification timeframes required of the employer. We must also
take into consideration State regulations that interact with the
Federal statutes, which also make it extremely complex.
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Upon notifying the individual of their eligibility we then move to
the certification mode at the bottom of page 1. This is a 15-day
timeframe where the interaction of the health care provider and
the employee has to resolve frequently complex issues in a very
short amount of time. Assuming that the individual is eligible
based on medical certification, we move then to the top of page 2,
which begins to look at the tracking mechanism, determining when
a person is eligible and is it a continuous leave situation or is it
intermittent. If it is intermittent, these are unscheduled, un-
planned leaves of absence for an eligibility period of 480 hours per
year taken by the employee based on health reasons. As you can
imagine, in a health care setting where we have 24-hour, 7-day-a-
week coverage for patient care activities, this is extremely problem-
atic for us.

Following the tracking of the leave that we see here, we then as-
sume the leave is fulfilled, the employee’s condition is improved,
and they are eligible to return to work. They are appointed to their
previous job or a comparable job in the organization.

At the bottom in the red, you will see the requirements for rec-
ordkeeping purposes. Each of these 25 transactions require some
sort of recordkeeping or documentation for the record. I think the
notes at the bottom of the page are very noteworthy. The validity
of 11 different FMLA regulations have been challenged in the
courts in 58 different cases. This makes it very difficult for employ-
ers to recognize what are the actual rules for eligibility and admin-
istering this leave process.

Also, the interplay between the ADA, FMLA, Worker’s Comp is
probably one of the most difficult areas of employment law for both
managers and HR professionals to manage. The opinion letters are
sometimes conflicting interpretations and confuse employers and
employees alike as to what is eligible and what is not. Frequently
Federal and State regulations overlap and conflict.

The paperwork challenges confronting employers are enormous.
FMLA is a good law and has become inadvertently too complex. We
hope these administrative processes can be clarified soon so that
the FMLA works as intended. We look forward to working with
you, the OMB, and the Department of Labor to make FMLA a
model of effectiveness rather than a model of administrative com-
plexity.

I would be happy to answer any questions you might have.

[The prepared statement of Mr. Buback follows:]
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Mr. Chairman and Members of the Subcommittee:

Good morning. I am Ken Buback, Vice President of Human Resources for Sutter Health, a
network of not for profit, community-based hospitals and care centers in Northern California. At
the request of the Society for Human Resource Management (SHRM), I am here today
representing SHRM on this important issue of paperwork inflation.

SHRM is the world's largest association devoted to human resource management. Representing
more than 165,000 individual members, the Society serves the needs of HR professionals by
providing the most essential and comprehensive set of resources available. As an influential
voice, SHRM is committed to advancing the human resource profession to ensure that HR is an
essential and effective partner in developing and executing organizational strategy. Founded in
1948, SHRM currently has more than 500 affiliated chapters within the United States and
members in more than 120 countries. Visit SHRM Online at www.shrm.org.

As one of the nation’s leading not for profit networks of community-based health care providers,
Sutter Health serves more than twenty Northern California counties from the Oregon border to
the San Joaquin Valley, and from the Pacific coast to the Sierra foothills. Sutter Health hospitals
and care centers treat more inpatients than any other network in Northern California and are
leaders in infant deliveries, neonatology, orthopedics, pediatrics, and cancer care services. Sutter
Health has care centers in more than 100 Northern California cities and towns including more
than two dozen acute care hospitals, physician training programs, medical research facilities,
region-wide home health, hospice, and occupational health networks, and long term care centers.
Sutter Health’s medical centers and care centers have relationships with approximately 5000
physicians and altogether employ more than 35,000 people.

1. Overview and Listing of Paperwork Burdens and Regulatory Requirements

1 commend the members of the Subcommittee for their interest in paperwork and regulatory
burdens and associated compliance problems. To illustrate the enormity and of the paperwork
challenges confronting employers, I have attached a chart which simply lists the 27
recordkeeping and retention requirements under the numerous statutes with which Sutter Health
must comply (Chart A). Each of these statutes and their implementing regulations and
interpretations has its own associated paperwork requirements for the regulated community. Just
to point out a few examples from Chart A':

® The Department of Labor’s (DOL’s) OSHA paperwork reflects 4,425,351 hours of
paperwork burden,
¢ The DOL’s Fair Labor Standards Act reflects 926,156 hours,

! According to the Office of Management and Budget’s (OMB’s) inventory of approved paperwork.

Society for Human Resource Management Comments Page 1
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e The DOL’s PWBA-ERISA requirements reflect a total of 3,962,221 hours,

o The Equal Employment Opportunity Commission’s Employer Information Report reflects
402,700 hours, and

¢ The DOL’s Family and Medical Leave Act (FMLA) paperwork requirements reflect 645,625
hours.

The specific federal forms listed in my chart amount to approximately 16,832,381 hours of
burden for the public according to the Office of Management and Budget’s (OMB’s) inventory
of federal paperwork.> Of course this does not include time trying to wade through the
complexities of:

Interrelated laws with sometimes contradictory requirements,

Differing federal and state requirements,

A tapestry of legal challenges to various regulations and interpretations, and
Confusing and contradictory non-regulatory guidance documents.

. An Example Which is Ripe for Review

Unfortunately, the Department of Labor’s interpretations are at times vague and contradictory
and the cumulative impact of these requirements diverts critical resources away from patient care
and drives up health care costs due to regulatory and/or administrative burdens. To illustrate the
paperwork requirements and complexity of administrative requirements involved with just one of
these 27 statutory requirements alone, I would like to draw your attention to Chart B; “A
Business Process Outline Related to the Administrative and Paperwork Requirements for FMLA
Compliance”. A review of FMLA interpretive problems is especially timely since the Office of
Management and Budget is required by law to review the paperwork requirements before they
expire on June 30, 2002.

As the leading association of the human resources profession, SHRM and its members are vitally
concerned with the proper application of the FMLA. SHRM has long recognized its special
responsibility to support and encourage compliance with the FMLA. The FMLA recordkeeping
and notification requirements have historically been of great concern to SHRM members, since
they are charged with implementing the FMLA in large and small companies across the nation.
SHRM welcomes opportunities for this kind of involvement since our members have
experienced numerous difficulties in their good faith efforts to comply with FMLA record
keeping and notification requirements.

®The White House, Office of Management and Budget, Inventory of Active Information Collections,
bitp://www.whitchouse, gov/library/omb/OMBINVC himi.

Society for Human Resource Management Comments Page 2
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In 1997, SHRM founded the FMLA Technical Corrections Coalition which is a diverse, broad-
based nonpartisan group of approximately 300 leading companies and associations. Members of
the Coalition are fully committed to complying with both the spirit and the letter of the FMLA
and strongly believe that employers should provide policies and programs to accommodate the
individual work-life needs of their employees. At the same time, the Coalition believes that the
FMLA and the corresponding federal regulations should be revised to protect those employees
that Congress aimed to assist while streamlining compliance and eliminating administrative
problems that have arisen.

Certainly, the FMLA has made an important contribution to providing a supportive environment
for employees and their families in a time of need. Suiter Health applauds the work of Congress
in passing such progressive, family fiiendly legislation. Sutter Health desires to work closely
with regulators and others to clarify the original intent of the law and make its application and
implementation less onerous for employers and employees alike! Sutter Health unconditionally
embraces the intent of the FMLA in our quest to be the employer of choice in the communities
We serve.

The spirit of the law is not well served by complexities which leave employers guessing as to
how best comply and which leave employees guessing as to what may be protected under
changing legal interpretations. Neither are the spirit of the law and effective enforcement of its
protections well served by “administrivia” which requires employers to divert resources to track
FMLA in tiny segments — as small as single minutes. The FMLA is exhibit A of a very well
intended law, which has resulted in unnecessary confusion and litigation because of problematic
executive branch interpretations and inconsistent non-regulatory guidance.

The DOL’s final FMLA implementation regulations became effective for private sector
employers on April 6, 1995. The FMLA was enacted to allow eligible employees up to twelve
{12) weeks of unpaid leave for birth or adoption, or foster care (family leave) or for the “serious
health condition of the employee, employee’s child, or the employee’s spouse (medical leave).
The “family” leave part of the FMLA has not been problematic in the workplace. However,
because of vague and expansive interpretations by the prior Administration, the “medical” leave
component of the FMLA has become increasingly complex to administer. The expansive
regulatory definition and varying interpretations of what constitutes a “serious health condition”
make administering leaves far too complicated. .

In a preliminary survey by Spencer Fane Britt & Browne LLP, nearly 60 federal lawsuits have
been filed since the FMLA was enacted challenging the validity of DOL FMLA regulations

Society for Human Resource Management Comments Page 3
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themselves.® Most of them have been filed in the last three years. Employers are winning most
of the cases decided so far. The federal courts are holding that various DOL regulations are
invalid. On March 19, 2002, the Supreme Court struck down a portion of the existing DOL
regulations in the first FMLA case before the Supreme Court (Ragsdale v. Wolverine
Worldwide, Inc.). Although the Court only focused on one particular DOL regulation, there are
a number of other DOL FMLA regulations that impose “across the board” penalties that will not
meet the Court’s standard. Consequently, other DOL regulations that include penalty provisions
are now in question, will probably not withstand judicial scrutiny, and will probably be held
invalid by various courts unless the DOL amends the regulations to be consistent with the
Supreme Court’s recent decision.

In light of the historic Ragsdale decision and the fact that many other parts of the Department of
Labor regulations are similarly inconsistent with Congressional intent, an increasing number of
lawsuits challenging FMLA regulations are expected. Had the Department of Labor more
closely reflected the intent of Congress in its FMLA implementing regulations in the first place,
this litigation and confusion could have been avoided. If the DOL does not amend its other
problematic interpretations, continued adherence with these interpretations likely will result in
unnecessary litigation that will cost all parties (employees, employers, unions and the courts)
additional time, effort, and money. This would be a regrettable waste of resources--a waste that
is totally avoidable if the DOL restores its regulatory interpretations to properly reflect the
original Congressional intent.

1. Surveys and Practical Examples Document the Interpretive Problems

Unfortunately, the greatest cost of the FMLA interpretive problems is to employees themselves.
Two Department of Labor studies as well as the Society for Human Resource Management
Surveys have all confirmed that by far the most prevalent method that employers use to cover
work during FMLA leaves is to assign it temporarily to other co-workers. With the FMLA
interpretations requiring little or no notice, employers have responded by requiring unscheduled
overtime that is frequently unwelcome to coworkers. Work coverage for questionable
unscheduled absences has been especially challenging in health care.

Even a survey conducted by the prior Administration’s DOL confirmed FMLA implementation
problems. The DOL report found that the share of covered establishments reporting that it was
somewhat easy or very easy to comply with the FMLA declined 21.5% from 1995 to 2000.”

3 Spencer Fane Britt & Browne LLP, Preliminary Survey of Court Decisions Reported by Westlaw® Involving
Challenges to the Validity of the FMLA Regulations. The survey covered both published and unpublished decisions
reported as of March 20, 2002.

* Balancing the Needs of Families and Employers Family and Medical Leave Surveys, U.S. Department of Labor,
2000 Update, released January 2001.

Society for Human Resource Management Comments Page 4



164

The SHRM® 2000 FMLA SURVEY found that organizations clearly want to follow and support
the spirit and intent of the FMLA, and in some cases they go beyond the FMLA, but appear to
find obstacles in doing so. As a result, human resources professionals are calling for more
clarification and education on such issues as overall compliance, managing intermittent use of
leave, determining serious health condition coverage, and communicating with care providers
and physicians.

Given the SHRM survey’s focus, the consistencies with previous research and the direct human
resources responsibilities of the participants, the survey provides substantive, relevant data
calling for a review of FMLA recordkeeping and notification requirements. The survey results
are consistent with the challenges that we have experienced within the Sutter Health network as
we have worked in good faith to comply with the letter as well as the spirit of the FMLA.

The Act’s implementing regulations and interpretations have left most human resources
professionals struggling with management of intermittent leave, communications with physicians
and often difficult determinations as to whether a “serious health condition” exists within the
meaning of the FMLA,

Below is a summary of some of the key findings along with some practical examples from our
experience within the Sutter Health network. The following items are serious deficiencies of the
Department of Labor’s FMLA interpretations and result in tremendous documentation burdens.

A. Serious Health Condition Interpretations and Non-Regulatory Guidance Have Been
Problematic

In passing the FML A, Congress stated that the term “serious health condition” is not intended to
cover short-term conditions for which treatment and recovery are very brief, recognizing that “it
is expected that such conditions will fall within the most modest sick leave policies.””> The
DOL’s current regulations are extremely expansive, defining the term “serious health condition”
as including, among other things, any absence of more that three (3) days in which the employee
sees any health care provider and receives any type of continuing treatment (including a second
doctor visit, or a prescription, or a referral to a physical therapist). Such a broad definition
potentially mandates FML A leave where an employee sees a health care provider once, receives
a prescription drug, and is instructed to call the health care provider back if the symptoms do not
improve. The regulations also define as a “serious health condition” any absence for a chronic
health problem, such as arthritis, asthma, or diabetes, even if the employee does not see a doctor
for that absence and is absent for fewer than three days.

S HR. REP. NO. 1038, at p. 40 (1993).

Society for Human Resource Management Comments Page 5
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Most of the leaves taken under the FMLA have been for employees’ own illnesses, most of
which were previously covered under sick leave and/or paid time off policies. The DOL has
been inconsistent and somewhat vague in its opinion letters, leaving employers and workers
guessing as to what the DOL and the Courts will deem to be “serious.” The following excerpts
from DOL opinions highlight the difficulty human resource professionals face:

e April 7, 1995 DOL opinion letter No. 57 said that “The fact that an employee is
incapacitated for more than three days, has been treated by a health care provider on
at least one occasion which has resulted in a regimen of continuing treatment
prescribed by the health care provider does not convert minor illnesses such as the
common cold into serious health conditions in the ordinary case (absent
complications).”

e December 12, 1996 DOL opinion letter No. 86 then said letter No. 57 “expresses an
incorrect view,” that, in fact, with respect to “the common cold, the flu, ear aches,
upset stomach, minor ulcers, headaches other than migraine, routine dental or
orthodontia problems, periodontal disease, etc.,” if any of these conditions met the
regulatory criteria for a serious health condition, ¢.g., an incapacity of more than three
consecutive calendar days that also involves qualifying treatment (continuing
treatment by a health care provider), “then the absence would be protected by the
FMLA. For example, if an individual with the flu is incapacitated for more than three
consecutive calendar days and receives continuing treatment, e.g., a visit to a health
care provider followed by a regimen of care such as prescription drugs like
antibiotics, the individual has a qualifying ‘serious health condition’ for purposes of
FMLA”

Inclusion of all these various absences in the definition of “serious health condition” has
inadvertently changed the FMLA statute into a national sick leave policy—something that
Congress specifically wanted to avoid.® Confusion over the definition of “serious health
condition” has a ripple effect on many other aspects of the FMLA’s medical leave
administration, for example, use of intermittent leave and tracking issues.

When read with the other interpretations, the very expansive definition of “serious health
condition” suggests that any time an employee has missed work for three (3) days and reports
feeling ill, the employer (e.g., the manager) must inquire as to whether the employee’s condition

SThe Family and Medical Leave Act of 1993, Public Law 103-3, Sec. 403 states: “ENCOURAGEMENT OF
MORE GENEROUS LEAVE POLICIES. Nothing in this Act shall be construed to discourage employers from
adopting or retaining leave policies more generous than any policies that comply with the requirements under this
Act or any amendment made by this Act.”

Society for Human Resource Management Comments Page 6



166

is one that would make them eligible for FMLA. Compounding this problem for managers is
that in California under the regulations issued by the California Fair Employment and Housing
Commission (FEHC), it is a violation to ask the health care provider to disclose the underlying
diagnosis of the serious health condition on the certification form. As a result, managers are left
trying to determine whether an employee who does not come to work for three (3) or more days
because of illness is entitled to FMLA protection. More often than not, even the minor ailments
entitle an employee to FMLA coverage.

These problems have placed one of the worst of all factors into companies” decision-making
processes regarding the application of their leave policies -- growing legal uncertainties.
Unfortunately, this has had a chilling effect on the expansion of paid leave policies.

We would all like to see private sector employers expand paid leave policies for their workers. 1
believe that in order to facilitate the expansion of paid leave policies, we must first address
current problems with the FMILA's regulations and interpretations that are actually serving as a
disincentive for companies to offer or expand paid leave benefits.

B. Intermittent Leave Tracking is Very Difficult

The issue of intermittent leave continues to be extremely difficult for human resources
professionals. The SHRM® 2000 FMLA Survey found that a strong majority of our profession
believes that a reasonable modification (e.g., ¥ day increments) would help them more
effectively administer the Act.

Three-quarters (76%) of respondents stated they would find compliance easier if the DOL
allowed FMLA leave to be offered and tracked in ¥ day segments rather than by minutes.
Moreover, respondents were asked if their organization had automated tracking of intermittent
FMLA leave. Less than one-fifth (17%) of respondents indicated that their organizations have
automated the tracking of intermittent leave.

Example:

In the healthcare industry, managing intermittent leave is particularly difficult. Given
the expansive definition of “serious health condition” and the broad entitlement to
intermittent leave, employers are put in a very difficult position when employees use
intermittent leave. For example, aiiments such as migraine headaches, allergies, asthma,
and back pain have all recently been the subject of intermittent certification in our
organization. In this situation, we must allow the employee up to 480 hours off of work
io tend to these conditions. More often than not, the time off comes without any advance
notice. It may come moments before a shift begins, during a shift or at the end of the day.

Society for Human Resource Management Comments Page 7
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The regulations prohibit us from requiring a note from the employee once we 've received
an initial certification for an ongoing condition. For example, a certification for
intermittent leave for migraine headaches may say, “employee may be absent
intermittently, 3-4 times per month.” As a result, we must arrange to cover the
employee’s patient care responsibilities without advance notice and without adversely
impacting our patients or our other valued employees. Additionally, none of the
intermittent absences subject the employee to any coaching or counseling on absenteeism
until after the expiration of the 480 hours, or 60 days. Even then, the employer’s policy
on unscheduled absenteeism would not be implicated until the unprotected absences have
already reached an intolerable level.

Intermittent leave is an important component of the FMLA; however, the expansive
definition of serious health condition has changed the nature of most types of intermittent
leave. Treatments such as chemotherapy, radiation, and kidney dialysis were the types of
conditions contemplated by Congress, but are among the more infrequent uses of FMLA
intermittent leave. It is much more common to have multiple employees in a single
department or work unit certified for intermittent leave for conditions such as migraine
headaches, back aches, allergies, etc. which Congress assumed would be covered under
an employer’s sick leave plan rather than the FMLA. The nature of these conditions
make advance planning for stqffing virtually impossible.

C. Medical Certification Needs to Be Clarified

The Certification of Health Care Provider form (WH-380) may be used to certify a serious health
condition under the FMLA. Due to the limits imposed by the Department of Labor’s regulations,
the employer’s health care provider cannot contact the employee’s health care provider unless
the employee grants the employer permission. Nor can the employer’s health care provider
obtain the usual documentary support for a disability determination. These limitations either
lead the employer to deny FMLA coverage due to lack of sufficient certification or to grant
FMLA coverage despite the lack of sufficient factual support just to avoid a dispute.

This rule also applies to the certification, or fitness for duty report, that the employer is entitled
to upon the employee’s return. The regulations state that “a health care provider employed by
the employer may contact the employee’s health care provider with the employee’s permission,
for purposes of clarification of the employee’s fitness to return to work. No additional
information may be acquired. The employer may not delay the employee’s return to work while
contact with the health care provider is being made.” 29 CFR 825.310. For employers whose
employees are in safety sensitive positions, these restrictions on contacting the physician are not
just burdensome, but can create unnecessary risk to patients and co-workers.

Society for Human Resource Management Comments Page 8
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Example:

In one recent situation we had an employee who returned with a fitness for duty
evaluation from her physician following back surgery. The note indicaled that she was fit
to “return to full duty.” This employee was a nurse in the Critical Care unit and had
various lifting, pushing and pulling requirements that we questioned. The employee
refused to allow us to talk with her physician. Under the FMLA regulations, this
employee needed 1o be returned to her position without delay. Subsequent observations
of this employee indicated that she was unable to perform her job duties and she was
subsequently removed from patient care pending an evaluation.

Problems faced in determining the validity of an employee’s FMLA certification need to be
addressed by clarifying that sufficient certification under the FMLA must allow employers to
verify FMLA leave and an employee’s fitness to return in the same way they verify other
employee absences for illness, while protecting employee privacy in the process. This will allow
employers and health care providers to communicate so that health care providers understand the
requirements of the employee’s job. This clarification would simply give the employer more
information upon which to determine whether or not a leave request qualifies under the FMLA.

D. Lack of Advance Notice is an Issue

Another FMLA form reflected in the inventory is the “Employer Response to Employee Request
for Family or Medical Leave” (Form WH-381). Respondents stated that on average 60% of
employees taking FMLA leave do not schedule the leave in advance. When respondents were
asked if they thought that some FMLA requests were not legitimate but had to be granted due to
the DOL’s regulations/interpretations, 52% responded affirmatively.

Example:

One recent example involved a health care employee with a significant history of
absenteeism. This employee was told that she could not have any unexcused absences for
the next 90 days. This employee knew that absences due to her asthma, which had
previously been certified as intermittent leave, and absences due to her workers’
compensation injury would not be counted against her. On the 89" day, the employee
called up and said she wouldn’t be at work because her back hurt and she would be

* going to the doctor. After confirning that the absence was not due to her asthma or
workers’ compensation leave, the employer counseled this employee. The employee saw
her physician who gave her anti-inflammatory medication and told her to alternate
between ice and heat when her back hurt. As a result, the employee was eligible for
FMLA and the employer s counseling had violated the FMLA.

Society for Human Resource Management Comments Page 9
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IV, Conclusion and Recommendations

A. Specific Recommendations

Again, I unconditionally embrace the spirit of the FMLA. However at a minimum, the following
areas should be addressed by at once in order to allow employers and human resource
professionals to more effectively implement the FMLA:

Serious Health Condition Misinterpretations: Restore the regulatory definition of
“serious health condition” to reflect serious conditions as intended by Congress in the
Act’s legislative history. Address the December 12, 1996 DOL opinion letter No. 86.

Intermittent Leave; Minimize unnecessary tracking and administrative burdens while
maintaining the original intent of the law, by permitting employers to require employees
to take “intermittent” leave (FMLA leave taken in separate blocks of time due to a single
qualifying reason) in increments of up to one-half of a work day.

Certification: Allow employers to verify FMLA leave the same way that they verify
other employee absences for illness. Employers should be permitted to communicate
with health care providers to ensure that they understand the requirements of the
employee’s job and the employer’s willingness to make alternative work (such as “light
duty”) available to the employee.

Regquest for Leave/Notification Requirements: It would be helpful to shift the burden to
the employee to request that leave be designated as FMLA leave. This would address
concerns about employers having to pry into the employee’s and the employee’s family’s
private matters, and would help eliminate personal liability for employer supervisors who
should not be expected to be experts in the vague and complex regulations. Certainly the
current two (2) day notification period for designation of leave as FMLA leave shouid be
expanded.

B. Course of Action

SHRM strongly supports legislation that has been introduced in Congress (HLR. 2366 and S. 489)
that would require the DOL to reissue the FMLA implementing regulations in accordance with
the original Congressional instructions provided in the legislative history. It would of course be
simpler and more appropriate for the Executive Branch to simply interpret the law the way that it
was originally designed.
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C. Conclusion

The paperwork challenges confronting employers are enormous. The FMLA is a good law that
has become inadvertently too complex. The FMLA’s paperwork and regulatory burdens which
lead to documentation problems that are diverting important human resources and increasing the
costs of providing health care and offering other services.

We hope that these administrative processes can be clarified in the context of overall FMLA
technical corrections so that the FML A works as intended. I hope that this review of FMLA
implementation concerns and examples will assist the Subcommittee, the Office of Management
and Budget, and the DOL as we work together to make the FMLA a model of effectiveness,
rather than a model of administrivia and complexity.

1 would be happy to answer any questions the Subcommittee may have.

Society for Human Resource Management Comments . Page 11
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CHART A
LISTING OF PAPERWORK AND RECORDKEEPING
REQUIREMENTS
SUTTER HEALTH
Records/ Statute/ Retention
Documents Regulation Period

1. Employment records (e, hitng, promotions, | Tide VII, 29 CER. § 1602.12 and 1 year
demotions, transfers, layoffs, terminations, rate 1602.14; The Americans with
of pay or other texms of compensation, selection | Djgabilities Act (“42USC. §§
for training, etc.) 12101-12213)
2.Same as above PLUS job descriptions, Age Discrimination in Employment | 1 year
occupation quatifications, collective bargaining Act of 1967 29 U.S.C. 8§ 621-634)
agreements, retirement, pension and insurance
plans, senjority and merit systems, job orders for
recrui job adverti job applications,
test papers, physical examination
3. Test papers of employer-administered aptitude | Age Discrimination in Employment | 1 year
or other employment tests. Act of 1967; Tile VII

FEHA (Gov. Code §§ 12900~

12996) 2 years
4. Records needed for preparation of the 2 Cal. Code Regs. § 7287 2 years
California Employer Information Reports
(CEIR).
3. Records relating to compliance with the Family Medical Leave Act of 1993 3 years
federal FMLA including records of leave taken, (29 U.S.C. §§ 2601-2654); 29 CFR
employer policies relating to leave and notices 825.500
and other communications relating to the taking
of leave.
6. Results of physical examinations. Discrimination in Employment | 1 year

Act of 1967
7. Employers with one hundred or more Title VII, EEOC regulations Indefinite

employees, EEQ — 1 reports.

8. Written affirmative action plans.

Executive Order No. 11246

Not Specified — however,
the Office of Federal
Contract Compliance relies
on the EEOC’s federal
retention requirement of
not less that 12 months,

29 CFR § 1602.14.

9. The OSHA 300 and annual summaries of OSHA (29 CF. R 8§ 1904.2- 5 years
occupational injuries and illnesses. 1904.6)
10. A cdaims fle for each work—injury claim, 8 Cal. Code Regs. § 14307 5 years from date of injury

including those claims which were denied.

or date on which
compensation benefits
were last provided. Closed
claim files may be
microfilmed for storage,
but original paper files
must be maintained for at
least 2 years after claim
closes.

11. A chaim log of all working-injury clatms.

8 Cal. Code Regs. §§ 10101.1;
10103.1;14304

5 years
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12. Records of employee exposure to hazards
such as toxic chemicals, high levels of noise,
airbome contaminants, or blood borne
pathogens.

8 Cal. Code Regs. § 3204(d)

30 years after termination
of employment.

13. Backup documentation for any report filed
with the Secretary of Labor under the Labor
Management Reporting and Disclosure Act.

Labor~Management Reporting and
Disclosure Act (29 US.C. §§ 433~
436)

5 years

14. Disclosure of plan descriptions, annual
reports, and summary annual reports. (Plans
must provide in sufficient detail the information
from which any plan, description, report, oc
certified information filed under ERISA can be
verified for accuracy and completeness).

ERISA (29 U.SC. §§ 1001-1381)

6 years after filing.

15. Records sufficient in detail to determine
benefits due under ERISA, or that may become
due to employees.

29 U.S.C. § 1059

Indefinite

16. Unemployment Insurance Records specifying
the following details re~contributions: (1) pay
petiod; (2) name, social security number, date of
hire or rehire, and place of work of each
employee; (3) remuneration paid to each
employee; {4) disbursement records that show
payments to anyone who performed sexvices to
employer; and (5) any other information
necessary to enable the employer to determing an

Unemployment Insurance Code
(Un. Ins. Code § 1085)

Four years from date the
contributions become due
or the date the
contributions are paid.

employee’s total ation in each week.

17. Records of veterans complaints and actions Rehabilitation Actof 1973 Vietnam | 1 year
taken. Era Veterans’ Readjustment

Assistance Act of 1972 1 year
18. Payroll records, including: (1) required payroll | Fair Labor Standards Act of 1938 3 years

records that include each employee’s name,
address, occupation, hours worked each day and

- week, wages paid and date of payment, amounts
earned as straight-time pay and overtime, and
deductions; (2) plans, trusts, and collective
bargaining agreements; (3) employee notices; {4)
sales and purchase records.

(29 U.S.C. §§ 201-219) Child Labor
Law Age Discomination in
Employment Act of 1967 Equal Pay
Act

19. Basic time and earning cards; wage rate tables;
work time schedules; order shipping, and billing
records; records of additions to or deductions
from wages.

29 CFR § 5166

2 years (from date of last
eatry)

20. Employee wage records; (1) the names, Labor Code § 1174 2 years
addresses of all employees; (2) the age of any

minors employed; and (3) daily hours worked by

and wages paid to all employees.

21. Collective bargaining agreements, Fair Labor Standards Act of 1938 3 years
employment contracts.

22, Sales and purchase records. Fair Labor Standards Act 0£1938 3 years
23. Earnings records, including timecards, rate Fair Labor Standards Act of 1938 2years
tables, and work schedul

24. Order, shipping, billing and customer Fair Labor Standards Act of 1938 2 years
records.

25. Records of additions to or deductions from Fair Labor Standards Act of 1938 2 years

wages paid.

26. Employment permit or educational
certificate (only for minors).

Child Labor Law

Duration of employment

27. Job orders to employment agencies for

rece

Age Discomination in Employment
Act of 1967

1year
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CHARTB
Business Process Outline Related to the Administration and
Paperwork Requirements for FMLACompliance

Employee puts employer on s s sopmiom st e
“notice” of the need for Proad BenBton of
family or medical leave
{29 OFR 895,200
{
= ! 1
o] Where condition is foreseeable, employee must Where condition is not must
o provide 30 days advance notice provide notice “as soon as practicable”
- JRORR 626.302]) A% CFR B25.505]
N Employer must calculate eligibility
{12 months service, 1250 hours worked)
tzscmlws.na; iy
I I 1
A. X employee is nof eligible, employer must notity B. if employee is nt currently eligitle C. if employee is eligible,
" emp within 2 busi days or but will be by the time leave P must provisi
deemed to be eligible amployer must: ally designate leave within
129 CFR 525.110f} | i
| ] {28 TFR B85, 208(bY 13}
Confirm eligibility based on or  Notity Employes within. and
projection {not fater subject to 2business days when Provide written notice to
o employer chalienge) sligibility requirement the employee that includes
(@] {20 CFR 8251 30{1BeS. 1 10(0]) is met information on medical
— The DOL form | 129 OFR 8281 10(0) cerlification, fitness for
[1v] violates the 1 duty, key employee status,
Q Califarais Famiy reinstatement rights, etc.
- ) Rights A&t 0 OFRGZR301EN
=
et
O I
Z i of receiving
notice, the employer must request employee
1o provide medical certification.
{28 CFR 825.308(c)}
Employer tracks 15-day period for recsipt of certification
{28 CFR 625.305}
| ] Fvnn if tha smloyer hiw gies
Certification nof received within 15 days: Certification received Bhoul thauertificarion they
Employer must determine whether it was within 15 days
i under the ci for
smployee to provide notice in 15 days i i
{necessitates additional writing) Tncom "
plete: Complete
29 CFR 525.508) Employer must advise the employee
that the certification is incomplete
and provide the employee a reasonable
[ opportunity to resoive the deficiency
o {necessitates additional writing)
e 128 CFR 825.308(0
o
o - - I
.9 Resolve
by |
it
— v |
O3 No Yes -
C ) Written notice of withdrawal Reason to doubt the validity?
of provisional certification
{8 CFR 523.208(5Hal
v
Aprit 11, 20602 Continues on page 2...
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CHART B
Continued
Reason to doubt the validity?
i
[ ]
No
Track leave in the smallest increment the Second opinion at

ployer’s payroll system uses to account for ‘employer’s expense.
absences, ided it X if opinion differs from
{28 CFR 825.2008f original certification, third
opinion is binding
] 28 GER R25.307]
Intermittent Leave Continuous Leave
identify anticipated use per “Track anticipated return date
physician’s certification and plan for reinstatement fo
{29 OFR A25.218) same or equivalent position
120 CFR 995,214}
L Has there been a change in duration or frequency
1 of leave from physician’s certification?
or
i Has the employer received information casting
doubt on the validity of the certification? e L
NG Sacend ar hird aphiong by
Sbezamred A al eimployer thust
| I nift g emplopae s parmiission.
Yes No I etar By ahe falvave 5
| Obtain recertification, | T
calendar 15 days, elc.
{28 CFR 828.308] | ]
Intermittent Leave: Continuous Leave:
track leave, calendar re-certifica- Obtain Fitness for Duty
tion or exhaustion date. certification from
No fitness for duty allowed employee prior 1o return
{25 CFR RSN {28 OFR 228.30)
B N
29 CFR 825,500 requires an employer to make, keep, and
preserve records, including, but not limited to the following: Return employee to same
« Dates FMLA loave is taken by FMLA eligible < or equi position
« The hours of FMLA leave taken by employees using
intermitient leave
+ Copies of all employee notices of leave given to the
employer
+ Copies of 3l general & specific notices given to
smployees as required by the regulations
If employee returns to work but has not exhausted their
leave, the employer must start the process over if the
employee needs time off from work for a “serious health
condition”
Notes:

m Validity of 11 different FMLA regulations has been challenged in the courts through 58 cases.

A The interplay of the ADA, FMLA and workers’ comp is one of the most difficult areas of employment law.

B Opinion letters and their sometimes conflicting interpretations ploy

fi loyers and employees alike.

% Federal and State regulations often overlap and conflict,

© Sutter Health 2002
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Mr. OTTER [assuming Chair]. Thank you, Mr. Buback.

I would ask both of you gentlemen in your respective industries
and your associations within those industries, have you ever gone
to the GAO or OMB and said what they are asking us for right now
is an additional paperwork burden and we think it is in violation
of the Paperwork Reduction Act?

Mr. BUBACK. We have worked primarily through professional as-
sociations in terms of trying to bring awareness to this issue. This
is the sixth time this particular subject has been brought before a
legislative committee, so we are very motivated, we are very inter-
ested in working with OMB to make these changes as soon as pos-
sible and would be willing to work with this committee as well.

Mr. OTTER. Mr. Wordsworth.

Mr. WORDSWORTH. Only through monitoring the paperwork re-
duction activities of 1995, 1997, 1998, which really didn’t produce
anything, but not specifically with OMB on a specific requirement.

Mr. OTTER. The OMB, as you heard earlier, is the one charged
with the responsibility for finding violations by the Federal agen-
cies for this. I would encourage you that, if you haven’t made that
a part of your political operation within the national organizations
you belong to, to certainly go to the OMB. I hope when you do that,
you will do so in a positive way. Take these forms with you, take
this maze you have up here, Mr. Buback, and, when you go, say
here is the information you really need, here is the kind of form
we might suggest you would use in order to accomplish that need
because it is important information. We are talking about employ-
ees’ rights, talking about some demographics that we need in the
Nation to take a look down the road in terms of some of the bene-
fits that are supplied by the Federal Government.

I would encourage you, if you haven’t, to make that a generous
portion of your political effort here in Washington, DC, because I
know coming out of industry myself, for the 30 years I was in the
private sector, at one time vice president of administration of a
food company, I had 87 people working for me just to fill out gov-
ernment forms. When we decided we couldn’t afford to take the
government business, we were then sued by the government be-
cause we refused to bid on their bid requests. I had to hire some
more people and fill out some more forms for that.

I would also ask you to go through a lot of the rest of the forms
and encourage those organizations that you belong to, to go
through those with creative and constructive criticism. Quit going
back to the agencies, that won’t work, we know that. We showed
you the violations this morning because there is no penalty. If you
will go to the GAO or to the OMB, I think you will probably get
a much better response. Failing that, I would go to your Members
in Congress, including the two sitting at this dias, and encourage
us to make those same opportunities available for the GAO and the
agencies.

Mr. OsE [resuming Chair]. You have about 2 minutes left to vote.

Mr. OTTER. Did you want to respond?

Mr. BUBACK. Just a comment that we have and will continue to
work with the OMB and others in this area and we will be looking
forward to the June 30 results in terms of next steps of engage-
ment there.
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Mr. WORDSWORTH. I also wanted to comment I know the U.S.
Chamber is working on their comments on the OMB 2002 report.

I brought with me—it just came in the mail 2 days ago—this doc-
ument. This is a 21-page form from OSHA that has my name on
it and the postmark that has to be filled out on any accidents or
illnesses I had in my business that could possibly have been job re-
lated. It conveniently doesn’t fit in any file cabinet, so I guess it
gives it great dignity.

Mr. OsE. Gentlemen, Mr. Otter has gone to catch a vote. He may
be back after that.

I want to go to chart A, Mr. Buback. You cite any number of stat-
utes in here. Do you know whether or not the regulatory forms
issued under these statutes are current or whether they have
lapsed?

Mr. BuBack. Off the top of my head, I couldn’t tell you, given the
number there. I would be happy to get back with you and submit
something in writing if you like.

Mr. OSE. I am interested in that. I noticed in your testimony you
had quite a bit of discussion about the Family and Medical Leave
Act and the manner in which it is implemented, the recordkeeping
and what have you. We will certainly followup on the questions
that you have raised.

Mr. BuBack. We have continued to submit our concerns to the
OMB. We look forward to the June 30 date related to further ac-
tion and further partnership of exploring those issues of FMLA.

Mr. Osk. I also had an opportunity to meet with one of your fel-
low service providers in Sacramento, Kaiser Permanente, recently.
They brought up the subject you have here on page 8 having to do
with INS certification for foreign workers, the primary concern
being how do they meet their demand for nurses in the various
care wards and the like. Can you take us through this briefly, un-
derstanding I am going to leave in about 2 minutes?

Mr. BUBACK. In terms of the nursing shortage and other critical
health care employer shortages in the industry, we are very con-
cerned about that in terms of having adequate supplies of health
care workers. That has led us to do a number of different things
in terms of working with schools, colleges, special training pro-
grams. Another one of those strategies has been looking at foreign
recruitment. We found our internal national supply is just not
meeting our needs andm therefore, we do international searches for
qualified professionals, particularly in the nursing profession. It is
extremely complicated, extremely paperwork burdensome, and yet
we struggle with the need of providing 24-hour, 7-day-a-week care
to our patients.

Again, we look forward to working with whatever agencies, OMB
and others, to do what we can to reduce those burdens.

Mr. OsE. There are a bunch of submittals cited in your testi-
mony, application for alien employment. That is Mr. Wordsworth’s
testimony, but the system has to be similar for you. Are there steps
we could take out of that process?

Mr. BUBACK. Absolutely. I think you saw in my other illustration
that was one example of one statute or regulation. I think each of
these can be streamlined and need to be reviewed. They are confus-
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ing, complex, sometimes contrary to one another, so there is a lot
of opportunity there.

Mr. Ose. Mr. Wordsworth, I appreciate your comments because
it is not only in California but clearly in Virginia too. We are not
talking about unskilled labor in the case of nurses or people in your
industry. We are talking about people who bring skills to this job
we literally cannot meet within this country today from lack of
training or what have you. The choices, as in Mr. Buback’s case,
to provide enough nurses, to provide care, do we shut down wards?
In your case or your colleagues in the Chamber, do I shut down an
assembly line and push everyone out of work for that particular
team? That is a very real issue.

As with the previous panel, I want to apologize, because I have
to go vote. That is what they hired me to do. I do want to add a
couple remarks. Panel 1, I have to say I am very disappointed in
the progress we have made to date on reducing paperwork burdens.
You guys are kind of like exhibit A and B as to what success we
have or haven’t had. Besides the dismal record at OMB, OMB has
failed to improve the agency management of paperwork. We have
over 400 violations of the paperwork law last year by the agencies
where they have illegally levied a burden on the public, and there
is no excuse for that. The statute is clear.

IRS, which accounts for 83 percent of the public’s burden, they
are like the poster child for dismal performance in paperwork re-
duction. They levied over 200 million additional hours of burden on
the public in this past year.

The second panel, Agriculture and Interior clearly have a long
way to go to properly manage their paperwork burdens they impose
on the public. Those two forms we had, one for the Commodity
Credit Corporation and the other for the report on acreage, frankly
are clear indications of the confusion that reins there.

We are trying to bring some rationality to this so we are not col-
lecting the same information on six or seven or eight different
forms. The statute is clear. I don’t think either of you consider
yourselves victims, but you are being victimized by this. Congress
is trying to fix it. We will leave the record open for 10 days and
we will be sending the Labor Department a letter with your testi-
monies attached asking them to respond directly. I do appreciate
your coming. Thank you for coming.

This hearing is adjourned.

[Whereupon, at 12:14 p.m., the subcommittee was adjourned, to
reconvene at the call of the Chair.]

[The prepared statement of Hon. John F. Tierney and additional
information submitted for the hearing record follow:]
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April 11, 2002 Statement of Rep. John F. Tierney
House Government Reform Subcommittee on Energy Policy, Natural Resources and
Regulatory Affairs Hearing on “Paperwork Inflation — The Growing Burden on America”

Mr. Chairman, thank you for holding this hearing. I strongly support efforts to eliminate
unnecessary, duplicative, and overly-burdensome paperwork. Ihope we will hear about some
success stories in this area today. Although estimates of paperwork burden are interesting, the
real question is whether the government is collecting the right information from the right people
and doing so efficiently.

Despite a recent news report claiming that the wealthiest 5% of Americans carry a heavy
tax burden, other reports indicate that more wealthy taxpayers are evading their tax burden by
underreporting their income.

For example, this Sunday’s New York Times reported that the IRS is not collecting the
information it needs to ensure that the wealthy are paying their share of taxes. The IRS "doves not
track nonwage income as closely as wage income -- and in some cases does not verify it at all,
even as the IRS says that cheating on nonwage income is rising.” With the information it
currently collects, the IRS cannot verify whether business owners, landlords, investors and
partners are honestly and accurately reporting their earnings. Furthermore, some Americans are
taking advantage of the IRS’s lack of information and cheating the government of an estimated
$70 billion a year by hiding income in offshore accounts.

Even when the IRS is collecting the right information, it has not always been putting it to
good use. The IRS generally does not match individual tax returns of wealthy Americans with
third party reports on that income -- such as reports on partnership, company and trust income.
My understanding is that IRS Commissioner Rossotti, who has joined us today, estimated that as
much as one dollar of every five dollars from partnerships is not reported on individual tax
returns. In other words, honest American taxpayers are picking up the tab for these lost funds,
which is an estimated 9 to 64 billion dollars this year alone. The Times reports "the larger sum,
if collected, would be enough to exempt from income taxes the 62.5 million taxpayers -- half of
all those who file -- who made less than $508 a week. And there would still be 329 billion left.”

Moreover, the IRS is more likely to audit returns submitted by low wage earners who
may be understating their tax liability by a few thousand dollars than returns submitted by
wealthy individuals who may be understating their liability by tens of thousands of dollars. A
taxpayer who applies for the Earned Income Tax Credit has a 1 in 47 chance of being audited
while an individual earning more than $100,000 has a 1 in 145 chance of an audit.

This is in addition to the problem of corporate abuse of tax laws and expatriation. By
incorporating in Bermuda or the Cayman Islands, companies that are owned primarily by U.S.
investors, and that receive all the protections and benefits of being located in the U.S., avoid
millions each year in U.S. taxes.
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Enron has about 900 subsidiaries abroad, including the Cayman Islands and Bermuda. It
ended up paying no US taxes in four of the last five years and received $382 million in income
tax refunds. Another company, Tyco, formerly headquartered in Exeter, New Hampshire, has
created a nominal headquarter office in Bermuda to avoid paying U.S. taxes. Despite revenue of
$36 billion last year, the company avoided paying $400 million in taxes it would have had to pay
if it had not changed its mailing address. And yet Tyco continues to have the majority of its
operations in the U.S., where most of its investors live as well. I wonder what information the
IRS is collecting on these issues?

The paperwork and taxes avoided by these companies, which also include Global
Crossing, Cooper Industries, Foster Wheeler Ltd., Nabors Industries and Accenture, is in stark
contrast to the burden imposed on the individual taxpayer who can’t simply establish a mailing
address overseas and legally avoid paying their taxes. Even more problematic is that two other
companies, Ingersoll-Rand, which is already incorporated overseas, and Stanley Works, which is
in the process of nominally moving its headquarters, together hold 300 federal contracts.

As this practice becomes more common, one Emst and Young tax partner cited
patriotism as the only potentially troubling issue that corporations should consider before moving
offshore. But, she said, profits trump patriotism.

I am pleased that Commissioner Rossotti recently acknowledged the need to increase the
IRS’s audits of individuals engaged in partnerships and trusts. This is a step in the right
direction, and I encourage him to continue with these efforts. I am also pleased that several bills
have been or will be introduced in the House and Senate to address the issue of Bermuda tax
havens.

1 am aware, Mr. Chairman, that you have asked OIRA to provide in-depth paperwork
analyses of a number of safety, environmental, and public health protections. I also know that in
the past this type of regulatory review has been used to significantly weaken regulations opposed
by industry. And in December, a Washington Post article alleged that a similar effort was again
underway. According to the article, “A lobbyist said he was disturbed by what he perceived as
an ‘underhanded’ campaign to use obscure paperwork guidelines as a back-door mechanism to
gut long-established regulations. He was told that the campaign had Graham’s blessing, if not
his fingerprints. The campaign is being run out of the House Government Reform subcommittee
on energy policy, natural resources and regulatory affairs, . . . The goal, several attendees said,
was not just to reduce unnecessary paperwork, but to persuade Graham to use little-known
provisions of the Paperwork Reduction Act to try to weaken paperwork-intensive regulations.”

In his prepared testimony, Dr. Graham has expressed a willingness to evaluate the
paperwork burden of regulations proposed for review by the Subcommittee majority.
I have two comments about this issue. First, it would be greatly disturbing, if, as reported in the
Post article, this Subcommittee’s staff were working with industry lobbyists and with the implicit
or explicit blessing of OIRA to weaken important federal regulations through paperwork
reduction. Second, it would be a great misuse of scarce resources for OIRA to focus its efforts
on reviewing the paperwork burden imposed by regulations in what Dr. Graham characterizes as
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a “labor intensive” undertaking, when there are more important paperwork and regulatory issues
to attend to.

Mr. Chairman, I hope you will join me in asking Dr. Graham to focus OIRA’s efforts
where they are most needed. Rather than working to find a technical excuse for undermining
important safety, environmental, and public health protections, OIRA should focus more of its
resources on the IRS, which is responsible for about 83% of the government-wide paperwork
burden, is not collecting enough information from wealthy taxpayers and corporations, and is not
putting some of the information it collects to good use. 1look forward to learning more about all
of these issues from our witnesses and welcome their testimony.
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April 17, 2002

The Honorable John D. Graham
Administrator

Office of Information and Regulatory Affairs
Office of Management and Budget
Washington, DC 20503

Dear Dr. Graham:

This letter follows up on the April 11, 2002 hearing of the Subcommitiee on Energy
Policy, Natural Resources and Regulatory Affairs, entitled “Paperwork: Inflation - The Growing
Burden on America.” As discussed during the hearing, please respond to the enclosed followup

questions for the record.

Please hand-deliver the agency’s respongse to the Subcommittee majority staff in B-377
Rayburn House Office Building and the minority staff in B-350A Rayburn House Office
Building not later than noon on Thursday, May 9, 2002, If you have any questions about this
request, please call Subcommittee Deputy Staff Director Barbara Kahlow on 226-3058. Thank

you for your attention to this request.

Sincerely,

7
Dou:(/)z

Chairman

Subcommittee on Energy Policy, Natural
Resources and Regulatory Affairs

Enclosure

co: The Honorable Dan Burton
The Honorable John Tierney
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Specific Plans to Reduce Paperwork. The Office of Management and Budget’s (OMB’s)

Fiscal Year (FY) 2002 Information Collection Budget (ICB) reveals that only the
Commerce Department - due to the end of the decennial Census - had substantial net
program decreases from FYs 2000 to 2001. Unfortunately, as the General Accounting
Office (GAO) testified, OMB erroneously included the Transportation Department’s 42.5
million hours violation of law from 10/1/01 to 3/4/02 for the “Driver’s Record of Duty
Status” (formerly called the “Hours of Service of Drivers Regulations™) as a program
decrease instead of as an adjustment since it was in continuous use without any reduction

in burden on the public.

a. What significant paperwork reduction initiatives - with at least a 100,000 hours
decrease due to an agency action - were accomplished since January 20, 2001, and what
significant initiatives are planned in the remainder of 2002 for the following four non-~
Internal Revenue Service (IRS) agencies which each levy over 114 million paperwork
hours of burden on the public?

. HHS?
. Labor?
. SEC?
. EPA?

b. OMB’s FY 2002 ICB shows that two agencies - Agriculture and the Federal
Communications Commission (FCC) - had significant net program increases in burden
on the public - 5.7 million and 11.7 million hours, respectively. The FCC was one of the
12 agencies deleted from coverage by OMB’s ICB Bulletin this year. Which FCC
information collection(s) accounted for most of this increase? Was the increase due to a
change in law or was it made at the discretion of the FCC?

c. Despite the Paperwork Reduction Act’s (PRA’s) requirement for OMB to identify all
changes in burden, Appendix C in OMB’s FY 2002 ICB, entitled “Significant Paperwork
Reductions and Increases - FY 2001 & 2002,” fails to identify many of the specific
increases and decreases in IRS paperwork, which produce a net increase of over 200
million hours on the public. What specific non-statutorily required increases of 100,000
hours or more did the IRS levy on the public and why? Please provide a full accounting
for this net increase of over 200 million hours of burden on the public. '

d. What significant paperwork reduction initiatives were accomplished and are planned
to reduce burden on the following key groups?

. Farmers?
. Small businesses?
. State and local governments?

Program Decreases due to Agency Actions. GAO explained that, in recent years, OMB

has indicated in its ICB reports what specific type of action precipitated a program

2
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change in burden - a new statute, an agency action, or a reinstated/expired collection.
OMB’s chart on page 63 in its FY 2002 ICB combines program changes due to agency
action with those due to new statutes (in a column headed “FY 2001 Changes Due to
New Statute or Agency Action”) so the public cannot see what program changes were
due to agency action. Please provide a breakdown for each agency of the program
changes column to separately identify affirmative agency actions to reduce paperwork.

Dis Qiggure of OMB’s Role in Paperwork Reduction. Since 1993, OMB has been required

by executive order to disclose specific changes made during the course of its review of
agency regulatory proposals. The PRA requires OMB to keep the Congress “fully
informed” (44 USC §3514). To hold OMB accountable to Congress and the public, in
April, I asked if OMB would keep similar information about its review of agency
paperwork proposals. In October, OMB replied, “Administrator Graham is actively
exploring ways to develop a capacity to maintain a record of changes made ... during
OMB’s review.” In 1981, OMB’s computerized system began to record if a paperwork
was approved with or without change due to OMB’s review.

a. Will OMB commit to keep information, as of July 1, 2002, about the specific changes
made, if any, during its paperwork review? If not, why not?

b. 1 have expressed my support for your prompt, post-review and return letters in the
regulatory area. In the paperwork reduction area, how many prompt and post-review
letters and how many disapprovals under the PRA has OMB issued since January 20,
2001? If any, please provide a copy of each such letter.

Resolution of Agency PRA Violations.

a. In September, I asked OMB to provide resolution dates for each agency violation of
the PRA. To date, OMB has not yet fully provided this information. Please provide this
information for the hearing record.

b. The law requires OMB to include in its report to Congress a list of “all” violations of
the PRA (44 USC §3514(a)(2)(A)(iD)). The 12 agencies deleted from coverage by
OMB’s ICB Bulletin this year accounted for 64 violations of the PRA last year --
whereby agencies illegally imposed paperwork burden on the public without any or
current OMB approval, as required by law. What is the number of violations during FY
2001 in these 12 agencies? Please provide information for each of the 12 for the hearing

record.

¢. Two of the 12 deleted agencies include the Small Business Administration (SBA) and
the Federal Emergency Management Agency (FEMA). Did SBA and FEMA resolve
each of their 28 and 20 PRA violations, respectively, from FY 2000? If not, why, and
when will they be resolved?
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d. Last year’s ICB revealed that HUD and Agriculture had 99 and 96 PRA violations,
respectively, during FY 2000. During FY 2001, these agencies again top the list, with
113 and 67 violations, respectively. What steps has OMB taken since January 20, 2001
to rectify the chronic paperwork violations problems at these two agencies?

Progress in Reviewing Regulatory Paperwork. The FY 2001 Treasury and General

Government Appropriations Act required an OMB report to Congress which: (a)
evaluated the extent to which the PRA reduced burden imposed in agency rules
(“regulatory paperwork™), (b) evaluated the burden imposed by each major rule imposing
more than 10 million hours of burden, and (c) identified specific expected reductions in
regulatory paperwork in FYs 2001 and 2002. OMB’s report did not fully respond to the
statutory requirements. In response, in September, I asked OMB to reexamine 15 specific
non-IRS rules each imposing over 10 million hours of burden.

‘What is the progress of reexamining the paperwork in each of the following rules?:
Labor: Process Safety Management (PSM) of highly hazardous chemicals (79 million
hours on August 30, 2001)

SEC: confirmation of Securities Transactions (56 million hours)

Transportation: Hours of Service of Drivers regulations (42 million hours)
Transportation: Inspection, Repair, & Maintenance (35 million hours)

SEC: recordkeeping by Registered Investment Companies (21 million hours)

FTC: Truth in Lending regulation (20 million hours)

HHS: Investigational New Drug (IND) regulations (17 million hours)

EPA: standards for the use or disposal of Sewage Sludge (13 million hours)

Labor: Bloodborne Pathogens standard (13 million hours)

FTC: Fair Packaging & Labeling Act regulation (12 million hours)

Treasury: recordkeeping & reporting of Currency & Foreign Financial Accounts (12
million hours)

Labor: OFCCP recordkeeping & reporting requirements (11 million hours)

HHS: Medicare & Medicaid for Home Health Agencies (10 million hours)

HHS: Clinical Laboratory Improvement Amendments (CLIA) (10 million hours)
Education: Federal Family Education Loan program (10 million hours)

Public Disclosure. The PRA’s “Public Protection” provision is an important OMB tool to
reduce paperwork. In April, I asked if OMB would publish a monthly OMB Notice in
the Federal Register identifying: (a) all expirations of OMB PRA approval and (b)
information describing action by the executive branch to achieve each major program
reduction. Such a Notice could be widely circulated by interest groups to the affected
public and will more fully actualize the PRA “Public Protection” provision. In October,
OMB replied that, from information on its website, “the public can determine whether a
particular agency collection has a currently valid OMB approval.”
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1 do not believe that OMB’s website provides sufficient information for the public to
assess monthly results in paperwork reduction and paperwork for which the public is no
longer required to comply. As a consequence, will you publish such a Federal Register
Notice? If not, why not?

Staffing for IRS Paperwork. IRS accounts for 83 percent of all government-wide
paperwork burden. Most of this paperwork burden is due to forms which the public has
to complete, not regulatory rulings. In the last few years, its paperwork reduction
initiatives have barely made a dent in this burden. Currently, OMB has only one person
working part-time on IRS paperwork. In April, I asked if OMB would increase its
staffing devoted to IRS paperwork reduction. In October, OMB replied, “Administrator
Graham does not intend to make staffing decisions on IRS until he better understands
IRS’ initiatives in this area.”

To improve results, will you increase OMB staffing devoted to IRS paperwork reduction?
If s0, to how many full-time equivalents? If not, how will you assure this Subcommittee
that next year will show sizeable paperwork reduction results by the IRS?

Status of OMB/DOI/USDA Joint Effort. At last year’s April 24, 2001 hearing, a public

witness identified duplicative and burdensome paperwork imposed on farmers. In May, I
wrote a joint letter to OMB Director Daniels and Interior Secretary Norton asking for
OMB to work jointly with the Departments of the Interior and Agriculture to eliminate
any duplicative paperwork. What is the status of this joint effort?

Resolution of Agency PRA Violations. What specific steps has OMB taken to resolve
each of the following extant PRA violations:

OMB #: 0938-0366 - HHS’s “Intermediate Care Facilities for the Mentally Retarded,
Conditions of Participation” with 6,839,873 hours when OMB approval expired on
10/31/96

OMB #: 2502-0458 - HUD’s “Real Estate Settlement Procedures Act (RESPA) ... Model
Disclosure Statement ...” with 6,139,920 hours when OMB approval expired on 11/30/97
OMB #: 0560-0004 - Agriculture’s “Report of Acreage” with 2,854,710 hours when
OMB approval expired on 6/30/97

OMB #: 1830-0510 - Education’s “Reporting Requirements for Adult Education Act”
with 598,930 hours when OMB approval expired on 10/31/94
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

ADMINISTRATOR MAY -9 2002

OFFICE OF
INFORMATION AND
REGULATORY AFFAIRS

The Honorable Doug Ose

Chairman, Subcommittee on Energy Policy,
Natural Resources and Regulatory Affairs

Committee on Government Reform

U.S. House of Representatives

Washington, D.C. 20515-6143

Dear Mr. Chairman:

Thank you for your letter of April 17, 2002, enclosing additional questions as a follow-up
to your April 11, 2002, hearing on the Paperwork Reduction Act (PRA). I appreciated the
opportunity to testify before the Subcommittee and share OMB’s views on how we can work

with you and the agencies to improve the Federal government’s performance under the PRA.

Enclosed are OMB’s responses to your follow-up questions. If you would like any
additional information, please contact me at your convenience.

Sincerely,

'ohn D. Graham
Administrator

Enclosure

ce: The Honorable Dan Burton
The Honorable John Tiermney
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Qi.  Specific Plans to Reduce Paperwork. The Office of Management and Budget's (OMB's)
Fiscal Year (FY} 2002 Information Collection Budget (ICB) reveals that oxly the
Commerce Department - due to the end of the decennial Census - had substantial net
program decreases from FYs 2000 to 2001. Unfortunately, as the General Accounting
Office (GAO) testified, OMB erroneously included the Transportation Department’s 42.5
million hours violation of law from 10/1/01 to 3/4/02 for the “Driver’s Record of Duty
Status” (formerly called the “Hours of Service of Drivers Regulations”) as a program
decrease instead of as an adjustment since it was in continuous use without any reduction
in burden on the public.

a. What significant paperwork reduction initiatives - with at least ¢ 100,000 hours
decrease due to an agency action - were accomplished since January 20, 2001, and what
significant initiatives are planned in the remainder of 2002 for the following four non-
Internal Revenue Service (IRS) agencies which each levy over 114 miilion paperwork
hours of burden on the public?

- HHS?

. Labor?
. EPA?

. SEC?

Answer: Department of Health and Human Services (HHS)

For FY 2001, HHS achieved one significant burden reduction of at least 100,000
hours:

. Procurement — Solicitations and Contracts. HHS achieved this burden
reduction through increased use of Government-wide Acquisition
Contracts, task and delivery order contracts, electronic commerce, and the
increased threshold of use of commercial items. HHS estimates that these
factors have resulted in a burden reduction of 448,020 hours.

For FY 2002, HHS plans the following burden reductions of 100,000 hours or
more:

. Medicare Secondary Payer (MSF). The Centers for Medicare & Medicaid
Services (CMS) recently revised the MSP requirements for Medicare
outpatient services. Previously, CMS required that patients and hospitals
update MSP information every outpatient visit and then reduced the
frequency to once every 30 days. In its latest PRA submission, CMS has
further reduced the frequency of these updates to once every 90 days.
CMS estimates that this policy change will result in a burden reduction of
at least 146,312 hours. ‘
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Medicare Provider Cost Report Reimbursement Questionnaire. CMS
plans to eliminate forms in this cost report that are redundant with another
CMS reporting requirement, the Provider Enrollment Form (CMS-855).
CMS estimates these eliminations will result in a burden reduction of
624,971 hours.

Important Message from Medicare. This standard disclosure will replace
two existing inpatient hospital discharge rights notices: the Hospital Issued
Notice of Non-coverage (HINN), and the Notice of Discharge & Medicare
Appeal Rights (NODMAR). CMS also will reduce burden by providing
hospitals more flexibility in how they notify beneficiaries (i.e. posters,
reusable laminated clipboards, counter top tent cards, individual handouts,
ete.).

Department of Labor (DOL). DOL achieved two burden reductions of at least
100,000 hours:

Insurer to General Account Policyholders, DOL amended regulations fo
only require that an insurance company disclose certain information
annually and other information only upon request. The reduction in burden
of 737,702 hours reflected the less burdensome requirements of the final
rule.

Ergonomic Program Standard. This collection was discontinued due to
Public Law 107-5, signed on 3/20/01, which disapproved OSHA's final
Ergonomics Program. This resulted in a program change reduction of 40.6
million hours.

For FY 2002, DOL has planned the following burden reduction initiatives:

FElectronic Reporting Initiative. Labor organizations, union officers and
employees, labor relations consultants, and surety companies are required
to file various reports. This new electronic reporting initiative will
enhance the efficiency of this information collection.

Mine Act Regulation Streamiining. Current regulations require coal mine
operators to continuously maintain an average concentration of respirable
coal mine dust. Most coal miners do their own sampling. DOL plans to
publish a final joint dust rule stating that DOL will assume a portion of the
sampling responsibilities. This will effectively decrease the public’s
burden by 40,690 hours and save the public $1.5 million in costs.

(%]
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Environmental Protection Agency (EPA). EPA achieved one burden reduction of

at least 100,000 hours:

. Consolidated PCB Program Consolidated Information Collection. As
described in detail in Appendix C of the FY 2002 Information Collection
Budget, EPA achieved a significant burden reduction by promulgating
changes to its PCB regulations to, among other things: provide flexibility
in selecting disposal technologies for PCB wastes; expand the list of
prescribed, self-implementing decontamination procedures; and provide
less burdensome mechanisms for obtaining EPA approval for a variety of
activities

In 2002, EPA’s Office of Solid Waste (OSW) plans to propose a rule to
streamline or eliminate many reporting and recordkeeping requirements of the
Resource Conservation and Recovery Act (RCRA) program. This OSW effort
will streamline data collection for RCRA’s Biennial Report, which is a major
information collection mechanism for hazardous waste generation and
management.

Securities and Exchange Commission (SEC). Since January 1, 2001, the SEC has

not accomplished any 100,000 hour decreases due to agency action. OMB is
unaware of any SEC significant burden reduction initiatives planned for the
remainder of 2002.
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b. OMB’s FY 2002 ICB shows that two agencies - Agriculture and the Federal
Communications Commission (FCC) - had significant net program increases in burden on
the public - 5.7 million and 11.7 million hours, respectively. The FCC was one of the 12
agencies deleted from coverage by OMB’s ICB Bulletin this year. Which FCC information
collection(s) accounted for most of this increase? Was the increase due to a change in law
or was it made at the discretion of the FCC?

Answer:

We requested that FCC provide us with information responsive to this question.
FCC informed us of two collections that substantially increased burden. Both of
these information collections were in proposed rules that FCC promulgated
pursuant to statute. At the final rulemaking stage, FCC took action to reduce the
burden of both collections. Specifically, they are:

Receipt of Service Confirmation Form and Adjustment of Funding
Commitment and Modification of Receipt of Service Confirmation Form -
Universal Service for Schools and Libraries, FCC Forms 486 and 500.
This collection was revised in February 2001. The burden hours increased
from 45,000 hours to 1,065,000, resulting in a program change increase of
1,020,000 hours. This collection was due to the Commission’s
implementation of Section 254 of the Telecommunications Act of 1996
(Section 1721 of the Children's Internet Protection Act, Public Law 106-
554). On March 31, 2002, FCC reduced the burden to 75,000 hours.

Implementation of the Wireless Communications and Public Safety Act of
1999, Public Law 106-81. The burden estimate for this proposed new
collection was 10,982,470 hours. However, on January 18, 2002, at the
final rule stage, the burden hour estimate was reduced to 3,100 hours,
resulting in an adjustment of -10,979,370 hours. This adjustment was
made because the initial burden estimates were based on overestimates of
the number of entities that would be affected by this collection. Burden
estimates originally estimated a universe of 116,494 carriers and 83,506
State and local government entities. The estimate of the number of
carriers and State and local government entities was reduced to include
only those carriers that do not currently provide 911 service. Also, the
frequency of the reporting was also reduced from quarterly to two reports.
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¢. Despite the Paperwork Reduction Act’s (PRA’s) requirement for OMB to identify all
changes in burden, Appendix C in OMB’s FY 2002 ICB, entitled “Significant Paperwork
Reductions and Increases - FY 2001 & 2002, fails to identify many of the specific increases
and decreases in IRS paperwork, which produce a net increase of over 200 million hours on
the public. What specific non-statutorily required increases of 100,000 hours or more did
the IRS levy on the public and why? Please provide a full accounting for this net increase of
over 200 million hours of burden on the public.

Answer:

We requested that IRS provide us with information responsive to this question.
As you know, IRS accounted for almost all of the Department of the Treasury’s
net increase of approximately 259 million burden hours during FY 2001. About
214 million hours of this total represented program changes. According to GAO,
about two-thirds of these program changes (143 million hours) were not
statutorily required and were instead initiated by IRS. IRS conducted a review of
information collections that represented 96 percent (136 million hours) of these
non-statutorily required increases. IRS’ review indicated that:

. 21 million hours should have been classified as statutory changes, thus
lowering the number of hours of Service-initiated change to 122 million
hours.

. 14 million hours were added to allow for the identification of a third-party
designee.

. 90 million hours resulted from the IRS requesting additional information

to address noncompliance involving offshore tax shelters and other foreign
tax evasion schemes. For example, IRS required taxpayers to attach a list
of their partnership holdings and provide more information on the type of
income for which a foreign credit was claimed.

. 8 million hours resulted from our efforts to facilitate IRS e-file.

. 2 million hours resulted from a correction of a prior-year computation
error.

. 2 million hours resulted from a change to improve compliance in the fuel

excise tax area.

IRS noted that these increases fall almost entirely into one of two categories. One
category includes changes made to ensure greater compliance, especially in areas
that have been subject to abuse. The other category includes changes that result in
higher burden estimates for certain forms, but that in fact lower overall burden or
that otherwise makes compliance easier for taxpayers. Examples of these changes
include IRS’ efforts to facilitate e-file and allow for the identification of a third-
party designee.

The following table lists those IRS information collections with increases of more
than 100,000 burden hours, with a notation indicating if the change was required
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by statute. Note, for many of the other collections listed, some of the burden

increase was the result of statutory requirements.

Form/Information Collection

Burden Increase

8606

(Hours)

1098-T *1,053,933
1040ES 120,000
1065 74,804,120
990, Sched A and B *1,130,492
8867 *167,369
1116 *113,152
1041, Sched D, J, K-1 *1,570,085
1099-MISC 3,865,898
1099-R *1,749,081
1099-PATR 137,280
990T 135,426
1120W 396,000
8868 1,373,335
1120 1,094,526
8812 *6,185,000
1120, Sched. D, H, N, and PH 4,441,164
1065, Sched. D and K-1 15,444,451
4136 127,220
940, 940PR 1,258,365
6406 *218,750
1040EZ *3,897,582
5307 *3,819,430
5300, Sched Q *2,621,900
943, 943PR, 943 A, 943A-PR 526,961
1041, Sched D, J, K-1 *8,372,121
5471 *219,060
1041 Sched D, J, K-1 *1,013,284
8851 *1,540,000
2290 144,500
8275, 8275-R 1,605,000
2290E7Z 495,000
IRA Required Minimum Distribution Reporting 1,170,000
4562 16,835,000
8594 215,600
8038, 8038-G, 8038-GC 532,006
941, 941PR, 9418S, 941 Sched B, 941PR Sched B 22,097,698
RP 2002-XX 7,371,000
990 Sched A, B 727,100

242,085
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8050 348,600
720X 109,560
720 406,046
8879 5,440,000
RP 2001-56 Demonstration Auto Use 100,000
8878 610,000
1040-S8, 1040PR *2,656,120
1040 Sched A, B, C, C-EZ, D, D-1, E, EIC.F 19,011,704
1040A Sched 1, 2, 3 and EIC 8,689,904
941, 941PR, 94188, Sched B 928,570
RP 2001-VCAP 346,500
Form 720-TO *2,285,280
720-CS *148 485
8865 +285,8735
Reg. 107186-00 Electronic Payee Statements 2,844,950
Form 8582-CR 1,787,850
8873 *27,640,000
RP 2000-XX — 940 e-file program 207,125
TRAC for use in food and beverage industry 296,916
Form 990-PF 367,885
5227 733,940
8862 *330,000
8844 128,400
1045 165,660
1120 Sched D, H, N, PH 3,891,413
1042, 1042-S 143,780
Publication 1345 2,924,627
1120-S 11,275,350
*Statutory
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d. What significant paperwork reduction initiatives were accomplished and are planned to
reduce burden on the following key groups?

e Farmers?

¢ Small businesses?

o State and local governments?

Answer:

Agencies did not report any 100,000 hour decreases in the burden imposed on
farmers, small businesses, or State and local governments during FY 2001.
However, several significant paperwork reduction initiatives are planned for these

key groups.

Farmers. For farmers, USDA has developed a burden reduction initiative called
the Loan Deficiency Payments (LDP) Program Enhancement. This initiative will
develop a new Internet-based delivery system for processing loans, thereby
reducing burden and simplifying the program policy. A more complete
description of this initiative appears on page 48 of OMB’s report to Congress,
Managing Information Collection and Dissemination, which we submitted on
April 10, 2002.

Small Businesses. To relieve paperwork burden on small businesses, IRS has
started two initiatives. First, IRS has to decided to exempt, beginning in tax year
2002, small corporations with less than $250,000 in gross receipts and $250,000
in assets from completing Schedules L, M-1, & M-2 of Form 1120; Parts Il and
IV of Form 1120-A; and Schedules L and M-1 of Form 1120S. These changes
will allow these small businesses, for example, to use recordkeeping based on
their checkbook or cash receipts and disbursements journal, instead of the more
complicated double-entry system. IRS estimates that these changes will affect
approximately 2.6 million small businesses and reduce their burden by 61 million
hours.

In another initiative, IRS is decreasing the number of tax-related forms that an
employer must file while increasing the availability of electronic tax filing and
modeling for businesses. This initiative is expected to reduce the burden of tax
law compliance for businesses. In the aggregate, small businesses stand to save
up to $6.4 billion over six years. See page 32 of Managing Information
Collection and Dissemination for a more detailed description.

In addition to these efforts, SBA is developing a burden reduction initiative called
One-Stop Business Compliance Information, which will help small businesses by
creating a one-stop point of service web portal where they can easily access
information about laws and regulations. Estimates indicate that businesses will
save $58 million annually by searching for information in an organized, user-
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friendly manner in one portal. This initiative is discussed in greater detail on
pages 31, 40, and 41 of Managing Information Collection and Dissemination.

State and Local Governments. Several burden reduction initiatives are also
planned to reduce burden on State and local governments. One of these
initiatives, the E-Grants project, will make it easier for potential grant recipients to
obtain information about Federal grants. This initiative will ease burden on State
and local governments as the Federal government awards over $300 billion in
grants each year to State, local, and tribal governments, universities, and non-
profit organizations. A more complete description of this initiative appears on
pages 41 and 42 of Managing Information Collection and Dissemination.

Another initiative, the Geospatial Information One-Stop, will provide access to
the Federal government’s spatial data assets in a single location. This initiative
will help make this information more accessible to State and local governments
and reduce duplicative efforts. The project is described in more detail on page 34
of Managing Information Collection and Dissemination.

In addition, the Social Security Administration is managing an initiative, e-Vital,
which would expand the existing vital records online data exchange efforts
between Federal agencies and State governments. This project would eliminate
much of the burden associated with delivering vital record information from local
governments to the federal government, enabling a more efficient and effective
benefit qualification. - This initiative is described on page 35 of Managing
Information Collection and Dissemination.
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Q2. Program Decreases due to Agency Actions. GAO explained that, in recent years, OMB has
indicated in its ICB reports what specific type of action precipitated a program change in
burden - a new statute, an agency action, or a reinstated/expired collection. OMB'’s chart
on page 63 in its FY 2002 ICB combines program changes due to agency action with those
due to new statutes (in a column headed “FY 2001 Changes Due to New Statute or Agency
Action”) so the public cannot see what program changes were due to agency action. Please
provide a breakdown for each agency of the program changes column to separately identify
affirmative agency actions to reduce paperwork.

Answer: The following chart provides, for each agency, a breakdown of program changes

due to statutory requirements and program changes due to agency action. This
breakdown is based on the information reported in Appendix C of the FY 2002
ICB, “Significant Paperwork Reductions and Increases-FY 2001 & 2002.”
Because these exhibits excluded changes of less than 10,000 hours, they do not
represent a comprehensive accounting of all FY 2001 burden changes.

Agency Changes Due to Statute Changes Due to Agency

(millions of hours) Action (millions of hours)
USDA +.71 +1.37
Commerce +.02 -28.6
Defense +.2 -85
Education 0 -1.57
Energy 0 -6
HHS 0 +1.57
HUD 0 -0.48
Interior 0 -02
Justice +3.4 -29
Labor -38.8 +36.4
State 0 -11
Transportation +.05 +1.02
Treasury +92.98 +121.48
VA 0 -.05
EPA +.63 +.08

Q3. Disclosure of OMB's Role in Paperwork Reduction. Since 1993, OMB has been required

by executive order to disclose specific changes made during the course of its review of

10
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agency regulatory proposals. The PRA requires OMB to keep the Congress “‘fully
informed” (44 USC §3514). To hold OMB accountable to Congress and the public, in
April, I asked if OMB would keep similar information about its review of agency
paperwork proposals. In October, OMB replied, “Administrator Graham is actively
exploring ways to develop a capacity to maintain a record of changes made ... during
OMB'’s veview.” In 1981, OMB’s computerized system began to record if a paperwork
was approved with or without change due to OMB’s review.

a. Will OMB commit to keep information, as of July 1, 2002, about the specific changes
made, if any, during its paperwork review? If not, why not?

Answer:

OMB is beginning to collect information on whether an agency’s information
collection changed during PRA reviews. Specifically, OMB’s computerized
database has begun to indicate whether a collection request is “approved without
change” from what the agency originally submitted or “approved with change.”

OIRA is also currently working with the Regulatory Information Services Center
(RISC) at the General Services Agency (GSA) to create a new information system
that will replace OTRA’s current, somewhat antiquated, database. GSA has hired
Booz-Allen Hamilton to develop this new system, which will expand on the
existing system, the RISC/OIRA Consolidated Information System (ROCIS), that
RISC uses to produce the Semi-Annual Unified Agenda of Federal Regulatory
and Deregulatory Actions. Our goal is have the new, enhanced ROCIS fully
operational by November 2003.

ROCIS will be an internet-based system that will accept paperwork and regulatory
submissions from Federal agencies and provide materials to OIRA staff for their
review. ROCIS will maintain a record of each OIRA review, including the
information submitted by an agency and a record of OIRA’s actions. Almost all
the public records that are currently located in OIRA’s Docket Library in paper
form will be accessible to the public in electronic form. Search capabilities in the
new system will make it easy for individuals to search these public files for
information about paperwork and regulatory issues that might be of interest.

11
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b. I have expressed my support for your prompt, post-review and return letters in the
regulatory area. In the paperwork reduction area, how many prompt and post-review letters
and how many disapprovals under the PRA has OMB issued since January 20, 20017 If any,
please provide a copy of each such letter.

Answer: On March 4, 2002, OMB sent the Environmental Protection Agency a “prompt
letter” encouraging the agency to consider a number of specific steps to improve
the practical utility and public availability of information on the environmental
performance of industrial facilities. The text of the letter is available on OMB’s
website at
<http://www.whitehouse.gov/omb/inforeg/epa_tri3_prompt030402.html>.

According to OMB’s computerized database, OMB disapproved 23 agency

information collection requests between January 20, 2001 and April 23, 2002,
Attached is a list of these disapprovals.

12
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O4. Resolution of Agency PRA Violations.

a. In September, I asked OMB to provide resolution dates for each agency violation of the
PRA. To date, OMB has not yet fully provided this information. Please provide this
information for the hearing record.

Answer:

We do not have information on resolution dates for each agency violation of the
PRA. We have, however, initiated a process to address this important matter. On
November 14, 2001, OMB sent a memo to the chief information officers (CIOs)
and general counsels for each agency covered by the Paperwork Reduction Act,
asking for an update of agency efforts on resolving outstanding agency violations
from the FY 2001 ICB.

Eight agencies responded to the memo. While many of the violations noted in the
FY 2001 ICB had been resolved by the cut-off date for the FY 2002 ICB, 47
outstanding violations from FY 2001 and prior years still remained unresolved,
not including those collections in place or modified without OMB approval.

We are continuing to follow up with all agencies to ensure strict compliance with
the PRA. We will be sending another memo to agencies, listing the violations
that are still outstanding. For those agencies with a substantial number of
outstanding violations, we will be following up that memo with meetings with the
CIO and GC to determine how these violations will be resolved, and how further
violations will be avoided in the future.

b. The law requires OMB to include in its report to Congress a list of “all” violations of the
PRA (44 USC §3514(a)(2)(4)(ii)). The 12 agencies deleted from coverage by OMB’s ICB
Bulletin this year accounted for 64 violations of the PRA last year -- whereby agencies
illegally imposed paperwork burden on the public without any or current OMB approval, as
required by law. What is the number of violations during FY 2001 in these 12 agencies?
Please provide information for each of the 12 for the hearing record.

Answer:

For the 12 agencies that were not covered by OMB’s ICB Bulletin this year,
Appendix A details collections that expired during the last fiscal year and had not
been reinstated as of September 30, 2001, and collections that were reinstated
during the fiscal year. Each individual collection that appears on this list is not
necessarily a violation of the PRA. This information only represents what OMB
provides each agency to assist them with reviewing their FY 2001 actions to
identify PRA violations. Next year, OMB will include the 12 agencies not
covered by OMB’s ICB Bulletin and will ask for PRA violation information for
both FY 2002 and FY 2001.
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¢. Two of the 12 deleted agencies include the Small Business Administration (SBA) and the
Federal Emergency Management Agency (FEMA). Did SBA and FEMA resolve each of
their 28 and 20 PRA violations, respectively, from FY 20007 If not, why, and when will they
be resolved?

Answer: OMB’s November 14, 2001, memorandum to agency CIOs and general counsels
stressed the importance of full agency compliance with the PRA. OMB also
requested detailed information from CIOs on the steps they were taking to resolve
PRA violations that we reported in the FY 2001 ICB.

Both SBA and FEMA have responded to the November 14" memo. Neither
agency has resolved all of their FY 2000 PRA violations. The information in the
following tables, which was provided to OMB by SBA and FEMA, indicates the
status of their violations.
SBA Vielations
OMB No._| Collection Title Compliance Status
3245-0015 | 8(a}y Business This collection has been consolidated into
Development 3245-0331, “8(a)/SDB Paper and Electronic
Application Forms | Application (7/31/2004).” OMB 83-C was
forwarded to OMB on 5/8/2001.
3245-0071 | Application for SBA is seeking a renewal of this collection. PRA
503/504 Loan package was approved by OMB on 4/23/2001.
3245-0073 } Application for The Office of Financial Asststance has requested
CDC this form be exempt from PRA requirements due to
low respondent rate.
3245-0077 | Small Business The Office of Financial Assistance is currently
Lending working on the PRA package. We anticipate
Companies submission by 6/02/2002,
Reporting and
Recordkeeping
Requirements
3245-0080 | Statement of This collection has been reinstated. New expiration
Personal History date is 5/31/2002.
3245-0108 | Small Business This collection has been reinstated. New expiration
" | Development date is 4/30/2004.
Counseling Record
3245-0132 | Lender Transcript SBA is seeking a renewal of this collection. PRA
packa.ge was approved by OMB on 3/12/2001.
3245-0185 | Secondary This collection has been reinstated. New expiration
Participation date is 3/31/2004.
Guaranty and
Certification
Statement
3245-0188 ] Personal Financial This collection has been reinstated. New expiration

14
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Statement date is 11/30/2004.
3245-0189 } Business Loan The Office of Financial Assistance is currently
Reconsideration working on the PRA package. We anticipate
Request submission by 6/02/2002,
3245-0191 | Reporting and The Office of Financial Assistance is currently
Recordkeeping for | working on the PRA package. We anticipate
Lenders submission by 6/02/2002.
3245-0203 § Contract Progress Currently under review by the Office of GC/BD.
Report
3245-0205 | 8(a) Annual Update | The Office of GC/BD is currently working on the
PRA package. ‘We anticipate submission by
7/02/2002.
3245-0270 | Semi-Annual The Office of GC/BD is currently working on the
Report on Services | PRA package. We anticipate submission by
in Connection with | 7/02/2002.
Obtaining Federal
8(a) Contracts
3245-0307 | Surety Guarantee This collection was discontinued due to a decrease
Graduation in respondents ~ less than 10. OMB 83C was
Questionnaire forwarded to OMB on 1/28/2002.
3245-0314 | Voluntary SBA is seeking a renewal from OMB. We anticipate
Customer Surveys the PRA package will be submiited by 4/2002.
FEMA Vielations
OME No. Collection Title Compliance Status
3067-0161 | National Fire This was an unapproved collection. The
Incident Reporting | Information Collections Management staff is
System working with the program manager to reinstate the
collection. A draft of the proposed clearance
package addressing OMB’s “Terms of Clearance”
is currently under review. This collection will be
submitted as an emergency clearance request so that
it can be brought into compliance as quickly as
possible. .
3067-NEW | Federal Hotel and | This was an unapproved collection. FEMA staff is

Mote! Fire Safety
Declaration Form

working with the program manager to request OMB
approval of this collection. The proposed clearance
package is currently under review. This collection
will be submitted as an emergency clearance
request so that it can be brought into compliance as
quickly as posgible.

Format for
Identifying
Exemplary

Practices in

This was an unapproved collection. The
Information Collections Management staff is
working with the program office to determine the
status of this collection, i.e., whether it is still being
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Emergency
Management

used, and if so to get the OMB clearance package
prepared and submitted to OMB.

Reader Survey
Form

This was an unapproved collection. The form is no
longer being used to survey readers of the FEMA
publication titled “Partnerships in Preparedness, A
Compendium of Exemplary Practices in Emergency
Management” Volumes I, II, ITI, IV.

Project Impact
Commitment Form

This was an unapproved collection. The “Project
Impact” initiative has been discontinued. FEMA is
not disseminating any publications relating to this
initiative and any information collections that have
been identified or previously approved by OMB are
no longer needed.

3067-0181

Survey of
Contractor
Responsibility

This was a lapsed collection. The collection is no
longer being used and should have been formally
submitted as a discontinued collection through
OMB’s notification process.

3067-0207

Hazard Mitigation
Grant Program
Application

This was a lapsed collection. A draft regulation is
currently being coordinated that implements
Section 404(c) of the Disaster Mitigation Act of
2000 and amends the Hazard Mitigation Grant
Program regulation currently in 44 CFR Part 206
Subpart N. The program office will be working
with the Office of General Counsel to publish the
proposed rule sometime in May 2002. In addition,
the application requirements in FEMA guidance
documents will also be reviewed together with draft
regulation for completion of the OMB clearance
package.

3067-0229

Mortgage Portfolio
Protection Program

This was a lapsed collection. The draft OMB
clearance package is pending review by the
Information Collections Management staff.
Because this collection is contained in a FEMA
regulation, the OMB clearance package will be
submitted for an emergency processing approval.

16
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d. Last year's ICB revealed that HUD and Agriculture had 99 and 96 PRA violations,
respectively, during FY 2000. During FY 2001, these agencies again top the list, with 113
and 67 violations, respectively. What steps has OMB taken since January 20, 2001 to
rectify the chronic paperwork violations problems at these two agencies?

Answer:

We take our responsibility for eliminating PRA violations very seriously. As
mentioned above, on November 14, 2001, OMB sent a memo to the chief
information officers and general counsels for each agency covered by the Paperwork
Reduction Act, asking for an update of agency efforts on resolving outstanding
agency violations from the FY 2001 ICB. Both HUD and USDA replied to the
memo, and listed the steps they were taking on each individual violation in order to
bring the collection into compliance with the PRA.

In the FY 2002 ICB, HUD had 37 unresolved violations of previously approved
collections, and had resolved 76 violations throughout FY 2001. USDA had 21
unresolved violations of previously approved collections, and had resolved 40
violations throughout FY 2001. While the number of unresolved violations is still
unacceptably high for these agencies, they have both made considerable progress in
resolving existing violations and avoiding new violations.

We are continuing to follow up with all agencies to ensure strict compliance with the
PRA. We will be sending another memo to agencies, listing the violations that OMB
reported as outstanding in the FY 2002 ICB. For those agencies with a substantial
number of outstanding violations, such as HUD and USDA, we will be following up
that memo with meetings with the CIO and GC to determine how these violations
will be resolved, and how further violations will be avoided in the future.
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Q5. Progress in Reviewing Regulatory Paperwork. The FY 2001 Treasury and General
Government Appropriations Act required an OMB report to Congress which: (a) evaluated
the extent to which the PRA reduced burden imposed in agency rules (“regulatory
paperwork”), (b) evaluated the burden imposed by each major rule imposing more than 10
million hours of burden, and (c) identified specific expected reductions in regulatory
paperwork in FYs 2001 and 2002. OMB's report did not fully respond to the statutory
requirements. In response, in September, I asked OMB to reexamine 15 specific non-IRS
rules each imposing over 10 million hours of burden.

What is the progress of reexamining the paperwork in each of the following rules?:
. Labor: Process Safety Management (PSM) of highly hazardous chemicals (79
million hours on August 30, 2001)

. SEC: confirmation of Securities Transactions (56 million hours)

. Transportation: Hours of Service of Drivers regulations (42 million hours)

. Transportation: Inspection, Repair, & Maintenance (35 million hours)

. SEC: recordkeeping by Registered Investment Companies (21 million hours)

. FTC: Truth in Lending regulation (20 million hours)
. HHS: Investigational New Drug (IND) regulations (17 million hours)
. EPA: standards for the use or disposal of Sewage Sludge (13 million hours)

. Labor: Bloodborne Pathogens standard (13 million hours)
. FTC: Fuair Packaging & Labeling Act regulation (12 million hours)
. Treasury: recordkeeping & reporting of Currency & Foreign Financial Accounts (12

million hours)
. Labor: OFCCP recordkeeping & reporting requirements (11 million hours)
. HHS: Medicare & Medicaid for Home Health Agencies (10 million hours)
. HHS: Clinical Laboratory Improvement Amendments (CLIA) (10 million hours)
. Education: Federal Family Education Loan program (10 million hours)

Answer: OMB has conducted a review of the 15 regulations identified by the Subcommittee as
imposing more than 10 million hours of paperwork burden. The results of this
review are summarized in Appendix B. For each regulation, information is provided
that describes the associated reporting and recordkeeping requirements, the burdens
they impose, the status of OMB’s approval of the requirements, and a
recommendation by OIRA staff to take action outside the normal Paperwork
Reduction Act (PRA) review and approval process.

As a general matter, OIRA carefully scrutinizes regulatory monitoring and reporting
requirement when they are first issued and when they are subsequently submitted to
OMB for renewal of approval under the PRA. OMB’s review of collections in
regulations focuses on minimizing paperwork burden while ensuring that agencies
obtain the information they need to ensure compliance with applicable standards.
Even in cases where OMB decides not to pursue an initiative with an agency to
address the reporting burdens in a particular rule, the PRA process provides an
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opportunity to regularly assess burdens.

OMB?’s initial review of the 15 regulations identified one candidate for reform (the
Department of Transportation’s Drivers Record of Duty Status) and three possible
_candidates for reform ~ the Department of Labor’s OFCCP Recordkeeping and
Reporting Requirements, the Department of Labor’s Process Safety Management
rule, and the Department of Health and Human Services” Use of the OASIS for
Home Health Agencies. For the 11 other regulations, OMB does not recommend any
action beyond the regular PRA review process.

1t should not be surprising that OMB’s review found few candidates for reform.
Selecting targets based on hour burden alone fails to take into consideration the
usefulness, or practical utility, of the information Federal agencies need to achieve
important programmatic missions. As indicated in Appendix B, OMB has found that
the paperwork burden imposed by 11 of the 15 rules is justified by their practical
utility. Many of these 11 regulations address important public needs, such as
protecting the country from future terrorist attacks and providing basic consumer
protections in the credit and securities markets.

OIRA will make final decisions about whether to work on these 15 rules when
OIRA’s public comment process on existing rules and information collections ends at
the end of the month. The public nominations for reform of regulatory and
paperwork requirements will be considered in conjunction with these 15 rules. The
President has imstructed OIRA to give particular attention to burdensome rules that
impact the small business community yet have little or no public benefit.
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Q6. Public Disclosure. The PRA’s “Public Protection” provision is an important OMB tool to
reduce paperwork. In April, I asked if OMB would publish a monthly OMB Notice in the
Federal Register identifying: (a) all expirations of OMB PRA approval and (b) information
describing action by the executive branch to achieve each major program reduction. Such a
Notice could be widely circulated by interest groups to the affected public and will more
fully actualize the PRA “Public Protection” provision. In October, OMB replied that, from
information on ifs website, “the public can determine whether a particular agency collection
has a currently valid OMB approval.” .

1 do not believe that OMB’s website provides sufficient information for the public to assess
monthly results in paperwork reduction and paperwork for which the public is no longer
required to comply. As a consequence, will you publish such a Federal Register Notice? If
not, why not?

Answer:  OMB has determined that we will not publish such a Federal Register notice for the
following reasons. First, to issue the type of notice you describe, OMB would have
to make individual, case-by-case legal determinations for each item that OMB
included in the announcement. As the courts have made clear (and as OMB
discussed at length in the preambles to OMB’s 1995 PRA implementing regulations),
an agency’s failure to comply with the PRA does not override statutory requirements
under which the public is required by law to submit information to an agency. OMB
would therefore have 10 request that the Justice Department conduct a legal review of
the underlying statute for each collection to determine if the reporting is required by
statute and not simply by agency action. Obtaining the Justice Department’s
concurrence before publishing the notice would also be necessary because Justice
would be responsible for bringing any enforcement actions.

Second, the information on violations could easily become out-of-date in the
intervals between each Federal Register notice. An agency, for example, could
obtain OMB’s approval of a collection afier it appeared in the Federal Register
notice but before the next notice is published. This “out of date” problem would
feave members of the public in the position of relying on an OMB netice that is no
longer correct.

Third, we believe a much better use of Federal resources would be to eliminate
violations by having a “zero tolerance” policy for PRA violations by agencies. This
is the objective of the process described in our response to Question 4 above.
Moreover, we would not want to suggest that PRA violations are acceptable as long
as they are published in the Federal Register. Finally, we think it would be unwise to
divert government resources from the day-to-day efforts by OMB and agency CIOs to
relieve paperwork burden fo the legal reviews and the interagency consultations that
would be required to publish the notice, since, as GAO noted at the hearing, most
resolutions of violations do not result in burden reductions for the public.

20



207

Q7. Staffing for IRS Paperwork. IRS accounts for 83 percent of all government-wide paperwork
burden. Most of this paperwork burden is due lo forms which the public has to complete, not
regulatory rulings. In the last few years, its paperwork reduction initiatives have barely
made a dent in this burden. Currently, OMRB has only one person working part-time on IRS
paperwork. In April, I asked if OMB would increase its staffing devoted to IRS paperwork
reduction. In October, OMB replied, “Administrator Graham does not intend to make
staffing decisions on IRS until he better understands IRS’ initiatives in this area.”

To improve results, will you increase OMB staffing devoted to IRS paperwork reduction? -If
50, to how many full-time equivalents? If not, how will you assure this Subcommittee that
next year will show sizeable paperwork reduction results by the IRS?

Answer:

It is our judgement that OMB’s current staffing level for IRS paperwork review is
appropriate. This conclusion is based on (1) a consideration of OMB’s general PRA
oversight responsibilities, (2) OMB’s historical experience with the PRA, (3) our
conclusion that the Tax Code is the source of most taxpayer burden, and (4) our
engagement with IRS on its effort to improve its measurement of taxpayer burden.

PRA Oversight. We must consider OIRA’s overall staffing level in light of our
efforts to work with all agencies, including IRS, to ensure that the Federal
government does all that it can to reduce paperwork burden while improving the
productivity, efficiency, and effectiveness of Federal programs. This oversight
requires OMB to balance of the quality of the information that agencies collect, use,
and disseminate against the reporting burdens imposed on the public. To meet its
regulatory review and information collection review responsibilities, OIRA allocates
its staff to those areas where there is the most opportunity for impact. EPA and HHS
regulations have more economic impact than the rules of other agencies, and are
among the highest volume regulators as well. By way of contrast, we do not formally
review Treasury regnlations.

Historical Oversight of IRS Paperwork. The current staffing level for IRS paperwork
review has not changed since the Paperwork Reduction Act was first enacted in 1980.
Since then, OMB and IRS have acquired over 20 years of experience complying with
the PRA’s requirements. Most of the more burdensome IRS information collections
— many of which are high-volume tax forms that are based on statutory requirements
— have been reviewed by OMB on a recurring basis. OMB and IRS have therefore
resolved many paperwork issues in previous reviews. Consequently, even though the
number and overall burden of IRS collections have increased — primarily due to
statutory revisions to the Internal Revenue Code and demographic and economic
changes (e.g., increases in population and expanded economic activity) — OMB has
not had to increase its staffing devoted to the review of IRS collections.

The Tax Code and IRS Burden. In evaluating IRS’s record on burden reduction, it is
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important to note the challenge IRS faces in administering the Tax Code. To ensure
taxpayer compliance with our tax laws, IRS must collect a tremendous amount of
information. This task is complicated by a massive, complex Tax Code that is
subject to continuous revision. In the 15 years following the 1986 overhaul of the
Code, Congress passed 84 tax laws. These laws required IRS to create and/or revise
reporting and recordkeeping requirements, which in turn increased taxpayer burden.
Moreover, there are other factors outside the control of IRS — most notably increases
in the frequency of tax filings due to economic growth — that increase the IRS burden
hours.

Measuring Burden. In recognizing that the Tax Code hinders IRS’s ability to reduce
taxpayer reporting burden, OMB has worked with IRS and Treasury to replace its
current burden estimation methodology with a new measure of compliance burden.
This revised measure will provide policymakers with a tool to assess the effects of
legislative proposals to create and revise statutory provisions on the taxpayer burden
before they are enacted. The specific goals of the new methodology include (1)
measuring compliance burden more comprehensively and accurately by, for example,
accounting for electronic filing methods; (2) providing a tool to reduce compliance
burden during the development and analysis of legislative and administrative
proposals; and (3) providing a tool to explain current levels of taxpayer burdens and

_the changes in those burdens due to administrative or statutory changes. We believe
that the capability of the new model to predict changes in burden due to changes in
tax law — as well as changes in IRS tax administration — will allow OMB, Treasury,
IRS, and Congress to work together to achieve tax policy objectives in a manner that
minimizes taxpayer burden, consistent with the effective and fair collection of needed
tax revenue.
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8 Status of QMB/DQIUSDA Joint Effort. At last year's April 24, 2001 hearing, a public

witness identified duplicative and burdensome paperwork imposed on farmers. In May, I
wrote a joint letter to OMB Director Daniels and Interior Secretary Norton asking for OMB
to work jointly with the Departments of the Interior and Agriculture to eliminate any
duplicative paperwork. What is the status of this joint effori?

Answer:

The Bureau of Reclamation (DOI), USDA, and OMB completed a review of the
Bureau of Reclamation information collection, “Individual Landholder’s Certification
and Reporting Forms for Acreage Limitation” (OMB # 1006-0005) in March. During
the review, OMB, DOL, and USDA staff examined both the universe of respondents
for the collection and the data elements required to implement each agency’s
programs. DOI, USDA, and OMB staff concluded that, while there is some overlap
in DOI and USDA respondents, statutory and regulatory program requirements for
the agencies require different information collections for different categories of
respondents. For example, if the Bureau of Reclamation requires irrigation water
users to file a form, their filing status and the information required depends on
whether the respondent is an individual, entity, charitable organization, trust, or
public entity and if the respondent is subject to the new law or the old law, USDA
does not require separate forms for these classes of respondents, nor do they always
require respondents to identify thernselves according to the Bureau of Reclamation
categories.

Similarly, while both DOI and USDA collect detailed information, the nature of the
detail required by each agency differs in such a way that it is not possible to
disaggregate, aggregate, or otherwise transform one agency’s collection of
information to serve the other’s purpose. For example, the Bureau of Reclamation
collects information on irrigable and irrigation land located in certain water districts
that have a contract with Reclamation. Information on the location of the land within
the water district and whether it is irrigable or irrigated land are critical to
implementation of the program. Lease and acreage information are required to meet
statutory mandates. USDA collects some acreage and Iease information, but they
collect this information based on who will receive benefits. Information on irrigation
may be collected if it affects benefits, but USDA does not collect information on
whether land is irrigable. Perhaps more importantly, USDA does not collect
information on either leases or acreage by water district. As a result, it would be
difficult — if not impossible ~ to transform the current USDA collected data into a
form that could be used by the Bureau of Reclamation.

Although DOI, USDA, and OMB concluded that the information collections are not
duplicative, DOI and USDA recognized that information technology might be used to
address concerns of their common customer base. At the end of the DOI, USDA, and
OMB review, USDA and DOI agreed to examine opportunities for reducing burden
through increased use of information technology.
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Q9. Resolution of Agency PRA Violations. What specific steps has OMB taken to resolve each of
the following extant PRA violations:

. OMB #: 0938-0366 - HHS's “Intermediate Care Facilities for the Mentally
Retarded, Conditions of Participation” with 6,839,873 hours when OMB approval
expired on 10/31/96

. OMB #: 2502-0458 - HUD’s “Real Estate Settlement Procedures Act (RESPA) ...
Model Disclosure Statement ... with 6,139,920 hours when OMB approval expired
on 11/30/97

v OMB #: 0560-0004 - Agriculture’s “Report of Acreage” with 2,854,710 hours when
OMB approval expired on 6/30/97

. OMB #: 1830-0510 - Education’s “Reporting Requirements for Adult Education
Act” with 598,930 hours when OMB approval expired on 10/31/94

Answer:  OMB # 0938-0336—HHS's Intermediate Care Facilities for the Mentally Retarded,
Conditions of Participation. This collection expired on October 31, 1996, and has
not been reinstated. OMB will be sending a letter to CMS to determine what actions
have been or will be taken in the near future to rectify the situation and to account for
the burden associated with this collection. Obviously, a violation such as this is
unacceptable, and we will work with HHS both to resolve it and ensure that such
violations do not occur in the future.

OMB # 2502-0458—HUD'’s Real Estate Settlement Procedures Act (RESPA)...
Model Disclosure Statement.... This collection expired on November 30, 1997, and
HUD is planning on resubmitting the collection for clearance in the very near future.
The 60-day Federal Register notice was published in late February 2002. Once
comments are received (if any) and reconciled, HUD will submit the package to
OMB for clearance. When we meet with the HUD CIO and GC we will cite this as
an example of one of the most egregious violations, and we will explore steps that
must be taken to avoid such violations in the future.

OMB # 0560-0004—Agriculture’s Report of Acerage. OMB approval of this
collection expired on June 30, 1997. With the passage of the 1996 Farm Bill and the
consequent removal of most production controls, OMB requested that the Farm
Service Agency (FSA) of USDA examine their information collections to determine
whether they were necessary for the proper functioning of the agency. In July of
1996, OMB specifically requested that FSA examine their requirement for producers
to report planting information for their crops (acreage reports) in person to FSA
county offices. OMB was particularly concerned about the undue burden placed on
producers from the “face-to-face” contact required for the reporting and about
duplicative reporting. USDA’s Risk Management Agency (RMA) collects nearly
identical information from many of the same producers. With no response from
USDA, OMB again asked USDA to describe the acreage reports that they would

24
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continue to collect and the basis for the collection in 1997, In response, USDA
committed to an in-depth review of their information collections. On September 30,
1997, USDA submitted an information collection for approval to OMB. The
submission did not respond to the terms of clearance on the previous approval and
did not adequately address the issues identified by OMB. OMB thus disapproved the
package on November 26, 1997, OMB has met with the FSA numerous times and, in
Fall 2000, with FSA and RMA, to assist USDA in resolving these issues. USDA has
also submitted two packages for OMB approval since the original disapproval.
Neither package provided a sufficient rationale for the continued collection of these
reports and, therefore, was not approved. Most importantly, both the meetings and the
submissions to OMB revealed that USDA has not resolved the issues surrounding the
duplicate collection of information between RMA and FSA. In their last submission
to OMB, USDA could not even provide a timetable for resolution. While some
progress was made on changing the requirements for reporting, FSA has also not
provided substantive evidence of change at the county office. When we meet with
the USDA CIO and GC, we will discuss this violation of the PRA, and explore steps
that will be taken fo assure that this violation will be remedied in the very near future.

OMB # 1830-0510—Education’s Reporting Reguirements for Adult Education Act.
OMB approval of this collection expired on September 31, 1994. Program staff
elected not to renew the collection in the expectation that Congress soon would
reauthorize the Adult Education Act. Congress, however, did not complete the
reauthorization of the law until 1998. In the interim, the Department did not require
States to respond to the law’s reporting requirements, but did continue to accept
submissions from States. This was a violation of the Paperwork Reduction Act. This
violation was resolved on January 11, 2000, with OMB’s approval of a new
collection, Adult Education Annual Performance and Financial Reports (1830-0027),
which collects similar information relating to the State grant program authorized by
the Adult Education and Family Literacy Act (Title I of the Workforce Investment
Act, PL 105-220). There is a significant difference in the number of burden hours of
the two collections because of differences between the two authorizing statutes and,
most importantly, a difference inn how burden hours were calculated for the two
collections.

5
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Appendix A

Expirations and Reinstatements, FY 2001

Federal Acquisition Regulation

OMB
Number

9000-0023

9000-0077

9000-0088

9000-0102

9000-0137

9000-0138

Title

Balance of Payments Program
Certificate -- FAR Sections
Affected: 25.305(a), 52.225-6

Quality Assurance
Requirements --FAR Sections
Affected: Supbarts 46.1 thru
46.3; 52.246-2 thru 52.246-8;
52.246-10; 52.246-12;
52.246-15

Travel Costs--FAR Sections
Affected: 31.205-46

Prompt Payment--FAR Sections
Affected: Subparts 32.9;
52.232-5; 52.232-26;
52.232-27;52.212-4

Simplified Acquisition
Procedures/FACNET — FAR
Sections Affected

Contract Financing--FAR
Sections Affected Subparts
32.0;32.1,32.2; 32.5,
32.10; 52.232-29 thru 32

Federal Communications Commission

3060-0028

3060-0035

3060-0048

OMB

Application for Authorization
in the Auxiliary Broadcast
Services

Application for Renewal of
Auxiliary Broadcast License

Application for Consent to
Transfer of Control

Date of
Expiration

09/30/2001

06/30/2001

06/30/2001

06/30/2001

02/28/2001

06/30/2001

05/31/2001

05/31/2001

01/31/2001

Date of

Date of

Reinstatement

09/20/2001

09/20/2001

09/20/2001

09/20/2001

Date of



Number

3060-0068

3060-0079

3060-0096

3060-0104

3060-0107

3060-0108

3060-0134

3060-0136

3060-0209

3060-0210

3060-0224

3060-0226

3060-0253

OMB
Number

213

Title

Application for Consent to
Assign an Experimental
Authorization

Application for an Amateur
Club, RACES, or Military

Recreation

Application for Ship Radio
Station License (and Temporary

Temporary Permit to Operate a
Part 90 Radio Station

Private Road Application for
Renewal, Reinstatement and/or

Emergency Alert System, EAS
Activation Report

Application for Renewal of
Private Radio Station License

Temporary Permit to Operate a

General Mobile Radio Service System

Personal Attacks -- Section
73.1920

Section 73.1930 Political
Editorials

Requests for Waiver -- 90.151

Modification of License --
90.135(d) and (e)

Connection of Telephone
Equipment to the Telephone
Network -- Part 68; Sections
68.106, 68.108, 68.110

Title

Expiration

01/31/2001

06/30/2001

05/31/2001

04/30/2001

06/30/2001

05/31/2001

05/31/2001

09/30/2000

03/31/2001

03/31/2001

03/31/2001

02/28/2001

04/30/2001

Date of
Expiration

Reinstatement

12/14/2001

Date of
Reinstatement



3060-0314

3060-0318

3060-0319

3060-0330

3060-0348

3060-0361

3060-0425

3060-0443

3060-0444

3060-0577

3060-0579

OMB
Number

214

Section 76.209, 1612, and
76.1613 --Fairness Doctrine;
Personal Attacks; Political
Editorials

Notification of Commencement
of Service or of Additional
or Modified Facilities

Application for Assignment of
Authorization or Consent to
Transfer of Control of Licensee

Applications to Hold
Interlocking Directorates --
Part 62

Section 76.79 and
76.1702-Records Available for
Public Inspection

Changes During License Term
--80.29

Selection Procedure for
Mutually Exclusive ITFS
Applications

Conditional Temporary
Authorization to Operate a
Part 90

220 and 800 MHZ Construction
Letter

Expanded Interconnection with
Local Telephone Company
Facilities

Expanded Interconnection with
Local Telephone Company
Facilitiés for Interstate
Switched Transport Services

Title

03/31/2001

01/31/2001

06/30/2001

04/30/2001

02/28/2001

04/30/2001

03/31/2001

04/30/2001

06/30/2001

09/30/2000

09/30/2000

Date of
Expiration

Date of
Reinstatement



3060-0623

3060-0630

3060-0639

3060-0640

3060-0646

3060-0746

3060-0794

3060-0796

3060-0808

3060-0811

3060-0820

OMB
Number

215

Application for Mobile Radio
Service Authorization or Rural

Directional Antenna System
Tolerances - Section 73.62

Implementation of Section
309(3) of the Communications
Act, Competitive Bidding — PP
Docket No. 93-253 First
Report and Order

Construction of SMR Stations
Request for Additional Information

Policies and Rules Concerning
Unauthorized Changes of
Consumers' Long Distance
Carriers -- CC Docket No.94-129

Application for Electronic
Renewal of Wireless Radio
Services

DTV Report on Construction
Progress

Administration of the North
American Numbering Plan,
Carrier Identification Codes
(CICs), CC Docket 92-237
(Semi-Annual Access and Usage
Reporting Requirements)

Amendments to Uniform System
of Accounts for Interconnection --

CC Docket No. 97-212 (Proposed Rule)

Implementation of Section
309(j) of the Communications Act

Transfers of Control
Involving Telecomm. Carriers

Title

06/30/2001

09/30/2001

09/30/2001

03/31/2001

01/31/2001

06/30/2001

09/30/2000

12/31/2000

02/28/2001

09/30/2000

09/30/2001

Date of
Expiration

Date of
Reinstatement



3060-0827

3060-0829

3060-0831

3060-0832

3060-0838

3060-0840

3060-0845

3060-0846

3060-0847

3060-0869

216

Request for Radio Station
License Update

Streamlining of Mass Media
Applications, Rules and
Processes

MDS and ITFS Two-Way
Transmissions (Proposed Rule)

Performance Measurements and
Reporting Requirements for
Services and Directory
Assistance -- CC Docket No.
98-56 (NPRM)

Streamlining of Radio
Technical Rules in Parts 73
and 74 of the

Access Charge Reform for
Incumbent Local Exchange
Carriers Subject to
Rate-of-Return Regulation --
CC Docket No. 98-77 (Proposed
Rule)

1998 Annual Biennial Review

of ARMIS Reporting Requirements

Amendment of the Commission's
Rules to Provide for Use of

1998 Biennial Regulatory
Review, Review of Accounting
and Cost

Review of the Commission's
Broadcast and Cable Equal
Employment Streamlining
Proceeding (Proposed Rule)

09/30/2001

07/31/2001

07/31/2001

07/31/2001

09/30/2000

09/30/2001

09/30/2000

06/30/2001

09/30/2000

09/30/2000



OMB
Number

3060-0925

3060-0941

3060-0958

3060-0964

3060-0976

217

Title

Study to Provide Information
on Historical Participants in
Broadcast and wireless
Licensing by the FCC and
Secondary Market 1950 to
Present

Report on Line Sharing

Repeal or Modification of the
Personal Attack and Political
Editorial Rules, MM Docket

No. 83-484

Certification for Waiver of
September 30, 2000 Deadlines

Policy and Rules Concerning
the International Interexchange

Federal Deposit Insurance Corporation

3064-0024

3064-0089

3064-0107

3064-0132

3064-0142

Annual Report of Trust Assets

Asset Marketing Survey, Loans
and Real Estate

Dispute Resolution Neutrals
Questionnaire

Asset and Liability Back-Up
Program

Deposit Insurance Survey of
Consumers

Federal Emergency Management Agency

3067-0021

3067-0206

Claims for National Flood
Insurance Program (NFIP)

FEMA Grant Administration
Forms

Date of
Expiration

09/30/2000

11/30/2000

04/30/2001

03/31/2001

07/31/2001

08/31/2001

10/31/2000

11/30/2000

10/31/2000

05/31/2001

03/31/2000

03/31/2000

Date of
Reinstatement

12/07/2000

02/22/2001
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OMB
Number Title

3067-0208 State Administrative Plan for
the Hazardous Mitigation Grant Program

3067-0219 Approval and Coordination of
Requirements to use the NETC
for Extracurricular Training Activities

3067-0248 Emergency Management Exercise
Reporting System (EMERS)

3067-0272 Capability Assessment for
Readiness (CAR)

Federal Energy Regulatory Commission

1902-0024 Monthly Report of Cost and
Quality of Fuels for Electric Plants

1902-0070 Gas Pipeline Rates: Rate
' Tracking

1902-0084 Gas Pipeline Rates: Refund
Requirements

1902-0144 Emergency Natural Gas Sale,
Transportation and Exchange

1902-0152 Gas Pipeline Rates: Rate
Tracking (Formal)

1902-0155 Certificated Rate Filings:
Gas Pipeline Rates

1902-0181 Pilot Project For Electronic
Filing of Documents

1902-0183 California Public Utility
Sellers Weekly Report

1902-0184 California Natural Gas
Marketer's Report

Date of
Expiration

09/30/1996

03/31/2000

10/31/1996

07/31/2001

07/31/2000

12/31/2000

07/31/2000

07/31/2000

11/30/2000

01/31/2001

11/30/2000

06/30/2001

06/30/2001

Date of
Reinstatement

12/05/2000

12/05/2000

11/28/2001

10/26/2001

01/23/2001

10/05/2001

02/15/2001

02/15/2001

10/05/2001



OMB
Number

219

Title

Federal Trade Commission

3084-0116

Survey of Rent-to-Own
Customers

National Aeronautics and Space Administration

2700-0003

2700-0009

2700-0050

2700-0052

NASA Contractor Financial
Management Reports

AST-Technology Utilization
Patent Waiver Report

NASA FAR Supplement, Part
1827, Patents, Data and Copyrights

National Science Foundation

3145-0001

3145-0033

3145-0136

3145-0141

3145-0161

OMB

Application for NATO Advanced
Study Institutes Travel Award

and NATO Advanced Study
Institutes Travel Award Report Form

Survey of Public Attitudes and
Understanding of Science and
Technology

EHR Generic Clearance

1999 National Survey of
College Graduates (NSCG)

Cross-Project Evaluation of
The National S¢ience
Foundation's Local Systemic
Change Through Teacher
Enhancement Program (LSC)

Date of
Expiration

09/30/2001

06/30/2001

04/30/2001
08/31/2001

05/31/2001

02/28/1984

04/30/2000

02/28/2001

04/30/2001

09/30/1998

Date of

Date of
Reinstatement

10/15/2001

09/20/2001

11/20/2001

02/26/2002

02/01/2001

11/29/2001

Date of



Number

3145-0172

220

Title

Outcomes and Impacts of
Research Programs of the
International Institute for

Applied Systems Analysis

Nugclear Regulatory Commission

3150-0031

3150-0189

NRC Form 244, Registration
Certificate - Use of Depleted
Uranium Under General License

Joint NRC/EPA Survey of
Sewage Sludge/Ash

Securities and Exchange Commission

3235-0136

3235-0442

3235-0516

3235-0517

3235-0519

3235-0520

3235-0521

3235-0544

OMB

Record Retention Requirements
for Registered Transfer Agents

Recordkeeping and Reporting
Requirements Relating to
Broker- Dealer Trading
Systems (17 CFR 240.17a-23)

Issuers Registering Offerings
of Securities That Are Not
Eligible To Use Other Forms -- Form A

Small Business Issuers
Securities Registration -- Form SB-3

Securities Registration --
Form C

Securities Registration -~
Form B

Rule 425

Online Investor Behavior
Survey

Expiration

09/30/2000

07/31/2000
06/30/2001
09/30/2001
03/31/2001

03/31/2001

03/31/2001
03/31/2001
03/31/2001

06/30/2001

09/30/2001

Date of

Reinstatement

12/06/2000

09/17/2001

Date of



221

Number Title

Small Business Adminjstration

3245-0012 Requests from Borrowers
(Reports, Records, and

Financial Statements)

3245-0015 8(a) Business Development
(BD) Program Applications

3245-0063 SBIC Financial Reports
3245-0074 CDC Annual Report Guide

3245-0075 National Training Participant
Evaluation Questionnaire

3245-0076 Notice to New SBA Borrowers
3245-0078 Portfolio Financing Report
3245-0080 Statement of Personal History

3245-0083 Amendments to License
Application

3245-0091 Request for Counseling
3245-0108 SBDC Cc‘>unseling Record
3245-0118 Disclosure Statement
3245-0132 Lender Transcript of Account
3245-0183 SBA Counseling Evaluation

3245-0185 Secondary Participation
Guaranty Agreement

3245-0188 Personal Financial Statement

OMB
Number Title

10

Expiration

09/30/2001

05/31/2000
07/31/2001

04/30/2001
11/30/1997

10/31/2000

10/31/2000
04/30/2001
06/30/1996

08/31/2001

06/30/2001
08/31/2000
09/30/2001
05/31/2000
10/31/2000

08/31/2000

03/31/2000

Date of
Expiration

Reinstatement

02/22/2001

07/19/2001

12/06/2000

03/29/2001

07/19/2001

05/02/2001

04/13/2001

03/12/2002

03/29/2001

11/21/2001

Date of
Reinstatement



3245-0200

3245-0228

3245-0312

3245-0313

3245-0314

3245-0315

3245-0316

3245-0317

3245-0332

222

Settlement Sheet

Client's Report of 7(j) Task
Order Service Received

Survey of Job Creation and

Retention in the DELTA Program

Federal Agency Appraisal Form

Voluntary Customer Surveys in
Accordance with E.O. 12862

8(a) Electronic Application
Follow-Up Survey

Mentoring Programs that Work,
Women's Network for
Entrepreneurial Training

Small Disadvantaged Business
Certification Application

New Markets Venture Capital
Program

Social Security Administration

0960-0108

0960-0141

0960-0284

0960-0406

0960-0408

OMB
Number

Report of Work Activity,
Continuing Disability

Disability Report, Adult
Waiver of Your Right to
Personal Appearance before an

Administrative Law Judge

State Agency Schedule for
Equipment Purchases for SSA

Time Report of Personnel

Services for Disability Determination

Title

06/30/2001 03/12/2002

04/30/2001

03/31/2000 01/18/2001

06/30/2000 12/07/2000

09/30/2000

10/31/2000

12/31/2000

07/31/2001

07/31/2001

11/30/2000

04/30/2001

06/30/1990 08/30/2001

09/30/2001

09/30/2001

Date of Date of
Expiration Reinstatement



0960-0429

0960-0504

0960-0531

0960-0549

0960-0552

0960-0601

0960-0603

0960-0604

0960-0609

0960-0611

0960-0613

0960-0620

223

Notification of Projected
Completion Date

Disability Report, Child

Social Security Request for
Information

Request to Have Supplemental
Security Income Overpayment
Withheld from My Social
Security Benefits

Work History Report

Qualified Medicare

Beneficiary Demonstration Project

Function Report: Adult
Function Report, Third Party

Symptoms Report

National Study of Health and
Activity (NSHA)

Social Security Card Fee
Survey

Referral System for
Vocational Rehabilitation
Providers (RSVP)

Advance Notice of Termination
of Child's Benefits, and
Student's Statement Regarding
School Attendance

12

07/31/2001

03/31/2001

09/30/2001

09/30/2001

04/30/2001

12/31/2000

08/31/2001

08/31/2001

09/30/2001

09/30/2000

09/30/2001

06/30/2001

01/02/2002
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Appendix B
Non-IRS Regulatory Paperwork Over 10 Million Hours:
Candidates for Reform

1. DOL/OSHA: Process Safety Management (PSM) of Highly Hazardous Chemicals (OMB
Control No. 1218-0200)

Summary. The standard applies to all facilities that operate a process involving more than a
threshold amount of a highly hazardous chemical. The standard is intended to prevent or
minimize the consequences of a catastrophic release of toxic, reactive, flammable or explosive
chemicals. It places a number of requirements on such facilities including process hazard
analysis, operating procedures, training, procedures for management of changes, incident
investigations and several others.

Burden. The total burden is 79 million hours. The two most burdensome provisions are the
requirement for procedures for the management of change (50 million hours), and the
requirements for a quality assurance program to ensure the continued mechanical integrity of
equipment (10 million hours). While there were no public comments on the previous
submission, previous comments said that the burden was underestimated.

Status. OMB last approved this collection in October 1999; its approval expires in October
2002.

Recommendation: Possible Candidate for Reform. OMB will have an opportunity to assess the
burden of this requirement in light of its practical utility when DOL requests an extension of
approval later this year. There may be changes to the standard that would reduce burden without
reducing practical utility. Any such change would require a lengthy rulemaking.

2. SEC: Confirmations of Securities Transactions (OMB Control No. 3235-0444)

Summary: Rule 10b-10 requires broker-dealers to disclose basic trade information to customers
regarding their securities transactions. The information required by Rule 10b-10 includes: the
date and time of the transaction, the identity and number of shares bought or sold, and the trading
capacity (i.e., agent or principal) of the broker-dealer. In addition, depending on the trading
capacity of the broker-dealer, the rule requires the disclosure of commissions and, under
specified circumstances, mark-up and mark-down information. Transaction confirmations serve
several functions, both for investors and for broker-dealers. As a practical matter, broker-dealers
often use confirmations as customer invoices or billing statements. In addition, transaction
confirmations inform investors of transaction details so they can check for errors or
misunderstandings; provide investors with consumer information so they can evaluation the cost
and quality of the service they receive from their broker-dealers; disclose possible conflicts of
interest that may arise between investors and broker-dealers; and safeguard against fraud by
permitting investors to detect problems associated with transactions.
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Burden. SEC estimates that broker-dealers send approximately 3.36 billion confirmations
annually. The average cost per confirmation is estimated to be 89 cents, including postage. The
average cost to the industry in fiscal year 2000 was estimated to be $2.99 billion.

Status. OMB last approved this collection in January 2001; its approval expires in January 2004

Recommendation: No Action. SEC staff is planning to recommend to the Commission that SEC
amend Rule 10b-10 to accommodate trading in securities futures products. According to SEC,
these amendments would have little effect on PRA burden. Most transaction confirmations are
generated by automated systems, which allow confirmations to be generated efficiently. Some
firms deliver confirmations electronically, which also creates greater efficiencies. Further, Rule
10b-10 contains exemptions that are aimed at streamlining burden.

3. DOT: Drivers Record of Duty Status (OMB Ceontrol No. 2126-0001)

Summary. The “Hours of Services” (HOS) regulations are housed in Part 395 of the Federal
Motor Carrier Safety Regulations (FMCSR). The regulations spell out the number of hours a
driver can be on duty and drive. The record of duty status is the primary tool used by the
FMCSA to determine the compliance of motor carriers and CMV drivers with the maximum
driving the duty time limitation prescribed in the FMCSRs.

Burden. The burden of this collection is 161,364,492 hours (up from 42,464,327). The burden
includes the time required for 4,246,434 drivers to complete the record of duty status (estimated
at 26 hours per year) and 12 hours per year per driver for the carriers to review the drivers’
compliance.

Status. OMB last approved this collection in March 2002; its approval expires in March 2005.

Recommendation: Candidate for Reform. FMCSA is in the midst of a lengthy rulemaking to
revise the current rules. FMCSA has hired a contractor to develop a regulatory impact analysis
for a forthcoming final rule, which will address the burden issue. OMB’s review of this rule will
thus provide an opportunity to address the burden of this information collection.

4. DOT: Inspection, Repair, and Maintenance (OMB Control No.2126-0003)

Summary. The information is used by the FMCSA and State officials during compliance and
enforcement activities to verify that a motor carrier has established an inspection, repair, and
maintenance program for its equipment which meets the standards in part 396 of 49 CFR. Itis
generally recognized that there is a relationship between inspection, repair, and maintenance
practices for CMVs and defect-related CMV accidents. CMVs are frequently operated in excess
of 100,000 miles annually.
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Burden. The burden of this collection is 35,107,856 hours.
Status. OMB last approved this collection in May 2001; its approval will expire in May 2004.

Recommendation: No Action. Safety professionals, énforcement officials, and employees in the
trucking and motor coach industries recognize the documentation of CMV inspection, repair, and
maintenance as an important activity to the furtherance of highway safety. These records are also
critically important in determining if a motor carrier’s maintenance practices were causal factors
in an accident.

5. SEC: Recordkeeping by Registered Investment Companies (OMB Control No.
3235-0178)

Summary. The Investment Company Act of 1940 requires registered investment companies
("funds") and certain principal underwriters, broker-dealers, investment advisers and depositors
of funds to maintain and preserve records as prescribed by SEC rules. The rules require funds
and every underwriter, broker, dealer, or investment adviser that is a majority-owned subsidiary
of a fund, to maintain accounts, books, and other documents that form the basis for financial
statements required to be filed under section 30 of the Act, and of the auditor's certificates
relating thereto. The recordkeeping requirements are a key part of the Commission's investment
company regulatory program because they allow the Commission to monitor the operations of
funds and evaluate their compliance with the Federal securities laws.

Burden. SEC estimated that these rules impose an average burden of approximately 4,800
annual hours per fund. The estimated total annual burden for all 4295 funds subject to the rule
therefore was approximately 20,616,000 hours. Based on conversations with fund
representatives, however, Commission staff believe that, even absent these requirements, most of
the records created pursuant to the rules would generally be created as a matter of normal
business custom to, for example, prepare financial statements.

Status. OMB last approved this collection in March 2000; its approval expires in March 2003.

Recommendation: No Action. Commission staff will begin the process of extending OMB’s
approval during the next year. These notices will include new estimates of the rule’s paperwork
burden and justification.

6. FTC: Truth in Lending Requirements (OMB Control No. 3084-0088)

Summary. The Federal Trade Commission’s (FTC) Truth in Lending Requirements are designed
to further comparison credit shopping and informed credit decisionmaking by requiring accurate
disclosure of the costs and terms of credit to consumers. The requirements are promulgated by
the Board of Governor’s of the Federal Reserve System (Regulation Z) and implement the Truth
in Lending Act (TILA).
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Burden. The burden of the information collection is 21.5 million hours. The Commission
estimates the number of annual required disclosures to be 5.4 billion responses.

Status. OMB last approved this collection in January 2000; its approval expires in December
2002.

Recommendation: No Action. The predominant burden of the disclosure requirements (all but
approximately 1 million burden hours in recordkeeping) are associated with specific disclosure
requirements in Regulation Z and the vast majority of the requirements are expressly mandated
by TILA.

7. HHS/FDA: Investigational New Drug (IND) Regulations (OMB Control No. 0910-0014)

Summary. This collection is associated with FDA regulatory requirements for submission of a
new drug application. An IND is submitted by a physician who both initiates and conducts an
investigation, and under whose immediate direction the investigational drug is administered or
dispensed. A physician might submit a research IND to propose studying an unapproved drug, or
an approved product for a new indication or in a new patient population. The IND application
must contain information in three broad areas, animal pharmacology and toxicology,
manufacturer information and clinical protocols.

Burden. The total burden is 17 million hours. The provisions of the regulations with the highest
burden are the application itself (3 million hours), making amendments to the protocol (4 million
hours), and recordkeeping of individual case histories (4 million hours).

Status. OMB last approved this collection in September 1999; its approval expires in September
2002.

Recommendation: No Action. While certain sections of the regulations can likely be reformed to
achieve small burden changes, it is unlikely that reform would lead to large changes given the
practical utility of the information provided.

8. EPA: NPDES and Sewage Sludge Monitoring Reports (OMB Controel No. 2040-0004)

Summary. This ICR authorizes the collection of Discharge Monitoring Reports (DMRs) from
National Pollutant Discharge Elimination System (NPDES) permittecs. These reports are the
primary vehicle by which EPA and the States oversee compliance with the discharge
requirements of the Clean Water Act. Industry-specific requirements to monitor particular
pollutants are contained in individual effluent guidelines. Inrecent years, EPA has increasingly
included alternatives to monitoring in new or revised guidelines. For example, facilities in the
pulp and paper industry are allowed to submit information on operating parameters (that is
routinely gathered by facilities anyway) in lieu of monitoring Chemical Oxygen Demand (COD),
once they have completed an initial two-year monitoring period to determine the appropriate
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range of parameter values. Facilities in several other industries are allowed to develop a
management plan for toxic chemicals in lieu of monitoring.

Burden. The current reporting burden of this collection is 14.2 million hours.

Status. OMB last approved this collection in February 2002; its approval expires in February
2005.

Recommendation: No Action. This ICR is not recommended for further streamlining at this
time. EPA has undertaken a number of streamlining efforts in recent years. For example, in
1996, EPA issued guidance to States recommending reduced monitoring frequencies for facilities
with superior environmental performance (e.g., that discharge less than 50% of allowable
pollutant quantities). At the time, EPA estimated a 25% burden reduction once States had fully
implemented the guidance.

9. DOL/OSHA: Bloodborne Pathogens Standard (OMB Control No. 1218-0180)

Summary. This collection is associated with the OSHA standard for protecting workers exposed
to contaminated needlesticks (largely in the hospital setting). It sets a number of requirements
for employers to protect such workers including employee training, maintenance of a needlestick
injury log, and recording of vaccinations to such workers. The standard was amended in 2000 as
the result of a bill passed with strong bipartisan support requiring greater protection of workers
exposed to needlesticks.

Burden. The burden of this collection is 13 million hours. The protections added by the 2000
legislation will increase the burden by an additional 2 million hours. The most burdensome
provisions are the requirements to record Hepatitis B Vaccines and the training of potentially
exposed workers.

Status. OMB last approved this collection in March 2001; its approval expires in March 2004.

Recommendation: No Action. The increasing risk to hospital workers of injuries from
needlesticks was a key factor in the statutory expansion of these protections in 2000-2001. We
therefore believe it would not be prudent to revisit this issue until the effect of the new law can
be better understood.

10. FTC: Fair Packaging and Labeling Requirements (OMB Control No. 3084-0110)

Summary. The Federal Trade Commission enforces consumer disclosure requirements under the
Fair Packaging and Labeling Act (FPLA). The Commission establishes requirements for the
manner and form of labeling consumer commodities. The FT'C rules (16 CFR 500) specifically
require disclosure of product identity, net quantity of contents, and the name and location of the
company responsible for the product. The purpose of the FPLA and the accompanying
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regulations was to standardize the means used by sellers to disclose package content information
to buyers and to eliminate consumer deception and confusion concerning product size
representations.

Burden. FTC estimates the burden of FPLA to be 12 million hours, and the number of
disclosures to be 1.2 million.

Status. OMB last approved this collection in January 2000; its approval expires in December
2002.

Recommendation: No Action. FTC does not have information indicating public suggestions and
comment relating to the burden associated with the consumer disclosure regulations. FTC will
be reviewing the status of this program more thoroughly as it prepares its request for extension
towards the end of the year.

11. Treasury: Recordkeeping & Reporting of Currency and Foreign Financial Accounts
{OMB Control No. 1506-0009)

Summary. This collection encompasses 16 related reporting and recordkeeping requirements that
are at the core of the Treasury Department’s anti-money laundering regulations for banks,
savings associations, credit unions, securities broker-dealers, casinos, and money services
businesses (such as money transmitters, sellers of money orders and travelers checks, and check
cashers). The information collections also involve reporting and recordkeeping concerning the
transportation in or out of the country of cash in amounts greater than $10,000, as well as reports
by persons subject to the jurisdiction of the United States concerning foreign bank accounts.
Finally, one of these information collections involves special reports of transactions pursuant to
geographic targeting orders, which can be issued by Treasury when circumstances indicate that
enhanced scrutiny of transactions within a particular geographic area is warranted.

Burden. Treasury estimates the burden of this requirement to be 11.6 million hours, and the
number of reports by financial institutions to be 13 million.

Status. OMB last approved this collection in March 2002; its approval expires in March 2005.

Recommendation: No Action. These requirements, most of which concern the reporting and
recordkeeping of cash transactions greater than $10,000 (as well as certain smaller transactions
structured to avoid these reporting requirements) are necessary for law enforcement to trace
funds through the financial system. Not only are they used to trace narcotics traffickers and other
criminals, they are vital in tracing the financing that supports terrorist activities.

12. DOL/OFCCP: Recordkeeping and Reporting Requirements (OMB Control No.1215-
0072)
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Summary. This collection is associated with OFCCP regulations governing the maintenance of
affirmative action plans by Federal contractors. It also includes the requirements for contractors
to respond to OFCCP audits and requests for information.

Burden. The burden of this collection is 11 million hours. OFCCP modified its regulations in
December 2000 streamlining the requirements of this collection somewhat. However there have
been considerable complaints from contractors about the information OFCCP requests on its
audits which is not outlined in regulation. The most prominent of these have been OFCCP’s
burdensome interpretation of the definition of a job applicant in EEOC’s Uniform Guidelines on
Employee Selection Procedures. We also note that the regulatory reform that streamlined the
requirements of the affirmative action plan also introduced the Equal Opportunity Survey for
federal contractors, a separate collection with a burden of approximately 1 million hours.

Status. OMB last approved this collection in January 2001; its approval expires in June 2002.

Recommendation: Possible Candidate for Reform. While revising the underlying regulation is
not recommended, meaningful reform may be possible by examining the audit practices of
OFCCP and addressing the “applicant” issue. The EO Survey was a priority one item in last
year’s cost-benefit report and the Department of Labor is examining its options regarding its use.

13. HHS/CMS: Medicare/Medicaid Programs Use of the OASIS for Home Health Agencies
and Supporting Regulations (OMB Control No. 0938-0760)

Summary. This reporting requirement and supporting regulations require that Home Health
Agencies (HHAs) report to CMS and states Medicare/Medicaid patient data using a standard core
assessment data set, the Outcome and Assessment Information System (OASIS). The patient
data are used for case mix adjustment in the prospective payment system for HHA Medicare
reimbursement, as well as quality assurance/survey and certification efforts.

Burden. The burden imposed by this collection is 10,454,100 hours/annually. CMS expects that
over time, this burden will decrease as HHAs replace their day-to-day medical recordkeeping
formats with the OASIS. However, HHAs have been slow to adopt this new instrument; to date
many HHAs continue to maintain OASIS along side their old recordkeeping systems. The forms
include a comprehensive baseline survey, and subsets of this survey are administered as follow-
ups and at discharge.

Status. OMB last approved this collection in June 2001; its approval expires in December 2002.

Recommendation: Possible Candidate for Reform. OMB extended clearance of the QASIS
instrument through December 2002 under the condition that the next resubmission of QASIS
include a new analysis of the practical utility of each of the OASIS data elements (including an
assessment of the predictive value of each data element for reimbursement purposes and quality
assurance efforts.) Numerous groups have argued that OASIS should be streamlined to contain
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only those data elements essential for appropriate Medicare reimbursement. OMB also has
requested that CMS refines its privacy policies with “deeming” organizations such as JCAHO
and CHAP. Refinement of these privacy policies should maintain the confidentiality of sensitive
data while reducing costly burden on HHAs contracting with deemed groups.

14, HHS/CMS: Clinical Laboratory Improvement Amendments of 1988 {(CLIA 88) (OMB
Control No. 0938-0612)

Summary. Pursuant to CLIA 88, these regulations set forth requirements that must be met by
every laboratory testing human specimens for diagnostic purposes. The regulations cover
independent laboratories, hospital-based laboratories, and physician laboratories. The rules
include extensive recordkeeping and quality control requirements, intended to improve the
accuracy of laboratory testing. Two aspects of these rules have received most of the attention
over the years: regulation of physician office laboratories and requirements pertaining to
cytotechnologists and pap smear testing. These rules regulated physician office laboratories for
the first time and numerous efforts have been made to educate physician offices and streamline
processes over the years. Certain tests commonly performed by physician offices have been
waived from CLIA oversight. Also, a number of years ago, CMS developed an alternative
questionnaire/survey process that allows good-performing physician labs to update past year
information in a questionnaire and avoid on site inspections.

Burden. The most recent burden estimate for the CLIA rules is 10,230,714 hours annually. CMS
believes that this burden is dropping over time as laboratories, particularly physician office labs,
become more accustomed to the CLIA processes.

Statiis, OMB last approved this collection in June 2001; ifs approvai expires in June 2004,

Recommendation: No Action. Further reductions in the CLIA program will be difficult, as Jong
as pap smear testing remains an issue and more and more sophisticated testing moves to the
physician office setting. Expeditious recognition of computer aided technologies and waivers of
well designed, FDA-approved test kits may continue to ease these burdens in the future. Asa
result, the more burdensome provisions may be targeted on areas vulnerable to human error and
greater risks of fest inaccuracy.

15. Education: Federal Family Education Loan Program (OMB Contrel No. 1845-0020)

Collection. This collection is associated with the regulatory requirements for the Federal Family
Education Loan (FFEL) program, the Direct Loan program, and the PLUS loan program. These
programs include approximately 3,600 lenders, 6,000 institutions of higher education, 36
guarantee agencies, and 37 million borrowers. The overall outstanding loan balance for these
programs is $250 billion. The Department of Education goes through a negotiated rulemaking
process in order to promulgate any rules for the program.



232

Burden. The total burden is 10 million hours. The burden was reduced by 6.5 million hours
(over 30% of overall burden) in 1998.

Status. OMB last approved this collection in December 2000; its approval expires in December
2003.

Recommendation: No Action. Since the rules (and related paperwork requirements) are the
product of negotiated rulemaking, industry and student burdens have been vetted with
stakeholders multiple times, and will continue to be discussed in future negotiated rulemakings.
Any further burden reductions would have to consider impacts on program integrity.
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Agril 17, 2002

The Honorable Charles O. Rossotti

Commissioner

Internal Revenug Service
Department of the Treasury

1111 Constitution Avenue, N'W.
Washington, DC 20224

Dear Commissioner Rossotti;

HENRY A WAXMAN, SALEOR,
RANKING MINORITY v

TOM LANTOS, GALIFORN,

R R OWENS,
EOOLPHUS FOWNS, NEW
PAUL E. KANORSK, vsmw R
PATSY T MINK, NAWA) o
ARG B AL ONEY, NEVE YORK
ELEANDR HOLME NESRDETON,
DISTRICT OF

FLIA £ GUIMARRE, asvLano
DESNIS 1 KUCINICH, DHID
HOD R SLAGLIBVICH LGS
CRNNT i DAVS LU0

%, MASSACHUSETTS
mmauza TEXAS

MMN
ANICE B SRR s
e A LAY Mo
DIANE E. WATSON, CALFORNA

‘BESNARD SANDERS, YERMONY,
INDEPENDENT

This letter follows up on the April 11, 2002 hearing of the Subcommittee on Energy
Policy, Natural Resources and Regulatory Affairs, entitled “Paperwork Inflation - The Growing
Burden on America.” As discussed during the hearing, please respond to the enclosed followup
questions for the record.

Please hand-deliver the agency’s response to the Subcommittee majority staff in B-377
Rayburn House Office Building and the minority staff in B-350A Rayburn House Office
Building not later than noon on Thursday, May 9, 2002. If you have any questions abont this
request, please call Subcommittee Deputy Staff Director Barbara Kahlow on 226-3058. Thank
you for your attention to this request.

Enclosure

Sincerely,
[ T

Doug O,
Chairman

Subconunittee on Energy Policy, Natural
Resources and Regulatory Affairs

¢c:  The Honorable Dan Burton
The Honorable John Tierney
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Paperwork Reduction Initiatives in 2001-2002. The Office of Management and Budget’s

(OMB’s) March 2002 inventory shows that the Internal Revenue Service (IRS) has 733
approved information collections, imposing 6.4 billion hours of burden on the public.
Your testimony mentions 7 paperwork reduction initiatives in 2001-2002 resulting in
only 72 million fewer hours of burden on the public. The four with over 1 million hours
cach are: -61 million hours for 2.6 million corporations to no longer be required to file
Schedules L, M1 and M2; -5 million hours for fewer lines in the Schedule D for 1040
filers; -4.5 million hours for fewer lines in the Schedule D for 1041 estate and trust filers;
and -1 million hours for fewer lines in the 6251 form for individuals to compute the
Alternative Minimum Tax.

a. How many of IRS’s 733 information collections were included in its proposed
information collection budget (ICB) submission to OMB for reductions in burden in
2001 and 20027 And, how many hours of burden reduction are associated with each of
these initiatives?

b. The General Accounting Office’s (GAQ’s) written statement say that most of the
increases that IRS identified in the ICB submission involved changes made at the
initiation of the agency, i.e., they were not required by statute. Why did IRS decide to
increase burden hours on the public for each of the following non-statutorily-required
increases:

. +75 million hours, Form 1065, US Return of Partnership Income

+11 million hours, Form 11208, US Income Tax Return of an S Corporation
+11 million hours, Schedules for Form 11208

+ 7 million hours, Form 1120, US Corporation Income Tax Return

+ 4 million hours, Schedule N for Form 1120

. v

¢. Appendix C in OMB’s Fiscal Year (FY) 2002 ICB, entitled “Significant Paperwork
Reductions and Increases - FY 2001 & 2002,” fails to identify most of the specific
increases and decreases in IRS paperwork, which produce a net increase of over 200
million hours on the public. What specific decreases and increases of 100,000 hours or
more did IRS submit to OMB in its proposed ICB? Please submit a full accounting for
the hearing record. .

Treasury’s Burden Reduction Fffort. How many people are working inside IRS or
elsewhere in the Treasury Department to simplify tax forms and recordkeeping? What
recommendations have the IRS-Treasury team produced and what is the status of these

recommendations?

Burden Reduction for Small Businesses. Small businesses face more than 200 IRS

forms, including more than 8,000 lines, boxes, and data requirements. In the
Subcommittee’s paperwork hearings in April of 1999, 2000 and 2001, you acknowledged
that there is much duplication in IRS® reporting requirements for small businesses.

2
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What specific paperwork reduction candidates did IRS pursue in 2001 and 2002 to date
and will TRS pursue in the rest of 2002 to actually reduce the paperwork burden on small
businesses, i.¢., not new websites, CD-ROMs, training, etc.? What is IRS’ estimate for
the burden reduction hours associated with these initiatives?

Making Paperwork Reduction an IRS Goal. In last year’s April 24, 2001 hearing, I
asked, “Does the current SES [Senior Executive Service] performance standard include
paperwork reduction ... If it does, is there a way to improve [it] or increase [its]
importance?” You replied, “I think it is possible to take your concept and embed [it].” I
followed up, asking, “is that a commitment on your part to look at it?” You replied, “Yes,
Twill”

a. What’s the status of your review, i.e., to make paperwork reduction a commitment for
your career SES staff in their annual performance appraisals under their executive
performance agreements?

b. Did you also make paperwork reduction a Government Performance and Results Act
(GPRA) goal and target in IRS’ annual performance plan? If not, will you do so?

Efforts to Reduce Top IRS Paperwork. OMB’s March 2002 inventory reveals that IRS
has 41 information collections which each impose over 10 million hours of burden on the
public. 10 of these each levy from 95 million to 1.5 billion hours of burden. What plans
do you have to address burden reduction opportunities in each of them:

individuals (form 1040) 1.5 billion hours

partnerships (form 1065) 1.2 billion hours

US corporations (form 1120) 495 million hours
US S corporations (form 11208) 489 million hours
estates & trusts (form 1041) 398 million hours
employer’s quarterly Federal tax (form 941) 338 million hours
individuals (form 1040A) 304 million howrs
depreciation & amortization (form 4562) 298 million hours
employee’s withholding (form W-4) 116 million hours

individuals estimated taxes (form 1040-ES) 95 million hours

Burden Reduction for Farmers. In lastyear’s April 24, 2001 hearing, 2 withess who is a
farmer in California added up all of IRS’s estimates for the tax forms that he is required
to complete each year. The total was 542 hours 38 minutes. Vice Chairman Otter asked
you if IRS had spoken to the “victims.” You replied, “I have a list of nine groups here we
go to on a regular basis. Most of these are practitioner groups that represent business.”

Since the hearing, has IRS met with the American Farm Bureau Federation or other
groups representing farmers for their recommendations for statutory and regulatory
changes to reduce paperwork burden? If so, what recommendations did they offer?

3
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Alternative Minimum Tax Reporting, IRS’s 12/31/01 report entitled, “National Taxpayer
Advocate: FY 2001 Annual Repeort to Congress,” identifies 23 of the most serious
problems encountered by taxpayers. Two are:

. #12: computing income tax using Schedule D (Capital Gains and Losses), and

. #18: computing the Alternative Minimum Tax (AMT).

IRS estimates that Form 6251, “Alternative Minimum Tax - Individuals,” requires over 6
houyrs for each affected taxpayer to complete. Apparently, in 1998, more than 3.4 million
taxpayers included Form 6251 “just to demonstrate that they did not owe AMT” (p. 58).
The report states, “the number of taxpayers affected by AMT is expected to increase
significantly over the next 10 years, from approximately 1.4 million to approximately
35.5 million” (p. 39). According to IRS records, during the 1999 filing year, paid
preparers completed 93% of all returns with AMT.

‘What plans does IRS have to simplify the applicable law and/or Form 62517

Capital Gaing Reporting. IRS estimates that Schedule D, Capital Gains and Losses,
requires 7 hours 36 minutes for each affected taxpaycr to complete. Currently, IRS
requires transaction level reporting of capital gains. Some believe that capital gains
reporting can be greatly simplified by either allowing the tax filer to attach a broker’s
statement or by requiring reporting of net capital gains and losses instead of detailed
information on each transaction. Is this a good idea?

Duplicative Reporting.

a. Has IRS made a crosscutting analysis to identify any duplication of identical-
information required fo be provided in more than one tax form? If not, why not?

b. Please explain why taxpayers are asked to provide identical information in multiple
places, e.g., on capital gains and losses [Schedule D, etc.], and supplemental income and
losses from rental real estate [Schedule E & Form 8582, Passive Activity Loss
Limitations]. Is IRS planning to simplify any of this reporting or any other duplicative
reporting in the rest of 2002 and, if not, why not?

Depreciation of Farm Equipment. The Subcommittee asked the Farm Bureau to identify
key paperwork problems. Inresponse, the Farm Bureau identified a recent IRS change -
Notice 2000-4 - which changed the rules for depreciating farm equipment, thus creating a
new paperwork burden for farmers and ranchers. Many farmers trade-in used equipment
when purchasing a new or pre~owned piece of equipment. Under the old rules, the new
equipment was added to the depreciation schedule and the old equipment was taken off
the depreciation schedule. The new rules add the new equipment but also leave on the
old equipment, resulting in lengthy depreciation schedules. Taxes owed are the same
under the new and old method. Will IRS return to the less burdensome approach? If not,

why not?



238

Xl faz fhovd DELIVEESA

DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

OMMISSIONER

May 8, 2002

The Honorable Doug Ose

Chairman, Subcommittee on Energy Policy,
Natural Resources and Regulatory Affairs

Committee on Government Reform

Washington, D.C. 20515-1102

Dear Mr. Chairman:
I am responding to your April 17, 2002 request for information following the April 11,
2002 hearing before your subcommittee titled "Paperwork Inflation - The Growing

Burden on America."

I hope this information is helpful. If you have any questions, please contact
Floyd Williams at (202) 622-4725.

Sincerely,

leokllt, © lpiratte—

Charles O. Rossotti

Enclosure

cc: The Honorable John Tierney
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Q1. Paperwork Reduction Initiatives in 2001-2002. The Office of Management and Budget’s
(OMB’s) March 2002 inventory shows that the Internal Revenue Service (IRS) has 733
approved information collections, imposing 6.4 billion hours of burden on the public.
Your testimony mentions 7 paperwork reduction initiatives in 2001-2002 resulting in
only 72 million fewer hours of burden on the public. The four with over 1 million hours
each are: -61 million hours for 2.6 million corporations to no longer be required to file
Schedules L, M1 and M2; -5 million hours for fewer lines in the Schedule D for 1040
filers; -4.5 million hours for fewer lines in the Schedule D for 1041 estate and trust filers;
and -1 million hours for fewer lines in the 6251 form for individuals to compute the
Alternative Minimum Tax.

a. How many of IRS’s 733 information collections were included in its proposed
information collection budget (ICB) submission to OMB for reductions in burden in
2001 and 20027 And, how many hours of burden reduction are associated with each of
these initiatives?

Answer:
Of the 733 information collections the IRS submitted to OMB 109 were for

reductions in burden for 2001 and 2002 (up to April 18, 2002). The total burden
reduction for these submissions is 47,743,019 hours.

Burden Reduction per Initiative

Form CT-2 38 hours
5471 985,855
RP  2000-17 5425
Form 8816 6,690
972 44
8635/9383 850
Reg. 208156-91 37,500
Form SS-8 185,791
Tip reporting alternative commitment
(hair styling industry) 4,660
Form 940, 940PR 347,345
990-PF 1,396
1120-F 28,752
2210 2,500
2220 203,580
1120-RIC 10,389
1120REIT 1,147
6478 2,726
2758 839,077
8853 1,395
990W 10,258
990T 96,096
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S500EZ 2,500
1120POL 21,278

4626 317,400

RP 98-50 2,273,932
Notice 97-34 7,250
1120W 1,274,498
1120PC 2,134

1120L 1,195
1120IC-DISC 2,818
1040ES 1,103,992

8613 15

8847, Sched. A 106

8860 4,733

8815 360

5120 8,819

RP 2000-12 375
Form 1120-H 1,661,985
Reg, 251703-96 249,896
Form 6765 11,494
5308 390
1120-ND 1
LR-311-81 (TD 7925) 29,999
Form 5307 14
8390 415

8282, 8283 330

970 150

1023, 872C 260

6406 160

Reg. 109704-97 9
Form 8610 13
973 5

Notice 97-64 1,499
Form 4506 27,435
Form T 370

720 15,816

8873 1,670,000

1138 19

RP 97-43 549,000

Form 8453-P 20

926 730

5300, Sched Q 4,200

4804 24,504

945, 945A, 945V 27,016

2290 4,578,560

8594 224,000
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6406, 6404 5,000
3520-A 160
RP 97-36 1,935
Form 990PF, 4720 1,396
W-5 7,338
5500, 5500CR 26,928,784
1120-PC 5,434
1120-RIC 14,386
5074 1
940, 940PR 21,978
1040-C 20
1042, 1042-S, 1042-T 8,640
8839 135

941, 941PR, 94188, Sched B for
941 and 941PR 400,000
Form 8863 70,000
8825 7,050
9513 2,000
Self-select PIN Focus Group 95
RP 98-51 72,509
RP 98-50 2,273,932
Form 1001 684,000
2119 34,100
4224 22,275
8279 41,350
8709 42,600
EFTPS on-line, phase IT 281

ETA interviews to improve
understanding of the impact of e-services

on tax practitioners 270
LMSB 1120 e-file marketing design team

interviews 51
Electronic tax payment systems focus

group 84
Measuring impact of IRS tax rebate

communications campaign 380
Form 1040PC 1,875,681
Reg. 10704700 95,000
Form 8453-E 45,500
RP 98-15 3,300
Notice 98-17 250
1A-146-81 50,000
1A-141-83 500,000
CO 8-90 20

Tax and Wage Reporting Survey
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(STAWRS) 335
Notice 98-23 25,000
Form 12040 50
RP 99-27 20,000
Form 8482 700

b. The General Accounting Office’s (GAO’s) written statement say that most of the
increases that IRS identified in the ICB submission involved changes made at the
initiation of the agency, i.e., they were pot required by statute. Why did IRS decide to
increase burden hours on the public for each of the following non-statutorily-required
increases:

+75 million hours, Form 1065, US Return of Partnership Income

+11 million hours, Form 11208, US Income Tax Return of an S Corporation

+11 million hours, Schedules for Form 11208

+ 7 million hours, Form 1120, US Corporation Income Tax Return

+ 4 million hours, Schedule N for Form 1120

Answer:

The following burden hour increases were needed to address compliance issues
involving offshore tax shelters and other tax evasion schemes:

75 million hours, Form 1065

11 million hours, Form 11208
_ 4 million hours, Schedule N for Form 1120
90 million Total

For example, we required taxpayers to attach lists of their partnership
holdings and also provide more information on the type of income for which
the foreign tax credit was claimed. For Forms 1065 and 11208 (flow-through
entities) this required line changes to Schedules K and K-1 as well as
instruction changes.

s The following changes were statutory due to legislation that passed in a prior
year but became effective for 2001:

11 million hours (Schedules for Form 1120S)
7 million hours (Form 1120 - Additional burden computed
due to references to underlying code sections in Form 1120 instructions.)

¢. Appendix C in OMB’s Fiscal Year (FY) 2002 ICB, entitled “Significant Paperwork
Reductions and Increases - FY 2001 & 2002,” fails to identify most of the specific
increases and decreases in IRS paperwork, which produce a net increase of over 200
million hours on the public. What specific decreases and increases of 100,000 hours or
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more did IRS submit to OMB in its proposed ICB? Please submit a full accounting for
the hearing record.

Answer:

2001 — 2002 Burden Reductions and Increases Submitted to OMB
Burden Reduction per Initiative: 100,000 hours or more

5471 985,855
Form SS-8 185,791
Form 940, 940PR 347,345
2220 203,580
2758 839,077
4626 317,400
RP 98-50 2,273,932
1120W 1,274,498
1040ES 1,103,992
Form 1120-H 1,661,985
Reg. 251703-96 249,896
8873 1,670,000
RP 97-43 549,000
Form 2290 4,578,560
8594 224,000
5500, 5500CR 26,928,784

941, 941PR, 94188, Sched B for
941 and 941PR 400,000
RP 98-50 2,273,932
Form 1001 684,000
1A-141-83 500,000

Burden Increases per Initiative: 100,000 hours or more

Form 1098-T 1,053,933 hours
1040ES 120,000
1065 74,804,120

990, Sched A and B 1,130,492
8867 167,369
1116 113,152
1041, Sched D, J, K-1 1,570,085
1099-MISC 3,865,898
1099-R 1,749,081
1099-PATR 137,280
990T 135,426
1120W 396,000
83868 1,373,335
1120 1,094,526
8812 6,185,000
1120, Sched. D, H, N, and PH 4,441,164
1065, Sched. D and K-1 15,444,451
4136 127,220
940, 940PR 1,258,365
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6406 218,750
1040EZ 3,897,582
5307 3,819,430
5300, Sched Q 2,621,900
943, 943PR, 943A, 943A-PR 526,961
1041, Sched D, I, X-1 8,372,121
5471 219,060
1041 Sched D, J, K-1 1,013,284
8851 1,540,000
2290 144,500
8275, 8275-R 1,605,000
2290EZ 495,000
Notice 2002-27 - IRA Required
Mini Distribution Reporting 1,170,000
4562 16,835,000
8594 215,600
8038, 8038-G, 8038-GC 532,006
941, 941PR, 94188, 941 Sched B,
941PR Sched B 22,097,698
RP 2002-XX 7,371,000
990 Sched A, B 727,100
8606 242,085
Form 8050 348,600
720X 109,560
720 406,046
8879 5,440,000
RP 2001-56 Demonstration Auto Use 100,000
8878 - 610,000
1040-8$, 1040PR 2,656,120
1040 Sched A, B, C, C-EZ, D, D-1,
EEIC R 19,011,704
1040A Sched 1,2, 3 and EIC 8,685,904
941, 941PR, 94188, Sched B 928,570
RP 2001-VCAP * 346,500
Form 720-TQ * 2,285,280
720-CS * 148,485
8865 285,875
Reg. 107186-00 Electronic Payee
Statements ¥ 2.844 950
Form 8582-CR 1,787,850
8873 * 27,640000
RP 2000-XX -~ 940 e-file program 207,125
TRAC for use in food and beverage
industry * 296,916
Form 990-PF 367,885
5227 733,940
8862 330,000
8844 128,400
1045 165,660
1120 Sched D, H, N, PH 3,891,413
1042, 1042-S 143,780
Publication 1345 2,924,627
Form 1120-S 11,275,350
* New form
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Treasury’s Burden Reduction Effort. How many people are working inside IRS or
elsewhere it the Treasury Department to siroplify tax forms and recordkeeping? What
recommendations have the IRS-Treasury team produced and what is the status of these
recommendations?

Answer:

In general, all employees of the IRS try to help taxpayers comply with the tax law in
the least burdensome manner possible. Specifically, both the offices of Tax Forms
and Publications and Taxpayer Burden Reduction try hard to develop and revise
forms and publications that impose the least amount of burden possible while still
collecting enough information to enforce our nation’s tax laws, These two offices
contain over 100 employees. The most significant accomplishments in the IRS’s
burden reduction efforts were outlined in the testimony delivered to your committee
on April 11, 2002.

In the Treasury Department, the Office of Tax Policy is working on projects to
simplify the Federal tax system. The Office of Tax Policy consists of approximately
50 economists and 35 lawyers.

On April 15, the Treasury Department released the first in a series of proposals to
simplify the tax code. The proposals will focus first on individuals and then on

- businesses. More specifically, the first group of proposals will address the treatment
of families and children. Topics will include:

Uniform definition of a qualifying child (released April 15, 2002),
Determining taxpayer’s filing status {(e.g., head of household),
Earned income tax credit, and

Taxation of dependents.

* S o

The proposals we will be releasing in the near future focus on immediately
achievable reforms of the tax system.

In addition to the on-going simplification project, the Office of Tax Policy has worked
with the IRS to release administrative guidance to reduce disputes over capitalization
and deduction of costs by:

+ Clarifying the capitalization of intangible assets .

¢ Permitting service providers with gross receipts under $10 million to use the cash
method of accounting

Allowing restaurants a current deduction for “smallwares” (flatware, dishes, etc,)
Simplifying the LIFO method (i.e., the inventory price index computation method),
Alowing the use of replacement cost LIFE for auto dealer’s parts inventories,
Simplifying the application of the unit Hvestock method,

. & 5
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o Allowing small banks to use a simplified method of deférmining bad debts (bad debt

conformity election)

Burden Reduction for Small Businesses. Small businesses face more than 200 IRS
forms, including more than 8,000 lines, boxes, and data requirements. In the
Subcommittee’s paperwork hearings in April of 1999, 2000, and 2001, you
acknowledged that there is much duplication in IRS’ reporting requirements for small
businesses. What specific paperwork reduction candidates did IRS pursue in 2001 and
2002 to date and will IRS pursue in the rest of 2002 to actually reduce the paperwork
burden on small businesses, i.e., not new websites, CD-ROMS, training, etc.? What is
IRS’ estimate for the burden reduction hours associated with these initiatives?

Answer:

The paperwork reduction candidates for 2001 and 2002 that will reduce the
paperwork burden on small businesses and their associated burden reduction hours
(under our current method of calculating burden) are as follows:

Capital Gains Schedule D

The Form 1040 and Form 1041 Schedule D, which millions of taxpayers use to
calculate their capital gains and losses, was redesigned for the 2002 tax-filing season.
The goal of the revision, which cut 14 lines from the schedule in the 1040 and 15
lines in the 1041, was to reduce the difficulty of the form.

More than 21 million Schedule D (1040) filers will benefit from the new version,
reducing burden by 5 million hours. We also expect that in 2002, only 800,000 of
those filers will have to complete an additional worksheet, which was developed for
those taxpayers who would otherwise have to complete the lines deleted from the old
Schedule D.

We estimate that 1.4 million estates and trusts will benefit from the similar Schedule
D (Form 1041) changes, producing 4.5 million hours in burden reduction.

Cash vs. Accrual Accounting Method:

In December 2001, the IRS proposed rules that will allow certain small businesses
with gross receipts of $10 million or less to use the cash method of accounting for
their income and expenses. Notice 2001-76 contains details of the proposed rules
and asks for comments before we formally issue them. In the meantime, taxpayers
may rely on the proposed rules as early as the 2001 tax year. We estimate 2.84
million taxpayers can take advantage of this relief.

The proposed rules should benefit service businesses that also sell related products,
such as a plumber who also sells plumbing supplies. The new rules generally exclude
manufacturers, wholesalers, retailers, miners, certain publishers, and sound
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recorders unless they are principally a service business or perform certain kinds of
custom manufacturing.

The proposed rules do not apply to certain businesses that the tax law requires to
use an accrual method. For example, corporations and partnerships with corporate
partners generally must use an acerual method if their gross receipts are more than
$5 million.

Burden Relief for Smaller Corporations: Exempting Some
From Filing Schedules L., M-1, & M-2

For tax years beginning in 2002, we will exempt corporations with less than
$250,000 of gross receipts and assets from completing Schedules L, M-1, & M-2 of
Form 1120; Parts IIT and IV of Form 1120-A; and Schedules L and M-1 of Form
1120S. These changes will establish a more reasonable threshold for these
businesses. This will allow them to use recordkeeping based on their checkbook or
cash receipts and disbursements journal, for example, instead of a double-entry
system until they grow to the point where more internal controls would be needed.

Schedule L (Part III of Form 1120-A) provides beginning and end of the year
balance sheets based on the corporation’s books. Typically, corporations with less
than $250,000 of gross receipts and assets prepare a formal balance sheet only
because it is required for income tax purposes. Relieving them of this step will not
cause undue hardship in an audit situation. However, taxpayers will still be
required to maintain records detailing their assets, liabilities, and shareholders’
equity accounts.

Schedule M-1 (Part I'V of Form 1120-A) provides a reconciliation of income (loss)
per accounting records with the income (loss) reflected on the tax return. Since
generally accepted accounting principles (GAAP) do not always mirror the tax
reporting requirements, Schedule M-1 provides a bridge between book accounting
and tax reporting.

Typically, the Schedule M-1 is completed as the first step in preparing the tax
return. The preparer will start with the book income (loss) as reflected on the final
trial balance. The next step would be an analysis or comparison between the tax
treatment of specific items and how they are reflected on the books.

For example, while a capital loss is fully deductible per GAAP, for tax purposes it
can only be used to offset capital gains. Therefore, if a net capital loss were
deducted for book purposes, it would have to be added back in arriving at taxable
income.

An analysis of Schedule M-1 is recognized as an integral step in the audit process.
However, in the examination of corporate tax returns with less than $250,000 of
gross receipts and assets, it generally has limited application. Specifically, most of
the corporations falling into this classification show limited activity on the M-1.
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Generally, if a net income exists, the M-1 will show entries on line 1 (Net income
[loss] per books), line 2 (Federal income tax per books), and line 10 (Income, line 28,

page 1).

In reality, most corporations having less than $250,000 in gross receipts and assets
do not properly adjust between book accounting and tax reporting. Relieving them
of this step will not cause undue hardship in an audit situation. However, taxpayers
will still be required to maintain records detailing all adjustments made to book
income in arriving at taxable income,

We also examined Schedule M-2, which analyzes unappropriated retained earnings.
As with the M-1, for corporations with less than $250,000 in gross receipts and
assets, the M-2 reflects little more than the beginning balance affected by the
current income (loss) and the ending balance.

Again, for small corporations, relieving them of the obligation to complete the
schedule M-2 will not negatively affeet an examination. However, as with the M-1,
the taxpayer must maintain proper records of changes to retained earnings other
than just the current income (loss).

We estimate these changes will affect approximately 2.6 million corporations and
reduce their burden by 61 million hours.

Reducing Burden on Form 6251

The National Taxpayer Advocate lists computing the alternative minimum tax as
one of the most serious problems encountered by taxpayers. For tax year 2002, we
reduced complexity and taxpayer burden by eliminating 11 lines on Form 6251
(Alternative Minimum Tax — Individuals). We accomplished this reduction by
eliminating unnecessary subtotal lines and consolidating other lines. We estimate
4.2 million taxpayers will benefit from these changes and reduce burden by over 1
million heurs.

Preject to Redesign Form 941

We are working with a contractor to redesign the widely used Form 941
(Employer’s Quarterly Federal Tax Return) and the accompanying instructions.
The purpose is to create a document that will reduce burden for taxpayers,
practitioners, and payroll agents; reduce processing and other erroxs; and provide
instructions that are easier to read and understand. This is the first major redesign
of a business return form.

Simplification of Determination Letter Procedures

We issued several announcements in 2001 to revise determination application filing
procedures that will minimize taxpayer burden. These announcements said:



Q4.

249

e Employers adopting a Master & Prototype (M&P) and Volume Submitter plan
do not need to submit an application with the IRS if the plan adopted is identical
to the specimen plan.

e Employers filing applications are no longer required to complete a Schedule Q
and request a ruling for the information provided with this form.

e The Form 5300 series applications were simplified based on comments received
from external stakeholders.

This initiative affects the majority of the nearly one million employee plans.
Employers adopting a pre-approved plan may rely on the favorable opinion or
advisory letter of the M&P or Volume Submitter plan for most qualification
requirements.

In addition, those plan sponsors still wishing to file an application for a letter would
find the amount of required paperwork reduced considerably if they elect to not
complete the Schedule Q.

Making Paperwork Reduction an IRS Goal. In last year’s April 24" hearing, 1 asked,
"Does the current SES [Senior Executive Service] performance standard include
paperwork reduction...If it does, is there a way to improve [it] or increase [its]
importance?" You replied, "I think it is possible to take your concept and embed [it]." I
followed up, asking, "is that a commitment on your part to look at it?" you replied, "Yes,
T will."

a. What's the status of your review, i.e., to make paperwork reduction a commitment for
your career SES staff in their annual performance appraisals under their executive
performance agreements?

Answer:

Burden Reduction is part of our Small Business and Self-Employed Division’s
strategic plan for 2003-2004, which all executives must support. But rather than
making paperwork reduction a specific commitment for all SES staff for their
annual performance plan appraisals, we decided to establish an office devoted to
burden reduction to ensure a more focused effort and real accountability
throughout the IRS. We established the Office of Taxpayer Burden Reduction
(OTBR) in January of 2002. It is part of our Small Business and Self-Employed
Operating Division (SBSE). The OTBR is focusing its efforts in four major areas:

(1) Informing and educating customers about their tax responsibilities

(2) Simplifying forms, publications and communications

(3) Streamlining internal policies, processes and procedures (including audit
plans)

(4) Promoting less burdensome rulings, regulations, and laws.
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b. Did you also make paperwork reduction a Government Performance and
Results (GPRA) goal and target in IRS’ annual performance plan? If not, will you do
so?

Answer:
Paperwork Reduction is incorporated into the following GPRA goal:

Improve the quality of the service provided to taxpayers in filing their tax returns. The
IRS is modernizing its work processes and expanding its partnership with
individuals and organizations by providing help filing returns, increasing electrenic
filing options, ensuring that notices and letters are more understandable, expanding
our assistance into different languages, and paying refunds faster.

Efforts to Reduce Top IRS Paperwork. OMB’s March 2002 inventory reveals that IRS
has 41 information collections which each impose over 10 million hours of burden on the
public. 10 of these each levy from 95 million to 1.5 billion hours of burden. What plans
do you have to address burden reduction opportunities in each of them:

individuals (form 1040) 1.5 billion hours

partnerships (form 1065) 1.2 billion hours

US corporations (form 1120) 495 million hours
US S corporations (form 11208) 489 million hours
estates & trusts (form 1041) 398 million hours
employer’s quarterly Federal tax (form 941) 338 million hours
individuals (form 1040A) 304 million hours
depreciation & amortization (form 4562) 298 million hours
employee’s withholding (form W-4) 116 million hours

individuals estimated taxes (form 1040-ES) 95 million hours

Answer:

The IRS is always trying to minimize taxpayer burden and reviews annually each of
the top ten tax forms and related schedules. Our objective is to balance taxpayer
burden as fairly as possible against the need to ensure compliance with the tax laws.
As explained in the answer to question 3, we are reducing by 61 million hours the
burden on Forms 1120, 1120-A, and 11208 for the 2003 filing season by exempting
small corporations from having to complete certain schedules on those forms. We
also are working with a contractor to redesign Form 941 and the accompanying
instructions.

Burden Reduction for Farmers. In last year’s April 24, 2001 hearing, a witness whois a
farmer in California added up all of IRS’s estimates for the tax forms that he is required
to complete each year. The total was 542 hours 38 minutes. Vice Chairman Otter asked
you if IRS had spoken to the “victims.” You replied, “I have a list of nine groups here
we go to on a regular basis. Most of these are practitioner groups that represent
business.”




Q7.

Q8.

251

Since the hearing, has IRS met with the American Farm Bureau Federation or other
groups representing farmers for their recommendations for statutory and regulatory
changes to reduce paperwork burden? If so, what recommendations did they offer?

Answer:

We meet with the Farm Tax Advisory Committee (agricultural economics and law
professors at land grant universities) in May each year to review Publication 225,
Farmer’s Tax Guide. The group did not offer any recommendations for statutory
or regulatory changes at the 2001 meeting. However, we have asked the committee
to bring recommendations to the 2002 meeting. We will forward all
recommendations received to the appropriate offices for consideration and action.

The Office of Taxpayer Burden Reduction is planning a study in fiscal year 2003 of
the burden placed on farmers.

The IRS web site provides guidance that is focused on the tax needs of farmers. The
Small Business web site includes an Agriculture page that provides information on
the farming community’s special tax needs and includes valuable links to other
resources.

Alternative Minimum Tax Reporting. IRS’s 12/31/01 report entitled, “National Taxpayer
Advocate: FY 2001 Annual Report to Congress,” identifies 23 of the most serious
problems encountered by taxpayers. Two are:
#12: computing income tax using Schedule D (Capital Gains and Losses), and
#18: computing the Alternative Minimum Tax (AMT).
IRS estimates that Form 6251, “Alternative Minimum Tax - Individuals,” requires over 6
hours for each affected taxpayer to complete. Apparently, in 1998, more than 3.4 million
taxpayers included Form 6251 “just to demonstrate that they did not owe AMT” (p. 58).
The report states, “the number of taxpayers affected by AMT is expected to increase
significantly over the next 10 years, from approximately 1.4 million to approximately
35.5 million” (p. 59). According to IRS records, during the 1999 filing year, paid
preparers completed 93% of all returns with AMT.

What plans does IRS have to simplify the applicable law and/or Form 6251?
Answer:

For tax year 2002, we reduced complexity and taxpayer burden by eliminating 11
lines on Form 6251. We accomplished this by eliminating unnecessary subtotal lines
and consolidating other lines. We estimate that 4.2 million taxpayers will benefit
from these changes and paperwork burden will be reduced by more than 1 million
hours.

Capital Gains Reporting. IRS estimates that Schedule D, Capital Gains and Losses,
required 7 hours 36 minutes for each affected taxpayer to complete. Currently, IRS
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requires transaction level reporting of capital gains. Some believe that capital gains
reporting can be greatly simplified by ecither allowing the tax filer to attach a broker’s
statement or by requiring reporting of net capital gains and losses instead of detailed
information on each transaction. Is this a good idea?

Answer:

The IRS requires transaction-level reporting to match sales reported by brokers on
Forms 1099-B with those reported by the taxpayer on Schedule D. The information
also is used to make revenue estimates of proposed tax law changes involving capital
gains and losses (e.g., changes in tax rates and holding periods). For these reasons,
we do not permit the netting of transactions on Schedule D. We also cannot allow
the attachment of brokers’ statements as a substitute for providing transaction-level
detail on Schedule D because:

» Brokers’ statements generally do not report the property’s basis (generally, its
cost} and the date of acquisition.

» Even if brokers were required to report basis information, taxpayers often use
multiple brokers and basis infoermation is notf shared among brokers. Brokers
also do not have access to the basis of property acquired by gift or bequest.

¢ The attachment of brokers’ statements would prevent taxpayers from filing
electronically and also prevent the IRS from achieving its long-term goal of
having 80% of all returns filed electronically.

However, a few brokers are now allowing taxpayers to electronically import the
transactions from their brokerage account directly to Schedule D using tax
preparation software. As this practice becomes more widespread, the burden and
time needed to complete Schedule D will be reduced significantly.

Duplicative Reporting
Has IRS made a crosscutting analysis to identify any duplication of identical information

required to be provided in more than one tax form? If not, why not?
Apswer:

The development process for tax forms and publications generally assures no
duplication exists. Therefore, we believe a crosscutting analysis is not necessary.

Please explain why taxpayers are asked to provide identical information in multiple
places, e.g., on capital gains and losses (Schedule D. etc., and supplemental income and
losses from rental real estate (Schedule E & Form 8582, Passive Activity Loss
Limitations). Is IRS planning to simplify any of this reporting or any other duplicative
reporting in the rest of 2002 and, if not, why not?

Answer:

We are not aware of any duplicative reporting requirements on the forms
mentioned. However, taxpayers must often carry amounts from one form (such as
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Form 4797) to another form (such as Schedule D). We do this to ensure each
transaction reported on the tax return receives the correct tax treatment.

For example, the sale of a business asset may result in an ordinary gain, ordinary
loss, or a capital gain. If the taxpayer entered such a transaction directly on
Schedule D, instead of on Form 4797, a net loss would incorrectly be subject to the
capital loss limit of $3,000 or incorrectly be used to offset capital gains that are
entitled to a more favorable capital gains tax rate. However, if the transaction when
combined with all other business sales results in a net gain, the transaction is treated
as a capital gain and must be transferred to Schedule D to get the correct tax
treatment.

Depreciation of Farm Equipment, The Subcommittee asked the Farm Bureau to identify
key paperwork problems. In response, the Farm Bureau identified a recent IRS change-
Notice 2004-4- which changed the rules for depreciating farm equipment, thus creating a
new paperwork burden for farmers and ranchers. Many farmers trade-in used equipment
when purchasing a new or pre-owned piece of equipment. Under the old rules, the new
equipment was added to the depreciation schedule and the old equipment was taken off
the depreciation schedule. The new rules add the new equipment but also leave on the
old equipment, resulting in lengthy depreciation schedules. Taxes owed are the same
under the new and old method. Will IRS return to the less burdensome approach? If not,
why not?

Answer:

Notice 2000-4 requires taxpayers to use a “step-in-the-shoes’ rule for Modified
Accelerated Cost Recovery System (MACRS) property (generally, property placed
in service after 1986) acquired in a § 1031 like-kind exchange or as a result of an §
1033 involuntary conversion. As a result, the acquired MACRS property is
depreciated over the remaining recovery period, using the same depreciation
method and convention, as that of the exchanged or involuntarily converted
MACRS property. Any excess of the basis in the acquired MACRS property over
the adjusted basis in the exchanged or involuntarily converted MACRS property is
treated as newly purchased property. The Notice only applies to acquired MACRS
property (not land or other non-depreciable property) placed in service on or after
January 3, 2000.

However, for acquired MACRS property placed in service before January 3, 2000, a
faxpayer may choose to depreciate the acquired property in accordance with the
principles in Notice 2000-4, but must treat this change in its depreciation method as
a change in method of accounting. Prior to Notice 2000-4, many taxpayers treated
the acquired MACRS property as newly placed in service with a basis generally
equal to the adjusted basis of the exchanged or involuntarily converted MACRS
property plus any additional amounts paid.

Notice 2000-4 generally benefits taxpayers by providing accelerated depreciation
deductions for MACRS property acquired in a like-kind exchange or as a result of
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an involuntary conversion. Although the notice may require additional record
keeping, many taxpayers believe the tax benefits outweigh the additional
paperwork. An example showing the depreciation deductions under Notice 2000-4
and without the notice is attached.

Notice 2000-4 also invited comments from the public to aid in developing regulations
to address the depreciation of MACRS property acquired in a like-kind exchange or
as a result of an involuntary conversion. We received several comments that
compliance with the notice was burdensome for farmers and small businesses. We
are considering these comments as we prepare proposed regulations that will
address the depreciation of assets acquired in the transactions.

Attachment (1):
Depreciation Example: (Taken from page 68 of Pub. 225, Farmer’s Tax Guide)

Jeff Free paid $120,000 for a tractor in 1999. He depreciated it using the 150%
declining balance method. The tractor is 7-year property. In February 2001, he
traded it for a chopper and paid and additional $30,000. The first table (and the
example in the Farmer’s Tax Guide) shows how to depreciate the equipment in
conjunction with Notice 2000-4. The second table shows how depreciation for the
equipment would be calculated in the absence of Notice 2000-4, that is, the
replacement property is treated as newly placed in service. In the tables below, A is
the tractor and B is the chopper.

Depreciation Under Notice 2000-4

Year | Dep. Rate | Dep. A Yr.End Adj. | Dep. Rate | Dep.B Yr. End Adj. Total Dep.
A (%) Basis A B (%) Basis B
[120,000]

1999 | 10.71 12,852 107,148 12,852
2000 | 19.13 22,956 84,192 [30,000] 22,956
2001 | 15.03 18,036 66,156 10.71 3,213 26,787 ' 21,249
2002 | 12.25 14,700 51,456 19.13 5,739 21,048 20,439
2003 | 12.25 14,700 36,756 15.03 4,509 16,539 19,209
2004 | 12.25 14,700 22,056 12.25 3,675 12,864 18,375
2005 | 12.25 14,700 7,356 12.25 3,675 9,189 18,375
2006 | 6.13 7,356 0 12.25 3,675 5,514 11,031
2007 12.25 3,675 1,839 3,675
2008 6.13 1,839 0 1,839
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Depreciation in the Absence of Notice 2000-4

Year | Dep. Rate | Dep. A Yr. End Adj. | Dep.Rate | Dep.B Yr. End Adj. Total Dep.
A (%) Basis A B (%) Basis B
[120,000]
1999 | 10.71 12,852 107,148 12,852
2000 | 19.13 22,956 84,192 [75,174+ 22,956
30,000]

2001 | 15.03 9,018 75,174 10.71 11,264 93,910 20,282
2002 | 12.25 19.13 20,120 73,790 20,120
2003 | 12.25 15.03 15,808 57,982 15,808
2004 | 12.25 12.25 12,884 45,099 12,884
2005 | 12.25 12.25 12,884 32,215 12,884
2006 | 6.13 12.25 12,884 19,331 12,884
2007 12.25 12,884 6,447 12,884
2008 6.13 6,447 0 6,447
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April 17,2002

Mr. Thomas Huat Shipman

Deputy Under Secretary for Farm and
Foreign Agricultural Services

Department of Agriculture

1400 Independence Avenue, S.W.

Washington, DC 20250

Dear Mr. Shipman:

HENRY A WAXMAN, CALIFORNIA,
RANKING MINORITY MEMBER
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DIANE E. WATSON, GALIFORNIA

BERNARD SANDERS, VERUONT,
INDEPENDS!

This letter follows up on the April 11, 2002 hearing of the Subcommittee on Energy
Policy, Natural Resources and Regulatory Affairs, entitled “Paperwork Inflation - The Growing
Burden on America.” As discussed during the hearing, please respond to the enclosed followup
questions for the record.

Please hand-deliver the agency’s response to the Subcommittee majority staff in B-377
Rayburn House Office Building and the minority staff in B-350A Rayburn House Office
Building not later than noon on Thursday, May 9, 2002. If you have any questions about this
request, please call Subcommittee Deputy Staff Director Barbara Kahlow on 226-3058. Thank
you for your attention to this request.

Enclosure

Singgrely,

Iiougzvs‘j Q&ﬂ

Chairman
Subcommittee on Energy Policy, Natural
Resources and Regulatory Affairs

ect The Honorable Dan Burton
The Honorable John Tierney
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Paperwork Reduction. The Office of Management and Budget’s (OMB’s) new
Information Collection Budget reveals that Agriculture had a 5.8 million net increase in
paperwork from Fiscal Years (FYs) 2000 to 2001 due to program changes. Were there
any significant program decreases - of 100,000 hours or more - made by affirmative
agency action (instead of a change in law) during this period? If so, please elaborate. If
not, why not? And, what plans does Agriculture have in the remainder of 2002 to reduce
paperwork?

Farmer Paperwork. Your written testimony stated, “while the customers of each agency
[Agriculture and Interior’s Bureau of Reclamation] may overlap, the information
collected by each is not duplicative” (p. 7). Since my request last May to OMB Director
Daniels and Interior Secretary Norton, are there any results of the joint Agriculture-
Interior-OMB effort? If the effort is ongoing, when do you expect to have results to share
with the Subcommittee?

PRA Violations. Your written testimony stated that there were 33 Agriculture Paperwork
Reduction Act (PRA) violations in OMB’s August 2001 Information Collection Budget
document (p. 8). In fact, OMB listed 96 Agriculture PRA violations. At the hearing, the
General Accounting Office (GAO) revealed 67 PRA violations by Agriculture during FY
2001; 96 in FY 2000; and 116 in FY 1999. Also, GAO reported that, during FY 2001,
Agriculture had 13 collections in violation for more than 2 years and 10 of these were in
violation more than 3 years.

‘When will Agriculture resolve each of the extant violations of law? And, what steps has
Agriculture taken to ensure no further violations of the PRA law?

Farm Bill. What are Agriculture’s estimates of the paperwork implications in the House
and Senate versions of the farm bill?

Report of Acreage PRA Violation. The FirstGov website includes information about two
Agriculture information collection with the same OMB approval number: 0560-0004.
One is the Farm Services Agency’s “Report of Acreage” (FSA-578); the other is the
Commodity Credit Corporation’s “Highly Erodible Land and Wetland Conservation.” In
fact, the latter is approved under 0560-0185 even though Agriculture’s printed form
erroneously shows 0560-0004. And, the former was disapproved by OMB in November
1997 and September 1998 but, we are told, remains in continuous use by Agriculture in
violation of law. Two of the several reasons OMB gave for its disapproved were the
absence of practical utility for the information requested and duplication with other
Agriculture information collections.

Is Agriculture continuing to use the Report of Acreage - with 2,854,710 hours of burden ~
in violation of law? If not, when and how did Agriculture notify the affected public of its
discontinuance?
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United States Department of Agriculture

Office of the Secretary
Washington, D.C. 20250

MAY 9 2002

The Honorable Doug Ose

Chairman

Subcommittee on Energy Policy, Natural Resources
and Regulatory Affairs

U.S. House of Representatives

2157 Rayburn House Office Building

Washington, D.C. 20515

Dear Mr., Chairman:

This is in response to your letter of April 17, 2002, regarding questions raised by the
Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs following the
April 11, 2002 hearing entitled “Paperwork Inflation — The Growing Burden on America.”

Attached are answers to the five questions submitted to the Department of Agriculture that were
raised by the Subcommitiee following the hearing. We appreciate the opportunity to respond to

your questions. Please do not hesitate to contact me anytime I may be of assistance to you or the
Subcomumittee.

Sincerely,
// X -
Ao f -
Thomas Hunt Shipman

Deputy Under Secretary for Farm and
Foreign Agriculturat Services

Attachment

An Equal Opportunity Employer
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Paperwork Reduction. The Office of Management and Budget’s (OMB’s) new
Information Collection Budget reveals that Agriculture had a 5.8 million pet increase in
paperwork from Fiscal Years (FY) 2000 to 2001 due to program changes. Were there
any significant program decreases — of 100,000 hours or more — made by affirmative
agency action (instead of a change in law) during this period? If so, please elaborate. If
not, why not? And, what plans does Agriculture have in the remainder of 2002 to reduce
paperwork?

Response. USDA did not report any significant program decreases of the magnitude
specified — 100,000 hours or more — from FY 2000 to 2001. During that time period,
USDA was charged with implementing a variety of disaster programs and other programs
supporting agricultural producers that drove the burden inventory increases.

Additionally, the Department’s continuous efforts to resolve outstanding violations also
contributed to the increase in paperwork burden.

Currently in FY 2002, USDA has a number of “affirmative agency actions” underway
that will result in burden reductions on the public. The largest of these efforts is the
implementation of the Freedom to E-File Act.

The Freedom to E-File Act (PL 106-222), signed into law on June 20, 2000, required
USDA to provide Internet access to all forms for the three Service Center Agencies
(SCA) -- Farm Service Agency (FSA), Natural Resources Conservation Service (NRCS),
and Rural Development (RD) -- within 180 days of enactment (December 18, 2000). By
June 20, 2002, USDA is to expand the Internet-based system to enable producers and
other rural citizens to access and file all forms and selected records, and to access USDA
farm related information. In addition, the Act required that not later than December 1,
2000, the Federal Crop Insurance Corporation (FCIC) and Risk Management Agency
(RMA) submit a plan to allow agricultural producers to use the Intemnet to obtain all
forms and other information conceming the program from approved insurance providers,
and file electronically all paperwork required for participation. RMA has implemented
this plan.

On December 18, 2000, in accordance with the 180-day deadline for initial
implementation of Freedom to E-File, USDA service center agencies made many forms
and user instructions available to agricultural producers over the Internet. The Office of
the Chief Information Officer (OCIO) and the service center agencies worked with OMB
to define a standard for developing form instructions. This standard led to a “common
format” for all forms and contributed to a quicker clearance process when obtaining
approval from OMB to post forms to the Internet. FSA, NRCS, and RD deployed a
shared web farm infrastructure and a common searchable Internet web site to host
eGovernment services. By March 31, 2000, 198 of the most frequently used forms were
available to customers at www.sc.egoy.usda.gov.

The SCAs are in the final stages of their project plan to meet the fundamental
requirements of the Act by the June 2002 deadline. The agriculture producers of the
SCAs will have the option of accessing, through a common Internet-based service, the
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forms needed to participate in the SCA’s respective programs and services. With the
exception of forms defined as “contracts” by the SCAs, agriculture producers will be able
to electronically submit the forms to the appropriate SCA servicing office. (Note: Forms
defined as “contracts” will still require varying levels of personal interaction between the
SCAs and their customers.) Through these electronic capabilities, the SCAs intend to
minimize trips to their offices to complete these documents. For customers who do not
choose the electronic option, standard mail and facsimile services will be available to the
extent it is practical. The elimination of travel time and other associated efficiencies
resulting from the addition of new business transaction options will yield, when
considered in aggregate, a significant burden reduction for the Department.

Rising from the efforts to comply with the Freedom to E-File, the Farm Service Agency
has implemented a new electronic option for obtaining a Loan Deficiency Payment
(LDP). LDPs are payments made to eligible producers who, although eligible to obtain a
marketing assistance loan, agree to forgo the loan in return for an LDP.

The new eLDP process will allow producers to use the Internet to request and compute
LDP transactions online. eLDP will serve as an alternative delivery system. The
expected results include:

prompt issuance of the LDP,

improved services due to 24 hour accessibility,
decreases in Agency prompt payment expenditures, and
reduced paperwork burden.

LR N N

The electronic submission of LDPs will significantly reduce the paperwork burden.
Producers who participate in the eLDP program will make one initial visit to the local
USDA Service Center to obtain user credentials (user ID and password) and to complete
the “Request for Electronic Loan Deficiency Payment Services” form. Once the
producers receive their unique ID and access to eL.DF services, they can access and
complete the transaction online. eLDP services will be accessible 24 hours a day from
any PC with Internet access. .

Eliminating travel to the county office and the time the producer spends waiting in the
local FSA county office will greatly reduce burden. In addition to the producer’s travel
and wait time, the estimated annual cost to the Federal government will also be reduced.
LDP calculations and payment disbursements will be completed automatically. This
alleviates the need for manual LDP rate determinations or payment calculations.

Another agency of USDA that has efforts underway to improve program performance
and minimize paperwork burden is the Food and Nutrition Service (FNS). FNS is
conducting a comprehensive review of the Special Nutrition Programs — including the
school meals programs, the food distribution programs, and the special Supplemental
Nutrition Program for Women, Infants, and Children (WIC). The review will examine
the data elements currently collected from the State and tribal agencies that operate the
Special Nutrition Programs, and the local organizations that deliver benefits. The agency
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will also closely scrutinize the collection instruments and processes used to assemble and
finalize program data. While it is not clear what the exact burden reduction estimate will
be, it is clear that elimination of any unnecessary data elements and improvements in the
process of collection, cleaning, and reporting of data will resuit in a less burdensome and
more efficient information collection system.

TUSDA alse has many initiatives underway within the Department’s eGovernment
Program. These initiatives, referred to as smart choices, focus on creating single
electronic service delivery methods from cross-agency collaboration. While these efforis
may not yield immediate burden reductions during FY 2002, taking a coordinated
approach to developing new service delivery processes such as eLoans, will ultimately
streamline information collection activities and ensure customer-friendly operations.

Farmer Paperwork. Your written testimony stated, “while the customers of each agency
[Agriculture and Bureau of Reclamation] may overlap, the information collected by each
is not duplicative” (p.7). Since my request last May to OMB Director Danicls and
Interior Secretary Norton, are there any results of the joint Agriculture-Interior-OMB
effort? If the effort is ongoing, when do you expect to have results to share with the
Subcommittee?

Response USDA is committed to working collaboratively, internally and across the
Federal government, to reduce redundant data collections, promote greater sharing of
information collected, and leverage information technology to improve the efficiency and
effectiveness of program delivery. USDA and the Department of Interior (DOI) have a
history of partnership in many different program areas.

Certain field offices of the Forest Service have co-located with field offices of the Bureau
of Land Management in connection with the Service First initiative, At these locations,
common policies have been implemented to give a seamless appearance to the customer.
Additionally, there has been work on consolidating certain information collections
maintained by each agency to reduce customer confusion and paperwork burden.

USDA currently has approval for an application for volunteer programs that is also used
by agencies in DOI. Efforts are underway to revise the information collection to expand
usage of the form to five different agencies within DOI and two agencies from USDA.
The collaboration among these agencies has also resulted in a government-wide portal -
volunteer.gov — for obtaining information about and applying for volunteer opportunities.

With respect to efforts between USDA and the Bureau of Reclamation (BOR) to analyze
potential redundancy among several specific information collections, both organizations
involved concluded that information collected by each agency is not duplicative.
However, the possibility of collaborating in ways that foster greater internal efficiencies
or facilitate our customers’ ability to do business with us are the basis for ongoing
discussions.
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DOI is already leading a Presidential eGovernment Initiative called Geospatial
Information One-Stop. The objective of this effort is to make Geospatial data more
accessible and usable for all agencies. USDA is a significant partner agency in this
effort. It is envisioned that over time as the various “layers” of spatial data are populated
in a central repository, agencies such as BOR and the Farm Service Agency (FSA) would
be able to require less reporting of information by customers and rely more on technology
to determine eligibility and ensure compliance, While this type of change in business
process is still several years away, the discussions that are occurring in support of the
Geospatial Information One Stop initiative are critical for agencies to be able to plan for
the future.

USDA and BOR are also examining other opportunities that would make doing business
with the Federal government less cumbersome. Some of the ideas being discussed
include more co-location to reduce the number of physical locations customers must
travel to and further data sharing. A report outlining the pros and cons of each proposal
will be developed and should be available by mid-sunmer.

PRA Violations. Your written testimony stated that there were 33 Agriculture Paperwork
Reduction Act (PRA) violations in OMB’s Aagust 2001 Information Collection budget
document (p. 8). In fact, OMB listed 96 Agriculture PRA violations. At the hearing, the
General Accounting Office (GAQ) revealed 67 PRA violations by Agriculture during FY
2001; 96 in FY 2000; and 116 in FY 1999. Also, GAO reported that, during FY 2001,
Agriculture had 13 collections in viclation for more than 2 years and 10 of these were in
violation more than 3 years.

‘When will Agriculture resolve each of the extant violations of law? And, what steps has
Agriculture taken to ensure no further violations of the PRA law?

Response. As it pertains to USDA’s written testimony, the Information Collection
Budger (ICB) for FY 2001 did document 96 violations of the Paperwork Reduction Act
(PRA) across 3 tables. Sixty-three (66 %) of the total number of violations were included
in table B.1 which described violations of the PRA during fiscal year (FY) 2000 that had
already been resolved. USDA chose to discuss in its written testimony the 33 violations
(highlighted in tables B.2 and B.3) that remained outstanding at the time the FY 2001
ICB was published. In summary, USDA did complete FY 2000 with 96 violations (63 +
33) of the PRA.

USDA takes very seriously its compliance with the Paperwork Reduction Act. The
violation statistics cited by GAO during the hearing are evidence of our commitment as
they reflect a downward trend in the number of violations. Over the past several years,
USDA has taken several steps to ensure a minimum of violations including:

» Increasing the number of staff at the Departmental level to support PRA
compliance activities,

* Preparing a monthly report of violations for the Chief Information Officer to
highlight agencies with compliance issues,
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» Conducting quarterly “roundtables” of Agency PRA Coordinators to discuss PRA
issues such as violations, and

+ Updating and distributing educational materials about the PRA and the
information collection approval process to assist program staff in obtaining and
maintaining OMB approvals for information collections.

As stated by GAO during the hearing, USDA incurred 67 PRA violations during FY
2001. Forty of the violations were resolved by March 12, 2002. Of the remaining
twenty-seven, 5 have since been resolved, 3 are at OMB pending reinstatement, and 13
remain outstanding.

A letter from USDA’s Acting CIO was recently sent to each Agency Head in the
organizations with outstanding violations. These letters requested that the agency submit
a remediation plan for each violation. OCIO will compile the information received from
each agency into a comprehensive plan that will be used to manage agency progress
toward resolving the existing violations.

To avoid further violations, USDA plans to update its internal directive that provides
guidance on information collection activities. The revised directive will incorporate
suggested timelines for managing the renewal of information collection approvals as well
as step-by-step instructions and templates for accomplishing each milestone in the
process.

Farm Bill. What are Agriculture’s estimates of the paperwork implication in the House
and Senate versions of the farm bill?

Response: Once the Farm Bill becomes law, programs must be assigned and
implementation operations must be developed by the various USDA agencies. At this
time it is impossible to estimate paperwork implications for implementing all the
programs that will be included in the new legislation, It could take several months for
USDA to fully realize paperwork implications of the Farm Bill.

Report of Acreage PRA Violation. The FirstGov website includes information about two
Agriculture information collections with the same OMB approval number: 0560-0004.
One is the Farm Service Agency’s “Report of Acreage” (FSA-578); the other is the
Commodity Credit Corporation’s “Highly Erodible Land and Wetland Conservation.” In
fact, the latter is approved under 0560-01835 even though Agriculture’s printed form
erroneously shows 0560-0004. And, OMB disapproved the former in November 1997
and September 1998 but, we were told, remains in continuous use by Agriculture in
violation of law. Two of the several reasons OMB gave for its disapproval were the
absence of practical utility for the information requested and duplication with other
Agricuiture information collections.

Is Agriculture continuing to use the Report of Acreage -- with 2,854,710 hours of burden-
in violation of law? If not, when and how did Agriculture notify the affected public of is
discontinuance?
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Response The most likely explanation for the concern regarding the same OMB control
number on both forms is that the Subcommittee had an older version of the CCC-21.
Prior to the Federal Agriculture Improvement and Reform Act of 1996 (the 1996 Act),
the Farm Service Agency had OMB approval to collect information using the FSA-578,
CCC-21, and a variety of other forms under OMB control number 0560-0004. After
enactment of the 1996 Act, FSA chose fo reorganize many of its information collection
activities — some new collections were created, others were eliminated. The FSA-578,
Report of Acreage, continued to be approved under OMB control number 0560-0004
through June 30, 1997. In May, 1999, OMB approved form CCC-21 as a part of a new
information collection package for the Highly Erodible Land Conservation and Wetland
Conservation Programs and assigned control number 0360-0185. The current version of
form CCC-21 reflects this OMB control number and is approved through March 31,
2003.

Crop acreage information is collected. USDA continues to collect information without
OMB approval while simultaneously trying to resolve the violation, because we have to
address other statutory program delivery requirements that are based on the data. Further,
we plan to take appropriate steps to address the violation as soon as the 2002 Farm Bill is
enacted which may include new statutory requirements for collecting the data. It is not
practical at this juncture to initiate the approval requesting process recognizing that the
new legislation may be only days away. '
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April 17, 2002

This letter follows up on the April 11, 2002 hearing of the Subcommitiee on Energy
Policy, Natural Resources and Regulatory Affairs, entitled “Paperwork Inflation - The Growing
Burden on America.” As discussed during the hearing, please respond to the enclosed followup

questions for the record.

Please hand-deliver the agency’s response to the Subcornmittee majority staff in B-377
Rayburn House Office Building and the minority staff in B-350A Rayburn House Office
Building not later than noon on Thursday, May 9, 2002. If you have any questions about this
request, please call Subcommittee Deputy Staff Director Barbara Kahlow on 226-3058. Thank

you for your attention to this request.

Enclosure

cc:  The Honorable Dan Burton
The Honorable John Tierney

Sincerely,

Tg G
Doug Ost
Chairman

Subcommittee on Energy Policy, Natural
Resources and Regulatory Affairs
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Paperwork Reduction. The Office of Management and Budget’s (OMB’s) new
Information Collection Budget (ICB) reveals that Interior had a 1.9 million net increase
in paperwork from Fiscal Years (FYs) 2000 to 2001 due to program changes. Were there
any significant program decreases - of 100,000 hours or more - made by affirmative
agency action (instead of a change in law) during this period? If so, please elaborate. If
not, why not? And, what plans does Interior have in the remainder of 2002 to reduce
paperwork?

Farmer Paperwork. Your written testimony stated, “While both USDA and BOR collect
detailed data, the data collected by BOR are not sufficient for USDA’s purposes, and
USDA does not collect data with the type of detail required by BOR in order to
administer and enforce the acreage limitation provisions” (p. 9). Since my request last
May to OMB Director Daniels and Interior Secretary Norton, are there any results of the
joint Agriculture-Interior-OMB effort? If the effort is ongoing, when do you expect to
have results to share with the Subcommittee?

PRA Violations. The General Accounting Office’s (GAO’s) testimony last year revealed
16 violations of the Paperwork Reduction Act (PRA) by Interior during FY 2001; 25 in
FY 2000; and 43 in FY 1999. Also, GAO reported during the hearing that Interior had 9
collections in violation for more than 2 years and 4 of these were in violation for more
than 7 years. OMB’s ICB shows one Interior violation since 1994 that was unresolved as
of March 12, 2002 (p. 134). The Subcommittee’s investigation of Bureau of Reclamation
paperwork revealed that Interior let OMB approval for six information collections expire,
i.e., without even requesting extension approval from OMB. This mis-management
occurred as many as four times for OMB #1006-0001.

What steps has Interior taken to ensure no further violations of the PRA law?

Unauthorized Paperwork. In November, OMB sent the Subcommittee a chart of 28 FY
2000 violations “without OMB approval or modified without OMB approval,” i.e., not
the more usual violations (“lapses”) where agencies allowed paperwork approval to
expire. Nine of the 28 or 32 percent were Interior’s violations of law. What internal
controls does Interior now have in place to avoid such violations in the future?
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United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240
MAY -9 2002

Honorable Doug Ose

Chairman, Subcommittee on Energy Policy
Natural Resources and Regulatory Affairs

Committee on Government Reform

B-377 Rayburn House Office Building

U.S. House of Representatives

Washington, D.C. 20515

Dear Chairman Ose:

Enclosed you will find the Department of the Interior’s responses to the questions for the record
from the April 11, 2002, hearing on Paperwork Reduction Act issues. A copy is also being
provided to the minority staff.

Please feel free to contact me with any questions.
Sincerely,
/ ‘]
Wi C
= 7 " | t EnStgyy
Scott J. Camneron

Deputy Assistant Secretary for
Performance and Management |

Enclosure

cc:  Honorable John Tiemey
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House Committee on Government Reform
Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs
Paperwork Reduction Act Hearing
April 11, 2002

Responses to Questions from Mr. Ose

Question 1. Paperwork Reduction. The Office of Management and Budget’s (OMB’s) new
Information Collection Budget (ICB) reveals that Interior had a 1.9 million net increase in
paperwork from Fiscal Years (FYs) 2000 to 2001 due to program changes. Were there any
significant program decreases - of 100,000 hours or more - made by affirmative agency action
(instead of a change in a law) during this period? If so, please elaborate. If not, why not? And,
what plans does Interior have in the remainder of 2002 to reduce paperwork?

Answer 1. As noted in my testimony, the increase in burden hours mentioned in this question
was largely the result of major revisions to the regulations governing handling of individual
Indian money (IIM) accounts, to implement the provisions of the American Indian Trust Fund
Management Reform Act of 1994. In one new collection alone (OMB control number 1076-
0154), about 1.6 million hours of burden were added to provide additional fiduciary protection to

Indian allottees and tribes.

During this period, the Department instituted a program change for collection number 1076-
0101, which covers forms for applying for Burean of Indian Affairs (BIA) grants for post-
secondary institutions, that resulted in a decrease of over 100,000 hours. This collection had
previously been approved by OMB for 126,712 hours. In 2001, this collection was reapproved
by OMB for 14,922 hours -— a reduction of 111,750 hours resulting from a BIA review and
restructuring of this program activity that significantly reduced the information required from

individual Indian applicants.

During this same period, the Department also had two collections for which program changes
resulted in reductions of over 50,000 hours each: one for OMB control number 1076-0136
{Indian Self-Determination and Education Assistance Act Programs) and one for control number
1010-0140 (Report of Sales and Royalty Remittance).

The Department has a number of initiatives, which are described in my written testimony,
currently underway to further reduce paperwork burdens in FY 2002, These include, for
example, moving more of our collections online to take advantage of web-enabled technologies

and reorganizing and redesigning some of our business processes.

Page -1-
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Question 2. Farmer Paperwork. Your written testimony stated, “While both USDA and BOR
collect detailed data, the data collected by BOR are not sufficient for USDA’s purposes, and
USDA does not collect data with the type of detail required by BOR in order to administer and
enforce the acreage limitation provisions” (p.9.). Since my request last May to OMB Director
Daniels and Interior Secretary Norton, are there any results of the joint Agriculture-Interior-OMB
effort? If the effort is ongoing, when do you expect to have results to share with the

Subcommittee?

Answer 2. We have completed the joint effort with Agriculture (USDA) and the Office of
Management and Budget. Our findings with regard to the data collected for the Reclamation
Reform Act of 1982 (RRA) program and the data collected by USDA are as follows. There is an
overlap between respondents to USDA and Bureau of Reclamation information collections.
However, not all of Reclamation’s customers participate in USDA programs and most of
USDA’s customers do not receive Reclamation irrigation water.

Due to statutory and regulatory program requirements, Reclamation and USDA do not use the
same categories of program respondents. For example, whether a Reclamation irrigation water
user must file a form depends on how much land that individual or entity directly or indirectly
owns or leases westwide (e.g., in those irrigation projects that are subject to the acreage
limitation provisions of Federal reclamation law). If a Reclamation irrigation water user must
complete a form, then what form is completed is dependent on whether the respondent is an
individual, entity, charitable organization, trust, or public entity and if the respondent is subject
to the new law or the old law. USDA does not require separate forms for these classes of
respondents, nor do they always require respondents to identify themselves. The difference
between the data collections are due primarily to statutory requirements.

In terms of data elements, it appears at first blush that USDA and Reclamation collect similar
information. However, the level and nature of detail in the collections differs in such ways that it
is clear that the data USDA collects would not be sufficient to allow Reclamation to properly
administer and enforce the acreage limitation provisions of Federal reclamation law and visa
versa. For example, Reclamation collects information based on irrigable and irrigation land
located in certain water districts that have a contract with Reclamation. Lease and acreage
information is required to meet statutory requirements. USDA collects. some acreage and lease
information, but they collect this information based on who will receive benefits. Information on
the location of the acreage has no relationship to irrigable and trrigation land in water districts
that contract with Reclamation and specifics of leases are not necessary to administer the USDA
programs. Therefore, such data are not collected by USDA.

Even if USDA collected the data Reclamation needs in order to administer the acreage limitation
provisions of Federal reclamation law, there are also longstanding institutional barriers to
Reclamation being able to substitute USDA data for its own. The delivery of Reclamation
irrigation water, in general, is controlled at the local level by the water districts, which are not
Federal entities. These districts determine if the acreage limitation program requirements have

Page -2-
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been met by their customers and, therefore, Reclamation irrigation water can be delivered.
USDA forms are filed at county offices, with little centralization of that data. While
technological barriers could be overcome, both USDA and Reclamation would have to change
longstanding business practices that would impact many more Reclamation irrigation water users
and USDA customers than may benefit from such changes.

These findings are the result of efforts undertaken by USDA, Reclamation, and OMB to examine
the issue. Included was an initial letter that Reclamation sent to USDA and OMB that detailed
RRA data collection requirements and why that data was needed to fulfill statutory and"
regulatory provisions. In addition, obsiacles to being able to substitute USDA data for
Reclamation’s data collection that have been identified in the past were highlighted in the hope
that subsequent changes in the USDA program had eliminated the barriers. This letter was
followed by various conference calls involving representatives from all three agencies and

between USDA and Reclamation.

As reported in my April 11, 2002, testimony, Reclamation has identified a data collection that
may provide a realistic opportunity to substitute USDA data for its own and visa versa. This data
collection is not related to the RRA forms, but does impact Reclamation customers in not only
those districts that are subject to the acreage limitation provisions of Federal reclamation law, but
all districts that have a contract with Reclamation. Starting in May 2002, Reclamation will begin
working with USDA staff to determine if one information collection effort could be used to
collect data needed by both USDA and Reclamation. This effort will be accomplished under the

“Bridging-the-Headgate” initiative.

Page -3-
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Question 3. PRA Violations. The General Accounting Office’s (GAO’s) testimony last year
revealed 16 violations of the Paperwork Reduction Act (PRA) by Interior during FY 2001; 25 in
FY 2000; and 43 in FY 1999. Also, GAO reported during the hearing that Interior had 9
collections in violation for more than 2 years and 4 of these were in violation for more than 7
years. OMB’s ICB shows one Interior violation since 1994 that was unresolved as of March 12,
2002 (p.134). The subcommittee’s investigation of Burean of Reclamation paperwoik revealed
that Interior let OMB approval for six information collections expire, 1.¢., without even
requesting extension approval from OMB. This mis-management occurred as many as four times

for OMB #1006-0001.

What steps has Interior taken to ensure no further violations of the PRA law?

Answer 3. The Department notes that the GAOs testimony documents the agency’s dramatic
improvement in compliance with the PRA over the years. All the long-term violations noted in
Question 3 have since been resolved. In particular, the one collection that was in violation since
1994 was only discovered to be in violation during FY 2002, the result of a concerted effort to
ferret out and resolve old and previously ignored problems.

In 1995 the Department significantly upgraded its Department-wide coordination and oversight
of information collection activities. Information collection clearance officers were also
established within each bureau at a grade level capable of managing this important task. The
Department drafted new guidelines for the information collection approval process. The OMB
thought highly enough of these guidslines to distribute them to other federal (non-DOI) agencies.
As discussed in my testimony, the Department now has a good internal management structure in
place to ensure compliance with the PRA.

Page -4-
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Question 4. Unauthorized Paperwork. In November, OMB sent the Subcommittee a chart of 28
FY 2000 violations “without OMB approval or modified without OMB approval,” i.e., not the
more usual violations (“lapses”) where agencies allowed paperwork approval to expire. Nine of
the 28 or 32 percent were Interior’s violations of law. What internal confrols does Interior now

have in place fo avoid such violations in the future?

Answer 4. The Interior Department violations on the list referenced in Question 4 were virtually
all existing, but unknown, violations that were discovered by the Department as a result of
internal program reviews or rulemakings. They were all guickly rectified after being discovered.
The Department views this as evidence of our recent management diligence, rather than
management failure, in oversight of information collection activities. We are succeeding in our
efforts to fix, rather than ignore, longstanding problems. As noted in the response to Question 3,
the Department now has a internal good management structure in place that will ensure

compliance with the PRA.

Page -5-
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ADDITIONAL INFORMATION FOR THE SUBCOMMITTEE
Sehedule for Reclamation Reform Act of 1982 (RRA) forms to be placed on the Internet:

RRA forms will be made available on the Internet in a “pdf” format for downloading starting in
June 2002. By October 2003, districts and landholders (direct or indirect landowners or lessees)
will be able to electronically complete certain RRA forms and submit such forms electronically
to the Bureau of Reclamation and participating districts, as applicable. By October 2004,
districts and landholders will be able to electronically complete all RRA forms and submit such
forms electronically to the Bureau of Reclamation and participating districts, as applicable.

Traditionally, RRA forms for an upcoming water year are distributed in the fall. This has

eliminated the confusion and other problems Reclamation encountered in the mid-1980's when
Reclamation tried to distribute RRA forms during other times of the year.

Page -6-
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April 17,2002

FACSIMILE .
The Honorable Elaine L. Chao The Honorable John D, Grahara
Secretary Administrator
Department of Labor Office of Information and Regulatory Affairs
200 Constitution Avenue, N.W. Office of Management and Budget
Washington, DC 20210 Washington, DC 20503

Dear Secretary Chao and Administrator Graham:

This letter follows up on exceptional testimony provided during the April 11, 2002,
hearing of the Energy Policy, Natural Resources and Regulatory Affairs Subcc ittee on the
Paperwork Reduction Act (PRA). Two public witnesses, representing the U.S. Chamber of
Commerce and the Society for Human Resource Management (SHRM), raised concerns about
the burdensome and complex paperwork imposed by the Department of Labor. Enclosed are
copies of their written statements with excellent accompanying charts.

The first chart (prepared by the U.S. Chamber of Commerce) identifies 61 Federal
requirements imposed by 11 Federal agencies, 41 State requirements imposed by eight State
agencies, and 10 local requirements imposed by five local agencies, each of which regulates
restaurants in Fairfax County, Virginia. This situation is incredible. Irequest thatthe
Department and the Office of Management and Budget (OMB) jointly review these 112
requirements to identify duplication and wnnecessary paperwork.

The second chart (SHRM Chart A) identifies 27 Federal and State paperwork and
recordkeeping requirements with different record retention periods for a health care provider in
California. This situation is also unacceptable. 1request that the Department and OMB jointly
review the 27 to coordinate recordkeeping requirements and retention time periods.

The third chart (SHRM Chart B) outlines the unnecessarily complicated process for
businesses to comply with the Family and Medical Leave Act (FMLA). Apparently, the
Department’s implementing rules call for employers o record employee FMLA leave in minutes
instead of full or half days. Congress never intended this complexity or micro-management.
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OMB’s February 28, 2002 Inventory of Approved Information Collections shows that the
Department imposes 189 million burden hours on the public. The Occupational Safety and
Health Administration (OSHA) comprises 74 percent of this burden. The rest is spread across
the Department and includes 19 information collection of 500,000 hours or more, including
FMLA. This huge paperwork burden adds to business costs and decreases capital available for
investment. The bottom line is that more people could be employed or receive higher wages if
paperwork burden could be reduced substantially.

Pursuant to the Constitution and Rules X and X of the United States House of
Representatives, please provide the Subcomumittee for the hearing record with a joint report
identifying the approach and timetable which the Departrent and OMB will pursue to achieve
paperwork burden reduction. Please initially focus on the Department’s 38 information
collections each imposing 500,000 hours or more. A listing of these 38 is also enclosed.

If you have any questions about this request, please contact Deputy Staff Director
Barbara Kahlow at 226-3058. Please provide the requested information by May 9, 2002, to the

Subcommittee majority staff in B-377 Raybum House Office Building and the minority staff in
B-350A Rayburn House Office Building.

Thank you in advance for your attention to this request.

Sincerely, ;

! f T
Do gOs;
Chairm:

Subcommittee on Energy Policy, Natural
Resources and Regulatory Affairs

Enclosures

cc:  The Honorable Dan Burton
The Honorable John Tierney
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Top 38 Department of Labor Paperwork Requirements (each over 500,000 hours)

Paperwork

OMB # Title Burden (hours)

1205-0420 | ETA-9090 & ETA-9091 - WIA Management Information & 758,236
Reporting System

1210-0039 | PWBA - Summary Plan Description Requirements under 710,134
ERISA

1210-0140 | PWBA - ERISA Summary Annual Report Requirement 1,404,924

1210-0110 | PWBA - Form-5500 Annual Return/Report of Employee 1,847,163
Benefit Plan

1210-0113 | PWBA - National Medical Support Notice - Part B 785,000

1215-0017 | ESA - Records To Be Kept By Employers - FLSA 926,156

1215-0072 | ESA - OFCCP Recordkeeping & Reporting Requirements - 10,895,679
Supply & Service

1215-0148 | ESA - WH-501 & WH-501S - Wage Statement 566,667

1215-0149 | ESA - WH-347 - Optional Use Payroll form Under the Davis- 9,200,000
Bacon Act

1215-0163 | ESA - CC-41 - Recordkeeping & Reporting Requirements, 4,841,475
Construction

1215-0181 | ESA - WH-380 & WH-381 - The Family & Medical Leave 645,625
Act of 1993 - 29 CFR 825

1215-0196 | ESA - Equal Opportunity Survey 1,050,000

1218-0048 | OSHA - Noise - 29 CFR 1910.95 5,175,645

1218-0065 | OSHA - Access to Employee Exposure & Medical Records - 613,127
29 CFR 1910.1020

1218-0072 | OSHA - Hazard Communication - 29 CFR 1200, 1915, 1917, 7,560,232
1918, 1926, 1928

1218-0092 | OSHA - Lead in General Industry 1,280,916

1218-0099 | OSHA - Respiratory Protection 6,685,348
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Paperwork
OMB # Title Burden (hours)
1218-0134 | OSHA - Asbestos in Construction - 29 CFR 1926.1101 5,569,659
1218-0145 | OSHA - Formaldehyde - 29 CFR 1910.1048 591,079
1218-0150 | OSHA - Control of Hazardous Energy Sources (Lockout/ 1,236,149
Tagout)
1218-0176 | OSHA-300, OSHA-300A & OSHA-301- Recording & 4,425,351
Reporting Occupational Injuries & Illnesses - 29 CFR 1904
1218-0180 | OSHA - Bloodborne Pathogens Standard - 29 CFR 1910.1030 12,719,062
1218-0189 | OSHA - Lead in Construction 1926.62 1,697,383
1218-0197 | OSHA - Construction Fall Protection Plans & Records 771,166
1218-0200 | OSHA - Process Safety Management of Highty Hazardous 79,045,232
Chemicals (PSM) - 1910.119
1218-0202 | OSHA - Hazardous Waste Operations & Emergency Response 1,412,915
(HAZWOPER) - 29 CFR 1910.120
1218-0203 | OSHA - Permit-Required Confined Spaces - 29 CFR 1910.146 1,634,663
1218-0205 | OSHA - Personal Protection Equipment for General Industry - 1,834,279
29 CFR 1910.132
1218-0229 | OSHA - Mechanical Power Presses, Inspection Certification 1,372,930
Records - 29 CFR 1910.217(e)(1)(1) & (e)(1)(ii)
1218-0242 | OSHA - Powered Industrial Trucks - 29 CFR 1910.178 822,191
1218-0246 | OSHA - Bloodbome Pathogens Standard - Needlestick Safety 1,236,764
& Prevention Act
1219-0067 | MSHA - Examinations & Tests of Electrical Equipment - 30 985,344
CFR 75.512, 75.703(d)(11), 77.502, 75.800, 77.900, 75.1001-
1(c), 75.342(a)(4) & 75.351
1219-0083 | MSHA - Record of Examinations for Hazardous Conditions - 617,828
30 CFR 77.1713
1219-0088 | MSHA - Ventilation Plans, Tests, & Examinations in 2,725,770

Underground Coal Mines - 30 CFR 7 70.205(a); 70.211(b);
212(b); 216(a); 75.310; 312; 342; 351; 360; 361; 362; 363;
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Paperwork
OMB # Title Burden (hours)
364; 370; & 382
1219-0089 | MSHA - Safety Defects; Examination, Correction & Records - 1,224,406
30 CFR 56/57.13015; 13030; 14100; & 56/57.18002
1219-0133 | MSHA - Hazard Communication - 30 CFR 47 (interim final 511,721
rule
1220-0011 [ BLS-790 - Report on Employment, Payroll, & Hours 508,180
1220-0012 | BLS - Employment, Wages, & Contributions Program - ES- 954,720

202
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SECRETARY OF LABOR
WASHINGTON
JUN 20 2002
The Hornorable Doug Ose
Chairman

Subcommittee on Energy Policy, Natural
Resources and Regulatory Affairs

Comumittee on Government Reform

2157 Raybum House Office Building

Washington, D.C. 205186143

Dear Mr. Chairman:

Thank you for your letter raising the issue of paperwork requirements imposed by the
Department of Labor (DOL). I share your concerns about burdensome and complex
paperwork requirements.

1 want to assure you that the Department is taking and will continue to take steps to
limit paperwork requirements 1o those necessary to administer our laws and
regulations. The Department’s Chief Information Officer (CIO) directs cur paperwork
reduction efforts, Since the Office of Management and Budget (OMB) generally
approves paperwork collections for three year periods, each year the Department
reviews roughly one-third of our information cellections. This review includes a
determination of whether the collection is still necessary and, if so, whether revisions
would be useful, DOL agenctes review both the content of the information and the
scape of the collection — the entities required to maintain and/or submit information to
the agency. Through this process, agencies are reminded of the need to mindmize
paperwork while at the same timne meeting their statutory obligations in the most
efficient way possible.

As you know, there is a continual tension between the need for information and the
imposition of burdens on the public and on business in particular. Both Congress and
agencies are subject to this tension. Many statutes require agencies to collect
information; on the other hand, the Paperwork Reduction Act directs agencies to reduce
the paperwork burden,

Your letter rajses several specific issues. As John Graham, OMB’s Administrator of the
Office of Information and Regulatory Affairs, noted in his response to you regarding
the large number of regulations affecting the restaurant industry in Virginia and a



280

U179y ZU02 LZ:I0L PAX @003
07/08/2002 11:18 FAX 202 683 6111 EXECUTIVE SECRETARY o003

health care provider in California, OMB has no authority over State and local
goverranents. However, he indicated that OMB will examine the concerns you raised
during its normal reviews of federa] regulations under the Paperwork Reduction Act,

You also raise two issues regarding the Department of Labor: “the unnecessarily
complicated process for businesses to comply with the Family and Medjcal Leave Act
(FMLA),” and the need to reduce the Department’s paperwork burden, beginning with
the ”38 information collections imposing 500,000 hours or more.” The Department’s
EBmployment Standards Administration (ESA) is currently reviewing the FMLA
regulations to determine if revisions are necessary. The CIO, as part of its ongoing
effort to reduce paperwork burdens, will work with the agencies to evaluate the 38
information collections imposing 500,000 hours or more. The Department will report
the results of the review to OMB for incorporation in next year’s Report to Congress on
Managing Information Collection and Dissemination.

Thark you for your interest in reducing the paperwork burden imposed by the
Department.

Sincerely,

Chao

Elaine L. Chao
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EXECUTIVE OFFICE OF THE FRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D C. 20803

ADMINISTRATOR LQAY 2 G ?{)O?

OFFICE OF
INFORMATION AND
REGULATORY AFFAIRS

The Honorable Doug Ose

Chairman, Subcommittee on Energy Policy,
Natural Resources and Regulatory Affairs
Committee on Government Reform

U.S. House of Representatives

B-377 Rayburn Building

Washington, DC 20515-6143

Dear Chairman Osé:

T am responding to your letter of April 17, 2002 regarding following up on the April 11,
2002 hearing before your subcommittee on the Paperwork Reduction Act (PRA). In your letter
to Secretary Chao and me, you request that we examine a number of examples of excessive
burdens imposed by Federal agencies, specifically the Department of Labor (DOL).

As a general matter, the Office of Information and Regulatory Affairs carefully
scrutinizes regulatory monitoring and reporting requirements when they are first issued and when
they are subsequently submitted 1o the Office of Management and Budget (OMB) for renewal of
approval under the PRA. OMB’s review of regulatory paperwork focuses on minimizing
paperwork burden and ensuring that agencies obtain the information they need to enforce
compliance with applicable standards. Even in cases where OMB decides not to pursue an
initiative with an agency to address the reporting burdens in a particular rule, the PRA process
provides an opportunity to regularly assess burdens.

With that in mind, we have examined the three examples of excessive burden that you
provided and the 38 collections from DOL that resuit in more than 500,000 hours of burden on”
the public. The first example you asked about involves 112 requirements imposed on restaurants
in Fairfax County, Virginia. As the President noted in his speech on March 19, 2002, the
Administration is very concerned about excessive burdens imposed upon small businesses. In
our Draft Report to Congress on the Costs and Benefits of Federal Regulations issued on March
28th, we have asked for examples of specific regulations imposing an undue or duplicative

~ burden on small businesses. We intend to address the comments received in reaction to the draft
report in our final report later this year.

As for the specific requirements noted in your letter, as you point out nearly half of them
are from State or local governments. While we are concemned about excessive requirements on
small businesses, we have o authority over State or lecal governments nor would we presume to
violate the principles of federalism. Many of the Federal requirements you noted are designed to
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achieve statutory goals such as requirements {0 pay faxes, requirements fo provide equal
opportunity, and restrictions on child labor. Some of the requirements may be excessive, and as
we review information collections from the agencies covered, we will continue to work to
remove requirements that impose burden without generating utility.

Similarly, for the 27 requirements on health care providers in California, most of the
requirements cited by the Society for Human Resource Management (SHRM) are either statutory
or imposed by the State of California. In the second column of their exhibit, only six of the 27
entries cite Federal regulations as the source of the burden imposed. As discussed above, we will
examine the types of concerns raised by SHRM in the course of our normal reviews under the

PRA.

Your letter then goes on to specifically cite the Family and Medical Leave Act (FMLA) as
a source of confusion and burden for businesses. In our 2001 Report to Congress on the Costs
and Benefits of Federal Regulations, we received comments on the burdens of the FMLA
recordkeeping regulations. We rated this a “priority one” candidate for reform. We have met
with DOL and understand that they are considering the appropriateness of changes to the
regulations. We look forward to working with DOL on this important issue.

We also look forward to working with DOL on reducing the overall burden imposed by
their agency. DOL has indicated an Intersst in examining in greater detail the 38 collections that
impose more than 500,000 hours. The Department will report to us in next year’s submission for
the annual Report to Congress on Managing Information Collection and Dissemination their
plans to reduce the burden of these 38 collections. We should note that many of these collections
are associated with statutory requirements and reducing them would require legislative action.

. The collections required by the Occupational Safety and Health Administration and the Mine
Safety and Health Administration, however, are largely regulatory, and we will encourage DOL
to focus on these collections in doing ifs assessment.

Thank you for your letter and your continued interest in this matter,

Singerely,

ohn D. Graham, Ph.DD.

/ Administrator
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May 15, 2002

BY FACSIMMILE
The Honorable Thomas A. Scully The Honorable John D. Graham
Administrator Administrator

Centers for Medicare & Medicaid Services  Office of Information & Regulatory Affairs
7500 Security Boulevard Office of Management and Budget
Baltimore, MD 21244 Washington, DC 20503

Dear Administrators Scully and Graham:

This letter follows up on documents submitted to the Energy Policy, Natural Resources
and Regulatory Affairs Subcommittee after its April 11, 2002, hearing on the Paperwork
Reduction Act (PRA). Specifically, the Power Mobility Coalition (PMC) submitted a post-
hearing letter alleging several violations of the PRA relating to administration of the Medicare
program. For example, they include nonapproved questionnaires and required additional
documentation, both of which supplement the standard form known as the Certificate of Medical
Necessity (CMN). The PMC believes that these requirements are being imposed for all or most
users of powered wheelchairs or scooters instead of for specific cases being investigated or
audited for possible improper payments. None of these violations were included in the Office of
Management and Budget’s (OMB’s) Information Collection Budget (ICB) report for Fiscal Year
2002.

In addition, the PMC submiited copies of seven letters, sent to OMB from August 3, 2001
to March 26, 2002, alleging specific PRA violations relating to Medicare claims processing.
This week, the PMC received an answer from OMB to its six letters sent in 2001, OMB attached
December 2001 and February 2002 explanations from the Centers for Medicare and Medicaid
Services (CMS), including a December commitment to rescind certain improperly issued
requirements. Why were none of these CMS PRA violations included in OMB’s recent ICB
report?

The PMC also provided the Subcommittes with copies of related documents. CMS’s
accompanying PRA Supporting Statement for its proposed use of the CMN (61 FR 56963)
states, “The use of standard forms facilitates review by HCFA [which became CMS] and is more
efficient for the suppliers because necessary documentation and information is specifically
spelled out -- eliminating the possibility of submitting unnecessary documentation” (p. 3) and



284

“Without the [standard] forms, small businesses would be required to submit more individualized
documentation to support their claims” (p. 4). The PMC does not oppose necessary paperwork
but, understandably, desires certainty about what paperwork is approved for use,

Pursuant to the Congtitution and Rules X and XTI of the United States House of
Representatives, please provide the Subcommitiee for the hearing record with (a) a copy of each
rescission notice, (b) 2 timetable for resolution of any remaining PRA violations, and (¢) 2
revised internal control process to ensure no further PRA violations by CMS or its
representatives.

If you have any questions about this request, please contact Deputy Staff Director
Barbara Kahlow at 226-3038. Please provide the requested information by May 31, 2002, to the
Subcommittee majority staff in B-377 Rayburn House Office Building and the minority staff in
B-350A Rayburn House Office Building.

Thank you in advance for your aftention to this request.

Sipcerely,
ﬁ (4e—
O 58

Chairman
Subcomumittes on Energy Policy, Natural
Resources and Regulatory Affairs

cc The Honorable Dan Burton
The Honorable John Tierney
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EXECUTIVE OFFICE OF THE PRESIDENT S/ ;’/
QFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20508

ADMINISTRATOR
OFFICE OF \}UN 2 0 2002
INFORMATION AND
REGULATORY AFFAIRS

The Honorable Doug Ose

Chairman, Subcommittee on Energy Policy,
Natural Resources and Regulatory Affairs

Committee on Governmient Reform

U.S. House of Representatives

B-377 Raybumn Building

Washington, DC 20515-6143

Dear Chairman Ose:

1 am responding to your letter of May 15, 2002, following up on documents
submitted to the Energy Policy, Natural Resources and Regulatory Affairs Subcommittee
by the Power Mobility Coalition (PMC). This post-hearing letter alleged several
violations of the Paperwork Reduction Act (PRA) relating to the administration of the
Medicare Program. In your letter to Administrator Scully and me, you request
information on why these items were not listed as PRA violations in the Fiscal Year 2002
Information Collection Budget (ICB).

Thesé items concerned additional questionnaires and documentation used by the
Centers for Medicare and Medicaid Services (CMS) to supplement the Certificate of
Medical Necessity (CMN) in overseeing Medicare reimbursement of powered
wheelchairs. As we discussed in our May 2002 letter to the PMC, these items were
clarified and revised by CMS, and were not listed in the ICB because we were still
investigating them at the time the ICB was written. The Fiscal Year 2002 ICB does cite
CMS with a PRA violation for allowing the information collection entitled, Durable
Medicare Equipment Regional Carrier, Certificates of Medical Necessity (OMB number
0938-0679) to expire. We are continuing to work with CMS to address the concerns
raiscd by the PMC, and to ensure compliance with the Paperwork Reduction Act (PRA).
We expect that CMS:will soon submit collection 0938-0679 for the 'Office of
Management and Budget (OMB) review. -In the coursé of this reviéw, we will examine
these concerns very closely.
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T understand that Administrator Scully is responding separately to your request
for, “(a) a copy of each recission notice, (b} a timetable for resolution of any remaining
PRA violations, and (c) a revised internal control process to ensure no furthcr PRA
violations by CMS or its representatives.”

Thank you for your letter and your continued interest in this matter.

Sincerely, g

ohn D. Graham, Ph.D.
Administrator

cc: The Honorable Thomas A. Scully
Administrator
Centers for Medicare and Medicaid Services
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The Honorable Daug Osa

House of Representafives
Washington, DC 20515-6143

Dear Mr. Ose:
Thaok you for your letter requesting certsin information sbout the Centers for Medicare
& Medicaid Service’s (CMS) d i {lection reg

The Durable Medical Equipment Regional Carricrs’ (DMERC) beneficiary
questionmaires are used duriag an Uit or investiyitton of partionlar laims inorder &0
corrohorate the information provided on the Uentificate of Medical Necessity (CMN). In
fact, the questionnaires arc used very spatingly by the DMERCs and only in cases where
the DMERCs believe that the beeficisry may not have received the equipment for which
the supplier submitted abill. Theve forms are st Used at random, nor are they rog i
far “ail or most™ claims for scooters and power wheelchairs, a5 suggested by Power

Mability Coalition (PMC).

On Decernber 7, 200§, CMS responded to the PMC*3 allepations of CMS Paperwork
Reduction viclstions. We do not believe we viclaled the Paperwork Reduction Act
(PRA), which is why we did not include the violations in our 2002 Infe i
Collestion Budger.

While we do not believe we violated the PRA, some DMERC activities did cancemn us.
For that reason, on April 1, We instructad DMERCS 1o cease requiring power wheelchair

pplicrs o provide fon in eddifion to the CMN unless the DMERC is
canduciing an audit or investigation. This instryction, which is enclosed, became
effective on May 1. We understand that the PMC believes that this Program

Memorandum is responsive to many of their concemns.

As poted sbove we have acted to eliminate questionable activities, Therefore, developing
atmetzble for resolving vialations that we believe did not occur is not necessary.

We believe thar CMS his adequate controls in plice 1o insure that the PRA is not violated
in the future and these Is include: PRA education of CMS and DMERC staff:

DMERC } artices; and proposed on-site continuing education of DMERC staff
and management. These vontrols have resulted in incressed communication between tha
DMERCs and CMS on issues that may implicatc (he PRA.

NP QR DOAT T3 G — RES EarrA s
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Page 2 — The Honorable Doug Ose

Thank you for your § in the Medicare program. I you have sny Suther questions
ot our Program Integrity scuvities or our PRA procedures, pleass contact Timothy Hill,
Director Program Integrity Group at (410) 786~3633 or Richard Lyman, Director,

Seonrity md Standards Group at {410) 786-1934.

Fundecotand that The Honorable John D, Greham, Adsministuator, Office of Information
& Regulatory Affairs, Office of Management and Budget will respond to you under

separate cover.
Sincerely,
P f
{an
Thotass A. Scully
Enclonsre

TOTAL P.G3
P s LT e e pes

AT RS MY 5 e
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DEPARTMENT OF HEALTH & HUMAN SERVICES Contere for Medicare & Madicaﬁ Sewioé
"a,% o
e 7500 Security Boulevard
Balimofe, MD 212441850

DEC 2 2w

Ms. Barbara Kahlow

Deputy Staff Directox

United States House of Representatives
Committes on Government Reform
2157 Rayburn House Office Building
Washington, DC 20515-6143

Dear Ms. Kahlow:

T am writing in response to your November 12, 2002 request for information related to
recent Centers for Medicare & Medicaid Services (CMS) activities sunounding CMS’s
Certificates of Medical Necessity (CMN). You requested copies of specific notices
rescinding certain questionable nformation collection i 1have hed the
information you request as follows:

M instrction to afl Durable Medical Equipment Regional Carriers (DMERC)
1o rescind certain questionable information collection requirements. )
DMERC Region B Supplier Bulletin rescinding certain Power Operated Vehicle

(POV) documentation Tequirements.
DMERC Region D Supplier Bulletin rescinding certain POV documentation

I.

3.

reguirements. .
4. DMERC Region C Supplier Bulietin rescinding requirement for extra

documentation for higher level equipment.

A 60-day Pederal Register notice renewing the Office of Management and Budget
clearance of the CMNs was published on November 18, 2002. While requesting
comments on the CMNs themselves, this notice will also eppropriately indicate that CMS
retains the authority to collect additional information, when needed to verify the medical

necessity of items, beyond that collected by the CMN.

If you need further information ow this issue; I suggest that you contact the OMB
specialist assigned to CMS’s CMN renewals.

Director
Program Integrity Group

oot Brenda Aguilar, OMB
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Depariment of Health
Program Memorandum e o DI
. Centers for Medicare &
Cal‘ TiCY'S Medicaid Service;QMS)
Tr ittal B-02-031 Date: MAY 1, 2002
CHANGE REQUEST 2101

SUBJECT: Cessation of Certain DMERC Activities

This Program Memorandum (PM) informs the durable medical e%uipmcnt regional carriers

MERC) of situations that may be in conflict with the Paperwork Reduction Act (PRA) of 1995

44 USC 3500, et seq, This PM is addressed to each DMERC, although these specific situations
may not have ocourred at gach DMERC.

The PRA requirss that the Director of the Office of Management and Budget must approve any
colloctions of information performed by or for the Federal Government unless the coEcction fits
sithin exceptions for audits and invest:%ancns. Absent such approval, the collsction viclates the
PRA and agencies may not hold the public to the requirement.

1. Power operated vehicles additional d tation requir

A Cettificate of Medical Necessity (CMN) must accompany initial claims for power operated
vehicles POV). Except during the course of audits and investigations, DMERCs toust not require
that additiona) documentation accompany all POV claims. DMERCs may continue requesting
information during the course of audits and investigations and when developing indiwdusﬁ claims
on either a pre- of 2 post-paymuent basis. If you choose to conduct such investigations, you must
follow the gaidelines in the Program Integrity Manual, Chapter 3, §2. '

2. Power wheelchair additienal doo requix ts re: make and mode]

name/number

There must be no requirement that all claims for power wheelchairs include the make and model
name/number of the Wheelchair separate from the claim or the CMN. :

The CMN, an OMB approved information collection form, can be nsed to collect this informatien.
Specifically, DMERCS can require that the make and model name/ number of the power wheelchair
be inchuded in Section C of the CMIN. Section C reguires the supplier fo include z narmative
description of the items, options and accessories ordered.

lchair additional d atlon requir re: functional abilitles

3. Power wh

There must be ne requirement for suppliers to submit additionsl decumentation to describe g
beneficiary's medical condition and functional abilities when the supplier bills for a higher level of
equipment than previously supplied.

While it is appropriate to avoid paying for duplicate equi%,ment, it i3 inappropriate to require this
docurmentation for all claims for "higher level equipment™ You may cheose to perform pre- or post-
payment probe samples to review these t}g)es of claims individually in order to determine medical
necessity. If you choose to conduct such investigations, you must follow the guidelines in the
Program Integrity Manual, Chapter 3, §2.

CMS-Pub. 60B
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! The DMERCs that are still enforci:gg any_ of the above doocumentation requirements pmst

immediately cease that activity, In addition, if you have not already done so, you must publish a
notice that this is no Jonger a requirement ju your next DMERC bulletin and post the same notice
on your Web site. This notice should also formally rescind any previously published bulletin articles
on this sabject if you have published sach articles. Confractors who have siready published a nofice
rescinding these re?\ﬁmments do not have to re-publish that notification. Similarly, contractors Who
never impl these requi do not have 1o take any action,

You should not research or adjust previously adjudicated claims.

The effective date for this PM is May 1, 2002,
The implementation date for this PM is May 1, 2002.
tions should be impl ted within yeur current sperating budget.

3

These instr
This PM may be discarded after April 1, 2003,
If you have any questions, contact John Wareen at (410} 786-3633.

na
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REGION 8 DMERC » SUFPLIER BULLETIN » SUNE 2002 + 02.02

GLUCOSE MONITORS
Errective for dates of service on or after January 1, 2002, the paragrapte and tabte in the Coding Guidelings
section of te Homs Biood Glucose Monitars potiny desting with bundiing of spesseries and supplies (Column
I and Cotumn [} g being detorad, After trat dete, supplizra may bilf for medicalty nacessary supptias and
acecessories provided Bt I thme of inital Issue a5 fong as they Incurrd 8 cost In purchasing tham. Suppner\', .
must not Bill for sceessortes or suppliss they they obtalned fres of chargs from the menufacturer in ezchsnge for
Duying the manufaciurer s moniten .

POWER OPERATED VEHICLES — DOCUMENTATION REQUIREMENTS

An article in tha Maret 1998 DMERC Supplier Bultetin staied thet it claims ror Power Operated Venicies
(POVs) must b sccompanied by both a CMN sndt acia information dosumanting the pstisnt's functlomal
copabilities and limitations and sxplaining the medical Mesessizy Por the POV Tivg Region B DMERC contintes
to find that & Nigh parrentage o claims do not tave documentation ingloating that alt the coverage criteria
spscified tr the Pawar Operstad Venicies rsdicat poticy bave bsen met. For exampia. the POV mey not have oeser
ordered by 3 phySicisa in one of the Four Specisities thi are require; or there may be ne indicalivn of Impalred
ores Funetion that would praciutis the use ¢f @ mgnual whsaicheir within the homs or there may be nformesion
THAT The patignt can MENSES 10 walk within ww home staf needs the POV\just e go Sistances outside The home.
I shess siustions, the claims are denied. However, ¢idim review hos indicared thas when a POV is orderes for »
patient with 3 significant nouraruseutise disarder (9.g.. Mmuttiple sclerosls, mustular dystrophy, stroke, ote,)
coverags critarla are usually met and that ssking for sdaitional Information in this group of patlents is not
needed. Therafare, effective immeadiately, suppliers are ot required to submit additiona) documentstinn witl
svery olaim. 1p the DMERC dscidss that It neads mare Information than is present on the CMN to dssure shat
all the coverage criterla in the medical policy sea met, 1L will devstop the ¢laim ta the supplisr indicating what
sdditionst infarmation s nevdad, Fatlure of thae supplier to provide the requested Information wilt result in

darvigl of the algim,

OXYGEN COVERAGE FOR BENEFICIARIES PREVIOUSLY ENROLLED IN MANAGED CARE
WHO TRANSITION TO FEE FOR SERVICE

Whisn & tenefigiary who was on oxygen in 3 Medicare MMO eansitions so traditianal tee for service (FFS)
Megicars, an Inttial Certificate or Meagical Neceasity (CMN) must b sempleted and submitted o the DMERC
in order tor FFS coverage to bagin, Erfeciig for cleims processed on or arter July 1, 2002, for these patients the,
bivod gas study reparted on the CMN doss mot have To be obtained within 30 days prior to-the Inteis!
Certirication data {88 requirsd of other patisrts). nstzad: the biGod gas study must be the most recars Test the
patient obtatned whits I the HMO under the guigslines specifisd in the DMERC Oxygen poticy. This applies
1ona snd sppests on or aftar 7102 regerdioss of the dote of sarvice on the

o 3 intvat
cighm,

10430 — PREFABRICATED TLSO BODY JACKET
In the Decempar 2000 DMERC Suppher Builetin, an article was publishad ansouncing that the Statisticsl
Ansiyars Durable Madical Equipment Regionsl Carrier (SADMERC) wos developing a producs classifiesclon tist
ror code LOA30 [TLSO, enterior-posterior-imarst sonsral {body Jacket), with interface material, custom firtsd],
Marnufscrurers wers instructad to contact the SADMERC ror 5 coding determinatien If thay betieved thelr
product met the derinition of code L0430, To dare, the foftowing products hve been reviewed by the
SADMERC ang codag LOS3D:

»  Jormgor's Ortnopedic Design TLS.O
»  Camp Haeitnesre TLSO ook (Moo 82623 sny 8202F)

This bullatin shauld bo shaesd with ol health cora practifioners and tunegeriol mambers f the suppllers stof, Bullatins msued it llm N
AdmiinaStay Federa)

Oelober 1, 1995 are available s 19 cov from o Adminashoc Fadsral Wik sits ot www.adrinastar.com,
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CIGNA HealthCare Medicare Administration - Region D DMERC Dialogue - Summer2.. Page 1 of2

A Medinace Nrwsietier for Raglon D DMEPDS Supplers
A Seryig of CIGNA Maall db s

GR 02-2, Summer 2002, Page 1.

-/ Pravious Article | Next Aticle B

From the Region D DMERC Medical
Director...

Documentation Requirements For Power Operated Vehicles (POVs).-
Region D Change

In 1997, a DMERC Dijalogue article was published instructing suppliers that additional
documentation must be submitted with all POV claims (DMERC Diglogue, July 1897, page 1).
| Effective for claims received on or after May 1, 2002, those instructions are rescinded and CIENA
| Medicare will no longer require additional documentation to be submitted with every POV dlairm.

Suppliers are reminded that a POV is covered when all of the following criteria are met:

1. The patients condition is such thal without the use of 3 wheelchair the palientwould not be
able to move around in their residence; and

The patient is unable to operate a manual wheelchair; and
The patient is capabie of safely operating the controls for the POV; and

4. The patient can transfer safaly in and out of the POV and has adequate trunk stability to be
able fo safely ride inthe POV; and

5. ltis ordered by a physician who is one of the following specialties: Physical Medicine,
Orthopedic Surgery, Neurology, or Rheumatology. Exceptions: When such a spacialistis
not reasonably accessible {e.g., more than one days round trip from the beneficiarys home
or the patients condition precludes such travel), an order from the beneficiarys' physician
may be acceptable,

A POV will bs denied as not medically necessary when it is nesded only for use outside the
home. A POV that is heneficial primarily in atllowing the patient to perform leisure or recreational
activities will be denied as not medically necessary. .

Effective for claims received on or after May 1, 2002, CIGNA Medicars will focus additional
documentation requests, based on data analysis, on those claims where information indicates
that coverage criteria for a POV may not have been mat. Suppliers receiving additional
documentation development letters should respond by forwarding the information requested in
the fefter. Suppliers ara responsible for providing additional documentation requested by the

httprwww oignamedicare com/dmerc/dlog/dlog2002/summer_2002/020201a him] 1171372002
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LIGNA HealthCare hqlledicare Administration - Region D DMERC Dialogue - Summer 2...  Page 2 of 2

DMERC, even if the claim is billed unassigned. If the additional documentation requested fs not
provided, the claim will be denied as not medically necessary.
- Robert Hoover, Jr., MD

Overview | Anti-Frawd | DMERG | Part 8 | ED] | Events/Workshops | HIPAA
<< Back | Top.Of Page | Home | Search | Publications | Site Map | Contact | Join E-Mail List

Copyright © 2002 DIGNA C See Legel Disclaimers and Privagy

httpy//www.cignamedicare.cotn/dmerc/dlog/dlog2002/summer_2002/020201ahtm] 11/13/2002
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" FaifietioGHA dom Providers DMER C/Advisories/2002 (Extra Documentation for Highe... Page 1 of 2

Palmetto GBA

2002 Advisories

2001 2002

2000 S BAGHK

1992 Extra Documentation for Higher Level or Similar Equipment -
1893-1998

In the DMERC Medicare Advisory Summer 1998 Supplement (page 53),

DMERE Region C informed suppliers of exfra documentation requirements when

Haoms filing claims for higher level or similar equipment. In addition to the CMN,
Providers we requested documentation explaining the changes in the beneficiary’s
e condition that would necessitate higher level or similar equipment to that

which the beneficiary was already using (an example would be issuance of a
power wheelchair following recent issuance of 2 manual wheelchair).

This tequirement is now rescinded for powered mobility items (power
wheelchairs and POVs). Region C now requires only the documentation
described in the local medical review policies when billing for these items.

—

SECBAGK
ue 41 02 DMERC Medicare Advisory
Codmg and Resmbursemen
Raglon G
Qmsohdgm Bifling for Skilled Nursing F F ac myf NF) Residents Reminder

..-Customer Service Hours

. les. E’,Igvigus,!y.ﬁ giigdj,rz...
ng; EOI‘ §Qx\ﬂ€§

ussive Ventilation System {£0481): New Policy
Me:botrexate New ND(: Number:;

M,a_ual Qp_a\:e

http:/rwwry.pgba.com/palmetto/Providers.nsf/ fA5451e08e6{feda8525692e00005¢6d/8525...  11/1372002
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e of KX Modifier with HCP cs’CQQ e L0430
Meglcarg§ econdary Payer (MSP) Claims ang Inggi les

South Texas

. L ange; Dana, C:
....Ombudsman In-services

....Palmetta GBA Web Site; Now Registration Process
....Physician Respensibility in Gompleting CMNs
....Publications on the Interpet

.A.P__erto Rico/Virgin Islands (nterim Ombudsman
DMERG Voice Rasponse Unit Instructions

.:..Using the X12N 8374010 When Submitting MSP. Claims

Copysight ® 2002, Paimetto GBA. All Rights Raserved,

http://www.pgba.com/palmetto/Providers.nsf/f45451e08e0{feda8 52569200005c6d/8525...  11/13/2002
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THE POWER MOBILITY COALITION

April 19, 2002

Barbara Kahlow, Deputy Staff Director

Subcommittee on Energy Policy, Natural Resources,
And Regulatory Affairs

Committee on Government Reform

B-377, Rayburn House Office Building

Washington, DC 20515

Dear Ms. Kahlow:

On behalf of The Power Mobility Coalition, we appreciate the recent hearing
conducted by your Committes entitled "Paperwork Inflation — The Growing Burden on
America.” The issues raised during the hearing are the exact issues faced by our industry.
Please accept these comments as part of the formal record.

Our members serve the needs of the mobility-challenged population nationwide by
developing, selling and servicing power mobility products such as power wheelchairs and
scogters. We are proud that our members continue to provide independence and freedom
o the citizens of this country. For this reason, we are perplexed that this industry
continues to be subject to new arbitrary paperwork and record-keeping requirements by the
Medicare Durable Medical Equipment Regional Carriers ("DMERCs").

Suppliers of power mobility equipment (as well as suppliers of other types of
medical products) are required to submit an OMB approved Certificate of Medical
Necessity ("CMN") form with each claim. In fact, the treating physician certifies on the
CMN that any falsification, omission, or concealment of material fact with regard to
medical necessity information on the form may result in civil or criminal penalty.

‘We are concerned that the DMERCs continue to disregard the OMB approved
CMN and instead impose arbitrary and confusing medical necessity requirements on the
power mobility industry. Examples of DMERC action include general investigations of
our industry in the form of new unapproved paperwork requirements as well as newly
created upapproved paperwork requirements (¢.g., supplier and beneficiary
questionnaires). We have submitted several formal paperwork violations to the OMB and
are currently awaiting a response from the Agency.

1667 K Street, NW Suite 700 Washington, D.C. 20008-1608 830.608.0672
www.pmgcoalition.com
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Ms. Barbara Kahlow
April 19, 2002
Page Two

The PMC has had a productive ongoing dialogue with the OMB and CMS on these
issues. We recently met with Dr. Graham regarding our paperwork violations and will
continae to work with OIRA on these important paperwork and documentation concerns.

Once again, we appreciate your work and look forward to meeting with you. The
goal of clarity and consistency will be beneficial to all parties that participate in the
Medicare program.

Very truly yours,

S

Stephen Azia
Counsel
Power Mobility Coalition

SMA:rlb
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THE POWER MOBILITY COALITION

Paperwork Requirements in the Medicare Program Run
Contrary to Procedural Safeguards Established by Congress

The Power Mobility Coalition (“PMC™}, a coalition of suppliers and manufacturers who
provide power mobility equipment and services to beneficiaries nationwide, seeks clarity and
consistency in the Medicare paperwork process. Individuals and entities that comply with the rules
should not be unfaidy penalized by being subject to arbitrary and often retroactive paperwork
requirements that undermine the well developed Medicare paperwork process,

Congress Enacted Procedural Safeguards
in the Paperwork Reduction Act

Congress enacted the Paperwork Reduction Act ("PRA”) in part to “minimize the paperwork
burden for individuals [and] small businesses” “resulting from the coliection of infermation by or for
the Federal Government,” In addition, Congress sought to “improve the quality and use of Federal
information to strengthen decision-making, accountability, and openness in Government and
society.”

in enacting the PRA, Congress established procedural requirements (e.g., 60-day public
comment period) that must be adhered to when a govemnment agency develops a paperwork
*collection of information® request from the public. The PRA defines a “collection of information” as
"the obtaining, causing to be obtained, soliciting, or requiring the disclosure to third parties or the
public, of facts or opinions, by or for an agency, regardless of form or format calling for...answers
to identical questions posed to, or identical reporting or recordkeeping reguirements imposed on,
10 or more persons.”

The Ceriificate of Medical Necessity Form Was Approved
in Accordance With the PRA

The Medicare Part B program requires in written policy that claims submitted for power
mobility equipment include a Certificate of Medical Necessity (‘CMN”} that is completed and signed
by the beneficiary’s treating physician. A CMN is defined by Congress in the Medicare law (“Social
Security Act”) as "a form or other document containing information required by the carer to be
submitted to show that an itemn is reasonable and necessary for the diagnosis or reatment of
fliness or injury to improve the functioning of a malformed body member."

The current CMNs were developed by the CMS, formerly known as the Health Care
Financing Administration ("HCFA”), with the input by the Medicare Part B carriers and groups such
as the American Medical Association and the Practicing Physicians Advisory Council. The
physician signs and completes the CMN form with the express understanding that any falsification,

1667 K Street, NW Suite 700 Washingten, D.C. 20006-1608 830.608.0672
www.pmcoalition.com
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omission, or concealment of material fact with regard to the medical necessity information in
Section B may result in civil or criminal liability.

CMS submitted the current CMNs fo the Office of Management and Budget ("OMB”) for
approval pursuant to the PRA.  In their PRA submission, CMS declared that a CMN is a
standardized form “used by carriers to determine the medical necessity of an item or service
covered by the Medicare program and being used for the treatment of the Medicare beneficiaries
condition.” The current CMN forms were approved by the OMB in 1996,

The Medicare Program Has Imposed Several Additional
Paperwork Burdens That Run Contrary to the PRA

Despite the explicit guidance from Congress, CMS and the OMB concerning the medical
necessity and legal significance of the CMN, the Medicare Part B carriers have often treated this
form as if it was merely a piece of paper to be included in the file. This has led fo the following
results:

. Medicare palicies that require beneficiaries, suppliers and physicians to submit
additional documentation for claims. Examples include a randomiy developed
beneficiary questionnaire as well as a requirement that suppliers submit newly
created paperwork for each Power Operated Vehicle ("POV”) claim.

. Pre-payment and post-payment reviews on a class of suppliers that establish
arbitrary and confusing medical necessity requirements. For example, a Medicare
Part B carrier representing the entire Western Part of the United States is reguiarly
requiring suppliers to submit additional paperwork for power mobility claims after
payment has been made to such suppliers.

The above highlighted Medicare paperwork requirements represent “collections of
information” that were developed without undergoing any formal process as set forth by Congress
in the PRA. In each Instance, the Medicare program has developed new paperwork submissions
that go beyond what is expressly required by the program in written policy. These requests for
additional documentation place an unfair burden on physicians, beneficiaries and suppliers that
participate in the Medicare program.

Conclusion
The PMC would suggest that the Medicare program undergo the proper procedural channels,

as set forth by Congress, to modify any current paperwork requirement rather than develop ad hoc
confusing policies to capture such information.
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“PAPERWORK INFLATION: THE GROWING BURDEN ON AMERICA”
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LPA Testimony Page 2

Dear Mr. Chairman and Members of the Subcommittee:

LPA applauds the Subcommittee’s initiative in exploring the burdens and costs of
federal regulations on employers and their employees. Regulations and the laws that
implement them are usually implemented for laudable purposes. However, too often, the
regulations exceed the scope of the statute that created them, are overly complex and
difficult for employers to implement, or a combination of the two. Although there are
many regulations that meet these criteria in the labor and employment arena, we wish to
focus on the regulations implementing the Family and Medical Leave Act of 1993
because they impose excessive, unwarranted and unintended costs on emplovers and their
employees.

The Family and Medical Leave Act of 1993 (FMLA) allows employees to take up to
12 weeks of annual unpaid ieave for the birth or adoption of a child or for the employee’s
serious health condition or the serious health condition of a close relative. LPA members
appreciate and support the goal of the FMLA, which is to give unpaid time off to
employees who have a medical event that requires them to be away from work.
However, in practice, it has become all too clear that the regulations implementing the
FMLA go beyond the authority of the statute or the congressional intent of the statute.
The result is that the regulations render the process of providing and tracking FMLA
leave overly burdensome, often because employees are able to abuse the regulations.

An excellent example is the recent U.S. Supreme Court decision in Ragsdale v.
Wolverine Worldwide Inc., No. 00-6029 (March 19, 2002). In Ragsdale, the U.S.
Supreme Court determined that the regulations governing failure of an employer to
provide notice regarding FMLA leave constituted an “impermissible alteration of the
statutory framework....”! Unfortunately, there are many other aspects of the
Department’s FMLA regulations which similarly contradict the statutory language and
intent. We believe the Ragsdale decision sends a strong signal that these provisions need
to be revisited. The purpose of our testimony is to revisit these provisions and provide
examples as to how the regulations are undermining the main goal and purpose of the
FMLA and making compliance difficult for employers.

LPA is a public policy advocacy organization representing senior human resource
executives of over 200 leading employers doing business in the United States. LPA
provides in-depth information, analysis, and opinion regarding current situations and
emerging trends in labor and employment policy among its member companies, policy
makers, and the general public. Collectively, LPA members employ over 19 million
people worldwide and over 12 percent of the U.S. private sector workforce. LPA
member companies have revenue exceeding $4.3 trillion annually.

LPA member companies are strongly committed to helping their employees balance
work, family, and personal needs. Indeed, LPA member companies have adopted wide
ranging policies providing insurance and disability programs, paid and unpaid time off
from work, flexible scheduling and telecommuting, and other creative alternatives so that
employees may address such personal needs as caring for illness to themselves or loved
ones, participating in volunteer activities, or spending time with their children.

LPA members also support the general goals of the FMLA. Today, perhaps more
than ever, employers are cognizant of the importance of family and personal
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commitments to their employees and recognize that it is critical that these commitments
be taken into account in crafting responsible workplace policies. Workplace policies that
take such commitments into account in an appropriate manner can not only serve to boost
employee morale, but also serve to create a more efficient workplace.

Unfortunately, the existing regulations implementing the FMLA often stand in the
way of implementing workplace policies that address the personal needs of employees in
a responsible manner. In fact, existing regulations have had a substantial adverse impact
on both employee morale and responsible family-friendly workplace policy. While the
majority of employees seek to use the FMLA and other workplace policies offered by
employers in a responsible manner, there is simply too much room in the existing
regulations for abuse by unscrupulous employees. This is clearly not what Congress
intended in passing the FMLA. For example, many employers have observed employees
covering for attendance problems by using FMLA leave as a supplemental vacation
program. This, in turn, causes resentment by fellow employees and morale problems in
many workplaces. In some companies’ experience, employees have even been known to
encourage others to also take FMLA leave in an abusive manner. As one LPA member
described it, FMLA abuse “spreads like wildfire.”

Survey data illustrate this point. According to the 2001 CCH Unscheduled Absence
Survey,? in 2001, nearly 10 percent of all unscheduled absences in private sector
workplaces were attributed to an entitlement mentality >

The survey data also demonstrate the negative impact that employee absence abuse is
having on the work place. The CCH study indicated that between 2000 and 2001, the
per-employee cost associated with unscheduled absences increased 24 percent, from $610
to $755. In addition, the amount of corporate budgets set aside for absenteeism increased
in 2001 from 2.6 percent to 4.2 percent. These results were confirmed by a joint,
informal survey of LPA and Equal Employment Advisory Counsel members this spring,
in which respondents reported costs per employer as high as $1.3 million.

LPA members agree that several aspects of the FMLA either explicitly exceed the
authority in the FMLA or contradict the legislative intent of the Act. While not to be
construed as an exhaustive list of problems with the FMLA, LPA is particularly
concerned about regulations interpreting the FMLA’s definition of “serious health
condition,” intermittent leave, notice, and the interaction of FMLA leave with employer
attendance policies.

Serious Health Condition

The regulations defining “serious health condition™ go well beyond the congressional
intent and compromise that underlies the FMLA. Yet, employers seeking to apply the
FMLA must determine whether to extend FMLA benefits to employees based upon the
regulatory definition of serious health condition. The exceedingly broad definition of the
term, along with the substantial investigation required to determine whether an
employee’s absence was truly serious, enables employees to abuse the Act in a way
contrary to the statute. It also adds substantially to employer compliance costs.
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The FMLA permits an employee to take unpaid leave to care for his or her own
“serious health condition” as well as to care for the “serious health condition” of certain
relatives. The FMLA defines a “serious health condition” as meaning;

an illness, injury, impairment, or physical or mental condition that involves—

(A) inpatient care in a hospital, hospice, or resident medical care
facility; or

(B) continuing treatment by a health care provider.*

This language was first adopted by both the Senate and House when Congress
considered enacting the FMLA in 1991. At that time, the definition of a serious health
condition not only included “continuing treatment by a health care provider” but
“continuing supervision” by a health care provider. However, the Senate, by a vote of 65
1o 32,% and the House, by a vote of 287 to 143,% both adopted substitute amendments that,
among other things, eliminated the “continuing supervision™ language from the
definition, thus indicating that the types of conditions qualifying as a serious health
condition should not be read expansively.

The legisiative history of the FMLA further clarifies the types of conditions that the
Act considers serious health conditions. These conditions include:

heart attacks, heart conditions requiring heart bypass of valve operations,
most cancers, back conditions requiring extensive therapy or surgical
procedures, strokes, severe respiratory conditions, spinal injuries,
appendicitis, pneumonia, emphysema, severe arthritis, severe nervous
disorders, injuries caused by serious accidents on or off the job, ongoing
pregnancy, miscarriages, complications or illnesses related to pregnancy,
such as severe morning sickness, the need for prenatal care, childbirth, and
recovery from childbirth’

The legislative history also provides guidance as to the types of conditions that do not
qualify:
The term “serious health condition” is not intended to cover short-term
conditions for which treatment and recovery are very brief. It is expected
that such conditions will fall within even the most modest sick leave
policies. Conditions or procedures that would not normally be covered by
the legislation include minor illnesses which last only a few days and
surgical procedures which typical}g do not involve hospitalization and
require only a brief recovery time.

Definition Is Overly Broad. LPA members agree that the types of illnesses or
conditions enumerated in the above list are the types of illnesses or conditions that should
be addressed in responsible leave policies. LPA members also agree that minor illnesses,
such as those normally covered by sick leave policies, should not meet the FMLA’s
definition of a “serious health condition.”

Unfortunately, the regulations implementing the FMLA and the interpretation of
those regulations by the Labor Department stretch the definition of “serious health
condition” beyond and ignore the intent of Congress that the FMLA not be available for
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minor illnesses. Thus, despite this intent, the reality is that a minor illness, suchas a
migraine headache, cold, or flu can be categorized as a serious health condition for which
FMLA leave is available with just a single doctor’s visit, if it includes a prescription or
other indicia of continued care, and lasts for three days or more. This interpretation of
the FMLA clearly is contrary to the intent of the FMLA and ignores the legislative
history of the Act and the bipartisan amendments that narrowed the scope of “serious
health condition.”

A few examples help to demonstrate the problems with the current definition of
“serious health condition.” In many cases, employees use the definition of serious health
condition to obtain more vacation time. In one LPA member company, the human
resources staff labels employees who abuse the definition of serious health condition as
“players.” Certain of these employees boast about staying home for three days or more,
seeing a doctor or other health care provider, and convincing the provider to give them a
prescription so that the time off is protected under the FMLA. Other employees at the
same employer who are out sick for legitimate reasons have confessed that they stayed
out of work for an additional day or two so their sickness would qualify as a serious
health condition. In looking at the statistics, the employer found that roughly one-third of
the absences that technically qualified for FMLA, such as muscular pain or viruses, were
not truly serious conditions. The vast majority of these absences were for four days.

There are many other instances of employees gaming the FMLA system to secure
additional time off. One employee had the following litany of conditions within a year
that the employer suspected were often used to cover for other absences:

e seven days for root canal and recuperation (antibiotics and pain medication
prescribed);

¢ seven days for bruise suffered while moving furniture (pain medication
prescribed);

e 10 days for “irreversible pulpitis” (inflammation of the root) with root canal
(prescribed pain medication and ice);

s three days (by another doctor immediately following the 10-day absence) for
infection secondary to root canal (prescribed antibiotics and medication); and

s six days for “abdominal pain” and referred o a gastroenterologist.

Another employee took all of her FMLA leave time during a year for various
conditions, including sinusitis, depression, anxiety, and heel spurs. Upon returning to
work after one absence for depression and anxiety, she indicated that she had remodeled
her house while on leave. While LPA believes that depression and anxiety are serious
illnesses, employees’ activities while on leave may indicate the extent to which their
conditions were truly serious,

Chronic Conditions. The problems caused by the overbroad definition of “serious
health condition” are further complicated by the regulatory requirement involving chronic
illnesses — those that involve a need for sporadic treatment. In those cases, the
regulations provide that employers permit leave for short periods of time without a
physician’s consultation. As noted above, LPA members believe that workplace policy
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should appropriately provide for the needs of chronically ill employees. However, in the
experience of many LPA members, the FMLA regulations on chronic illnesses are
particularly susceptible to abuse.

While most employees would not seek to abuse regulations designed to provide
treatment time to those who are chronically ill, a disturbing increasing minority of
employees have abused the existing regulations. These employees find it extremely easy
to obtain a certification of their chronic condition from a physician; at the same time,
employers have found the procedures available to challenge the certification or to require
a new certification to be inadequate. Many companies reported predictable instances of
intermittent leave use by employees they believed to be abusing FMLA leave evidenced
by regular, periodic absences, such as on Monday mornings. Our members report that
this type of FMLA abuse is particularly harmful to employee morale, especially among
those who must pick up the work for the employee on leave.

For example, a customer service representative who had a history of attendance
problems asked whether she could come in later in the morning but still work a full 8-
hour day. The employer rejected the request because customer service representatives
were needed to cover core business hours. Following the rejection of flexible hours, the
employee suddenly came down with migraine headaches. She provided a single doctor’s
note, and then started calling in once or twice a week stating she had a migraine headache
and would come into work by mid-morning. The employer was skeptical and required
the employee to provide a doctor’s note with each absence, but the resourceful employee
worked out a system where the doctor’s office would fax a certification to the employer
for each day she was absent. The employer felt it was clear that the employee never saw
the doctor, but it had little recourse to prevent her from abusing the system.

Thanks to cost-effective medical technology, asthma is another chronic condition for
which treatments are particularly difficult to verify. One employer has employees that
arrive anywhere from 15 minutes to two hours late and claim that it was due to asthma
treatments administered at home. Most employees have in-home machines that eliminate
the need for frequent visits to the doctor, However, this also means that employers have
no way of determining whether employees or their families had a legitimate asthma
attack or whether asthma is merely a convenient excuse to be late. In this particular
employer’s case, asthma absences occur frequently on Mondays and Fridays.

Another asthma case involved an employee with a poor attendance record. Ona
regular basis, the employee’s husband would call a supervisor about an hour before work
and indicate that the employee was having trouble breathing and would call in when she
could speak. A half an hour later she would call in and indicate that she would not be
able to work due to asthma. The employee used all 12 weeks of FMLA leave in two
consecutive years that way.

Yet another type of abuse involving chronic conditions involves those conditions for
which an absence is not really necessary. One employer had an employee who had used
seven weeks of intermittent FMLA leave with “epitaxis” or nose bleeds with mild
sinusitis. The employee qualified for FMLA because he had seen a nose specialist and
received prescription medication. However, he typically left work after receiving a
nosebleed, even though the employer did not believe that the condition was that serious.
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The company nurse noted that there were several ways to stop nosebleeds at the office,
and the employee was under a doctor’s order to have his nose cauterized if the bleeding
did not stop after a short time. Yet, over a six-month period, the employee had only had
one cauterization procedure. This led the employer to conclude that the employee was
using his physical condition to leave work early.

Need to Clarify Medical Certification Increases Regulatory Burden. As a general
rule, most employers require employees who request FMLA leave due to a serious health
condition to submit an FMLA medical certification form. The form enables the employer
to determine whether the employee’s condition meets the FMLA definitions. However,
the form is often incomplete, and the employer is forced to ask the employee for
permission to talk directly with the health care provider and to seck clarification of the
information. This process increases exponentially the amount of time and effort
employers must spend in order to determine whether the condition meets the regulatory
criteria.

Are Health Care Providers Part of the Problem? When health care providers fill out
the medical certification form, employers voice concerns that health care providers are
either knowingly or negligently certifying conditions as serious health conditions when
they are not. Often this involves the number of days the employee must be off of work to
convalesce. For example, in certain facilities, employees work two 12-hour days and
then are off for two days. One employer reported that often, physicians note on the
FMLA certification form that employees must be away from work for a four-day period,
even though the four-day period includes two scheduled days off. Under the regulations,
even days off count toward the three-day minimum and allow the employees to be
certified for FMLA leave for the two work days.

In another case, an employee provided documentation showing that she needed five
days off of work to recuperate from a root canal procedure. Upon further investigation, it
was discovered that the employee, unbeknownst to the dentist, had instructed the office
receptionist to fill out the form with five days” absence. In this case, the dentist clarified
that the employee should be excused only for one day, but in other cases, employees are
able to take advantage of health care providers who are overloaded with paperwork.

In sum, Mr. Chairman, the excessively broad definition of serious health condition in
the FMLA regulations promotes employee abuse by effectively encouraging an employee
to seek FMLA certification for a variety of ordinary maladies. The difficulty employers
face in obtaining a complete medical certification form adds to the time required to
comply.

Intermittent Leave

The FMLA permits employees to take leave intermittently in certain circumstances.
When the leave is to care for the employee’s own or a family member’s serious health
condition, then intermittent leave may be taken “when medically necessary.™

Although the concept of intermittent leave was introduced to help employees and
employers cope with short, regularly recurring or sporadic medical absences, the
regulations have imposed excessive administrative burdens on employers in tracking
intermittent leave. Employers want to accommodate those employees with legitimate
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health conditions requiring periodic time off from work, such as for dialysis.
Unfortunately, the current regulations also allow abuse to cover otherwise poor
attendance that is not a result of the chronic health condition that is being claimed as the
reason.

The regulations require tracking intermittent leave in the smallest increment of time
used by the employer to track time, provided the unit of time is no more than one hour.!®
For employers who track time in small increments, such as defense contractors, this can
mean tracking time in 6 minute intervals. Asone LPA member asked, “The FMLA is
supposed to provide leave for those who are incapacitated from their jobs. How can
someone be incapacitated from their job for 6 minutes?”

In addition, the Department of Labor has taken the position that an employee may
take intermittent leave whenever he or she wants without additional notice, once the
employee notifies the employer of the condition and provides certification that leave is
needed on an intermittent basis.!! Some practical iliustrations of this problem include:

¢ employees who show up for work between 15 minutes and 2 hours late due to in-
home asthma treatments;

o the alleged migraine headache sufferer who came into work late once or twice per
week;

» the nose bleed sufferer who repeatedly missed two to three hours at the end of the
day;

s an employee who requested two hours FMLA leave to pick up prescriptions for
her father, who was cared for by her mother; and

s an employee who requested intermittent leave to take his wife to cancer
treatments but who never actually accompanied her.

The FMLA regulations provide employers with inadequate flexibility in offering
intermittent leave. Six-minute time blocks can impose extremely heavy costs on
employers without providing a corresponding benefit to employees or employers. The
requirement that once certified, an employee must be able to take leave anytime leads to
similar abuses as under the definition of serious health condition. .

Leave Requests and Notice

When an employee requests leave, the FMLA and its implementing regulations
require employers to “inquire further” about the reason for the leave to determine
whether it qualifies for FMLA leave. This requires employers to pry inte employees’
personal lives to find out the precise reason for the leave.

If a supervisor does not ask the necessary probing questions and improperly fails to
classify the leave as covered by the FMLA, he or she could be personally liable for the
FMLA violation. For example, in an [llinois case, a federal judge ruled that liability for
FMLA violations can extend to employees who partially control the ability of another
employee to take leave under the FMLA. "
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The current notice regulations place an undue burden on employers and also hampers
employee privacy by requiring disclosure of sensitive personal or family medical matters.
In an age where medical privacy is increasingly important, the FMLA regulations should
not require employers to hunt employees down regarding why leave is taken.

Attendance Bonus Policies

The FMLA contains strong antidiscrimination provisions to protect employees’ rights
to FMLA leave. Yet, in protecting FMLA leave, these provisions have undermined the
effectiveness of employer attendance incentive programs. These programs usually
involve giving employees a bonus if they have perfect attendance over a certain time
frame, such as a calendar quarter or a year. However, the Department of Labor has
opined that attendance bonus programs that count FMLA leave as an absence may
discourage employees from taking leave, and thus violate antidiscrimination provisions.

The effect of the DOL opinion has been absurd. One year, an employee who used all
of her available FMLA leave through intermittent leave (allegedly because of asthma)
still qualified for the company’s attendance bonus in two out of the four quarters. Other
employees, who were legitimately sick for one or two days, reported staying out another
day or two so that their absence qualified for FMLA leave and they were not penalized in
the employer’s attendance bonus program.

LPA does not condone the practice of employers denying employees their legitimate
right to take FMLA leave. Yet, simply factoring an employee’s leave into an attendance
bonus program does not result in depriving that employee of any of the protections of the
FMLA. With an increasing number of employees gaming the system, it is time that DOL
reverse its position and allow employers to count FMLA time against an employee’s
attendance. This would help rein in the employees who game the system while providing
FMLA leave to those who most need it.

Conclusion

Mr. Chairman, the FMLA will continue to serve its intended purposes in the years to
come, but many aspects of the regulations exceed the authority provided in the statute or
encourage employees to use FMLA leave as additional vacation time. These aspects
must be addressed or employers that provide more generous leave to their employees will
gradually eliminate it because of the excessive costs that result. We encourage the
subcommiittee to look carefully into these problems and to urge the Department of Labor
to review its regulations.
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029 U.S.C. § 825.204(d).

' See Dep’t of Labor Op. Ltr, FMLA-90 (July 3, 1997).

12 Fyeemon v. Foley, 911 F. Supp. 326 (N.D. IlI. 1995).
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Business Lobhyists Asked

To Discuss Onerous Rules
GOP Aide Identifies 57 Regulations to Target

By MicnazL (,numuu.n! ({dy\/

Washingion Post Staff Writer

Republican congressional aide Barkara
Kahlow sent the e-mail to a dozen business
lobbyists on Sept. 26: “Here's our non-
publicchart,” it said’ She underlined *non-
‘public” and put it in boldface. -

“This- -was hush-hush, behind-closed-
doors stuff,” one of the lobbyists recalled.

Kahlow explained. in her email that-

President. Bush’s new regulatory. czar,
John D. Graham, had “asked me to cons
vene key lobbyists to'identify and rank”,
regulations that business groups found
overly burdensome.

Her chart listed 57 .of the mest pa- *
the bug

perwork-d ive rules com-
munity wants to target. The rules, which
deal with health, safety and the environ-
ment, govern everything from pesticide
use to coakmine ventilation, to standards
for_blood-borne  pathogens. They cover
'such areas as air and water quality, food la-
beling, lead-paint disclosure, truck safety
inspections, toxic-release repomng, and
family and medical leave.

Grzham, who became administrator of
4he Office of Informsation and Regulatory
Affairs (OIRA) al the Office of Manage-
‘ment a.nd Buéget n Jul'y, aﬁer a nasty cori-

wrote Kahlow, who served for 25 years as
an OIRA official before becoming deputy
director of the House subcommittee over-
seeing federal regulations: Her esmail went
out to'the U.S: Chamber of Commerce, the
National Rederation of Independent Busi-
ness, the Business Roundtable, the Amer-

reduction,” as her e-mail said. And echoing
a point made by his liberal critics, he em-
phasized that just because 2 regulation is
‘onerous does not mean it is bad.

“Jam bappy tomeet personally with lob-
byists of all stripes to discuss burdenseme
paperwork and regulatory requirements,”
Graham said, “However, OMB will not or-
der changes without oonsndermg the pub-
lic benefits of these requirements.”

Joan Claybrogk, president of the ad-
vocacy group Public Citizen, said she
wasn't-surprised that' Graham didn’t re-
member telling Kahlow to convene lobby--
-ists, She said he often replied to qusnons
21 his confirmation hearing by saying that
he didn't remember ‘She wamed that the
Bush ads andits sup i

“ican Farm Bureay, the Associated Build
and Contractors, the Associsted General
Contractors..of . America’ and the Small
Business Survival Committee.

‘The e-mail and-the chart were provided
‘to The Wasliingten Post by:a lobbyist who
attended the meeting, in the House Ray-
burn Building:: The Jobbyist said he-was
disturbed by what he perceived as-an “un-
derhanded” campaign to use obscure pa-

- perwork guidelines as a backdoor mecha-

nism to gut long-established regulations.
He said he was told that the campaign had

" Graham's biessing; if not his fingerprints,

The. campaign 'is ‘being run out of the
House Governrrient Reform subcommittee
on energy’ policy, natural resources and
regulatory affairs; which is chaired by Rep.
Doug Ose'(R<Calif.), whois Kahlow’s boss.

“*This wasa secret campaign to circum-

- vent the process,”said the jobbyist, who

‘asked ‘not-to be named. *With Graham in
that job, we figured-we could get whatever
wewant.”

" Crahanv's. back

d proved contro-

it, &

that -he had mvxted Kahiow and othe'rs to
jet him know about overly burdensome
regulations, But he said he had not seen
Kahlow’s chart of 57 “sunset review candi-
dastes” and pledged not to change any reg-
ulations without input from affected agen-
cies and the public.

versial when he was named to oversee the

federal -government’s various rules. He
founded the Harvard Center for Risk Anal-
ysis, a think tank that is funded in large
part by industry groups and ‘individual
businesses and that has argued that many
regu]ancms and polmes are misguided.

ion as head of OIRA

Stifl, -the -chart and -other d
Fom & fledgling anti perwork campiign’
provide another glimpse of behind-the
scenes strategy-setting by business lobby-
ists and conservative Republicans i gov-
ernment, during the Bush administration.
1n April, an industry memo urged jobbyists
to get “DRESSED DOWN” like “REAL
WORKER types” for an event promoting
the GOP tax cut’s impact on bluecoliar
families. In May, an energy lobbyist asking
peoplé to pay $5,000 to join a corporate co-
alition to push the president’s energy bill
warned in 2 Jetter that absolute unity wass
must: ‘] have been advised that this White
House will have a long memory.” "

Now there is Kahlow's e-mail announc-
ing an Oct. 2 meeting with trade-group lob-
byists and GOP staffers to discuss the 57
:egulatlons “We intend to share the
group’s lisi with | Graham] confidentially,”

was opposed ‘byliberal groups and Demo-
crats, who declared him.an enemy. of reg-
ulations. He responded that be supported
cost-effective, . science-based regulations
that promoted public health and welfare
and was confirmed by a 61-37 vote.

In September, he signaled his intent to
take an activist role in a memio to his staff,
warning that “if not properly developed,
regulations can lead to an e€normous bur-
den on the economy.” .

In an interview, though, Graham said
trade groups might be surprised if they
think they will get *whatever they want” in

the busii ity had L hed a
campaign' to roll back health and safety
regulations that protect ordinary people
£.om corporaie mal!a_sanee.

“There’s no guestion where all this js
headed,” she said. “These-lobbyists have
no shame.,” .

Kahlow.declined to comment. But it is
no secret that busmess—fnendly Repub-
‘icans in general and-on Ose’s committee
in perticular havé pushed to rein in reg-
ulations and- paperwork. In Augusi, Gra-
ham'’s staff gave Kahlow & computer print-
out of government rules that produced
more than 1 million hours of paperwork a
year. Ose then asked OMB- to- evaluate

some of them, governing new dmgs, sew-
age sludge disposal and “safety manage-
ment of highly hazardous chenxicals.”

Kahlow then whittled the printout down
to 57 “candidates for -discussion” before
the Oct. 2 meeting. The goal; several at-
tendees said, was not just to reduce uanec-
essary paperwork, but to persuade-Gra-
ham 10 use littleknown provisions of the
Paperwork Reduction Act to try to weaken
paperwark-intensive regulations.

Jim Tozzi, Kahlow's former boss at O-
RA, said in an interview that he used to do
just that, using paperwork technicalities as
an excuse to review otherwise -untouch-
able rules. “}-have toplead guiity to that,”
said Tozzi, who is now on the advisory
board at the Center for Regulatory Effec-
tiveness. “The paperwork is a way in, you
know?™

‘Another lobbyist who attended the Oct.
2 meeting said that even though Graham
was not present, he was atmost there in
spirit:

“There was the implication that it was
something he would want done, i you
catch the finie line there,” said this lobbyist,

who also asked not {o be named.-
But Bill Kovacs, the US: Chamber of
C vice president for latory af-

his tenure: He said he had invited b
lobbyists ‘and congressional aides to ap-
proach him todiscuss bad regulations, but
that he did not remember telling Kahlow
1o “convene key lobbyists™ to pursue candi-
dates for “paperwork & regulatory burden

fairs, said that even though his group sup-
ported the goal of reducing government
regulations, i was not impressed with the
strategies floated on Oct. 2. He supports.a
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more systematic attack.

“You can’t just put 57 regulations.on the
table and say, ‘Go toit,” ™ said Kovacs; who
did not attend the Oct. 2 meeting but sent
&)}é‘ee staffers. “It would be political sui-
cide.”

Some of the 57 regulations, after all, are

jally infl y. For !

some business. groups would Bke to re
shape the Family and Medical Leave Act to
stop parents fromi taking their leave in
small increments, but that could have sig-
nificant political consequences. "Unions

- would fight any changes to. the so-called
Davig-Bacon prevailing-wage nules on gov-
emnment construction projects. The Bush
administration might be reluciant to tinker
with food labeling rules, “needléstick safe-
ty” standards for hospital workers and
community - right-to-knew - requirements
that force industries to disclose their toxic
chemicals, - -

But regardless of the politics, the busi-
ness community believes that many. reg-
ulations provide negligible benefits to con-
sumers or  workers | while  inflicting

bearsble costs to Lar

P . Larry

‘Fineran, a National Association of Manu-

facturers lobbyist who sttended the Oct. 2

meeting; said that-paperwork was as good
aplace to start slimmung-down as any.

“The cost. is just enormous,” Fineran

said. “And so far, nobody’s ‘done much

John D, Grakam, head of the Office of isformation and Regulatory Rffairs, asked » GOF aide and others fo alert him to burdensome rules.
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TAX AUDIT RATES HIGHER FOR POCR THAN FOR RICH
By DAVID CAY JOHNSTON The New York Times
THE STATE

The government looks for tax cheating by wage earners far more
carefully than it looks for cheating by people whose money comes from
their own businesses, investments, partnerships and trusts. This is true
despite many warnings by federal tax officials that cheating ig becoming
far more common among the latter group.

Even as Congress finances a crackdown on tax cheating by the so-called
working poor, it is appropriating little money to detect abuses by
people, allegedly among the wealthiest Americans, who do not rely
entirely on wages for their income.

Executives at the Internal Revenue Service have mentioned this
discrepancy in several reports to Congress. They have not focused
attention on how little they can do about it. But an examination by The
New York Times of IRS statistics including audit rates and staff
deployment figures, as well as interviews with current and former IRS
officials, shows that the agency can identify at best only a tiny
percentage of the cheats and pursue even fewer of them.

That the IRS audits the working poor at a much higher rate than
wealthy people has been disclosed before. What has not been discussed is
that the agency does not track nonwage income as closely as wage income
- and in some cases does not verify it at all, even as the IRS says that
cheating on nonwage income is rising.

The greater scrutiny of wage sarners beging with their employers, who
must report wages in detail to the Internal Revenue Service on W-2 and
1029 forms. Banks report interest earned on savings accounts and paid on
home mortgages. Churches and charities must issue receipts on donations
of more than $249.99. A Social Security nuwber is required to take a
child as an exemption.

IRS computers then compare every one of these 1.4 billion independent
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regports to the entries on each individual income tax return. When the
numbers do not match, computers automatically send the taxpayer a
notice.

Congress requires even more of the 19 million Americans who apply for
the Barned Income Tax Credit, a payment from the government of as much
as $4,008 for a low-income working family. Many of them are reguired to
produce marriage licenses, school report cards to prove the existence of
a child in the home and other evidence.

But a much smaller group of Americans - almost all of them among the
wealthiest 5 percent - are subjected to less rigorous standards. Among
them are people who own their own businesses, collect rents from tenants
and reap gains on their stocks and other investments, including
partnerships.

The government tryusts these pecple to report every dollar of income or
profit.

Business owners and landlords can repert whatever they want, with no
institution to contradict them. For them, there is no third party - like
an employer or a bank - to verify what they put on their tax returns.
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