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JUDICIAL NOMINATIONS 2001:
SHOULD IDEOLOGY MATTER?

TUESDAY, JUNE 26, 2001

U.S. SENATE,
SUBCOMMITTEE ON ADMINISTRATIVE OVERSIGHT AND THE
COURTS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:06 a.m., in
room SD-226, Dirksen Senate Office Building, Hon. Charles E.
Schumer, Chairman of the Subcommittee, presiding.

Present: Senators Schumer, Feingold, Durbin, Sessions, Hatch,
Kyl, Brownback, and McConnell.

OPENING STATEMENT OF HON. CHARLES E. SCHUMER, A U.S.
SENATOR FROM THE STATE OF NEW YORK

Chairman SCHUMER. Good morning, everybody. The Sub-
committee will come to order.

I will make an opening statement, so will Senator Sessions and
any other member who wishes to, and then we will go right into
our panel.

Today, for the first time in over a decade and for the first time
during the Bush presidency, we are formally examining the judicial
nominations process. This hearing is specifically focused on the
vital question of what role ideology should play in the selection and
confirmation of judges. Let me start by saying that it is our inten-
tion to hold a series of further hearings that will examine in detail
several other important issues related to the judicial nominating
process.

At this point, we plan to hold at least three more hearings on the
following issues: one, the proper role of the Senate in the judicial
confirmation process. What does the Constitution mean by “advise
ﬁnd gonsent,” and historically how assertive has the Senate’s role

een’

Two, what affirmative burdens should nominees bear in the con-
firmation process to qualify themselves for lifetime judicial appoint-
ments? The Senate process can be criticized for being a search for
disqualifications. We will examine whether the burden should be
shifted to the nominees to explain their qualifications and views to
justify why they would be valuable additions to the bench.

And, three, the significance of the Supreme Court’s recent fed-
eralism decisions for the judicial selection process. Most Americans
probably do not realize what these cases curtailing the powers of
Congress mean for their everyday lives and futures. We will try to
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make these somewhat esoteric and often abstract decisions more
real and more relevant for ordinary citizens.

Today’s hearing on ideology is a good place to start because it
will touch upon all of these issues and serve as the beginning of
the important dialog that we in the Senate should be having before
we proceed much further with nomination hearings, and certainly
before we embark on the consideration of Supreme Court nominees.

First, I have read all the testimony submitted by our eight wit-
nesses and I have to say it is just excellent. I would commend to
every one of my colleagues who sit on this Subcommittee or not to
read them. There is a diversity of opinion. It is all cross-cutting.
It is not that all Democrats or liberals are on one side and all con-
servatives or Republicans on the other. Both sides of this issue, if
it can be called two-sided, present alluring arguments and certainly
underscore how difficult and how important the issue we are wres-
tling with today is.

One thing is clear to me. The ideology of particular nominees
often plays a significant role in the confirmation process. Unfortu-
nately, knowing when and to what degree ideology should be a fac-
tor for the Senate is far more obscure.

For whatever reason, possibly senatorial fears of being labeled
partisan, legitimate considerations of ideological beliefs seem to
have been driven underground. It is not that we don’t consider ide-
ology; it is just that we don’t talk about it openly.

Unfortunately, this unwillingness to openly examine ideology has
sometimes led Senators who oppose a nominee to seek out non-ide-
ological disqualifying factors, like small financial improprieties
from long ago, to justify their opposition. This, in turn, has led to
an escalating war of “gotcha” politics that, in my judgment, has
warped the Senate’s confirmation process and harmed the Senate’s
reputation.

As many of you know, this was not always the Senate’s practice.
During the first 100 years of the Republic, one out of every four
nominees to the Supreme Court was rejected by the Senate, many
for clear ideological reasons. George Washington’s appointment of
John Rutledge to be Chief Justice and President Polk’s nomination
of George Woodward are two early examples of Senate rejection of
nominees on purely ideological grounds.

The power of the Senate in the nominations process, however,
has been accordion-like, and from 1895 to 1967 only one Supreme
Court nominee was defeated. Since 1968, ideological considerations
have occasionally surfaced, most notably in the Republican opposi-
tion to the Fortas nomination to be Chief Justice and in Democratic
opposition to the nomination of Robert Bork. But since the Bork
fight in 1987, ideology, while still an important factor for the Sen-
ate, has primarily been considered sub rosa, fostering a search for
a nominee’s disqualifiers that are more personal and less sub-
stantive.

It is high time we returned to a more open and rational consider-
ation of ideology when we view nominees. Let’s make our confirma-
tion process more honest, more clear, and hopefully more legitimate
in the eyes of the American people, and let’s be fair to the nomi-
nees the President selects.
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If we do this, the knotty question we face is how dominant factor
should a nominee’s ideology be in the Senate’s consideration. His-
torically, the role ideology played in past confirmations has varied,
but it seems to me that several factors are relevant: first, the ex-
tent to which the President himself makes his initial selections on
the basis of a particular ideology; second, the composition of the
courts at the time of the nomination; and, third, the political cli-
mate of the day.

The Eisenhower presidency is instructive and shows how these
factors affect the Senate’s confirmation process. First, Eisenhower’s
selection criteria were non-ideological. He brought the ABA into his
selection process and sought candidates with, as he put it, “solid
common sense,” eschewing candidates with extreme legal or philo-
sophical views.

Second, the balance of the courts was leftward in light of 20
years of Democratic appointments. In fact, when Eisenhower took
office, 4 out of every 5 Federal judges were Democrats.

Third, politically Eisenhower had a strong mandate, having been
elected overwhelmingly by majorities in both 1952 and 1956.

Thus, in a time when the courts had been filled with Democrats,
a split Senate had little cause to ideologically oppose the non-polit-
ical picks of an overwhelmingly popular Republican President.

Today, the calculus is much different. President Bush cam-
paigned on a pledge to appoint judges of a particular stripe, like
Justices Scalia and Thomas. And the balance of the courts, espe-
cially the Supreme Court, leans to the right.

Politically, the American people were divided in our recent na-
tional elections, sending a message of moderation and bipartisan-
ship. This era, perhaps more than any other before, calls out for
collaboration between the President and the Senate in judicial ap-
pointments. The “advise” in “advise and consent” should play a new
and more prominent role. It also certainly justifies Senate opposi-
tion to judicial nominees whose views fall outside the mainstream
and have been selected in an attempt to further tilt the courts in
an ideological direction.

Having one or even two Justices like Scalia and Thomas might
be legitimate because it provides the Court with a particular view
of constitutional jurisprudence. But having four or five or nine Jus-
tices like them would skew the Court, veering it far from the core
values most Americans believe in.

The Constitution instructs the Senate to first advise the Presi-
dent as to his choice of nominees and then to review and decide
whether to confirm the President’s picks. As the research of some
of the witnesses we will hear today, Professors Tribe and Sunstein,
has forcefully revealed, the debates of the Constitutional Conven-
tion suggest a fully shared authority between the President and
the Senate as to the composition of the Supreme Court.

Let me conclude by saying that I and many of my colleagues see
the appointment of judges as the ultimate test of bipartisanship. In
electing two branches of our Government, the country was split
down the middle, leaving appointments to the third branch as per-
haps the defining indicator of the political direction the country
will take.
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The President, of course, can choose to exercise his nomination
power however he sees fit. But if the President sends countless
nominees who are of particular ideological caste, Democrats will
likely exercise their constitutionally given power to deny confirma-
tion so that such nominees do not reorient the direction of the Fed-
eral judiciary. But if the President does not grossly inject ideolog-
iScal politics into his selection criteria, neither will, nor should, the

enate.

Today, we are going to hear from two former White House Coun-
sels who spent years advising and recommending candidates for
the Federal bench in both Republican and Democratic administra-
tions. We will hear also from some of the brightest legal academics
around who have dedicated their careers to studying judicial nomi-
nations and the way the Senate and President handle them.

The issue we are discussing is not merely academic. As yester-
day’s decision showed, there are many 5-4 splits on the Court right
now on fundamental issues of the day, including most importantly
the extent of power held by the Court’s coequal and democratically
elected branches of Government.

We therefore begin this important inquiry. There will be a range
of discussion and opinion. As I say, when you read the different
testimonies, each view is alluring. I have laid out mine because I
believe we should bring everything above the table, and I am start-
ing right now by saying where I come from, although I am open
to be persuaded that I might be wrong.

Let me thank in advance our distinguished witnesses. WE are
very interested in hearing your testimony and engaging you on
these issues.

I also want to thank my colleague, Senator Sessions. I am going
to turn to him for his opening statement, but first I want to thank
him up front for making this a fully bipartisan hearing, with equal
numbers of witnesses chosen by each side. He and his staff are a
pleasure to work with, and I look forward to holding future hear-
ings in the same bipartisan manner.

Senator Sessions?

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Mr. Chairman. I do appreciate the
opportunity to be here, and thank you for working with us to co-
ordinate this hearing. I think you and your staff have been most
gracious. We have an equal number of witnesses. You couldn’t be
fairer about that, and I hope that we can make some progress as
we discuss these issues.

Frankly, I hadn’t heard that kind of talk about evaluating the
judges so aggressively in the last 6 years. We do have an evenly
divided Senate, but remember just a few years ago there were 55
Republicans and Clinton judges were moved forward on a steady
pace. There were 377 confirmed and only one voted down. There
were only 41 Clinton nominees left pending when he left office, and
unconfirmed, I think a record far superior to that of when Presi-
dent Bush left office and he had a Democratic Senate.

So I think there is a myth out there that somehow Clinton judges
were mistreated. And building on that myth is an idea that now
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is the time for either a new standard or an open, aggressive assault
on Bush judges. I think that would be a mistake.

The constitutional process of confirming judicial nominees is one
of our important duties in the Senate. I take it seriously. It is part
of the advice and consent process. Article II, section 2, clause 2 of
the Constitution provides that the President “shall nominate, and
by and with the Advice and Consent of the Senate, shall ap-
point...Judges of the supreme Court, and all other Officers of the
United States...” The President decides who to nominate and the
Senate renders advice and decides who to confirm.

Using those basic ground rules, Presidents and Senates have
worked together for over 200 years to appoint a sufficient number
of Federal judges to try the people’s cases in Federal courts. Presi-
dent Reagan, with 6 years of a Senate of his own party, appointed
a record 382 judges. President Clinton, with 6 years of a Senate of
a party not his own, appointed the second greatest number, 377.

While the President has traditionally been accorded great def-
erence in selecting his nominees, the Senate is not a rubber stamp.
Indeed, we have a duty to assess at least a nominee’s integrity,
qualifications, temperament, ability, and other factors that are im-
portant.

Throughout my tenure in the Senate, I have been impressed with
the manner in which the former Chairman of this committee, Sen-
ator Hatch, guided the judicial assessment process. He elevated the
committee’s judicial nominations hearings above partisan and per-
sonal attacks. He examined each nominee’s integrity, qualifica-
tions, temperament, and approach to the law.

While Senators sometimes disagreed on these issues, Senator
Hatch is to be commended for not calling a series of nominations
hearings at which panels of witnesses were called to attack Clinton
nominees. If there was a personal issue, he handled it privately,
thus saving the nominee and nominee’s family much anguish. His
fairness and gentlemanly demeanor were a credit to the Chair he
held on this Committee and to the Senate as a whole.

Certainly, treating nominees fairly was a goal of mine when I
came to the Senate. I felt like the Senate could do a better job of
being fair to nominees and respectful of nominees. If we disagreed
with them, we inquired into the problems that we had a disagree-
ment with or a concern, but it was not necessary to attack some-
one’s integrity and character if you disagreed with them or ques-
tioned a ruling or a position or a writing they have taken in the
past.

So, today, we address the question of “should ideology matter” in
the exercise of the Senate’s advice and consent responsibilities. I
am not sure what “ideology” means, but to answer this question I
must first distinguish judicial philosophy, which describes a nomi-
nee’s approach to the law, from result-oriented political ideology
which describes a nominee’s view of how he or she would like to
win the case.

In my view, the Senate may appropriately examine a nominee’s
judicial philosophy, and should do so, but should not assess a nomi-
nee on some results-oriented ideological or political basis to de-
mand that they produce rulings that we might politically agree
with.
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Does the nominee understand that his or her role as a judge is
to follow the law, regardless of personal political opinion? Does he
or she understand the role of precedent in interpreting the law?
Can the nominee put aside political views, which may be appro-
priate as a legislator, executive or advocate, and interpret the law
as it is written? Will the nominee keep his or her oath to uphold
the Constitution, first and foremost? The Senate needs to know the
answers to these important questions. Questions that would impli-
cate a nominee’s view on what the result of a particular case
should be, however, should not be asked, in my view.

This is important primarily because Federal judges are
unelected. They are appointed and confirmed once, normally in a
fairly routine manner, and then serve for life, unaccountable to the
normal political process or to the people. Policy decisions, therefore,
if we are to maintain our democracy, must be left in the hands of
the political branch, those who are accountable to the people. De-
mocracy is undermined in a most fundamental way if we assert
that judges have the power to set public policy, because they are
unaccountable to the American people. So this is a deep, funda-
mental question of great importance, it seems to me.

The ultimate responsibility for legal results does not lie with the
judge under our system, but with the people who elected their leg-
islators. In our democracy, that is where the responsibility for mak-
ing rules is supposed to lie, for this allows the people, if they are
unsatisfied with the rules, to change them through the democratic
process of electing new Federal and State legislators and through
ratifying amendments to the Constitution.

I have heard some talk about the need for moderate judges.
Again, it is important to distinguish moderation in terms of defer-
ring to policies embodied in the law from moderation seeking politi-
cally palatable results.

On the one hand, Alexander Hamilton applauded the “benefits of
integrity and moderation of the judiciary,” whether the results of
decisions were “disappoint[ing]” or the cause of “applause.” On the
other hand, he categorically rejected moderation in a judge’s duty
to follow the law, concluding that “inflexible and uniform adher-
ence to the rights of the Constitution, and of individuals [is] indis-
pensable in the courts of justice. . .”

For example, in Brown v. Board of Education, the Supreme
Court properly ruled that “separate but equal” public schools for
the races violated the Equal Protection Clause of the 14th Amend-
ment. The States were denying African-American students equal
protection through the State education laws.

The Court’s ruling, however, did not evoke a moderate public re-
sponse. Who knows what the polling data would have shown about
that ruling? But in many instances, a hue and cry came from some
of those who opposed the result. While this result may not have
been moderate in a political poll sense, it was the proper course of
legal action.

In the exercise of its advice and consent responsibilities, the Sen-
ate’s duty does not lie with public opinion polls, professors’ theo-
ries, or interest groups. Instead, as Senators, we solemnly swear to
“support and defend the Constitution of the United States. . .so
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help [us] God.” We should ensure to the best of our ability that
judges do the same.

Some may ask why judicial philosophy matters. Judicial philos-
ophy matters because it determines whether results in real cases
are consistent or not, whether you can count on the rules being fol-
lowed every time.

How many of you would want your right to free speech enforced
only some of the time? How many would want your right to be free
from unreasonable searches enforced only when a judge felt it
would be politically popular to do so? How many would want your
right not to be discriminated against by State schools based on
your race enforced only if a judge liked you?

In America, we want our rights protected every time. This is the
only way we can be sure that our contracts will be enforced in our
business dealings, that our neighborhoods will not be overrun with
crime, and that our government officials will not abuse their power
for their own advantage.

The Founding Fathers believed that the best way to ensure that
the laws are followed every time is to write the laws down and to
have government officials who will follow them. We call this the
rule of law. If the laws were unwritten, then judges and officials
could make them up as they go. Our rights would depend on the
whim of unelected judges.

If the laws are written down, however, every judge and govern-
ment official starts on the same page. This makes it more likely
they will be consistent in their application of the laws to all the
cases before them. Our rights depend on written laws in America.
The people control what the laws say, and we must expect judges
will enforce the laws as written. It is so basic.

Activism was Senator Hatch’s standard for whether or not a
judge at the basic level should be confirmed. He defined that as a
judge who was unwilling to follow the law. He wanted to know
would a judge subject himself to the law. We confirmed overwhelm-
ingly pro-choice judges. We confirmed many judges who opposed
the death penalty. They were asked, will you enforce the law even
if you do not agree with it? If they didn’t say that they would, they
would not have been confirmed. They said that they would and
they were confirmed overwhelmingly. Only one judge was voted
down in this last session. So activism is a standard that Senator
Hatch set forth that is defensible. I am concerned about a word as
vague as “ideology.” I am not sure what that would mean.

I will just conclude and put the rest of my remarks in the record.

Chairman SCHUMER. Without objection.

Senator SESSIONS. The President and the Senate should work to-
gether. I believe, Mr. Chairman, that you will ask tough questions,
and you have every right to. I believe that judges should be in-
quired of, but if they will follow the law, if they are men and
women of good integrity, if they are men and women of proven ac-
complishment, if they have good judgment and can do the job in
every respect, and have a proven record to that effect, I believe the
President’s nominees should be given great deference.

I would be very concerned if we were to create a historical
change here. After President Clinton’s judges were given so much
deference, really, and he was given so much support for those he
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nominated, it would be an unwise and dangerous thing for this
Senate to now change the way we evaluate judges and begin to un-
dermine the confidence that the American people have in law.

My longtime concern about law in America has come about be-
cause some people seem to think that it is unascertainable, that
judges can redefine words in ways that make them say anything
they would like for them to say. This is a very dangerous and cor-
roding philosophy.

The American people believe words have meaning. They believe
statutes bind judges and politicians and citizens. They believe they
can be given meaning. We have afoot in America today a philos-
ophy often in our law schools that suggests that words don’t have
objective meaning, that it is all politics, it is all power, and that
truth is not ascertainable and law can’t be consistently applied.

I hope we don’t nurture that in the way we approach the judicial
nomination process. We need to call on people to follow the law,
and I believe that they can, and I believe that when we do so the
great protections and prosperity this Nation has enjoyed will con-
tinue.

Thank you, Mr. Chairman.

[The prepared statement of Senator Sessions follows:]

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM THE STATE OF ALABAMA

Mr. Chairman, I would like to thank you and your staff for working with me and
my staff in coordinating this hearing. You have been very gracious in allowing us
to have an equal number of witnesses. We have been able to put the nation’s inter-
est first in the past, and I look forward to working with you on this Subcommittee
and on full Committee to do the same in the future.

The constitutional process of confirming federal judicial nominees is one of the
Senate’s most important duties. I take it very seriously. It involves a Senator’s view
of the advice and consent process, his or her respect for the rule of law, and his
or her views on judicial activism.

ADVICE AND CONSENT

Article II, Section 2, Clause 2 of the Constitution, provides that the President
“shall nominate, and by and with the Advice and Consent of the Senate, shall ap-
point . . . Judges of the supreme Court, and all other Officers of the United States
. . . .” The President decides who to nominate and the Senate renders advice and
decides who to confirm.

Using these basic ground rules, Presidents and Senates have worked together for
over 200 years to appoint a sufficient number of federal judges to try the people’s
cases in federal courts. President Reagan, with six years of a Senate of his own
party, appointed a record 382 Article III judges. President Clinton, with six years
of a Senate of a party not his own, appointed the second greatest number of
judges—377. I voted one down.

While the President has traditionally been accorded great deference in selecting
his nominees, the Senate is not a rubber stamp. Indeed, we have the duty to assess,
at least, a nominee’s integrity, qualifications, and temperament.

Throughout my tenure in the Senate, I have been impressed with the manner in
which the former Chairman of the Judiciary Committee, Senator Hatch, guided this
assessment process. He elevated the debate in the Committee’s judicial nominations
hearings above partisan personal attacks. He examined each nominee’s integrity,
qualifications, temperament, and approach to the law. While Senators sometimes
disagreed on these issues, Senator Hatch is to be commended for not calling a series
of nominations hearings at which panels of witnesses were called to attack judicial
nominees. If there was a personal issue, he handled it privately, thus saving the
nominee and the nominee’s family much anguish. His fairness and gentlemanly de-
mﬁalnor was a credit to the chair he held, this Committee, and the Senate as a
whole.

Today, we address the question of “should ideology matter” in the exercise of the
Senate’s advice and consent responsibilities. To answer this question, I must first
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distinguish judicial philosophy, which describes a nominee’s approach to the law,
from result-oriented political ideology, which describes a nominee’s view of who he
or she would like to win the case. In my view, the Senate may appropriately exam-
ine a nominee’s judicial philosophy, but should not assess a nominee based on some
result-oriented political ideology or his political views.

Does the nominee understand that his or her role as a judge is to follow the law
regardless of personal political opinion? Does he or she understand the role of prece-
dent in interpreting the law? Can the nominee put aside political views, which may
be appropriate as a legislator, executive, or advocate, and interpret the law as it
is written? Will the nominee keep his or her oath to uphold the Constitution? The
Senate needs to know the answers to these important questions. Questions that
would implicate a nominee’s view on what the result of a particular case should be,
however, should not be asked.

The ultimate responsibility for the legal results, however, does not lie with the
judge, but with the people and their elected legislators. In our democracy, that is
where the responsibility for making rules is supposed to lie. For this allows the peo-
ple, if they are unsatisfied with the rules, to change them through the democratic
process of electing new federal and state legislators and through ratifying amend-
ments to the Constitution.

I have heard some talk about the need for “moderate” judges. Again, it is impor-
tant to distinguish moderation in terms of deferring to the policies embodied in the
law from moderation in seeking politically palatable results.

On the one hand, Alexander Hamilton applauded the “benefits of integrity and
moderation of the judiciary” whether the results of decisions were “disappoint[ing]”
or the cause of “applause.”! On the other hand, he categorically rejected moderation
in a judge’s duty to follow the law, concluding that “inflexible and uniform adher-
ence to the rights of the Constitution, and of individuals, [is] indispensable in the
courts of justice . . . .”2

For example, in Brown v. Board of Education,3 the Supreme Court properly ruled
that “separate but equal” public schools for the races violated the Equal Protection
Clause of the 14th Amendment. The States were denying African American students
equal protection through state education laws.4 The Court’s ruling, however, did not
evoke a moderate public response, but a hue and cry from some who opposed its
result. While this result may not have been moderate in a “political poll” sense, it
was the proper course of action because it followed the law.

In the exercise of its advice and consent responsibilities, the Senate’s duty does
not lie with public opinion polls, professors’ theories, or interest groups. Instead, as
Senators, we solemnly swear to “support and defend the Constitution of the United
States. . .So help [us] God.”5 We should ensure to the best of our ability that
judges do the same.

THE RULE OF LAwW

Some may ask, “Why do all these words like ‘judicial philosophy’ and ‘moderation’
matter? Isn’t it the results in real cases that count?”

Judicial philosophy does matter because it determines whether results in real
cases are consistent or not—whether you can count on the rules being followed
every time. How many of you, would want your right to free speech® enforced only
some of the time? How many would want your right to be free from unreasonable
searches 7 enforced only when a judge felt it would be politically popular to do so?
How many would want your right to not be discriminated against by state schools
based on your race® enforced only if the judge liked you?

In America, we want our rights protected every time. This is the only way we can
be sure that our contracts will be enforced in our business dealings, that our neigh-

1THE FEDERALIST No. 78, at 470 (Alexander Hamilton) (Clinton Rossiter ed., 1961).

21d. at 470-71.

3347 U.S. 483 (1954).

4See Robert Bork, THE TEMPTING of AMERICA 74-84 (1990) (supporting the judgment in
Brown v. Board of Educ.).

5, A—, B, do solemnly swear (or affirm) that I will support and defend the Constitution of
the United States against all enemies, foreign and domestic; that I will bear true faith and alle-
giance to the same; that I take this obligation freely, without any mental reservation or purpose
of evasion; and that I will well and faithfully discharge the duties of the office on which I am
about to enter: So help me God.” 5 U.S.C. §3331 (1988); Senate Rule III.

61U.S. Const. amend. I.

7U.S. Const. amend. IV.

8U.S. Const. Amend. XIV, §2.
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borhoods will not be overrun with criminals, and that our government officials will
not abuse their power for their own advantage.

The Founding Fathers believed that the best way to ensure that the laws are fol-
lowed every time is to write the laws down and to have government officials who
will follow them. We call this the rule of law.

If the laws are unwritten, then judges and other government officials can make
them up as they go along. Our rights would depend on the whims of judges—who
are unelected. If the laws are written down, however, every judge and government
official starts from the same page. This makes it more likely that they will be con-
sistent in their application of the laws to all the cases before them. Our rights de-
pend on the written laws and, in America, the people control what the laws say.

JUDICIAL ACTIVISM

To ensure that federal judges will actually follow the written law, we give them
life tenure and salary protection. It is less likely that judges can be pressured to
vote for things that Congress likes, even if they violate the Constitution, because
Congress cannot threaten their jobs. Moreover, we require judges who have a con-
flict of interest in a case to recuse themselves from that case.

But there are other pressures that can influence a judge to not follow the written
law—the judge’s conscience, his or her desire for popularity, or his or her political
views. Against these types of departures, salary protection, life tenure, and recusal
requirements are of no help. The only safeguard we have is the President’s and the
Senate’s examination of a potential judge’s sense of duty to the law as written and
as intended.

If a nominee’s record shows that he or she will not follow the law as written and
intended, that nominee is a “judicial activist”—whether conservative or liberal. In-
deed, if a judge does not follow the law as written and intended, he harms all of
us in two important ways.

First, it undermines our certainty in the protection of our rights. Will our contract
to buy a house be enforced? Will criminals be let out of jail to sell drugs at schools?
Will the government be allowed to take our property without just compensation? If
the answers to these questions depend on the judge’s personal opinion or political
views, all of these rights are at risk.

Second, if a judge rejects the democratic process that ratified that constitutional
provision or enacted that statutory provision, that judge has nullified our votes. In-
stead of our elected officials making the rules, our unelected judges would be mak-
ing the rules. Frankly, this is scary.

Many have confused the issue of judicial activism by saying that it means a judge
reaches a liberal result in a case or that it means a judge strikes a statute down.
In my view, neither is correct. The dangerous sort of judicial activism occurs when
a judge refuses to follow the law as written and intended regardless of whether the
result is liberal or conservative, and regardless of whether the statute was struck
down or upheld.

This judicial activism—or failure to follow the law as written and intended—has
real consequences to real people. Take, for example, Sergeant Patrick Boyle who
saw a federal judge release thousands of prisoners in Philadelphia. The law gives
a federal judge the power to interpret the law, not to assume the executive duties
of a warden. Nonetheless, the judge released the prisoners and within 18 months
they had committed hundreds of new crimes, including 79 murders.® One of the
murder victims was Sergeant Boyle’s son. While the judge reached a liberal result
in releasing the prisoners, it was judicial activism because she did not follow the
law.

And there was a judge in New York who refused to punish protestors who har-
assed patients at an abortion clinic.10 The F.A.C.E. Act requires that such harass-
ment be punished. Nonetheless, the judge would not follow the law. Although I dis-
agree with abortion, the F.A.C.E. Act prohibits such harassment and should have
been enforced. While the judge reached a conservative result, it was judicial activ-
ism because he did not follow the law.

Further, if Congress passed a law prohibiting public speeches that criticized Sen-
ators, the current Supreme Court should strike it down 9-0. This would not be judi-
cial activism, but would be in accord with the clear command of the Constitution

9Judicial Activism Defining the Problem and its Impact: Hearings before the Subcomm. On
the Constitution Federalism and Property Rights of the Senate Comm. on the Judiciary, 105t
Cong., 47-48 (1997) (testimony of Patrick Boyle).

10 United States v. Lynch, 952 F. Supp. 167 (1997).
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that “Congress shall make no law . . . abridging the freedom of speech.”1! Indeed,
upholding such a law despite the words of the Constitution would be activism
whether liberal or conservative speech was silenced.

As for me, I am not willing to trade reaching politically palatable results in a few
cases for certain application of the same rules to the highest government official and
the most humble citizen in all cases. I am not willing to trade some judge’s view
of political justice for that described on the face of the Supreme Court Building—
“Equal Justice Under Law.”

CONCLUSION

In my view, the President and the Senate should work together to appoint quali-
fied, fair judges who will follow the law. Today, while the Senate leaders continue
to negotiate the peripheral issues of whether controversial nominees will receive a
floor vote or whether a blue slip will be public, I urge Chairman Leahy to join the
other Democratic Chairmen of the Armed Services, Banking, Veteran Affairs, Indian
Affairs, and Foreign Relations Committees in starting to move forward in a bipar-
tisan manner to hold hearings on judicial nominees. We now have blue slips re-
turned and American Bar Association ratings of qualified or well qualified for sev-
eral nominees that await a hearing. I am hopeful that Chairman Leahy, who appre-
ciates and respects the federal judiciary and the Senate, will move promptly to pro-
vide judicial nominees with fair hearings.

Thank you, Chairman Schumer. I look forward to listening to the statements from
the other Senators here today and to hearing from our distinguished witnesses.

Chairman SCHUMER. Thank you, Senator Sessions.
Senator Feingold?

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Thank you, Mr. Chairman. I certainly com-
mend you for calling this hearing on the Senate’s role in the selec-
tion of the Federal judiciary, and particularly on the question of
the role of ideology in the judicial selection and confirmation proc-
ess.

This, of course, is an extremely important topic for our com-
mittee, and I know that we all take our role in this process very
seriously. I look forward to the testimony of the witnesses and ap-
preciate their willingness to help us sort through some very dif-
ficult but absolutely crucial issues.

Let me begin by noting, as I did earlier this year, my view that
nominations to the Federal judiciary differ from nominations to the
President’s Cabinet. I believe that the Senate owes the President
perhaps the most substantial deference in the selection of the Cabi-
net. This deference flows in large part from the language of the
Constitution which imposes on the President the duty faithfully to
execute the laws of the Nation.

I believe these considerations do not apply with equal force in
the selection of the Federal judiciary. While in the constitutional
scheme Cabinet members and other executive branch officials work
to carry out the will of the President, our Constitution intends that
the Federal judiciary will act independently as a check and balance
on the executive and legislative branches of the Government.

117U.S. Const. amend. I. In contrast, in 1934, in Home Building & Loan Ass’n v. Blaisdell,
the Supreme Court upheld a statute passed by a State legislature that abrogated mortgage con-
tracts despite Article I, Section 10 of the Constitution which clearly provides that “No State
shall . . . pass any . . . Law impairing the Obligation of Contracts . . . .” This was activism
because the Court did not follow the clear command of the Constitution, but assumed the role
of active policy-maker itself.
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An independent judiciary has been the hallmark of our constitu-
tional system of checks and balances. The Founders knew well the
writings of William Blackstone, who said in his Commentaries, “In
this distinct and separate existence of the judicial power consists
one main preservative of the public liberty which cannot subsist
long in any state unless the administration of common justice be
in some degree separated both from the legislative and also from
the executive branch.”

The Constitution confers on the President the power to submit
judicial nominations to the Senate, but I don’t think the President
is entitled to pack the judiciary with highly ideological judges. And
the President is not entitled to pack the judiciary with judges cer-
tain to support the President’s views on virtually all issues, such
as a woman’s right to choose, affirmative action, federalism, and
church/state relations.

The Federal judiciary is fundamental to protecting and advanc-
ing the rights of citizens and the rule of law, which forms the foun-
dation of our Nation’s economic and social well-being. We on the
Judiciary Committee have a responsibility to protect the independ-
ence of the judiciary. We serve that responsibility when we given
a high level of scrutiny to judicial nominees.

The distinguished chairman, Senator Schumer, has expressed
three touchstones for his evaluation of judicial nominees: excel-
lence, moderation, and diversity. I share his view, but would add
at least two touchstones of my own—fairness and open-minded-
ness. In other words, I would stress the ability of the nominee to
conduct himself or herself as a judge, as that term is usually un-
derstood by most Americans.

Senator Sessions and I have served together on this Committee
for 6 years, but we do see the recent past differently.

I just saw a different picture, Senator. We get along well as col-
leagues, but I saw a very different series of events. I thought the
Republican majority in the Senate badly mistreated President Clin-
ton’s judicial nominees. I, for one, believe that some Republicans
essentially refused to recognize that President Clinton won reelec-
tion in 1996 and too often treated every year after that as an elec-
tion year as they considered judicial nominations.

I believe that the time has come to end this cycle of recrimina-
tion, if we can, but it is not up to the Senate, now under Demo-
cratic control, to unilaterally call a truce. The President must lead.
I call on the President to act boldly and begin a new era of coopera-
tion on judicial nominations. That means engaging in true and
meaningful consultation with the Senate on his nominations, and
I think it means recognizing the improper efforts of his party to
block President Clinton’s nominees by renominating those who re-
ceived the most reprehensible treatment.

If he does that, I think he will find a lot of Senators willing to
follow his lead and it would be an historic step. If he does not, this
Senator stands ready vigorously to exercise his right and responsi-
bility to advise and consent on nominations. I shall resist efforts
to pack the judiciary simply with idealogues, and I am certain in
that regard, Mr. Chairman, I won’t stand alone.

Thank you.

Chairman SCHUMER. Thank you, Senator Feingold.
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We have three members of the full committee, or two will soon
be of the full committee, we hope, who are not members of the sub-
committee, but this is an important hearing and I would recognize
them for opening statements, just asking them to be a little mind-
ful of the time since we have a vote at 11:30.

STATEMENT OF HON. JON KYL, ARIZONA, A U.S. SENATOR
FROM THE STATE OF ARIZONA

Senator KYL. Thank you. Mr. Chairman, as a member of the full
Committee and almost the Chairman of this subcommittee, or now
your ranking member, I appreciate the opportunity to be at this
hearing. I kind of regret that I didn’t take that assignment, but my
colleague, Jeff Sessions, wanted it and he will do far better than
I. In any event, I appreciate your courtesy in allowing us to make
a brief opening statement.

I find it interesting that the argument that a candidate’s ideology
should be a sufficient rationale for rejection is characterized as a
bipartisan approach. I would think that bipartisanship would mean
quite the opposite. Cooperation with the President on a bipartisan
basis I don’t think begins with a threat that we are going to reject
your nominees, no matter how competent they might be, if we don’t
like their political ideology, as we interpret it to be.

I think we should make no mistake that what is being suggested
here is a significant departure from the way that nominees have
traditionally been treated. Have there been exceptions? Quite as-
suredly so, but they prove the rule because they are exceptions to
that general deference that has always been given to the Presi-
dent’s nominees.

From a bipartisan point of view, it concerns me because I do be-
lieve it puts us on a very dangerous path of confrontation and con-
tention here within the Congress, as well as in our relationship
with the President, and also, as Senator Sessions has said, creates
a very bad precedent.

I also found it interesting that the Chairman alluded to Presi-
dent Bush’s campaign theme and frankly the reaction to that by
his opponent, who made it clear that if President Bush were elect-
ed, he would be putting strict constructionists like Justice Thomas
and Justice Scalia on the Supreme Court.

That, of course, I think was a correct characterization of the tra-
dition that a President does do that. A President has that right
when he is elected, and he has been elected, by the way, even
though it was a close election. President Bush is the President, and
I think the Democrats who campaigned against him on the basis
that he would try to appoint people that were consistent with his
judicial philosophy were correct in saying that he would do that,
that that would be the end result, because the Senate has always
confirmed nominees more or less of the President elected, regard-
less of how close the election was. President Clinton, after all,
never had a majority of the citizens of this country vote for him,
but we gave significant deference to his nominees.

I think that it is a difference between a judicial approach rather
than a political ideology. If you question that, look only to Justice
Scalia, one of President Bush’s favorite Justices, as he said, who
just recently reached a result consistent with his judicial philos-
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ophy that I was a little concerned about politically because it re-
stricted the police’s right to gather evidence about what was going
on in someone’s home. He very strictly construed the Fourth
Amendment as, in his view, prohibiting the police activity to ad-
vance law enforcement in the Kyllo case. That is, I think, a good
recognition of the difference between a judicial philosophy and po-
litical ideology.

I will just conclude with this point. For us in the Senate, all po-
litical figures, to assume that we can, with blindfolds over our eyes,
maintain a balance on the Court at any given time, I think, is
sheer folly. Would any of us have wanted to retain the balance on
the kCourt after the Dred Scott decision? That is not the way it
works.

I would defy my colleagues to define balance today. I just have
three quick examples here. On a 5—4 decision in the Kyllo case,
Scalia’s majority was joined by Justices Souter, Thomas, Ginsburg
and Breyer. Justice Stevens’ dissenting decision was joined by
Rehnquist, O’Connor and Kennedy. Now, that is an interesting bal-
ance. Is that the balance we want to preserve? If so, I defy my col-
leagues to figure out how to do that.

Contrast that in the equal protection case, the so-called Nguyen
v. INS case that Justice Kennedy wrote for the majority, and his
majority was comprised of Rehnquist, Stevens, Scalia and Thomas.
O’Connor wrote the dissent, joined by Ginsburg and Breyer. Well,
that is an interesting balance. Is that the balance that we want to
preserve here?

Or the two flag-burning cases in which Justice Brennan’s major-
ity opinion—this was back in 1989—was joined by Marshall, Black-
mun, Scalia and Kennedy, and Rehnquist, Scalia and White dis-
sented. Now, that is an interesting balance. Should we preserve
that balance?

My point is that for us as political figures—and this is our mi-
lieu, politics—to try to translate our political views onto a Court’s
job and maintain balance by our confirmations, I think, is sheer
folly. Instead, we should all revert to what has traditionally been
our role, judging the competence of the candidate; the qualifica-
tions, including judicial temperament, the background; and also
some look at judicial philosophy.

We are going to have some differences of opinion on judicial phi-
losophy, but at a minimum it should be to adhere to precedent, to
try to interpret the Constitution as honestly and in conformance
with the rule of law as possible, and to allow injection of political
ideology into the process. So it seems to me that we are on a very
slippery slope, Mr. Chairman, when we begin to assert that pure
ideology is a basis for rejection of the President’s nominees.

Thank you.

Chairman SCHUMER. Thank you, Senator Kyl.

STATEMENT OF HON. MITCH MCCONNELL, A U.S. SENATOR
FROM THE STATE OF KENTUCKY

Senator MCCONNELL. Thank you, Mr. Chairman. I first began to
deal with the Senate’s advise and consent role as a staffer here in
1969 and 1970 to a member of this Committee during the
Haynesworth and Carswell nominations, and subsequently wrote
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the only law journal article I wrote as a young man on that subject
after those contentious nominations were concluded. I believed then
and believe now that the appropriate role of the Senate is largely
as Senator Kyl suggested, which is to judge the competence and the
integrity and the fitness of a judge to be on the bench.

I dutifully returned, gagging occasionally, every single one of the
blue slips I received during the Clinton years positively. My view
then and my view now is that the President won the election, no
matter what the margin, and is entitled for the most part to tilt
the judiciary in the direction that he feels appropriate.

As Chairman of what we have come to call around here the Gang
of 5, the G—5 group, over the last two or 3 weeks I have been in-
volved in the issue in a different way, which is to discuss the ap-
propriateness of making blue slips public, something we should
have d1 years ago, and establishing for this Congress, and for that
matter forever, as far as I am concerned, if we can do it, that Su-
preme Court nominees will ultimately be voted on by the full Sen-
ate. That is the tradition going back to 1880 for Supreme Court
nominees to be determined by the full Senate. Nowhere in the Con-
stitution is it suggested that advise and consent means only the
Senate Judiciary Committee. That is just a starting place. In fact,
at the end the full Senate ought to make these determinations.

What I fear is going on with the hearing today is trying to estab-
lish a new litmus test for the Senate that has not existed in the
past. I don’t understand why we are seeking to do that. As Senator
Sessions pointed out, and I think Senator Kyl alluded to this as
well, 377 of President Clinton’s nominees were approved. During
75 percent of his term, there was a Republican Senate here. During
President Reagan’s years, during which he had during 75 percent
of his tenure in office a sympathetic Senate, only a few more were
confirmed, 382.

So what I fear is going on here is an effort to establish a new
standard under which nominees are judged and a litmus test is es-
tablished that substantially is at variance with the majority of the
American people. What appears to be happening—and I hope this
will not prove to be the case—is that some on the left are increas-
ingly dedicated to shutting down the vibrant marketplace of ideas
and replacing it with a monopoly of thought where the only com-
modity to be bought is a kind of liberal orthodoxy.

Their reason is that the conservative views are not “in the main-
stream.” Well, I can’t see my chart over there, but I believe the
first thing we have up is a six-point litmus test. What I fear is
going on here is an effort to establish a litmus test where you have
to support judicial activism, restrict First Amendment rights of po-
litical speech and association, oppose Second Amendment rights for
law-abiding citizens, support partial-birth abortion, support racial
preferences, and expand the Federal Government or, put another
way, diminish the role of the States. Those are views that you have
to espouse in order to be approved by this committee. Now, those
are not the views out in middle America.

The other chart that I have put up sort of illustrates where most
of the country is. The States in red on the chart are commonly re-
ferred to as middle America. I would suggest that most of those
folks are in the real mainstream, people in Kentucky and Kansas
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and Ohio. The odds are, if you are from those States, you will have
middle American values. And if you do and you are nominated to
the Federal bench, under what I think may be trying to be estab-
lished here today and in the future, you may be unable to serve
because your values are considered suspect or somehow outside the
mainstream.

Well, where is the mainstream, I ask you? Where is the main-
stream? All across most of America, in most of the States, I think
the mainstream would be quite different from what may be under-
way here today to establish as sort of acceptable views things that
are far different from what most Americans hold.

That is why the safest place to be and the sound place to be and
the place where the Senate has been most of the history of our
country is largely deferring to the President on the question of ide-
ology and judging the competence and the integrity of the nominee.

The President was elected, not the editorial board of the New
York Times. And as astonishing as it may sound to some here, the
editorial views of the New York Times are not mainstream values.
Those are not the values of the vast majority of Americans.

So I think we are going down, as Senator Kyl said, a slippery
slope if we are trying to establish here the principle that this Com-
mittee should adopt the views of the New York Times editorial
page, describe those as mainstream values, and anyone who doesn’t
hold them need not apply, and may actually die right here in this
Committee and never even be considered by the full Senate of the
United States.

I doubt if the Founding Fathers were aware that there would be
a Judiciary Committee. It probably never occurred to them. When
they said “advise and consent,” I think they were talking about the
full Senate. Certainly, the Founding Fathers did not envision that
there would be a bunch of co-presidents here. They did, after all,
give the power to nominate to the President.

So, Mr. Chairman, I hope that that is not the ultimate goal of
this hearing to establish values, if you will, that are far removed
from mainstream America, and say that if you don’t hold those val-
ues, you can’t be on the Federal judiciary. I hope that is not the
way we are headed.

I thank you very much for the opportunity to make an opening
statement.

[The prepared statement of Senator McConnell follows.]

STATEMENT OF HON. MITCH MCCONNELL, A U.S. SENATOR FROM THE STATE OF
KENTUCKY

Determining what is the exact role of the United States Senate in the confirma-
tion process is an important question, and I thank the Chairman for convening this
hearing to try to answer it. From press accounts I have read, I am very concerned,
however, that some of my colleagues have a much more specific, and a much more
disturbing, goal for this hearing. That goal is to establish that it is somehow con-
stitutionally incumbent upon this body to disqualify otherwise well-qualified judicial
nominees simply because they are not on the left of the political spectrum. Once my
colleagues and their supporters on the far left believe they have established this
premise, I fear they will then work to block all judicial nominees who do not fall
on the “correct” side of the political spectrum, as they define it.

This is a troubling proposition. It is one that does not bode well for the nomina-
tion process, nor for the rich intellectual tradition that has characterized our federal
judiciary. One of the great traditions of our Republic has been the free exchange
of thoughts, embodied in the metaphor of the “market place of ideas,” where speak-
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ers hawk their wares, bidding for the minds of men. Our judiciary has benefitted
from what has been, up until now, our profound national commitment to diverse
thought and rigorous debate. I cannot imagine how much poorer our legal tradition
would be if it would have been deprived of the rich intellect of such different think-
ers as Oliver Wendell Holmes, Hugo Black, William Brennan, and Antonin Scalia.

But unfortunately it appears that some on the left are increasingly dedicated to
shutting down this vibrant market place and replacing it with a monopoly of
thought, where the only commodity to be bought is liberal orthodoxy. Their reason?
That conservative views are not “in the mainstream.” Well, Mr. Chairman, I'm
sorry, but the values of middle America are most certainly in the mainstream, and
arguably embody it.

All these states in red-these states, commonly known as “middle America”-are “in
the mainstream.” [See Chart With Map] Kentuckians, for example, are “in the main
stream.” So too are Kansans and Ohioans. Odds are, if you are from these states,
you will have middle-American values. And if you do, and you are nominated to the
federal bench, you most likely will be unable to serve, because those on the far left
are crafting a new, six-point litmus test to bar you from the bench. [See Chart With
Bullet-Points]

Now, we are all familiar with litmus tests, but I'm afraid that some on the far
left are taking it to new, disturbing levels. In their view, in order to serve as a fed-
eral judge, you must:

¢ Support Judicial Activism;

¢ Restrict First Amendment Rights of Political Speech and Association;

¢ Oppose Second Amendment Rights for Law-Abiding Citizens;

¢ Support Partial-Birth Abortion;

¢ Support Racial Preferences; and

« Expand the Federal Government by Diminishing the Role of the States

Under their approach, if a nominee is tripped-up by any one of these hurdles, he
is unfit to serve. His education will not matter. His experience will not matter. His
achievements, both personal and professional, will not matter, nor will the fact that
he may have overcome numerous adversities, suffered untold hardships, and even
received the approval of the ABA. It will not matter if he has fought for his country,
given to his community, or sacrificed for his family. Because he is not the person
whom the editorial board of the New York Times would have picked to serve on the
bench, he is barred from service.

Over the years, people from time to time have objected to judicial nominees on
the ground that their legal views were extreme. But until now, they have saved
“Borking” for an unlucky few. Until now, they have not tried to convert the usage
of “Borking” from an exception to the rule itself. They have not sought to disqualify
an entire class of nominees from public service based on their philosophy. They have
not essentially said, until now, that “Prolifers need not apply.”

My colleagues, if we go down this road, we will have a meltdown in our nomina-
tion process. It will be mutuallyassured destruction that will cripple the federal ju-
diciary. It is naive to think that such a dramatic escalation in partisanship will not,
by necessity, be visited upon the next Democrat to occupy the White House. We
therefore cannot allow “advise and consent” to become “demand and dictate.” The
Constitution does not provide for 100—or even 51—co-Presidents. So I caution my
colleagues to be judicious in their objections to the well-qualified Americans who
will come before them.

Voting for nominees of another philosophical stripe can be painful, but both sides
have always done it. Most recently, I point to President Clinton’s near-record num-
ber of 377 judicial nominees who were confirmed, even though Republicans con-
trolled the Senate for 75% of his term. For eight long years 1 voted to confirm most
of President Clinton’s nominees, although there is no way I would have nominated
most of these people if I were President because I disagreed with their judicial phi-
losophy, sometimes vigorously so. But I did not wage some sort of jihad to stop them
because, quite frankly, it was not appropriate for me to do so. Nor would it be ap-
propriate now for my colleagues on the other side to bow to pressure from groups
on the far left and wage an all-out war against well-qualified Americans who seek
to serve their country. So, in closing, I would caution my colleagues to be mindful
of the precedent they are setting, and to be wary of what they wish for.

Thank you.
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Chairman SCHUMER. Thank you, Senator McConnell, and we
won’t ask you to substitute the views of the Courier Journal for
those of the New York Times in your statement.

[Laughter.]

Senator MCCONNELL. They are indistinguishable. They simply
rewrite them each day, one day later.

[Laughter.]

Chairman SCHUMER. The Senator from Kansas for a brief open-
ing statement.

STATEMENT OF HON. SAM BROWNBACK, A U.S. SENATOR
FROM THE STATE OF KANSAS

Senator BROWNBACK. Thank you, Mr. Chairman, and thank you
for allowing me to participate during this reorganization period on
the committee.

I think a number of my colleagues have expressed a high degree
of concern of getting into an ideological set of litmus tests here on
considering judicial nominations, and I would support those con-
cerns. I think those are proper, I think they are wise. I think they
are the sort of philosophy and thought that we should consider over
a long period of time, the impact of inserting ideology in the mat-
ter.

I have always given the President, regardless of his political af-
filiation, a good deal of deference on his nominees, or her nominees
in the future, to the Federal bench. However, I have heard some
call for changes on this deference now because, while ideology has
been discussed in the back rooms, now we should bring it out and
openly bring it forward.

I don’t think we should be inserting ideology in these matters,
ideology for a liberal litmus test or a conservative litmus test, going
either way. I would just like to take, if I could, Mr. Chairman, a
few minutes to discuss the number of past jurists that we have had
who would not make the bench today if we went on an ideological
test.

Take, for example, Justice Hugo Black, a great liberal Justice,
the architect of extending the Bill of Rights to the States. This Roo-
sevelt appointee could not be confirmed under the new standard
because he did not believe that the Constitution’s test provided pro-
tection to contraception, and he did not believe that the Equal Pro-
tection Clause prohibited poll taxes for State elections.

Let’s look at Felix Frankfurter, a liberal intellectual who advo-
cated validating New Deal legislation under the Commerce Clause.
This Roosevelt appointee could not be confirmed under the new
standard because he did not believe that the First Amendment pro-
hibited schools from requiring students to salute the American flag.
He did not believe that the Fourth Amendment required the exclu-
sion of evidence seized by State police officers without a warrant.
He did not agree that the Equal Protection Clause required reason-
able apportionment among State voting districts.

Justice Byron White, President Kennedy’s appointee, a respected
Yale Law graduate, could not hope for confirmation under the new
standard. He did not believe that the Constitution included a right
to an abortion.
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Justice Lewis Powell, a philosophically moderate president of the
American Bar Association who worked to implement desegregation
in Richmond’s public schools, could not be confirmed under the new
standard. He could not be confirmed because he believed that,
while race could be considered in university admissions, racial
quotas could not be used.

Oliver Wendell Holmes, the great dissenter from the pre-New
Deal Courts, couldn’t be confirmed. He looked at use of substantive
due process to strike down labor laws, and was an avid defender
of the Free Speech Clause. He would have trouble. After all, he af-
firmed a State law providing for the sterilization of the mentally
ill.

Louis Brandeis, a great liberal craftsman, could be disqualified
based on his views on federalism. He voted to strike down a Fed-
eral tax on child labor as invading the sovereignty of the States,
and believed that the headlong drive for national power by the sup-
porters of the New Deal threatened to destroy one of the great bul-
warks of liberty, that being federalism. He later voted to strike
down pieces of New Deal legislation as beyond Congress’ commerce
power and as an unconstitutional delegation of power.

Finally, what about Earl Warren, the author of Brown v. Board
of Education, a great decision in my hometown, and a champion of
civil rights? He could have a tough confirmation battle under the
new standards. After all, he took the reactionary position of not
supporting extension of the First Amendment protection to flag-
burning.

If a Democrat President nominated such individuals, most of
whom would be left of center, a Republican Senate would give them
due deference, and I think it would be wise that they would. Like-
wise, if a Republican President nominated qualified nominees who
were mostly right of center, I think a Democratic Senate should
give them due deference as well.

Yet, to some special interest groups, the above nominees would
be too extreme. Perhaps the real extremism is being employed by
those artfully using the terms “balance” and “moderation” to set
the stage for ending deference to the President and excluding per-
fectly qualified nominees.

Mr. Chairman, I make those comments and those examples be-
cause I think if you take any single nominee and you pick one
thing, two things, maybe three things out, you can find an ideolog-
ical reason that they should be excluded. I listed some of the great
jurists of this country’s history, and would we exclude all of those
today from serving on the Court? I would hope not. But I think if
we start going down this road of saying that ideology is the litmus
test that we are measuring on, we have the opportunity of blocking
some of the great people that could serve on the bench and I think
that would be a wrong step for us to take.

Thank you.

Chairman SCHUMER. I thank the Senator, and thank all of my
colleagues for statements.

I would just say in reference to the Senator from Kansas, no one
is saying that a single issue should block any judge. The question—
and we are trying to explore this question, and I regret that some
of my colleagues seem so defensive about an exploration of what
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has been a time-honored discussion—is whether their views on
those issues or other issues should enter into the discussion as we
evaluate them. But evaluation does not equal a litmus test, and in
the past, at least, it seems to me that we have avoided even eval-
uation on those issues and it is a very open question as to whether
that should continue.

We will have some great witnesses, whom we will get to right
now, to discuss that, and so let me thank them for their patience
and for their being here. We have two gentlemen who have been
extremely involved, of course, in the Presidential part of the selec-
tion of judges and Justices, and let me call on both of them.

First, Lloyd Cutler is a partner and senior counsel in the Wash-
ington law firm of Wilmer, Cutler and Pickering. From 1979 to
1980 and in 1994, he served as counsel to Presidents Carter and
Clinton. Mr. Cutler is a graduate of both Yale College and Yale
Law School, and a founder and former co-chairman of the Lawyers
Committee on Civil Rights under Law. He has also served as the
co-chairman of the Committee on the Constitutional System, a
member of the American Law Institute, and trustee of the Brook-
ings Institution. He is testifying today in his capacity as a co-chair
of the Constitution Project’s bipartisan Courts Initiative. I want to
thank Mr. Cutler for joining us.

Immediately after him, we will hear from C. Boyden Gray. Mr.
Gray is presently a partner in the Washington, D.C., law firm of
Wilmer, Cutler and Pickering. Mr. Gray graduated from Harvard
College magna cum laude, and first in his class from the University
of North Carolina Law School, where he served as editor-in-chief
of the UNC Law Review.

Following graduation from law school, he clerked for Chief Jus-
tice Earl Warren of the U.S. Supreme Court for a year. He served
as legal counsel to Vice President George Bush from 1981 to 1989.
Mr Gray later served as counsel to President Bush from 1989 to
1993.

I want to thank both of you for coming. Your entire statements
will be inserted into the record.

Mr. Cutler, you may proceed.

STATEMENT OF LLOYD N. CUTLER, CO-CHAIR, CONSTITUTION
PROJECT’S COURTS INITIATIVE, AND FORMER WHITE
HOUSE COUNSEL, WASHINGTON, D.C.

Mr. CUTLER. Thank you very much, Mr. Chairman and members
of the committee. Since you referred to our law firm twice, I should
note for the record that Boyden and I were law partners there be-
fore either of us became counsel to a President.

In listening to the opening statements, I couldn’t help noticing
your differences on what I call ideology begin with how to pro-
nounce it. You, Mr. Chairman, Senator Feingold and Senator Kyl
all say “ideology.” Senator Sessions and I say “ideology.” It seems
to be a question of “you say tomato and I say tomato.” Perhaps the
best answer to it all is Potter Stewart’s famous remark about por-
nography that he could not define it, but he knew it when he saw
it. Perhaps that is equally fair about ideology.

I have served on these two national committees that you referred
to, one run by the Miller Center at the University of Virginia, in
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1999, and the other run by the Century Foundation, and you have
just referred to that as well. There conclusions on this issue of ide-
ology are set forth in their reports, and I want to read only one ex-
tract from the Miller Center report which essentially agreed to in
the later 1999 report of the Century Foundation.

The Miller report: “What is most important is the appointment
of judges who are learned in the law, who are conscientious in their
work ethic, and who possess what lawyers describe as judicial tem-
perament.” That term, difficult to define, essentially has to do with
a personality that is evenhanded, unbiased, impartial, courteous
yet firm, and dedicated to a process, not a result. The law will be
fairly read and applied, irrespective of the judge’s personal views
as to its wisdom; where the judge is the finder of fact, the facts will
be fairly found.”

“As this Report recognizes, throughout our history the appoint-
ment process has been built on politics. . .The Commission be-
lieves it would be a tragic development if ideology became an in-
creasingly important consideration in the future. To make ideology
an issue in the confirmation process is to suggest that the legal
process is and should be a political one. That is not only wrong as
a matter of political science; it also serves to weaken public con-
fidence in the courts. Just as candidates should put aside their par-
tisan political views when appointed to the bench, so too should
they put aside ideology. To retain either is to betray dedication to
the process of impartial judging. Men and women qualified by
training to be judges generally do not wish to and do not indulge
in partisan or ideological approaches to their work. The rate excep-
tion should not be taken as the norm.”

Now, we recognized in both commissions, and I personally recog-
nize that there is a very fine between ideology and other consider-
ations. Is the candidate judicious? Is he fair and open-minded? Are
his decisions prepared and presented in a way that is likely to be
accepted as having those qualities by the general public? And is his
personal conduct beyond reproach? All of these are legitimate ques-
tions for an administration nominating judges and for the Senate
in deciding whether to confirm them.

As many of you have noted, Senators can and do reject can-
didates on the ground that they are ideological, but they need to
ask themselves is this within the ambit of appropriate advice and
consent? That, of course, at least in my view, is up to the Senators
themselves to decide in the first instance.

But just like Presidents and members of the Department of Jus-
tice and White House Counsel, they should be careful to limit their
interrogations as to a candidate’s stance on issues about to reach
the court. As I said, the same thing also applies to the President
and the Department of Justice.

Candidates should decline to reply when efforts are made to find
out how they would decide a particular case. And most important—
and this has been a recent tendency at least in my last experience
as White House Counsel—interest groups should eschew—a real
lawyer’s word—personal attacks on candidates to defeat those they
want to keep off the bench.

There have been cases that I know about personally in which an
interest group who wanted to block a particular candidate literally
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tried to find some dirt, something to do with sexual behavior or
whatever, to spread against that candidate to keep him off the
bench.

What seems to be the saving grace in all of this is the so-called
Good Behavior Clause, that judges should serve during their good
behavior. Something happens to a judge when he is nominated,
confirmed and put on the bench because of the Good Behavior
Clause. He is no longer worried about will he get reappointed. He
will often confound the President who appointed him, or even the
Senators who voted in his favor.

There is a famous story which I am sure the scholars will refer
to about President Lincoln and Samuel P. Chase, who was then in
the Lincoln Cabinet. This is, of course, the legal tender case in
which the Court split evenly 4—4 on whether the Federal Govern-
ment had the right to issue paper money as an emergency measure
during the war.

Lincoln wrote to a friend that “we cannot ask the man how he
would decide the case on reargument, and if he should answer us,
we should despise him for it. Therefore, we must pick a candidate
of whose views we are absolutely certain.” And he went ahead and
picked Secretary Chase, who had been a member of Lincoln’s Cabi-
net and who had presented the legal tender bill to the Congress
and had gotten it enacted. And in the outcome, Senator Chase, on
rehearing, cast the deciding vote against the very statute he had
helped to present.

I see we are limited in time.

Chairman SCHUMER. Please proceed. We will shut off the light.

Mr. CUTLER. Just one more quick point, and that is the point
made by Professor Charles Black, who has been of our greatest stu-
dents of the Supreme Court, and that is that the Court is the lynch
pin of the whole constitutional system because it is the Court
which validates most of the acts of the Executive and the Congress
in l:l way that the public will accept, in a way that reassures the
public.

Of course, in the course of performing that duty, the Court occa-
sionally, but only occasionally, knocks out a particular statute or
a particular example of egregious Executive action. But its main
function is to validate what the other two elected branches do, and
to do it in a way that convinces the public that most of the actions
of the Government are acceptable.

The Court, as others have referred to—Senator Kyl, I think,
about the Dred Scott case—has not always been the most popular
institution in the country by far. The Dred Scott case itself, dealing
with whether former slaves are really citizens within the meaning
of the Fifth Amendment; the law invalidating the income tax—
there are a number of other examples in which the Supreme Court
was looked on as the defender of property rights, the upholder of
the rights of the rich against those of the less fortunate.

All of that changed with the Warren Court, my colleague Boyden
Gray’s distinguished Chief Justice for whom he served as law clerk.
Ever since the days of the Warren Court, most members of the
public have come to believe that the Court is the protector of the
rights of all citizens, rich and poor. And that is the Court’s most
important function, and that function is less likely to be performed
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well by idealogues of the extreme left or the extreme right. It takes
centrists to arrive at results which the general public will accept
and feel reassured were confirmed by a dispassionate, law-abiding
Court.

Thank you very much, Mr. Chairman.

[The prepared statement of Mr. Cutler follows:]

STATEMENT OF LLOYD N. CUTLER, CO-CHAIR, CONSTITUTION PROJECT’S COURTS
INITIATIVE, AND FORMER WHITE HOUSE COUNSEL, WASHINGTON, D.C.

I have served on two national commissions dealing with how to improve the proc-
ess of nominating and confirming federal judges. Both have taken up the ideological
issues that are the subject of your hearing today. The first commission, created by
The Miller Center of Public Affairs at the University of Virginia, filed its report in
1996. The second, created by the Century Foundation and called Citizens for Inde-
pendent Courts, filed its report in 1999.

My views on the role of ideology in the nominating and confirming process are
set forth in these reports. They are incorporated in my statement. I will read a few
key paragraphs from-each:

First The Miller Center report in 1996:

“What is most important is the appointment of judges who are learned in the law,
who are conscientious in their work ethic, and who possess what lawyers describe
as “judicial temperament.” That term, difficult to define, essentially has to do with
a personality that is evenhanded, unbiased, impartial, courteous yet firm, and dedi-
cated to a process, not a result. The law will be fairly read and applied, irrespective
of the judge’s personal views as to its wisdom; where the judge is the finder of fact,
the facts will be fairly found.”

“As this Report recognizes, throughout our history the appointment process has
been built on politics. The danger of purely political appointees lacking the nec-
essary competence led Attorney General Brownell to introduce the American Bar
Association’s participation in the process. At that time—and for some years there-
after—relatively few persons in the Executive Branch and the Senate or its staff
worked on judicial appointments, and rarely were any of them, even when lawyers,
experienced in court practices and procedures. The ABA Committee was designed
to fill that lack and insure, insofar as the political process permitted, the high qual-
ity of those selected.”

“In addition to the growing number of appointments, the changing political proc-
ess has had its impact on who the candidates for judicial office are and whether
they will be nominated and confirmed. The increasingly ideological nature of polit-
ical campaigns, the need for huge sums of money, the growth of dependence on con-
tributions from various ideological groups, and the willingness of these groups to
launch personal attacks on candidates they ideologically oppose, has the potential
to affect the appointment process in unfortunate ways. Even putting aside the cases
of Supreme Court nominees such as Robert Bork and Clarence Thomas, where this
problem was obvious, there have been some signs of similar ideological controversy
creeping into the process of nominating and confirming lower court candidates.
While it appears that the present administration has been conscious of the problem
and relatively successful in avoiding such ideological controversies, we have learned
of occasional episodes where qualified candidates have refused to be considered or
have withdrawn from fear of being “Borked.”

The Commission believes that it would be a tragic development if ideology became
an increasingly important consideration in the future. To make ideology an issue in
the confirmation process is to suggest that the legal process is and should be a polit-
ical one. That is not only wrong as a matter of political science; it also serves to
weaken public confidence in the courts. Just as candidates should put aside their
partisan political views when appointed to the bench, so too should they put aside
ideology. To retain either is to betray dedication to the process of impartial judging.
Men and women qualified by training and experience to be judges generally do not
wish to and do not indulge in partisan or ideological approaches to their work. The
rare exception should not be taken as the norm.

In any case, it is our view that the important process of appointing federal judges
need not be as difficult as it now seems. The ultimate question is simply whether
or not potential candidates have the qualities of integrity, good judgment and expe-
rience to become judicial officers of the United States. Occasional mistakes will be
made. But no amount of bureaucratic vetting or testing for ideology will achieve per-
fection, and too complex a process can do more harm than good.”
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Second, the Century Foundation Report in 1999:

Recommendations for Executive and Legislative Branch Reviewers on Ideology in
Federal Judicial Selection

1. Candidates for judgeships should be committed to deciding cases based on the
law and facts of particular cases, without the intrusion of any rigid ideological pre-
commitments to certain results or approaches to the law.

2. Reviewers should investigate a candidate’s experience, qualifications, tempera-
ment, character, and general views of the law and of the judicial role. Selecting a
federal judge is not just a matter of picking a legal technician, for a person’s judg-
ments may well reflect one’s broad values and commitments.

3. Reviewers must refrain from asking candidates for particular pre-commitments
about unresolved cases or issues that may come before them as judges.

4. The limit on questions seeking pre-commitments should be applied by reviewers
in a common-sense fashion. In particular, this limit should not be allowed to prevent
a fully deliberative investigation into the backgrounds, qualifications, and judicial
philosophies of candidates for judgeships.

5. The limit on questions seeking pre-commitments should be respected equally
by the President and other executive branch reviewers as well as by senators and
other legislative branch reviewers, despite differences in the roles played by the two
branches in the appointment process.

6. The limit on questions seeking pre-commitments should apply with respect to
candidates for courts at all levels of the federal judiciary.

7. Reviewers seeking to assess a candidate’s views should exercise caution when
evaluating a person’s current or former clients, memberships, and writings or
speeches.

8. The value of judicial independence is consistent with pursuing diversity on the
federal bench.

9. The value of judicial independence is consistent with active involvement by bar
associations in the selection process.

Rather than read these extracts from the two reports, I will file them for the
record. After making a few personal observations of my own, I will be pleased to
answer your questions.

Chairman SCHUMER. Thank you, Mr. Cutler.
Mr. Gray?

STATEMENT OF C. BOYDEN GRAY, FORMER WHITE HOUSE
COUNSEL, WASHINGTON, D.C.

Mr. GraY. Thank you, Mr. Chairman. Even though Lloyd and I
come from the same law firm, we didn’t cook up this testimony to-
gether. I am happy to see that we are not that far apart on this
issue, although on others we do, of course, differ.

I would like to just summarize three points from my testimony
quickly. I think it is entirely appropriate to ask questions about the
general philosophy of a candidate in terms of how he views his role
as a judge and the role of the judiciary, but I think it is very inap-
propriate to ask about specific cases or specific issues.

I remember very vividly as though it were yesterday coming
down to the Senate in the beginning of the first Bush administra-
tion, meeting with Senators Hatch and Thurmond. The meeting
was called by the chairman, Senator Biden, and Senator Kennedy
was there. And we were told in no uncertain terms that if they
caught us asking any potential nominee any questions about spe-
cific cases that that nominee would be flatly rejected.

We took that to heart, and I think that is reflected today in the
Senate Committee questionnaire which asks, “Has anyone involved
in the process of selecting you as a judicial nominee discussed with
you any specific case, legal issue, or question in a manner that
could reasonably be interpreted as asking or seeking a commitment
as to how you would rule on such a case, issue or question?”
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I would add that this is a bipartisan approach, and remind the
Committee of what Senator Kennedy said in 1981 in defending Jus-
tice O’Connor’s refusal to answer questions on abortion. He said,
“It is offensive to suggest that a potential Justice of the Supreme
Court must pass some presumed test of judicial philosophy.”

The reason why targeting such issues as federalism for potential
reversal is precisely because it challenges the independence of the
judiciary and the Supreme Court, which independence is the cor-
nerstone of our constitutional system.

The second point I want to make is that ideology or litmus tests
have, in fact, never been the rule of application by the Senate.
Many facts and numbers have been thrown out this morning by
members of the committee. I won’t belabor the point, but in the
last 20 or so years the Senate has changed hands several times,
and yet nominees have been approved at the clip of about 190 per
4-year term.

In the Reagan-Bush period, the Senate was held by the Demo-
crats for 6 of the 12 years and by Republicans in the other 6. I
don’t think there was any basic difference in how those nominees
were treated by the Senate, and the same I think is true in the
Clinton period, about 190 per 4-year term.

Finally, party affiliation and perceived ideology—I question
whether they are very good predictors of how judges will at the end
of the day vote. Seven of the current members of the Supreme
Court were appointed by Republicans. Yet, two of those seven are
among the most liberal judges of the last period, and no one would
say with certainty that they could have predicted how they would
have voted, how their pattern of votes has emerged, at the time of
their selection.

One of the most famous examples of a nominee not going along
with the program of the President who appointed him is Oliver
Wendell Holmes. Their relationship was strained as a result. I
think they remained friends until the end, but it was not some-
thing which President Roosevelt took a lot of joy in.

The person for whom I clerked, the Chief Justice of the United
States, Earl Warren, was viewed reputedly from the history books
by President Eisenhower as a big mistake because he was thought
to be so liberal. Yet, toward the end of his career he issued some
opinions in areas of federalism which I think today would look con-
servative. His views on pornography, I think, today would be
viewed as outright reactionary.

The point is that I don’t know how you apply a litmus test fairly
without creating the perception, if not in fact the reality, of again
threatening the very independence of the judiciary, which is such
a central building block of our constitutional system.

Thank you very much.

[The prepared statement of Mr. Gray follows:]

STATEMENT OF C. BOYDEN GRAY, FORMER WHITE HOUSE COUNSEL, WASHINGTON,

Good morning, Mr. Chairman. Thank you for this opportunity to appear today. If
the goal of today’s hearing is to answer the question, “Should ideology matter?” I
can answer in one word: No. The only legitimate question on this subject—from the
White House, the Senate, the Judiciary Committee, or an individual Senator—per-
tains to the proper Constitutional role of a federal judge. The question is very sim-
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ple: “What is the proper role of a federal judge, or of the federal judiciary?” If the
nominee’s answer is “to interpret and apply the law,” or words to that effect, then
you have a nominee who understands the limited role of a judge. If, on the other
hand, a nominee views the judiciary as a vehicle for favoring particular interest
groups or particular outcomes, then the nominee is unfit to be a judge and should
consider running for legislative office instead.

Historically, judicial nominees have not been asked about their views. There sim-
ply were no hearings on judicial nominees until 1925. Even then, the hearings were
perfunctory affairs for decades. When Byron White was nominated to the Supreme
Court in 1962, the Judiciary Committee asked him eight questions and the hearing
lasted 15 minutes.

In 1981, Senator Kennedy defended Sandra Day O’Connor’s refusal to answer
questions about her views on abortion. He said, “It is offensive to suggest that a
Fotenﬁial justice of the Supreme Court must pass some presumed test of judicial phi-
osophy.”

As 1 said earlier, I think there is one legitimate test of judicial philosophy. But
if the Senate—or the White House—asks overly specific questions, they threaten the
independence of the federal judiciary by seeking advance commitments to rule cer-
tain ways in particular cases. In fact, the questionnaire that the Judiciary Com-
mittee sends to judicial nominees before its hearings makes clear that this is an un-
acceptable practice. The questionnaire asks, “Has anyone involved in the process of
selecting you as a judicial nominee discussed with you any specific case, legal issue
or question in a manner that could reasonably be interpreted as asking or seeking
a commitment as to how you would rule on such case, issue or question? If so,
please explain fully.”

Very early in the first Bush administration, when I was White House Counsel,
I met with Judiciary Committee Chairman Biden and Senators Kennedy, Hatch and
Thurmond. Senators Biden and Kennedy made it very clear, with Senators Hatch
and Thurmond nodding in agreement, that a nominee would not be confirmed if the
White House were caught asking questions about specific issues or cases.

Both Republicans and Democrats have been accused of using unfair, politically
driven litmus tests in nominating or confirming judges. The criterion I have outlined
is the closest thing to a proper litmus test because it only considers whether the
nominee understands the proper Constitutional role of an unelected federal judge,
which in turn indicates whether he or she understands the American system of self-
government. In our democracy, decisions on major political issues should be made
by the people and their elected representatives, not by unelected judges. This has
been the prevailing and respectable point of view since our nation’s founding. The
alternative view—that judges can make decisions freely, without being constrained
by the language of the Constitution or statutes—is an extreme position shared by
almost no one. That’s the view that should be described as extremist, because it lets
judges do whatever they want, regardless of what the law says, and that should
frighten Americans on both ends of the political spectrum. As Thomas Jefferson cau-
tioned, if judges were allowed to interpret the law to be what they wish, the Con-
stitution would be “a mere thing of wax in the hands of the Judiciary, which they
may twist and shape into any form they please.”

Some organizations and individuals have urged the Senate to just say no to judges
nominated by a President of the other party. Before President George W. Bush was
even inaugurated, before a single judge had been named or nominated, one group
said it would fight so hard against his judicial nominees that “it will be scorched
earth. We won’t give one lousy inch.” That hasn’t been the historical approach, and
I urge you to reject this political warfare. It threatens judicial independence at its
most vulnerable and fundamental core.

During the twelve years of the Reagan-Bush era, Democrats controlled the Senate
half the time. Yet the Senate confirmed 382 of President Reagan’s judicial nominees
and 191 of President Bush’s nominees. During Clinton’s presidency, Republicans
controlled the Senate for six out of eight years, but they confirmed 377 of President
Clinton’s judicial nominees. It’s safe to say that Republicans disagreed with the po-
litical preferences of many of these judges, but they voted down only one judge. And
that is appropriate; rejections should be rare. Alexander Hamilton said in The Fed-
eralist Papers that judicial nominees should be rejected only for “special and strong
reasons.”

Ideology and party identification have never been very good benchmarks for
ascertaining how a judge will decide future cases in controversial areas. There are
seven Republican appointees on the current Supreme Court. Two of them are among
the most liberal justices of the century, and most of them have supported the
Court’s decisions upholding Roe and striking down state partial birth abortion stat-
utes. One such appointee—Chief Justice Rehnquist—supported the Miranda deci-
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sion, and at least two conservative members of the bench render broad definitions
of the procedural protections under the Fourth Amendment and are inclined to sup-
port greater judicial scrutiny of administrative agency action. Presidents, no doubt,
try to identify nominees who will defend the White House’s prerogatives, but history
proves that such efforts are often pointless. Justice Oliver Wendell Holmes, for ex-
ample, ended up thwarting the antitrust policies of the president who nominated
him—Theodore Roosevelt. And, finally, justices do not always live up to the “label”
they receive. Toward the end of his career, the justice for whom I clerked—Chief
Justice Earl Warren—invoked federalism principles that might be considered “con-
servative” today.

But even if you reject the proposition that idelogy is not a good gauge, ideological
inquiries are perilous because of the message they send to the public at large. If
Senators focus on the results or outcomes in particular, people will simply view the
judiciary as another political institution. Under this setting, law is just politics by
other means.

One commentator recently has suggested that the country needs some activist
judges on the bench to maintain some balance. After all, the last election was close,
so the courts should “reflect the nation’s profound ambivalence.” Well, I don’t know
if we want to appoint profoundly ambivalent judges. After all, it’s not uncommon
for the White House and the Senate to be in the hands of different political parties,
and we’ve never apportioned judicial seats on the breakdown of the vote in the last
election. The Constitution assigns the appointment power to the President, and I
think it’s clear that the advise and consent role of the Senate does not include a
pre-nomination function.

In conclusion, Mr. Chairman, the key criterion for judging a potential judge is not
ideological, but philosophical and Constitutional: Does the nominee have the integ-
rity to recognize the limited role of a judge and leave legislating to the legislators?

Thank you.

Chairman SCHUMER. Thank you, Mr. Gray.

Now, we will go to questions. We are going to have votes at 11:30
and we would like to finish this panel before then, so I am going
to stick strictly to the 5-minute rule, if we might.

Senator HATCH. Mr. Chairman, could I ask a special privilege
here, since I have to leave, if I could just make a short opening
statement?

Chairman ScHUMER. We will take that as your 5 minutes of
questions. Go ahead, go ahead.

Senator HATCH. I would appreciate it if you would.

Chairman SCHUMER. The Ranking Member of the committee,
who has always treated us fairly, please.

STATEMENT OF HON ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

Senator HATCH. Thank you, Mr. Chairman.

I want to welcome all of our witnesses here this morning. You
are all eminent lawyers, all eminent people at your respective bars.

I want to thank Chairman Schumer for permitting me to say a
few words on the important question of what role ideology should
play in the judicial nominations process.

The shift of power in the Senate has focused a great deal of at-
tention on the Judiciary Committee and how it will handle the con-
firmation of President Bush’s judicial nominees. I hope that the
heightened focus proves to be unwarranted and that the new
Democratic majority will fairly treat President Bush’s nominees to
our Federal courts. In particular, fair treatment includes maintain-
ing the committee’s longstanding policy against injecting political
ideology into the judicial confirmation process, and thus into the
Federal judiciary.
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There are myriad reasons why political ideology has not been
and is not an appropriate measure of judicial qualifications. Fun-
damentally, the Senate’s responsibility to provide advice and con-
sent does not include an ideological litmus test, because a nomi-
nee’s personal opinions are largely irrelevant so long as the nomi-
nee can set those opinions aside and follow the law fairly and im-
partially as a judge.

In our constitutional scheme, it is the members of the legislative
branch, elected by the people and accountable to the people, who
make our laws. When the voters do not like these laws, they can,
and as we all know too well, they do vote their elected representa-
tives out of office. This is what makes our system a representative
democracy, founded on our faith in self-government.

Federal judges, by contrast, are unelected, have life tenure, and
by design are not accountable to the people. Their power is none-
theless justified, indeed indispensable, to the extent it is only exer-
cised by interpreting the written, duly enacted law. The role of
Federal judges is quite simply to apply the written law, be it the
Constitution or enacted legislation, to the case before them.

But when Federal judges deviate from the written law and de-
cide cases based upon their own policy preferences or views of what
is right and wrong, they in effect make up laws of their own, de-
spite the lack of legitimate authority for doing so. When judges
twist the language of legislation to enact the policies they prefer,
they usurp the role of the legislature and destabilize the balance
of power.

Even worse, when they read their own preferences and political
agenda into the Constitution, judges directly thwart the will of the
people, and voters have no recourse. As a result, entire spheres of
policymaking are, in effect, ruled off limits from the people’s elected
officials and instead are usurped by imperial judges—all-knowing
guardians of justice. This is what we call judicial activism and it
represents a direct attack on the democratic principles that are
central to our constitutional system, and it is wrong whether it
comes from the left or from the right.

These are reasons why the Senate’s appropriate role is not to
probe the political ideology of nominees, but rather to make sure
that the nominees will follow the law, not personal conviction,
when deciding cases. When I discharge my responsibilities as a
U.S. Senator to advise and consent, that is the test I apply, not po-
litical affiliation or views on any particular issue, but philosophy
on a judge’s limited role in our constitutional system of checks and
balances.

Now that I have explained why we must keep political ideology
out of the confirmation process, I would like to discuss some recent
attempts to reinvent history by repeating the convenient myth that
I, as chairman, blocked President Clinton’s judicial nominees on
the basis of political ideology.

At the outset, I must note that the confirmation statistics from
the past 6 years demonstrate that the Republican-led Senate ap-
propriately put aside the politics of judicial nominees. During
President Clinton’s two administrations, the Senate confirmed 377
judicial nominees. This is only five fewer than the number con-
firmed under President Reagan, who holds the all-time record.
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There would have been three more than President Reagan had it
not been for objections by Democrats to their own judges on the
floor for various reasons.

This comparison is particularly relevant to the question of polit-
ical ideology when you consider that President Reagan enjoyed 6
years of Senate controlled by his own party, while President Clin-
ton faced 6 years of a Republican-controlled Senate. The overall
rate of confirmation speaks for itself: the Senate confirmed 90 per-
cent of President Clinton’s judicial nominees. If Republicans had
based their votes on partisanship or litmus test issues, there would
have been but a few Clinton judges sitting on the Federal bench
today, not a near record.

How did we accomplish the confirmation of 377 Clinton judicial
nominees? Well, for one thing, I held prompt hearings on many
nominees. For example, 20 Clinton judicial nominees received a
hearing within 2 weeks of their nomination, 34 Clinton judicial
nominees received a hearing within 3 weeks of their nomination,
and 66 Clinton judicial nominees received a hearing within a
month of their nomination.

In many months, I also held multiple confirmation hearings. For
instance, in 1997 we held 3 hearings in September, 3 in October,
and 3 in November. We often held hearings for more than 10 nomi-
nees in a month, and in other months as many as 15 or 16 nomi-
nees received a hearing. As a result, 377 of President Clinton’s
nominees are sitting judges on the Federal bench today, many of
whom have political philosophies completely at odds with my own
and other Republicans on the committee, in general.

Given this committee’s recent track record, it is clear that the
real question posed by this hearing is not the role of political ide-
ology in past confirmations, but rather whether the Committee
should now begin injecting political ideology into the process.

Mr. Chairman, I read press reports on a Farmington, Pennsyl-
vania retreat that 42 Democratic Senators attended in late April.
According to the reports, a panel discussed the need to scrutinize
judicial nominees more closely than ever. One person who attended
was quoted by the New York Times as reporting that “they said it
was important for the Senate to change the ground rules and there
was no obligation to confirm someone just because they are schol-
arly or erudite.” It appears that today’s hearing may represent the
first step in a troubling attempt to accomplish the goal of changing
the ground rules by altering the longstanding practice of avoiding
any examination of political ideology beyond the question of wheth-
er nominees could put such ideology aside.

President Bush has indicated that he will not use social policy
litmus tests in selecting judicial nominees, including nominees for
the Supreme Court. Rather, he is focusing on qualifications, tem-
perament, integrity, and a commitment to the rule of law. I believe
this is consistent with the approach that our Founding Fathers en-
visioned and that Americans expect. I hope that my colleagues in
the Senate will follow the same principles in their advice and con-
sent role in confirming nominees.

Mr. Chairman, can I have just a few more minutes? I apologize
to you, and I will get out of your hair the minute I finish. Is that
OK?
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Chairman SCHUMER. As long as you keep the second part of the
promise for a long period of time, we will go with the first one.

[Laughter.]

Senator HATCH. It is my nature to not get in your hair.

In addition to the philosophical importance of judicial restraint
in our system of Government and to the wide public support for an
independent judiciary, there is also a very practical reason to keep
politics out of the confirmation process. No one quite knows how to
assess politics in this context.

Take, for example, the hearing held in 1990 concerning the nomi-
nation of then-Judge David Souter for the Supreme Court. At that
hearing, Kate Michelman, Executive Director of the National Abor-
tion Rights Action League, testified that “the Supreme Court is on
the very brink of taking away an established fundamental constitu-
tional right” and that “we are just one vote away from losing our
right to choose.”

Ms. Michelman said that she had “conducted a thorough and
searching examination of his record” and concluded that she was
“intensely concerned that, if confirmed, Judge Souter would destroy
17 years of precedent and cast the deciding vote to overrule Roe v.
Wade.” 1T argued that Judge Souter would be fair and would follow
precedent. As everyone knows, the holding in Roe has been upheld
since then and Justice Souter has proven to be a very reliable vote
for the pro-choice position.

I respect Ms. Michelman and she has a right to believe what she
wants. She is certainly not alone in being unable to use a nomi-
nee’s political views, or perceived political views, to predict how
that nominee will rule on future cases once confirmed to the bench.
Indeed, history is replete with examples of judges who surprised
even the very Presidents who appointed them.

President Eisenhower nominated liberal icons Earl Warren and
William J. Brennan, Jr. If I recall correctly, President Eisenhower
said he only made two mistakes in his presidency and they are
both sitting on the Supreme Court. Now, that may have been his
point of view. I don’t know, but I happen to respect both of them.
I may not have agreed with a number of their opinions, but they
were both excellent jurists.

President Nixon nominated Harry A. Blackmun, the author and
defender of Roe. And President Ford nominated John Paul Stevens,
whom some consider to be the Court’s most liberal Justice. Two of
President Reagan’s nominees, Sandra Day O’Connor and Anthony
M. Kennedy, have voted repeatedly with Justice Souter to uphold
Roe v. Wade.

It is even problematic to characterize the Court itself. It is fash-
ionable in some circles to refer to the current Supreme Court as
“conservative” and to conclude, despite the evidence, that the
change of one Justice will inevitably result in a seismic shift in the
Court’s decisions.

But a thorough review of the cases demonstrates that the
Rehnquist Court defies labeling and is marked instead by shifting
and often unpredictable coalitions. In fact, while many conserv-
atives expected that Reagan and Bush nominees would turn back
Warren-era precedents, the reality is that those major precedents
have not been overturned.
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Even the Washington Post noted in an article after last summer’s
major decisions were handed down that the Court “mixes its high-
profile messages.” What this illustrates is that history often proves
wrong those who seek to label the political ideology of individual
judicial nominees as well as courts as a whole.

In sum, Mr. Chairman, the change of power in the Senate has
focused media attention on the judicial confirmation process, as
well it should. At the same time, the Democratic Senate leaders,
despite a few intemperate comments by some members, have re-
cently pledged to treat President Bush’s judicial nominees fairly,
and I personally honor and appreciate those sentiments.

This would be a particularly bad time to make the historic
misstep of injecting political ideology into the confirmation process.
Instead, we ought to renew our traditional focus of evaluating com-
petence, fairness, integrity, and above all a commitment to enforc-
ing to the Constitution and laws of this country as promulgated
through our constitutional democracy.

Mr. Chairman, I also ask that a book review I wrote in 1986 in
the Harvard Law Review on this subject, which commented on my
good friend Professor Tribe’s book, be made part of the record.

Chairman SCHUMER. Without objection.

Senator HATCH. I want to thank you again for holding this hear-
ing. In spite of my views here, this is an important hearing and
this matter should be discussed and it should be considered. But
I want people to understand that President Clinton did not suffer
by this committee. There were 41 holdovers left at the end of his
8 years. Nine of those were appointed within a short time before
the end of the Congressional session, knowing that there was not
enough time to process them. Of the 31 more, there were some
problems with some, and some I just couldn’t get through.

Contrast that with when the Bush Congress ended and the Com-
mittee was controlled by Democrats. There were 97 vacancies,
there were 54 holdovers, and I think 6 of those were nominated
within a short enough time that they could not have been consid-
ered. But that still left 48 holdovers, compared to our 31.

Now, the point I am trying to make is this: President Clinton
won his first election with 43 percent of the vote. Did that mean
that we as Republicans should have said he did not have the right
really to appoint judges that he felt were very competent and im-
portant to be appointed to the bench and to the Supreme Court?
No. I think he won his second election with less than 50 percent
of the vote.

This last election was a close vote, but does that mean that
President Bush should not be given fair consideration on all of our
judgeship nominees, especially if he really is trying to do what I
have just outlined here as his intent? The answer is no. We should
treat whoever is the President fairly and we should not allow ideo-
logical concerns, if they are otherwise qualified, to interfere with
the confirmation process, even though I know that there are always
some in the Senate who have voted on pure ideological bases.

So I wanted to make these points because I have been very con-
cerned about the judicial confirmation process throughout my 25
years in the Senate and on this committee. I really feel deeply
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about it, and I hope that we can accord respect to President Bush’s
nominees just as we have, I think, to President Clinton’s nominees.

I want to thank you so much, Mr. Chairman. You are wonderful
to let me take this time.

Chairman SCHUMER. Thank you, Orrin. Let me just say first that
this is not a hearing on who delayed who. There are different views
about that, but you are not on any kind of trial here in any way.
I mean, we have stayed away from that issue.

What we want to do is try and figure out, given the fact that
there has been such discontent with how hearings and nominations
have proceeded forward to have a thorough examination—as you
see here from the list of witnesses, you have a Democratic counsel
and a Republican counsel agreeing on this question. You will hear
some tremendous testimony from other witnesses, some of whom
agree, both on the left and right that ideology should be part of the
process, some of whom disagree. That is a very important issue.
That is not a litmus test. That is not rejecting a nominee because
of one particular view.

I have been surprised at the defensive tone of some of my col-
leagues here. This is a fair-minded attempt to explore where we go,
and the Constitution, if you read the Federalist Papers nd others—
and our witnesses will address that—show that there has been a
great deal of disagreement on this all along.

I would just ask one question because we do want to finish this
panel, in fairness to the schedules of others, before the vote, and
we will submit others for the record.

My question goes primarily to Mr. Gray, but I would be happy
to hear Mr. Cutler answer it. Both of you have argued that ideology
should not play a role in the process, that we should go for the
qualifications of the judge, the intellectual excellence. As Senator
Feingold mentioned, I have had three qualities for judges which
many of my colleagues have adopted that I have chosen to bring
forward. They were legal excellence, which we all agree with. The
second was moderation. I don’t like judges too far left or too far
right. And the third was diversity. I don’t think we should have a
bench of all white males.

I don’t think we have too much disagreement on No. 1 or No. 3.
We may not even have disagreement on No. 2 in terms of every-
body agreeing. I think somebody here mentioned that moderation
is a good idea, but how do you find that moderation and how do
you measure that moderation?

Now, let’s just assume for the sake of argument—and I would
ask this of Mr. Gray—that the White House, the President, wheth-
er it be Democratic or Republican, insists on ideology, that the
nominees they send for the Supreme Court and for the bench by
and large seem to have one consistent judicial philosophy which
would be regarded by a Senator as clearly out of the mainstream.

Should Senators then have the right, the ability, the obligation
to question that nominee on not simply their legal competence, not
simply would they uphold the Constitution, but what their judicial
philosophy is, which you would agree with, and where it takes
them? That is the question.

During the Eisenhower era, as clearly mentioned by my col-
leagues, and even during the Nixon and Ford eras, there seemed
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to be much less of an ideological prism by which judges were sub-
mitted. Excellence was the governing criteria.

It seems to some of us, by the preliminary renderings, by what
the President said in his campaign, and by his initial nominations
that ideology is playing a far greater role, whether or not they were
asked specific questions about specific cases. I think that is a
strawman in terms of the nomination.

How do we respond if, just assuming arguendo, that the White
House is setting up much more of an ideological prism as to whom
they would nominate?

Mr. GrAY. I can’t really accept your premise that this current
White House is doing something new in terms of ideology. I don’t
accept——

Chairman SCHUMER. Let me just read you a quote from yourself
in the Wall Street Journal and you can interpret. You said, “If you
think you have a legislative legacy and you didn’t take care of the
judicial side, you could lose it in the courts. I wouldn’t think Presi-
dent Bush would trim his sails to accommodate the new majority
in the Senate.” That seems to me to be logical, practical and——

Mr. GRAY. Well, he shouldn’t apply a reverse litmus test. He
should do what he thinks is right, and if the Senate is going to
start imposing a litmus test, then I think there is a problem. And
I don’t think there is any sign so far that I know of that suggests
that the nominations that have already been made are somehow
qualitatively, intellectually, ideologically different than any prior
President. I just don’t think that that case can be made.

Certainly, there are ways of ascertaining a person’s approach to-
ward the law. And the basic question, I suppose, would be, which
I say in my testimony is perfectly legitimate, do you think that we
ought to interpret law and not make them. A lot of nominees over
the years have published lots of writings and you can inquire as
to those in the hearings, and you will and you should and you have
in the past.

I think if there were to emerge a candidate who really did have
offbeat, extreme views, not about a specific case but about a gen-
eral approach to life, I think that that would emerge and that
would become clear. To paraphrase my partner, Lloyd, who para-
phrased Justice Stewart, I think you would know it when you saw
it. But I don’t think, going in, you can set a standard for that, and
it probably will happen very, very rarely.

I would say, of the ones that I know have been nominated by the
current White House, I don’t think there is an unusual individual
in the group that has been nominated so far. I really don’t think
so.
Chairman SCHUMER. So again for the sake of argument, the
White House has a strict guideline, whether it be left or right, not
a litmus test, which tends to mean one issue, but they are just
nominating people of a particular ideological caste.

Mr. GrRAY. Well, that is not

Chairman SCHUMER. Well, let’s just assume it for the sake of ar-
gument. I quoted your quote here and many of us think that may
be happening in the White House now, but let’s not debate that.
That is not the purpose here.
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Let’s just assume it was. Would it be appropriate for the Senate
to ask questions about that and have that enter into their consider-
ation as to nominations, or should the Senate, as long as they were
legally excellent, just approve them? That is the fundamental ques-
tion we face here.

Mr. GRrAY. I think it is inappropriate to ask questions about spe-
cific cases and about specific areas of the law, such as federalism,
such as Federal-State relations, such as church/state, because that
would be to suggest that you are asking for a pre-commitment. The
White House doesn’t do this. No White House has done it in the
past. I do not believe the current White House is doing it.

You have a right to ask them, if they are doing it. And if they
are doing it, I think you have a right to say you are asking for a
commitment yourself. I don’t think you are going to find that to be
the case, but I do think it is a legitimate inquiry. Your question-
naire asks the very same question.

Chairman SCHUMER. So you would say just to, for instance, ask
a nominee their general philosophy of church/state would be inap-
propriate? That is what you just said.

Mr. GRAY. Well, you can get into questions of degree and we can
sit here and argue about

Chairman SCHUMER. I am not asking about a specific case.

Mr. GrAY. But asking about anything that begins to trench on
a specific case, I think, would be inappropriate.

Chairman SCHUMER. Let’s say it didn’t.

Mr. GrAY. Then I think it is OK.

Chairman SCHUMER. Mr. Cutler?

Mr. CUTLER. I just want to add one word, and that is more by
accident than design we have a Supreme Court today that satisfies
most of your criteria. And to the extent that it is design, it is the
design of the Constitution itself and the political system, at least
once we adopted the two-term amendment.

Just in the nature of politics in the country and a two-party sys-
tem, power shifts from one party to the other, and often the party
in the White House has to leave it after 4 years or 8 years, or
maybe in the Reagan-Bush case 12 years. If it were a matter of
serving 10 terms as President, one party in control, I think there
would be very serious question. By design, the composition of the
Supreme Court could change in a left direction or a right direction,
in what we have been calling an ideological direction.

Chairman SCHUMER. Thank you. I am going to submit other
questions for the record in the interest of time.

I would ask my colleagues, because we have about 10 minutes to
the vote, if we could wrap up between the two of you in 6, 7 min-
utes and then go vote.

Senator SESSIONS. Thank you, Mr. Chairman. I think it is impor-
tant that we go ahead and talk about this. There has been so much
talk outside about it. If there is any concern on the Republican side
about where we are going, I think it would arise from the fact that
most of us felt that the Bork hearings and the Rehnquist and
Thomas hearings were unfair, that it consisted of panels attacking
nominees in ways that I don’t believe were justified and were really
unseemly in many ways. Then we had earlier this Congress when
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the Democrats were in the majority the Ashcroft hearing which fol-
lowed that same pattern. I was really disturbed about that.

But back to the subject, I am very much impressed, Mr. Cutler,
with your comments and the fact that you have been on two na-
tional commissions that have dealt with this. I practiced before
Federal judges full-time for 15 years when I was a United States
Attorney and Assistant United States Attorney. I had to go before
them everyday. I have been before State judges, and Federal judges
are better, in my opinion, in general. You get the law ruled on. If
you are right on the law and you have got your brief and the evi-
dence should go in, the evidence goes in. It is less certain of that
in most State courts, in my view. I have criticized Federal judges,
but, in fact, I respect them to the greatest degree.

I want to pursue a little bit the Miller Report you referred to and
the comments that you made. As a practitioner of the law, I think
this is so close to being correct about what we should think about.
The report said, and this was 1996, “What is most important is the
appointment of judges who are learned in the law, who are con-
scientious in their work ethic”—it is hard work to be a Federal
judge today; if it wasn’t in the past, it is today—“and who possess
what lawyers describe as ‘udicial temperament.” That term, dif-
ficult to define, essentially has to do with a personality that is
evenhanded, unbiased, impartial, courteous yet firm, and dedicated
to a process, not a result. The law will be fairly read and applied,
irrespective of the judge’s personal views as to its wisdom. Where
the judge is a finder of fact, the facts will be fairly found.”

That is a good one, too, because are given power to find facts and
then they go up on appeal, and some judges are known to doctor
the facts, making it difficult to get a fair review. Those are the
kinds of people I think we want, and I believe your remarks—and
I was reading from your remarks and from the report—are right
on point.

I would want to mention something else you said in your re-
marks. You quoted the Commission: “The Commission believes that
it would be a tragic development if ideology became an increasingly
important consideration in the future. To make ideology an issue
in the confirmation process is to suggest that the legal process is
and should be a political one. That is not only wrong as a matter
of political science; it also serves to weaken public confidence in
courts.”

I am quoting: “Just as candidates should put aside their partisan
political views when appointed to the bench, so too should they put
aside ideology. To retain either is to betray dedication to the proc-
ess of impartial judging. Men and women qualified by training and
experience to be judges generally do not wish to and do not indulge
in partisan or ideological approaches to their work.”

Mr. Cutler, that is coming awfully close to what I think would
be a good evaluation process. I take it you are concerned if we were
to raise the profile of ideology in the process.

Mr. CuTLER. Well, I think it is your absolute right as Senators
in confirmation to withhold or deny consent to the appointment on
whatever you think is important. I do believe it is remarkable, de-
spite the gauntlets that we ask nominees for the bench to run—
the intrusiveness about the financial questions, the efforts to get
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dirt on their personal conduct, and so forth—that we have as many
very good, judicious, temperamentally of the right disposition on
our Federal bench. It is really remarkable when you consider the
level of the salaries that are paid and the intrusiveness of the vet-
ting process today.

Senator SESSIONS. Thank you very much. Our time is short.

Chairman SCHUMER. Thank you.

Mr. Kyl?

Senator KYL. Thank you, Mr. Chairman. I appreciate your cour-
tesies to me. I thank both of these witnesses. I compliment you
both on your testimony. I agree with both of you and I sense that
both of you are in substantial agreement.

I would just close, Mr. Chairman, by noting that on one of your
subsequent panels you have a very erudite professor who ideologi-
cally is not in sync with my ideological views, and yet has brought
profound erudition to a subject on which I am very committed and
has contributed significantly in a way that is consistent with my
ideology. I have in mind Dr. Tribe. Professor Tribe and I probably
wouldn’t end up in the same area on the court on some issues, and
yet I know at least on one issue we would be very much together.

So I just raise this to suggest that in trying to create these deli-
cate balances we had better be a little careful because there are so
many different kinds of issues that come before us, it is a little dif-
ficult for us as politicians, I think, to make those judgments in ad-
vance.

Thank you very much again for your courtesy.

Chairman SCHUMER. Thank you, and I appreciate moving along.

We are going to vote. We are going to start with the second
panel, with Professor Tribe, and I will be back in 10 minutes to
start that. We will do the two votes quickly. I want to thank Mr.
Cutler and Mr. Gray for being here.

Thank you.

[The Subcommittee stood in recess from 11:45 a.m. to 12:13 p.m.]

Chairman SCHUMER. I want to thank the witnesses for indulging
us. We have finished our votes and I think we can move right for-
ward. I just have two little bits of housekeeping.

The first is unanimous consent to put Senator Grassley’s state-
ment in the record, without objection.

Second, just a question that I have been asked by some: what do
we mean by ideology? I am sure some here will discuss it. What
it means is your views on not just broadly that you would support
the Constitution, but what is your view of privacy, what is your
view of how broadly or narrowly the First or Second Amendments
should be interpreted, what is your view of federalism and the
amendments that relate to the relationship between the State and
the Federal Government. And there is also, in my judgment, noth-
ing wrong with asking about decided cases, such as Roe v. Wade,
such as Lopez, such as so many of the others that have come up.

Again, I was sort of surprised at the defensive tone that some of
my colleagues had here. To equate asking about ideology and then
saying that would be a litmus test is a stretch, a far stretch. I am
just wondering why they are so worried about ideology being
brought up.
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We will hear from, as I say, a wide variety of witnesses here who
have different views on that issue. I am not going to read all the
introductions at once, since there are so many of you, so I will wait
and do each one at a time.

So our first witness is Professor Laurence Tribe. Professor Tribe
is well-known here. He is presently the Ralph S. Tyler, Jr. Pro-
fessor of Constitutional Law at Harvard Law School. He graduated
summa cum laude from Harvard College, magna cum laude from
Harvard Law School, was clerk for Justice Potter Stewart of the
Supreme Court, and has authored many books, including American
Constitutional Law, Constitutional Choices, God Save This Honor-
able Court: How the Choice of Supreme Court Justices Shapes our
History, not to mention many other scholarly articles. He has been
the lead counsel in over 25 cases before the Supreme Court, includ-
ing this past year Bush v. Gore. Other cases have included AT&T
v. Iowa Utilities Board, Baker v. General Motors, Vacco v. Quill,
and Rust v. Sullivan.

Mr. Tribe, thank you for coming today. I look forward to your
testimony. Since we have a large panel, we have asked each wit-
ness to try and stay within 7 minutes, but it is such an important
issue and your testimonies are all so good, I am not going to just
shut you down at the end of that. Maybe after eight, I will.

Professor Tribe?

STATEMENT OF LAURENCE H. TRIBE, TYLER PROFESSOR OF
CONSTITUTIONAL LAW, HARVARD LAW SCHOOL, CAM-
BRIDGE, MASSACHUSETTS

Mr. TrRIBE. Thank you, Mr. Chairman. It is an honor to testify
before this subcommittee. I won’t repeat what is in my prepared
statement. I assume it will be part of the record. In the few min-
utes that I have, I would like to touch on what I think are the
highlights and I would like to begin with some observations arising
out of the testimony this morning, hopefully to puncture a couple
of balloons or myths.

First of all, I don’t think anyone here, at least certainly not me,
is suggesting that ideology, whatever it might mean, suddenly be
injected into the process. I think you have been wise, Mr. Chair-
man, to stress that you are talking about surfacing and making a
specific matter of inquiry out of something that is otherwise shad-
owy and in the closet and sub rosa that is ordinarily on everyone’s
mind, but not necessarily on everyone’s lips, that is often an excuse
for character assassination, for digging around for some irrelevant
dirt about someone’s personal past, when what you really object to
is her view of federalism or the fact that he believes that every-
thing in the Constitution is written down except States’ rights,
which can be protected even though they are not enumerated.

Secondly, this is not a matter of payback for what the Republican
Senate may or may not have done to Clinton nominees. I saw that
as an overwhelming subtext this morning. This has nothing to do
with that. I think we would be here even if no one had any com-
plaint about the way the Republicans treated the nominees.

I do want to say as an aside, because I just can’t resist the illogic
of what I have heard, the record of the Senate’s confirmation of
some 377 Clinton nominees tells you absolutely nothing. When
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powerful Senators, members of this committee, say to other Demo-
cratic Senators you tell the White House they better not send us
any liberals or they are dead, you can expect the group of people
who come out of the White House to be moderates and to be easily
confirmed and to be non-controversial, especially when we had a
President who didn’t make a very big deal of using the judiciary
to advance his agenda.

I also want to say that when most of us refer to ideology, we are
not talking about political philosophy or political views. I have
spent 32 years as a law professor battling the claim of the critical
legal studies people that law is just politics by another name. I
don’t believe it. I believe that there is such a thing as law and legal
thought, and that it does make sense to ask what someone’s ap-
proach to legal issues is, but not in terms of these ludicrous plati-
tud}(les. If I, with all respect may say it: would you follow the law?
Duh.

[Laughter.]

Mr. TRIBE. Will you upheld your oath? Of course. Do you believe
in precedent? Yes, I have seen some. But a question like, how will
you go about deciding which precedents should be overturned and
which shouldn’t, what approach do you think justified overturning
Plessy and Brown, what would it take to make it justifiable to over-
rule Roe v. Wade, and when a nominee says, oops, I can’t talk
about that because that might have something to do with what I
will do as a judge, it seems to me at that point you ought to really
scratch your head and say, of course it would have something to
do with what you would do as a judge; I wouldn’t be asking you
otherwise. But it doesn’t follow that you compromise your inde-
pendence or your integrity by sharing your thought process.

After all, the people who are now sitting on the Supreme Court
are already on record as having voted on a lot of these issues. We
don’t say that fatally compromises their integrity; they had better
r(lecuse themselves next time an issue about Roe v. Wade comes
along.

The next point I want to make is that paying attention to ide-
ology does not mean quizzing people on specific cases or making up
a litmus list of some kind of orthodoxy. In particular, I was inter-
ested in the litmus test that Senator McConnell put up in his pre-
pared remarks on the board over there, the six-point list which he
offered as an only slightly caricatured version of what he perceived
as liberal orthodoxy.

I looked at it and I concluded it would certainly filter me out. I
would flunk on at least three of them, on the First Amendment
part, the Second Amendment part, and the racial quota part. I
think the real litmus test that people like me flunk is the litmus
test that most Republican Presidents have used, but have kept in
their vest pocket, and have tried, not always with success—witness
David Souter—to implement in their choice of Justices. And for
this Committee to engage in unilateral disarmament and to say
you can do it, but we can’t, or at least we can’t talk about it, is
really insanity, it seems to me.

Now, let me turn just to a couple of other things. I think it
should be clear that we are not talking about anything new. The
structure and the history of the Constitution, as I think you have
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emphasized and as Senator Feingold emphasized, contemplates a
double-barreled check on the powers of the politically unaccount-
able third branch of Government; that is, a check through the
President with his power to nominate judges and through the Sen-
ate with the power to advise and consent or to withhold its consent.

The Senate’s role in that process has historically, from the Fram-
ing, been a proactive role, not limited to checking intellect and in-
tegrity. In fact, in the Constitutional Convention of 1787, the power
of appointment was nearly given to the Senate, appointment of Su-
preme Court Justices, until the more practically minded of the
Framers recognized that to give a hydra-headed body like the Sen-
ate the requirement of agreeing on a first choice would be imprac-
tical. So that was given to the President, but the Senate was not
reduced to a potted plant. The Senate was to have an active role
in advice and consent, and that active Senate role, despite myth to
the contrary, has served the Nation well.

Mr. Chairman, you used the example, and I think it should be
underscored, that our first President, George Washington, named
John Rutledge to be Chief Justice. The Senate, for reasons that
were fundamentally ideological, indeed more ideological in the po-
litical sense that I am advocating, rejected his nomination. The re-
sult was hardly a disaster. John Marshall, the great Chief Justice,
was the one who took that seat.

I cannot resist saying something about the episode with Robert
Bork. I think that the Right has succeeded in revising history on
that matter. It has succeeded indeed in creating a word, to “Bork.”

I will just go on for a moment, Senator.

Chairman SCHUMER. Please. That says that you still have 2 min-
utes left and I am willing to give each of the witnesses more than
that.

Mr. TriBE. OK, thanks.

The new word, to “Bork,” which sort of means unfairly to attack
through slander about character—that is not what happened to
Robert Bork. One could agree or disagree with the way the Senate
went, but ultimately the Senate rejected him because it thought
that he didn’t believe in privacy as an element of the Constitution.
He believed in a Scalia-like way of reading the document. His
views were what many Senators would have regarded as an unac-
ceptable part of the spectrum, and they were right.

His post-rejection writings make clear he was even more conserv-
ative than the Senators who rejected him thought. The result was
we got Justice Kennedy. He may not be a Justice Brennan, but he
is not a Justice Scalia, and I think that helps balance the Court.

The other large point that I think I really want to make is how
contextual all of this is. During the periods of our history when the
President and Senate have been of largely one mind—Lyndon
Johnson and the Senate he had for a period, and Reagan and part
of what he had to work with—the Senate can afford to relax its
independent role. It checks to see that certain qualifications of
character and integrity and intellect are met, but it doesn’t have
to really worry about point of view.

But when the President has a powerful ideological program
which is hardly that of the Senate, especially when he is put in
power by a closely divided vote of a Court exercising its disdain for
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democracy, a disdain of the very sort that it exercises when it in-
validates one after another act of Congress, then vigilance is called
for, and that is the final point I want to make.

It is simply not true that activism is a characteristic only of lib-
eral courts. We now have the most activist Court, by any objective
measure, like the number of acts of Congress invalidated per
month, on average, in at least 55 years. And they don’t just strike
down these acts of Congress; they give them the back of their hand.

You have elaborate findings about the need to protect the elderly
or the disabled or religious freedom, and the Court says it is not
our view, it is just anecdotal. It is utterly contemptuous. Now, that
is a kind of activism which does not square with my idea of what
it means not to legislate from the bench, and it just shows how
empty the platitudes are and how important it is to get beneath
the platitudes.

Given a Court that undeferential to Congress, that willing that
lightly to invalidate acts of Congress, to end an election, to upset
democracy, it would be, I think, an abject abdication of the Senate’s
constitutional responsibility for it not to bring ideology, in the
sense of legal point if view, very much to the surface, not as a lit-
mus test but as a way of deciding will this nominee on the whole—
and each Senator has to decide that for him or herself—endanger
what I think the Constitution is all about. That I think is your role.

[The prepared statement of Mr. Tribe follows:]

[Additional material is being retained in the Committee files.]

STATEMENT OF LAURENCE H. TRIBE, TYLER PROFESSOR OF CONSTITUTIONAL LAW,
HARVARD LAW ScHOOL*

I am honored to have been invited to appear before this Subcommittee of the Sen-
ate Judiciary Committee to shed whatever light I can on the extremely important,
and hopefully not too timely, topic of the Senate’s role in the consideration of presi-
dential nominations to the Supreme Court of the United States. I say “hopefully not
too timely” because I think it wise of the Senate, with such guidance as the Senate
Judiciary Committee through the agency of this Subcommittee can provide, to focus
its attention now—not when a vacancy arises or a name is put forward—on the cri-
teria to be applied in the confirmation process, and particularly on the role of ide-
ology in that process.

There is a difficult trade-off here, to be sure. In Washington, as elsewhere, the
squeaky wheel gets the grease. Focusing meaningful attention on an issue before
it becomes a problem, much less a crisis, is difficult in the best of circumstances.
Doing so when the issue is as abstract and complex as that of confirmation criteria
for Supreme Court justices is more difficult still. Yet waiting until the matter is
upon us, complete with a name or a short list of names, with interest groups and
spinmeisters formidably arrayed on both sides, assures that the discussion will re-
semble a shouting match more than a civil conversation, and that every remark will
be filtered through agenda detectors tuned to the highest pitch. On balance, I be-
lieve that addressing the question of the Senate’s proper role under a veil of igno-
rance—ignorance as to precisely when a vacancy will first arise, which of the sitting
justices will be the first to depart, and which name or names will be brought forth
by The White House—seems likeliest to lead to fruitful reflection on how to proceed
when the veil is lifted and we are all confronted with the stark reality of specific
names and all that they might portend for the republic.

It is understandable that, partly because of the seemingly abstract and specula-
tive character of such a discussion in the absence of any actual nominee, and partly
because the more immediate question actually facing the Senate Judiciary Com-
mittee is how best to evaluate a group of nominees already put forward by the
President to fill various vacancies in the federal courts of appeals, this Sub-
committee has chosen to cast its inquiry more broadly than a focus on Supreme
Court nominations would indicate and has decided to include in its charge the ques-

*For identification purposes only.
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tion of what role ideology should play in considering federal judicial nominations
generally. For that reason, at the conclusion of my observations about my principal
topic that of Supreme Court nominations I will offer a few thoughts about the
broader question that is of interest to the Subcommittee. But because I want to pre-
serve to the degree possible the distinct advantages of separating the general ques-
tion of criteria from any particular nominee or set of nominees, I will carefully avoid
saying anything about any pending nomination and will, until the end of my re-
marks, discuss only the matter of nominations to the Supreme Court.

When my book “God Save This Honorable Court” was published in 1985 defending
an active role for the Senate in the appointment of Supreme Court Justices, the
Court was delicately balanced, with liberals like William Brennan and Thurgood
Marshall offsetting conservatives like William Rehnquist and Antonin Scalia. Yet,
on the inevitable book tour, I found quite a few otherwise well informed people won-
dering why the composition of the Supreme Court was all that big a deal, and why
it shouldn’t suffice for the Senate simply to make sure that the President wasn’t
packing the Court with cronies and with mediocrities. Having satisfied itself of the
professional qualifications and character of the President’s nominee, some people
wondered, why should the Senate be concerned with that nominee’s philosophical
leanings or ideological predispositions?

People seemed to view things differently when they were exposed to the historical
background showing that the Framers contemplated a much more central role for
the Senate in this process, and when they learned that it was mostly the unwieldi-
ness of having a collective body like the Senate make the initial nomination that
led the Framers, at the last minute in the drafting process, to entrust the nomina-
tion to the President and to leave the Senate with the task of deciding whether to
confirm or reject; that, even in the final version of the Constitution as ratified in
1789, the Senate’s task was not left wholly passive (deciding between a thumbs-up
and a thumbs-down) but was cast as the role of giving its “advice and consent;” and
that, with the exception of an uncharacteristic lull in the last century, the Senate
has traditionally exercised its advice and consent function with respect to the Su-
preme Court in a lively and engaged manner, concerning itself not simply with the
intellect and integrity of the nominee but with the nominee’s overall approach to
the task of judging, and often with the nominee’s substantive views on the burning
legal and constitutional issues of the day. Those who initially assumed the Senate
need not concern itself with a nominee’s ideology tended to view the matter in a
new light when reminded that, both in the formative days of our nation’s history,
under presidents as early as George Washington, and in recent decades, there has
been a venerable tradition in which the Senate has played anything but a deferen-
tial role on Supreme Court nominations.

All of that registered with people back in 1985, but it wasn’t until the 1987 res-
ignation of Lewis Powell and the confirmation battle later that year over Robert
Bork that the concrete stakes in this otherwise abstract controversy came to life for
the great majority of the American public. In retrospect, although one can lament
the ways in which some interest groups and politicians—on both sides of the ques-
tion, frankly—exaggerated the record bearing on Judge Bork’s views and bearing on
what kind of Supreme Court Justice he would have made, the fact is that his con-
firmation hearings represented an important education for large segments of the
public on such fundamental matters as the meaning of the due process and liberty
guarantees of the Fifth and Fourteenth Amendments to the Constitution, the rel-
evance and limits of the Ninth Amendment’s reference to unenumerated rights, the
connection between various ways of approaching the Constitution’s text and history
and such particular unenumerated rights as personal privacy and reproductive free-
dom, the relationship between a tightly constrained and literalist reading of the
Constitution in matters of personal rights and a more open-textured and fluid read-
ing of the Constitution in matters bearing on state’s rights, and a host of other top-
ics of enduring significance.

For my own part, as one of the expert witnesses called to testify about Judge
Bork’s constitutional philosophy and about the consequences for the nation were he
to gain an opportunity to implement that philosophy as a Supreme Court Justice,
I make no apology for anything I said at the time. Knowing full well that my testi-
mony would put me on the enemies’ lists of some extremely powerful people with
very long memories, I felt it my duty to testify to the truth as I understood it. I
would do the same thing again today. When the Senate finally rejected the nomina-
tion of Robert Bork, many of his allies cried “foul” and have since practiced decades
of payback politics. Indeed, they have even succeeded, with the aid of some revi-
sionist history, in adding to the vocabulary the highly misleading new verb, “to
Bork”—meaning, “to smear a nominee with distorted accusations about his or her
record and views”—as though the predictions of the sort of justice Robert Bork
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would have become were in some way misleading or otherwise unfair. But the truth,
as Judge Bork’s post-rejection writings made amply clear, was just as his critics had
indicated. Unless being confirmed would have caused him to undergo a radical con-
version—something on which the nation has a right not to gamble—his rejection,
and the subsequent confirmation of Justice Kennedy in his stead, meant one less
member on the far right wing of the Court and left Justice Scalia (later with Justice
Thomas) holding down the starboard alone. The nation had held a referendum on
the Borkian approach to reading the Constitution of the United States, and the
Borkian approach had decisively lost. And, lest it be supposed that I review this his-
tory simply to reprise a political episode that was painful for all concerned, I should
make plain that my purpose is altogether different. It is to remove the fangs from
the verb “to Bork” and to restore some perspective, lest anyone be misled into begin-
ning the debate over the Senate’s proper role with the erroneous premise that the
Senate should be less than proud of the last instance in which it rejected a Supreme
Court nominee on ideological grounds.

Today, it takes very little effort to persuade any informed citizen that the identity
of who serves on the Supreme Court of the United States matters enormously—mat-
ters not simply to the resolution of these large questions of how the Constitution
is to be approached and how its multiple ambiguities are to be addressed, but as
well in the disposition of the most mundane, and yet basic, questions of how we lead
our lives as Americans. Whether laws enacted for the benefit of the elderly or the
disabled are to be rendered virtually unenforceable in circumstances where the vio-
lator is a state agency and the victim cannot obtain meaningful redress without
going to federal court; whether people stopped in their cars for minor offenses like
failing to have a seatbelt properly attached to a child’s car seat may be handcuffed
and taken by force to the police station where they are arrested and booked and
held overnight; whether police may use sense-enhancing technologies like special
heat detectors to peer through the walls of our homes in order to detect the details
of what we do there; whether, having recognized that everything we do in the pri-
vacy of our homes counts as an intimate detail when it comes to protecting us from
various kinds of search and surveillance, judges will nonetheless continue to let
state legislatures regulate the most intimate sexual details of what we do behind
closed doors with those we love; whether government may forbid the kind of re-
search that might prove essential to the prevention and cure of devastating degen-
erative diseases whenever that research uses stem cells or other tissues from em-
bryos created in clinics for infertile couples—embryos that would otherwise be dis-
carded without making such life-generating new knowledge possible; what kinds of
campaign finance restrictions are to be permitted when the broad values of democ-
racy seem pitted against the specific rights of individuals and corporations to use
their wealth to purchase as much media time as money can buy; who is to be the
next President of the United States—these are just some of the questions whose an-
swers have come to turn on a single vote of a single Supreme Court Justice.

The battle that was fought over the nomination of Judge Bork to become Justice
Bork was fought because the general approach to constitutional interpretation that
he seemed to represent attracted him to some but frightened an even larger num-
ber. Most dramatic among the anticipated consequences of his confirmation would
have been the addition of his vote and voice to the far right wing of the Court on
such issues as reproductive freedom, which the Constitution of course never men-
tions in so many words. His confirmation, people came to recognize despite his
avowals of open-mindedness on all such matters, would have meant the certain de-
mise of Roe v. Wade, a decision whose most recent application, in last year’s “partial
birth abortion” case from Nebraska, was, after all these years, still 5 to 4—as are
a large number of crucial decisions about personal privacy, gender discrimination,
sexual orientation, race-based affirmative action, legislative apportionment, church-
state separation, police behavior, and a host of other basic issues.

After the Supreme Court’s highly controversial and I believe profoundly mis-
guided performance last December in the case of Bush v. Gore—in which I should
acknowledge I played a role as author of the briefs for Vice President Gore and as
oral advocate in the first of the two Supreme Court arguments in the case—it’s dif-
ficult to find anyone who any longer questions why it matters so much who serves
on the Court. The significance of Bush v. Gore in this setting doesn’t depend on any-
body’s prediction of who would have won the vote-count in Florida had the counting
gone on without the Supreme Court’s dramatic and sudden interruption on Decem-
ber 9, 2000, or of who would have been chosen the next President by Congress this
January 6 if the Supreme Court had let the constitutional processes operate as de-
signed and if competing electoral slates had been sent from Tallahassee, Florida to
Washington, D.C. The great significance of the case is to underscore that, by a mar-
gin of a single vote, the branch of our government that is least politically account-



45

able-wisely and designedly so, when matters of individual and minority rights or of
basic government structure are at stake—treated the American electorate and the
electoral process with a disdain that a differently composed Court would have found
unthinkable. So it was that, when push came to shove, and the Supreme Court’s
faith in democracy was tested, the Supreme Court blinked. It distrusted the people
who were doing the counting, it distrusted the state judges, it distrusted the mem-
bers of Congress to whom the dispute might have been thrown if it hadn’t pulled
down the curtain. And the Court could get away with it, partly because nobody in
the House or Senate, to be brutally honest, relished the thought of discharging the
constitutional responsibility of deciding which electoral votes to count and then fac-
ing his or her own constituents—and because the people were growing weary of the
no longer very sexy or novel topic of dimpled ballots and hanging chads, and Christ-
mas was just around the corner, and, after all, everyone knew that the election was
basically too close to call anyway. Lost for some in all of that realism, I fear, was
the high price our democracy paid for the convenience of a Court that was willing—
no, not just willing, positively eager—to take those burdens from our shoulders and
simply decree a result. Among the results is an unprecedented degree of political
polarization in the Court’s favorability rating with the public—a rating that now
stands roughly twice as high among Republicans as among Democrats, surely an
ominous gap for the one institution to which we look for action transcending politics.

This isn’t the time or place to debate the details of Bush v. Gore, a subject about
which I have written elsewhere; I stress the case because it shows at least as dra-
matically as any case possibly could just how much may depend on the composition
of the Court; how basic are the questions that the Court at times decides by the
closest possible margins; and how absurd are the pretensions and slogans of those
who have for years gotten away with saying, and perhaps have deceived even them-
selves by saying, that the kinds of judges they want on the Court, the “restrained”
rather than “activist” kinds of judges, the kinds of judges who don’t “legislate from
the bench,” are the kinds exemplified by today’s supposedly “conservative” wing of
the Court, led by Chief Justice Rehnquist and supported in area after area by Jus-
tices O’Connor, Scalia, Kennedy, and Thomas. Those are, of course, the five justices
who decided the presidential election of 2000. They are, as well, the five justices
who have struck down one Act of Congress after another—invalidating federal legis-
lation at a faster clip than has any other Supreme Court since before the New
Deal—on the basis that the Court and the Court alone is entitled to decide what
kinds of state action might threaten religious liberty, might discriminate invidiously
against the elderly or the disabled, or might otherwise warrant action by Congress
in the discharge of its solemn constitutional power under Section 5 of the Four-
teenth Amendment to determine what legislation is necessary and appropriate to
protect liberty and equality in America.

Some might be tempted, after watching the Court perform so poorly in the pit of
presidential politics, and after witnessing it substitute its policy judgments for those
of Congress in one legislative arena after another, to imagine that, if we could only
wave a magic wand and remove all ideological considerations from judicial selec-
tion—both on the part of the President in making nominations and on the part of
the Senate in the confirmation process—somehow the Olympian ideal of a federal
judiciary once again above politics and beyond partisan reproach could be restored.
For several reasons, that is a dangerous illusion. First, there’s no way for the Sen-
ate to prevent the President from doing what Presidents from the beginning of the
republic have asserted the right to do, and what some Presidents have done more
successfully than others: pick nominees who will mirror the President’s preferred
approach to the Constitution’s vast areas of ambiguity. Second, in dealing with
those areas of ambiguity, there may or may not be any right answers, but there
most assuredly are no unique or uncontroversial answers; invariably, in choosing
one Supreme Court nominee rather than another, one is making a choice among
those answers, and among the approaches that generate them. And third, with a
Supreme Court that is already so dramatically tilted in a rightward direction, any-
thing less than a concerted effort to set the balance straight would mean perpet-
uating the imbalance that gave us not only Bush v. Gore but the myriad decisions
in the preceding half-dozen years in which the Court thumbed its nose at Congress
and thus at the American people.

In an accompanying memorandum that I prepared for distribution this April to
a number of members of the Senate, I explore in greater detail how these recent
Supreme Court encroachments on congressional authority have come about and
what they signify. For purposes of my statement today, suffice it to say that such
encroachments are the antithesis of judicial restraint or modesty; that the justices
who have engineered them are the most activist in our history; that holding them
up as exemplars of jurists who would never dream of “legislating from the bench”
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is, to put it mildly, an exercise in dramatic license; and that the judgments the Sen-
ate will have to make about the inclinations and proclivities of prospective members
of the Supreme Court must be considerably more nuanced than the stereotypical
slogans and bumper stickers about activism vs. restraint, and even liberalism vs.
conservatism, can possibly accommodate.

Some scholars, including most prominently University of Chicago Law Professor
Cass Sunstein, who will also be testifying before you at this hearing, have power-
fully argued that an active, nondeferential, role for the Senate in evaluating Su-
preme Court nominees is called for, quite independent of Bush v. Gore, by the way
in which the federal judiciary in general, and the Supreme Court in particular, have
been systematically stacked over the past few decades in a particular ideological
direction- a direction hostile, for example, to the enactment ofprotective congres-
sional legislation under Section 5 of the Fourteenth Amendment, and hostile as well
to other ostensibly “liberal” or “progressive” judicial positions, on topics ranging
from privacy to affirmative action, from states’ rights to law enforcement. For Pro-
fessor Sunstein, who will of course speak most accurately and fully for himself, the
active role the Senate ought to play is exactly as it would have been had Bush v.
Gore never been decided.

Other scholars, most prominently Yale University Law Professor Bruce Acker-
man, argue that Bush v. Gore has thrown the process of judicial appointment into
what Professor Ackerman calls “constitutional disequilibrium,” so that, instead of
two independent structural checks on a necessarily unrepresentative and politically
unaccountable Supreme Court, we are now down to just one. Because, in his view,
the current Court must be acknowledged to have “mediated” the “President’s rela-
tionship to the citizenry”—by helping put him in office by a 5 to 4 vote—“only the
Senate retains a normal connection to the electorate,” and this demands of that
body, as Professor Ackerman sees it, that it shoulder an unusually heavy share of
the burden of democratic control, by the people acting through the political
branches, of the judicial branch to which we ordinarily look to hold the balance true.
Translated into an operational prescription, the Ackerman position would rec-
ommend that the Senate simply refuse to confirm any new justices to the Court be-
fore President Bush, as Professor Ackerman puts it, “win[s] the 2004 election fair
and square, without the Court’s help.” As a fallback, Professor Ackerman would
urge the Senate to consider any nominations President Bush might make to the
Court during his current term on their own merits, but without what Ackerman de-
scribes as “the deference accorded ordinary presidents.”

Although I am intrigued by Professor Ackerman’s suggestion, it seems to me the
wrong way to go, either in its strongest form or in its fallback version. The strongest
form would make sense, I think, only if we were convinced that the justices who
voted with the majority in Bush v. Gore acted in a manner so corrupt and illegit-
imate, so devoid of legal justification, that one could say they essentially installed
George W. Bush as president in a bloodless but lawless coup. But if we believed
that, then the remedy of not letting the leaders of that coup profit from their own
wrong of denying them the solace of like-minded successors as they depart the
scene—would be far too mild. If we thought the Bush majority guilty of a coup, we
should have to conclude that they were guilty of treason to the Constitution, and
that they should be impeached, convicted, and removed from office.

Believing that what the Bush v. Gore majority did was gravely wrong but not that
it amounted to a coup or indeed anything like it—believing that the majority jus-
tices acted not to install their favorite candidate but out of a misguided sense that
the nation was in grave and imminent peril unless they stopped the election at
once—one would have to look to the Ackerman fallback position. But all it tells us
is something that I argued was the case anyway as early as 1985—that the Senate
should not accord any special deference to nominations made by any President to
the Supreme Court. Indeed, I go further than does Professor Sunstein in this re-
spect. As I understand his position, he would have the Senate withhold such def-
erence for reasons peculiar to the recent history of the nation and of appointments
to the federal bench and especially to the Supreme Court over the past few decades.
Had we not lived through a time of Republican Presidents insistent on, and adept
at, naming justices who would carry on their ideological program in judicial form,
sandwiching Democratic Presidents uninterested in, or inept at, naming justices
similarly attuned to their substantive missions, Professor Sunstein would appar-
ently urge that the Senate give the President his head in these matters and serve
only in a backseat capacity, to prevent rogues and fools, more or less, from being
elevated to the High Court.

In a world in which each position on the Supreme Court might be given to some
idealized version of the wisest lawyer in the land—the most far-sighted and schol-
arly, the most capable of clearly explaining the Constitution’s language and mission,
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the most adept at generating consensus in support of originally unpopular positions
that come to be seen as crucial to the defense of human rights—perhaps we could
afford in normal times to accept a posture of Senatorial deference, with exceptions
made in special historical periods of the sort some believe we have been living
through. But if we ever lived in a world where such a universal paragon of justice
could be imagined, and in which the kinds of issues resolved by Supreme Court Jus-
tices were not invariably contested, often bitterly so, between competing visions of
the right, that day has long since passed.

Today, regardless of whether past Presidents have acted or failed to act so as to
produce a Supreme Court bench leaning lopsidedly in a rightward direction, and re-
gardless of whether a majority of the current Court has acted in such a way as to
render the President whom it helped to elect less entitled to deference than usual
in naming the successors of the Court’s current members, the inescapable fact is
that the President will name prospective justices about whom he knows a great deal
more than the Senate can hope to learn -justices whose paper trail, if the President
is skillful about it, will reveal much less to the Senate than the President thinks
he knows. Given his allies and those to whom he owes his political victory, as well
as those on whom he will need to depend for his re-election, the incumbent Presi-
dent, if those constituencies expect him to leave his mark and therefore theirs upon
the Court, will try to name justices who will fulfill the agenda of those constitu-
encies—in the case of President Bush, the agenda of the right—without seeming by
their published statements or their records as jurists to be as committed to that
agenda as the President will privately believe them to be. Presumably, the incum-
bent President will look for such nominees among the ranks of Hispanic jurists, or
women, or both, in order to distract the opposition and make resistance more pain-
ful. And certainly this President, like any other in modern times, will select nomi-
nees who have already mastered or can be coached in the none too difficult game
of answering questions thoughtfully and without overt deception but in ways cal-
culated to offend no-one and reveal nothing.

In this circumstance, to say that the burden is on those who hold the power of
advice and consent to show that there is something disqualifying about the nominee,
that there is a smoking gun in the record or a wildly intemperate publication in
the bibliography or some other fatal flaw that can justify a rallying cry of opposi-
tion, is to guarantee that the President will have the Court of his dreams without
the Senate playing any meaningful role whatsoever. Therefore, if the Senate’s role
is to be what the Framers contemplated, what history confirms, and what a sound
appreciation for the realities of American politics demands, the burden must instead
be on the nominee and, indeed, on the President. That burden must be to persuade
each Senator—for, in the end, this is a duty each Senator must discharge in accord
with his or her own conscience—that the nominee’s experience, writings, speeches,
decisions, and actions affirmatively demonstrate not only the exceptional intellect
and wisdom and integrity that greatness as a judge demands but also the under-
standing of and commitment to those constitutional rights and values and ideals
that the Senator regards as important for the republic to uphold.

On this standard, stealth nominees should have a particularly hard time winning
confirmation. For proving on the basis of a blank slate the kinds of qualities that
the Senate ought to demand, with a record that is unblemished because it is without
content, ought to be exceedingly difficult. Testimony alone, however eloquent and
reassuring, ought rarely to suffice where its genuineness is not confirmed by a his-
tory of action in accord with the beliefs professed. And testimony, in any event, is
bound to be clouded by understandable reservations about compromising judicial
independence by asking the nominee to commit himself or herself too specifically in
advance to how he or she would vote on particular cases that might, in one variant
or another, come before the Court. Interestingly, we do not regard sitting justices
as having compromised their independence by having written about, and voted on,
many of the issues they must confront year in and year out; the talk about compro-
mising judicial independence by asking about such issues sometimes reflects un-
thinking reflex more than considered judgment. But on the assumption that old
habits die hard, and that members of the Senate Judiciary Committee will continue
to be rather easily cowed into backing away from asking probing questions about
specific issues that might arise during the nominee’s service on the Court, it should
still be possible to formulate questions for any nominee, including tough follow-up
questions, at a level of generality just high enough so that the easy retreat into “I'm
sorry, Senator, I can’t answer that question because the matter might come before
me,” will be unavailing. And, to the extent such slightly more general questions
yield information too meager for informed judgment, the burden must be on the
nominee to satisfy his or her interlocutors that the concern underlying the thwarted
line of questioning is one that ought not to disturb the Senator. That satisfaction
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can be provided only from a life lived in the law that exemplifies, rather than es-
chewing, a real engagement with problems of justice, with challenges of human
rights, and with the practical realities of making law relevant to people’s needs.
When a nominee cannot provide that satisfaction -when the nominee is but a fancy
resume in an empty suit or a vacant dress, perhaps adorned with a touching story
of a hard-luck background or of ethnic roots—any Senator who takes his or her oath
of office as seriously as I know, deep down, all of you do, should simply say, “No
thanks, Mr. President. Send us another nominee.”

What this adds up to is, of course, a substantial role for ideology in the consider-
ation of any Supreme Court nominee. It would be naive to the point of foolhardiness
to imagine that the President will be tone-deaf to signals of ideological compatibility
or incompatibility with his view of the ideal Supreme Court justice; ideology will in-
variably matter to any President and must therefore matter to any Senator who is
not willing simply to hand over to The White House his or her proxy for the dis-
charge of the solemn duty to offer advise and consent.

As a postscript on the distinct subject of circuit court nominees, it seems worth
noting that, although such nominees are of course strictly bound by Supreme Court
precedents and remain subject to correction by that Court, and although there
might therefore seem to be much less reason for the Senate to be ideologically vigi-
lant than in the case of the Supreme Court, three factors militate in favor of at least
a degree of ideological oversight even at the circuit court level.

First, well under 1% of the decisions of the circuit courts are actually reviewed
by the Supreme Court, which avowedly declines to review even clearly erroneous de-
cisions unless they present some special circumstance such as a circuit conflict. Es-
pecially if the circuit courts tend toward a homogeneity that mirrors the ideological
complexion of the Supreme Court, that tribunal is exceedingly unlikely to use its
discretionary power of review on certiorari to police lower federal courts that stray
from the reservation in one direction or another; it will instead focus its firepower
on bringing the state courts into line and resolving intolerable conflicts among the
lower courts, state and federal.

Second, there are a great many gray areas in which Supreme Court precedents
leave the circuit courts a wide berth within which to maneuver without straying
into a danger zone wherein further review becomes a likely prospect. Even though
no individual circuit court judge is very likely to use that elbow room in order to
move the law significantly in one direction or another without a check from the Su-
preme Court, the overall balance and composition of the circuit court bench can
have a considerable effect, in momentum if nothing else, on the options realistically
open to the Supreme Court and thus to the country.

Third, in the past few decades, the circuit courts have increasingly served as a
kind of “farm team” for Supreme Court nominations. On the Court that decided
Brown v. Board of Education in 1954 there sat not a single justice who, prior to
his appointment to the Supreme Court, had ever served in a judicial capacity. Gov-
ernors, Senators, distinguished members of the bar, but no former judges. Today,
however, rare is the nominee who has not previously served in a judicial capacity,
most frequently on a federal circuit court. On the current Court, only the Chief Jus-
tice lacked prior judicial experience when he was first named a justice; and, of the
other eight justices, all except Justice O’Connor, who had served as a state court
judge, were serving on federal circuit courts when appointed to the Court. The rea-
sons for this change are many; they include, most prominently, the growing recogni-
tion that ideology matters and that service on a lower court may be one way of de-
tecting a prospective nominee’s particular ideological leanings. Whatever the rea-
sons, the reality has independent significance, for it means that any time the Senate
confirms someone to serve on a circuit court, it may be making a record that, in
the event the judge should later be nominated to the Supreme Court, will come back
to haunt it. “But you had no trouble confirming Judge X to the court of appeals for
the Y circuit,” supporters of Supreme Court nominee X are likely to intone. Keeping
that in mind will require the Senate to give fuller consideration to matters of ide-
ology at the circuit court level than it otherwise might.

The primary ideological issue at the circuit court level, however, should probably
remain the overall tilt of the federal bench rather than the particular leanings of
any given nominee viewed in isolation. In a bench already tilted overwhelmingly in
one direction—today, the right—a group of nominees whose ideological center of
gravity is such as to exacerbate rather than correct that tilt should be a matter of
concern to any Senator who does not regard the existing tilt as altogether healthy.

And one needn’t be particularly liberal to have concerns about the existing tilt.
Just as a liberal who recognizes that people who share his views might not have
all the right answers ought to be distressed by a federal bench composed over-
whelmingly of jurists reminiscent of William J. Brennan, Jr. or William O. Doug-
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las—or even by a federal bench composed almost entirely of liberals and moderates
and few conservatives—and just as such a liberal should doubt the wisdom, in con-
fronting such a bench, of adding a group of judges who would essentially replicate
that slant, so too a conservative who is humble enough to recognize that people who
share her views might not have a lock on the truth should feel dismayed by a fed-
eral bench composed overwhelmingly of jurists in the mold of Antonin Scalia or
Clarence Thomas—or even by a federal bench composed almost entirely of conserv-
atives and moderates and few liberals—and ought to doubt the wisdom, in dealing
with such a bench, of adding many more judges cut from that same cloth. The fun-
damental truth that ought to unite people across the ideological spectrum, and that
only those who are far too sure of themselves to be comfortable in a democracy
should find difficult to accept, is that the federal judiciary in general, and the Su-
preme Court in particular, ought in principle to reflect and represent a wide range
of viewpoints and perspectives rather than being clustered toward any single point
on the ideological spectrum.

Indeed, even those who feel utterly persuaded of the rightness of their own par-
ticular point of view should, in the end, recognize that their arguments can only be
sharpened and strengthened by being tested against the strongest of opposing views.
Liberals and conservatives alike can be lulled into sloppy and slothful smugness and
self-satisfaction unless they are fairly matched on the bench by the worthiest of op-
ponents. It may even be that the astonishing weakness and vulnerability of the
Court’s majority opinion in Bush v. Gore, and of the majority opinions in a number
of the other democracy-defying decisions in whose mold it was cast, are functions
in part of the uniquely narrow spectrum of views—narrower, I think, than at any
other time in our history—covered by the membership of the current Court—a spec-
trum which, on most issues, essentially runs the gamut from A through C. On a
Court with four justices distinctly on the right, two moderate conservatives, a con-
servative moderate, two moderates, and no liberals, it’s easy for the dominant fac-
tion to grow lazy and to issue opinions that, preaching solely to the converted, ring
hollow to a degree that ill serves both the Court as an institution and the legal sys-
tem it is supposed to lead. It is thus in the vital interest of the nation as a whole,
and not simply in the interest of those values that liberals and progressives hold
dear, that the ideological imbalance of the current Supreme Court and of the federal
bench as a whole not be permitted to persist, and that the Senate take ideology in-
telligently into account throughout the judicial confirmation process with a view to
gradually redressing what all should come to see as a genuinely dangerous dis-
equilibrium.

Chairman SCHUMER. Thank you, Professor Tribe, for excellent
and truncated testimony. And I would recommend everybody read
yours and all the other testimonies here.

Our next witness is Professor Stephen B. Presser. Professor
Presser’s primary post is the Raoul Berger Professor of Legal His-
tory at the Northwestern University School of Law. He received his
undergraduate and law degrees from Harvard University and
clerked on the United States Court of Appeals for the D.C. Circuit.
He is a Fulbright Senior Scholar at the University College in Lon-
don and serves as a professor in the Kellogg School of Business,
where he teaches some of the Nation’s leading executives in the Ex-
ecutive Master’s of Business Administration Program. He has also
published numerous books and articles on constitutional law.

Professor Presser, thank you.

STATEMENT OF STEPHEN B. PRESSER, RAOUL BERGER PRO-
FESSOR OF LEGAL HISTORY, NORTHWESTERN UNIVERSITY
SCHOOL OF LAW, CHICAGO, ILLINOIS

Mr. PrRESSER. Thank you, Mr. Chairman. It is an honor to be
here and a delight to appear before my own home State Senator
up there on the panel.

We are here really because of then-Governor Bush’s campaign
promise that he would appoint judges who would interpret the law
rather than make it, and his statement that his judicial models
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were Justices Scalia and Thomas. These two are the Justices most
closely associated with the interpretive philosophy of effectuating
the original understanding of the meaning of the Constitution, and
these two are those who most consistently demonstrate the judicial
philosophy Hamilton outlined in Federalist No. 78.

Now, there have been suggestions that more judges like Scalia
and Thomas would be a danger to our Republic, that they have
some sort of far-right-wing agenda, that they are undemocratic,
that they are judicial activists who would, if multiplied, threaten
our civil rights. Nothing, I think, could be further from the truth.
There can be no danger posed by men and women who conceive of
the judicial role as Hamilton conceived it, as implementing the will
of the sovereign people.

President Bush more recently indicated, “Every judge I appoint
will be a person who clearly understands the role of a judge is to
interpret the law, not to legislate from the bench,” as Senator Ses-
sions and others pointed out a little bit earlier. Paraphrasing from
the Federalist, Bush stated that “the courts exist to exercise not
the will of men, but the judgment of law. My judicial nominees will
know the difference.”

If this is the ideology of President Bush’s likely appointments,
there is no terror in it. This is the traditional manner of inter-
preting the Constitution and laws, and it is all that Scalia and
Thomas and most other Federal judges have had as a judicial phi-
losophy. In this ideology, there is no danger unless one fears fidel-
ity to the rule of law itself. And it should be emphasized, in our
Republic the rule of law is nothing more than the formally ex-
pressed will of the people.

Hamilton wrote that it took a person of fit character to be a Fed-
eral judge, and that such people could not be found in great num-
bers. They had to have not only great knowledge of the law, but
also to have the courage of their convictions and the ability to re-
sist popular pressure that might lead them to ignore their constitu-
tional duties.

This Senate, exercising its constitutional advise and consent
function, must constantly be on guard against those who would
seek to influence the judiciary for particular partisan purposes and
who would seek to move the judiciary from its constitutional role
as a neutral arbiter of the laws and the Constitution, the last point
that Professor Tribe made, and I agree completely.

Unfortunately, many comments, even some made here, seem cal-
culated politically to manipulate the judicial selection process. It is
important to understand just how the Framers conceived of the
senatorial role in advising and consenting on judicial nominees.
There was an important role to play, but the Senate was not, has
never been, and should not be co-nominators.

The Senate’s role is discussed by Hamilton in Federalist No. 76,
where he makes clear that in the appointments process the Senate
should be concerned primarily with the virtue and honor of can-
didates. Hamilton states that the concurrence of the Senate is re-
quired in order to be an excellent check upon a spirit of favoritism
in the President, and to prevent the appointment of unfit char-
acters from state prejudice, from family connection, from personal
attachment, or from a view to popularity.
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Hamilton also notes that the scheme of Senate approval will re-
duce the chance that appointments will be made by the President
simply on the basis of “his private inclinations and interests.” No
one has suggested that these are President Bush’s motives, and it
is impossible to understand how a pledge to appoint judges who
will operate pursuant to a judicial philosophy that implements pop-
ular sovereignty and the rule of law could be the abuse of Presi-
dential power Hamilton had in mind.

Now, of course, the Senate does have a very important role to
play in ascertaining that those appointed to the judiciary are fit
characters and persons of integrity, honor and virtue. But Hamil-
ton’s comments mean that the Senate should not use its own pref-
erences for the production of particular results in the courts, as op-
posed to the following of proper procedures for determining the law
as a litmus test for judicial appointments.

The Senate should not use partisan political ideology to select
judges. Instead, the Senate should insist on proper judicial philos-
ophy for nominees. Indeed, the genius of the separation of powers
in America is that law is different from politics, and liberty and
rights in this country are best protected by maintaining that sepa-
ration. It is difficult, but it is enormously important, and Professor
Tribe referred to the problem as well.

Really, the issue here is not left or right, radical or reactionary,
or even liberal or conservative. The issue is the separation of pow-
ers under the Constitution and whether a nominee adheres to it or
not. I urge this Subcommittee and the Senate to preserve what
Judge Learned Hand called our common venture, the exercise of
sovereignty by the American people and their right to make their
own laws and Constitution. The philosophy of judging outlined by
President Bush is no danger to that popular sovereignty. It is the
only means of implementing it and the rule of law itself.

Thank you.

[The prepared statement of Mr. Presser follows:]

STEPHEN B. PRESSER, RAOUL BERGER PROFESSOR OF LEGAL HISTORY,
NORTHWESTERN UNIVERSITY SCHOOL OF LAW

My name is Stephen Presser, and I am the Raoul Berger Professor of legal His-
tory at Northwestern University School of Law. I hold a joint appointment with the
Kellogg Graduate School of Management at Northwestern University, and I also
teach in Northwestern’s Weinberg College of Arts and Sciences, in the History De-
partment. I have been teaching and writing about American legal history for the
last twenty seven years, I am the senior author of a casebook on American Legal
History and the coauthor of a casebook on Constitutional Law, as well as a book
on Supreme Court Justice Samuel Chase and one on Constitutional Law theory. I
have been privileged to testify before many committees of the House and Senate on
Constitutional issues. I appear before you today, at the invitation of the Committee,
to help you consider the role of ideology in the judicial selection process.

IDEOLOGY AND JUDICIAL PHILOSOPHY

we should first try to understand what is meant by “ideology” in the context of
these hearings. The word has a variety of definitions, but I will adopt one simple
one from the dictionary, “a systematic body of concepts, especially about human life
or culture.”! It might also be helpful, initially, to draw a distinction between what
we might describe as an ideology of substance or results, and an ideology of process.
An ideology of results might be an appropriate means of evaluating the elected offi-

1Merriam Webster’s Collegiate Dictionary 575 (10th ed. 1996).
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cials in a government, particularly those in the executive and the legislature, but
an ideology of process would be a more important means of evaluating the behavior
of the judiciary. We speak about such an ideology of process when we discuss what
we more commonly refer to as “judicial philosophy,” and it is that we are really con-
cerned with in these hearings.

The question of the appropriate judicial philosophy for our country is one of the
most crucial concerns for determining the fate of our republic, and thus I regard
this hearing as among the most important I have been invited to attend. You have
heard and will be hearing from a variety of witnesses from the academy, from prac-
tice, and from the political arena, and perhaps I can best serve you by sticking pri-
marily with the perspective of the Framers, which is that I know best.

The Framers believed that it was important, from time to time, to return to first
principles, and that is what we are doing this morning. The two basic principles of
the American political system are the sovereignty of the people and the rule of law,
and both figure intimately in the question of judicial philosophy. As I understand
it, there is only one judicial philosophy of which the Framers’ approved, and that
is to be found in Federalist 78, the famous justification for judicial review written
by Alexander Hamilton, in 1788.2

THE JUDICIAL PHILOSOPHY SUGGESTED IN THE FEDERALIST

Hamilton had to respond to critics of the proposed federal constitution who were
concerned that it gave too powerful a role to federal judges, and that, in particular,
federal judges might use their great power to impose their own view of what the
law should be on the American people. The critics of the Constitution were particu-
larly worried that federal judges might obliterate the authority of the state courts
and the state governments, and replace the recently achieved independent role of
the states as primary domestic lawmakers with an all-powerful central govern-
ment.3

Hamilton responded to this criticism by emphasizing that it was not the job of
judges to make law, that their role under the Constitution was simply to enforce
the Constitution and laws as they were written, according to their original under-
standing. By doing so, Hamilton explained, federal judges would be acting as agents
of the sovereign people themselves, and would do their part in implementing the
rule of law. It was true that judges might sometimes be called upon to declare stat-
utes invalid because of the dictates of the Constitution, that is, to declare, in the
words we use today, that particular laws were “unconstitutional,” but their role in
implementing the will of the people as set forth in the Constitution required no less.
The Constitution itself set certain limits on what legislatures could do, Hamilton ex-
plained, and when the legislatures exceeded those limits they ceased to act pursuant
to the will of the people. Instead of being the agents of the people, as the Constitu-
tion dictated, in such circumstances the legislature would wrongly be exercising
greater power than was authorized. It was then the job of the people’s other agents,
the Courts, to reign in the legislatures.*

When that kind of judicial review was done, Hamilton explained, the courts would
not be exercising “will,” but merely “judgment.”5 The only will that was important
was the “will” of the sovereign people themselves as set forth in the Constitution,
or laws passed pursuant to the Constitution, and the only job of judges was to en-
force that expression of the will of the people. Hamilton’s justification for judicial
review, based on the sovereignty of the people, also implemented another important
political ideal of the constitution’s framers, the separation of powers. It was well un-
derstood, pursuant to the theories of the Baron de Montesquieu, as valid then as
they are today, that liberty could not be preserved unless judges were barred from
legislating, law-making was left to the legislature and the people themselves, and
the executive did no more than carry out the directives of the legislature and the
Constitution. As Hamilton wrote in Federalist 78, quoting Montesquieu’s Spirit of
Laws, “there is no liberty if the power of judging be not separated from the legisla-
tive and executive powers.” 6

2 James Madison, Alexander Hamilton, and John Jay, The Federalist Papers 436 (First pub-
lished 1788, Penguin Books Reprint, 1987, Isaac Kramnick, editor)

3For a collection of the contemporary arguments for and against the Constitution, see gen-
erally Bernard Bailyn, editor, The Debate on the Constitution (New York: Library of America,
1993) (In two volumes).

4 Federalist 78, supra note 2, at 437-440.

51d., at 440.

61d., at 437.
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PRESIDENT BUSH’S PROPOSED JUDICIAL PHILOSOPHY

Considering what Hamilton had to say in Federalist 78, and considering what
Montesquieu wrote, we are in a better position to understand the questions that are
before this subcommittee today. We are here, basically, because of certain campaign
promises that then Governor Bush made when he was running for the office he now
holds. He explained that he wanted to appoint judges who would interpret the law
rather than make it, and he further explained that his models for the type of judge
he would appoint were the current Supreme Court Justices Antonin Scalia and
Clarence Thomas.” These two are the Justices on the court who have been most
closely associated with the interpretive philosophy of effectuating the original un-
derstanding of the meaning of the Constitution, and these two, it would seem, are
those who come closest to most consistently demonstrating the judicial philosophy
Hamilton limned in Federalist 78.8

There have been suggestions in the press, and it is likely that there will be testi-
mony offered to you, that more judges like Scalia and Thomas would somehow rep-
resent a danger to our Republic, that they have some sort of “far right wing” agen-
da, that they are dangerous judicial activists who would, if multiplied, pose a funda-
mental danger to our civil rights as Americans. Nothing could be further from the
truth. There can be no danger posed by men and women who conceive of the judicial
role as Hamilton conceived it, as implementing the will of the sovereign people.
George W. Bush summed up his perspective on judicial appointments when he indi-
cated, “Every judge I appoint will be a person who clearly understands the role of
a judge is to interpret the law, not to legislate from the bench. Paraphrasing from
The Federalist, Bush stated that “the courts exist to exercise not the will of men,
but the judgment of law. My judicial nominees will know the difference.”®

If this is the judicial philosophy, or the ideology of President Bush’s likely ap-
pointments, surely there is no terror in it. This is the traditional manner of inter-
preting the Constitution and laws, and it is all that Scalia and Thomas, and, indeed,
many other federal judges past and present have had as a judicial philosophy. In
this philosophy or ideology there is no danger, unless one fears fidelity to the rule
of law itself. And, it should be emphasized, in our republic the rule of law is nothing
more than the demonstrated will of the people. Hamilton stressed that it took a per-
son of “fit character” to be a federal judge, and that such people could not be found
in great numbers. They had to possess not only great knowledge of the law but also
to possess the courage of their convictions and the ability to resist popular pressures
that might lead them to ignore their Constitutional duties. Indeed, it is important
for us to remember here that the Framers were well aware that judging in a man-
ner consistent with the rights guaranteed by the constitution could be an unpopular
course when passions were aroused, and thus Hamilton believed that steps were
necessary to make federal judges as independent as possible. That’s what lifetime
good behavior tenure was designed to ensure, and that’s why the provision against
reducing judicial salaries was placed in the Constitution.

ADVISING AND CONSENTING WITH REGARD TO JUDICIAL NOMINEES

This hallowed legislative body, the United States Senate, exercising its Constitu-
tional advice and consent function, must constantly be on guard against those who
would seek to influence the judiciary for particular partisan purposes, and who
would seek to move the judiciary from its constitutional role as a neutral arbiter
of the laws and the Constitution. Unfortunately, many comments, even some made
in these hearings, seem calculated politically to manipulate the judicial selection
process, and seem designed to frustrate the appointment of judges who might refuse
to follow a politically popular course when the Constitution and laws might provide
otherwise.

It is important to understand just how the Framers conceived of the Senatorial
role in advising and consenting on judicial nominees. This is discussed by Alexander
Hamilton in Federalist 76, where he indicates that the scheme of delegated power
under the constitution rests upon the implication “that there is a portion of virtue

7See, e.g. David L. Greene and Thomas Healy, “Bush Sends Judge List to the Senate,” Balti-
more Sun, May 10, 2001, p. 1A (Indicating that the judges the President “admires most” are
Antonin Scalia and Clarence Thomas.)

8 For Scalia’s statement of his judicial philosophy, see Antonin Scalia, A Matter of Interpreta-
tion (Princeton University Press, 1997), and for Thomas’s judicial philosophy see Scott Douglas
Gerber, First Principles: The Jurisprudence of Clarence Thomas (New York University Press,
1999).

9Volume 37, Number 19, Public Papers of the Presidents (Remarks of President George W.
Bush Announcing Nominations for the Federal Judiciary, May 14, 2001).



54

and honor among mankind which may be a reasonable foundation of confidence” in
public officials.’0 Making even clearer that in the appointments process the Senate
should be concerned primarily with the virtue and honor of candidates, Hamilton
explicitly indicates that the concurrence of the Senate is required for appointments
under the Constitution in order to be “an excellent check upon a spirit of favoritism
in the President, and to tend greatly to prevent the appointment of unfit characters
from State prejudice, from family connection, from personal attachment, or from a
view to popularity.” 11

Hamilton also notes that the scheme of Senate approval will reduce the chance
that appointments will be made by the President simply on the basis of “his private
inclinations and interests.” 12 As far as I know no one has suggested that these are
President Bush’s motives, and I find it impossible to understand how a pledge to
appoint judges who will operate pursuant to a judicial philosophy that implements
popular sovereignty and the rule of law could be the abuse of Presidential power
Hamilton had in mind. Indeed, judges faithful to the Constitution and laws, of a
kind that President Bush proposes, are the possessors of the kind of wisdom, honor
and integrity Hamilton thought crucial in nominees.

The Senate has a role to play in ascertaining that those appointed to the judiciary
are “fit characters,” and persons of integrity, honor, and virtue. But if Hamilton’s
comments in Federalists 76 and 78 mean anything, they mean that the Senate
should not use its own partisan political preferences for the production of particular
results in the courts, as opposed to the following of proper procedures for deter-
mining the law, as a litmus test for judicial appointments. The Senate should not
use partisan political ideology to select judges, instead the Senate should insist on
proper judicial philosophy for nominees. Indeed, the genius of the separation of pow-
ers in America, I have come to understand over three decades of practicing and
teaching law, is that law is supposed to be different from politics, and liberty and
rights in this country are best protected by maintaining that separation.

It worries me, then, when I read, in the press, suggestions that the Senate should
be on its guard against Bush’s judicial nominees because they are “right wing
ideologues” or “judicial activists” who would present a danger to the enforcement of
our precious constitutional heritage, or our civil rights.13 It is common for Demo-
crats to accuse Republicans of being tools of the “far right,” and for Republicans to
regard Democrats as “left wing” extremists, but these political terms of excoriation
obscure rather than illuminate what is at stake when judicial appointments are
being discussed.

Alas, even though some Senators have tried to suggest that what they want to
see is “moderates” appointed as judges, I don’t think even that term is useful here.14
The idea of judicial “moderates” is not merely obfuscatory because in politics the
“moderates” are always you or the people you agree with, while your opponents are
always “extremists.” The real problem is that judicial “moderation” in implementing
the will of the people may not be a virtue. The issue here is not left or right, radical
or reactionary, or even liberal or conservative, the issue is the separation of powers
under the Constitution, and whether a nominee adheres to it or not. One who be-
lieves in adherence to the constitution, is of course, in a sense a conservative, since
he or she is conserving constitutional values. Still, one who conserves constitutional
values and the separation of powers, as Montesquieu pointed out, is also a liberal
lloeca?se he or she is preserving the liberty that can only exist where judges do not
egislate.

THERE IS NOTHING TO FEAR FROM THE PRESIDENT’S JUDICIAL PHILOSOPHY

It cannot be denied that there are substantive elements involved in the current
struggle over judicial appointments. We all understand, I think, that there is a par-
tisan divide over issues that could well be described as ideological, even if the prop-
er judicial philosophy should not be a subject of partisan rancor. The fear of those
who now seek to block President Bush’s appointments is that if he is permitted to

10 Federalist 76, in Madison, Hamilton, and Jay, supra note 2, at 431.

11«1d., at 430.

12Thid.

13Even my friend and fellow-witness at this hearing, University of Chicago Law Professor
Cass Sunstein, has been quoted as stating that “There is a danger the federal judiciary could
be dominated by right-wing ideologues.” M.E. Sprengelmeyer, “Judge Nominee Called Extrem-
ist,” Rocky Mountain News, May 10, 2001, page 24A.

14For example, the Chair of this subcommittee, Senator Schumer, has been quoted as stating,
“Judges [nominated by the President] will have to be moderate.” See, e.g., Ron Fourier, “Switch
Tarnishes Bush’s Image,” Chattanooga Times/ Chattanooga Free Press, May 25, 2001, pg. Al
(AP Wire Story).
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nominate judges of a philosophical bent close to those of Thomas and Scalia, they
will participate in decisions that will bar affirmative action, interfere with the sepa-
ration of church and state, and outlaw abortion. I understand those fears, but I do
not share them for two reasons. First, I think that Thomas and Scalia’s perspective
on these issues is in accord with the original understanding of the constitution, and,
second, I think that any new judicial appointments on the lower federal courts, or
even on the United States Supreme Court, would be unlikely significantly to alter
the law regarding these topics.

With-regard to the first point, Thomas and Scalia have indicated what appears
to be a belief in a color-blind constitution, an understanding that any governmental
discrimination on the basis of race ought to be prohibited. This, I think, is the per-
spective of Dr. Martin Luther King, who believed that we should judge persons by
the “content of their character,” and not “the color of their skin,” 15 and, indeed, that
was the goal of the Fourteenth Amendment itself. The Fourteenth Amendment after
all, is couched in terms of “equal protection of the laws” not special advantage. This
is not a radical or reactionary perspective, it is simple equality, or, perhaps, “Simple
Justice.” 16

Thomas and Scalia have been reluctant to follow some of their brethren in broadly
construing the establishment clause to bar all official involvement with religion, as
they did, for example, when they dissented from a 1992 ruling that barred non-sec-
tarian prayer at a middle school graduations!? and from a more recent ruling re-
garding student prayer at a high school football game.'® In doing so, of course,
Thomas and Scalia were merely following centuries of American tradition, which
emphasized the role of the sacred in undergirding American government and life.
More importantly, they were emphasizing that in matters of religion, the Constitu-
tional scheme barred the federal government from establishing a national sect, but
left the state and local governments free to promote the policies they deemed proper.

This was the same perspective that animated and animates Scalia and Thomas’s
positions on the issue of abortion. They believe that this is not a question that the
federal constitution addresses, and that the matter is best left in the hands of state
governments, where the Constitution originally placed it.1°

This last set of concerns may also help us understand what causes the anxiety
over the President’s potential nominees. For most of the past sixty-four years there
has been a tendency on the part of the federal government to extend its regulatory
reach, and for the federal courts to support such expanded federal power. We have
seen, in recent years, some signs of willingness on the part of the Supreme Court
to once again remind us that the powers of the federal government are limited and
enumerated, and to manifest this willingness by declaring some federal statutes un-
constitutional on the grounds that they exercise powers not granted to Congress.20
Because I believe that the original constitutional scheme was to make the state and
local governments the primary exercisers of legislative power I don’t find this worri-
some, but those who believe that the federal government ought to be the exclusive
guarantor of our rights might disagree. I can’t sympathize with that view, because
I believe, as the Framers did, that the most important right of the people is to legis-
late for themselves, and I believe that this is best done by the governments closest
to the people, except in matters of clearly national concern.

This right of the people to legislate for themselves, is, of course, the same thing
that is involved in the Constitution’s mandating of the separation of powers, and
in the wish of President Bush that judges not-legislate. But to return to the reasons
not to fear the Bush nominees. Even if the President were to be successful in getting
through the Senate precisely those nominees of his choosing, and the nominees most
committed to the original understanding and the belief that judges should not legis-
late, it is by no means clear that any, much less all of the Constitutional principles
said to be endangered would be overturned.

15The famous words are from Dr. King’s “I have a Dream” speech, delivered at the Lincoln
Memorial, in Washington, on August 28, 1963. See, e.g., Deborah Gillan Straub, African Amer-
ican Voices 211 (1996).

16 See, e.g., Richard Kluger, Simple Justice: The History of Brown v. Board of Education and
Black America’s Struggle for Equality (Random House, paperback edition, 1977).

17 Lee v. Weisman, 505 U.S. 577 (1992).

18 Santa Fe Independent School District v. Doe, 530 U.S. 290 (2000).

19See, e.g. Planned Parenthood c. Casey, 505 U.S. 833, 1002 (Scalia, dJ., dissenting) (“We
should get out of this area, where we have no right to be, and where we do neither ourselves
nor the country any good by remaining.”)

20 See, e.g. U.S. v. Lopez, 514 U.S. 549 (1994) (Holding unconstitutional the Federal Gun-Free
School Zones Act, on the grounds that it was unauthorized by the Constitution’s commerce
clause), U.S. v. Morrison, 529 U.S. 598 (2000) (Holding, inter alia, that portions of the federal
Violence Against Women Act failed to pass constitutional muster under the commerce clause).
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The first point that needs to be made in this regard is that predictions of what
people will do when they ascend the bench are notoriously inaccurate. President
Madison appointed Joseph Story, thought to be a firm Jeffersonian, who turned out
to be Marshall’s staunchest ally on the Supreme Court bench, and, for all practical
purposes, a committed nationalist.21 President Eisenhower was frequently quoted as
saying that he only made two mistakes as President and that they were both sitting
on the United States Supreme Court. He was referring to his appointments to the
court of William Brennan and Earl Warren, because they proceeded to decide cases
in a manner with which he apparently thoroughly disagreed.22 Most recently Justice
Souter seems to have evolved a constitutional jurisprudence clearly at odds with the
first President Bush’s asserted preferences for judges would interpret the Constitu-
tion according to the original understanding. It is for this reason—the unpredict-
ability of judicial performance—that the safest course is probably to focus on the
competence, integrity, virtue and honor of nominees, since these seem to be qualities
least subject to change over time, and least affected by becoming judges.

The second point regarding the lack of danger posed by Bush nominees to current
Constitutional doctrines is related somewhat to the first, and is the difficulty of
judges of any stripe in overruling established law. It is perhaps significant that the
Supreme Court’s 1992 ruling, in Planned Parenthood c. Casey,?3 which upheld Roe
v. Wade,?* the case finding in the 14th Amendment an unenumerated right under
some circumstances for termination of pregnancies, was made by a Court that in-
cluded 8 Republican appointments, and the five-person majority in that case were
all Republican nominees. Indeed, most recently, the Supreme Court, which, at this
writing has seven Republican nominees and two Justices nominated by a Demo-
cratic President, found that a state statute banning partial-birth abortion failed to
pass Constitutional muster.25 The empirical case that Republican appointees are a
danger to the legality of abortion simply has not been made. Similarly composed Su-
preme Court majorities have upheld decisions involving affirmative action and ap-
plying the First Amendment strictly to separate state and local government from
religion, though narrow majorities have also sought to give religious organizations
the same free-exercise of speech rights as secular organizations, but this should
hardly be cause for worry by the friends of free expression.

A final point to be made about the limited power of potential Bush nominees is
that judges adhering to the original understanding, or those committed to exercising
judgment rather than will, or those who know that it is the job of a judge to inter-
pret rather than to make law, if placed on lower federal courts will follow the dic-
tates of the United States Supreme Court. There is no more basic principle of our
federal judicial system then that that binds the Courts of Appeals and the District
Courts to follow the interpretations laid down by the Supreme Court. As long as
that Court adheres to current doctrines regarding abortion, race, or religion, Bush
nominees to the lower courts will follow them.

CONCLUSION: PRESERVING LEARNED HAND’S “COMMON VENTURE”

I do not suggest that the law or even the Constitution should not change over
time, as the needs of the American people shift with economic, political, or social
development. Such change, however, in our system, is supposed to come from legis-
latures or from Constitutional Amendment; and not through judges acting as legis-
lators. As Learned Hand, perhaps the greatest judge never to sit on the Supreme
00111{rt,1 remarked, inveighing against the notion that members of that Court should
make law:

For myself it would be most irksome to be ruled by a bevy of Platonic
Guardians, even if I knew how to choose them, which I assuredly do not.
If they were in charge, I should miss the stimulus of living in a society
where I have, at least theoretically, some part in the direction of public af-
fairs. Of course, I know how illusory would be the belief that my vote deter-
mined anything; but nevertheless when I go to the polls I have a satisfac-
tion in the sense that we are all engaged in a common venture.26
I urge this subcommittee and the Senate as a whole to preserve that “common
venture,” the exercise of sovereignty by the American people, and their right to

21 For Story’s career, see, e.g., R. Kent Newmyer, Supreme Court Justice Joseph Story: States-
man of the Old Republic (Paperback ed., 1986).

22 See, e.g. Lawrence Baum, The Supreme Court 41 (3d ed. 1989).

23505 U.S. 833 (1992).

24410 U.S. 113 (1973).

25 Stenberg v. Carhart, 530 U.S. 914 (2000).

26 Learned Hand, The Bill of Rights 73-74 (Harvard University Press, 1958).
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make their own laws and Constitutions. The philosophy of judging outlined by
President Bush is no danger to that popular sovereignty. It is the only means of
implementing it and the rule of law itself.

Chairman SCHUMER. Thank you, Professor Presser.

Our next witness is Professor Cass Sunstein. He is also from the
State of Illinois, so you might want to say hello to him, Senator
Durbin.

Professor Sunstein is presently a member of the University of
Chicago’s Department of Political Science, as well as the law
school. He graduated in 1975 from Harvard College, and in 1978
from Harvard Law School magna cum laude. He clerked for Justice
Thurgood Marshall, and before joining the faculty of the University
of Chicago Law School he served as an attorney-adviser in the Of-
fice of Legal Counsel in the U.S. Department of Justice.

He is the author of many articles and books, including After the
Rights Revolution: Reconceiving the Regulatory State, Constitu-
tional Law, The Partial Constitution, Administrative Law and Reg-
ulatory Policy, and the recently released One Case at a Time: Judi-
cial Minimalism on the Supreme Court. He is now working on var-
ious projects involving the relationship between law and human be-
havior.

Professor Sunstein, thank you for coming and we look forward to
your testimony.

STATEMENT OF CASS R. SUNSTEIN, KARL N. LLEWELLYN DIS-
TINGUISHED SERVICE PROFESSOR OF JURISPRUDENCE,
UNIVERSITY OF CHICAGO, LAW SCHOOL AND DEPARTMENT
OF POLITICAL SCIENCE, CHICAGO, ILLINOIS

Mr. SUNSTEIN. Thank you, Mr. Chairman. It is an honor to be
here, and I am going to try in these remarks to be as specific as
I can because it is easy to get kind of tangled up in abstractions
on this issue.

If we step back a bit, I think everybody agrees that ideology, in
the sense of general approach or likely pattern of decisions, mat-
ters. There is no disagreement about that. If there was a nominee
who thought that the Bill of Rights didn’t apply to the States, or
the Constitution didn’t protect private property, or that segregation
was acceptable at the hands of the State or Federal Government,
almost everyone would agree that that nominee shouldn’t be con-
firmed.

The President and the Senate are in accord on the importance
of ideology. Republicans and Democrats agree with that. Political
ideology, of course, doesn’t matter. It doesn’t matter who you voted
for. The general approach to the Constitution and laws, of course,
matters. That is not a disputed question.

Under current conditions, I suggest it is perfectly appropriate for
independents, Republicans and Democrats to attempt to ensure a
deferential judiciary that respects Congressional prerogatives. The
current Federal judiciary, I suggest, is all too willing to invalidate
Federal enactments. This is an issue that has gotten no attention
thus far today, zero. It is the most important development within
the last 10 years on the Federal judiciary; that is, we have a Su-
preme Court and lower Federal court judges who are willing to
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limit Congressional power in a way unprecedented in the sense
that we haven’t seen it in the last 50 years.

We could deal a fair bit with numbers, and I think I am not
going to give you numbers, but just to suggest that the Court has
invalidated legislation that has commanded astonishing bipartisan
support with the very recent past. The Violence Against Women
Act, the Religious Freedom Restoration Act, the Age Discrimination
in Employment Act, and the Americans with Disabilities Act—all
of these in whole or in significant part have been invalidated by a
Supreme Court and a lower Federal judiciary that is suffering on
occasion from the vice of hubris.

My remarks will come in three parts. I will say a little bit about
the constitutional role of the Senate, a little bit about the current
Federal judiciary, and then a little bit about the appropriate Sen-
ate rule under current conditions; that is, conditions of the year
2001 as opposed to 1970.

With respect to the Constitution, the text, understood in its con-
text, clearly contemplates an aggressive role for the Senate in look-
ing at ideology, understood as general approach. federalism was a
disputed issue at the time, of course, and the advice and consent
function is no mere rubber stamp. The idea is that the Senate has
a role in giving or denying consent, and also in advising, if it choos-
es and if the President chooses to listen, the President as well. This
is not just a matter of paper; this is an important constitutional
function.

With respect to the structure of the Constitution, there is a fur-
ther point. There is all the difference in the world between the Sen-
ate’s role in advising and consenting to Presidential appointments
in the executive branch and Presidential appointments in the judi-
cial branch.

I will suggest that I believe the Senate was entirely correct to
confirm two honorable men, Attorney General Ashcroft and Solic-
itor General Olson, notwithstanding the controversy over their
points of view. These are disputed issues and the President was en-
titled to have a wide berth there. I would submit the same thing
with respect to other currently disputed Presidential nominees
within the executive branch. President Bush is entitled to a great
deal of room to maneuver.

The Federal judiciary is a whole different ball of wax, not least
because the Federal judiciary often acts as an arbiter of controver-
sies between Congress and the President, an issue which may come
up again with respect to the area of campaign finance reform,
where the Congress and the President may have a different view.
Where the Federal judiciary has this arbitral role, the ordinary
presumption of very strong deference just doesn’t apply.

The original history of the Constitution strongly confirms this
view. The word used by the Framers was “security.” That is what
the role of advice and consent was intended to give. Alexander
Hamilton was a very great man. He was also probably the strong-
est defender of Presidential prerogatives at the time of the Fram-
ing. What he said is important, but it should be taken with many
grains of salt.

In any case, the Nation’s practice over the last 200-plus years
has converged on a role for ideology. If President Clinton had nomi-
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nated someone who believed that the Constitution doesn’t protect
private property or the Constitution guarantees a right to marry
for homosexuals, there is no question there would have been an
outcry. And to make those sorts of issues a basis for an outcry
would have been entirely acceptable. Senator Hatch would have
done that and he would have been within his constitutional domain
to do that.

We now have a Federal judiciary that is very different from the
Federal judiciary of 30 years ago. At that point, it would have been
appropriate to complain about liberal judicial activism—a Supreme
Court that had on it Justices Brennan, Marshall and Blackmun, all
of whom were liberals; a lower Federal judiciary that had people
in the mold of Brennan, Marshall and Blackmun.

These are in many ways distinguished people, Brennan, Marshall
and Blackmun. I clerked for Justice Marshall. I disagree strongly
with their view about the appropriate approach to the Supreme
Court. I believe they were rightly criticized as liberal judicial activ-
ists.

Right now, we have a Supreme Court that has a heavy right
wing, a heavy center, and no left at all. We don’t have a single Jus-
tice who marches to the same tune as that set by Brennan, Mar-
shall and Blackmun. Even for those who disagree with that tune
or don’t think it sounds quite right, this is a loss for the country.

The two characteristics of the Federal judiciary now, signaled
maybe most prominently by the federalism cases, are, first, that it
is quite willing to strike down Federal statutes, in some ways ex-
traordinarily willing to do that, and it is willing to strike down
Federal statutes from a particular direction; that is, the most
prominent new departures by the Court, when it isn’t just respect-
ing old precedent, are departures in the direction set by, let’s just
call it the conservative right.

Indeed, I read the Republican Party platforms back to 1980 on
the plane here and there is an eery resemblance between the direc-
tions being marked out by the most conservative Justices on our
Supreme Court and our most conservative judges on the lower
courts and the statements in the Republican Party platform.

It would be just too happy a coincidence if it turned out that the
Republican Party platform perfectly tracked the original under-
standing of the Framers of the Constitution, and that coincidence
I will just say in shorthand can’t be vindicated by reference to his-
tory.

The re-molding of the Federal judiciary from the last 30 years
has been deliberate and self-conscious. President Reagan was very
concerned to ensure a restructured Federal judiciary and succeeded
in that. He was self-conscious and effective.

President Clinton, by contrast, was concerned to work with the
Republican Senate partly just because of his self-interest, and he
appointed centrists, not liberals. Justice Breyer and Justice Gins-
burg are extremely distinguished nominees. They are not at all like
Brennan and Marshall or Blackmun. They have a very different
approach to the law and the Constitution. It is an approach that
I personally approve of.

I can’t think of a single nominee by President Clinton to the
lower Federal courts who genuinely counts as a liberal. He ap-
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pointed centrists, not liberals. That is to his credit, I believe, but
it involved a re-molding of the Federal judiciary.

Of course, it is right that the current Senate owes the President
a large measure of respect and a measure of deference. But if we
look at the trend lines own the Federal judiciary and what is likely
to happen if President Bush is allowed to do whatever he wants,
Ihdon’t think that Republicans are going to like that very much ei-
ther.

Many Republicans don’t like affirmative action programs and
campaign finance reform. Most Republicans who don’t like those
things don’t believe that the future of affirmative action programs
and campaign finance reform should be set by the Federal judici-
ary.

Many Republicans believe that commercial advertising shouldn’t
be regulated by the state, that it is none of the state’s business.
Few Republicans believe that the Constitution of the United States
forbids State legislatures from regulating commercial advertising.
Justices Scalia and Thomas have signaled their strong desire to
strike down affirmative action programs, campaign finance, and
regulation of commercial advertising.

There is no question that their directions would draw into ques-
tion, as they have just done, the Clean Water Act and the Endan-
gered Species Act, and certain provisions at least of the Clean Air
Act. This is objectionable not because the results are objectionable,
but because it is an inappropriate role for the Supreme Court in
our constitutional system.

Justice Scalia, I should say, my former colleague at the Univer-
sity of Chicago, is probably the best writer on the Court since Jus-
tice Jackson, and the Nation is much better off with his voice than
without his voice. The same can be said for Justice Thomas, who
has added a great deal to the Supreme Court partly because he has
points of view and arguments, like Justice Scalia, that are very dif-
ferent from those of anyone else on the Court.

What is desirable is not a litmus test or an exclusion of people
with particular points of view, but respect for intellectual diversity.
And I fear that my fellow Illinoisan and friend, Professor Presser,
is suggesting that his particular approach to the Constitution has
a kind of unique claim to validity, as if the Federal judiciary should
be monopolized by a particular interpretive approach. That is not
the way a Federal judiciary operates in a democracy and it is ap-
propriate for the Senate to assure that it doesn’t happen.

To end, let me suggest that in this particular era we need a form
of mutual accommodation between the Senate and the President to
ensure not a litmus test for anyone in particular, but an appro-
priate degree of diversity, not racial or ethnic or based on gender,
but intellectual diversity so that the Federal courts are not monop-
olizes by any particular interpretive approach.

We need, even more than that, a deferential judiciary that is
humble and cautious and respectful of the prerogatives of the
democratic branches of Government. The idea that the Supreme
Court should interpret law and not make it is correct. That idea
ought not to be used by those who believe that the Constitution,
fairly interpreted, is a kind of weapon to be wielded against the
elected branches of Government.
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[The prepared statement of Mr. Sunstein follows:]

STATEMENT OF CASS R. SUNSTEIN, KARL N. LLEWELLYN DISTINGUISHED SERVICE
PROFESSOR OF JURISPRUDENCE UNIVERSITY OF CHICAGO, LAW SCHOOL AND DE-
PARTMENT OF POLITICAL SCIENCE

Mr. Chairman and Members of the Subcommittee:

I am grateful to have the opportunity to appear before you today to discuss the
issue whether “ideology” should matter in the process of appointing and confirming
federal judges.

My basic conclusion is simple. “Ideology” should certainly matter, both for the
President and for the Senate. At least this is so if “ideology” means the expected
approach, and general patterns of votes, of a potential judge. Almost everyone would
agree that the President should not nominate, and the Senate should not confirm,
someone who thinks that the Constitution does not protect private property, or per-
mits schools to be segregated on the basis of race, or allows government to suppress
political dissent. Because of his unique constitutional position, the President’s
choices are certainly due a large measure of deference. But it is perfectly appro-
priate for the Senate to ask whether a nominee’s general approach, or likely pattern
of votes, fits within the acceptable range of views, given the current nature of the
federal judiciary, and existing trends within the federal courts as a whole.

To offer somewhat more detail: In as era in which the federal judiciary is domi-
nated by left-wing judges, interpreting the Constitution to fit with their own views
of public policy, it would be perfectly appropriate for Senators to insist that the
President appoint people who will have a more modest view of the judges’ role in
the constitutional order. In an era in which the federal judiciary has a good deal
of diversity, is respectful of its own limitations, and has no particular “tilt,” it would
be appropriate for the Senate to allow the President to appoint the judges he pre-
fers, so long as they are competent and have views that do not go beyond the pale.
But in an era, like our own, in which the federal judiciary is showing too little re-
spect for the prerogatives of Congress, an excessive willingness to intrude into
democratic processes, and a tendency toward conservative judicial activism, it is
fully appropriate for the Senate to try to assure more balance, and more moderation,
within the federal courts.

My testimony will come in three parts. Part I briefly discusses the constitutional
background. Part II discusses the nature of the federal judiciary. Part III discusses
the appropriate posture, from the Senate, toward nominees by President Bush.

I. THE CONSTITUTIONAL BACKGROUND !

The Constitution fully contemplates an independent role for the Senate in the se-
lection of Supreme Court Justices. That independent role certainly authorizes the
Se&late to consider the general approach, and likely pattern of votes, of potential
judges.

Article II, Section 2 provides that the President “shall nominate, and by and with
the Advice and Consent of the Senate, shall appoint . . . Judges of the supreme
Court.” A first glance, these words assign two distinct roles to the Senate—an advi-
sory role before the nomination has occurred and a reviewing function after the fact.
The consent requirement, if the Senate takes it seriously, places pressure on the
President to give weight to senatorial advice as well. At the same time, the advisory
function makes consent more likely. The clause seems to envision a genuinely con-
sultative relationship between the Senate and the President. It seems to create a
deliberative process, jointly conducted, concerning the composition of the Court.

In the particular context of judicial appointments, there is an additional and high-
ly compelling concern, one that stems from constitutional structure. It may be grant-
ed that the Senate ought generally to be deferential to Presidential nominations in-
volving the operation of the executive branch. For the most part, executive branch
nominees must work closely with or under the President. The President is entitled
to insist that those nominees are people with whom he is comfortable, both person-
ally and in terms of basic commitments and values. It is for this reason, among oth-
ers, that the Senate’s decisions to confirm Attorney General John Ashcroft and So-
licitor General Theodore Olson seem to be entirely correct.

1This section borrows heavily, and often verbatim, from David A Strauss and Cass R
Sunstein, The Senate, the Constitution, and the Confirmation Process, 101 Yale LJ 1491 (1992).
In order to promote readability, I have not included footnotes, which can be found in that essay,
attached as an appendix to my testimony.
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The case is quite different, however, when the President is appointing members
of a third branch. The judiciary is supposed to be independent of the President, not
allied with him. It hardly needs emphasis that the judiciary is not intended to work
under the President. This point is of special importance in light of the fact that
many of the Court’s decisions resolve conflicts between Congress and the President.
A Presidential monopoly on the appointment of Supreme Court Justices thus threat-
ens to unsettle the constitutional plan of checks and balances.

History supports this view of the text and structure. The Convention had four
basic options of where to vest the appointment power: it could have placed the
power (1) in the President alone, (2) in Congress alone, (3) in the President with
congressional advice and consent, or (4) in Congress with Presidential advice and
consent. Some version of each of these options received serious consideration.

The ultimate decision to vest the appointment power in the President stemmed
from a belief that he was uniquely capable of providing the requisite “responsi-
bility.” A single person would be distinctly accountable for his acts. At the same
time, however, the Framers greatly feared a Presidential monopoly of the process.
They worried that such a monopoly might lead to a lack of qualified and “diffused”
appointees, and to patronage and corruption. The Framers also feared insufficient
attentiveness to the interests of different groups affected by the Court. The com-
promise that emerged-the system of advice and consent-was designed to counteract
all of these various fears.

A. THE EARLY AGREEMENT ON CONGRESSIONAL APPOINTMENT

It is important to understand that during almost all of the Convention, the Fram-
ers agreed that the Senate alone or the legislature as a whole would appoint the
judges. The current institutional arrangement emerged in the last days of the proc-
ess. On June 5, 1787, the standing provision required “that the national Judiciary
be [chosen] by the National Legislature.” James Wilson spoke against this provision
and in favor of Presidential appointment. He claimed that “intrigue, partiality, and
concealment” would result from legislative appointment, and that the President was
uniquely “responsible.” John Rutledge responded that he “was by no means disposed
to grant so great a power to any single person. The-people will think we are leaning
too much towards Monarchy.”

James Madison agreed with Wilson’s concerns about legislative “intrigue and par-
tiality,” but he “was not satisfied with referring the appointment to the Executive.”
Instead, he proposed to place the power of appointment in the Senate, “as numerous
eno’ to be confided in-as not so numerous as to be governed by the motives of the
other branch; and as being sufficiently stable and independent to follow their delib-
erative judgments.” Thus, on June 5, by a vote of nine to two, the Convention ac-
cepted the vesting of the appointment power in the Senate.

On June 13, Charles Pinckney and Roger Sherman tried to restore the original
provision for appointment of the Supreme Court by the entire Congress. Madison
renewed his argument and the motion was withdrawn.

The issue reemerged on July 18. Nathaniel Ghorum claimed that even the Senate
was “too numerous, and too little personally responsible, to ensure a good choice.”
He suggested, for the first time, that the President should appoint the Justices, with
the advice and consent of the Senate- following the model set by Massachusetts.
Wilson responded that the President should be able to make appointments on his
own, but that the Ghorum proposals were an acceptable second best. Martin and
Sherman endorsed appointments by the Senate, arguing that the Senate would have
greater information anda point of special relevance here-that “the Judges ought to
be diffused,” something that “would be more likely to be attended to by the 2d.
branch, than by the Executive.” Edmund Randolph echoed this view.

In the end, the Ghorum proposal was rejected by a vote of six to two. At that
point, Ghorum suggested, as an alternative, that the President should nominate and
appoint judges with the advice and consent of the Senate. On this the vote was
evenly divided, four to four.

Madison then proposed Presidential nomination with an opportunity for Senate
rejection, by a two-thirds vote, within a specified number of days. Changing his ear-
lier position, Madison urged that the executive would be more likely “to select fit
characters,” and that “in case of any flagrant partiality or error, in the nomination,
it might be fairly presumed that %4 of the 2d. branch would join in putting a nega-
tive on it.” Pinckney spoke against this proposal, as did George Mason, who argued:
“ Appointment by the Executive is a dangerous prerogative. It might even give him
an influence over the Judiciary department itself.”

The motion was defeated by six to three. By the same vote, the earlier Madison
proposal, in which the Senate would appoint the Justices, was accepted.
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The issue next arose on August 23. Morris argued against the appointment of offi-
cers by the Senate, considering “the body as too numerous for the purpose; as sub-
ject to cabal; and as devoid of responsibility.” But it was not until September 4 that
the provision appeared in its current form. Morris made the only recorded pro-
nouncements on the new arrangement and seemed to speak for the entire, now
unanimous assembly. Morris said, “As the President was to nominate, there would
be responsibility, and as the Senate was to concur, there would be security.” The
Convention accepted the provision with this understanding.

B. THE MEANING OF THE SHIFT TO PRESIDENTIAL APPOINTMENT WITH ADVICE AND
CONSENT BY THE SENATE

There is no evidence of a general agreement that the President should have ple-
nary power over the appointments process. On the contrary, the ultimate design
mandated a strong role for the Senate in the form of the advice and consent func-
tion. In this way, it carried forward the major themes of the debates. With respect
to the need for a Presidential role, the new system ensured “responsibility” and
guarded against the risk of partiality in the Senate. With respect to resistance to
absolute Presidential prerogative, the principal concerns included (1) a fear of “mon-
archy” in the form of exclusive Presidential appointment; (2) a concern for “delibera-
tive judgments”; (3) a belief that “the Judges ought to be diffused,” that is, diverse
in terms of their basic commitments and alliances; (4) a fear of executive “influence
over the Judiciary department itself’; and (5) a desire for the “security” that a sen-
atorial role would provide. It is clear that these concerns reflected a belief that the
Senate could consider what we would now call “ideology.”

As several of the comments suggest, the Senate’s role was to be a major one, al-
lowing the Senate to be as intrusive as it chose. Even Hamilton, perhaps the strong-
est defender of Presidential power, emphasized that the President “was bound to
submit the propriety of his choice to the discussion and determination of a different
and independent body.” Of course, the President retained the power to continue to
offer nominees of his selection, even after an initial rejection. He could continue to
name people at his discretion. Crucially, however, the Senate was granted the au-
thority to continue to refuse to confirm. It also received the authority to “advise.”

These simultaneous powers would bring about a healthy form of checks and bal-
ances, permitting each branch to counter the other. That system was part and par-
cel of general deliberation about Supreme Court membership. The Convention de-
bates afford no basis for the view that the Senate’s role was designed to be meager.
On the contrary, they suggest a fully shared authority over the composition of the
Court. That shared authority was to include all matters that the Senate deemed rel-
evant, including the nominee’s point of view.

C. THE EARLY PRACTICE

The practice of the Senate in the early days of the republic and thereafter attests
to the same conclusion. George Washington’s nomination of John Rutledge, then
Chief Justice of South Carolina, as Chief Justice of the United States is a revealing
case in point. Rutledge’s challenge to the Jay Treaty, negotiated by Washington with
Great Britain, played a pivotal role in the confirmation process. The Jay Treaty was
challenged by the Republicans as a concession to Britain but approved by the Fed-
eralists as a way of keeping the peace. Rutledge attacked the treaty in a prominent
speech in Charleston. The Federalists sought to block the Rutledge appointment on
straightforwardly political grounds. Hamilton, a leader of the support for the Jay
Treaty, led the opposition to Rutledge. The Senate ultimately rejected Rutledge in
part for political reasons, by a vote of fourteen to ten.

Nor was the Rutledge rejection unique. In 1811, the Senate rejected Madison’s ap-
pointment of Alexander Wolcott, partly on the basis of political considerations. In
1826, President Adams’ appointment of Robert Trimble was nearly rejected on polit-
ical grounds. The 1828 nomination of John Crittenden, a Whig, was ultimately pre-
vented through postponement, and squarely on ideological grounds. Similar episodes
occurred in the first half of the nineteenth century. In fact, during the nineteenth
century, the Senate blocked one of every four nominees for the Court, frequently on
political grounds.

The Senate has at times insisted on the “advice” segment of its constitutional
mandate. In 1869, President Grant nominated Edwin Stanton after receiving a peti-
tion to that effect signed by a majority of the Senate and the House. In 1932, the
Chair of the Judiciary Committee, George W. Norris, insisted on the appointment
of a liberal Justice to replace Oliver Wendell Holmes. Greatly influenced by a meet-
ing with Senator William Borah, President Hoover eventually appointed Benjamin
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Cardozo to the Court. The Senator persuaded President Hoover to move Cardozo,
then at the bottom of the President’s list of preferred nominees, to the top.

More recently, the “ideology” of judges has played a role in the Senate’s consider-
ation of many Supreme Court nominees, including David Souter, Robert Bork, Clar-
ence Thomas, Ruth Bader Ginsburg, Stephen Breyer, Anthony Kennedy, and others.
Both Republicans and Democrats have considered the general approach and likely
pattern of votes of Presidential nominees, including nominees for the lower courts.
It would not be excessive to say that in the last twenty years, a bipartisan con-
sensus has emerged on the relevance of “ideology,” so much so that no Senator, and
no outside observer, has seriously argued that it does not matter.

Constitutional text, history, and structure strongly suggest that the Senate is en-
titled to assume a substantial role. There are analogies to proposed legislation and
treaties, and to the Presidential veto. No one thinks that the Senate must accept
whatever bill or treaty the President suggests simply because it is a “competent”
proposal; it would be odd indeed to claim that the President must sign every bill
before looking closely at the merits. Under the Constitution, the role of the Senate
in the confirmation process should be approached similarly.

II. THE CONTEMPORARY FEDERAL JUDICIARY

None of the foregoing discussion suggests that in all periods, the Senate should
give careful consideration to the “ideology” of prospective judges. If the federal judi-
ciary were appropriately diverse, and if it were showing appropriate respect for the
prerogatives of the elected branches of government, there would be great reason to
defer to presidential choices. If the Court were left-of-center, and pressing its own
will in the guise of constitutional interpretation, the Senate should certainly respect
any presidential efforts to redress the balance. But we are in the midst of a different
and quite unusual situation. This is a period of conservative judicial activism, in
which federal judges appear far from reluctant to reject the judgments of other
branches of government. The Supreme Court is leading this unfortunate tendency,
buiilthe lower federal courts are entirely willing to strike down acts of Congress as
well.

Because this is a period of conservative judicial activism, it is very different from
other eras. For example, the period from 1935 to 1950 was generally one of judicial
caution, in which the Court tended to uphold whatever the elected branches did.
The period from 1958 to 1968 saw a great deal of left-wing judicial activism. We
might even say that the Rehnquist Court is the conservative counterpart to the
Warren Court, showing an even greater willingness to strike down legislation.

In terms of sheer competence, no one should doubt that the current Supreme
Court is unusually distinguished. But there are two disturbing facts about the cur-
rent Court and indeed the current federal judiciary as a whole. First, it does not
defer to democratically elected branches. Second, it shows a distinctive ideological
tilt. It is fair to say that it has a heavy right wing, a heavy center, but no left at
all. Let me take these points in sequence.

The simplest fact about the Rehnquist Court is that it has struck down more fed-
eral laws per year than any other Supreme Court in the last half century. Indeed,
the Rehnquist Court has been significantly more aggressive in invalidating federal
statutes that the Warren Court itself. Because the Supreme Court struck down only
one federal statute between the founding and 1856, there is a good chance that the
Rehnquist Court is the all-time national champion, in terms of its sheer willingness
to strike down federal statutes.2 Many of the statutes invalidated by the Court have
had strong bipartisan support within Congress, and in many of the relevant cases,
there was a powerful argument on behalf of constitutionality.

Consider a few simple illustrations:

¢ The Rehnquist Court has reinvigorated the commerce clause as a serious
limitation on congressional power, for the first time since the New Deal
itself.3 As a result, a number of existing federal statutes have been thrown
into constitutional doubt.

¢ The Rehnquist Court has sharply limited congressional authority under
section 5 of the fourteenth amendment, in the process striking down key
provisions of the Americans With Disabilities Act, the Religious Freedom

20f course the raw numbers do not tell us everything we have to know. Perhaps the Court
was correct to invalidate a good deal of federal legislation; perhaps Congress has been, in the
relevant period, enacting a number of unconstitutional statutes. To evaluate these claims, we
need to go behind the numbers. But I believe a careful inspection of the cases shows that too
much of the time, this Court is far from respectful of democratic prerogatives.

3US v. Lopez, 514 US 549 (1995); US v. Morrison, 120 S Ct 1740 (2000).
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Restoration Act,* and the Violence Against Women Act,5 all of which re-
ceived bipartisan support. In fact section 5 of the fourteenth amendment
has a narrower reach than at any time in the nation’s history, because of
the Rehnquist Court’s decisions.

¢ The Rehnquist Court has imposed serious barriers to campaign finance
legislation —with Justices Scalia and Thomas suggesting that they would
be prepared to strike down almost all legislation limiting campaign con-
tributions and expenditures.” Many people do not believe that campaign fi-
nance legislation is a good idea. But many of those who would question it
in principle (as I do) also believe that this is not a subject to be settled by
federal judges.

¢ The Rehnquist Court has thrown affirmative action programs into ex-
tremely serious doubt,® raising the possibility that public employers, public
schools, and public universities will not be able to operate such programs.
Many people reasonably doubt the sense, wisdom, and fairness of affirma-
tive action programs. But those who have these doubts usually do not be-
lieve t}ll)at the issue should be resolved by federal judges, as it now threat-
ens to be.

¢ The Rehnquist Court has given heightened protection to commercial ad-
vertising, to the point where advertising does not have much less constitu-
tional protection than political dissent.®

¢ In many cases, the Rehnquist Court has interpreted regulatory statutes
extremely narrowly, choosing the interpretation that gives as little as pos-
sible to victims of discrimination, pollution, and other misconduct.

On the basis of all this, there can be no doubt that this is a quite activist Court-
activist in the sense that it does not have a modest conception of its role in the con-
stitutional design.10

Now to the issue of “tilt.” It is notable that the Supreme Court has moderates
but no liberals—no one who stands as a jurisprudential successor to Justices Wil-
liam Brennan and Thurgood Marshall. The so-called “liberal wing” actually consists
of two moderate, precedent-respecting Republicans (John Paul Stevens and David
Souter) and two moderate Democrats who are respectful of precedent and represent
centrist thinking (Ruth Bader Ginsburg and Stephen Breyer). The Court has no lib-
erals in the sense that none of its members would follow in the path set by Brennan
and Marshall.11

If we put the Court’s activist inclinations together with its tilt, we reach a simple
conclusion: The Court is all too willing to federal statutes, and the statutes that it
is willing to strike down are usually those that diverge from a conservative ortho-
doxy. It is unsettling but true to find a considerable overlap between the general
directions charted by the current Court and the general directions charted by Re-
publican Party platforms over the last two decades. There can be no doubt that the
transformation in the federal judiciary, produced over the last twenty years, has

4 City of Boerne v. Flores, 521 US 507 (1997).

5US v. Morrison, 120 S Ct 1740 (2000).

SFEC v. National Conservative PAC, 470 US 480 (1985).

7See Nixon v. Shrink Missouri Government PAC, 120 S Ct 897 (2000) (Thomas, J., joined by
Scalia, J., dissenting).
( séﬁu)farand Constructors v. Pena, 515 US 200 (1995); Metro Broadcasting v. FCC, 497 US 547
1990).

9See, e.g., 44 Liquormart, Inc. v. Rhode Island, 517 US 484 (1996).

10The idea of “judicial activism” is an unusually vexed one, above all because any claim that
the judges are “activist” seems to depend on accepting a certain theory of legitimate interpreta-
tion. If originalism is the right approach to constitutional law, then Justice Scalia is no activist.
If democracy-reinforcement is the right approach to interpretation, then Earl Warren was hardly
an activist. Here is the problem: If we need to agree on a theory of interpretation in order to
know whether judges are activist, discussion of the topic of “activism” will become extremely
difficult and in a way pointless. A disagreement about whether judges are activist will really
be a disagreement about how judges should be approaching the Constitution; and the notions
of activism and restraint will have added nothing. Following Judge Richard Posner, I am using
a neutral definition here. A court is activist when and to the extent that it is willing to strike
down legislation or other acts and decisions by other branches of government. On this view, to
call a court activist is not necessarily to condemn it. It is on this view that the Rehnquist Court
counts as the most activist in the nation’s history, simply because and to the extent that it has
struck down more federal laws, on an annual basis, than of its predecessor courts. To be sure,
this statistic does not tell us everything we need to know. But it is highly suggestive about cur-
rent tendencies and trends.

11This is lamentable not because I believe that this is the correct path (in fact I strongly dis-
agree with the path marked out by Justices Brennan and Marshall), but because a Court that
lacks anyone committed to it is missing something important—just as a Court lacking the views
of Scalia and Thomas would be missing something important.
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been a product of political forces, and in particular of a self-conscious effort, by Re-
publicans in the White House and the Senate, to ensure a judiciary of a certain
stripe. This effort to transform the federal judiciary has been quite successful—in
part because President Clinton, to his credit, generally made centrist appointments,
on the Supreme Court and on the lower courts. In fact it is hard to think of any
non-centrist appointment by President Clinton within his eight years in the White
House. By contrast, President Bush and particularly President Reagan made a sus-
tained effort to appoint young, conservative judges, many of whom continue to have
a dominant influence on the lower courts, charting its basic directions.

III. THE SENATE’S CURRENT ROLE

If President Bush follows the path set by his predecessors, and if the Senate re-
mains passive, what might the future look like’ We could easily imagine a situation
in which federal judges

« strike down affirmative action programs, perhaps eliminating such pro-
grams entirely;

¢ strike down campaign finance reform;

¢ invalidate portions of the Endangered Species Act and the Clean Water
Act;

« reinvigorate a controversial understanding of the Second Amendment, so
as to disable Congress and the states from enacting gun control legislation;
¢ elevate commercial advertising to the same basic status as political
speech, thus preventing controls on commercials by tobacco companies
(among others);

¢ further reduce congressional power under the commerce clause;

¢ generally limit democratic efforts to prevent disabled people, women and
the elderly from various forms of discrimination;

« significantly extend the reach of the “takings” clause, thus limiting envi-
ronmental and other regulatory legislation;

I ban Congress from allowing citizens to sue to ensure enforcement of the
aw;

¢ and much more.

From the constitutional point of view, what would be most troublesome about
such a future would not be the results. It would be the large transfer of power from
democratic branches to the federal judiciary. For people of varying political commit-
ments, this transfer of power should be quite troublesome. The conservative attack
on “liberal judicial activism” is now out of date, but it had a great deal of merit.
Conservative judicial activism is not better.

Should anything be done about the situation? In an ideal world, neither Demo-
crats and Republicans would have to think, most of the time, about the political con-
victions of judicial nominees. In such a world, both Republicans and Democrats
would insist on high-quality judges who would decide cases based on legal grounds
that could be accepted by people with diverse views. As I have suggested, rule by
left-wing judges is as bad as rule by right-wing judges. In the 1970’s, I believe that
Republicans were right to attack undemocratic, overly ambitious rulings of the War-
ren Court. Yet by focusing so carefully on judicial appointments, recent officials
have also produced undemocratic judiciary, one with far too little respect for the
prerogatives of the elected branches.

If President Bush seeks judges with political missions, there is only one remedy.
As a minimal step, the Senate should be prepared to block any effort by Mr. Bush
to fill the courts with people of a particular ideological stripe. Of course the Senate
has the power to refuse to consent to a presidential appointment; and the Senate
should deny its consent to nominees who cannot demonstrate that they have a
healthy respect for democratic prerogatives, and will refuse to participate in any
general effort to engraft new constitutional limitations on congressional power. Jus-
tices Scalia and Thomas have been distinguished members of the Court, and their
voices deserve to be heard. But a federal judiciary that follows their lead would
make unacceptable inroads on democratic self government. The Senate should not
permit this to happen.

Under the Constitution, the Senate also has power to provide “advice” to the
president. As we have seen, the Constitution’s framers intended the Senate’s “advice
and consent” role to provide security against what they greatly feared: an over-
reaching president willing to dominate the judiciary. The Senate should reclaim its
advisory role,collaborating to ensure the creation of a modest, and properly bal-
anced, federal judiciary. The Senate would be well within its rights to insist on a
role in “advising” the President about the appropriate mix of federal judges, on the



67

lower courts as well as the Supreme Court. It would be most surprising if mutual
agreeable accommodations could not be worked out.

A clarification: If the Court lacked anyone with Justice Scalia’s views, and if it
was tilted to the left, it would be appropriate to confirm someone like Justice Scalia,
and perhaps even appropriate to insist on someone like Justice Scalia. A successful
effort by Democrats, to create a left-wing judiciary with similar hubris, would prop-
erly meet with an aggressive Republican response.

CONCLUSION

In the context of the judiciary, the idea of “ideology” is a complicated one. Some
people seem to think that they really know how to interpret the Constitution, and
speak and write as if everyone who disagrees has an “ideology.” But it is better to
think that there are several reasonable approaches to interpreting the Constitution,
and that in a democratic society, it is desirable to ensure a reasonable mix.

No one really doubts that “ideology,” in terms of general approach, or patterns of
likely votes, is relevant to the nomination and confirmation of federal judges. Every-
one would consider certain views out of bounds. In the present circumstances, it 1s
appropriate for the Senate to impose a high burden of proof on presidential nomi-
nees, in order to ensure that the federal judiciary has an appropriate mix of views,
and does not accelerate the current trend toward an unacceptably aggressive role
for federal judges in the constitutional order.

Chairman SCHUMER. Thank you, Professor Sunstein, for excellent
testimony once again.

Our next witness is Professor Eugene Volokh. Professor Volokh
now serves as professor of law at the University of California at
Los Angeles. He teaches and has widely published on constitutional
law, including religious freedom, civil rights, and freedom of
speech. Professor Volokh received his undergraduate and law de-
grees from UCLA, and after clerking on the Ninth Circuit Court of
Appeals he clerked for Associate Justice Sandra Day O’Connor on
the Supreme Court of the United States.

Professor Volokh?

STATEMENT OF EUGENE VOLOKH, PROFESSOR OF LAW, UNI-
VERSITY OF CALIFORNIA AT LOS ANGELES, LOS ANGELES,
CALIFORNIA

N Mr. VOLOKH. Thank you very much. It is great pleasure to be
ere.

I wanted to make a few points, all of which converge on my basic
point, which is that the Supreme Court as it is today is a fun-
damentally mainstream institution with mainstream views. And
the conservatives, such as they are called, on the Supreme Court
are also mainstream in their views, albeit, of course, as one might
gather, somewhat toward the conservative side of the mainstream.

This, in fact, echoes something that I think Mr. Cutler had said
earlier that, in fact, the Supreme Court today does exhibit the vir-
tues of moderation that people been asking for. And let me try to
support this with particular facts about the Court’s recent record.

The Constitution is indeed a shield to be used by the people
against the Government. At the same time, it is an empowering of
the Government, it is a creation of the Government. There is no
doubt that both the Federal Government and the State govern-
ments are properly the repositories of great power. There is equally
no doubt the Constitution constrains them, and that the courts in
our system of government enforce some of those constraints.

Those constraints come from the Bill of Rights and those con-
straints come from the structural provisions of the Constitution. It
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is quite clear that the text of the Constitution was intended to im-
pose some pretty serious structural constraints in the name of
shielding the people against the Federal Government on the Fed-
eral Government. That is clear from the text, from the original
meaning, and it has been pretty much a fundamental part of our
constitutional structure.

The Supreme Court enforces both the Bill of Rights and the
structural constraints. It enforces them against the Federal Gov-
ernment and against the State governments. In recent years, it has
struck down at a somewhat higher rate Federal laws than before.
I think at a somewhat lower rate has it struck down State courts
than, say, the Warren Court had. But it is certainly supposed to
enforce the constraints against both kinds of government.

It is interesting if you look at Federal statutes held unconstitu-
tional by the Rehnquist Court, not including this term just because
they weren’t included in this last, there have been about 30. Fif-
teen of them have involved Bill of Rights protections, and the Su-
preme Court concluded, often in a way that cut across political
lines, that certain Federal laws violated those rights.

Ten of the 15 involved the First Amendment. In fact, Justice
Kennedy, for example, who is a conservative on the Court in many
respects, has taken a rather broad view of free speech. Justice
Breyer has taken a rather narrow view of free speech. Chief Justice
Rehnquist and Justice O’Connor have also taken a fairly narrow
view, whereas Justices Souter and Thomas have a somewhat
broader view.

So in those areas I think we will all agree—we may disagree as
to the particular decisions that were rendered, but I think we will
all agree that it is quite proper for the Court to enforce the con-
stitutional constraints against both the Federal Government and
State governments. That is its role in our system.

Likewise, I would say that it is proper for the Court to enforce
the indubitable structural constraints that the Constitution im-
poses on the Federal Government. Of the 30 cases, about 5 have
involved separation of powers provisions, things like the Export-Im-
port Clause and such, and about 10 of them have involved the
question of substantive Federal power.

These are, in some respects, the most controversial ones. But,
again, my first point is that the restraints on Federal power are
part of the Constitution. They were clearly understood by the
Framers. They, in fact, believed they were to be the most important
part of the shield that the Constitution erects in order to protect
against the Federal Government. And I think it would be improp-
erly activist for the Court to ignore, to willfully set aside these
clear constitutional constraints, although, of course, there can be
debate about the proper definition of the scope of those constraints.

My second point is that if you look at the Court today, it is com-
posed of two wings with questions of Federal power, setting aside
the Bill of Rights provisions, but substantive power. One wing
would say that the Federal Government has pretty much 100 per-
cent of the power, and the other one would say the Government
has pretty much 95 percent of the power.

Now, there have been some pretty prominent debates naturally
in the course of litigation, especially cases that come before the Su-
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preme Court, they are going to be at the cusp, at the boundary, at
the place of debate just by the nature of the way the cases come
before the Supreme Court. But the remaining 95 percent of the
stuff is almost never debated. It is quite clear that the Federal
Government has substantial powers over manufacture of goods,
over commerce in goods, interstate and intrastate commerce in
goods, much broader power than was generally understood
throughout American history. But probably it is proper that it now
has this broader power because, in fact, the scope of commerce has
expanded so much.

The question is does it have all the power. Do those provisions
of the Constitution that constrain Federal power, the enumerated
powers provisions—are they, in fact, a nullity? Should they just be
completed ignored or should they be given a certain degree of
meaning?

Now, the way I have framed this issue, you probably have some
sense of where I probably would come out on this, but I would
quite acknowledge that the view of the four liberals on the Court
of the 100-percent Federal power provision, I think, is a main-
stream position. There are arguments in favor of that. The view of
the other side is also eminently a mainstream position.

It does involve the striking down of certain Federal statutes, and
that is not something that the Court should ever do lightly. None-
theless, it seems to me that it is something that is well within the
mainstream, well within the understanding of the Framers of the
Constitution, as well as the understanding of American constitu-
tional tradition.

Let me just mention a couple of specific points on this. First of
all, if you look at the cases which involve the conclusion that the
Federal Government just lacks certain enumerated powers—the
Lopez case involving the Gun-Free School Zones Act, the Morrison
case involving the Violence Against Women Act, the City of Boerne
case involving the Religious Freedom Restoration Act—all of them
involved actually really quite substantial recent expansions of the
asserted claims of Federal power.

Historically, the Court has rarely struck down Congressional acts
because Congress has generally been very careful to really pay at-
tention to things that involve interstate commerce, or at least com-
merce. When you are talking about the regulation of non-commer-
cial activity that has been traditionally part of the scope of State
power rather than Federal power, it makes sense that the Court
would look to the Constitution and conclude that there are certain
restraints on the Federal Government there.

It is interesting, by the way, to note that one of those decisions,
the Boerne decision, was, on the question of Federal powers, 7-0.
Two dJustices didn’t reach it, and of the seven Justices, Justices
Stevens and Ginsburg took the view that Congress had exceeded
its powers.

Sovereign immunity decisions rest on somewhat different issues.
I think that there are much more serious criticisms that could be
leveled against them, as well as defenses. But they also come from
a tradition of over 100 years of explicit judicial understanding and
substantial Framing-era evidence that, rightly or wrongly -and by
the way, I am no fan as a policy matter of sovereign immunity—
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the Framers understood the state as retaining certain limited im-
munities against damages remedies under Federal statutes. So,
again, these are very mainstream decisions.

Likewise, some of the decisions on the Bill of Rights side that
Professor Sunstein criticizes are also very mainstream decisions. In
fact, the notion that the Constitution has something to say about
restrictions on speech and association, even if enacted in the name
of campaign finance reform, the notion that it has something to say
about commercial advertising, and the notion that it has something
to say about affirmative action and racial preferences hardly is con-
troversial or outside the mainstream notion.

On commercial advertising, Justice Stevens, alongside of Justice
Thomas, have been serious advocates of the notion that freedom of
speech includes the freedom of speech that is aimed to persuade
people to buy products. On campaign finance speech restrictions
and association restrictions, likewise there have been strong voices
on both the left and the right in favor of the notion that the First
Amendment does protect those rights; likewise with regard to ra-
cial preferences and affirmative action.

So it seems to me one can agree or disagree as a policy matter
with some of the things the Court has been saying, but this is an
eminently mainstream Court. It is mainstream in the sense that it
takes seriously the notion of using the Constitution as a shield, a
modest shield, but still as a shield against government power, both
Federal and State.

It is mainstream in the fact that it acknowledges the Federal
Government has tremendous powers, powers that are much greater
than had been understood many times in the past, but at the same
time powers that are in some measure limited. So it seems to me
whatever one might say about this, this is a mainstream Court and
the conservative wing of the Court is also firmly part of the main-
stream.

[The prepared statement of Mr. Volokh follows:]

STATEMENT OF EUGENE VOLOKH, PROFESSOR OF LAW, UNIVERSITY OF CALIFORNIA,
Los ANGELES

Mr. Chairman, Senator Sessions, thank you for inviting me to address this very
important topic. My name is Eugene Volokh, and I'm a professor of law at the Uni-
versity of California at Los Angeles.

The chief point I'd like to make today is that the Supreme Court’s recent jurispru-
dence, including the views of the Court’s more conservative members, has been firm-
ly within the mainstream of American constitutional thought. One may agree or dis-
agree with this jurisprudence, but one has to acknowledge that it’s entirely main-
stream.

The substantive federal power decisions (United States v. Lopez, 514 U.S. 549
(1995), City of Boerne v. Lopez, 521 U.S. 507 (1997), and United States v. Morrison,
529 U.S. 598 (2000)) are excellent examples of this sort of mainstream, eminently
justifiable constitutional decisionmaking. The Constitution clearly sets up a federal
government of enumerated powers-this is one of the fundamentals of James Madi-
son’s scheme. That’s clear from the text of the document, and from all the contem-
poraneous historical evidence.

By very mildly reining in federal power, the Supreme Court has simply reaffirmed
this fundamental constitutional principle. In fact, in one of these cases, Boerne, even
Justices Stevens and Ginsburg agreed that the Congress had overreached its enu-
merated powers. And in Jones v. United States, 529 U.S. 848 (2000), all nine Jus-
tices (in an opinion written by Justice Ginsburg) took the view that applying a fed-
eral arson statute to “traditionally local criminal conduct” with no connection to
commercial activity would at least pose a very serious constitutional problem.
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Moreover, even in Lopez and Morrison, the debate was between the more liberal
Justices’ position that Congress has powers that are 100% unlimited (except by the
Bill of Rights), and the more conservative Justices’ position that Congress has pow-
ers that are 95% unlimited. Congress still has tremendous powers, even in areas
of traditional state influence. The Court simply recognized that at some point even
Congress’s great powers go too far. The decisions are important, but they are mostly
symbolic constraints. They do not seriously interfere with Congress’s power to legis-
late.

Likewise, the state sovereign immunity decisions are part of a tradition that goes
back a century and a half. There’s a contentious historical debate about how the
Constitution should be interpreted on this question; I don’t know which side is right
on this matter. But though as a policy matter I do not like sovereign immunity, it’s
clear to me that the Court’s decisions follow a longstanding tradition, and are con-
sistent with the great majority of the precedents.

Though the Rehnquist Court has not tried to transfigure the legal system by over-
turning state laws anywhere nearly as much as the Warren Court did, it has been
striking down federal laws more often than past courts have. But this is largely be-
cause there are now more federal laws than in the past, especially in constitu-
tionally sensitive areas.

Before the advent of the Internet, most speech restrictions (except in the special-
ized area of radio and television broadcasting) were imposed by states. Congress had
never passed the Book Decency Act or the Movie Decency Act. But when Congress
stepped in to restrict speech in the new nationwide (and international) medium of
the Internet, naturally the Court stepped in, and imposed on Congress the same
rules that it had long imposed on the states.

Until recent years, violent crime-except in the context of clearly interstate trans-
actions-was largely seen as a state matter. But when Congress enacted laws such
as the Gun-Free School Zones Act or the Violence Against Women Act, the Supreme
Court had to step in and consider whether Congress had overreached the constitu-
tional boundaries. That is the Court’s job, and the further Congress tries to reach,
the more likelihood there will be that there is indeed overreaching.

Chairman SCHUMER. Thank you, Professor Volokh.

Our next witness is Marcia Greenberger. She is the founder and
co-president of the National Women’s Law Center. She is a recog-
nized expert on sex discrimination and the law, and has partici-
pated in the development of key legislative initiatives and litigation
protecting women’s rights, particularly in the areas of education,
employment and health. She has been counsel in landmark litiga-
tion establishing new legal precedents for women and the enforce-
ment of laws prohibiting discrimination in employment, education,
athletics and health, and is the author of numerous published arti-
cles, including a chapter on key legal and policy issues in one of
the first medical texts on women’s health published in 1998.

She received her B.A. with honors in 1967 and her J.D. cum
laude in 1970 from the University of Pennsylvania. In 1972, she
started and became the director of the Women’s Rights Project at
the Center for Law and Social Policy, which became the National
Women’s Law Center in 1981.

Thank you very much, Ms. Greenberger, for coming.

STATEMENT OF MARCIA D. GREENBERGER, CO-PRESIDENT,
NATIONAL WOMEN’S LAW CENTER, WASHINGTON, D.C.

Ms. GREENBERGER. Thank you, Senator Schumer. I appreciate
the invitation of the Committee to testify today.

As you said, I come as co-president of the National Women’s Law
Center, which has since 1972 been integrally involved in the major
efforts to secure and defend women’s legal rights. With me is Ju-
dith Appelbaum, the Center’s vice president and director of employ-
ment opportunities.
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We cannot imagine a more important topic, of course, for the
rights of women, their very health and safety, and for all people in
this country. I have a fuller written statement that I would appre-
ciate being submitted to the record.

Chairman SCHUMER. Without objection, it is in the record.

Ms. GREENBERGER. Thank you.

Well, in answering the question, should ideology matter, let me
begin with illustrations of the real people behind some of those
cases and principles that have been discussed earlier and the way
those actual peoples’ lives have been affected by the judicial philos-
ophy of the Justices who have ruled on their fate.

Let me say, first of all, in recent years, often by 5—4 decisions
and with vigorous dissents, we have seen the judicial philosophy of
Justices take away key rights and the very authority of Congress
to protect those rights for countless Americans.

Take Patricia Garrett, a registered nurse who was demoted by
the hospital she worked for after missing work in order to receive
radiation and chemotherapy treatments for breast cancer. Five Jus-
tices on the Supreme Court denied her the ability to hold her em-
ployer accountable under the Americans with Disabilities Act.
These five Justices said Congress’ effort in passing that Act to pro-
tect lller and other disabled Americans like her was unconstitu-
tional.

Or take Christy Brancala, a young woman who was sexually as-
saulted on her college campus. The same five-member majority of
the Supreme Court, again with four Justices bitterly dissenting, de-
nied her the right to sue her attackers, a right that Congress had
Wante(;l her to have under the Violence Against Women Act it
passed.

The witness just preceding me talked about these positions as
being well within the mainstream. Sometimes, of course, the main-
stream is in the eye of the beholder, and if the courts are filled
with judges and justices who take one particular position, perhaps
that turns that position more into a mainstream position than one
might have ever expected in the past.

But certainly for the women across the country who worked their
hearts out to get the Violence Against Women Act passed, and
their male allies in Congress and across the country who recog-
nized the dramatic effect that violence against women has on wom-
en’s ability to move freely across this land, to engage in work, to
effect interstate commerce, and the mountains of legislative history
that this Senate and the House amassed when it passed the Vio-
lence Against Women Act, they were shocked to find five Justices
saying that Congress had no constitutional authority to make those
findings, could not see the effect of violence against women and its
dramatic connection to the Commerce Clause, let alone the kind of
discrimination that women faced in courts in trying to assert their
rights that many State attorneys general presented to the Supreme
Court in support of the constitutionality of the Violence Against
Women Act.

That same razor-slim majority has denied others, women and
men, the ability to hold their employers accountable for age dis-
crimination in the workplace, if they happen to work for a State
agency. The judicial philosophy driving these five judges could be
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extended, I fear, to limit the rights of our citizens under many
other bedrock laws. And I will say again these are laws that
women fought for, with men, laws like the Equal Pay Act and the
Family Medical Leave Act, to name just two.

Individual rights, our most fundamental rights, are at risk. If the
Supreme Court has a shift of even one key Justice and if lower
courts are filled with judges who are antagonistic to Roe v. Wade,
millions of women could see their health and even their lives
placed at risk.

Clean air and clean water have been mentioned. I want to add
to the list medical privacy. Statute after statute have been nar-
rowed. Employment discrimination rights, education opportuni-
ties—these are all things that we thought Congress had passed, in-
tending to protect all of us, and we have seen judges, and espe-
cially now also the Supreme Court narrowing those rights.

So does judicial philosophy and ideology on the courts matter? Of
course it matters in the most fundamental way to each of us, to our
children, no matter where we live all across the country.

As has been discussed, taking judicial philosophy account in judi-
cial confirmations is nothing new. It is obviously nothing new in
terms of the history of our country and the role of the Senate. It
is certainly nothing new with respect to the President in his selec-
tion of those nominees.

We now, as has also been discussed, have a President who has
said in a very straightforward way that he is looking at judicial
philosophy in selecting his own nominees. Mr. Cutler described ear-
lier a time that he would like to harken back to, a time when Presi-
dent Eisenhower did not look at judicial philosophy as the touch-
stone of his selections.

He, as some have pointed out, may have regretted the fact that
he didn’t look at judicial philosophy and give it more weight, since
it has been described as his saying it was some of the biggest mis-
takes that he made. But that obviously also affected the role that
the Senate chose to play, not the constitutional prerogatives that
the Senate could have asserted if the times were different, as they
so clearly are now.

I want to also refer to another scholar who had been mentioned
earlier today, Professor Charles Black. He said the Constitution
permits, if it does not compel, the taking of a second opinion from
a body just as responsible to the electorate and just as close to the
electorate as is the President. And this second opinion, as Professor
Black and many others have shown, should be formed independ-
ently. As has also been discussed, the judiciary is our third and
independent branch, independent from the executive and from the
legislature, and it should not be the province of either one.

I want to make a couple of other points, given how critical the
issues are today, and that is in the scrutiny that the Senate owes
the American people for the nominees for lifetime appointment to
the judicial branch of Government, it is of critical importance that
any doubts that a Senator may harbor about a nominee’s judicial
philosophy in the critical areas that have been outlined today and
many others must be resolved in favor, as Senator Byrd has said,
of the interests of our country and its future.
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No individual person has a right to a lifetime appointment to our
bench, but the American people have a right to expect that their
elected representatives will protect their constitutional and legal
protections that have been at the core of what has made this coun-
try the democracy that it is.

As a part of the record, I have asked that a report that the Na-
tional Women’s Law Center presented, “The Supreme Court and
Women’s Rights: Fundamental Protections Hang in the Balance,”
be included in the record. That goes into much greater detail about
some of these rights that are hanging in the balance.

I do want to just say a couple of other quick things about the
scrutiny. When nominees come before the Senate, it is, as we have
heard in most dramatic detail today, so clear that people mean
very different things when they talk about not wanting to see an
activist Court or respecting precedent.

We have heard generalized statements about being in the main-
stream or following precedent, but we see just by the testimony
that preceded me how differently individuals interpret those very
general phrases. It is essential that in these hearings the judicial
philosophy, as distinct from positions on specific cases to come be-
fore those judges if they are confirmed, be explored.

I want to say that in looking at and taking the measure of a
nominee, some key lessons must be learned from the past. First,
a nominee’s previous writings and statements should be taken seri-
ously. Confirmation conversions where nominees claim that they
did not mean what they said or they said it just to be provocative
should be viewed with strict and most skeptical scrutiny.

Moreover, if a nominee has little or no record on relevant issues,
that nominee bears the burden of assuring the Senate that his or
her judicial philosophy is acceptable. This is particularly important
when, as now, the President has made clear that he is looking for
judicial nominees who fit a particular mold.

The White House and the Justice Department have the oppor-
tunity and ability to thoroughly vet the judicial philosophy of the
potential nominees, and it is important that the Senate do the
same. Thus, a judicial nominee who appears in his or her confirma-
tion hearing to be a blank slate is likely to have revealed him or
herself to administration vettors to be nothing of the kind.

As one legal scholar put it, “No judge is a blank slate. Every
judge has views on important issues before assuming the bench,
and those preexisting beliefs influence decisions. Whether stated or
not, the views still exist. Thus, a judicial candidate’s refusal to an-
swer questions does not communicate open-mindedness, just se-
crecy.”

I hope that time does permit a review of some of the discussion
of what happened in the judicial nomination and confirmation
hearings of Judge Bork, and ultimately Clarence Thomas as well,
and especially in the context of Clarence Thomas, where his very
generalized answers about not having positions on key issues such
as Roe v. Wade and coming to the Court with a completely open
mind and having never even discussed Roe v. Wade at any point
that he could remember, even though that decision had come down
when he was in law school, played a very prominent role in his con-
firmation.
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He assured this Senate he did not have an ideology to take to
the Court, and 8 months after being on the Supreme Court voted
to overturn Roe v. Wade and has repeatedly and consistently said
that he thinks that Roe was wrongly decided. Reporters have since
cited sources saying that in their work with Clarence Thomas to
prepare for the confirmation hearings, he was directed to say noth-
ing about his views on Roe v. Wade, lest if he were more open with
the Senate it would have interfered with his ultimate confirmation.

It is essential that risks, in short, and the concerns of potential
nominees be placed not at the feet of the American public to bear,
but rather that the burden be on the nominee to assure the Senate
that they belong and earn and deserve that lifetime appointment.

Thank you.

[The prepared statement of Ms. Greenberger follows:]

[Additional material is being retained in the Committee files.]

STATEMENT OF MARCIA D. GREENBERGER, CO-PRESIDENT, NATIONAL WOMEN’S LAW
CENTER

My name is Marcia Greenberger, and I appreciate your invitation to testify today.
I am Co-President of the National Women’s Law Center, which since 1972 has been
at the forefront of virtually every major effort to secure and defend women’s legal
rights. With me is Judith Appelbaum, the Center’s Vice President and Director of
Employment Opportunities.!

I. INTRODUCTION: WHY THE SENATE’S CONFIRMATION ROLE IS CRITICAL

The issue that is before the Subcommittee today is one that is of central impor-
tance to the American people. What is at stake is nothing less than the composition,
for decades to come, of one of the three separate and equal branches of our govern-
ment. While more public attention is generally focused on the process of selecting
the occupants of the other two branches—through the Presidential and Congres-
sional elections—the judiciary has at least as much impact on the lives of citizens,
through its role in interpreting and applying the laws of the land that govern us,
including the fundamental rights and liberties protected by the Constitution. More-
over, because members of the judicial branch are appointed with lifetime tenure, the
scrutiny that they receive during the nomination and confirmation process is the
only form of accountability for them that our system provides, short of the ex-
treme—and extremely rare—remedy of impeachment. That is why the way in which
the Senate carries out its constitutional role in the confirmation of judges is of such
paramount importance of all Americans.

For women, and the fact for all Americans, over the last 30 years the federal
courts have allowed important advances to be made in the elimination of barriers
to equal opportunity for all. Through their interpretations of the equal protection
and privacy guarantees of the Constitution and of federal statutes aimed at eradi-
cating sex discrimination and arbitrary barriers to the advancement of women, mi-
norities, the disabled and older Americans, the federal courts have given life to the
protections our laws provide for important rights and liberties—including the right
to equal opportunity in the workplace, in education, and indeed in all facets of soci-
ety, as well as a woman’s right to choose to terminate a pregnancy. The role of the
Supreme Court in protecting women’s rights, with some barely surviving by 5 to 4
margins, and the ways in which many hard-fought gains have been weakened by
slim majorities of the Court in recent years, are the subject of a National Women’s
Law Center report entitle The Supreme Court and Women’s Rights: Fundamental
Protections Hang in the Balance, which is attached to this testimony and which I
would like to submit for the record. This report documents in detail how a shift of
eve}? just one vote on the Court could turn back the clock for women’s core legal
rights.

While our report focuses on the Supreme Court, it important to recognize the
enormous power that lower federal courts, especially the Courts of Appeals, also
wield over these and other critical issues. The vast majority of cases in the federal
system are never accepted for review by the Supreme Court, and the highest level

1T would also like to acknowledge the assistance of two Center legal fellows, Nicole Deddens
and Susannah Voigt, in the preparation of this testimony.
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of review available is a Court of Appeals.2 Indeed, the number of cases heard by
the high court has declined in recent years.? Moreover, while some have suggested
that lower court nominations require less scrutiny because these courts are con-
strained by Supreme Court precedents, the Supreme Court’s jurisprudence in many
areas leaves a great deal of latitude for lower courts. For example, the Supreme
Court’s decision in Planned Parenthood v. Casey, 505 U.S. 833 (1992), adopted a
highly subjective standard that allows states to impose restrictions on abortion as
long as they do not place an “undue burden” on a woman who seeks to terminate
her pregnancy. When is a burden “undue”? The Supreme Court gave little guidance,
and some lower court judges decided that even substantial obstacles placed in a
woman’s path were not “undue. “ A full eight years elapsed between the time the
Supreme Court established the standard and the time it first reviewed any lower
court’s application of it in 2000, and countless women had their right to choose ir-
revocably lost by erroneous lower court rulings in the meantime. On other issues,
son}lle judges have gone so far as to disregard precedents of the Supreme Court alto-
gether.*

Lower court appointments also take on particular significance in light of the cur-
rent composition of many of those composition of many of those courts. A majority
of the Courts of Appeals are comprised of majorities that reflect a conservative judi-
cial philosophy. And the extreme views of some Circuits, especially the Fourth, on
the fundamental legal issues of the day have been the subject of extensive com-
mentary.? A tilt to the right has been exacerbated by the Senate’s refusal to confirm
an inordinately high number of qualified nominees—some 36 in all—to the Courts
of Appeals during the last eight years, thus disrupting the balancing process that
normally takes place over time as Administrations change. There are now over 30
open seats on the Courts of Appeals. If these seats are filled with conservatives who
make it thought the Federalist Society screening process, and who fit the mold of
Justices Scalia and Thomas (whom President Bush has cited as appropriate judicial
role models), the overall ideological tilt of the federal judiciary will shift even fur-
ther to the right, with serious repercussions for all those who look to the courts for
the protection of civil rights, women’s rights, individual liberties, and other funda-
mental values of our society. We will see even fewer of the splits among the Circuits
that normally trigger Supreme Court review, and less of the kind of debate among
different judicial perspectives within panels of Circuit judges that can affect the out-
come of cases and the development of the country’s jurisprudence.

Moreover, the very ability of Congress to protect the American people is on the
line. When the courts take an unduly narrow view of the constitutional authority
of Congress to pass legislation—as the Supreme Court has done, to cite just a few

2While 54,088 cases were acted on in 1999 by the 12 Courts of Appeals, only 83 cases were
argued before the Supreme Court in 1999. See, SUPREME COURT OF THE UNITED STATES,
2000 YEAR END REPORT ON THE FEDERAL JUDICIARY, <http:/www.supremecourtus.gov/
publicinfo/year-end/2000year-endreport.html>; JUDICIAL BUSINESS OF THE UNITED
STATES COURTS: 2000 ANNUAL REPORT OF THE DIRECTOR, <http:/www.uscourts.gov/
judbus2000/contents.html>; See also, Edward A. Purcell, Jr. Reconsidering the Frankfurtian
Paradigm: Reflections on Histories of Lower Federal Courts, 24 L. & SOC. INQUIRY 679, 722
(1999) (citing statistics that suggest that over 95% of decisions by the court of appeals are final);
Ashutosh Bhagwat, Separate But Equal? The Supreme Court, The Lower Federal Courts, and
the Nature of the “Judicial Power,” 80 B.U.L.REV. 967, 984-5 (2000) (demonstrating that as
a practical matter federal courts are not and have not been under the close supervision of the
Supreme Court since “the threat of review by the Supreme Court is extremely limited, given
practically and voluntarily adopted constraints on the Court’s docket, and the huge volume of
federal litigation ”).

3See, e.g., Arthur D. Hellman, The Shrunken Docket of the Rehnquist Court, 1996 S. CT.
REV. 403; David M. O’Brien, Join-3 Votes, the Rule of Four, the Cert. Pool, and the Supreme
Court’s Shrinking Plenary Docket, 13 J.L. & POL. 779, 807 (1997); ADMINISTRATIVE OFFICE
OF THE U.S. COURTS, JUDICIAL BUSINESS OF THE UNITED STATES 71 (2001).

4See, e.g., Hopwood v. State of Texas, 78 F.3d 932 (1996), in which a panel of the Fifth Cir-
cuit, explicitly declining to follow the Supreme Court’s ruling in Regents of Univ. of Cal. v.
Bakke, 438.S. 265 (1978), held that race-based affirmative action can never be used to further
diversity in institutions of higher education, id. at 944; United States v. Dickerson, 166 F.3d 667,
692 (4th Cir. 1999), rev'd 120 S.Ct. 2326 (2000) where the appeals court held that, contrary to
30 years of precedent, the Court’s decision in Miranda v. Arizona, 384 U.S. 436 (1966), was not
binding in federal courts. The Supreme Court subsequently reversed this decision by a 7-2 vote.
Dickerson v. United States, 120 S.Ct. 2326 (2000).

5See e.g., Brooke A Masters, Battle Brewing Over 4th Circuit Nominees, The Washington Post,
May 5, 2001, Al (“Considered the nation’s most conservative appeals court, the 4t Circuit has
drawn national attention for its decisions limiting federal power, upholding death sentences and
narrowing the rights of citizens to file environmental and civil rights law suits.”); Associated
Press, Helms Set to Back Nominee, Richmond Times-Dispatch, May 3, 2001, B4 (noting that the
4th Circuit is “the nation’s most conservative appeals court”).
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examples, in striking down the civil rights remedy in the Violence Against Women
Act,b invalidating the right of plaintiffs under the Americans with Disabilities Act?
and the Age Discrimination in Employment Act® to hold state employers account-
able for their discrimination, and striking down the Gun-Free School Zones Act9—
they wipe away years of hard legislative effort, ignore what often amounts to
“mountains” of legislative history,10 substitute their judgment for that of Congress
(prompting Justice Breyer, in one dissent, to protest, “The Congress of the United
States is not a lower court”11). and, because such rulings are based on the Constitu-
tion, leave little opportunity for Congress to repair the damage. And while Congress
can and does enact “restoration acts” to undo the damage when the Court mis-
construes the language and intent of its statutes, as it has had to do repeatedly for
Title VII of the Civil Rights Act (prohibiting discrimination in employment on the
basis of race, sex, religion or national origin), Title IX of the Higher Education
Amendments (prohibiting sex discrimination in education), as well as the laws pro-
hibiting discrimination on the basis of race, national origin, age and disability, these
legislative battles—as Members of this Committee know all too well—consumer
enormous amounts of time and energy that could be better spent on moving forward
a positive agenda for the American people.

For all of these reasons, with all that is at stake, the framers of the Constitution
wisely lodged the responsibility to appoint federal judges not exclusively with the
President, but with the Senate as well. And having had that heavy responsibility
conferred on this body, each member of the Senate must carry out his or her “advise
and consent” duty in a way that will protect and defend our most precious rights
and principles. It is to that subject that I now turn.

II. THE SENATE’S ROLE IN JUDICIAL CONFIRMATIONS
A. THE SENATE’S CO-EQUAL, INDEPENDENT ROLE

The “advise and consent” language of the Constitution itself, and the history of
the framers’ adoption of this formulation, make it clear that the Constitution creates
and independent role and set of responsibilities for the Senate in the confirmation
process.!?2 And, as in so many other ways, the framers of the Constitution were
right. The judiciary, after all, is independent from the Executive and Legislative
branches, and indeed is sometimes called upon to resolve disputes between the two.
If the President were given a superior role in judicial appointments, it would upset
the neutrality of the judiciary and the system of checks and balances of which it
is a part. Unlike Cabinet members or other appointments to the Executive branch,
judges do not work for the President or serve at the pleasure of the President only
while he (or someday, she) is in office. So while it may be appropriate for Senators
to give deference to a President’s choices of the personnel who will work for him
and implement his policies in the departments and agencies of the federal govern-
ment—and even then, deference is not a blank check—it would be entirely inappro-
priate to give deference to the President’s selection of judicial candidates.

The late Charles L. Black, Jr., said it well in an article in the Yale Law Journal
in 1970. After arguing that a Senator should let the President have wide latitude
in filling executive branch posts (“These are his people; they are to work with him”),
Professor Black continues:

6 U.S. v. Morrison, 529 U.S. 598 (2000).

7Bd. of Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356 (2001).

8 Kimel v. Fla. Bd. of Regents, 528 U.S. 61 (2000).

9U.S. v. Lopez, 514 U.S. 549 (1995).

10U.S v. Morrison, 529 U.S. 598, at 628 (2000) (Souter, J., dissenting).

11Bd. of Trustees of Univ. of Ala. v. Garrett, 121 S.Ct 955 at 973 (2001) (Breyer, J., dis-
senting).

12See e.g., Donald E. Lively, The Supreme Court Appointment Process: In Search of Constitu-
tional Roles and Responsibilities, 59 S.CAL. L. REV. 551, 552-556 (1986); Henry Paul
Monaghan, The Confirmation Process: Law or Politics?, 101 HARV. L. REV. 1202, 1204 (1988);
Gary J. Simson, Thomas’s Supreme Unfitness—A Letter to the Senate on Advise and Consent,
78 CORNELL L. REV. 619, 648-49 (1993); David A. Strauss & Cass R. Sunstein, The Senate,
The Constitution, and the Confirmation Process, 101 YALE L.J. 1491, 1494-1501 (1992). See
generally, Charles L. Black, Jr., A Note on Senatorial Consideration of Supreme Court Nomi-
nees, 79 YALE L.J. 657 (1970); Richard D. Freer, Advice? Consent? Senatorial Immaturity and
the Judicial Selection Process, 101 W. VA. L. REV. 495; Albert P. Melone, The Senate’s Con-
firmation Role in Supreme Court Nominations and the Politics of Ideology Versus Impartiality,
75 JUDICATURE 68 (1991); William G. Ross, The Functions, Roles, and Duties of the Senate
in the Supreme Court Appointment Process, 28 WILLIAM & MARY LAW REVIEW 633 (1987);
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Just the reverse, just exactly the reverse, is true of the judiciary. The
judges are not the President’s People. God forbid! They are not to work with
him or for him. They are to be as independent of him as they are of the
Senate, neither more nor less.13

At bottom, no judicial nominee enjoys a presumption in favor of confirmation.
Rather, as numerous legal scholars have shown, it 1s the nominee who carries the
burden of convincing the Senate that he or she should be confirmed, and any doubts
should be resolved against confirmation.14 Articulating this shared view, Professor
Chemerinsky has written:

Under the Constitution there is no reason why a President’s nominees for

Supreme Court are entitled to any presumption of confirmation. The Con-

stitution simply says that the President shall appoint federal court judges

with the advice and consent of the Senate. The Senate is fully entitled to

begin with a presumption against the nominee and confirm only if per-

%uadedlsthat the individual 1s worthy of a lifelong seat on the Supreme
ourt.

No person has an entitlement to a lifetime seat on the federal bench, and if a
nominee cannot clearly satisfy the Senate that he or she meets all of the criteria
for confirmation, the American people should not be asked to bear the risk of en-
trusting that individual with the reigns of judicial power. As Senator Robert Byrd
said in the debate over the elevation of Justice Rehnquist to Chief Justice, “The ben-
efit of any doubt should be resolved in favor of the people of the States.” 16 He elabo-
rated in the debate over the nomination of Clarence Thomas to the Court: “If there
is a cloud of doubt, this is the last chance . . . . if there is a doubt, I say resolve
it in the interest of our country and its future, and in the interest of the Court.” 17

The history of Supreme Court confirmations reflects the Senate’s own under-
standing of its proper role as an independent—indeed, assertive—partner in the
confirmation process. During its first hundred years, between 1789 and 1900, 20 of
85 Supreme Court nominees did not make it to the bench—they were rejected, with-
drawn, or not acted upon.!® Between 1895 and 1969, during a period in which many
Administrations did not use judicial philosophy as a driving selection criterion, just
one nominee was rejected.!® But in the last 30 years, there has been a return to
the original pattern, as five Supreme Court nominations have failed, with an addi-
tional two prevailing only after intense battles in the Senate.20

B. THE STANDARDS SENATORS SHOULD APPLY

In light of all that is at stake, and the Senate’s constitutional responsibility to
determine who will be entrusted with life tenure on the bench, the Senate must
scrutinize the fitness of Judicial nominees with extraordinary care. In addition to
meeting the necessary requirements of honesty, integrity, character, temperament
and intellect, to be confirmed to a federal judgeship a nominee should be required
to demonstrate a commitment to protecting the rights of ordinary American citizens
and the progress that has been made on civil rights and individual liberties, includ-
ing those core constitutional principles that protect women’s legal rights under the
Equal Protection Clause and the right to privacy (which includes contraception and
abortion) as well ass the statutory provisions that protect women’s legal rights in
such fundamental areas as education, employment, and health and safety.2!

13 Charles Black, A Note on Senatorial Consideration of Supreme Court Nominees, 79 Yale
L.J. 657, at 660 (1970) (emphasis in original).

14See e.g., Charles L. Black, Jr., A Note on Senatorial Consideration of Supreme Court Nomi-
nees, 79 Yale L.J. 657 (12970); Erwin Chemerinsky, October Tragedy, 65 S. CAL. L. REV. 1497
(1992); Henry P. Monaghan, The Confirmation Process: Law or Politics?, 101 HARV. L. REV.
1202 (1988) David A. Strauss & Cass R. Sunstein, The Senate, The Constitution, and the Con-
firmation Process, 101 YALE L.J. (1992).

15 Erwin Chemerinsky, October Tragedy, 65 S. CAL. L. REV, 1497, 1509 (1992)

16132 Cong. Rec. S12,784 (1986) (statement of Senator Byrd).

17137 Cong. Rec. S14,633-44 (1991) (statement of Senator Byrd).

18 JOHN MASSARO, SUPREMELY POLITICAL: THE ROLE OF IDEOLOGY AND PRESI-
DENTIAL MANAGEMENT IN UNSUCCESSFUL SUPREME COURT NOMINATIONS iX-X
(1990)

19 See id.; Richard D. Freer, Advice? Consent? Senatorial Immaturity and the Judicial Selec-
tion Process, 101 W. VA. L. REV. 495, 498 (noting that President Hoover’s 1930 nomination of
Chief Judge John J. Parker of the Fourth Circuit was the only Supreme Court nomination re-
jected by the Senate between 1896 and 1969).

20 Richard D. Freer, Advice? Consent? Senatorial Immaturity and the Judicial Selection Proc-
ess, 101 W. VA, L. REV. 495, 498.

21 As articulated by some 200 law professors in a May 8, 2001 letter to the Senate, attached
hereto, the Senate should evaluate every judicial nominee to ensure that he or she is found to:
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There is widespread agreement among scholars and commentators that it is abso-
lutely appropriate, and indeed necessary, for Senators to inquire into, and base their
confirmation votes on, judicial nominees’ positions and views on these and other
substantive areas of law.22

Professor Charles Black, reasoning that a judge’s judicial work is necessarily “in-
fluenced and formed by his whole lifeview, by his economic and political comprehen-
sions, and by his sense, sharp or vague, of where justice lies in respect of the great
questions of his time,” concludes that a nominee’s “policy orientations are material—
and. . .can no longer be regarded as immaterial by anybody who wants to be taken
seriously, and are certainly not regarded as immaterial by the President—it is just
as important the Senate think them not harmful as that the President think them
not harmful.” He summariezes:

The Constitution certainly permits, if it does not compel, the taking of a
second opinion on this crucial question, from a body just as responsible to
the electorate, and just as close to the electorate, as is the President. It is
not wisdom to take the second opinion in all fullness of scope? 23

Before he was a member of the Court, Chief Justice Rehnquist reprimanded the
Senate for its passive role in Supreme Court confirmation proceedings in an article
published in Harvard Law Record in 1959. He quoted with approval a speech made
by Senator Borah on the Senate floor during the confirmation debate on John J.
Parker in which the Senator Said:

They (the Supreme Court Justices) pass upon what we do. Therefore, it is
exceedingly important that we pass upon them before they decide upon
these matters. I say this is great sincerity. We declare a national policy.
They reject it. I feel I am well justified in inquiring of men on their way
to the Supreme Court something of their views on these questions.24

This is nothing new; there is ample historical precedent for the Senate to consider
ideology, policy views, and judicial philosophy in considering judicial nominations—
dating back to George Washington’s nomination of John Rutledge as Chief Justice
in 1795 and his rejection by the Senate on the basis of his views on the Jay Trea-
ty.25 When President Wilson nominated Louis Brandies to the Court, in 1916,
strong opposition was expressed based on his history of fighting for the regulation
of factories and other progressive economic causes.26 When President Lyndon John-
son proposed to elevate justice Abe Fortas to Chief Justice in 1968, his confirmation
proceedings focused heavily on his prior rulings (and those of the Warren Court ma-
jority) that strengthened the rights of the accused and First Amendment protection
of obscenity, and a filibuster blocked his elevation to Chief Justice.2? It is worth not-
ing that during the Fortas debate, Senator Thurmond made the following remarks:

have an exemplary record in the law; bring an open mind to decision-making, with an under-
standing of the real-world consequences of their decisions; demonstrate a commitment to pro-

tecting the rights of ordinary Americans and not place the interests of the powerful over those

of individual citizens; have fulfilled the professional obligation to work on behalf of the dis-
advantaged; have a record of commitment to the constitutional role Congress plays in promoting

%hesehriéghts and health and safety protections, and ensuring recourse when these rights are
reached.

22 See e.g., Charles L. Black, Jr., A Note on Senatorial Consideration of Supreme Court Nomi-
nees, 79 YALE L.J. 657 (1970); Erwin Chemerinsky, October Tragedy, 65, S. CAL. L. REV. 1497
(1992); James E. Gauch, Comment, The Intended Role of the Senate in Supreme Court Appoint-
ments, 56 U. Chi. L. Rev. 337 (1989); Constitutional Roles and Responsibilities, 59 S. CAL L.
REV. 551 (1986); Albert P. Melone, The Senate’s Confirmation Role in Supreme Court Nomina-
tions and the Politics of Ideology Versus Impartiality, 75 JUDICATURE 68 (1991); William
Rehnquist, The Making of a Supreme Court Justice, HARV. L. REC., Oct. 8, 1959; William G.
Ross, The Functions, Roles, and Duties of the Senate in the Supreme Court Appointment Proc-
ess, 28 WILLIAM & MARY LAW REVIEW 633 (1987); David A. Strauss & Cass R. Sunstein,
The Senate, the Constitution, and the Confirmation Process, 101 YALE L.J. 1491 (1992).

23 Charles L. Black, Jr., A Note on Senatorial Consideration of Supreme Court Nominees, 79
YALE L.J. 657, 658 (1970).

24Wi1)1ia\m Rehnquist, The Making of a Supreme Court Justice, HARV. L. REC., 7-10 (Oct.
8, 1959).

25 James E. Gauch, Comment, The Intended Role of the Senate in Supreme Court Appoint-
ments, 56 U. CHI. L. REV. 337, 358-363 (1989).

26 Paul A. Freund, Appointment of Justices: Some Historical Perspectives, 101 HARV. L. REV.
1146, 1151-1152.

27ROBERT A. KATSMAN, CONGRESS AND THE COURTS 24-25 (1997). Questions about
Fortas’ financial dealings, which led to his resignation from the Court, were not raised until
later, in 1969. HENRY ABRAHAM, JUSTICE PRESIDENTS AND SENATORS: A HISTORY
OF THE U.S. SUPREME COURT APPOINTMENTS FROM WASHINGTON TO CLINTON 219
(1999)
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It is my opinion further, that if the Senate will turn down this nomination
we will thus indicate to the President and future Presidents that we recog-
nize our responsibility as senators. After all, this a dull responsibility. The
President merely picks or selects or chooses the individual for a position of
this kind and the Senate or chooses the individual for a position of this
kind background, into his character and integrity, and into his philosophy,
and determining whether or not he is a properly qualified person fill the
particular position under consideration at the time.28

A number of other prominent Senators, of both parties, also have expressed the
view that the philosophy of a nominee is an appropriate subject of Senate inquiry
and an appropriate basis for a Senator’s vote. For instance, Senator Robert Byrd has
said,

[I] is asserted that Senate inquiries into a nominee’s fitness for office [are]
limited to qualifications, but that others areas of obvious concern, notable
his or her personal philosophy or ideology, are off limits to Senate scrutiny.
It is a corollary of proponents of this view that the Senate is obligated to
place its stamp of approval on a nominee so long as he or she can dem-
onstrate the requisite minimum qualifications for the office in question. All
of these assertions have been made time out of memory but, unlike love
they do not become better or truer the second or third time around. Indeed,
if anything, their repetition offends propriety because they are transparent
appeals to political expediency and opportunism and intended to deter the
responsible exercise of the advice and consent function.2?
Similarly, Senator Lott has said:

We should look not only at their education, background, and qualifications,
but also—particularly when it comes to circuit judges—what is their philos-
ophy with regard to the judiciary and how they may be ruling. We have
a legitimate responsibility to ask those questions. . .again these are not in-
significant. There are big time, lifetime, high paid jobs that are going to af-
fect our lives, and if we do not know who they are, if we do not ask ques-
tions, then we will be shirking our responsibilities.30

Senators therefore have a duty to study a nominee’s record and to probe during
the confirmation hearing in order to form a judgment about what kind of jurist the
nominee will be, based on judicial philosophy and the nominee’s views on what Pro-
fessor Black called “the large issues of the day.” This does not mean asking a nomi-
nee for his or her personal views on questions of religion or morality or how he or
she has voted on ballot measures in the privacy of the voting booth. It does mean,
as reflected in past practice, probing into a nominee’s views on the correctness of
important Supreme Court precedents establishing the right to privacy and its appli-
cation in Roe v. Wade, or the appropriate standard of scrutiny under the Equal Pro-
tection Clause for sex- or race-based classifications, or the scope of Congress’ author-
ity under the Commerce Clause or the Fourteenth Amendment to enact civil rights
protections. It also means that a nominee’s writings or statements should be taken
seriously. Confirmation conversions should be viewed with “strict scrutiny.”

Carrying out the Senate’s responsibility also means that if a nominee has little
or no relevant record, he or she bears the burden of assuring the Senate of his or
her commitment on key issues and principles. This is particularly important when,
as is currently the case, there is a President in office who has made clear that he
is looking for judicial nominees of a particular type, in this case those in the mold
of Justices Thomas and Scalia. The White House and Justice Department have the
opportunity and ability to thoroughly vet potential nominees, before they are sent
to the Senate, to ensure that those nominees do indeed fit the President’s judicial
philosophy requirements. Thus, it is fair to assume that a judicial candidate who
appears in his or her confirmation hearing to be a blank slate has revealed him-
or herself to Administration vetters to be nothing of the kind. The Senate, then,
must satisfy itself as to the nominee’s views on critical issues. As one scholar put
it:

No judge is a blank slate; every judge has views on important issues before
assuming the bench and those preexisting beliefs influence decisions.
Whether stated or not, the views still exist. Thus, a judicial candidate’s re-

28114Cong. Rec. 28774 (1968) (statement of Sen. Thurmond) (emphasis added).
29133 Cong. Rec. S10,829-01 (daily ed. July 29, 1987) (statement of Sen. Byrd).
30142 Cong. Rec. 59,418 (daily ed. Aug. 1, 1996) (statement of Sen. Lott).
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fusal to answer questions does not communicate open-mindedness, just se-
31
crecy.

Nominees who refuse to provide insights into their judicial philosophy have failed
to meet their burden.

These points can be illustrated with a brief look at the confirmation hearings of
Clarence Thomas to the Supreme Court (before Anita Hill’s allegations of sexual
harassment surfaced), and specifically what happened when he was asked about his
views on Roe v. Wade. Then-Judge Thomas had a prior written record of his views
on Roe but attempted to explain them away during his hearing. Asked about his
enthusiastic praise of an anti-abortion polemic by the Heritage Foundation’s Lewis
Lehrman (Justice Thomas had called it “splendid ”), he explained that he had mere-
ly skimmed the article and was praising it for a different reason. Asked about a re-
port of a White House Working Group on the Family that he had signed, which was
highly critical of the Supreme Court’s protection of privacy and which had pro-
nounced Roe “fatally flawed,” Justice Thomas said that he had signed the report but
had never read it.32 Other anti-Roe writings he disowned by explaining that he
wasn’t a Supreme Court Justice when he wrote them, so they had no relevance to
what he would do on the Court.33

At the same time, Justice Thomas repeatedly insisted that he had no ideological
agenda on the right to choose and had a completely open mind. “I have no agenda,”
“I don’t have an ideology to take to the Court,” and “I retain an open mind,” he said
when asked about Roe and the right to choose.3* Asked by Senator Biden whether
the right to privacy a woman’s right to terminate a pregnancy, Justice Thomas said
he could not comment without undermining his impartiality.35 Others pressed him
again and again, and he simply refused to say what he thought. And many recall
the exchange with Senator Leahy in which Justice Thomas claimed he had never
discussed Roe with anyone, even though the decision came down when he was in
law school.36

In the face of all of these assurances of a completely open mind, a mere eight
months after this testimony Justice Thomas he joined Justices Rehnquist, Scalia,
and White in a Rehnquist opinion that said, “We believe that Roe was wrongly de-
cided, and that it can and should be overruled consistent with our traditional ap-
proach to stare decided in constitutional cases.” Casey at 944 (emphasis added). And
he has not wavered from this view. Just last year Justice Thomas wrote that Roe
was “grievously wrong.” 37

Reporters have subsequently documented that prior to Justice Thomas’ confirma-
tion hearing, the White House had made a firm decision that Justice Thomas must
disclose nothing harmful at the hearing, and specifically that he must not indicate
hie opposition to Roe v. Wade because it could jeopardize his confirmation. One of
his handlers conceded, on the record, that this was a calculated strategy.38

I hope that Senators will bear this experience in mind as future nominees, both
to the high court and to the lower federal courts, come before the Senate. The stakes
are too high—especially on such a closely-divided Supreme Court, and Courts of Ap-
peals that already reflect an imbalance to the right—to allow nominees to walk
away from their past or to shield their views and ideology from Senate and public
scrutiny.

III. CONCLUSION

As Senators, you hold the tremendous power and responsibility to “advise and
consent” on federal judicial nominees. How you exercise that power and responsi-
bility—the degree to which you are demanding and thorough in examining the
records and views of the nominees that come before you, and the extent to which
you are willing to assert you Constitutional prerogative to say “no” when appro-
priate— will have a tremendous impact on the lives of American citizens for many
years to come.

31 Erwin Chemerinsky, October Tragedy, 65 S. CAL. L. REV. 1497, 1506 (1992).

32 Nomination of Judge Clarence Thomas to be Associate Justice of the Supreme Court of the
United States: Hearings before the Senate Comm. on the Judiciary, 102"d Cong. 129-30 (1991)
[hereinafter Thomas Hearings].

33 Thomas Hearings at 231-2, 264—67.

34Thomas Hearings at 180, 296

35Thomas Hearings at 127.

36 Thomas Hearings at 222-23.

37 Stenberg v. Carhart, 530 U.S. 914, 980 (2000) (Thomas, J., disenting).

38 JANE MAYER & JILL ABRAMSON, STRANGE JUSTICE: THE SELLING OF CLARENCE
THOMAS 210 (1994).
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Chairman SCHUMER. Thank you, Ms. Greenberger.

Our final witness is Mr. Clint Bolick. Mr. Bolick currently serves
as vice president and director of litigation at the Institute for Jus-
tice, which he cofounded in 1991. Mr. Bolick received his law de-
gree from UC-Davis and his undergraduate degree from Drew Uni-
versity. In addition to publishing a book and numerous articles on
constitutional law topics, Mr. Bolick has successfully litigated on
behalf of school choice programs and inner-city businesses.

Mr. BOLICK, your entire statement will be put in the record, and
proceed as you wish.

STATEMENT OF CLINT BOLICK, LITIGATION DIRECTOR,
INSTITUTE FOR JUSTICE, WASHINGTON, D.C.

Mr. BoLick. Thank you for the honor of testifying today. I can’t
claim to be from any of your States, but we do try to file lawsuits
there as often as possible.

Chairman SCHUMER. Don’t we know it.

[Laughter.]

Mr. BoLicK. The dangers of using ideology as a sole criterion to
evaluate judicial nominees can be illustrated in the cases of two sit-
ting Supreme Court Justices. When one was nominated, he was op-
posed by left-wing special interest groups who vilified him for being
anti-women and insufficiently supportive of civil rights. Another
nominee, a former law professor, was opposed by consumer groups
who believed he would vote consistently to uphold business inter-
ests.

Those judicial nominees who were opposed for being too right-
wing were, of course, Justices David Souter and Stephen Breyer.
Now, in hindsight, those Justices have shown themselves to be so
liberal that perhaps in those two cases only we should have lis-
tened to those groups and opposed the nominations.

But the point is that it is a hazardous enterprise to try to ex-
trapolate judicial philosophy from scattered academic writings or
lower court rulings. It is even more hazardous for the Senate to
take its cue from ideological organizations that themselves are so
far outside the mainstream that they could ever have considered
David Souter and Stephen Breyer to be too conservative.

That is especially true for the overwhelming bulk of this commit-
tee’s work in the area of the judiciary, which is, of course, not Su-
preme Court nominations but appointments to district and appel-
late courts. This Committee and the Senate are being called upon
by special interest groups to create what amounts to a judicial
blockade, elevating ideological considerations to an unprecedented
veto role in the confirmation process.

These groups have voiced wholesale opposition not to a specific
nominee, but to an entire group of highly qualified judicial nomi-
nees solely on ideological grounds. If they succeed, it will plunge
this Nation into a judicial crisis of historic proportions.

I fear that this hearing is an attempt to place an academic fig
leaf on this campaign of judicial obstructionism. That would jet-
tison 200 years of Senate practice whereby judicial nominees for
lower courts consistently have been greeted with a presumption of
confirmation, even in times of divided Government.
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Some are now saying that the Senate should abandon any pre-
tense of bipartisanship and play tit for tat, or as the Chairman
used the term before, and I prefer that one, “gotcha” politics. The
last Senate, like previous Senates, slowed confirmations in the
President’s last year, but it seems that the level of statesmanship
descends to a new low each time.

Now, the slowdown is threatened to occur not in the President’s
final year but in his first year. That is exactly the type of brazen
partisanship that the American people dislike. And I assure that
if it persists, they will know about it and will respond.

Why should lower court nominees not be judged solely on the
basis of ideology? For a simple reason, because renegade judges can
and are reined in by higher courts. A lower court judge cannot
overturn Roe v. Wade or uphold prayer in the schools or overturn
Miranda rights. Occasionally, they have tried, and the Supreme
Court, this supposedly conservative, activist Supreme Court, has
rejected such efforts.

That is why Senators like Joe Biden have declined to invoke ide-
ological litmus tests for lower court judgeships, focusing on quali-
fications and an assurance that nominees are not so ideologically
driven that they cannot faithfully apply the Constitution and prece-
dents of the U.S. Supreme Court. The Senate should not heed the
demands of special interest groups to jettison those time-honored
standards.

We find ourselves today paradoxically in a time of both quietude
and crisis regarding the judiciary, quietude because the majority of
Americans are satisfied with our courts. Unlike in times past when
the people perceived the courts as straying too far to the left or
right, attempts to make the judiciary an issue in the last election
proved unavailing. A recent New York Times poll found that a ma-
jority of Americans think that Bush nominees will be about right,
though 14 percent, I might add, think they will be too liberal.

The reason for this quietude is that the courts are doing a good
job. Gone are the days when courts routinely took over school and
prison systems, assumed the tax power, created welfare rights, and
let criminals out on technicalities.

Our current Supreme Court defies easy categorization. This sup-
posedly conservative, activist Court struck down a law banning flag
desecration. It placed Roe v. Wade on firmer jurisprudential
ground. It invalidated efforts to restrict gay rights ordinances. It
struck down Virginia Military Institute’s ban on women, and just
yesterday it once again upheld campaign finance reform. Conserv-
atives were among the majority in every single one of those cases.

Just this month, the Court struck down thermal imaging
searches by a slender 5-4 majority. Thankfully, Justices Thomas
and Scalia were on the Court to provide the vital swing votes to
reach that decision. Our report on the “State of the Supreme Court
2000” finds this Court to be one of the consistently most pro-indi-
vidual liberty Courts in the past century. Moreover, the courts are
in balance. Roughly half of our Federal judges were appointed by
Democrats, the other half by Republicans, and mostly Reagan and
Bush judges are retiring.

But we are also in crisis. The number of vacancies is over 100,
with roughly one-third classified as judicial emergencies. The oper-
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ative number in terms of resolving that crisis is zero, which is the
number of hearings and confirmations so far during this adminis-
tration——

Chairman SCHUMER. Are you complaining about Senator Hatch?

Mr. BoLicK. Yes, Senator Hatch did try to move things along.

—despite the administration’s alacrity in nominating judges and
the fact that the American Bar Association has found each nominee
that it has evaluated so far either qualified or well qualified.

The bipartisan task force on which Lloyd Cutler served on judi-
cial selection issued a report last year, before it knew which party
would occupy the White House, with recommendations to solve this
judicial crisis. It decried the use of blue slips which, in its words,
“undermine collective decisionmaking in an open, deliberative proc-
ess,” and it urged confirmation votes by the full Senate within 60
days of nomination.

In 1997, Senate Patrick Leahy declared, and again I quote,
“Those who delay or prevent the filling of judicial vacancies must
understand that they are delaying or preventing the administration
of justice.” Those are words for the Senate to live by.

My group has always believed in a rigorous advice and consent
role for the Senate. At the same time, we did not oppose a single
judicial nominee in the Clinton administration, not because they
weren’t liberal, which many of them were, but because for the sys-
tem to work requires self-restraint and, for our group to maintain
its integrity, requires us to choose our battles judiciously.

Now, the Senate’s credibility is on the line. I implore this body
to place statesmanship over partisanship in the confirmation of
judges. Please do not allow yourselves to be enlisted in an unprinci-
pled campaign of judicial obstructionism.

Thank you.

[The prepared statement of Mr. Bolick follows:]

STATEMENT OF CLINT BOLICK, LITIGATION DIRECTOR, INSTITUTE FOR JUSTICE

I offer this statement on behalf of the Institute for Justice, a libertarian public
interest law firm that litigates nationally in support of individual liberties and lim-
ited government.

We have always asserted, in Democratic and Republican administrations alike,
that the Senate’s advice and consent role should be both robust and principled. At
the same time, the President is constitutionally entrusted with the authority to
nominate judges; and in past administrations, the Senate has accorded due def-
erence to the President to nominate judges who reflect his philosophy. To preserve
the independence of the judiciary and to keep the confirmation process moving, the
Senate has focused primarily on the qualifications and judicial temperament of
nominees to district and appellate judgeships, confining questions about ideology to
nominees’ ability and willingness to abide the constitutional oath and adhere to the
rule of law.

What we are now seeing is an effort by left-wing advocacy groups like People for
the American Way and the Alliance for Justice to elevate ideology to an unprece-
dented level of consideration. They seek to manipulate the Senate into abandoning
its traditional role and bringing the judicial confirmation process to the halt, solely
on the grounds that the President is nominating highly qualified judges who share
his philosophy. And I fear that this hearing, far from exploring important philo-
sophical issues, is really a an attempt to place an academic fig-leaf on a partisan
and fiercely ideological campaign of judicial obstructionism.

Although my organization is keenly interested in the composition of the judiciary,
I want to state at the outset that the Institute for Justice did not oppose a single
judicial nominee during the eight years of the Clinton Administration. That is em-
phatically not because the Clinton Administration nominated only moderate judges-
to the contrary, Clinton’s judicial appointees as a whole, and especially his ap-
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pointees to the U.S. Supreme Court, have been demonstrably more liberal than the
judges appointed by Presidents Reagan and Bush.

Rather, the reason that we refrained from opposing Clinton judicial nominees is
selfrestraint. We believe that it is essential to the integrity of our organization to
choose our battles carefully. For nominees to judgeships in district courts and courts
of appeals-whose decisions are subject to review by higher courts-our touchstone is
whether a judicial nominee is so extreme that his or her willingness and ability to
enforce the rule of law is seriously called into question.

That is not just our touchstone-it reflects the same approach that the U.S. Senate
has traditionally taken toward lower court judgeships for 200 hundred years. The
approach was summed up in 1994 by Sen. Joseph Biden, who articulated three at-
tributes that he would consider for nominees to district courts and courts of appeals:

First, that the nominee has the capacity, competence, and temperament to
be on the court of appeals or a trial court.

Second, is the nominee of good character and free of conflict of interest?
Third, would the nominee faithfully apply the Constitution and the prece-
dents of the Supreme Court?

If they meet those three tests, assuming they are not on the ideological
fringe and they are not someone who is so out of the mainstream that you
either question their competence, you question their character, you question
their temperament. . ., then it seems to me they should be given an oppor-
tunity to fulfill the seat for which they have been named.

This approach reflects well the respective constitutional roles given to the Presi-
dent to make nominations and for the Senate to advise and consent. At a time of
divided government, the system would grind to a halt if the Senate refused to con-
firm nominations based on mere philosophical differences. Historically, and con-
tinuing in recent years, Republican Senates have confirmed the vast majority of
Democratic administration judicial nominees and vice-versa. If we are contem-
plating a sea-change where the Senate delays or denies confirmation to
wellqualified, mainstream judicial nominees on differences of philosophy-or, more
egregiously, to the ideological whims of a single Senator withholding a “blue slip”—
we had better contemplate the serious consequences. As Senator Patrick Leahy de-
clared in 1997, “Those who delay or prevent the filling of [judicial] vacancies must
understand that they are delaying or preventing the administration of justice.”

Not only will such tactics paralyze the confirmation process-creating or exacer-
bating a judicial crisis-but it will create an entirely new rule for future confirma-
tions. Democrats have accuse epu scans o holding up judicial confirmations during
the Clinton ministration, notwithstanding that about 375 judges (almost half the
federal judiciary) were confirmed during that time. The point is that judicial con-
firmations have taken longer in each succeeding administration, leading us to the
point of judicial crisis. Adding greater ideological scrutiny to the process will slow
it down even further.

That comes, remarkably, at a time of relative public quietude regarding the fed-
eral judiciary. Americans seem satisfied with their courts. And for good reason: the
era in which activist judges were taking over school and prison systems, imposing
judicially created taxes, creating welfare rights, and letting criminals out on tech-
nicalities seems largely behind us. Whenever the public perceives that the judiciary
is straying too far from the public consensuswhether in the heydey of the Warren
Court or when the Rehnquist Court seemed poised to overturn Roe v. Wade-it can
and usually does produce a democratic correction. In the past election, Vice Presi-
dent Gore tried gamely to make an issue of judges, but to little avail. To the con-
trary, the New York Times recently found that a majority of Americans believe that
President Bush will appoint judicial nominees who are about right. (Some think his
nominees will be too liberal!)

And indeed, President Bush’s record so far is remarkably good. His first group
may comprise the most highly qualified group of judicial nominees ever put forward
at a single time. They are a bipartisan group and richly experienced as judges or
attorneys. The American Bar Association-whose ratings have been referred to by
several Democratic senators as the “gold standard”-have given “qualified” or “well-
qualified” ratings to every nominee evaluated so far. In terms of judicial philosophy,
several of the nominees have argued numerous cases in the Supreme Court and
compiled stellar winning records, demonstrating that they are well within the main-
stream of American jurisprudence.

Nor will the nominees significantly alter the balance in the judiciary. Roughly half
the federal judiciary are Republicans and half are Democrats. Most of the current
retirements are from Republican judges.
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But balance is not what the left-wing advocacy groups are after. They want to
post a sign outside the door of the federal courthouse reading, “No conservatives
need apply.” They want this Senate to do their bidding, denying confirmation to
anyone who does not share their activist agenda. That these groups are themselves
anywhere near the “mainstream” of public opinion is laughable. The Senate should
not take its lead from such groups.

Nor should it seek to do so indirectly by attempting to clothe judicial obstruc-
tionism with an academic veneer. With due and tremendous respect to Professor
Tribe and Professor Sunstein, their writings have not been aimed at greater objec-
tivity or balance in judicial confirmations, but at creating a more liberal judiciary
in accord with their own philosophical predilections.

Their real complaint is with the U.S. Supreme Court, which they characterize as
an activist conservative court. They do not disdain judicial activism in general-sure-
ly they applaud many of the activist cases of the Warren era-but they dislike a
Court that will rein in other branches of government to vindicate principles such
as federalism, equality under law, and private property rights. Of course, the Court
cannot rein in government if government itself is not testing the boundaries of activ-
ism; and it is precisely the role of the judiciary, articulated most eloquently in The
Federalist No. 78, to ensure that the other branches of government do not overstep
their constitutional boundaries. Moreover, we need to keep all this in perspective:
after all, this is the Court that struck down laws prohibiting flag desecration; that
invalidated Virginia Military Institute’s ban on female students; that struck down
Colorado’s initiative prohibiting gay rights ordinances; and that placed the right to
an abortion on firmer constitutional ground. These are not hallmarks of a “right-
wing” Court-although conservative justices voted with the majority in all of those
decisions.!

The bottom line, though, is that the academics’ advice is a recipe for partisan and
ideological gridlock. Sometimes gridlock is good, but not when it paralyzes the judi-
ciary, whose role in protecting fundamental individual liberties is central to our con-
stitutional system. Presently, there are over 100 judicial vacancies. About one-third
of them have been classified as judicial emergencies. As each day passes, the specter
of judicial obstructionism becomes evergreater a populist issue, with an appropriate
threat of popular backlash.

Facing the threat of gridlock, last year a Task Force on Federal Judicial Selection
issued a report entitled “Justice Held Hostage: Politics and Selecting Federal
Judges.” The Task Force was remarkably bipartisan, including such liberal lumi-
naries as Professor Norman Dorsen and Elliot Mincberg of People for the American
Way. Among other things, the Task Force finds that the Senate “should make it a
high priority to take final actions on nominees in a more expeditious manner.” It
specifically decries the blue-slip process, which “should not be allowed to undermine
collective decision-making in an open, deliberative process.” It urges nominations
within 180 days of vacancies and confirmations within 60 days of nominations. By
moving nominations to a prompt vote by the full Senate we can have a robust and
open debate about ideology in judicial nominations and about individual nominees’
philosophies. And, in the end, I am confident that we will have the vast majority
of judges confirmed.

But so far the operative number is zero, which is the number of hearings sched-
uled and confirmations made so far. Instead of having hearings on the role of ide-
ology in judicial nominations, this Committee should be moving forward and apply-
ing the same rules and principles it has applied for two centuries.

In the coming days, my organization will remind Senators, and the public, of com-
ments that Senators made about the judicial crisis, and the proper role of the Sen-
ate, during the previous Administration. We will work to alert the public to the ex-
istence of a de-facto judicial blockade if one is imposed by this Committee. And, of
course, we will make our most reasoned and passionate arguments in support of
nominees who have manifested a commitment to the rule of law and the principles
of a free society.

In the meantime, we will see what emerges in the Senate. Will this be a time
of statesmanship? Or will senators act as marionettes in a tableau of judicial ob-
structionism choreographed by left-wing special interest groups? Our nation des-
perately needs statesmanship. I hope that this hearing will lead us in that direction,
but I fear it is a step in the direction of ever more-rancorous partisanship.

Chairman SCHUMER. Thank you, Mr. Bolick.
1Qur report, “State of the Supreme Court 2000,” can be found on the Institute for Justice

website at www.jj.or.g. We find that the Rehnquist Court has compiled an excellent overall
record on protecting individual liberties.
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What I am going to do—I checked with Jeff—is call on Senator
Durbin, who hasn’t had his chance and has to be going on, and
then we will have a whole series of questions after that.

Senator Durbin?

STATEMENT OF HON. RICHARD dJ. DURBIN, A U.S. SENATOR
FROM THE STATE OF ILLINOIS

Senator DURBIN. Thank you, Mr. Chairman, for this important
hearing which I believe will be a precursor for a national debate
which will ensue over the next several years.

Congressmen, Senators and Presidents come and go. Supreme
Court Justices hang around forever. The hand of Richard Nixon,
who has been gone from this city in an official role, is still on the
Supreme Court 25 years later.

I believe that our Attorney General was able to muster 58 votes
in the Senate because he sought the refuge of “settled law.” I don’t
believe that Supreme Court Justices, even circuit court judges, can
expect the same treatment if they come before the Judiciary Com-
mittee. More penetrating questions will be asked.

I would like to say to Ms. Greenberger, I think you make an ex-
cellent point when it comes to Clarence Thomas’ testimony. That
kind of evasion I don’t believe is going to be successful in the fu-
ture. People have to be more honest in terms of what they really
believe if they expect to be treated in a professional manner.

Now, I have watched this Committee since I have been in the
Senate over the last several years and even before, and it was curi-
ous to be on the Judiciary Committee during the years of the Clin-
ton presidency and watch the grilling that many of his judicial can-
didates faced. These candidates had to go through a “Manchurian
Candidate” drill where they had to parrot their disdain for judicial
activism, in all works and all its pomps, if they had a chance before
this committee.

Then it was interesting to watch as people tried to explain what
judicial activism was. I guess it came down to the fact that judges
had to pledge that they would take a law and interpret it within
its four corners. They would be passive and reactive and not add
a thing to it. That seemed to be the standard the Republican ma-
jority applied.

I don’t think anybody anticipated what this Supreme Court has
done, as Professor Sunstein said, which took their disdain for judi-
cial activism and proceeded to strike down more Federal laws per
year than any Supreme Court in the last half century, as you have
testified.

So it leaves us in an interesting situation, and I would like to
ask Professor Presser if he would address this. He said in his testi-
mony that we must maintain a separation between law and politics
on the Court. Was that separation breached by the Supreme Court
in either the Brown v. Board of Education decision or Roe v. Wade,
where we had important national issues that were clearly unre-
solved by either Congress or the State legislatures?

Mr. PRESSMAN. Do you want me to answer that now?

Senator DURBIN. Sure.

Mr. PRESSMAN. I would separate the two. It seems to me that the
Brown decision is quite supportable under the 14th Amendment,
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maybe not under the grounds that the Warren Court used, but
broadly under the notion of a color-blind Constitution. Yes, I think
that decision was very much a separation of law and politics.

Roe v. Wade I am not so sure about. I think that is an issue that
belongs within the States. I think Scalia is right about that. It is
important to understand that you can protect women’s rights
through other means than the Federal courts and the Federal Gov-
ernment. That is what your State governments—and you were a
State government official for quite some time, if I remember cor-
rectly. That is the job of State governments, as well as others, local
governments too.

Some don’t belong in the Federal sphere. Roe v. Wade I think is
one of those cases, but Roe v. Wade is the law of the land, at least
as interpreted in Planned Parenthood v. Casey. And I don’t know
of any proposed Federal lower court nominees who would ever be
in a position to overrule that, and the Supreme Court has made
pretty clear that it doesn’t intend to either.Senator DURBIN. Pro-
fessor Tribe, would you address this issue of judicial activism and
fvhe(‘)cher or not liberal courts and conservative courts cross that
ine?

Mr. TRIBE. Certainly, Senator Durbin. As I started to say in my
principal testimony, I very much think—and I have submitted a
memorandum to the Senate on this subject—that the current Court
has been the most activist, as measured by either the statistical
frequency of its invalidation of duly enacted laws passed by Con-
gress or, more sensitively, as measured by its lack of deference to
either Congress’ fact-finding abilities in areas where under the ap-
proach of McCulloch v. Maryland there would be no second-guess-
ing of Congress’ determination about, for example, the connection
between violence against women and the economy and commerce,
or in terms of the ability of Congress to take a somewhat more gen-
erous view of certain rights than those that for institutional rea-
sons the Court is bound to take.

The Religious Freedom Restoration Act is a perfect example. Al-
most unanimously, the House and Senate concluded that the Su-
preme Court, in Justice Scalia’s opinion in Employment Division v.
Smith, had trampled on religious freedom by stripping it of its his-
toric protection under earlier Supreme Court decisions, protection
£r(1)m severe burdens imposed by neutral rules of general applica-

ility.

And Congress dared, in the name of section 5 of the 14th Amend-
ment, to say we believe that the religious liberty that is protected
by the 14th Amendment against the state is broader than what the
Court thinks it is. And then it proceeded to reinstate, in effect, the
standards the Court had used before.

But the preamble of the law, in effect, dared the Court to defend
its prerogatives by daring to criticize the Court’s decision in Smith,
and the Court lashed back in a decision that has rightly been de-
scribed as enlisting the support even of Justices Breyer and Gins-
burg. That didn’t make it right. I think it was an outrageous deci-
sion, without any real warrant in the separation of powers.

I could give examples of age discrimination and discrimination
against the disabled. Marcia Greenberger nicely humanized them
by talking about the individuals involved. It is no answer in those
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cases to say, with Professor Volokh, that as a matter of form the
Court was acting within the bounds of the separation of powers be-
cause, after all, it was simply vindicating the structural limits.

Well, you can call it that, but the question is what content does
that concept have. And even when the Congress does not stray
from the organization chart, as the Court has set it up, but simply
decides to go a little further than the Court thinks is necessary in
the Patent Clarification Act, in Florida Prepaid and College Sav-
ings—these are not all just civil liberties cases—over and over and
over again this Court seems to think that it is its job to—let’s coin
a phrase—legislate from the bench perhaps. Now, it seems to me
that is not right and it is not made right.

Senator DURBIN. Or perhaps veto from the bench.

Mr. TRIBE. Or veto legislation. Of course, liberal courts do it as
well.

In my view, Roe v. Wade was an entirely justifiable protection of
the fundamental human liberty of women. I know it is controver-
sial, but to say women can get protected by the States is really like
relegating them to the back of the bus.

I think Lincoln was right when he said the Nation can’t exist
half slave and half free, and on certain fundamentals like this
there has got to be a coherent approach. The approach might be
to protect the fetus, although that is not really my view. It might
be to protect the woman, and that is really where the Court has
come out. But one way or the other, the Constitution speaks to
these fundamental questions, and you as a Senate need to know
how a prospective judge or justice would listen to what the Con-
stitution says, how would that person understand and approach the
great silences and ambiguities of the Constitution.Senator DURBIN.
I appreciate that, and I would just say to Professor Bolick, as well
as Professor Sunstein, I think it is naive to believe that any Judici-
ary Committee is going to ignore the ideology of any candidate or
any nominee for the Supreme Court.

I think some of the quotes in Ms. Greenberger’s presentation
about Senator Borah and others in the past have made it clear that
it would be naive to believe that we have faith in the laws that we
enact and yet don’t care how the men or women serving on the
Court view them. I think that is bound to be a question of inquiry.

Professor Sunstein, you come to the conclusion that we need in-
tellectual diversity. One branch of Government should respect the
other branch of Government. I think as a model or a goal, that is
certainly praiseworthy. It is hard to imagine President Bush say-
ing, you know, on balance, I guess the Supreme Court is a little
conservative, I had better put a liberal on there. I just can’t see
that. I doubt that that is going to occur.

It is more likely that he is going to draw from his own political
will to find somebody to put on the Supreme Court, which then is
going to challenge us. Some have said this Court is a few centrists
and a lot of people on the right. It is going to challenge us to ask
whether there is this intellectual diversity that you have asked for.

So does this put a burden on us to seek balance and diversity
where it may not currently exist?

Mr. SUNSTEIN. Yes. I would distinguish between the Supreme
Court and the lower Federal courts. It would be perfectly appro-
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priate for the White House and the Senate to work together to en-
sure that there is a breadth of opinion within the lower Federal
courts, and that would be very desirable for the country.

With respect to the Supreme Court of the United States, Presi-
dent Bush is within his rights to nominate a conservative, and I
don’t believe that the Senate should insist that he not do that.
There are two different sorts of conservatives, and it is important
to underline this point because this is something on which Repub-
lican and Democratic Senators really might be able to agree.

Some conservatives believe that the Court should be very cau-
tious before it strikes down an act of Congress. Chief Justice
Rehnquist, especially in his early days, really insisted on that, that
it is very important for the Supreme Court to respect Congress’
prerogatives. And much of President Reagan’s rhetoric was really
like that. That is a form of thinking that really cuts across liberal
and conservative lines. It is a deferential, respectful Supreme
Court.

There is another kind of conservative who believes that they
have access to what the Constitution really means as originally un-
derstood, and that Constitution protects commercial advertising,
forbids affirmative action programs, maybe protects the right to
bear arms, very broadly understood, and acts like a weapon against
Congress.

Now, for those who believe that campaign finance reform and af-
firmative action programs are often bad ideas, it is really a mixed
blessing to want the Supreme Court to vindicate that view, at least
all of the time. So the suggestion is really a simple one. If Presi-
dent Bush wants to nominate a conservative for the Supreme
Court, he is entirely within his rights to do that, but please let him
nominate a conservative who is very respectful of the prerogatives
of the democratic branches. That is the kind of conservative that
we have seen much too little of in the last 10 years.Senator DUR-
BIN. Thank you. I want to thank the panel and thank the chair-
man.

Chairman SCHUMER. Thank you, Senator Durbin, for some excel-
lent questioning.

First, we have a few housekeeping measures. Senator Kennedy’s
statement should be read into the record. He explicitly apologizes
to the Committee for not being here. He is on the floor with the
patients’ bill of rights.

A letter from Professor Yalof and a letter and law review article
from Professor Tulis will be put in the record, without objection.

First, just preliminarily, both Professors Presser and Volokh did
talk about what is mainstream, what is the right interpretation,
but I didn’t see any contradiction in your testimony that these
shouldn’t be questions that we should be asking prospective nomi-
nees to the Court.

Is that correct?

Mr. PRESSER. Before I answer that, I take it that all of our full
statements will be entered into the record.

Chairman SCHUMER. Yes, indeed. I just want to bring that out
here.

Go ahead.
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Mr. PRESSER. It seems to me that, first of all, as a U.S. Senator
you can ask anybody anything you want in any hearing, and I ad-
mire you for that.

Chairman SCHUMER. It is not as broad as you think.

Mr. PRESSER. It seems to me that you are well within accepted
practice if you ask a nominee, tell me about what your philosophy
of judging is, tell me what you think about the role of precedent,
tell me what you think a lower court judge ought to do. If you get
answers to that that suggest that somebody is way out of what we
might regard as the mainstream, I think that is entirely an appro-
priate thing to do.

I would go further, and maybe not everybody would agree with
this. It seems to me that you are also within your rights if you ask
about particular issues, and then the nominee would be within tra-
ditional practice if, for the response to certain questions, he or she
indicated, well, that is something that might come up before me as
a judge and I don’t want to talk about, or the perspective that I
would take on this is very different if I were a judge than what I
have voiced in prior positions. But with the parameters that I have
laid down, I think all of that is fair game.

Chairman SCHUMER. Do you agree with that, Professor Volokh?

Mr. VOLOKH. I think this is actually a very difficult question. I
think there are great arguments to be made on both sides. I think
that Professor Presser has basically -I think that his view is a
sound one, but I do think there are good arguments to be made
both for a more restrained view of making sure that one never asks
a nominee something that might commit him in the future, and for
the opposite view as well, which is to probe as closely as possible.

Chairman SCHUMER. Mr. Bolick, you said ideology shouldn’t be
the sole determination of what is a judge. I presume you are saying
that it is a relevant issue when a judge comes before us. I don’t
want to get into an argument here of what is mainstream and
what isn’t. Obviously, that is different.

I want to get into an argument of what best moves the process
forward to avoid the kind of “gotcha” politics that everyone has de-
cried here. If you ask the American people, does ideology enter into
the process, they will say yes. They would have said yes before
Bush v. Gore. They certainly say it now. In fact, for the first time
we have a real division among Democrats and Republicans in
terms of respect for the Court. But even leaving that aside, they
always think so.

When we vote on judges, when there are controversial votes, it
splits along mostly ideological lines. So to say that ideology isn’t
part of it—whoever wants to say that can do it, but the American
people are incredulous, and rightly so, because we all know just by
an observation that it happens.

The question is has our judicial process, the way we do this, got-
ten so away from—has it become sort of a kabuki game, as opposed
to talking about these issues right up front, and it damages the
process, it damages the judiciary, and doesn’t lead us to the right
people? I would like to have had this hearing when the opposite oc-
curred, if there were a Democratic President and a Republican
Congress. I think the answers should be the same.
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But it is my inclination, as I said at the beginning, that ideology,
broadly defined—I don’t mean are you a Democrat or a Republican,
but your views, and I am going to get to that in a minute as to
what people think would be permissible and salutary questions.

I take it you don’t disagree with that either, Mr. Bolick. You em-
phasized the adjective “solely,” and I would agree with that.

Mr. Bouick. That is right, Mr. Chairman, and I would make a
further delineation. I think that the context for a Supreme Court
confirmation is one in which a much more robust exchange on
these issues is extremely relevant because that person does not
speak to a higher authority.

Traditionally, for lower court judges, liberal Senators have voted
for conservative judges and conservative Senators for liberal
judges. That, I believe, is the issue that some groups are attempt-
ing to place on the table right now, and I think that we would suf-
fer a tremendous problem in the confirmation process were that to
be a larger issue than it is right now.

Chairman SCHUMER. Fair enough. What is interesting is the first
panel, both the counsels, seemed to say, well, let’s just look at the
excellence of the qualifications. But I think, to a person, this panel
is saying, no, look at some of these other issues.

Now, the difficulty, in my judgment, is how closely do you look.
To say will you uphold the Constitution, are you a democrat or do
you harbor some other ideology—that is so obvious that that is not
going to get you very far, and that is just a refuge.

On the other hand, we are getting into don’t ask about specifics.
I think, and you folks have more erudition than I do, that that
came about because you didn’t want potential judges to talk about
specific cases that they might litigate. So, yes, if it is a very narrow
case that is coming before the Court and this judge might be part,
you would certainly not want to ask them that.

But there is a range in between, and I would like to ask people
on certain issues whether they think it would be out of bounds to
ask the following. Let’s take campaign finance. Would it be imper-
missible to ask a potential Supreme Court nominee—and let’s put
it at Supreme Court for the moment—do you believe the First
Amendment applies to campaign finance limits? No one would dis-
agree, correct? That would an OK question to ask?

Mr. PRESSER. I might disagree with that. It is important to bear
in mind, Senator—and maybe other panelists can correct me if I
am wrong, but the first Supreme Court nominee actually ever to
appear in person for a Senate hearing, I think, was Felix Frank-
furter, who almost didn’t make it because he had a class to teach
at Harvard and decided maybe that was more important.

The phenomenon of questioning people in person is a very recent
one. Now, if you are going to do it, you must ask questions about
what sort of questions to ask, but the process worked reasonably
well when you just looked at a candidate’s record without having
him in front of you. So I am not at all certain that the process as
currently done, especially when it amounts to a very partisan hear-
ing, is the right thing to do to preserve the separation between law
and politics.

But the campaign finance question that you are asking is very
much one that is likely to come before the Supreme Court, and I
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am not sure that one wants to go on record, if one is a nominee,
with a particular position on that.

Mr. TRIBE. Could I say something, Mr. Chairman?

Chairman SCHUMER. Professor Tribe, yes.

Mr. TrIBE. First of all, I think that we have all experienced the
end of innocence. It may have been that once upon a time one of
my former colleagues, though I was then, I guess, an embryo or
something, thought it more important to talk to his class than to
appear before the American people as a prospective Supreme Court
Justice. Those days are gone and we can’t return to them. I don’t
think it would be a wise thing to return to them. People have
awakened to how much is at stake, and the White House is cer-
tainly so sophisticated at the selection process that for the Senate
to say, well, we are going to go back to the golden days and pretend
wouldn’t really work.

Secondly, as to your question, does the First Amendment apply
to campaign finance limits, I would have thought that any person
who would be reluctant to answer that would be disqualified right
away. Of course, the First Amendment applies. The question of
how it applies and what it means is perhaps what you might then
want to ask, and how far we go down that chain.

Just as Professor Sunstein earlier said, anyone who thought that
the Bill of Rights shouldn’t apply to the States through the 14th
Amendment would be outside the ball park, if someone said, well,
the First Amendment applies, Senator, to Federal finance limits,
but not State finance limits because I don’t believe the Bill of
Rights is incorporated against the States, you could say thank you
very much, Mr. President, who is your next nominee?

Chairman SCHUMER. But it is certainly a legitimate question.
Would anyone, aside from Professor Presser, disagree with that? I
want to get a little more specific. I don’t want to dwell on this be-
cause I think, Professor Presser, the idea that we shouldn’t have
hearings or shouldn’t ask witnesses such broad-gauged questions
like that is probably out of the mainstream.

Mr. PRESSER. Well, let me say I don’t disagree with what Pro-
fessor Tribe said. If it is simply, is this an issue with First Amend-
ment implications, of course anybody would say yes. I thought you
were suggesting specific statutory provisions.

Chairman SCHUMER. I am going to get to that.

Mr. VOLOKH. Senator, I think that Professor Tribe’s point is an
excellent one and it ties in to what I was saying. Setting aside the
question of whether it is proper or improper to ask a question like
that, the difficulty is if you ask a question that is too specific—how
would you rule on the statute—then you might get into an area
where a lot of people would feel uneasy. If you ask it too generally,
you are going to get virtually no useful information.

Chairman SCHUMER. Correct, but let me ask you this one. Let’s
take the next one down the line. Is there anything wrong with ask-
ing, do you agree with Buckley v. Valeo and would you overrule it
if a new case came up? Now, how is that one? I would want to
know the answer if a nominee came before me. I think Buckley v.
Valeo was a bade decision, OK?
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Senator SESSIONS. Are you going to vote against them if they
won’t tell you that or if they don’t agree with your interpretation
of Buckley?

Chairman SCHUMER. Are you going to vote against them? I don’t
think any single issue would drive me to vote for or against some-
one, but I would want to know their overall set of views. And when
we had some of our colleagues here saying don’t have a litmus
test—and often that relates to choice and we all have different
views on choice—but a litmus test saying you must be this way on
this issue or I won’t vote with you, there may be some people who
feel that way. I don’t, but that doesn’t mean I don’t want to know
their view.

Go ahead, Professor Sunstein.

Mr. SUNSTEIN. I think the problem with that is that someone
might reasonably think I am just not sure whether I agree with
Buckley v. Valeo.

Chairman SCHUMER. That is fine.

Mr. SUNSTEIN. And they don’t want to pre-commit themselves. So
I think they would be entirely within their rights to say I am not
sure, or I have a clue, but I don’t want to pre-commit myself. And
then you would be within your rights to say, well, that is a great
answer, that is a bad answer, and that is relevant.

The trick with these specific questions is they might get the
nominee in inappropriate territory, and there is a limit to how
much you can get if you have someone who is both public-spirited
and clever. You won’t get anything out. So the trick is to come up
with something that is neither too specific nor general.

Let me just float an idea that is in the terrain. I am not sure
if it is a good idea, but it is in the terrain of something that would
work. You might ask someone, are you someone who has as your
most admired people on the Court or the people whom you tend to
think are right—is it Thomas and Scalia, is it Brennan, Marshall
and Blackmun, is it Kennedy and O’Connor, or is it Breyer and
Ginsburg? That is to identify four kinds of camps and that would
be an informative answer. If they say “I am a Brennan-Marshall-
Blackmun type,” then the President is going to be very unhappy
with some of his advisors.

[Laughter.]

Mr. SUNSTEIN. If the person says “I am a Kennedy-O’Connor
type,” they are under oath and they are telling you something quite
important, as distinguished from a Thomas-Scalia type. It is not
clear that is the right question specifically, but that is the direc-
tion, I think, rather than a specific question.

Chairman SCHUMER. But would you say, then, asking about how
people felt about previous cases, established law no longer being
litigated at least at the moment, is a bad idea?

Mr. SUNSTEIN. Well, the Souter hearings were actually very in-
formative on that because Souter kind of marked himself as a Jus-
tice Harlan type. Justice Harlan was the most conservative mem-
ber of the Warren Court, who also believed in a kind of evolving
notion of what the Due Process Clause was. And every Republican
and every Democrat got a clue about what Justice Souter was like
through those questions, which were about old precedents that
weren’t really anymore in play. There, you can get something.
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Ms. GREENBERGER. Let me just say something also, Senator
Schumer. I think one of the dilemmas that your question goes to
is the fact that there was something behind why the nominee was
presented to the Senate for confirmation.

The President and the administration had a reason for selecting
this person, and if this is a person without a fulsome record, it be-
comes extremely difficult to really get a sense of that person’s
views on the full range of issues that are going to be of enormous
importance.

Nobody is looking, as you pointed out, for a narrow litmus test,
but judicial philosophy, approach to the courts are the most funda-
mental questions. And we have also all shown that by asking gen-
eralized questions, you don’t get to the rub of where the real dif-
ferences lie.

Chairman SCHUMER. I would go beyond that. I would say certain
times, from what has been written, the nominee that is looked for
is one who doesn’t have a record.

Ms. GREENBERGER. Exactly.

Chairman SCHUMER. And somebody who has been on the bench
for a long period of time and has ruled on so many things—they
say, well, they will find something and they will go against them.
And so you are getting a trend to get people who have less of a
record, which I think is awful-—not awful, but could have bad prob-
lems.

Ms. GREENBERGER. It is very problematic, and when there is so
much that is hanging in the balance certainly with respect to the
Supreme Court, as everyone has pointed to, with 5-4 decisions
going in many different critically important ways, but with lower
courts as well, I think that expecting that someone will be able to
come before this Senate Committee saying that they can’t be re-
quired to answer probing questions is correct on the one hand, but
then they also can’t expect that the Senators are going to vote to
confirm them.

I know, Senator Sessions, you have asked probing questions
sometimes. There was a district court nominee that you asked
whether that person believed in a constitutional right to sleep in
the parks, and did they believe there was a constitutional right to
welfare, and what was their opinion of the California civil rights
initiative. Those were probing questions.

Senator SESSIONS. I don’t think I asked that.

Ms. GREENBERGER. Sorry?

Senator SESSIONS. I don’t believe I asked some of those ques-
tions, the last one particularly.

Chairman SCHUMER. It wouldn’t be wrong if you did.

Ms. GREENBERGER. “In your opinion, is the California civil rights
initiative constitutional,” was the quote that I had, in the context
of trying to explore

Senator SESSIONS. Well, that is a little different.

Ms. GREENBERGER. Sorry, then I mischaracterized it. Let me
read it, then, again. “In your opinion, is the California civil rights
initiative constitutional?” Well, that was in an attempt to explore
your concerns about judicial activism, as you defined it. Those are
philosophical judicial philosophy questions that I would expect,
from some of the answers of Professor Presser or Bolick, they
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would say those were too specific. And, of course, those were even
posed to a district court nominee, far more constrained even than
court of appeals.

Chairman SCHUMER. Do you think there is anything wrong with
asking those questions? I don’t.

Ms. GREENBERGER. I think that to the extent that there is this
view on the part of Senators that they want to have some comfort
about the judicial philosophy, as you did, Senator Sessions, in that
context, it is up to the nominee to determine how much of an an-
swer they can give. It is then in your province to decide whether
you are comforted enough about their judicial philosophy, not only
based on their answers but based on what else you know about
them.

If they have no background, if they have no way your assessing
what will happen when they get that lifetime appointment, when
you have got so many stakes at issue, then I would say at this par-
ticular time, given where the courts are, given the stakes at issue,
given the very extreme views of some of the nominees, given the
model of Thomas and Scalia that has been presented as the driving
force for selection by this administration, then I would submit it is
actually the responsibility of each Senator to assure himself or her-
self about judicial philosophy. And if the nominee is reluctant to
answer the questions, then the nominee has not assuaged those
concerns in a way that deserves a lifetime appointment.

Chairman SCHUMER. Professor Tribe?

Mr. TrRIBE. Yes, Senator Schumer. One thing that I was a little
disturbed by is how abstract some of this is getting. When we talk
about the nominee for the Supreme Court, I think we should keep
in mind that in recent decades a fairly clear model has emerged for
the path to the Supreme Court.

Back in 1954, in Brown v. Board, not one of the Justices who sat
had previous judicial experience. That doesn’t happen anymore, al-
most never. Of the current Justices, there is only one who, when
first named to the Court, hadn’t already developed a track record
as a judge, and that is the Chief Justice. Everybody else, except for
Sandra Day O’Connor, who had been on a State court, came
through the farm teams of the circuit courts.

Despite the ability of the U.S. Supreme Court to reverse a deci-
sion of a circuit court, that is why I think instinctively this Com-
mittee recognizes that it better look carefully not necessarily at the
particular philosophy of every single nominee to a circuit court, but
the overall balance, because that corpus is in all likelihood where
the next level is going to come from.

And when it does, there is an optical illusion that I would alert
you to—I think you are probably aware of it—and that is when
somebody comes here with a track record in a circuit court, already
having been confirmed once, one of the arguments made by the al-
lies of the nominee is what are you so worried about? You have al-
ready confirmed the person. The person has already been through
the baptism of fire. And, look, they have only been reversed twice
out of umpteen times.

Keep in mind, the U.S. Supreme Court reviews less than 1 per-
cent of the decisions of the circuit courts. It has made clear that
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a circuit court decision, even one it thinks is clearly erroneous, will
not be reviewed unless there is a special reason, like a conflict.

So somebody who goes through that laundering process, in effect,
can emerge smelling like a rose, almost never reversed, virtually
never reviewed. And the person followed the law, here, here and
there, and then sort of the robes come off, as it were. It seems to
me that is an additional reason that you have to look at every
available piece of evidence. How does the person answer various
questions? What did the person write before becoming a judge?
Those are all relevant.

It is odd to me that it should be problematic to ask a follow-up
question about Buckley v. Valeo. Well, if it troubles you, what part
of it troubles you? How would you approach the application of the
Free Speech Clause to money? That that should be troubling to
ask, when it would be perfectly OK for the person to have written
an article about it or a treatise about it—I think the more you
know from someone’s writings, of course, the more trouble they
may in because it is hard to write a lot without offending various
people. But the more you have available, the more legitimately in-
formed your judgment is, not because you have a litmus test—oh,
he didn’t answer right about part 2(b) on Buckley v. Valeo—but you
need to know.

Chairman SCHUMER. Go ahead, Professor Volokh.

Mr. VoLOKH. Just a few basic principles that might be helpful
here. One is that there is a certain area, it seems to me, of the tail
wagging the dog here. There were 370-odd appointments by Presi-
dent Clinton to circuit courts and district courts, and two Supreme
Court appointments. To say we should spend not just as much ef-
fort but as much time on the lower court judges because they might
be appointed, I think would be a mistake. Likewise, it seems to me
that you