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MEDPAC REPORT ON MEDICARE PAYMENT
POLICIES

THURSDAY, MARCH 6, 2003

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON HEALTH,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:00 p.m., in room
1100, Longworth House Office Building, Hon. Nancy L. Johnson
(Chairman of the Subcommittee) presiding.

[The advisory, the revised advisory, and the revised advisory #2
announcing the hearing follow:]

ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON HEALTH

FOR IMMEDIATE RELEASE CONTACT: (202) 225-3943
February 25, 2003
HL-3

Houghton Announces Hearing on
IRS Efforts to Modernize its Computer Systems

Congresswoman Nancy L. Johnson (R-CT), Chairman, Subcommittee on Health
of the Committee on Ways and Means, today announced that the Subcommittee will
hold a hearing on the Medicare Payment Advisory Commission’s (MedPAC) rec-
ommendations on Medicare payment policies. The hearing will take place on
Tuesday, March 4, 2003, in the main Committee hearing room, 1100 Long-
worth House Office Building, beginning at 3:00 p.m.

In view of the limited time available to hear witnesses, oral testimony at this
hearing will be from the invited witnesses only. Witnesses will include Glenn
Hackbarth, Chairman of MedPAC, as well as provider groups affected by the
MedPAC recommendations. However, any individual or organization not scheduled
for an oral appearance may submit a written statement for consideration by the
Committee and for inclusion in the printed record of the hearing.

BACKGROUND:

The MedPAC advises Congress on Medicare payment policy. The Commission is
required by law to submit its advice and recommendations on Medicare payment

)
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policy annually by March 1. In its report to the Congress, the Commission is re-
quired to review and make recommendations on payment policies for specific pro-
vider groups, including hospitals, skilled nursing facilities, physicians, and other
sectors.

In announcing the hearing, Chairman Johnson stated, “The MedPAC provides val-
uable technical advice to Congress on Medicare payments and providers, and this
information is important as we continue to explore ways to strengthen the Medicare
program for our Nation’s seniors. This hearing will offer the Subcommittee an im-
portant opportunity to explore in-depth, with Medicare’s providers, MedPAC's recent
recommendations, as well as the providers’ responses to these recommendations.”

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Due to the change in House mail policy, any person or organization
wishing to submit a written statement for the printed record of the hearing should
send it electronically to hearingclerks.waysandmeans@mail.house.gov, along with a
fax copy to (202) 225-2610, by the close of business, Tuesday, March 18, 2003.
Those filing written statements that wish to have their statements distributed to
the press and interested public at the hearing should deliver their 200 copies to the
Subcommittee on Health in room 1136 Longworth House Office Building, in an open
and searchable package 48 hours before the hearing. The U.S. Capitol Police will
refuse sealed-packaged deliveries to all House Office Buildings.

FORMATTING REQUIREMENTS:

Each statement presented for printing to the Committee by a witness, any written statement
or exhibit submitted for the printed record or any written comments in response to a request
for written comments must conform to the guidelines listed below. Any statement or exhibit not
in compliance with these guidelines will not be printed, but will be maintained in the Committee
files for review and use by the Committee.

1. Due to the change in House mail policy, all statements and any accompanying exhibits for
printing must be submitted electronically to hearingclerks.waysandmeans@mail.house.gov, along
with a fax copy to (202) 225-2610, in WordPerfect or MS Word format and MUST NOT exceed
a total of 10 pages including attachments. Witnesses are advised that the Committee will rely
on electronic submissions for printing the official hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3. Any statements must include a list of all clients, persons, or organizations on whose behalf
the witness appears. A supplemental sheet must accompany each statement listing the name,
company, address, telephone and fax numbers of each witness.

Note: All Committee advisories and news releases are available on the World
Wide Web at http://waysandmeans.house.gov.

The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202—225-1721 or 202-226—
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.
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* * * NOTICE—HEARING POSTPONEMENT * * *

ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON HEALTH

FOR IMMEDIATE RELEASE CONTACT: (202) 225-3943
February 25, 2003
HL-3-Revised

Postponement of Hearing on the
MedPAC Report on Medicare Payment Policies
Tuesday, March 4, 2003
Congresswoman Nancy L. Johnson (R-CT), Chairman, Subcommittee on Health
of the Committee on Ways and Means, today announced the Subcommittee’s hearing
on the Medicare Payment Advisory Commission’s (MedPAC) recommendations on
Medicare payment policies, previously scheduled for Tuesday, March 4, 2003, at 3:00

p.m., in the main Committee hearing room, 1100 Longworth House Office Building,
has been postponed and will be rescheduled at a later date.

f

* * * NOTICE—HEARING RESCHEDULED * * *

ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON HEALTH

FOR IMMEDIATE RELEASE CONTACT: (202) 225-3943
February 26, 2003
HL-3-Revised #2

Johnson Announces Rescheduled Hearing on the
MedPAC Report on Medicare Payment Policies

Congresswoman Nancy L. Johnson (R-CT), Chairman, Subcommittee on Health
of the Committee on Ways and Means, today announced that the Subcommittee
hearing on the MedPAC Report on Medicare Payment Policies previously scheduled
for March 4, 2003, will now take place on Thursday, March 6, 2003, at 2:00
p.m., in the main Committee hearing room, 1100 Longworth House Office
Building.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Due to the change in House mail policy, any person or organization
wishing to submit a written statement for the printed record of the hearing should
send it electronically to hearingclerks.waysandmeans@mail.house.gov, along with a
fax copy to (202) 225-2610, by the close of business, Thursday, March 20, 2003.
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Those filing written statements who wish to have their statements distributed to
the press and interested public at the hearing should deliver their 200 copies to the
Subcommittee on Health in room 1136 Longworth House Office Building, in an open
and searchable package 48 hours before the hearing. The U.S. Capitol Police will
refuse sealed-packaged deliveries to all House Office Buildings.

All other details for the hearing remain the same. (See Subcommittee Advisory
Nos. HL-3 and HL-3-Revised, dated February 25, 2003.)

FORMATTING REQUIREMENTS:

Each statement presented for printing to the Committee by a witness, any written statement
or exhibit submitted for the printed record or any written comments in response to a request
for written comments must conform to the guidelines listed below. Any statement or exhibit not
in compliance with these guidelines will not be printed, but will be maintained in the Committee
files for review and use by the Committee.

1. Due to the change in House mail policy, all statements and any accompanying exhibits for
printing must be submitted electronically to hearingclerks.waysandmeans@mail.house.gov, along
with a fax copy to (202) 225-2610, in WordPerfect or MS Word format and MUST NOT exceed
a total of 10 pages including attachments. Witnesses are advised that the Committee will rely
on electronic submissions for printing the official hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3. Any statements must include a list of all clients, persons, or organizations on whose behalf
the witness appears. A supplemental sheet must accompany each statement listing the name,
company, address, telephone and fax numbers of each witness.

Note: All Committee advisories and news releases are available on the World
Wide Web at http://waysandmeans.gov.

f

Chairman JOHNSON. The hearing will come to order. Mr. Stark
will be here momentarily, so | will proceed. The Floor has been
canceled, so Members have earlier planes than usual, and we want
to get started.

This Committee has the weighty responsibility of making deci-
sions regarding Medicare payments that affect over a million pro-
viders and almost 40 million seniors and disabled persons. The
Medicare Program is extremely complex and making these deci-
sions accurately becomes increasingly difficult. While we must
avoid overpaying providers, underpaying those who care for seniors
could create real quality-of-care problems and compromise access to
care for our elderly. Recently we saw that all too vividly with our
inability to adjust physician payments.

To help us through these tough issues, we rely on the Medicare
Payment Advisory Commission (MedPAC). Every year, MedPAC, a
Committee of health care experts, including representatives of phy-
sicians, hospitals and beneficiaries, makes recommendations to
Congress. We look to them as a source of independent, unbiased in-
formation. | don’'t agree with all the recommendations, but appre-
ciate the ideas they put on the table.

This year, MedPAC made a number of recommendations that
would both increase and decrease spending. At the same time, in
his budget the President set aside $400 billion for Medicare mod-
ernization and prescription drug benefits. We have to ensure that
any changes in reimbursement rates to providers are fair and nec-
essary, because we have a finite amount of money available for the
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Medicare drug benefit and providers. Additionally we have Medi-
care modernization challenges to meet, such as providing better
support for seniors and managing chronic illness.

The MedPAC examines a number of factors before it makes its
recommendations for payment updates. It analyzes the financial
profitability of Medicare providers, their access to capital, their
costs, changes in the number of available providers, beneficiary ac-
cess to care and other factors. While this analysis is enormously
helpful, I am frustrated by the lack of agreement between their
analyses and those of individual providers and provider groups.

Assuring a community of stable providers, who are able to im-
prove care as our knowledge and technology advance, is a chal-
lenging but crucial responsibility.

Today, we have with us Glenn Hackbarth, the Chairman of the
Commission, who will talk about MedPAC'’s recommendations. We
also have representatives from the affected groups—seniors, hos-
pitals, physicians, dialysis facilities, nursing homes, home health
agencies. | hope that we can have a straightforward dialog that
will help us develop this year’'s legislation. 1 can tell you, from
reading the testimony, that this dialog will have to go on beyond
today for us to get where | think we will all feel comfortable.

Mr. Stark.

[The opening statement of Chairman Johnson follows:]

Opening Statement of the Honorable Nancy L. Johnson, Chairman, and a
Representative in Congress from the State of Connecticut

This committee has the weighty responsibility of making decisions regarding
Medicare payments that affect over 1 million providers and almost 40 million sen-
iors and disabled persons. The Medicare program is extremely complex and making
these decisions accurately becomes increasingly difficult. While we must avoid over-
paying providers, underpaying those who care for seniors could create real quality
of care problems and could compromise access to care for the elderly.

To help us with these tough issues, we rely upon the Medicare Payment Advisory
Commission. Every year, the MedPAC, a committee of health care experts including
representatives of physicians, hospitals and beneficiaries, makes recommendations
to Congress. We look to them as a source of independent, unbiased information. |
don't agree with all the recommendations, but appreciate the ideas they put on the
table.

This year, MedPAC made a number of recommendations that would both increase
and decrease spending. At the same time, in his budget, the President set aside
$400 billion for Medicare modernization and a prescription drug benefit. We have
to ensure that any changes in reimbursement rates for providers are fair and nec-
essary, because we have a finite amount of money available for the Medicare drug
benefit, providers, as well as Medicare modernization to meet challenges like pro-
viding better support for seniors and managing illness.

MedPAC examines a number of factors before making its recommendations for
payment updates. It analyzes the financial profitability of Medicare providers, their
access to capital, their costs, changes in the number of available providers, bene-
ficiary access to care and other factors. While this analysis is enormously helpful,
I am frustrated by the lack of agreement between their analyses and those of indi-
vidual providers and some provider groups. Assuring a community of stable pro-
viders who are able to improve care as our knowledge and technology advances is
a challenging but crucial responsibility.

Today, we have with us Glenn Hackbarth, the Chairman of the Commission, to
talk about MedPAC'’s recommendations. We also have representatives from the af-
fected groups—seniors, hospitals, physicians, dialysis facilities, nursing homes and
home health agencies. | hope that we can have a straightforward dialogue that will
help us as develop this years’ legislation.

f



6

Mr. STARK. Thank you, Chairman, for calling this hearing, prob-
ably one of our primary responsibilities on this Committee and this
topic. | suspect, and | am afraid, that this may be one of the last
times we will have Mr. Hackbarth before our Committee; and |
want to take this chance to thank him on behalf of 40 million
Medicare beneficiaries and their attendant providers for your serv-
ice as a Member and, recently, as Co-Chairman of MedPAC.

I think you have done a great job, | think, dealing with an explo-
sive environment and delicate negotiations. | really want to thank
you for great service to our country. Thanks very much.

One thing | think is clear from MedPAC'’s data is that we have
nothing to be ashamed of. Medicare pays well. In some cases, |
think too well. In others, not as well as it should be, and we seem
to be meeting the challenge set before us when we set policy.

There are probably some providers who are in trouble financially;
there is no doubt about that. In most of those cases, it is not Medi-
care's fault. Most of the problems might very well, if they are re-
lated to the government, be Medicaid related or else they are re-
lated to dumb hospital executives taking low-price contracts from
managed care companies on the theory that volume would make up
for reasonable pricing.

I can't—we can't solve that problem on this Committee. The
groups on the second panel, | think, should be lobbying Congress
for more money for Medicaid and opposing Bush’s block grant,
which will end Medicaid’'s entitlement nature for the most costly
population. When that is gone, those hospitals with negative mar-
gins or those physicians with low payments are going to see their
payments drop precipitously.

These are difficult issues, but it is important that we let the fi-
nancial facts drive the policy. | strongly oppose efforts by the ma-
jority to use savings from fee-for-service providers, as MedPAC rec-
ommends, to pursue a privacy agenda and increase payments to
their friends in the insurance industry. | would hope that the pro-
viders would be smart enough to figure out that it is easier to lobby
Congress, for better or for worse.

You can always get an appointment to see your Congressman;
try to get in to see Leonard Schaeffer. Try to get in to see the
President of Aetna, and all I am going to tell you is good luck. At
least here you get a hearing, you get excellent, well-advised legisla-
tors, people like Mr. Hackbarth, and you get a fair shot.

So, when you are going to pick your poison, | would advise you
to think carefully before you decide to give up on the government
payment systems which may very well serve you much better than
the alternative.

To the extent that savings are gleaned by reducing updates for
fees-for-service, | think they should be spent improving preventive
benefits and coverage for beneficiaries in traditional Medicare.

Having said that again, thank you, Glenn, for your service; | look
forward to your comments. Thank you, Chairman.

Chairman JOHNSON. Thank you and welcome, Mr. Hackbarth.
It is a pleasure to have you before us again.



7

STATEMENT OF GLENN M. HACKBARTH, J.D., CHAIRMAN,
MEDICARE PAYMENT ADVISORY COMMISSION

Mr. HACKBARTH. Thank you Chairman Johnson, Congressman
Stark and other Members of the Subcommittee. | have a lot of ma-
terial to cover, so | will try to proceed very quickly. I know time
is short for the Subcommittee.

Let me begin by reminding you about what MedPAC is, specifi-
cally who the commissioners are. | know you well know the statu-
tory charge, but | want to just characterize who they are as people.

We have six commissioners with clinical training as either physi-
cians or nurses. Nine of us have executive level or board experience
with leading health care providers. Six have executive level or
board experience with large private purchasers of health care. Five
have high-level experience in the Congress or in Centers for Medi-
care and Medicaid Services (CMS). Most of us have more than one
of those credentials.

I dare say that all 17 commissioners have either a friend or a
loved one who is a Medicare beneficiary. So, all of us have not just
expertise and experience, but also a stake in the welfare of the
health care system in general and a stake in the welfare of the
Medicare Program.

You have both alluded to the fact that the issues we deal with
are very complex and they are indeed and sometimes controversial.
Given that, I think it is remarkable that we have had such a high
level of agreement on the recommendations before you today. We
had 17 commissioners voting on 19 recommendations included in
the report. So, that is more than 300 individual votes. Out of those
300 votes, there were 2 “no” votes.

Let me now turn to the content of the report. Medicare’s prin-
cipal objective, of course, is to assure access to quality health care
for older and disabled Americans. Chapter 3 of our report is de-
voted to the access issue. Let me just very quickly summarize a
couple of key findings.

One is that Medicare beneficiaries actually report fewer problems
with access than other adults. Now there are some issues for par-
ticular sub-populations, low-income groups and the like, but in gen-
eral, access for Medicare beneficiaries as reported by the bene-
ficiaries themselves is good.

We find, moreover, scant evidence at this point that Medicare's
payment systems are hurting access to quality care. We are push-
ing the health care system to become more efficient, and we believe
that requires vigilance in terms of its impact on quality and access.
With that in mind, MedPAC is, in fact, expanding its efforts to
monitor access to care.

Now, before very quickly reviewing the recommendations, | want
to make a few broader observations about our findings and our ap-
proach. First of all, the financial performance of providers under
Medicare is, on average, good. There are some types of providers
that do less well, and we have made specific recommendations to
address some of those needs. Examples would include rural hos-
pitals and hospital-based skilled nursing facilities (SNFs). In other
cases, we have found that Medicare payments appear to be more
than adequate, and examples of that would include home health
agencies and freestanding SNFs. It is noteworthy that the pay-
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ments for home health agencies and SNFs appear to be more than
adequate even after the payment reductions that went into effect
October 1.

A second point is that when MedPAC identifies examples of pos-
sible underpayment, we prefer targeted solutions, as opposed to
across-the-board increases for all providers in a given sector. More-
over, when we identify problems, fixing those payment problems
may involve a redistribution of payments within that sector. This
occurred, for example, in our recommendations in both the hospital
and SNF sectors.

We take this approach because we believe that it makes Medi-
care payments more accurate and because we are mindful that
there are many demands for Federal resources including, as was
pointed out, competing demands within the Medicare Program.

Third, we focus on financial performance under Medicare, as op-
posed to provider total margins. Using Medicare funds, for exam-
ple, to try to cross-subsidize Medicaid will often be a very ineffi-
cient way of getting money to providers in need. Later on we can
go into that in a bit more detail.

Fourth, the most recently implemented prospective payment sys-
tems (PPSs) for SNFs and home health agencies and hospital out-
patient departments are, as intended, changing patterns of care
and we believe improving efficiency. That change, of course, is rare-
ly painless. As with the inpatient hospital PPS, these newer sys-
tems will no doubt require refinement over time.

Now let me quickly review our recommendations for each of the
major sectors beginning with hospital inpatient. Our update rec-
ommendation is for a 3.2-percent increase in rates. Because of our
proposals for redistributing some dollars within the inpatient sec-
tor, many hospitals with lower than average margins would get
more than that. Rural hospitals, for example, on average would get
a 4.2-percent increase. Urban hospitals in small urban areas would
get a 3.6-percent increase. Large urban hospitals, that is, hospitals
in large urban areas, would get a 2.7-percent increase. As for phy-
sicians, our recommendation is for a 2.5-percent increase.

We do have in this year's report some data directly related to the
access issue based on a new survey that we did of physicians and
their willingness to accept Medicare patients. We also have some
new data comparing Medicare rates to private-sector rates. As far
as SNFs are concerned, we recommend a zero update for free-
standing SNFs.

As you know, a critical issue there is whether Medicare pay-
ments should be cross-subsidizing Medicaid shortfalls. For hospital-
based SNFs, we recommend an increase in payments through re-
allocating some money already in the system. For home health
care, again, we recommend no update, but that we retain a 5-per-
cent add on for rural agencies. Our data, post-implementation of
the PPS, indicates that payments for home health agencies are
more than adequate.

For dialysis providers, we recommend an update of 1.6 percent;
and for freestanding ambulatory surgery centers, a zero percent up-
date.

We also urge that CMS proceed as quickly as possible with col-
lecting up-to-date cost data in developing a new payment system.
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Pending that new data, we believe that Medicare should not pay
more to a freestanding ambulatory surgery center than it does for
a hospital outpatient department providing the same service.

So, that is a very quick review. | welcome any questions you
have.

[The prepared statement of Mr. Hackbarth follows:]

Statement of Glenn M. Hackbarth, J.D., Chairman, Medicare Payment
Advisory Commission

Chairman Johnson, Congressman Stark, distinguished Subcommittee members. |
am Glenn Hackbarth, chairman of the Medicare Payment Advisory Commission
(MedPAC). | am pleased to be here this morning to discuss MedPAC'’s March report
including our recommendations on Medicare payment policy.

The Congress has charged MedPAC with reviewing and making recommendations
concerning Medicare payment policies. The Commission’s recommendations aim to
ensure that Medicare’'s payment systems set rates that cover the costs efficient pro-
viders would incur in furnishing care to beneficiaries. If payments are set too low,
providers may not want to participate in the program and Medicare beneficiaries
may not have access to quality care. If payments are set too high, taxpayers and
beneficiaries bear too large a burden.

In our March report to the Congress, we recommend updates and policy improve-
ments for seven Medicare prospective payment systems (PPSs). After examining in-
dicators such as providers’ financial performance under Medicare, changes in the
volume of services, the quality of and access to care, providers’ access to capital, and
market entry or exit, we find that in general, Medicare payments are adequate to
cover the costs of efficient providers. Therefore we recommend the following updates
for 2004:

¢ hospital inpatient prospective payment system: a marketbasket index (rep-
resenting input price changes), less 0.4 representing the net of an increase for
technological change and a decrease for expected productivity gains;

« hospital outpatient, physician, and outpatient dialysis payment systems:
me:jrketbasket less an allowance of 0.9 percent for expected productivity gains;
an

« skilled nursing, home health, and ambulatory surgical center payment systems:
zero. For many skilled nursing and home health providers, current payments
exceed costs by a large enough margin to offset expected cost growth in 2004.
For ambulatory surgical centers the growth in service volume and number of
providers suggests payment is more than adequate.

These update recommendations are coupled with others that improve the distribu-
tion of payments in a sector to better follow the costs of patient care, or that im-
prove consistency in Medicare purchasing. The update and other recommendations
for each sector should be considered as a package, because they are interrelated,
and in some cases protect potentially vulnerable providers and thus access to care
for beneficiaries.

We also discuss several broader issues related to Medicare payments:

« considering the context for Medicare payment recommendations (e.g. how the
growth of Medicare expenditures compares to that of the economy, the federal
budget, and the amount paid by other payers; how to characterize the spending
impact of our recommendations);

« assessing Medicare beneficiaries’ access to care;

¢ deciding how Medicare should pay for new technologies; and

* examining the health insurance choices available to Medicare beneficiaries and
the characteristics of insurance markets that help determine those choices.

Context

We include in our report spending trends not just for Medicare but also for private
sector payers and other federal health care programs. Over the long term, the rate
of increase in per capita spending for Medicare beneficiaries has been similar to that
for members of private sector health insurance plans and several government-spon-
sored plans (e.g., the federal employees health benefits program). Year to year, there
are different patterns and fluctuations, but the factors driving health care costs ap-
pear to operate similarly for all payers. We also report trends in Medicare’s share
of health care spending in the United States and of the federal budget, and the
share overall health care spending represents of gross domestic product. Over the
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next few decades Medicare will constitute a greater proportion of economic output.
Similarly, it will create greater pressure within the federal budget and on bene-
ficiary resources through increased cost sharing.

Therefore, we include in our report estimates of spending changes resulting from
each of our recommendations—presented as ranges over one—and five-year peri-
ods—and the implications for beneficiaries and providers. Please note that these
spending estimates cannot simply be added together to compute an overall estimate.
Unlike official budget estimates, they do not take into account the complete package
of policy recommendations, the interactions among them, or assumptions about
changes in provider behavior.

Assessing payment adequacy and updating payments

We recommend payment adjustments for seven different Medicare prospective
payment systems. For each system, we assess whether payments are adequate to
cover the cost of efficient providers by using indicators such as providers’ financial
performance under Medicare, changes in the volume of services, quality of and ac-
cess to care, providers’ access to capital, and market entry or exit. We then address
the likely change in efficient providers’ costs in 2004. We estimate input price infla-
tion (as measured by a marketbasket index for each sector); allow, when needed,
for technological changes that both improve quality and significantly increase costs;
and determine a reasonable expectation for productivity gains. For expected produc-
tivity gains, we use the 10-year average change in multifactor productivity in the
general economy. Our update recommendations reflect our assessment of all of these
factors for each payment system. When appropriate, we also make recommendations
to improve the distribution of payments among providers within each payment sys-
tem.

Hospital inpatient and outpatient services—In the hospital sector we make
both update and distributional recommendations. These should be considered as a
package both because they are so closely interrelated, and because some distribu-
tional recommendations would help certain hospitals that are particularly vulner-
able, such as some rural hospitals.

Overall we find that Medicare payments for hospital services are adequate as of
fiscal year 2003. Using a margin calculation encompassing nearly all Medicare pay-
ments to hospitals, and thus not influenced by cost allocation problems, we estimate
a margin for hospital services in 2003 of 3.9 percent. (This includes changes legis-
lated for fiscal year 2004 that will reduce payments.) Other broad indicators, such
as trends in volume and access to capital, are also generally consistent with a con-
clusion of adequate payments. This conclusion, together with consideration of factors
likely to affect costs in the coming year—lncludlng input price inflation, techno-
logical advances, and productivity—support an update for 2004 of marketbasket
minus 0.4 percent for inpatient services. Because significant technological advances
affecting outpatient services are accounted for through new technology provisions in
that payment system, we recommend an outpatient update of market basket minus
0.9 percent for productivity improvement.

The distribution as well as the level of inpatient payments is an issue. For exam-
ple, the overall Medicare margin varies by hospital group, with hospitals in large
urban areas having a margin of 6.9 percent and rural hospitals having a negative
margin of 1.9 percent. We recommend five policy changes to improve the distribu-
tion of inpatient payments:

« expand the current transfer policy for patients in certain diagnosis related
groups (DRGs) who are discharged to post-acute settings after very short hos-
pital stays;

« Implement an adjustment for hospitals with very few patients;

« reevaluate the labor share used for geographic adjustment of rates;

« increase the cap on disproportionate share payments that applies to most rural
hospitals and urban hospitals with less than 100 beds; and,

« eliminate the differential in base rates for hospitals in rural and small urban
areas.

This last recommendation was recently put in law for the period from April 1,
2003 to the end of fiscal year 2003.

We recommend expanding the post-acute care transfer policy to additional DRGs
to better allow payments to follow patient care and to prevent hospitals that cannot
discharge patients to post-acute care from being disadvantaged. We have rec-
ommended the other four policy changes in previous reports and reiterate them now
as part of the comprehensive package that, taken together with the inpatient update
recommendation, will help maintain the financial viability of the hospital sector.
The result of the total package of our hospital recommendations is a 3.2 percent in-
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patient payment increase for all hospitals taken together. All hospital groups we
evaluated show an increase, although the magnitude differs. For example, rural hos-
pitals and hospitals in smaller urban areas would receive increases greater than the
market basket (4.2% and 3.6%, respectively). Hospitals in large urban areas, on the
other hand, would receive an increase less than the market basket (2.7%). In short,
the groups with lower margins before our recommendations would receive higher in-
creases.

A final important issue is the current indirect medical education adjustment to
inpatient payments. That adjustment of an additional 5.5 percent for each 10 per-
cent increase in the resident-to-bed ratio, provides payments about twice the level
justified by the empirical evidence of the relation between teaching activity and hos-
pitals’ Medicare costs. The Commission is not satisfied with the current policy be-
cause there is no accountability for the use of the payments above the empirical
level. We will explore ways to better target those payments to advance specific
Medicare policy objectives through increased accountability.

Physician services—Medicare payment rates for physician services are based on
a fee schedule and are updated annually based on the sustainable growth rate sys-
tem that ties updates to growth in the national economy and other factors. Under
this system, the update for 2003 would have been negative 4.4 percent. CMS imple-
mentation of recent Congressional action, however, is now expected to produce a
positive update of 1.6 percent for 2003.

When assessing payment adequacy we find a mixed picture. The number of physi-
cians billing Medicare has increased and national indicators of access are still good.
There are, however, anecdotal reports of access problems in some geographic mar-
kets and specialities. A national survey of physicians suggests they are becoming
more selective about accepting new Medicare patients—but that is true for private
HMO and Medicaid patients as well. Finally, Medicare payment rates have fallen
somewhat relative to payment rates in the private sector, although they are still
above levels seen in the mid-1990s.

Although there was a negative update in 2002, the volume of physician services
increased; as a result, so did program spending. Program spending for physician
services is projected to continue to increase even in the face of future negative up-
dates. For example, the March 2002 Congressional Budget Office baseline projected
average annual growth in program spending for physician services of 4 percent from
2001 to 2006 even with negative updates for five years.

From this assessment, and given recent Congressional action on the 2003 update,
the Commission concludes that payments are adequate. Therefore, we recommend
an update for 2004 that equals the estimated change in input prices for physician
services, less an adjustment for productivity growth.

Skilled nursing facility services—Aggregate Medicare payments for skilled
nursing facilities (SNFs) are at least adequate for fiscal year 2003. For freestanding
SNFs—about 90 percent of providers in this sector—we estimate aggregate Medi-
care margins to be 11 percent in 2003. Including the 10 percent of SNFs that are
hospital-based, the aggregate SNF margin is about 5 percent. The high margin for
freestanding SNFs reflects a decline in costs in recent years. This decline is a re-
sponse to incentives in the SNF prospective payment system (PPS) following high
cost growth prior to its introduction. Preliminary evidence indicates that the decline
in costs has not resulted in a lower quality of care. Because the PPS for SNFs is
still relatively new, we expect this cost trend to continue into 2004, offsetting in-
creases in input prices and other factors. Therefore, we recommend that the Con-
gress not update payment rates for SNFs for fiscal year 2004.

Weaknesses in the current classification system for care in SNFs result in pay-
ments that are not distributed appropriately to account for the expected resource
needs of different types of Medicare beneficiaries. Resources should be reallocated
until the classification system is improved or replaced. As a start, we recommend
that the Congress give the Secretary authority to reallocate money currently used
as a payment add-on for rehabilitation classification groups to other classification
groups so that payment more closely follows patient costs. This reallocation will ben-
efit hospital-based SNFs to the extent that they serve patients with conditions more
complex than those of patients in freestanding SNFs; therefore, no separate update
for hospital-based SNFs is recommended. If this reallocation does not occur in a
timely manner, however, the Congress should provide a marketbasket update less
productivity adjustment of 0.9 percent for hospital-based SNFs only.

Home health services—Current aggregate Medicare payments for home health
services are more than adequate relative to costs. For the first time, we now have
cost data showing how home health agencies are performing under the PPS. We es-
timate that the Medicare margin for home health services in fiscal year 2003 will
be over 23 percent, even after accounting for the so-called 15 percent payment re-
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duction and the expiration of the current 10 percent rural add-on. Another measure
of financial performance, the ratio of payments to charges, also indicates more than
adequate payments. Payments are well above charges—12 percent overall—and as-
suming agencies charge more than costs, payments exceed costs by at least 12 per-
cent. Providers have responded to the new PPS by changing the services they pro-
vide during home health episodes: providing fewer visits but more therapy. The cost
of providing an episode of home health services is lower as a result. Other broad
indicators also suggest that payments are adequate: access to care is generally good,
the rate of decline in the number of users has decreased, and the entry and exit
of agencies has remained stable for the third year in a row.

In the past, we have recommended updates that emphasized stability for this sec-
tor because we lacked data on agencies’ financial performance, and also wanted to
give providers time to adapt to the new payment system. Home health agencies
have adapted, and we expect them to continue to adapt during the coming year, fur-
ther reducing the costs of providing an episode of care. Therefore, we recommend
that the Congress not update payment rates for home health services for fiscal year
2004. Because of potential challenges that providers may face in rural areas, we also
recommend that the Congress extend for one year, at a rate of 5 percent, add-on
payments for home health services provided to Medicare beneficiaries who live in
rural areas.

Outpatient dialysis services—Current aggregate Medicare payments for out-
patient dialysis services for beneficiaries with end-stage renal disease are adequate.
Together, payments for composite rate services and injectable drugs—the two main
components of payment to providers of outpatient dialysis services—exceeded pro-
viders’ costs by about 4 percent in 2001. We conservatively estimate that the aggre-
gate payment-to-cost ratio will be no lower than 1.01 in 2003. If payment for
injectable drugs and their profitability relative to composite rate services continue
to increase from 2001 to 2003, as is likely, the ratio will be higher. Other indica-
tors—such as continued entry of for-profit freestanding providers, increases in the
volume of services provided, lack of evidence of beneficiaries facing systematic prob-
lems in accessing care, continued improvements in the quality of dialysis care, and
providers enjoying adequate access to capital—together support the conclusion that
Medicare’s outpatient dialysis payments are adequate relative to efficient providers’
costs. To account for changes in providers’ costs in the coming year, the Congress
should update the composite rate for outpatient dialysis services for 2004 by the
change in input prices, less a 0.9 percent adjustment for productivity gains.

Ambulatory surgical center services—An ambulatory surgical center (ASC) is
a distinct entity that exclusively furnishes outpatient surgical services. The current
payment rates for ASC services are based on a cost survey conducted in 1986. Be-
cause of the age of the data, our first recommendation in this sector is that the Sec-
retary expedite the collection of recent ASC charge and cost data for the purpose
of analyzing and revising the ASC payment system. Because there are no recent
data on the cost of providing ASC services to Medicare beneficiaries, we looked at
market factors and concluded that current payments for ASC services are more than
adequate. The growth in the number of ASCs has been rapid: between 1997 and
2001, the number of Medicare-certified ASCs more than doubled. The volume of pro-
cedures provided by ASCs to beneficiaries increased by over 60 percent between
1997 and 2001. Over the last 10 years, the increase in payments is even more pro-
nounced—in nominal dollars, payments have increased fourfold. In addition, as indi-
cated by their rapid growth, ASCs have sufficient access to capital. Current Medi-
care payments for ASC services are at least adequate to cover next year's expected
increase in ASCs’ costs. Therefore, we recommend that the Congress not update the
payment rates for ASC services for fiscal year 2004.

In addition, although costs in ASCs should be lower than in hospital outpatient
departments because ASCs have less regulatory burden and serve less medically
complex patients, the ASC rate is currently higher than the outpatient hospital rate
for several high-volume procedures. Therefore, we recommend the Congress ensure
payment rates for ASC procedures do not exceed hospital outpatient PPS rates for
those same procedures after accounting for differences in the bundle of services cov-
ered.

Access to care

A basic goal of Medicare is to ensure that elderly and disabled Americans have
access to appropriate, quality health care. Therefore, we plan to monitor three di-
mensions of beneficiaries’ access to Medicare-covered services each year: (1) the
health system’s capacity, (2) beneficiaries’ ability to obtain care, and (3) access to
appropriate care. We do not find widespread problems in beneficiaries’ access to
care. Although more selective about accepting patients from a number of payers
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than in the past, the vast majority of physicians are accepting at least some new
Medicare beneficiaries. Post-acute services are generally available, although it has
become more difficult to place the most complex patients in SNFs. Nonetheless,
some issues will require careful monitoring. As in other populations, certain bene-
ficiaries—those in poor health, with low incomes, and without supplemental insur-
ance—report more difficulty than others in accessing appropriate services. In addi-
tion, while the trend is improving, many beneficiaries are not receiving the most ap-
propriate clinically recommended services. Finally, shortages of nurses could affect
the availability or timeliness of certain services, and demographic trends raise con-
cerns about the capacity of the health system over time.

Payment for new technologies

Medicare has the dual responsibility to pay enough for beneficial new technologies
to ensure beneficiaries’ access to care, while also being a prudent purchaser of new
technologies. Prospective payment systems tend to promote the use of new tech-
nologies that reduce costs, but may slow adoption of technologies that increase costs.
The inpatient and outpatient PPSs therefore, incorporate the costs of new tech-
nologies through special payment mechanisms as well as through an annual review
of payment rates. To ensure fair treatment across technologies and payment sys-
tems, MedPAC recommends that the clinical criteria currently applied to all new
technology applicants under the inpatient PPS, and to new medical device appli-
cants under the outpatient PPS, be extended to new drugs and biologicals applicants
under the outpatient PPS.

Health insurance choices for Medicare beneficiaries

Depending on where they live, Medicare beneficiaries may have a wide array of
insurance options beyond traditional fee-for-service Medicare available to them.
Those options may include Medicare+Choice comprehensive care plans and private
fee-for-service plans, cost contract plans, preferred provider plans, and varying
forms of supplemental coverage. Availability of options, and how and when bene-
ficiaries choose among them, depends on specific market conditions and the cir-
cumstances of individual beneficiaries. The determinants of market conditions are
both local and national. Although Medicare is a national program, it is only at the
local level that medical care is delivered, beneficiaries choose insurance options and
delivery systems, and insurers make decisions to enter the insurance market. In our
report we review the entire spectrum of insurance choices, as a first step in
MedPAC's effort to better understand beneficiaries’ choices and market conditions.

f

Chairman JOHNSON. Thank you very much for that initial over-
view. | was curious as to why you used the same productivity fig-
ure across the board for everyone.

Mr. HACKBARTH. The productivity figure that we use, 0.9 per-
cent, is based on the long-term, 10-year average in productivity im-
provement for the economy as a whole. So, as opposed to data on
actual sector-by-sector change in productivity, it is probably best
characterized as an expectation for improvement in productivity.

Chairman JOHNSON. | am concerned about that approach. To
take the productivity figure, which | understand you are saying is
from across the whole economy, and apply it to all the different dis-
ciplines, given the pressure that providers have been under since
1997 from the government and from managed care and from under-
payments in Medicaid, seems to me a leap of faith.

Furthermore, now, productivity increases are going to require
more sophisticated technology, not just better billing systems. |
don't know how providers, many of whom are quite strapped from
having been through transitions, can invest in the technology that
might help them increase productivity.

Mr. HACKBARTH. Well, technology is certainly one way to im-
prove productivity, but there are other ways that don’'t involve that
sort of investment. That would be point number one.
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Point number two is that we see many of these providers finding
adequate capital to make lots of investments in expansion and ac-
quisitions and the like. If they have capital for those purposes, they
ought to also have capital for improvements and clinical technology
and the like.

Chairman JOHNSON. | do respect that comment, but there are
lots of health care providers whose capital access you can't see;
they are too small. This is another way in which the system works,
on average, where according to national assumptions capital
doesn't get down to the little home health agency or the smaller
provider that doesn’'t show up on the indicators. Many of these or-
ganizations tend to be investor-owned facilities.

Mr. HACKBARTH. On the subject on improving productivity, let
us use the example of home health where there are many relatively
small participants in that field.

Now, even if we look at the smallest home health agencies, we
find that after the implementation of PPS, that they had 7.5-per-
cent positive margins. This is post-implementation of PPS; this is
after the payment reductions of October 1. This is taking those fac-
tors into account. So, these are the smallest of players in the field.
The average margin in the industry is much, much higher than
that.

Now, how did they accomplish that? In a sense, at least broadly
defined, they have improved their productivity. They have changed
the pattern of care to reduce costs. So, there are lots of ways for
this to be accomplished. It is not all about investing in high-cost
clinical information systems. In every sector that we look at, we see
that when given appropriate incentives, providers can change pat-
terns, lower costs, without hurting access and quality.

Chairman JOHNSON. The point you make is a perfectly valid
one.

I think there is a difference between the pressure that has been
put on physicians and the number of patients that are now con-
fined to 15 minutes. The decisions | see out there are where physi-
cians are forgoing the responsibility to provide 6-hour operations
because they need to be back in their office and do something that
the system recognizes as “real work.”

This is a longer subject, and | hope you will come back and talk
to the Subcommittee at length. If you look at the testimony of the
home health people, they do point to some very real concerns about
the fact that big repayments that are going to be recouped because
of the system problems in Medicare were seen as profit under your
analysis. However, they are going to repay all that.

Many of the small organizations were particularly hit by bad
debt from the old payment system in the transition. | am not as
comfortable as you are that what you are looking at is real money
and real profit margin. It is too complicated.

I do want to sit down with you and your staff, and | will invite
any Committee Member who wants to come, because | think we are
having trouble understanding this issue. | would like to recognize
Mr. Stark.

Mr. STARK. Thank you, Chairman. | guess just for the record,
does the Commission have a benchmark for an adequate Medicare
margin?
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Mr. HACKBARTH. We have avoided trying to pinpoint a par-
ticular number. The circumstances for different sectors vary so, we
haven't tagged a particular number.

Mr. STARK. In general, do you think it is appropriate—I pre-
sume you would like to see providers have a positive margin?

Mr. HACKBARTH. Yes.

Mr. STARK. Do you think it is appropriate to look at their en-
tire—make of their entire margins all their business, as opposed to
just segregating Medicare and trying to account for that separately
and say they have a Medicare margin that is different?

Mr. HACKBARTH. Our general approach is to look specifically
at their Medicare financial performance. It may be—a good way to
illustrate why we do that is to talk about freestanding SNFs, where
this has been a big issue.

According to the data that the industry has presented to the
Commission, they more or less agree with our estimate of Medicare
margins. Our finding was that the average Medicare margin was
about 11 percent, which we think is quite a healthy margin. They
argue, however, that that is substantially, if not totally, offset by
losses that they incur on Medicaid.

We are unpersuaded by that argument for several reasons. First
of all, Medicare patients represent about 10 percent of the busi-
ness. We think loading the responsibility for the financial welfare
of the whole industry on 10 percent of the patients is balancing a
whole lot on a narrow base.

Second is that were we to decide to increase Medicare payments
for each SNF patient, it wouldn't get the money to the right place.
The SNFs that have the most Medicare patients would, by defini-
tion, have fewer Medicaid patients, and so we would be adding
money to each of the Medicare cases to offset a relatively small
number of Medicaid patients.

Mr. STARK. Would the same argument hold with an acute care
hospital?

Mr. HACKBARTH. Obviously, the numbers are different in
terms of Medicare share of total revenues.

Mr. STARK. In general, you look at the Medicare——

Mr. HACKBARTH. We look at the Medicare margins.

Mr. STARK. You have some historical comparisons of per capita
growth for Medicare, private health insurance, the Federal Em-
ployee Health Benefit Plan (FEHBP) and California Public Employ-
ees Retirement System, and you discuss the relative comparability
of the growth rates and you adjust it for the difference in the pre-
scription drug coverage. You show that Medicare's rate comes out
at 3.1 percent, while private insurance is at 4 percent.

Now that may not sound like anything but chump change, but
isn't that really a 25 percent difference in the growth rate and a
rather significant difference?

Mr. HACKBARTH. The Medicare rate of growth is, indeed, some-
what lower for the period that we looked at. We think that that
comparison, though, needs to be made with caution.

There are differences in terms of, for example, the benefit pack-
age. We didn't attempt to adjust for the fact that there are not pre-
scription drugs in Medicare and that has, in fact, been one of the
fastest growing areas in the private sector. So, the numbers are not
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quite apples and oranges—or not quite apples and apples, excuse
me; they are apples and oranges.

Mr. STARK. You also focus on fee-for-service payments, and you
have calculated that we are currently paying Medicare+Choice
plans 104 percent of the fee-for-service rates without even account-
ing for risk selection and the fact that they should have no fraud
and abuse because they wouldn't steal from themselves, you hope.
They don't pay for graduate medical education because they don't
refer as much as they should. So, the actual payments relative to
fee-for-service are actually much higher.

Is it therefore correct to say that MedPAC has determined that
we are overpaying Medicare+Choice plans?

Mr. HACKBARTH. Two comments: The reason that we are cur-
rently paying more is as a result of some of the features of the
1997 law, including the floor payments and minimum rates of in-
crease and the like. So, it doesn't reflect any ill doing on the part
of the plans. It is an artifact of the statute.

Mr. STARK. That is good lobbying.

Mr. HACKBARTH. I will let you judge that.

The second point | would like to make is, it is our belief that
Medicare ought to offer a neutral choice between private options in
the traditional program. So, what we would like to see is that
Medicare pay 100 percent of what it would pay to have the patient
remain in traditional Medicare after adjusting for risk differences.

Mr. STARK. Thank you, Chairman.

Chairman JOHNSON. Mr. Johnson.

Mr. JOHNSON OF TEXAS. Thank you, Chairman. | believe that
Ms. Johnson hit on it when she was talking about your produc-
tivity idea. | don't think you told us how you came up with that
0.9 percent.

Mr. HACKBARTH. The 0.9 percent reflects the long-term rate of
growth over 10 years in the economy as a whole. So, it is an expec-
tation—

Mr. JOHNSON OF TEXAS. You can predict that growth? We
can’t.

Mr. HACKBARTH. This is looking back the past 10 years.

What we are trying to do in managing this system of adminis-
tered prices is mimic, as best we can, what happens in competitive
markets to create incentives for efficiency and the like. In fact, as
businesses of all types and all sectors across America have experi-
enced over the last decade and more, pressures for improvement in
productivity and efficiency in the competitive market are relentless.

By including a productivity factor in Medicare, what we are try-
ing to do is simulate the same thing in this administered price sys-
tem, for people who pay the taxes to finance the program experi-
ence these pressures all the time. We think it is only fair that the
providers who get paid by the Federal Government experience the
same sort of pressure.

Mr. JOHNSON OF TEXAS. It is different all over the country;
I think you would agree with that. There is not one number you
can use for every State, every county even.

Let me ask you a question. You recommended raising the base
payment for hospitals in rural areas and small cities. In contrast,
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the Commission never recommended a floor on the wage index.
Can you explain why one proposal was accepted and the other not?

Mr. HACKBARTH. Well, we do need to make some changes in
the wage index. We don't think the floor is the right way to go. The
changes that we advocate are reexamining the so-called “labor
share” within the rate. We believe that the labor share may well
be too high for rural areas. The effect of that is to basically redis-
tribute money in the system and increase payments for rural hos-
pitals and reduce payments in high-wage areas. So, that is one rec-
ommendation we have made.

A second, which is——

Mr. JOHNSON OF TEXAS. How do you assess the difference be-
tween rural and urban? | represent two counties, one Dallas and
one Collin. Dallas is urban, Collin is rural. So, how do you assess
that?

Answer me another question, if you would. Are your facts cur-
rent, because in the past we have been told that you are operating
with statistics that are 2 or 3 years old.

Mr. HACKBARTH. The definition of urban and rural that we use
is the one that you put in statute. For purposes of the wage index,
I think most analysts agree that we need better definitions that re-
flect employment markets, which leads to a second of our rec-
ommendations.

Mr. JOHNSON OF TEXAS. You made that recommendation?

Mr. HACKBARTH. Yes. We have recommended that the data be
collected that would allow us to explore better labor market areas
and make some other adjustments in the wage index that worked
to the disadvantage of rural areas.

Mr. JOHNSON OF TEXAS. Okay. Are you using current statis-
tics? You didn't answer that question.

Mr. HACKBARTH. The wage index, in particular, the data are
several years old, but our analysis is that the relative relationships
as you go across the country don't really change much over time.
Everybody may go up, but the relationship between location A and
location B tends to be more consistent over time.

So, the age of the data throughout the program is a problem; I
would freely concede that. In this particular area of the wage
index, we don't think it is the most important problem.

Mr. JOHNSON OF TEXAS. Under current law, targets are set
for physician expenditures and physician updates are based in part
on comparison between actual and targeted expenditures.

Are there other factors that should be taken into account, such
as changes in technology or aging or relative health status of the
Medicare population?

Mr. HACKBARTH. Well, our recommendation on the physician
payment system has, in fact, been to drop the so-called “sustained
growth rate” system that you are referring to. So, we have not
taken a stance on particular refinements in the mechanism.

So, the questions that you are asking are simply not questions
that the Commission has addressed.

Mr. JOHNSON OF TEXAS. Thank you very much. Thank you,
Chairman.

Chairman JOHNSON. Thank you. Mr. Kleczka.

Mr. KLECZKA. Mr. Hackbarth, a couple of questions.



18

You discussed the skilled nursing problem with Mr. Stark. How-
ever, | met with some of these folks from the State of Wisconsin
yesterday, and they indicated that because of the loss of the add-
on payments, the industry nationwide will lose $1.8 billion; and in
the State of Wisconsin, the nursing homes will lose some $40.6 mil-
lion.

Are you still indicating that their margin is such that they don't
need an annual increase?

Mr. HACKBARTH. | believe the numbers that you are referring
to, certainly with regard to the Nation as a whole, are total mar-
gins and again reflect the fact that they are losing money on Med-
icaid. That really is the crux of the issue here. For reasons that |
have already given, we don't believe——

Mr. KLECZKA. Let me just back up. What they cited to me was
that this is a loss in Medicare funding. They didn't discuss the
margin and the fact that it is cross-subsidies.

Mr. HACKBARTH. After the withdrawal of the add-ons, the ones
that expired in October, we believe the average margin for free-
standing SNFs is 11 percent.

Mr. KLECZKA. Even with the loss. So, you are saying——

Mr. HACKBARTH. Even with the withdrawal of all of those add-
on payments.

Mr. KLECZKA. Let us say there was no loss of the payments.
Was that margin going to increase 15, 16 percent or what?

Mr. HACKBARTH. | don’'t know what the additional increment
would be, but it would be higher than 11 percent certainly, if those
payments were restored, yes.

Mr. KLECZKA. Are you saying they are calling “wolf’ without
the necessity to do so?

Mr. HACKBARTH. What | am saying is that there is a very im-
portant analytic and philosophical disagreement. When they say
they are losing money, on a national basis at least—I have not
looked at the numbers in particular for Wisconsin, but the national
basis at least, when they say they are losing money, it is counting
the Medicaid patients. In the documents they have given to us,
they acknowledge they are making money on Medicare, but they
think they need to do that to offset Medicaid losses.

We don’t think that is good policy for the Medicare Program.

Mr. KLECZKA. Later this afternoon we are going to hear from
the Renal Council and there was a recommendation for an annual
adjustment for the renal folks. However, they are also looking for
an annual update mechanism.

That is not your bailiwick or your responsibility, but do you have
a view on providing for a mechanism?

Mr. HACKBARTH. Current law does not provide for an annual
update for dialysis providers. In fact, each year we do look at the
rates and analyze whether a change is appropriate. So, in that
sense within the MedPAC framework, we do an annual update
analysis.

As is true of all providers, 1 would be a little bit cautious about
writing in the statute an automatic increase for dialysis providers.
The circumstances in all of these businesses can change a lot year
to year, and | think they need to be reanalyzed each year. These
should not be formulaic automatic increases, guaranteed.
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Mr. KLECZKA. The last concern is the whole question of Medi-
care Choice. | believe you indicated because of the risk selection for
the Choice plans that they should actually receive a lower reim-
bursement than the fee-for-service Medicare?

Mr. HACKBARTH. That isn't quite what | said.

Mr. KLECZKA. That is what | was hoping you said.

Mr. HACKBARTH. It wasn't quite what I did say, though.

I actually have a lot of personal experience in this field having
worked for Harvard Community Health Plan, that had a substan-
tial Medicare risk program. | know from my personal experience
that some health maintenance organizations (HMOs) probably get
a better-than-average selection of risks while other HMOs may, in
fact, enroll more sick people than average. | think the temptation
to say HMOs are all the same ought to be avoided.

What we need in Medicare is a payment system for private plans
that pays fairly after adjusting for risk. The CMS with help from
the industry has been working toward a new risk adjustment
mechanism which we are optimistic about. We think it will be an
improvement over current law, so we favor that move. For some
HMOs, it would be more payment; for some it would be less pay-
ment depending on their risk profile.

Mr. KLECZKA. Thank you.

Chairman JOHNSON. Mr. Ramstad.

Mr. RAMSTAD. Thank you, Chairman.

Thank you, Mr. Hackbarth, for the job you are doing in Chairing
the MedPAC. This is a tough policy area, very difficult policy area,
probably as difficult as any that we deal with at the Federal level,
and we appreciate your leadership helping us sort out these Medi-
care payment policy issues.

I know, Mr. Hackbarth, that MedPAC's recommendations for
skilled nursing home care are limited to Medicare for skilled nurs-
ing care. | also know that too many SNFs in Minnesota have
closed. They have gone broke and they are closing literally every
week.

My gquestion is a more broad question than was previously asked.
Since Medicare serves as a subsidy, really, for Medicaid, it seems
to me these two programs are obviously interrelated, and it would
follow that Medicare reimbursement policies have an impact on
Medicaid patients’ access, certainly to nursing home care. Would
you agree with those premises?

Mr. HACKBARTH. That Medicare payments affect Medicaid——

Mr. RAMSTAD. Yes.

Mr. HACKBARTH. Access? | am honestly not sure whether |
would agree or not. A lot would depend on the specific cir-
cumstances.

Mr. RAMSTAD. Doesn’'t Medicare essentially subsidize Medicaid?

Mr. HACKBARTH. In general, the Medicare rates are signifi-
cantly higher than the Medicaid rates.

Mr. RAMSTAD. Therefore, it seems the two are directly related?

Mr. HACKBARTH. Yes.

Mr. RAMSTAD. Then it seems to me that it would follow that
Medicare reimbursement policies have an impact on Medicaid pa-
tients’ access to nursing home care.

Mr. HACKBARTH. Well—
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Mr. RAMSTAD. Let me ask you the question I am getting at. |
am trying to lay the foundation for this question.

Why doesn’'t MedPAC expand its scope so that the elderly can be
considered in totality, so that we are looking at the total picture
instead of just a piece?

Mr. HACKBARTH. We are the MedPAC, of course. Medicaid
payment levels are not only beyond the scope of MedPAC's charge,
but under the Medicaid framework, are determined at the State
level as opposed to the Federal level.

Mr. RAMSTAD. | understand that. | also understand the inter-
relationship, which you recognize and cited in your colloquy with
my friend from Wisconsin, the previous Member who asked ques-
tions. It just seems to me that we are kidding ourselves.

I understand your jurisdiction, but it just seems, not to look at
the whole access question, in its totality, not to consider the elderly
in terms of the total picture is not doing them a service and not
doing us a service. We need to reexamine the jurisdictional limita-
tions.

Mr. HACKBARTH. This is really way beyond, though, a point
about statutory jurisdiction.

The critical point here is the best way to fix Medicaid’'s under-
funding problem is through Medicaid because, that way, the dollars
will flow according to the volume of Medicaid patients served by
the nursing facility.

If we try to fix the problem on the Medicare side, the institutions
with the smallest Medicaid populations will get the most Medicare
dollars. By the same token, the institutions with a lot of Medicaid
patients would get fewer Medicare dollars.

Medicare add-ons simply cannot get the resources to the institu-
tions in need. So, it is not a quibble about jurisdiction; it is about
getting bang for the taxpayers’ buck when we have a lot of other
pressing priorities within the Medicare Program.

Mr. RAMSTAD. | see my time is about up, and | appreciate the
situation and the predicament, but | also, as the son of a parent
who is in the last stage of Alzheimer’'s disease and somebody who
has been looking for an appropriate SNF and talking to—and hear-
ing from these people at that level, there is a real problem out
there in the real world—in the State of Minnesota, in the State of
Wisconsin, in the State of Connecticut—and we have got to fix it.

So, | hope you will continue to work with us, and | hope—this
is one problem we truly need to address in a bipartisan, pragmatic,
common-sense, cost-effective, humane way. Thank you Mr.
Hackbarth.

Chairman JOHNSON. If I may, | can’'t help but comment.

I think the problem is when MedPAC looks only at Medicare re-
imbursements—and | appreciate what you are saying that if you
increase reimbursements you aren’t necessarily going to get to the
Medicaid-heavy facilities.

Nonetheless, it seems to me there is clearly a public interest in
the survival of nursing homes and in the problem of underpayment
in Medicaid. For us to simply, in our narrow view, deal with our
payment problem, knowing that it could put homes out of business
because we have no plan to require the States, who are our part-
ners, to reimburse fairly is morally wrong.
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It is also wrong from the point of view of public policy because
you just can’'t deal with one public policy in isolation from another
failing public policy. So, | think this is why this such a difficult
issue.

Mr. STARK. Would the gentlelady yield on that topic?

Chairman JOHNSON. Very briefly.

Mr. STARK. Should we—Medicaid, | suspect, is the highest
payer. Private insurance plans are the second highest payer. If we
are going to coordinate what Medicare and Medicaid pay, we
should also then control what private insurers pay. In a sense, they
pay more than Medicare, | think.

Chairman JOHNSON. The great majority of nursing home pa-
tients are paid for by Medicaid. The second—it is a relatively small
amount, and we have direct responsibility under current law for
Medicaid and Medicare.

Mr. CARDIN. We could reinstitute the Boren amendment, and
then we wouldn’t have to worry about this.

Chairman JOHNSON. Mr. English.

Mr. ENGLISH. Thank you, Chairman.

Mr. Hackbarth, I wonder, following up on Mr. Johnson’s ques-
tion, if 1 could get you to elaborate further. In regard to the labor
share of the wage index, what would you suggest the percentage
be adjusted to?

Mr. HACKBARTH. We don't have, Mr. English, a specific per-
centage in our recommendation. We think that CMS is in the best
position to do the recalculation. We have done some analytic work
that would suggest that the current labor share of 71 percent is
probably a few percentage points too high, something like that,
something in that neighborhood.

Mr. ENGLISH. Another question, CMS issued an analysis on
June 28, 2002 on the financial status of the home health care in-
dustry under the Medicare Prospective Payer System, which con-
cluded that the median profit margin for home health providers
was 2 percent prior to the 15 percent cut and elimination of the
10 percent rural add-on and, further, prior to payment of interest,
taxes, depreciation and amortization.

Further, an agency of the Pennsylvania General Assembly in No-
vember 2002 released a survey of rural home health providers in
Pennsylvania, which discovered that 40 percent of the Medicare-
certified home health agencies are considered to be financially vul-
nerable, and 24 percent expressed concern that they might not be
able to survive under PPS. Again, these conclusions were reached
without taking into account the 15 percent cut, the elimination of
the 10 percent rural add-on.

With this in mind, would you please elaborate on how MedPAC
concluded in its March 2003 report that, and | quote, “Aggregate
Medicare margins and the ratio of payments to charges suggest
that current payments are more than adequate in relation to cost™?

Mr. HACKBARTH. | would be happy to.

Here was our approach: First of all, we looked at actual cost re-
port data for the first year under the new PPS for home health
agencies. We had cost report data available for about 10 percent of
all agencies. This was not a random sample, 1 want to be clear
about that, but it was a reasonably representative sample in terms
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of urban and rural composition, for-profit and voluntary ownership
and the like.

Using that data, we found that the average margin after the im-
plementation of PPS and adjusting for the so-called 15 percent cut
was in excess of 20 percent. There was a slight urban/rural dif-
ference, but even the rural margins were up in the neighborhood
of 20 percent.

The biggest disparity—the variable that made the biggest dif-
ference was size, as | alluded to earlier. The smallest agencies had
a positive margin in this sample of about 7.5 percent. So, that is
actual cost report data.

Since it was only 10 percent of the agencies and not a random
sample, we tried to look at the issue from another vantage point
where we could get even more recent data. What we did was look
at actual claims data and compare the Medicare payments to the
charges, the actual charges, made by the home health agencies.
There were two important findings. One was that payments ex-
ceeded charges, the amount that was charged, by about 11 or 12
percent and that positive margin of payment overcharges was actu-
ally growing over time during the first year-and-a-half of the PPS
for home health agencies.

So, with the completely different database—and this one was a
random sample—we had results confirming what we got from the
cost reports.

Still a third piece of information comes from the U.S. General Ac-
counting Office study estimating payments and costs for home
health agencies, which also found very high, positive margins. So,
we have looked at it three different ways and we have come to the
same basic conclusion.

Mr. ENGLISH. Well, let me simply say, the experience | have,
which is limited to a lot of anecdotal feedback in places like north-
western Pennsylvania, suggests a very different story.

I appreciate your testimony, and my time has expired.

Mr. HACKBARTH. Chairman Johnson, if | could make one quick
point there.

In every sector that we are talking about, there will be some or-
ganizations that do better than others. You know there may be par-
ticular organizations that are losing money. That happens all
across the economy all the time. Not everybody wins all the time.

Mr. ENGLISH. Chairman, Mr. Hackbarth makes that point, but
the feedback that I get in my region is not limited to isolated or
scattered organizations. This is a uniform picture that is coming
from the providers throughout the region in different communities,
and it is pretty much the same story.

So, | would like to revisit your methodology at some point, but
I thank you for your testimony.

Chairman JOHNSON. Congresswoman Tubbs Jones.

Ms. TUBBS JONES. Thank you, Chairman.

Good afternoon, sir. How are you? This is my first service on the
Committee on Ways and Means and an opportunity the second
time to sit on the Subcommittee on Health. So, I am rushing
through this report having not had a real opportunity to review it,
but I do have a few questions for you.
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I am interested in the section that speaks about access to health
care and specifically access to health care as it is related to race
and ethnicity and socio-economic levels. | just wondered—and | will
read just one quickly. It says that “Race and ethnicity were highly
significant in influencing whether a beneficiary reported having a
usual doctor, and not having a usual doctor seemed to deal with
the lack of access.”

Ms. TUBBS JONES. Do you make recommendations for how we
can address that particular problem?

Mr. HACKBARTH. No, ma’am, not in this particular report.

Ms. TUBBS JONES. Would that be part of your responsibility?

Mr. HACKBARTH. We could take that up in the future, yes, but
we have not made any specific recommendations to this.

Ms. TUBBS JONES. | would encourage you to take that up in
the future, because it becomes such a significant issue, particularly
when you start talking about race, ethnicity and socio-economic in-
come as it impacts, because I am sure that you would agree that
over time that problem will create greater problems on the other
end, particularly when you look at the report that says that the
sickest use more money out of the system than anyone else, and
if we could give them health care on the front end maybe we
wouldn't spend so much money on the back end.

I also was interested in a chart on page 4 where—specifically
going back to the Medicare, spending is concentrated in a small
percentage of beneficiaries. Are you making any recommendations
on how we adjust that in any way that we don’'t spend so much
money, or is it too late that they are in such bad health care, bad
shape that it is too late to try and work on that issue?

Mr. HACKBARTH. It is roughly true. These are ballpark figures,
that about 20 percent of the Medicare beneficiaries account for
something like 80 percent of the spending. So, the patients who
have the most serious health problems, maybe multiple chronic dis-
eases, consume a lot more resources obviously than patients who
don’'t have any medical problems. That is not unique to Medicare.
If you look at any insurance program, you see a very similar phe-
nomenon.

Ms. TUBBS JONES. Let me skip to one other thing real quickly
since my time is very short. Will you be asked to assess how the
delivery of a prescription drug benefit will impact Medicare in the
future?

Mr. HACKBARTH. We have not specifically looked at that, nor
have we been asked to look at that by the Congress.

Ms. TUBBS JONES. Let me ask, but part of the delivery of
health care as we know it in years 2000 and going forward is prob-
ably greater—there is a greater use of pharmaceuticals to deal with
health care problems than there has ever been before. Is that a fair
statement?

Mr. HACKBARTH. That is true. We did do a report June of last
year looking at the Medicare benefit package, and one of the points
that we made there was not a new one by any stretch, but the role
pharmaceuticals play in modern medical practice is much greater
than was true 10 or 20 years ago, and so looking at it from the
standpoint of a clinician it is really hard to practice quality medi-
cine if your patient can't afford drugs.
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Ms. TUBBS JONES. Can you tell me the name of that report?
Chairman, that will be my last question.

Mr. HACKBARTH. We would be happy to get you a copy of the
report. It is our June 2002 report.

Ms. TUBBS JONES. I am in 1009 Longworth. I would appreciate
it. Thank you. Thank you, Chairman.

[This report will be retained in the Committee files.]

Chairman JOHNSON. Mr. Ryan, who is not a Member of this
Subcommittee but is interested and has joined us, would you like
to question?

Mr. RYAN. | would appreciate that. Thank you, Chairman.
Thanks for allowing us.

I have been very interested in the discussion that is going on
about the cross-subsidization of Medicare and Medicaid in our
nursing homes. I met with the skilled nursing providers in Wis-
consin, as Mr. Kleczka did, just about an hour ago, so I don't want
to go over that again. | understand, and | think you can appreciate
that from a nursing home standpoint they have a large pool of
Medicaid recipients that must be cross-subsidized. So, they aren't
getting those kinds of margins, only if you look at it in the narrow
view of just the Medicare patients. So, | think you can appreciate
that.

It sounds like at MedPAC you had a vigorous debate about the
appropriateness of cross-subsidization between Medicare and Med-
icaid patients. I am too new to know how in the world we decided
1 day years ago why a low income senior was a poor person first
and then a senior citizen second and coming through Medicaid, but
I would like to see if you have actually gone into that in this vig-
orous debate you had as to the appropriateness of this cross-sub-
sidization or not. Do you look at it from that perspective at all?

Mr. HACKBARTH. | am not sure, Mr. Ryan, that | am—I under-
stand the question. We look at what the proper financial analysis
is for Medicare. We don't—we have not looked, at least in my ten-
ure on the Commission, at the specific issues raised by the so-
called dual eligibles.

Mr. RYAN. Right. That is what | am talking about.

Mr. HACKBARTH. That is something we have talk about put-
ting on our agenda in the future.

Mr. RYAN. | would be interested in seeing if you would look at
that.

The second thing is, with your experience with risk adjustment,
I would like to ask you one question about that. That is a very
murky science right now, and it has improved lately, but we
haven't learned how to build the right kind of risk adjustment
mousetrap for the marketplace. What is your opinion about chang-
ing the way Medicare+Choice providers are reimbursed from the
current kind of program, even if we build a better risk adjustment
mousetrap to, say, a mid-based pricing system such as what is em-
ployed now at the FEHBP plan.

Mr. HACKBARTH. The current system, as you know, is basically
based on demographic factors. We adjust for age, sex and very
basic characteristics like that. Those are clearly inadequate to the
task. Within each of those categories some patients are sick and
some aren’t, and so there is way too much variation.
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The CMS, as we speak, is in the process of collecting data for a
new system that we think would be a significant improvement by
incorporating data about the services the patients have been using.
Is that going to be a perfect risk adjustment system? No. In fact,
the perfect risk adjustment system doesn’t exist.

Mr. RYAN. Right. So, isn't a better risk adjustment system a sys-
tem that continually evolves over time and where the person who
bears the risk or who bears the loss if the risk is adjusting properly
is the provider, not necessarily the government, and therefore we
have plans pulling in and pulling out? Wouldn't it be better for a
big-based pricing system that incorporates all of those factors, in-
corporates all of the risk adjustments, and has an incentive for new
risk adjusting technologies to be built into the price? Wouldn't that
be a better way of actually reflecting the costs of providing health
care in the reimbursement rates and going to that kind of a pay-
ment system for Medicare+Choice plans?

Mr. HACKBARTH. | think that there are two distinct and sepa-
rable issues. One is there may well be substantial merit in going
to a competitively set system of pricing for plans for the Medicare
Program in general. Competitive markets have many advantages,
one of which is the flexibility and fluidity that you referred to.

Even if you go down that path and accept all of that, in order
to make the markets work fairly you are going to need a risk ad-
justment system, because the costs, the future costs incurred vary
enormously for different patients. So, | don't think going to a com-
petitive system necessarily obviates the need for a better risk ad-
justment.

Mr. RYAN. I agree with that. My question is will it make us risk
adjust more quickly and more accurately rather than going through
the CMS regime that we are doing right now?

Mr. HACKBARTH. Well, I am not sure that I am smart enough
to know the answer to that. Risk adjustment is a very difficult field
for private plans, as well as for the Medicare Program. One of our
commissioners, Alice Rosenblatt, is the Chief Actuary for
WellPoint, and she can bend your ear for hours about how difficult
this issue is.

Mr. RYAN. | see my time has expired. Thank you, Chairman.

Chairman JOHNSON. Thank you. Mr. Cardin, also not a Mem-
ber of the Subcommittee but an active participant in our discus-
sions.

Mr. CARDIN. Thank you, Chairman. Mr. Hackbarth, | thought
that your response to Mr. Ramstad’'s point about Medicare and
Medicaid was well taken, but | think it does point out the fact that
when we repealed the Boren amendment, which required the
States to provide reasonable reimbursements under Medicaid, it
had an impact on Medicare. Because the pressure is now on the
Medicare reimbursement structure to compensate for inadequate
State reimbursement rates under Medicaid, that has an effect on
the affordability of Medicare and what we can do in Medicare. So,
I think there is a relationship here, and | would just encourage us
to at least be mindful that the State reimbursement rates are hav-
ing an effect on access, including seniors’ access, to care.

I want to ask you about the rehabilitation therapy caps of
$1,500, the caps we implemented in 1997 as part of our cost sav-
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ings effort in Medicare, that 1 must tell you were not well thought
out back in 1997. There were no hearings on that. They took effect
for 1 year in 1999, and proved to be very difficult for the one out
of every six seniors who reached that cap. Congress twice enacted
moratoria, which ended on January 1, 2003. Unless we act, access
to outpatient therapy services for our seniors will be affected, and
I didn't see anything in your written statement on that. | am just
wondering whether you have done any work on this issue.

Mr. HACKBARTH. We have not. That is not an issue that we
have examined, at least in my tenure, on MedPAC the last 3 years.

Mr. CARDIN. Did you not examine it because you figured we
were going to take care of it?

Mr. HACKBARTH. No. Simply because there is just a whole lot
of opportunities for doing analysis and making recommendations,
and that simply isn't one that we have taken up.

Mr. CARDIN. Well, | would urge you to. Mr. English and | have
introduced legislation to try to correct that. The Chairman has
been very helpful to us in trying to deal with the $1,500 cap, as
has the Chair of the full Committee, and | hope you will take ac-
tion. 1 understand from CMS that they can’'t implement them until
July, but then they will affect access to needed therapy services,
particularly for those who are in the most dire need. It doesn't
make much sense the way the caps are organized. | hope we take
care of it here, but | do think you should have it on your radar
screen, because | suspect it will have an impact on the work that
you are doing, if in fact the therapy caps are permitted to actually
affect services for our seniors. | would just encourage you to keep
that on your radar screen. Thank you, Chairman.

Chairman JOHNSON. Thank you. Mr. Hackbarth, did you ex-
clude from your home health analysis home health agencies con-
nected with hospitals?

Mr. HACKBARTH. We didn’'t exclude them for processing rea-
sons. They were not in fact included in that initial 10 percent sam-
ple of cost reports. | would ask you to keep in mind, though, we
take a little different approach to analyzing the, if anything, per-
formance of the different lines of business of a hospital within the
Medicare Program. As you know, there are major questions about
how you allocate costs that a hospital incurs across different lines
of business, inpatient care versus the hospital-based SNF, versus
the hospital-based home health agency, and we think the best ap-
proach to dealing with that is to look at the hospital’s overall Medi-
care margin encompassing all of its lines of Medicare business.

So, when we report hospital margins—for example, we estimated
the margin for 2003 being on average 3.9 percent. That includes
not just their inpatient care but also their SNFs and their home
health agencies line of business. Generally speaking, if you break
it out line by line, the inpatient margins are overstated and the
particular margins on SNF care and home health are understated
strictly for cost allocation reasons. It is an accounting issue, not an
economic issue.

Chairman JOHNSON. It does suggest that we should look less
at hospital inpatient margins and more at hospital total margins?
Mr. HACKBARTH. That has been approached in recent years.

Chairman JOHNSON. Well, that has certainly been my interest.
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Last, let me just say you have heard from many Members that
their experience out there in the real world is not confirming them
what you are telling them. This does raise one other issue that we
haven't talked about. We talked about cross-subsidizing and a
number of other philosophical issues. The last | would like to raise
is this business of dealing on average. You like to stray from that
only in targeted ways. So, you target rural providers and give them
a bump-up, but you don't target those who serve our inner cities,
which often have much higher costs. So, | would like to ask you to
do in every provider sector what you are in the process of trying
to do for us, look at the ones below the average. Are there common
characteristics? Are there certain kinds of home health agencies
that tend to have negative margins? Are they just rural? Are they
rural and inner city with certain concentrations? Are they only the
inner city ones that have security people? This is same with hos-
pitals. We have looked at this some. Unfortunately, we are not
looking at some aspects of it, but volume is clearly an issue. Clear-
ly exceptions need to be made for rural, but there are other factors,
too. | think we need to put a lot more research into who is below
the average. Does being below the average mean that you are “inef-
ficient,” and “could do better,” and “morally should do better,” or
does it mean that we are going to put you out of business because
we don’'t understand the clients you serve or the environment in
which you serve or the geographics in your area?

Mr. HACKBARTH. We do as a matter of course in each sector
look at variations and see if there are certain patterns. So, that is
a typical part of our analysis. As you well know, this is an issue
that you and | have talked about in the past, and we have em-
barked upon a piece of analysis for hospitals, which we refer to as
the winners and losers analysis, to try to better identify the charac-
teristics that are associated with good performance under the Medi-
care system and poor performance, and if I am not mistaken, our
June report will include some of that analysis.

Chairman JOHNSON. Yes, and | just would point out for the
Members to remember that the total margins are higher in the
rural areas where we get bump-ups. The very lowest margins often,
around 2 percent | think, are the medical centers, if I am not mis-
taken. We do have to ask ourselves whether these very big medical
institutions on which we rely for treating our most difficult pa-
tients, life star and burn centers, and all these things should hon-
estly be operating at a 1 or 2 percent margin, whether that is
healthy. I look forward to that analysis coming in your June report
and | think it should be part of our discussion. | think we are mov-
ing into an era where the average is beginning to fail us, and that
is why we are looking at the fringe issues and the wage distribu-
tion. This is failing us, but there are many other ways in which the
on-average analysis is interesting. However, it can’'t help us assure
the public interest in a network of providers that, like the U.S.
Post Office, reaches everyone everywhere with adequate access to
adequate health services.

So, | thank you for your testimony and for the good work of the
Commission. Mr. Stark.

Mr. STARK. Could I get a second crack at the apple here, as it
were? Pardon me, Mr. Hackbarth.
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Chairman JOHNSON. Yes.

Mr. STARK. This issue of subsidization, I want to touch on that
for a moment. Just historically some years ago we examined the
idea, at the risk of the more—at the suggestion of the more con-
servative Members here, we subsume Medicaid into Medicare, with
the exception of long-term care; in other words, that we have one
Federal payment system for rich and poor or seniors and poor,
making it another part of Medicare, so that we had similar pa-
tients and similar benefits and then let the States take on the re-
sponsibility of home health care. So, that has been examined, or on
long-term care, in the past, 1 suppose could be something we could
examine again.

The question has also come up time and time again, we used to
call it cost shifting, |1 guess, and | suspect that 15 or 20 years ago
Medicare benefited from the generous fee-for-service payments that
private insurance companies were paying. | think that has now
turned, and | would ask you—I might suggest that—and | am
going to ask you for your opinion of this number, that in the case
of hospital payments, that 90 percent of the copayments to hos-
pitals, that Medicare is probably the highest payer for that copay-
ment, or is it 80 percent or 50 percent or 60 percent? What is the
guess?

Mr. HACKBARTH. The highest payer for a hospital?

Mr. STARK. For hip transplant, for hospitalization or for a pros-
trate removal or whatever you want, that if you compare private
insurance, Medicare and Medicaid, that Medicare is generally the
highest payer.

Mr. HACKBARTH. | am not sure, Mr. Stark, the answer to that,
and maybe | can get some help here in just a second. My recollec-
tion of the data is that a couple points are important. It varies a
lot by market depending on the local circumstances, the amount of
managed care and how much aggressive negotiation there is in the
private rates. That would be point number one.

Point number two is, as | recall the data, if you look at the coun-
try as a whole, that the payment to cost ratio is higher for private
payers on average across the country than for Medicare. If | am—
they are telling me | was lucky and got it right. So, in some cases
that may be true, but on average | don't think it is true.

Mr. STARK. The question has been raised several times by my
colleagues on both sides of the aisle dealing with wage rates and
classification by location and rural and urban and inner city and
teaching and on and on and on.

What in your opinion—and | have often thought about this as an
alternative, but as | understand it, there is about 6,000 hospitals
in the country, about a dozen per Congressional district.

Mr. HACKBARTH. Uh-huh.

Mr. STARK. Would it be a major undertaking beyond your com-
prehension, understanding, information technology as it exists,
that to say let us quit fussing with this adjusting rates that are
universal and then begin to adjust them by region and by a whole
host of proxies, and say let us go hospital specific, require the hos-
pitals to—and keep a second set of books for all I care—to have a
cost accounting basis that is standard. Then come to us and say we
ought to get more—this was done in the State of Maryland, for ex-
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ample, but we ought to get more because we are rural and we can't
find people or our costs are very high because of weather and we
are inner city and we have a huge security problem, and come to
this Committee and suggest that they are going to go broke if they
are not adjusted and present to us a business plan that says, all
right, we will take these actions. If we are given a subsidy or a
higher rate, whatever you want to call it, for a certain number of
years, we will eventually work our way out? We would say, okay,
let us do this. Would that be a horrendous accounting problem for
MedPAC to handle a situation like that?

Mr. HACKBARTH. | think the answer to that is yes. The system
that we currently——

Mr. STARK. It would put a lot of lobbyists out of business.

Mr. HACKBARTH. The system that we currently have with all
of these proxies, as you put it, is clearly imperfect. It is one of the
well-known drawbacks of these so-called administered price sys-
tems. You are always struggling with trying to refine and improve.
I think on average we have done a pretty good job with the Medi-
care payment system. Frankly, | was in the U.S. Department of
Health and Human Services (HHS) when the system was enacted
in the early eighties, and | would have bet a lot of money at that
point that it wouldn't have worked as well as it has, and I am
happy to concede that. It is difficult, laborious to work with these
proxies.

The alternative approach that you suggest of hospital-specific
budget review, as it were, has a whole different set of problems,
and trying to ascertain what is legitimate cost and what isn’t, how
different the patients are, you will be confronted with problems at
every turn there as well. 1 think what happened in a lot of the
State rate-setting problems was you tend to end up saying de facto,
well, if you started high, you get to stay high in perpetuity, and
that creates a whole different set of injustices. So, these are tough
questions. There is no getting around that.

Chairman JOHNSON. Thank you very much. Coming from a
State who had that kind of budget review and dumped it, one of
the most liberal Democratic States in the Nation. This wasn't a
conservative group that dumped it. It has its own set of problems.

As you take your leave, Mr. Hackbarth, would you just reaffirm
in my mind whether or not the Commission stands by its earlier
recommendations to reform the physician payment system?

Mr. HACKBARTH. Yes.

Chairman JOHNSON. Thank you very much, and thank you for
being with us today. You have been very gracious with your time.
We appreciate it.

As Mr. Hackbarth leaves, let me call the final panel, and | am
going to yield to Mr. English while you are assembling. Mr.
English.

Mr. ENGLISH. Thank you, Chairman. This is a rare privilege for
me to welcome a witness on this panel from my hometown of Erie,
Pennsylvania. James Jaruzewicz is a true expert on the practical
implications of Medicare payment policy. Jim is devoted to pro-
viding quality care for some of our community’s frailest and most
at-risk individuals. For almost 10 years, he has worked at St.
Mary’s Hospital in Erie—I am sorry, he has worked at the hospital
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level in my hometown, overseeing the operations, personnel and
purchasing. Continuing his commitment to quality health care, he
has served as Executive Director of the Visiting Nurses Association
since 1985.

He is also affiliated with the Pennsylvania Association of Home
Health Agencies, St. Vincent Health System and the Erie Homes
for Children and Adults. | want to thank him for participating in
the hearing today and look forward to his testimony.

Chairman JOHNSON. Thank you very much, Mr. English, for
that nice introduction, and indeed it is very, very nice for all of us
to have a representative from the real world that one of our Mem-
bers knows well, and so we do thank you for being here. Thanks
as well to all the others who have come to testify. We look forward
to hearing from you. 1 won't go through the introductions because
of the time. Mr. Jaruzewicz.

STATEMENT OF JAMES JARUZEWICZ, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, VISITING NURSES ASSOCIATION OF
ERIE COUNTY, ERIE, PENNSYLVANIA, ON BEHALF OF THE
VISITING NURSE ASSOCIATIONS OF AMERICA

Mr. JARUZEWICZ. Chairman and Members of the Sub-
committee, good afternoon. My name, as you know, is Jim
Jaruzewicz.

Chairman JOHNSON. Excuse me. You have to pull the micro-
phone close to you, and turn it on.

Mr. JARUZEWICZ. Chairman and Members of the Sub-
committee, good afternoon. My name is Jim Jaruzewicz, and | am
President and Chief Executive Officer (CEO) of the Visiting Nurses
Association in Erie, Pennsylvania. | want to thank you for giving
the Visiting Nurses Association of America (VNAA) and me the op-
portunity to present our testimony. The nearly 500 nonprofit vis-
iting nurse agencies (VNASs), across the country collectively provide
home health care to over 4 million Americans each year.

We were disappointed that the Commission—excuse me. Let me
begin by saying that VNAA sharply disagrees with the assumptions
that were made by MedPAC staff about excessive profit margins
and cost of care in the Medicare home health benefit. We are dis-
appointed that the commissioners accept the staff's analysis of the
data as sufficiently accurate on which they base their recommenda-
tions. Their discussion on the 15th of January was solely based on
an assumption that reimbursement exceeds costs. Therefore, reim-
bursement needs to be cut, period. No further analysis needed.

Their recommendations to freeze the inflation update for home
health care for fiscal year 2004 and to reduce the rural add-on from
10 percent to 5 percent were based on what was perceived to be
a fact that agencies are making 23 percent average margins and
the non-profits 15 percent margins, and therefore money needs to
be taken away from them.

The VNAA believes that this finding is absolutely false. The rea-
son that we believe this is because our data shows that VNA's av-
erage net income is 1.3 percent, which accounts for only a 3 percent
profit under Medicare. This average Medicare profit is used to in-
crease nurse salaries, repay interim payment system (IPS) debt, ac-
quire technology to comply with the Federal regulations and to sub-
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sidize losses under managed care in Medicaid. In addition, VNAA
believes that the MedPAC data is inaccurate and misleading at
best. Here are only two of the nine statistical omissions that we
found in the staff's data analysis.

The cost report data was used from a 10 percent nonrandom
sample. The MedPAC staff admits that the sample was not geo-
graphically representative, and due to CMS programming prob-
lems, there is no cost report data available at all from six of the
States in which VNAs are most humerous.

In addition, hospital-based agencies were excluded from the mar-
gin analysis, because these agencies represent 30 percent of the
total home health agencies in the United States. Leaving them out
of the data poll is statistically irresponsible. We now understand
after listening to their prior testimony that they will never be in-
cluded in the home health data analysis.

The VNAA believes that MedPAC has put in motion a potentially
tragic situation where findings of excessive margins based on sta-
tistically unreliable data are now accepted as the truth, which have
led to damaging recommendations that would hurt real people if
adopted by Congress.

In addition, we believe that MedPAC has done a great disservice
to Congress by adding to the circulating rumors that home health
care expenditures are increasing. This is absolutely not true, and
CMS in its own data confirms that expenditures are not increasing.
The latest numbers from CMS now project a decline in home
health spending over the next 10 years from what was originally
projected.

The U.S. Congressional Budget Office has also said that it will
revise its estimates for home health care spending downward in its
March report.

We believe that if the 5 percent cut is not repealed and if the
pending 10 percent rural add-on is not extended, VNAs will have
no choice but to cut clinical staff, which will further reduce their
ability to accept patient referrals. Some of us are already turning
patients away for the first time in our 100-year history, because we
don’t have the clinical staff to provide adequate levels of care.

Two days ago the House passed by a 411 to O vote, a resolution
establishing National VNA Week in recognition of the caring hearts
and the willing hands the VNA nurses bring to the Nation’s frailest
and most at-risk individuals, regardless of severity of the patient's
condition or ability to pay. The VNAA asks you to please not to
consider legislation that will once again undermine VNAS' very ex-
istence, as was done under the former IPS.

Across the board cuts are inherently unfair to home health pro-
viders who are desperately trying to meet the health care needs of
their patients. It forces agencies with break-even budgets to cut pa-
tient care or go out of business.

Finally, we urge Congress to establish a disproportionate share
payment for providers who serve the highest percentage of Med-
icaid patients and provide disproportionate amounts of charitable
care. Our specific technical recommendations are included in my
written testimony.

[The prepared statement of Mr. Jaruzewicz follows:]
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Statement of James Jaruzewicz, President and Chief Executive Officer, Vis-
iting Nurses Association of Erie County, Erie, Pennsylvania, on behalf of
the Visiting Nurse Associations of America

Introduction

Madam Chairwoman and members of the subcommittee, good morning. My name
is Jim Jaruzewicz. | am President and CEO of the VNA of Erie County in Erie,
Pennsylvania. | want to thank you for giving the Visiting Nurse Associations of
America (VNAA) and | the opportunity to present our testimony, which addresses
the Medicare Payment and Advisory Commission’s (MedPAC's) recent data analysis
and recommendations to Congress related to Medicare home health payment policy.

VNAA is the national association for Visiting Nurse Agencies (VNASs), which are
non-profit, community-based home health agencies governed by voluntary boards of
community leaders. The nearly 500 VNAs across the country collectively provide
home—and community-based services to over four million Americans each year.
Founded in the 1890s, VNAs have continuously served as charitable providers in
their local communities, creating a safety net for the poorest and most chronically-
ill and functionally-disabled individuals. VNAs serve the majority of Medicaid home
health beneficiaries and represent nearly one-half of all non-profit home health
agencies in the United States. On average, Medicare and Medicaid represent ap-
proximately 82% of VNAS' revenue.

VNAA's Assessment of MedPAC'’s Data Analysis and Recommendations

VNAA has a lot of respect for the MedPAC commissioners and staff;, however we
simply disagree with the assumptions that were made about excessive profit mar-
gins and cost of care. The discussion during the January 15 MedPAC meeting fo-
cused on what was claimed to be “excessive margins,” and on what recommenda-
tions the commissioners should make to Congress in terms of an appropriate policy
response. Because the commission accepted the staff's analysis of the data as suffi-
ciently accurate on which to base policy recommendations, the debate and discussion
were based on an assumption that reimbursement exceeds costs; therefore, reim-
bursement needs to be cut—period—no further analysis needed.

While other issues were discussed and pondered, such as the unexplainable wide
variation in visits per patient among different states, and the overall drop in the
number of individuals receiving Medicare-covered home health services between
1991 and 2001, the recommendations were based on what was perceived to be a
fact—agencies are making 23% average margins (the voluntaries at 15%), and
therefore money needs to be taken away from them. MedPAC Chairman Glenn
Hackbarth said repeatedly that he did not understand how more money would bring
more beneficiaries into the program. We strongly argue that if Congress does not
authorize additional expenditures for Medicare-covered home health services, the
number of beneficiaries receiving home health care will continue to decline.

The reason that we believe that beneficiary access will continue to decline is be-
cause non-profit home health agencies’ average bottom line margins are zero or less,
making it impossible to expand services to more beneficiaries. In addition, VNAA be-
lieves that the MedPAC data is inaccurate and misleading at best, which is ex-
plained in detail prior to the conclusion section of this testimony. MedPAC's findings
certainly do not reflect my experience. Therefore we believe that MedPAC has put
in motion a potentially tragic situation where findings of excessive margins based
on statistically unreliable data are now accepted as “the truth,” which have led to
damaging recommendations that would hurt real people if adopted by the Congress.

In addition, MedPAC has added to the false hysteria of circulating rumors that
home health expenditures are increasing. At the time when MedPAC made its rec-
ommendations, CMS was projecting Medicare home health spending for FY 2005 to
be over $17 billion. The latest numbers from CMS now project a decline in Medicare
home health spending over the next 10 years. CMS'’s estimate for FY 2005 has now
been reduced to $11.4 billion. CBO has also said that it will revise its estimates for
home health spending downward in its March report. There is absolutely no reason
to base cuts in payment rates on the fear of runaway home health spending. In fact,
there is every reason to believe that Medicare expenditures will continue to decline,
along with patient access, as payment levels are reduced.

Because the focus of MedPAC'’s discussion was on positive margins under PPS,
I would like to begin by discussing the margin issue. VNAA analyzed a random
sample of 32 VNA financial statements from 2001, which indicated that the average
net income as a percentage of net revenue that year was 1.3%, which accounts for
an average 8% profit under the Medicare prospective payment. The profit margin
under Medicare was used to increase nurse salaries to become competitive in local
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marketplaces, repay debt incurred under the former Interim Payment System (IPS)
at a high Medicare interest rate, acquire technology to comply with OASIS and PPS,
and to subsidize losses under Medicaid and managed care.

That average net income of 1.3% included all charitable contributions received
that year and does not reflect the 5% Medicare cut that was implemented on Octo-
ber 1, 2002. As a result of the 5% cut, the average 8% Medicare profit was reduced
to an average 3% Medicare profit, not taking into account new HIPAA-compliant
technology costs (estimated at an average $750,000) or nurse salary increases, which
we believe (from our discussion with several VNA CEOs) have reduced the Medicare
profit to zero and pushed average overall bottom line budgets into the red. The
Medicare margins are no longer able to offset the other losses mentioned above.

In its report, MedPAC has said that cost per Medicare home health visit has gone
down. We honestly do not understand how they could arrive at such a conclusion.
It is almost as if MedPAC staff unknowingly did not review an entire database of
agency costs. VNAA's data shows that VNASs' average cost per Medicare visit went
from $72 in FY 1997 to $103 in FY 2001 (the first year of PPS). If technology costs,
interest costs on IPS debt, and nursing recruitment and training costs were ade-
quately accounted for, we are certain that MedPAC would not have arrived at the
margins that they did. For example, VNAA's data shows that VNAs have had to
raise nurses’ salaries by an average 12% during the past two years; however, reim-
bursement to compensate for increases in labor costs has only increased by about
12.5% during the past five years. In addition, VNAs have had disproportionately
high IPS debts because of their low per-beneficiary limits under IPS (another pen-
alty on their cost-efficiency). This is another significant drain on their budgets.
MedPAC staff agreed when reporting to commissioners that “IPS repayments con-
tinue to be an important factor in their financial stability.” However, because
MedPAC accepted CMS'’s cost accounting conventions, it failed to consider agency
expenditures to pay back IPS debt and amortization of certain agency expenditures
over many years, although the agencies had to incur many costs immediately (e.g.
computer hardware and software for HIPAA, OASIS and PPS).

We believe that if the 5% cut is not repealed, and if the pending 10% rural add-
on is not extended on April 1, VNAs will have no choice but to cut clinical staff,
which will further reduce their ability to accept all patient referrals. VNAA's data
indicates that VNAs' average RN vacancy rate is 15%, and our average home health
aide vacancy rate is 25%. It also shows that labor costs represent an average 78%
of VNASs' overall budgets, so when agencies are desperate to trim costs, they have
no choice but to layoff some of their clinical staff. This is exactly what happened
under the former Medicare home health interim payment system (IPS), and we
strongly believe that IPS was a contributing factor to the current national nursing
shortage. Many of our nurses went into other professions where job security and
market stability were more predictable.

Therefore, cutting clinical staff simply means that fewer numbers of patients can
be admitted for home health services. Because VNAs are often the providers of last
resort in their communities and receive a high number of referrals from other local
home health agencies, we believe that many of the individuals whom we cannot
admit for services must access care through hospital emergency rooms. People with
intensive care needs, such as daily wound care, chemotherapy and other infusions,
indigent patients with excessive supply needs, and dually-eligible patients are par-
ticularly hard to serve. All of these individuals are eligible for the Medicare home
health benefit; however, because they require more frequent visits, admission to
home health care is difficult because agencies simply do not have enough clinical
staff to make the necessary visits.

In order to remain viable under the current 5% cut and nursing shortage, indi-
vidual VNAs have reported that they are:

« Exerting more caution when reviewing patient referrals from hospitals, physi-
cians and nursing homes;

« Not able to admit some Medicare patients primarily due to staffing shortages
(a direct result of non-competitive nurse salaries);

¢ Less able to serve Medicaid patients with intensive care needs in states with
extremely low Medicaid reimbursement (e.g. Florida’s reimbursement is $34.45
per visit);

« Restricting service areas to cut down on travel costs;

« Laying off nursing staff, which perpetuates their inability to accept all referrals;

« Reducing the number of visits provided to patients to the extent feasible; and/
or
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« Reassessing their ability to purchase and/or update electronic equipment to
comply with PPS, OASIS and HIPAA requirements, and potentially resorting
to paper documentation.

At the very least, the 5% cut has diminished most VNAs' ability to return any addi-
tional dollars back into their communities through support services to the poorest in-
dividuals.

If the 10% rural add-on is terminated in April, rural agencies are seriously con-
cerned that they will not be able to survive. Services have already been curtailed
or eliminated in many rural areas because agencies cannot afford to send their lim-
ited clinical staff to outlying areas. Most VNAs report increased waiting times at
hospitals and delays in getting to patients on a regular schedule. Again, this is pri-
marily due to the number of unfilled nursing and home health aide positions.

And, if MedPAC'’s recommendation to eliminate the inflation update for FY 2004
is adopted by Congress, VNAs report they will lose hundreds of thousands of dollars
on average. As a result, individual VNAs are contemplating the following actions:

« Cutting clinical and administrative staff (who support the clinical staff);

« Continuing to be cautious about accepting patients with intensive care needs;
« Scrapping plans for new or updated electronic systems and restore to a paper
operation;

Cutting back evening care;

Cutting back family caregiver support;

Cutting back maternal and child health programs;

Utilizing emergency reserves;

Freezing staff levels and salaries/benefits;

Cutting specialty services (e.g. psychiatric);

Re-examining case-mix of patients;

Reducing home care coordinator services; and

Cutting back on charitable care.

Another troubling issue concerning the discussion on margins is that it appears
that MedPAC automatically assumes that making margins on Medicare is somehow
an abuse of the system and should be dealt with accordingly (i.e. across-the-board
cuts among all home health providers). It assumes that all providers are the same,
make the same margins, and behave in the same ways, and that all patients are
the same and have the same needs. This is a broad-brush assessment that does not
account for any variations in what agencies do with their margins, what types of
patients they serve, and what the geographic variables are.

For instance, we know that 13% of all home health agencies are public agencies
operated under state and local governments. Their obvious incentive is to provide
the most cost-efficient and quality care with government dollars. Yet, these and
other agencies that operate under the same value and financial objectives are treated
in the same way as all others for no other reason than because they have a Medicare
home health certification number.

We do not believe that positive margins are bad when they allow agencies to
maintain and build their capacity to provide services that restore or improve peo-
ple’s health and reduce overall medical and social costs. That is why we believe that
across-the-board cuts, as was done under IPS, are inherently unfair to home health
providers who are desperately trying to meet the health care needs of their patients.
It forces these agencies with break-even budgets to cut patient care or go out of
business.

Recommendations

VNAA recommends that Congress determine if positive Medicare margins are used
appropriately in line with congressional intent or if they are used inappropriately or
outside congressional intent for the Medicare home health benefit. Do positive Medi-
care margins help the indigent population who would otherwise rely on hospital
emergency rooms? Do they expand services, such as Meals on Wheels and adult day
care, which support persons receiving home health care and help people stay out
of nursing homes? Do they help attract more clinical staff so that the current staff
does not burn out and quit?

During MedPAC’s January 15 meeting, MedPAC Commissioner Dr. Newhouse
suggested that MedPAC look at behavioral differences among agencies in terms of
margin use. “It could be that we have some agencies that are really trying to make
out like bandits and we have some agencies. . . . that are doing as much as you
can with what you're given. . . . And that may show up in a distribution at the
agency level that | haven't really seen,” said Dr. Newhouse.
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We believe that the Medicare cost reports should be modified in order to better
identify all expenditures related to patient care. For example, how have nurse sala-
ries changed over the past few years? This should be determined by tracking the
cost reports. IPS overpayment recoupment should be captured on the cost report.
The cost report should be modified to show the costs of technology that has been
purchased to comply with federal mandates. Care management should be better doc-
umented on the cost report, including the costs of telemedicine and coordination
among the patient’s interdisciplinary team. These are costs that are not reflected
as part of the patient visit. PPS was intended to increase flexibility and creativity
in home health, yet the cost report fails to capture the cost of innovation and
change.

VNAA believes that it is essential to document uncompensated care to indigent pa-
tients on the cost report and the losses incurred through serving Medicaid patients.
During MedPAC’s meeting on January 15, Senator Durenberger urged the commis-
sioners to look at Medicare and Medicaid together. We could not agree more. The
federally-funded health care system needs to be looked at in the aggregate. State
Medicaid programs are being cut back across the nation, and state governors are
turning to the White House and Congress for relief. Significant cuts to optional
Medicaid programs, such as nursing home and home health care, have resulted in
significant reimbursement cuts to providers. Because VNAs serve the majority of
Medicaid and minority home health beneficiaries, we have certainly felt the pinch.
Surveys from a random sample of our members showed that 81% of VNAs are losing
money under Medicaid. Needless to say, any margins under Medicare quickly vanish
by the fact that we serve a large percentage of Medicaid patients.

It is also critical to understand that a significant percentage of home health pa-
tients are “dually-eligible” for Medicare and Medicaid coverage. To the degree that
federal policy continues to treat such patients as beneficiaries of totally independent
funding sources, the well-documented inefficiencies related to funding their care will
continue to be exacerbated.

If Medicare home health care is cut, Medicaid patients will be the first to be
dropped—and are being dropped now. We understand that the immediate reaction
is to say “that is not Medicare’'s responsibility.” But is the right answer cutting
Medicare? In some ideal world in which states’ budgets are flush with surplus
money, perhaps it is. But that has not been the situation in the history of the Med-
icaid program and it is certainly not the situation now.

If the conclusion is to continue considering the Medicare and Medicaid programs
in isolation , then we urge you to establish a disproportionate share payment for
home health agencies that serve the highest percentage of dually-eligible patients and
provide uncompensated care to individuals who cannot pay for home health services.
By tracking such services and related costs on the cost report, not only will Con-
gress have a better understanding of what happens to Medicare margins, but will
also have better assurance that beneficiaries have not lost access to home health
services. VNAA strongly urges you to explore the average margin issue and the track-
ing of margins before any further cuts are made to the Medicare home health benefit.

In addition, the incentives under PPS could be changed to address MedPAC's con-
cern about the drop in utilization. MedPAC has documented that it is the decrease
in average visits that have changed the nature of the home health “product.” High
average margins are attributed to this reduction, and the tacit assumption is that
visits will continue to be cut to maintain margins in the face of further cuts. Mean-
while, those agencies that are providing a higher level of services than the average,
and are not enjoying such margins, are nevertheless having their payments cut. As
a result, they feel compelled against their will to reduce services and be more selec-
tive in admissions.

At the same time, much concern is being expressed about “stinting” on care. The
only logical outcome of cutting payments across-the-board is the reduction in serv-
ices, which prompts yet further payment cuts. The resulting outcome is a continuous
spiraling down of service in home health care until only patients with the most mini-
mal needs can be provided services. Dr. Newhouse agreed that a reduction in pay-
ments would create incentives “to keep cutting the volume and selecting.” Dr.
Reischauer wondered if “at some point we’ll get down to average number of visits
of one over the lower limit and the people who are being sent out are the least
skilled people we can find and Carol [Raphael] will come back and say that the
numbers of people being served has shrunk by 85% and we don't know who they
are, who have left the system.”

Many of the commissioners were clearly concerned that the benefit seems to be
shifting dramatically from one that accommodated both individuals with chronic and
acute conditions to one that only accommodates acute conditions. Dr. Nelson said
that the Medicare home health benefit is “different now that it was 10 years ago
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and payment policy should not force it to become different in a way that's perverse,
that's qualitatively perverse.’

We believe that there are ways to change the payment system to preserve service
levels in the Medicare home health benefit, discourage stinting on care, and create
greater stability in the home health payment system. We suggest that you explore
creating an incentive to maintain service levels by rewarding those agencies that,
going forward, maintain utilization at or above the average number of visits by ex-
empting such full episodes of care from the recent 5% cut and any future market
basket reductions. At the same time, the 5% cut would apply to episodes where serv-
ice levels have dropped significantly below the average number of prior year visits
for that PPS payment category (i.e. HHRG). Thus agencies would be encouraged to
stabilize service levels in each payment category rather than reduce services in an
effort to stay ahead of further budget cuts. Because of the variation in service levels
based on locality, we recommend that the average visit threshold be set on an
SMSA/non-SMSA basis. This would have the effect of stabilizing margins over time.

Other Recommendations
Technical Changes to PPS

There are also several technical changes that should be made to the outlier and
“significant change in condition” (or “SCIC") policies under PPS, which have had a
well-documented effect of discouraging care for the most chronlcally ill and disabled
individuals. CMS has not taken action on either of these components. The outlier
component requires agencies to take too high of a loss before payment resumes, thus
discouraging its use.

Similarly, the SCIC adjustment was intended to provide additional resources
when patients become sicker in the middle of an episode of care. However, it is sub-
jected to a prorating scheme that often results in lower payments. CMS'’s only solu-
tion has been to allow agencies the same payment as when the patient was less
sick, but has not increased payments as was intended. Congress should rectify this
situation by mandating that the outlier fixed dollar loss ratio be reduced to $500 and
the SCIC proration methodology be based on full episodes of care vs. the current day
of service methodology.

VNAA also recommends that Congress create a low-volume provider payment ad-
justment to recognize the special problems faced by home health agencies whose low
volume of Medicare patients distorts the PPS payment system. Because the PPS sys-
tem bases payment levels on averages across all home health agencies, it does not
function to create consistently accurate payments when agencies serve a relatively
small number of Medicare patients. The higher costs from such agencies were ex-
cluded from computing base PPS rates. Moreover, the smaller number of patients
seen in such agencies does not allow a large enough base to allow underpaid cases
and overpaid cases to create an equilibrium, which is intended by the average-pay-
ment methodology under PPS. Thus, low volume agencies, usually small and rural,
have a much higher probability to take losses on patients requiring intensive care.
We recommend that low volume providers be allowed the alternative to be paid at
a fixed base rate of $450, plus a prospective, per visit rate set at the per visit, LUPA
rate that is established by CMS for short-stay patients. This will encourage such
agencies to remain Medicare providers, and help ensure access for intensive-care pa-
tients

We recommend the creation of a rural critical access home health concept to main-
tain access to Medicare home health in underserved, rural areas. With the
sunsetting of the rural “add-on” to the home health PPS system, many small, rural
home health agencies are being forced to constrict their service areas and be more
selective in their admission policies to remain solvent. Others, sadly, are being
forced to consider closing their agencies. This is inevitably creating access problems
in the most rural areas of the country. These access problems are masked by the
inability of CMS to measure access in small subdivisions of the country and by the
willingness of rural beneficiaries to endure “going without” rather than get needed
services that could improve their health and extend their lives. Clearly, the current
model of Medicare home health regulation and PPS payment do not accommodate
the kind of small, non-profit agencies that have historically reached out to our most
rural citizens. The regulatory burdens placed on home health agencies can only be
borne with the help of expensive technology and specialized staffing, whether it is
for OASIS assessments, quality measurement activities, HIPAA compliance, or com-
plex PPS billing systems.

VNAA proposes that a separate classification of rural area critical access home
health providers be created. This provider type would only be offered to agencies
that demonstrate a commitment to serve rural areas in which there is no other
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agency willing to accept all home health patients. Such agencies would be paid by
Medicare on a reasonable cost basis and be exempted from regulatory burdens that
the Secretary shall determine may reasonably be waived in such limited situations.

We also recommend that CMS study the beneficiary access issue specific to geo-
graphic areas by identifying by zipcodes those areas where services are disproportion-
ately less or non-existent than other areas. This could be done by analyzing the CMS
claims and OASIS databases.

Labor Wage Index

The current manner in which home health payments are affected by the hospital
wage index results in a bias against home health recruitment of nurses and other
key clinical staff in specific geographic regions, placing stress on the provision of
quality home care to eligible beneficiaries. The inconsistent manner in which CMS
applies the hospital wage index to hospitals as opposed to home health agencies cre-
ates hardship, uncertainty and distortions in the PPS system. Wage indices create
disparities in Medicare home health payments that result in competitive disadvan-
tages for the lower paid agencies and prevents them from recruiting and retaining
the staff they need.

To resolve these problems, VNAA recommends that Congress amend Section
1895(b)(4)(A)(ii) of the Social Security Act to:

1. Require that home health agency payments be adjusted by the current hospital
wage index, rather than the pre-floor, pre-reclassified wage index from the
prior year. This should be effective with the calendar quarter following enact-
ment.

2. Provide that for any hospital that is reclassified to a higher wage index area,
any home health agency that competes for labor in that same MSA shall auto-
matically be reclassified to an equal wage index.

3. Require a “circuit-breaker” in the wage index applied to home health such that
the amount a wage index is reduced in any one year is limited to no more than
2%. If there is a legitimate reduction in wage levels, this will provide for an
orderly adjustment by agencies. If the reduction is actually an error or an aber-
ration, this will help maintain services until the index returns to its normal
level the following year.

State Surveys

At the same time as one component of CMS is expressing concern about access
issues for heavy care patients, another component, Medicare surveyors, are acting to
discourage home health agencies from accepting such patients. While motivated by
good intentions to allow zero risk to patients in home health, overzealous Medicare
surveyors are threatening VNAs with termination of their certification if they accept
patients who the surveyors deem as carrying some risk. They have advised VNAs
to discharge such patients or not to admit them in the first place, regardless of the
patient’'s and family’s wishes in favor of home health care. Let me assure you that
no VNA would try to persuade a patient to accept home care where there was a
significant risk. At the same time we believe that we should make every effort to
accept the choice of patients to avoid institutional care. Unless Congress takes action
to affirm the rights of patients to accept risk to maintain their independence in home
care, strict interpretation of zero risk policies by CMS and its surveyors will force
VNASs to eliminate patients from care regardless of their wishes.

Closely related to this problem is the total lack of effective due process protections
in the Medicare home health survey process. When VNAs are accused by a Medicare
surveyor of a violation of the Medicare rules, the agency has no recourse but to es-
sentially plead guilty. There is no opportunity for third-party review of facts and
policy until after the agency must either comply or be terminated, even if they be-
lieve the surveyor was totally incorrect. Thus, the surveyor becomes investigator,
prosecutor, judge, and jury of alleged home health violations. We strongly rec-
ommend that Congress allow for an independent, third party review of facts and pol-
icy, when requested by a home health agency and that this be concluded before the
agency is put on track to Medicare termination. This alternative dispute resolution
must be binding rather than advisory to be effective. To allow excessive discre-
tionary power in the hands of only a handful of Medicare survey staff is to encour-
age further governmental excess that is damaging to home health agencies and
their patients, and alien to the American concept of due process.

Finally, we concur with MedPAC’s recommendation to expand beneficiary access
studies beyond interviewing hospital discharge planners. As MedPAC Commissioner
Carol Raphael pointed out, 50% of home health referrals do not come from hospital
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discharge planners. Therefore, 50% of referral sources are not interviewed for the
feasibility of referring Medicare beneficiaries for home health care.

VNAA'’s Analysis of the Inaccuracies of MedPAC Staff's Data Assumptions

We believe that MedPAC's data analysis is inaccurate and misleading for the fol-
lowing reasons:

The cost report data that was used was from a 10% non-random “sample,”
which could not be truly representative. MedPAC staff admits that it is “a non-
random sample” and that “it is not geographically representative.” Due to CMS
programming problems, there is no cost report data available at all from the
six states in which VNAs are most numerous. Moreover, PPS revenues are sub-
ject to many forms of post-payment reductions that are not captured accurately
on cost reports.

Hospital-based home health agencies were excluded from the margin analysis.
In fact, MedPAC staff said that including hospital-based agencies’ data “would
decrease the all agencies’ 2003 margin [23%] to about 17% and would decrease
the rural margin specifically to about 9%.” Because hospital-based home health
agencies represent 30% of total Medicare-certified home health agencies in the
U.S., leaving them out of the data pool for calculating margins is statistically
irresponsible.

In April 2003, CMS is planning to recoup massive amounts of overpaid money
from home health agencies. The overpayments were made due to CMS proc-
essing errors. These overpayments were included in MedPAC's profit data. The
money that will be recouped will significantly lower any profit margins but this
will not likely be considered or reported by MedPAC. OIG is also planning to
recommend separate recovery actions for billing errors not caught by the CMS
claims process.

The only cost report data on which the MedPAC recommendations are made is
from the first year of PPS, an atypical period that fell on the heels of the In-
terim Payment System (IPS). IPS forced agencies to conserve revenue because
of the expected recoupment of “overpayments” in an austere reimbursement en-
vironment. Data from the first year of PPS would reflect a “save for survival”
mentality that was absolutely essential under IPS.

MedPAC attributes reduced visits under home health to PPS. Actually 75% of
the reduction occurred under IPS and was beginning to move back upward
under PPS until the 5% cut. MedPAC fails to report this fact.

The data is based on averages, which do not account for geographic or clinical
differences in patient populations or the inherent distributional problems in the
new prospective payment system. Due to its inadequate data, MedPAC does not
bore down into its data to highlight those states and agencies that are NOT ex-
periencing high margins. By focusing attention on averages, inequities are
masked.

MedPAC repeatedly makes reference to “estimated” budget increases related to
Medicare home health care. Because of the instability created in the home
health industry, these CBO budget estimates have continuously decreased as
experience proves them wrong. As alluded to above, budget estimates have al-
ready dropped dramatically.

MedPAC denies any access issues in home health yet cannot account for why
more than one million fewer beneficiaries are receiving services today than in
1997. This does not make sense in light of the fact that every economic indi-
cator (e.g. increased hospital and nursing home discharges, increased number
of individuals over the age of 85) points to what should be an increase in home
health admissions, but that is not the case. Why are there less people today re-
ceiving Medicare-covered home health services than there were 10 years ago?
The oblique suggestion by MedPAC staff that this might be related to their in-
eligibility for covered care is completely unsupported by any facts. It incredibly
suggests that over a million frail elders who had participated in a fraudulent
receipt of Medicare services have been driven back by unseen forces.

MedPAC, knowing the inadequacy of its cost report data, uses charge data in
its place. However, the “assumptions” made from using charge data are not
based on fact. For example, MedPAC makes no adjustment for the incurred
costs of recruiting and retaining nurses due to the well-documented nursing
shortage. We believe that the current national nursing shortage and the costs
associated with retaining and recruiting nurses must be considered in the over-
all context of discussing the appropriateness of any margin under the Medicare
prospective payment system.
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Conclusion

VNAs were beginning to recover from the damaging effects of IPS, but are now
once again concerned about their financial stability. We believe that MedPAC's rec-
ommendations to freeze the FY 2004 Medicare home health inflation update, reduce
the current 10% rural add-on to 5%, and to essentially endorse the recent 5% cut
have the potential to seriously damage the Medicare home health benefit. We do not
believe that Congress would want to once again look back, as was done under the
Interim Payment System, and say “we went too far and we need to correct the unin-
tended damage.” | can tell you that this will happen if you let the 5% cut that went
into effect on October 1, 2002, remain, and if you do not extend the 10% rural add-
on or maintain the FY 2004 home health market basket index.

VNAA believes that the best way to ensure continued access to quality home
health care is to break the cycle of uncertain Medicare payments, which feeds the
“cut-back mentality” begun by IPS and has been perpetuated by the recent 5% cut.

VNAs are committed to serving their communities and the most at-risk individ-
uals as they have done for over 100 years. We urge Congress to seriously consider
the damaging effect that a continued 5% cut, frozen rates, and the elimination of
the 10% rural add-on, would continue to have on VNASs' ability to continue to be
the safety net providers in their communities. Thank you for allowing me this op-
portunity to prevent my views and those of VNAA.

f
Chairman JOHNSON. Thank you very much. Mr. Buckelew.

STATEMENT OF LARRY C. BUCKELEW, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, GAMBRO HEALTHCARE U.S., LAKE-
WOOD, COLORADO, AND CHAIRMAN, RENAL LEADERSHIP
COUNCIL

Mr. BUCKELEW. Chairman Johnson, Congressman Stark and
distinguished Subcommittee Members, thank you for inviting me to
discuss MedPAC's recommendations regarding Medicare end-stage
renal disease (ESRD) reimbursement. My name is Larry Buckelew,
and | am President and CEO of Gambro Healthcare in the United
States, and | also serve as the current Chairman of the Renal
Leadership Council (RLC), and | will be testifying today on the
Council’s behalf.

The RLC is particularly pleased to participate in this hearing be-
cause of MedPAC's consistent recognition of the need for an annual
inflation adjustment to Medicare’s dialysis reimbursement. In fact,
nearly every year the Commission has recommended positive per-
centage increases.

Let me begin today by telling you a little bit about the people we
serve in the renal care sector. An ESRD is invariably a fatal dis-
ease without regular dialysis treatments or organ transplantation.
With so few organs available for transplant, most patients have no
option but to receive dialysis three times a week in a clinic.

Congress made an important commitment to these ESRD pa-
tients in 1972 when it established the Medicare ESRD Program.
Today, about 70 percent of the 300,000 dialysis patients in this
country are Medicare beneficiaries, and they are older and sicker
than those initially enrolled in the ESRD Program.

To add some perspective, let me point out that Congress adopted
the composite rate, as it is called, in 1983 as the prospective pay-
ment mechanism for outpatient dialysis services. The rate was de-
signed to include all nursing services, supplies, equipment and cer-
tain drugs associated with a single dialysis session.
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Now, two decades later, the ESRD reimbursement, unlike all
other PPSs in the United States, does not include an updating
mechanism. The reimbursement methodology of today remains
grounded in the medical standards of technology 1983. Over the
years the cost to reimbursement ratios have gotten increasingly out
of balance. The MedPAC has recognized that dialysis costs are ris-
ing faster than Medicare reimbursement rates and have consist-
ently acknowledged the need for an increase in the composite rate.

During 2003, Medicare will cover on average just 94 percent of
the costs of delivering dialysis services to Medicare beneficiaries.
This represents a loss to ESRD providers of approximately $10 per
treatment, for each treatment, and, again, the key to remember,
this is 70 percent of our patient population.

The impact of continued underpayment is substantial. It is im-
peding our ability to recruit and retain the best staff for our facili-
ties. We are at a point where other providers in the other segments
of health care who do receive updates in their prospective payment
rates are able literally to use that money to hire away our nurses.

The RLC strongly urges Congress to establish a framework that
provides for an annual updating formula to the composite rate, as
it has already done in each of the Medicare PPSs.

This is a fairness issue. It is also an access to care issue. Con-
gress has taken important steps toward establishing an annual up-
date for the composite rate. The Benefit Protection and Improve-
ments Act of 2000 (P.L. 106-554) requires the Secretary of HHS to
develop an ESRD “market basket” and report back to Congress.

This “market basket” report was due to Congress in July of 2002.
It is our understanding this report has cleared CMS and is in the
Secretary'’s office for final approval. The RLC respectively requests
that you contact Secretary Thompson'’s office and ask that he send
you this report as soon as possible, because it is, | think, essential
that the Committee have sufficient time to study this report before
it considers legislation to create an annual updating mechanism for
the dialysis composite rate.

In closing, | would like to emphasize that health care quality and
access to care are directly related to Medicare payments, and for
that reason it is essential that Congress maintain its commitment
to ESRD, Medicare beneficiaries, and providers of care by estab-
lishing an annual update mechanism for the Medicare dialysis com-
posite rate.

I thank you for the opportunity to share the RLC's views with
you today and look forward to answering questions that you will
have later.

[The prepared statement of Mr. Buckelew follows:]

Statement of Larry C. Buckelew, President and Chief Executive Officer,
Gambro Healthcare U.S., Lakewood, Colorado, and Chairman, Renal
Leadership Council

Introduction

Chairwoman Johnson, Congressman Stark, and distinguished Subcommittee
Members, thank you for inviting me to discuss the Medicare Payment Advisory
Commission’s recommendations regarding Medicare End Stage Renal Disease
(ESRD) reimbursement.
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My name is Larry C. Buckelew, and I am President and CEO of Gambro
Healthcare U.S. | also serve as the current Chairman of the Renal Leadership
Council (RLC), and I am pleased to testify today on the council’s behalf.

The RLC is extremely pleased to participate in this particular hearing, because
MedPAC has consistently recognized the need for annual inflation adjustments to
Medicare’s dialysis reimbursement. In fact, nearly every year, the commission has
recommended positive percentage increases. It has also discussed in several reports
to Congress the need to add an annual update formula to the Medicare composite
rate reimbursement.

I am here today to tell you about the renal care industry and the people
we serve. | am also here to underscore the importance of enacting struc-
tural reforms to create an annual update mechanism for dialysis reim-
bursement to bring the composite rate in line with other Medicare prospec-
tive payment systems. This will level the playing field with other providers,
allow us to continue improving quality of care for our patients and help
mitigate the closing of dialysis facilities with disproportionately high per-
centages of Medicare patients.

Overview

Renal care providers are committed to meeting patients’ needs—regardless of the
circumstances. During Hurricane Andrew, for example, providers mobilized their di-
alysis facilities to treat individuals whose regular treatment facilities were unavail-
able. This was also true after 9/11 in New York.

The RLC represents four of the largest renal dialysis providers in America—
DaVita, Gambro Healthcare, Renal Care Group, Inc., and National Nephrology As-
sociates. Together, RLC members provide renal replacement therapy services to 40
percent of all dialysis patients in America (approximately 110,000 individuals). We
provide services to ESRD patients in more than 1,350 dialysis facilities in 42 states
and the District of Columbia.

All of the RLC's members are dedicated to providing the highest quality care to
our patients, and we are committed to working with the government to achieve that
goal. As part of this commitment, the RLC strives to inform Congress, the Centers
for Medicare and Medicaid Services, the Medicare Payment Advisory Commission
(MedPAC) and other policy-making organizations about issues related to the provi-
sion of renal replacement therapy.

RLC members operate freestanding dialysis clinics and hospital-based centers
throughout the country in both urban and rural areas. For example, Gambro has
dialysis facilities in the districts of Chairwoman Johnson and Representatives
McCrery, English, Lewis and Kleczka. Our clinic in Chairwoman Johnson’s dis-
trict—Ilocated in Greater Waterbury, Connecticut—has a staff of 39 providing dialy-
sis care to 222 patients. In the districts of the other Members | mentioned, there
are a total of 343 staff members providing care to 1,355 patients. Nationwide,
Gambro has 530 dialysis facilities in 33 states and the District of Columbia serving
over 41,000 patients.

Background on ESRD—Commitment to Quality of Care

Without regular dialysis treatments or organ transplantation, ESRD is invariably
fatal. Because of the severely limited number of organs available for transplant,
most patients receive hemodialysis three times per week. Each of the blood cleans-
ing treatments lasts from three to four and a half hours per session.

Congress made an important commitment to these ESRD patients by establishing
the Medicare End Stage Renal Disease (ESRD) program in 1972. Today, about 70
percent of the 300,000 dialysis patients in this country are Medicare beneficiaries
and they are older and sicker than those initially enrolled in the ESRD program—
also their numbers are increasing.

At the same time, | am proud to say the quality of treatment provided to ESRD
patients continues to improve. Our four RLC companies are absolutely dedi-
cated to improving patient care. Over the past 8 years our companies have been
instrumental in essentially doubling the adequacy of a dialysis treatment (the key
measure of quality), according to CMS’ Clinical Performance Measurement Reports.
In fact, even the Office of the Inspector General (OIG) within the Department of
Health and Human Services (HHS) noted that the major dialysis corporations “en-
courage their facilities to use performance measures to foster improvements in di-
alysis care . . . [and] look to facilities to conduct quality improvement projects”
(January 2002 report entitled “Dialysis: Building on the Experiences of the Dialysis
Corporations”).
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The Medicare Payment Crisis

In 1983, Congress adopted the “composite rate” as the prospective payment mech-
anism for outpatient dialysis services. The rate was designed to include all nursing
services, supplies, equipment, and certain drugs associated with a single dialysis
session. Unlike all of the subsequent prospective payment systems, however, the
ESRD reimbursement did not include an updating mechanism. Because Congress
has not reformed the methodology, it remains grounded in 1983 medical standards
and technology. Congress, on occasion, has taken note of new drug treatments to
improve patient outcomes (such as intravenous Epogen, iron and vitamin D supple-
ments) through special payment rules. These additions to the composite rate are
commonly referred to as separately billable items. Dialysis providers have over the
years used the additional reimbursement from separately billable drugs to offset the
losses on the composite rate reimbursement but this is no longer a viable option.

MedPAC has recognized dialysis costs are rising faster than the Medicare
reimbursement rate and has consistently a rate. In 1999, 2000, and 2002,
MedPAC recommended that Congress increase the composite rate 2.4 percent for
each subsequent year. For its 2003 report, it appears that MedPAC will recommend
an increase of 1.6 percent.

In the face of increasing costs, the composite rate, averaging around $131 per
treatment, continues to under-pay dialysis facilities relative to facilities’ costs. In
January 2003, MedPAC staff indicated that when considering only the composite
rate services, the payment-to-cost ratio across freestanding dialysis facilities is 0.97,
and in last year’s report found the ratio for small facilities to be only 0.86 and 0.94
for rural facilities. The commission projected that input prices would increase 2.5
percent in 2003.

In other words, during 2003 Medicare will only be covering on average 94.5%
(i.e. 97% minus 2.5%) of the cost of delivering dialysis services to Medicare bene-
ficiaries. This will impede our ability to introduce new technology and recruit the
best staff for our facilities. It will also make it virtually impossible to open new fa-
cilities in areas where the majority of the patients rely on Medicare coverage for
their dialysis care.

Further, contrary to MedPAC's findings, an Abt Associates, Inc. study, conducted
in 2002, found that, “the profits made on separately billable items were not large
enough to cover the increasing losses on composite rate services.” The RLC agrees
with the findings of the Abt study: The profits MedPAC attributes to separately
billable drugs are essentially creating a break-even situation by cross-subsidizing
the losses on the prospective composite rate system.

In short, even with Medicare reimbursement for separately billable intra-
venous drugs, the composite rate remains woefully inadequate as dialyssi
costs continue to increase. The increases are due not only to inflation, but also
to several other factors. For example, many patients now require longer treatment
times of 4 to 4% hours, which increase staff, supply and overhead costs. Dialysis
facilities also face the same shortage of health care workers that is plaguing pro-
viders nationwide. The industry’s nursing costs have nearly tripled over the past ten
years. The competition to secure qualified, quality health care workers is intense
and severe, and dialysis facilities simply cannot compete with the benefits and pay
given by providers who receive updates in their prospective payment rates.

When viewed in comparison to the CPI, the ESRD composite rate lags far behind.
Since 1996, the CPI has increased 16.9 percent, and the CPI Medical Care Compo-
nent has risen 26.9 percent. During that same period, the Medicare Hospital Oper-
ating Update has increased 11.25 percent. By contrast, the ESRD composite
rate has risen only 3.6 percent—well below the rate of inflation (see attach-
ment A).

The Importance of Enacting an Annual Update

The composite rate adopted by Congress does not provide for an update mecha-
nism, nor does it give the HHS Secretary the authority necessary to develop one.
It is essential that Congress act to address the underlying problem caused by the
lack of an annual update formula in the composite rate. The ESRD program is es-
sentially the only prospective payment in the Medicare program that does not have
a methodology in place to adjust payments from year to year to reflect inflation,
changes in technology, labor, or other relevant factors.

The RLC strongly urges Congress to establish a framework that provides
for an annual updating formula to the composite rate, as it has already
done in each of the other Medicare prospective payment systems. Adding an
updating formula would finally create a level playing field with hospitals and other
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provider prospective payment systems and would constitute real Medicare reform.
This is a fairness issue.

This is a fairness issue. Until dialysis providers receive regular inflation up-
dates, the industry will never be able to compete successfully with other providers
for the limited supply of nurses and other health care workers. It is also a fairness
issue to our patients. Dialysis providers want to deliver the best possible quality of
care, and we are proud that patient outcomes have improved significantly over the
past several years. However, dialysis providers cannot continue this progress indefi-
nitely without an update formula that takes into account new technologies.

Most importantly, this is an access to care issue. Without regular inflation
updates, our companies will be unable to open and operate clinics in areas where
there is a disproportionately high percentage of Medicare beneficiaries who require
regular dialysis treatments to survive. In the past few years, our companies have
actually closed some fifty dialysis facilities in both rural and urban areas where our
Medicare economics were unacceptably inadequate. Having only a thirty month
ESRD Medicare Secondary Payer requirement further burdens our facilities with a
disproportionately high percentage of Medicare beneficiaries. In addition, proposed
Medicaid cuts to dialysis payments in a number of states will only exacerbate the
looming threat to patient access to care.

The RLC supports an annual update forumla modeled after the one cur-
rently used within the hospital prospective payment system. Under this
model, the Secretary of HHS would have authority to increase the ESRD “market
basket"—i.e., the percentage by which the cost of the mix of goods and services in-
cluded in the provision of dialysis services, appropriately weighted, exceeds the cost
of such mix of goods and services for the preceding calendar year. The costs would
include labor (including direct patient care costs and administrative labor costs, va-
cation and holiday pay, payroll taxes, and employee benefits); other direct costs (in-
cluding drugs, supplies, and laboratory fees); overhead (including medical director
fees, temporary services, general and administrative costs, interest expenses, and
bad debt); capital (including rent, real estate taxes, depreciation, utilities, repairs,
and maintenance); and other allowable costs specified by the Secretary. The Sec-
retary would also take into account the increase in the cost of providing the services
due to new technology, new service delivery methods, and other relevant factors.
Another important component of this update formula would be to permit the Sec-
retary to periodically review and update the items and services within the market
basket. The need for reviews and updates is exemplified by the problem created by
the nursing shortage

The need for reviews and updates is exemplified by the problem created
by the nursing shortage. The industry’'s nursing costs have nearly tripled over
the past ten years and gone up in the range of 18% to 36% in the last three years.
Nephrology nurses are very specialized nurses who require more training and edu-
cation that even ICU nurses. To cope with the nursing shortage and rising costs,
dialysis providers have been shifting to the use of more nursing assistants (techni-
cians). The industry cannot continue this trend without harming our patients’
health and safety. The Secretary needs the authority to adjust the composite rate
to take account of inflationary and market changes, such as this one.

Acting upon the recommendation of the Ways and Means Committee, Congress
in 2000 took an important step toward the establishment of an annual update in
the composite rate. The Medicare, Medicaid and SCHIP Benefits Improvement and
Protection Act of 2000 (BIPA) required the Secretary of Health and Human Services
to develop an “ESRD market basket” and report to Congress on it. This “market
basket” calculation is to account for the percentage by which the costs for the year
of the mix of labor and non-labor goods and services included in the ESRD com-
posite rate exceed the costs for the preceding year and to account for changes in
technology, and other relevant factors.

This “market basket” report, along with a report on including additional services
in the composite rate, was due to Congress in July 2002. It is our understanding
that these two reports have cleared CMS and are now in the Secretary’s office for
final approval. The RLC respectfully requests that you contact Secretary
Thompson’s office and ask that he send you both reports as soon as pos-
sible. It is essential that the Committee have sufficient time to study the reports
before it considers legislation to create an annual updating mechanism for the dialy-
sis composite rate.

We would also like to point out that in its March 2001 report, MedPAC conducted
a review of the entire prospective payment system for freestanding dialysis facilities
and called for an annual update to the composite rate.

The RLC in 2001 and 2002 worked with the CMS Office of Actuary and achieved
consensus on all of the elements of a “market basket” formula. We believe the report
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will provide a good road map for CMS to follow in establishing an annual updating
mechanism. We understand that under this approach CMS would adopt the same
annual regulatory process for dialysis reimbursement that the agency currently uti-
lizes for hospitals, and we endorse this process.

In closing, | would like to emphasize that health care quality and access are di-
rectly related to Medicare payments. For that reason, it is essential that Con-
gress maintain its commitment to ESRD patients by establishing an annual
update formula for the Medicare dialysis composite rate.

I thank you for the opportunity to share the RLC’s views with you today. | look
forward to answering any questions you may have.

Attachment A: Percent Changes in Price/Reimbursement

CP1 Medical H(l\ni%?;g?rc?p- ESRD Com-
Year CPIt ngﬁe?ﬁ?' eratciiggeUp- posite Rate
1996 3.0 3.0 1.5 0.0
1997 2.3 2.8 2.0 0.0
1998 1.6 34 0.0 0.0
1999 2.2 3.7 0.5 0.0
2000 3.4 4.3 1.1 1.23
2001 2.8 4.7 3.4 2.44
2002 1.6 5.0 2.75 0.0
Average: 24 % 3.8% 1.6 % 0.5%
Cumulative Total: 16.9% 26.9% 11.25% 3.6%

1Source: Bureau of Labor Statistics, U.S. Department of Labor.
21d

3Source: The Medicare, Medicaid, and SCHIP Balanced Budget Refinement Act of 1999 (P.L. 106-113).
4Source: The Medicare, Medicaid and SCHIP Benefits Improvement Act of 2000 (P.L. 106-554).
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Chairman JOHNSON. Thank you very much. Dr. Plested.

STATEMENT OF WILLIAM G. PLESTED I11, M.D., CHAIR ELECT,
BOARD OF TRUSTEES, AMERICAN MEDICAL ASSOCIATION

Dr. PLESTED. Thank you, Chairman Johnson. My name is Bill
Plested. | am Chair Elect of the Board of trustees of the American
Medical Association (AMA) and a practicing cardiovascular surgeon
in Santa Monica, California. The AMA would like to express our
appreciation to you, Chairman Johnson, to Committee Chairman
Thomas, Ranking Member Stark and to every Member of the Sub-
committee for your hard work and leadership in fixing the Medi-
care physician payment mistake.

In the last several years MedPAC has made a number of rec-
ommendations concerning Medicare’s physician update formula.
For instance, last year, MedPAC recommended replacement of an
expenditure target system such as the current sustainable growth
rate (SGR) with a system that is based on an assessment of in-
creased practice costs, adequacy of payment and beneficiaries’ ac-
cess to care. The AMA agrees.

There are several problems with using an expenditure target.
First, it is based on a collective action and does not provide an in-
centive at an individual level to control utilization. Second, pay-
ment updates can fluctuate wildly from year to year, and overall
do not keep pace with medical costs. Since 1991, Medicare pay-
ments to physicians have averaged only a 1.1 percent annual in-
crease, or 14 percent less than inflation, in medical practice costs
as measured by the Medicare Economic Index.
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Third, an expenditure target system caps spending on medical
services but not the amount of services needed to treat sick pa-
tients. When patients’ need for and use of medical services exceeds
the target, payment rates are inappropriately reduced. This can
raise serious access concerns, as occurred after the 5.4 percent pay
cut in 2002.

Instead, expenditure target volume growth or other issues could
be addressed through specific actions that deal with the actual
source of the increase. Accordingly, the AMA recommends that the
Subcommittee reconsider the use of an expenditure target system.
Short of this, the AMA urges modifications to the SGR.

The SGR links physician updates to changes in GDP. However,
GDP is only a measure of growth in the overall economy. The med-
ical needs of the Medicare patients do not wane when the Amer-
ican economy slows. Further, GDP does not take into account
health status, the aging of the Medicare population, technological
innovations or changes in the practice of medicine. The MedPAC
has recommended that Congress revise the SGR to include an al-
lowance for spending increases due to these factors, and the AMA
agrees.

Reliance on GDP has also led to a system based on economic
forecasts that are unpredictable and thus often inaccurate. This
makes it difficult for physicians as small businessowners to make
the necessary decisions for the growth and fiscal survival of their
practices.

For example, in March 2001 physician payments were projected
to fall slightly in 2002. Yet, in actuality, payments were cut by 5.4
percent. A 4.4 percent cut was averted in 2003. However, the for-
mula may still generate payment cuts in future years. The
MedPAC has recommended a full inflation update for 2004, as
measured by the Medicare Economic Index. The AMA strongly sup-
ports a 2004 update that, at a minimum, keeps pace with inflation.

Finally, I would like to address the implementation problems
with the SGR. In determining the SGR, calculations of actual phy-
sician spending include the costs of prescription drugs. Drugs do
not belong on the SGR, because they are paid under a separate fee
structure. Furthermore, many HHS policies and goals encourage
the development of new drug and cancer therapies. Partially due
to these policies, drug spending is rising five times as fast as physi-
cian spending.

Inclusion of drugs in the SGR makes it extremely likely that
drug spending will give the false impression that spending on phy-
sicians’ services exceeds the SGR target, thus triggering physician
pay cuts and jeopardizing access. We urge the Subcommittee to en-
courage removal of drugs from the SGR.

Finally, although required by law, the SGR target does not take
into account changes in utilization and spending resulting from na-
tional coverage decisions. We urge an allowance in the SGR target
for these decisions.

Thank you again for the opportunity to provide our views as well
as for your strong leadership for the medical community and the
seniors that we serve.

[The prepared statement of Dr. Plested follows:]
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Statement of William G. Plested 111, M.D., Chair Elect, Board of Trustees,
American Medical Association

Chairman Johnson and Members of the Subcommittee, the American Medical As-
sociation (AMA) appreciates the opportunity to provide our views today regarding
the recommendations by the Medicare Payment Advisory Commission (MedPAC)
concerning the Medicare payment update formula for physicians and other health
care practitioners.

The AMA would like to take this opportunity to commend you, Chairman John-
son, as well as Chairman Thomas and each Member of the Committee, for all of
your hard work and commitment to fixing the Medicare physician payment update
problem. We greatly appreciate your leadership in working closely with the Admin-
istration and the Centers for Medicare and Medicaid Services (CMS) to enact H.R.
Res. 2 (Pub. Law 108-7), which contains a provision to avert a Medicare payment
cut that jeopardized continued access to physicians’ services for our nation’s elderly
and disabled patients.

Without this legislation, a 5.4 percent cut in 2002 would have been compounded
by an another 4.4 percent cut on March 1, 2003, and by additional cuts of about
8 percent over the next two years. At the same time, physicians’ practice expenses,
particularly medical liability insurance costs, have skyrocketed, adding to the al-
ready significant pressures on physicians to discontinue or limit the provision of
services to Medicare patients. In fact, a recent AMA survey found that had the
scheduled 4.4 percent cut gone into effect in 2003, nearly half of all physicians (61
percent of primary care physicians and 44 percent of specialists) planned to reduce
the number of Medicare patients in their practice.

As a result of the recent Congressional and Administrative action, physicians and
other health care practitioners received a 1.6 percent payment increase instead of
the 4.4 percent cut on March 1, and we are hopeful that this will prevent wide scale
access problems. The picture for future years is also much improved over the long
term. Additional payment cuts, however, are still possible and could be significant.
Thus, while we are extremely grateful for the efforts that Congress has made to re-
store stability to the physician payment system, problems in the design of the for-
mula remain.

Indeed, there have been implementation problems with the physician payment up-
date formula since expenditure targets were first imposed in 1990. As some mem-
bers of the Subcommittee may recall, problems with the original Medicare Volume
Performance Standards (MVPS) targets led to its replacement with the Sustainable
Growth Rate (SGR) in 1997, which itself has now required two Congressional inter-
ventions. Even with all of these changes, however, the formula may still generate
payment cuts that endanger Medicare beneficiaries’ access to care. The Medicare
Payment Advisory Commission (MedPAC) has recommended a full inflation
update for 2004, as measured by the Medicare Economic Index (MEI), and
the AMA strongly supports an update in 2004 that, at a minimum, keeps
pace with inflation.

Further, last year MedPAC recommended that the SGR be replaced with a system
where updates are based on an assessment of increased practice costs, adequacy of
payment, and beneficiaries’ access to care. The medical profession continues to sup-
port that recommendation. MedPAC previously called for a number of changes In
the SGR, however, and if it ultimately is not possible to replace the SGR target sys-
tem, the prior MedPAC recommendations would be a good starting point for improv-
ing the formula.

The AMA very much appreciates the Subcommittee’'s continued focus on problems
that are inherent in the update formula, and we are pleased to offer the rec-
ommendations discussed below concerning the physician payment update system.

USE OF A SPENDING TARGET

The AMA believes that use of an expenditure target in determining annual up-
dates to Medicare payments for physicians’ services, does not achieve its goal of re-
duced volume growth and, further, can lead to serious access concerns for Medicare
patients. Indeed, MedPAC in the past has expressed its view that an expenditure
target system does not appropriately reflect increases in practice costs and that this
could impact access.

MedPAC proposed a different payment system for physicians’ services using the
same framework that is currently in place for evaluating payment updates for all
other Medicare provider groups. Specifically, under that framework, there would be
neither automatic bonuses nor automatic cuts in physician payments. However, pay-
ments to physicians could still be reduced if MedPAC and Congress believed that
cuts were warranted and would not put Medicare’'s 40 million beneficiaries at risk.
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Issues, such as volume growth, could be tackled through targeted actions that deal
with the source of the increase. This would give Congress more control over the
process than exists under the current system.

An expenditure target system does not create the incentives needed to achieve its
cost containment goal. As you observed, Chairman Johnson, along with Committee
Chairman Thomas in a letter, dated March 21, 2002, to CMS Administrator Scully:
“An individual physician who reduces volume in response to . . . the SGR system
would not gain a proportionate increase in payments, because payment increases
would be shared among all physicians who serve Medicare beneficiaries. Contrary
to the system-wide goal of restraining volume growth, an individual physician has
incentives to increase volume under the SGR system.”

There is also a risk in any expenditure target system that payment updates will
not keep pace with medical practice costs. Further, this type of system may create
instability in rates with payments that keep up with inflation in some years and
fall well behind inflation in others. Since 1991, when an expenditure target system
was first implemented, Medicare payments to physicians have averaged only a 1.1
percent annual increase, or 14 percent less than inflation in medical practice costs,
as measured by the conservative Medicare Economic Index. It is difficult for physi-
cians to make appropriate decisions regarding such matters as staff size and office
space, if they cannot rely on a predictable income stream.

Finally, it is important to note that elderly and disabled Americans’ need for med-
ical care is not subject to constraints. The United States’ population is aging and
new technologies are making it possible to perform more complicated procedures on
older and frailer patients than in the past. While Medicare’s expenditure target sys-
tem artificially caps spending on medical services, this type of system inherently
cannot cap the amount of medical services that are needed to adequately treat sick
patients. When patient need for and utilization of medical services is greater than
the target, payment rates for individual physicians are reduced. These inappropriate
payment reductions lead to serious access problems, such as those chronicled in sur-
veys and news articles as a result of the 5.4 percent Medicare payment cut in 2002.

Accordingly, the AMA recommends, in view of the access implications re-
sulting from an expenditure target system, that the Subcommittee recon-
sider use of this type of system for determining payment updates for physi-
cians and other health care professionals.

PROBLEMS UNDER THE SUSTAINABLE GROWTH RATE SYSTEM

The current expenditure target system used for determining Medicare payments
for services furnished by physicians and other health care professionals is the SGR
system. This system manifests all of the shortcomings inherent in any expenditure
target, and has led to payment volatility, created substantial patient access concerns
and generated significant problems for the Federal Government.

The SGR system also has had a particularly serious impact on physician practices
since they generally are organized as small businesses. Indeed, AMA data shows
that two-thirds of physician practices have 25 employees or less. Small businesses
do not have the economic and other necessary resources to absorb sustained losses
or the steep payment fluctuations that have occurred under the SGR system. Fur-
ther, the unpredictability of the SGR system makes it difficult for physician office
practices, as small businesses, to project into the future and make the necessary
business and financial decisions needed to operate a sound business over time. For
example, when medical practices experienced the 5.4 percent Medicare cut in 2002,
as small businesses, physicians and non-physician practitioners and their staff were
left with very few alternatives for maintaining a financially sound practice.

As this Subcommittee well knows, it took valiant efforts by full Committee Chair-
man Thomas, Subcommittee Chairman Johnson, as well as every member of this
Subcommittee, in addition to similar efforts by the Senate, the Administration and
CMS to avoid another SGR-triggered pay cut in 2003. While we greatly appreciate
this effort, we do not believe Congress and the Administration (nor patients, physi-
cians and other health care professionals) should have to struggle with the ill effects
of such a system, year after year.

Under the SGR system, CMS establishes allowed expenditures for physicians’
services based on certain factors set forth in the law. CMS then compares allowed
expenditures to actual expenditures. If actual expenditures exceed allowed expendi-
tures in a particular year, then physician payments are reduced in the subsequent
year. Conversely, if allowed expenditures are less than actual expenditures, physi-
cian payments increase.

Growth in allowed expenditures under the SGR is determined by changes in (i)
inflation, (ii) fee-for-service enrollment, (iii) real per capita gross domestic product
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(GDP), and (iv) laws and regulations. There are two fundamental problems with this
formula. First, it is highly dependent on projections that in effect require CMS to
predict the unpredictable and, second, it uses GDP as a proxy for appropriate
growth in the use of physician services. Payment swings under the SGR are un-
avoidable for several reasons:

GDP Does Not Accurately Measure Health Care Needs

The SGR permits utilization of physicians’ services per beneficiary to increase by
only as much as GDP. Linking Medicare physician payment updates with GDP is
problematic because the GDP is a measure of growth in the overall economy and
bears little relation to the health needs of Medicare patients. Specifically, GDP does
not take into account health status, the aging of the Medicare population, techno-
logical innovations or changes in the practice of medicine. Indeed, MedPAC, prior
to recommending an alternative to the SGR system, recommended that Congress re-
vise the physician payment update system to include an allowance for spending in-
creases due to technological advancement as well as demographic changes.

Reliance on GDP has also led to a system that relies on economic forecasts that
nearly always turn out to be inaccurate, and thus it is impossible to make accurate
projections about payment update levels. For example, in March of 2001, CMS pro-
Jected that physician payments would fall slightly by about - 0.1 percent in 2002.
CMS noted that this projection was based on very early information and could
change before a final update was announced in January 2002. In fact, this is exactly
what occurred, and Medicare payments to physicians and other health care profes-
sionals were cut by 5.4 percent in 2002.

Technological Innovation

Both Congress and the Administration have demonstrated their interest in fos-
tering advances in medical technology and making these advances available to
Medicare beneficiaries through FDA modernization, increases in the National Insti-
tutes of Health budget, and efforts to improve Medicare's coverage policy decision
process. The benefits of these efforts could be seriously undermined if physicians
face disincentives to invest in new medical technologies or to provide them to Medi-
care beneficiaries as a result of inadequate spending targets.

Technological changes in medicine show no sign of abating, and, if the
SGR is retained, the AMA agrees with MedPAC that it should include an
adjustment for the impact of new technology on physicians’ cost and pa-
tients’ use of services so that Medicare beneficiaries continue to have ac-
cess to mainstream, state-of-the art quality medical care.

Site-of-Service Shifts

Another concern that is not taken into account in the SGR formula is the effect
of the shift in care from hospital inpatient settings to outpatient sites. As MedPAC
has pointed out in the past, hospitals have reduced the cost of inpatient care by re-
ducing lengths-of-stay and decreasing staff, as well as by moving more services to
outpatient sites, including physician offices. This trend increased the number and
intensity of services as patients with increasingly complex conditions are treated in
physicians’ offices. This increased use and intensity, however, is not directly recog-
nized in the SGR formula. Thus, the AMA believes the SGR target should also
reflect changes in site of service.

Beneficiary Characteristics

A related factor that also is unrecognized in the SGR formula is changes over time
in the characteristics of patients enrolling the fee-for-service program. A 1999
MedPAC analysis concluded that the fee-for-service population is growing older,
with proportions in the oldest age groups (aged 75 and over) increasing by 2 percent
from 1993 to 1997, while proportions in the younger age group (aged 65-74) de-
creased by 3.4 percent. Older beneficiaries likely require increased health care serv-
ices, and, in fact, MedPAC reported that payments per beneficiary rose by about 0.1
percent a year during that same time frame. As MedPAC has previously rec-
ommended, the SGR utilization standard should be adjusted to reflect this
sort of demographic change.

Reliance on Predictions

Use of GDP has led to a payment system that relies on economic forecasts that
nearly always turn out to be inaccurate. Medicare actuaries must also predict what
actual spending will be, how many beneficiaries will move between Medicare+Choice
and fee-for-service, as well as what type of utilization changes will occur as a result
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of legislative and regulatory changes, such as the addition of coverage for various
preventive services. None of these factors can be accurately predicted before they
occur. As a result, payment updates are always based on incomplete and inaccurate
data, and can fluctuate wildly from year to year.

In exploring alternatives to the current update formula for physicians’
services, the AMA urges the Subcommittee to take into account the uncer-
tainty and volatility resulting from use of the GDP in determining payment
updates.

SGR IMPLEMENTATION PROBLEMS

Apart from the inherent structural problems in an expenditure target system, as
well as the SGR itself, there are other problems with implementation of the SGR
that seriously impact access and inequitably affect payment updates due to factors
that are beyond physicians’ control.

Inclusion of Drugs in the SGR

As discussed above, in determining the SGR each year, CMS compares actual
spending on physicians’ services to an amount established under a spending target.
Calculations of actual spending include the costs of prescription drugs that are ad-
ministered in physicians’ offices.

The AMA does not believe that drugs should be included in the SGR. Although
the physician’s administration of the drug is clearly a physician service that by stat-
ute must be included in the pool, the drugs themselves are not “physicians’ services”
and are not paid under the Medicare physician fee schedule. Thus, it is inconsistent
to include drugs in the SGR. In fact, in a recent interim final rule (on the applica-
tion of inherent reasonableness to Medicare Part B services), CMS chose to exclude
drugs from the Medicare definition of “physicians’ services.” To include drugs as a
“physicians’ service” for certain purposes, but not for others, exacerbates the incon-
sistency. In the March 2001 letter to Administrator Scully, referenced above, Sub-
committee Chairman Johnson and full Committee Chairman Thomas suggested that
the Medicare policy of including drugs in the SGR needs modification.

In addition, the SGR does not provide an incentive to individual physicians to con-
trol drug utilization. Since the SGR is based on the collective actions of all physi-
cians and other health care professionals who bill the Medicare program, it is dif-
ficult for an individual physician to assess, at any given point in time, the impact
of needed prescription drugs on the SGR. We also note that Medicare payment for
drugs is not based on the SGR. Since neither prices nor utilization of drugs are af-
fected by the SGR, it is inconsistent and inequitable to argue that the SGR controls
drug spending.

Further, inclusion of drugs in the SGR is at odds with a number of government
policies that encourage the rapid development and use of new drugs and cancer
therapies, and, in effect, punishes physicians with lower payments if they provide
the very new drugs and therapies that these policies encourage.

Specifically, appropriations for the National Cancer Institute (NCI) increased by
more than 35 percent between 1997 and 2000, the Food and Drug Administration
(FDA) drug approval process was streamlined, and Congress expanded Medicare to
include new screening benefits for breast, cervical, colorectal and prostate cancer.
The Department of Health and Human Services has actively promoted these new
benefits and the Administration apparently intends to continue these policies, as
evidenced by a draft HHS strategic plan that proposes to “accelerate private sector
development of new drugs, biologic therapies and medical technology.”

While these are laudable policies, and the AMA by no means objects to these poli-
cies, nevertheless, they play a large role in causing drug spending to rise at a much
greater pace than physician spending. According to AMA analyses, from 1996
through 2001, drug spending growth was 178 percent compared to 35 percent for
physicians’ services.

The enormous increases in drug spending are also due to innovations in the treat-
ment of cancer and arthritis along with improvements in pain management and
modifications in clinical practice. For example, between 1996 and 2001, some 61 new
drugs were introduced. Eight of the fifteen most frequently used drugs in 2000 were
either brought to market or received FDA approval for expanded uses between 1996
and 2000. In addition, use of some drugs rose dramatically, as is the case with
epoetin (previously used primarily to counteract anemia in end stage kidney disease
patients). Use of this drug was extended to patients with chronic kidney disease,
cancer and other conditions where anemia is common or is a by-product of treat-
ment.
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Increased incidence of lung cancer and enhanced efforts to promote screening for
breast and prostate cancer also contributed to the expansion of Medicare expendi-
tures for a number of drugs. Between 1996 and 2000, expenditures for chemo-
therapy drugs increased by 81 percent. Moreover, growing evidence that pain associ-
ated with cancer and other conditions is frequently under-treated, along with en-
hanced abilities to control pain, led to the evolution of pain management as a spe-
cialty during this time period.

Additionally, a number of new products, including several additional promising
arthritis and cancer drugs, are in the pipe line. This is compounded by the fact most
of the more prevalent cancers are found primarily among the aged, and cancer inci-
dence in the U.S. is predicted to double over the next 50 years. (The Annual Report
to the Nation on the Status of Cancer, 1973-1999, Featuring Implications of Age and
Aging on the U.S. Cancer Burden, 94 Cancer 10, at 2766-2792 (May 15, 2002)).

Drug spending as a share of total SGR spending doubled from 3.7 percent in 1996
to 7.4 percent in 2001. CMS actuaries, as well as AMA economists, expect that drug
expenditures will continue to outpace growth in spending for physician services.
Thus, inclusion of drugs in the SGR makes it extremely likely that spending on phy-
sicians’ services will exceed the SGR target. Essentially, physicians are being asked
to finance drug costs through cuts in their Medicare payments even though they do
not have the ability to control the factors that are causing increases in drug utiliza-
tion, and, therefore, should not be penalized through reduced payments.

We emphasize that Medicare policies have an enormous impact on the SGR. In
times slow economic growth, as is currently the case, these policy decisions are crit-
ical to determining whether there will be a negative or positive payment update.
CMS’ decision to include drugs in the SGR could make the difference between a
positive update versus a Medicare pay cut in future years. Further, this policy deci-
sion will have an even more devastating impact in the event that a Medicare pre-
scription drug bill is enacted and these drugs are also included in the SGR.

We, therefore, respectfully request that the Subcommittee encourage the
removal of drugs from the SGR.

Changes In Medicare Spending On Physicians’ Services

Due To Laws And Regulations

The AMA believes that there must be a full accounting of the impact of
regulatory changes on physician spending.

When establishing the SGR spending target for physicians’ services, the law re-
quires that impact on spending, due to changes in laws and regulations, be taken
into account. The AMA believes that any changes in national Medicare coverage pol-
icy that are adopted by CMS pursuant to a formal or informal rulemaking, such as
a Program Memorandum or a national Medicare coverage policy decision, constitute
a regulatory change as contemplated by the SGR law, and must also be taken into
account for purposes of the spending target.

CMS’ authority to make any regulatory change is derived from law—whether it
is a law specifically authorizing Medicare coverage of a new service or a law that
provides the Secretary of HHS with general rulemaking authority. Thus, any new
coverage initiative is a direct implementation, by regulation, of a law. This is exactly
what the SGR requires be taken into account—increases in spending due to
“changes in law and regulations.”

When the impact of regulatory changes for purposes of the SGR is not properly
taken into account, physicians are forced to finance the cost of new benefits and
other program changes. Not only is this precluded by the law, it is extremely inequi-
table and ultimately adversely impacts beneficiary access to important services.
Further, in the March 2001 letter to Administrator Scully, referenced above, Sub-
committee Chairman Johnson and full Committee Chairman Thomas suggested that
national coverage decisions ought to be included in the SGR target.

HHS and CMS actively promote utilization of newly-covered Medicare services
through press releases and other public announcements. For example, the Secretary
of HHS last year released a report highlighting the importance of medical innova-
tions and new technology, especially new drugs, in helping seniors live longer and
healthier lives. Further, another HHS release regarding Medicare coverage of sacral
nerve treatment for urinary incontinence stated, “[u]rinary incontinence affects ap-
proximately 13 million adults in the United States, with nearly half of nursing home
residents having some degree of incontinence. It is twice as prevalent in women as
it is in men, and costs more than $15 billion per year, including both direct treat-
ment of the disease and nursing home costs.” The Secretary made a similar an-
nouncement when Medicare expanded its coverage of lymphadema pumps, stating,
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“[i]t's important to make effective technologies available to Medicare beneficiaries
when it helps them the most. This coverage decision simplifies Medicare policy to
allow older Americans who need these pumps to get them more quickly and easily.”

While the AMA supports Medicare beneficiary access to these important services,
physicians and other practitioners should not have to finance the costs resulting
from the attendant increased utilization.

Accordingly, we urge the Subcommittee to ensure that the impact on uti-
lization and spending resulting from all national coverage decisions is
taken into account for purposes of the SGR spending target.

We appreciate the strong efforts of the Subcommittee Chair and Members to avert
the Medicare payment cut in 2003 and to further explore the problems presented
by the SGR system. We urge the Subcommittee and Congress to consider the rec-
ommendations we have discussed today, and we are happy to work with the Sub-
committee and Congress as it concerns these important matters.

f

Chairman JOHNSON. Thank you very much, Dr. Plested. Ms.
Ousley.

STATEMENT OF MARY K. OUSLEY, CHAIRMAN, AMERICAN
HEALTH CARE ASSOCIATION

Ms. OUSLEY. Good afternoon, Chairman and Members of the
Subcommittee. Thank you very much for the opportunity to testify
this afternoon on the recent MedPAC report. My name is Mary
Ousley, and | am representing today the American Health Care As-
sociation.

It is essential that as we discuss all of the multitude of the facts
associated with the MedPAC findings, that we never, ever lose
sight of the fact that we are talking about real human beings and
real lives being impacted by these recommendations.

I want to say first and foremost that we strongly, strongly be-
lieve that the MedPAC recommendations are, number one, ill-ad-
vised and, number two, that they will contribute to the further de-
terioration of the services being provided to seniors in America in
long-term care.

One of the problems that we are attempting to overcome and to
deal with and one that is apparent that this Committee also under-
stands well is that MedPAC continues to focus solely on the data
regarding the Medicare margins without looking at the associated
Medicaid losses and issues with Medicaid.

When it comes to making very important public policy rec-
ommendations, it is inconceivable to me that key data used to
reach these conclusions about the sufficiency of Medicare payments
fails to look collectively at the issues of both Medicare and Med-
icaid. Again, as this Committee has discussed, some have chosen
to dismiss this issue of cross-subsidizing as not relevant to the de-
bate at hand.

What | really want to say to this Committee today, Chairman,
is that when you look at the average patient in our SNFs today
there is an 85-year-old widowed resident that is in need of care,
multiple activities of daily living dependencies, that she does not
see herself as Medicare or Medicaid. She sees herself as elderly and
sick and in need of care, and these recommendations do not serve
this average patient well at all.

When you consider the average Medicaid rate in this Nation of
$115 a day, about $5 per hour with multiple States throughout the
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Nation paying far less than that, Texas, Oklahoma, Louisiana, the
overall picture presented by MedPAC is misleading because of the
gross shortfalls in Medicaid, and MedPAC’s own research supports
that its recommendations would have dire consequences on patient
care.

The new payment adequacy framework obviously adopted last
year by MedPAC requires that the Commission take into consider-
ation Medicare beneficiaries’ access to care and providers’ access to
capital. These recommendations ignore both, and this is a critical
problem.

Today our nursing facilities’ capital ratios evaluated by Lewin
Group have almost for the entire sector been moved to the status
of poor.

The CMS recognized these issues in its own study last year, say-
ing that the 2002 potential cuts then went into effect, that this
would have dire consequences on the creditability of nursing facili-
ties throughout this Nation.

Chairman, that issue is absolutely real for us today. MedPAC
today, in the conversations at the meeting in December, saying
that the overall access to capital is generally good is simply incor-
rect.

Newspaper headlines across this Nation tell the story: “Centen-
nial into Chapter 11.” There are multiple nursing facilities closing
all across this Nation. In my company this year | have closed facili-
ties in Massachusetts, California, Washington State. The closings
are increasing, and this is a critical problem for seniors.

Significantly, Chairman, | want to say to you, this is not just a
problem for one sector. It is not proprietary, non-proprietary, multi-
facility, independent owner, small chain. It is a problem for all of
us as we continue to try to provide this care.

I agree with the MedPAC recommendations that access to care
needs to be carefully monitored as we move forward. It is ex-
tremely important, and we certainly see this access to skilled nurs-
ing changing.

At the outset of the testimony | said that we should never forget
that we are dealing with the most vulnerable individuals in Amer-
ica today. Chairman, | ask that this Committee, our Federal Gov-
ernment, our President, this Administration invest the resources
that are needed to provide that care.

Just a few short months ago, one of the proudest days of my ca-
reer, | stood with Secretary Tommy Thompson, Administrator
Scully, American Association of Retired Persons (AARP), Service
Employees International Union, and others as we announced the
Nursing Home Quality Initiative. Chairman, unless the resources
are there to continue this quality initiative, it will fail, and it will
fail on the behalf of seniors of America. | ask that you discount the
illogical and superficial MedPAC analysis and that you do not ac-
cept this data or this view. | believe that we cannot accept, Con-
gress and America cannot tolerate this type of approach to pro-
viding care for the most frail, vulnerable individuals in America
today, our senior citizens and our disabled.

Thank you very much for the opportunity to express our opin-
ions. Thank you.

[The prepared statement of Ms. Ousley follows:]
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Statement of Mary K. Ousley, Chairman, American Health Care Association

Good morning, Madame Chairman and members of this subcommittee. Thank you
for inviting me to provide you with an accurate, balanced perspective on the
recent Medicare Payment Advisory Commission (MedPAC) report on Medi-
care payment policies.

My name is Mary Ousley, and | am Chairman of the American Health Care Asso-
ciation. | speak today on behalf of all members of the American Health Care Asso-
ciation (AHCA). We are a national organization representing some 12,000 providers
of long term care, who serve more than 1.5 million elderly and disabled people an-
nually, employing more than 1.5 million caregivers.

Let me briefly tell you about myself. I have been in the care giving profession for
nearly three decades. | am a registered nurse and a licensed administrator. I am
intimately familiar with the challenges of being on the front lines of care giving.

| have worked formally and informally with the Centers for Medicare and Med-
icaid Services (CMS) and its predecessor, the Health Care Financing Administration
%HC_FA), in various capacities on many issues representing the long term care pro-
ession.

I would like to commend you, Madame Chairman, on your vision for long-term
care, and for taking the time to understand our profession, its nuances, and the care
needs of the beneficiaries we serve.

It's essential, however, that when we discuss the myriad of facts, statistics and
analyses associated with the MedPAC findings, we never lose sight of the fact that,
really, we're dealing with the lives and well-being of the most vulnerable citizens
in our society.

The quality of care our beneficiaries receive today, and the quality of care many
of us will receive in the future, is directly related to this important hearing.

Among our primary concerns is the fact that our Federal Government's goals and
objectives in regard to quality are directly contradicted by its own actions and poli-
cies.

There is a growing disconnect between what government expects and what it is
willing to invest—especially in light of the fact that demand for care will increase
dramatically in the future. Demographic realities cannot be ignored.

| have been asked to comment on the MedPAC's conclusions. It is my opinion they
follow a pattern of government turning a blind eye to an obvious problem that we
and others have been pointing out for quite some time: The government is the pur-
chaser of almost all nursing home services; it demands that quality be first rate,
as it should; and the reality is that quality care cannot be provided for less than
cost.

At a time when we as a nation ought to be strengthening our long term care infra-
structure to prepare for the wave of baby-boom retirees who will enter the system,
we are, instead, allowing the infrastructure to deteriorate.

We strongly believe the recommendations made by MedPAC are ill-advised, and
will contribute to the further deterioration of long term care at a time when every
stakeholder can least afford it.

Accurate Analysis Requires Collective Evaluation of Medicare AND Med-
icaid

One substantial problem we are attempting to overcome—and one we hope this
Committee appreciates—is that MedPAC continues to focus solely on data detailing
the sector’s Medicare-only profits—without also looking at Medicaid losses.

When it comes to making important public policy recommendations that truly im-
pact people’s lives, it is inconceivable that key data used to reach conclusions about
the sufficiency of Medicare funding fails to look collectively at the real, and growing,
interdependence between Medicare and Medicaid.

While MedPAC has opted to ignore Medicaid as a determinant in recommending
governmental policy, the one million Medicaid patients who rely upon the care we
provide do not have that luxury.

Unfortunately, some have chosen to dismiss the issue of “cross subsidization” as
not relevant to the debate at hand. Yet, to our average patient—an 85 year-old wid-
owed female in need of care, the cross subsidization issue is real.

As Commissioner and former Senator David Durenberger believes, a far more ho-
listic evaluation is called for at this critical point in time, so that beneficiaries will
nolt_ fall through the cracks due to an incomplete data picture and a short-sighted
policy.

The cross-subsidization of Medicaid by Medicare is a policy that is in place
today—empirical evidence and hard data prove it is occurring. We respectfully sug-
gest that you as policymakers consider the ramifications of ignoring this reality, as
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MedPAC has done. While no one would advocate that one entitlement subsidizing
another is good long term policy, it is a current necessity to ensure the adequacy
and quality of patient care.

We must also consider other factors in determining the data that provides an ac-
curate assessment of the bigger picture: Our states are coping with the worst state
fiscal crisis since World War 11, and the nation’s Governors are struggling to ensure
their states’ most vulnerable citizens do not end up as unfortunate statistics on a
balance sheet.

Forty-nine out of fifty states—according to a January 2003 Kaiser Commission on
Medicaid and the Uninsured study—uwill act to reduce their Medicaid spending this
year, with 37 planning on reducing or freezing the amount of funding for nursing
care. And consider that Medicaid payments average about $115 per day nationally.
That's less than $5 per hour—less than many people pay babysitters. Many states
pay below the national average. For example, in 2001 Louisiana paid $78 per day;
Texas' rate was $97; and lllinois’ statewide average rate was $94 per day. And for
this funding, nursing facilities provide room, board, 24 hour nursing care, therapies
and social activities.

The overall picture provided by MedPAC of the Skilled Nursing Facility (SNF)
sector, therefore, is misleading because of the gross shortfalls in Medicaid.

MedPAC's own research corroborates that its own recommendations will have dire
consequences for patient care. MedPAC's analysis last year, bolstered by a more re-
cent investigation by the Lewin Group, found that the pre-tax total margins of free-
standing skilled nursing facilities are projected to be minus 2 percent.

The deficit resulted from the expiration of $1.8 billion in Medicare payments last
October and a $3.5 billion shortfall in Medicaid payments versus allowable costs last
year—factors which must be addressed and that will be exacerbated if MedPAC's
recommendations are accepted.

The negative 2 percent total margin came from MedPAC's analysis of data exist-
ing before the present day worsening of Medicaid—and the current state fiscal cri-
sis.

Imagine, Madame Chairman and Members of the Committee, what present day
data would show if these data were available now.

The Capital Crisis and Impact on Patient Care

The new payment adequacy framework adopted last year by MedPAC requires
that the Commission take Medicare beneficiaries’ access to care and providers’ ac-
cess to capital into account when determining the appropriateness of payments.

The recommendations put forward to you for consideration, Madame Chairman,
ignore both factors.

Indeed, access to capital is a critical problem for SNFs, and the problem is not
abating. In fact, it is worsening. Bank loans, bonds and other forms of capital fund
the day-to-day operations of most nursing facilities, and are an absolute necessity
to providing and maintaining quality of care.

According to the most-recent Lewin Group analysis of capital formation, nursing
homes’ capital ratios and other statistics evaluated by lenders have deteriorated to
the point that the credit profile of nearly the entire sector is viewed as poor.

Furthermore, a Legg-Mason equity research analysis stated the problem very suc-
cinctly by specifying the need for predictability in funding over the long term if
SNFs are to regain investor confidence, “and attract the capital needed to meet the
future long term care needs of America’s seniors.”

CMS identified this problem last February in its Health Care Industry Market Up-
date: Skilled Nursing Facilities, which reported that the October 2002 expiration of
the Medicare SNF payment adjustments would have, and | quote, “a very negative
im||oact on nursing facility company credit profiles and their ability to access cap-
ital.”

Madame Chairman, CMS'’ analysis, unfortunately, has proven correct.

According to that report, the “fixed charge coverage’—a statistic used by bond an-
alysts and investors to gauge a company’s ability to pay its debt service and other
obligations—for six of the seven largest nursing facility providers in the country has
dipped below the minimum level considered necessary by analysts to raise capital.

Another statistic closely followed by bankers is the “rent adjusted leverage,”
which measures a provider’s ability to pay rent and interest based on cash flow.

Again, according to the CMS report, the elimination of the Medicare payment ad-
justments in October 2002 has moved the rent adjusted leverage ratios of several
major provider companies into a highly problematic range.

These findings from the Lewin Group and CMS clearly do not correspond with the
opinion expressed by MedPAC staff at their December meeting that SNFs' access
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to capital is “generally good,” and “over investment prior to PPS may mean less
need for construction capital in the near term.”

A sector that is one-third insolvent does not have “generally good” access to cap-
ital.

Although both for-profit and non-profit SNFs can operate with negative margins
for a short period of time—as is now the case—the cumulative instability of the sec-
tor over the past five years has eroded equity and shortened that grace period.

Even more troublesome is the Lewin Group's finding that one-third of all SNFs,
regardless of ownership, will report negative equity in 2006—meaning that their
total liabilities will exceed all their assets.

Negative equity is unsustainable for any extended period of time, and makes ob-
taining access to capital all but impossible.

In the short term, the recently experienced BBA-related Chapter 11 bankruptcies
could be followed by a round of Chapter 7 bankruptcies—liquidation versus restruc-
turing.

If Medicare add-ons are not soon reinstated, while the government begins to fix
the long ailing Medicaid system, the result may be forced asset sales and facility
closures.

The question that emerges from the capital crisis, therefore, is what is the impact
on the quality of care ultimately received by Medicaid beneficiaries?

The near term budget reductions are already affecting the capital availability
needed to modernize and replenish physical plants and equipment, acquire new
technologies, and meet changing community health care needs.

This comes at a time when an aging population will, increasingly, require complex
medical services within the nursing facility setting.

The effects of the October 2002 expiration of the Medicare SNF payment adjust-
ments are already being felt. Newspaper headlines across the nation tell the story:
Centennial Health Care, which operates 86 nursing homes in 19 states, filed for
Chapter 11 bankruptcy protection in December, citing “severe cuts in federal reim-
bursement.”

As a consequence of inadequate reimbursements, nursing facilities in Philadel-
phia, PA, Oakland, CA, Lynn, MA, and South Austin, TX, have already closed—and
additional facilities will soon close their doors in cities such as Minneapolis, MN,
Seattle, WA and Burlingame, CA.

These are just a few on the many examples of the consequences of already insuffi-
cient reimbursements.

If MedPAC is truly concerned about safeguarding beneficiaries’ access to care, out-
comes and quality, the Commission should not have recommended eliminating SNFs
inflation adjustment for this year based on Medicare-only margins and a selective,
superficial assessment of the sector’s financial health.

Significantly, Madame Chairman, this is not just a matter of urgency to the for-
profit sector; far from it. The largest non-profit nursing facility chain, the 215 facil-
ity Good Samaritan Society—whose President and CEO, Judith Ryan, testified be-
fore this Committee three weeks ago—had managed to maintain investment-grade
bond ratings. Moody’s, however, changed the outlook last year from “stable” to “neg-
ative.”

Decline In Numbers of Skilled Nursing Facilities

On another front, Madame Chairman, we dispute MedPAC's conclusion that there
has been in increase in freestanding SNFs. Their analysis is by calendar year, and
includes only surveys in the OSCAR data that took place in the twelve months of
the year—1998, 2001, and 2002.

Since facilities are not necessarily surveyed every 12 months but only required
to be surveyed every 15-months, a strictly calendar-year analysis does not include
all active facilities—perhaps only 80% of facilities.

Any analysis by calendar year reflects only when survey data were entered into
the CMS database—not which facilities existed at any given time.

At AHCA, we take the most recent survey of all facilities at a point in time to
do this type of trend analysis. At any point in time, some active facilities may have
survey data older than 12 months.

For example, because of the strictly calendar year analysis used by MedPAC,
MedPAC shows only 12,862 freestanding facilities exist in 1998.

Taking the most recent survey for all facilities, we show 14,845 in 1998 and, as
of December 2002 data, 14,722 freestanding facilities with current survey data.
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Measuring Access To Care

One of the MedPAC recommendations was that the U.S. Department of Health
and Human Services’ (HHS) Office of Inspector General (OIG) should continue to
monitor access to skilled nursing care.

We agree that this is important because as the most recent General Accounting
Office (GAO) report indicates, access to skilled nursing care is worsening. In 2000,
80% of hospital discharge planners said they could place all Medicare patients in
skilled nursing care. One year later, that percentage deteriorated to 73%. Con-
sequently, more than 25% of Medicare patients leaving hospitals could not be placed
in skilled nursing facilities by hospital discharge planners.

At the outset of my testimony, | said we should never forget that we are dealing
with the most vulnerable in our society—and that we must all make the commit-
ment to quality care the paramount public priority.

Madame Chairman, and Members of this Committee, we continue to ask and hope
that the Federal Government—President Bush and the U.S. Congress—will invest
the resources that are needed to provide that quality care.

Let us not forget that just several months ago, there was a substantial and cer-
tainly successful public relations effort surrounding the announcement of the gov-
ernment’s new Nursing Home Quality Initiative (NHQI).

We believe in the goals of the nursing home quality initiative, and we are active
participants, and we have supported it since its inception.

Working as partners—cooperatively and collegially—we want to continue working
with you to build the best system of long term care our nation is capable of achiev-
ing.

There’s no doubt: these are challenging times on both the domestic and inter-
national fronts. National security is a paramount priority, and this must be so. But,
our seniors’ retirement security must also be a national priority—and these goals
cannot be mutually exclusive.

We want to provide quality care, and the government has the correct expectation
that we do so. To achieve this shared objective in partnership, we must consider
these issues with a comprehensive understanding by looking at the interaction of
patient populations for whom we provide care.

Madame Chairman, we ask for your help, and the help of your colleagues to as-
sure adequate funding to deliver quality care. We are indeed at a crossroads when
it comes to deciding whether we succeed, or whether we fail.

We must meet our nation’s retirement challenges together because great nations
protect those least able to protect themselves.

You must discount the illogical and superficial MedPAC analysis. Acceptance of
this myopic view and data while the system disintegrates constitutes a detached
perspective on a problem that affects real people—and cannot be accepted or toler-
ated in an area as important as the frail, elderly and disabled of America.

Thank you Madame Chairman, and Members of the Committee, for providing us
the opportunity to share our concerns with you here today.

f

Chairman JOHNSON. Thank you very much. Mr. Barry.

STATEMENT OF DENNIS BARRY, PRESIDENT AND CHIEF EXEC-
UTIVE OFFICER, MOSES CONE HEALTH SYSTEM, GREENS-
BORO, NORTH CAROLINA, AND CHAIRMAN, BOARD OF
TRUSTEES, AMERICAN HOSPITAL ASSOCIATION

Mr. BARRY. Thank you, Chairman. I am Dennis Barry, Presi-
dent of Moses Cone Health System in Greensboro, North Carolina.
I also have the pleasure of serving as the Chairman of the Amer-
ican Hospital Association (AHA) Board of trustees.

The AHA is disappointed that MedPAC chose to ignore the needs
of both patients and hospitals by recommending reduced hospital
payments under Medicare. The Commission’s recommendations fail
to reflect the enormous economic pressures hospitals are facing
today, most of which are beyond our control.

These pressures are many and growing. Health care is experi-
encing a severe work force shortage, which is driving labor costs



57

higher than many other parts of the service sector. Liability pre-
miums are skyrocketing. At Moses Cone, our liability premiums
have tripled over the past 4 years.

The pace of clinical innovation is increasing rapidly, bringing
high-tech improvements to patient care. In our regional cancer cen-
ter in Greensbhoro, at a cost of millions, we bring patients the latest
and the best drugs that we can. Medicare payment levels for those
same drugs, however, don't cover the raw cost of the drugs. Yet,
hospitals must absorb these high costs, because Medicare payments
for technology are made in a budget-neutral manner.

As America’s health care safety net, hospitals provide care re-
gardless of one’s ability to pay. With 41 million and growing unin-
sured Americans, the care demands of this population are increas-
ing. Last year at Moses Cone we took care of thousands of patients
who did not have coverage, providing $33 million of free care at our
cost.

Given all of these forces and more, the cost of caring is rising.
In 2001, it increased by 4.7 percent, more than double than the
prior year. Hospitals simply can not sustain additional payment
cuts.

MedPAC'’s update recommendations are appalling. For fiscal year
2004, MedPAC recommends that hospitals receive less than a mar-
ket-basket update for inpatient and outpatient services. Their rec-
ommendation comes even as 36 percent of hospitals had negative
Medicare PPS margins in 2000. Medicare reimburses for outpatient
services below cost, paying 86 cents on each dollar of care.

In 2001, 57 percent of hospitals lost money treating Medicare pa-
tients. Aggregate Medicare margins have dropped every year since
1998. In 2002 at Moses Cone, we received 96.7 cents for every dol-
lar of care we provided to a Medicare patient. A full market-basket
update for all hospitals is critical to ensuring that we can continue
to care for our communities.

Over the past 4 years, the market basket for hospital care has
increased by over 13 percent, but Medicare update payments to
hospitals have increased only by 5.6 percent.

I can think of no other field in the private sector where organiza-
tions are expected to keep their doors open and serve all when they
are paid less than their cost. The MedPAC also recommends ex-
panding the post-acute care transfer provision. We applaud Chair-
man Johnson’s rejection last year of this ill-conceived idea, and we
implore you to maintain that stance in the future. Expanding this
provision is bad policy.

First, physicians and clinical staff work hard to ensure that pa-
tients receive the right care at the right time and in the right set-
ting. Determining when to release patients from the hospital and
whether they should receive post-acute care are clinical decisions,
not business ones.

Second, expanding the transfer provision undercuts the basic
principles of inpatient PPS, a system based on averages and which
contains positive incentives to be efficient. The transfer provision
unfairly penalizes hospitals for the efficient treatment of patients.

We commend the Commission’s rejection of the staff proposal to
further reduce the Indirect Medical Education (IME) adjustment.
With teaching hospitals still reeling from last October’'s $800 mil-
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lion cut, we doubt that these vital institutions could have sustained
reducing the IME adjustment to 2.7 percent. We urge Congress to
address the 2002 cuts in IME and restore the adjustment to 6.5
percent.

We appreciate the Commission’s recommendation to improve
payments to rural hospitals by equalizing the standardized base
payment amount, and we urge Congress to permanently adopt the
increased standardized base amount for hospitals in rural and
small urban settings.

Finally, with regard to the area wage index for rural hospitals,
we believe the best way to address this issue is to provide addi-
tional resources and lower the labor-related share to 62 percent for
hospitals in below-average wage areas while holding harmless all
other hospitals.

In conclusion, Chairman, hospitals’ total margins are at the low-
est point they have been in the last 10 years, and a growing major-
ity of America’s hospitals are reimbursed less than what it costs
them to treat Medicare patients. The government has a responsi-
bility to be a fair business partner and provide hospitals a payment
update that, at a minimum, keeps up with inflation. We urge Con-
gress to reject MedPAC’s misguided recommendations to reduce the
market-basket payment updates and to expand the transfer provi-
sion. We need to repair, not impair, our Nation’'s hospitals and the
communities that they serve. Thank you.

[The prepared statement of Mr. Barry follows:]

Statement of Dennis Barry, President and Chief Executive Officer, Moses
Cone Health System, Greensboro, North Carolina, and Chairman, Board
of Trustees, American Hospital Association

Mr. Chairman, | am Dennis Barry, president and CEO of Moses Cone Health Sys-
tem in Greensboro, North Carolina. | also serve as the chairman of the American
Hospital Association’s (AHA) Board of Trustees, and am here today on behalf of the
AHA'’s nearly 5,000 hospital, health system, network and other health care provider
members. We are pleased to testify on the Medicare Payment Advisory Commis-
sion's (MedPAC) report to Congress. The Commission’s recommendations are of
great concern to the health care community because they affect more than 37 mil-
lion Medicare beneficiaries.

Moses Cone Health System is a not-for-profit health system serving the four coun-
ties surrounding Greensboro. What was born in 1911 as the result of one woman’s
vision and generosity—to provide medical care for her fellow townspeople—has
grown into a comprehensive health system that includes five hospitals, numerous
freestanding outpatient services and two nursing homes. Moses Cone is a recognized
leader in cardiology, neuroscience, oncology, rehabilitation and obstetrics. We em-
ploy more than 7,000 professionals dedicated to caring for the 725,000 people living
in our community, of which approximately 27 percent are seniors. In 2002, our
health system cared for half a million patients.

MEDPAC

As the independent advisor to Congress, MedPAC'’s recommendations have a sig-
nificant impact on the Medicare program, its beneficiaries and its providers. It's im-
portant to note that a single percentage point increase or decrease in MedPAC's up-
date recommendation for one year for inpatient and outpatient care translates into
about $1 billion a year either provided to or withheld from America’s hospitals in
a single year alone—and additional billions in years to come. That's why the Com-
mission’s recommendations each year are critical to sustaining the nation’s health
care system and the continued delivery of Medicare services to America’s seniors.

While we are pleased that MedPAC continued its longstanding support of the spe-
cial role of rural hospitals and also chose not to recommend additional cuts to teach-
ing hospitals at its January meeting, the AHA is disappointed that the Commission
chose to ignore the needs of patients and the hospitals that serve them by recom-
mending reduced hospital payments under Medicare. Given the enormous cost pres-
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sures hospitals face—from skyrocketing costs of technology, pharmaceuticals and
professional liability insurance to spending for disaster readiness—MedPAC's Janu-
ary recommendations are not reflective of today’s needs.

TELLING THE HOSPITAL STORY

Hospitals are people taking care of people—doctors, nurses, other health care pro-
fessionals, support staff, as well as executive and volunteer leaders—working in
unique ways to provide essential health care services. In times of need, Americans
depend on the hospital promise to be there 24/7 when any health care need arises,
when disaster strikes, when an uninsured child needs care, when others have closed
for the night, when there is no place else to turn.

But, even as hospitals strive to continue meeting their communities’ current needs
and rising expectations, their ability to keep the promise of care is being severely
challenged. Hospitals are bearing the cumulative impact of a series of forces that
are beginning to erode the foundation of the essential public service they provide.

Work force shortages. Health care is about people caring for people, but we face
a severe shortage of caregivers and other workers. An estimated 168,000 positions
are currently unfilled, and about three-quarters of these are for registered nursesi
Hospitals are facing billions of dollars in escalating labor costs due to this severe
work force shortage. Labor costs comprise more than 60 percent of hospitals’ costs.
Higher salaries, incentive payments and temporary agency fees designed to help
ease the effects of the shortage contribute to even higher labor costs. Hospitals face
labor cost increases over 50 percent higher than service industries as a whole.i

Increased demand for services. Since 1997, inpatient admissions have in-
creased 7 percent and outpatient visits have risen 20 percent.iii Hospitals face rising
demand and constrained capacity—nowhere is this more evident than in our na-
tion’s emergency departments (EDs). Our EDs are overcrowded and many frequently
must divert ambulances to other facilities because they lack the staff and space to
care for additional patients. For example, in 2002 survey of AHA members, 62 per-
cent of all hospitals—and 79 percent of urban hospitals—are operating “at” or “over”
ED capacity.

Technology. The rapid infusion of new technologies is steadily improving care,
but the investment requirements to keep pace are staggering. While a traditional
X-ray machine costs $175,000, a more advanced CAT Scanner—now standard in
most hospitals—costs $1 m||||0n and the next round of technology, the PET scanner
costs $2.3 million. v As you can see, the pace of clinical innovation is increasing rap-
idly, yet hospitals must absorb the high costs associated with new technologies. Be-
cause the inpatient prospective payment system pays for technology in a budget
neutral manner, increased payments for technologies, like drug-eluting stents, re-
sult in equally decreased payments for all other services.

Skyrocketing medical liability premiums. According to a recent survey, about
one-third of hospitals in 2002 experienced increases of 100 percent or more in their
medical liability insurance premiums.v At Moses Cone, our liability premiums in-
creased 29.4 percent in 2002, and we received an additional 13 percent price hike
for 2003. Skyrocketing premiums threaten access to care and add tremendous cost
to hospitals and physicians.

Disaster readiness. As frontline responders in the event of disasters, hospitals
are working to upgrade their readiness to respond to nuclear, biological and chem-
ical emergencies. This requires an investment of billions to ensure that every hos-
pital has a minimum capacity to respond to such emergencies. The need to keep our
homeland safe has become even more critical as the U.S. is poised for possible war
with Iraq.

Regulatory burden. Government regulation of health care is complex and con-
fusing, creating a paperwork burden that takes caregivers away from the bedside.
In an era of serious health care worker shortages, caregivers' time must be used
as efficiently as possible. But, paperwork requires at least 30 minutes—often as
much as an hour—for every hour of patient care provided.Vi The burden is too
heavy—at the expense of patient care. Excessive paperwork not only shortchanges
the patient, it also makes the job of the health care professional less rewarding—
a key issue in making the health care field attractive to future workers. In addition,
new federal regulatory mandates will impose additional administrative and paper-

i AHA Trendwatch, June 2001.

iiBureau of Labor Statistics, data released April 25, 2002.

it AHA Annual Survey, 1997—-2001.

ivQ 2002 University Health System Consortium.

vAHA Trendwatch, June 2002.

Vi PricewaterhouseCoopers Survey of Hospitals and Health Systems, 2001.
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work burdens. Compliance with the Health Insurance Portability and Accountability
Act’s privacy regulations alone are expected to cost hospitals between $4 billion and
$22 billion.vii

Capital costs. Hospitals continually need capital to maintain and update their
physical plant, retool facilities to meet changing patient demand, and invest in new
technology. For example, the average age of hospital physical plant is at its highest
level in over 10 years.Viii But, hospitals are having difficulty accessing capital to
make necessary improvements, experiencing almost six times as many bond down-
grades vs. upgrades in 2001.ix

Caring for the uninsured. Millions of Americans have no health insurance cov-
erage. Hospitals—by their own mission and under federal law—serve as America’s
health care safety net, and provided $21.5 billion of uncompensated care in 2001
alone.x

Hospitals cannot sustain additional cuts. Hospitals need adequate rates to create
a work environment that can attract and retain skilled workers. Hospitals need ade-
quate rates to be able to invest in readiness and patient safety. Hospitals need ade-
guate rates to keep up with the ever-growing demands of our aging population, es-
pecially as the capacity to provide this care is strained in many communities.

INPATIENT AND OUTPATIENT HOSPITAL PAYMENT UPDATES

For fiscal year 2004, MedPAC is recommending that for inpatient care, hospitals
receive market basket minus 0.4 percentage points; for outpatient services, market
basket minus 0.9 percentage points. For the majority of America’'s hospitals, Medi-
care already is not paying adequately, and these rates would exacerbate the situa-
tion.

e Thirty-four percent of hospitals had negative Medicare inpatient prospective
payment system (PPS) margins, according to a 1999 MedPAC report (most re-
cent data available).

« For outpatient services, Medicare continues to reimburse hospitals well below
the costs of caring—paying 86 cents on the dollar, according to statistics re-
cently released at the January MedPAC meeting.

* In 2001, 57 percent of hospitals had negative Medicare margins—that is, the
majority of hospitals were paid less than the cost of caring for Medicare pa-
tients. Aggregate Medicare margins have dropped every year since 1998, even
with the additional congressional funding provided in 1999 and 2000.x

« In total, aggregate Medicare payments to hospitals were less than the actual
costs hospitals incurred in 2001, with a payment-to-cost ratio of only 98.4 per-
cent.xii

« In addition, nearly one-third of hospitals have negative total margins, meaning
they recover less than the cost of caring for every patient they treat.xii

It is inconceivable to think that a full inflationary increase for both inpatient and
outpatient services is not warranted. Medicare has a responsibility to pay its fair
share especially as the economy creates financial pressure on states and the ranks
of the uninsured swell. Medicare payments to hospital are inadequate. Given cur-
rent cost pressures, most beyond the control of hospitals, it is essential that Medi-
care payment updates at least account for inflation. A full market basket update for
all hospitals is critical to ensuring that they have the resources needed to continue
to provide access to quality health care in their communities. | can think of no other
field in the private sector where organizations are expect to operate when they are
paid less than their costs.

POST-ACUTE CARE TRANSFER PROVISION

MedPAC is recommending expansion of the post-acute care transfer policy to an
additional 13 diagnosis-related groups (DRGs). Some argue that this recommenda-
tion will help address “inequities” in the payment system by reducing payments to
hospitals for Medicare patients receiving both acute and post-acute care services.

vii First Consulting Group Study, 2001

Vil CHIPS: The 1994 Almanac of Hospital Financial & Operating Indicators; The 1996-97 Al-
manac of Hospital Financial & Operating Indicators; and The 2001 Almanac of Hospital Finan-
cial & Operating Indicators.

ixStandard and Poor’s.

xAHA Annual Survey.

xi AHA Annual Survey.

xi AHA Annual Survey.

xit AHA Annual Survey.



61

We, however, contend that expanding the post-acute care transfer provision is bad
policy.

First, expansion of the transfer policy undercuts the basic principles and objec-
tives of the Medicare inpatient prospective payment system—a system based on av-
erage costs. In general, hospitals are paid below costs for patients with longer-than-
average lengths of stay, but they are paid above costs for patients with shorter-
than-average stays. The transfer policy makes it nearly impossible for hospitals to
break even on patients that require post-acute care after discharge. Hospitals al-
ready “lose” if a patient is discharged after the average length of stay and, under
the expanded transfer policy, would also “lose” if a patient were discharged prior
to the mean length of stay.

The transfer provision prevents hospitals from balancing their losses associated
with the many above average length-of-stay cases with these shorter-than-average
length-of-stay cases. It unfairly penalizes hospitals for the efficient treatment of pa-
tients and for providing patients with the right care, at the right time, in the right
place.

Second, concerns about rising Medicare spending for post-acute care have already
been addressed through other policy changes. When Congress first called for cre-
ation of the transfer policy, both the use and cost of post-acute care by Medicare
beneficiaries was growing. Since that time, however, Medicare spending on post-
acute care has dramatically slowed as Congress enacted prospective, rather than
cost-based, post-acute payment systems. There is no basis for concerns that the
growth in post-acute spending may have been due to the early transfer of hospital
patients to post-acute care settings. Studies show that Medicare patients who use
post-acute care have longer-than average—not shorter-than-average—hospital stays.
These are patients truly in need of inpatient care and follow-up skilled nursing or
home care. Further expanding the transfer policy at this time is unwarranted and
bad public policy.

Third, we have yet to see any hard evidence to support how expanding the trans-
fer provision improves patient care. But we do know that expanding the post-acute
care transfer provision would be devastating for hospitals. According to CMS’ 2003
proposed inpatient rule, the estimated impact of expanding this policy to 13 addi-
tional DRGs would have reduced payments to hospitals of $900 million in 2003
alone, adding up to billions of dollars over multiple years.

INDIRECT MEDICAL EDUCATION

We commend the Commission’s wise rejection of its staff's proposal to further re-
duce indirect medication education (IME) payment adjustments. With teaching hos-
pitals still reeling from the $800 million cut that occurred in October 2002, and the
largest teaching hospitals facing a total margin of 1.5 percent (as of 2000), we doubt
that these vital institutions could have sustained an IME adjustment reduction from
the current level of 5.5 percent to 2.7 percent. Such a drastic step would mean more
than $2 billion in additional cuts in 2004 alone and $11.5 billion over a five-year
period. As MedPAC moves forward, we urge the Commission to remember that IME
payments are critical to the viability of teaching hospitals and the patients they
serve, and that these special payments must be protected. In addition, we continue
to urge Congress to address the October 2002 cuts in IME payments teaching hos-
pitals are currently experiencing.

POST-ACUTE CARE SERVICES

For skilled nursing facilities (SNFs) and home health agencies, the Commission
is recommending no update be given. We strongly urge Congress to reject this ill-
advised recommendation. SNFs and home health agencies are facing may of the
same cost pressures as hospitals—especially work force shortages-related cost. Hos-
pital-based SNFs and home health agencies already dramatically under-funded by
Medicare, and they need a full inflationary update in order to keep up with the cost
of caring for America’s seniors.

We appreciate the Commission’s support for addressing the special needs of hos-
pital-based SNFs. MedPAC recognized that medically complex cases require addi-
tional resources, and has recommended that CMS develop a new classification sys-
tem for SNFs to adequately account for these cases. MedPAC also recommends that
if this payment inadequacy for medically-complex cases is not addressed quickly,
Congress should increase hospital-based SNF payments to market basket minus 0.9
percentage points.
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RURAL HOSPITALS

We appreciate the Commission’s recommendation to improve payments to pro-
viders in rural communities by equalizing the standardized base payment amount.
Congress also acknowledged the need to equalize the base payment rate by funding
this provision in its fiscal year 2003 omnibus spending bill. We urge Congress to
permanently adopt the increased standardized base amount for hospitals in rural
and small urban areas. The AHA also supports MedPACs recommendation to in-
crease the Medicare disproportionate share hospital cap from 5.25 percent to 10 per-
cent. These recommendations are a good start for addressing the needs of Medicare
patients living in rural areas.

The Commission also recommended that CMS further evaluate the appropriate
labor-related share of the inpatient PPS base amount. We're concerned about the
competitive problems that result from using the area wage index as health care
workers are increasing their willingness to commute longer distances to their jobs.
Rural areas are often competing for the same workers as their urban counterparts.
Rather than further study, we feel the best way of addressing area wage index prob-
lems is to provide additional resources and lower the labor-related share to 62 per-
cent for hospital’s in below average wage areas, while holding harmless all other
hospitals.

CONCLUSION

Mr. Chairman, Medicare margins are at their lowest level in 10 years and the
majority of America’s hospitals continue to be reimbursed less than what it costs
them to treat Medicare patients. Every day, hospitals walk a tightrope trying to pro-
vide more and more patients with the services they need even as resources and fed-
eral commitment continue to dwindle. MedPAC’s recommendations further upset
the balance, and would jeopardize hospitals’ ability to care for their communities.
Who will lose? Patients and families. That's why we urge Congress to reject the
Commission’s misguided recommendations to reduce the market basket payment up-
dates and expand the transfer provision. These actions will impair—not repair—our
nation’s health care system. Thank you.

f

Chairman JOHNSON. Thank you very much, Mr. Barry. Ms.
Severyn, pleasure to have you.

STATEMENT OF BETTY J. SEVERYN, MEMBER, BOARD OF
DIRECTORS, AARP, CHATTANOOGA, TENNESSEE

Ms. SEVERYN. Chairman and Members of the Committee, I am
Betty Severyn a Member of AARP Board of Directors from Chat-
tanooga, Tennessee. On behalf of our more than 35 million Mem-
bers, 1 want to thank you for inviting us here today, and | would
like to bring a little different perspective to this discussion today.

The AARP Members want Medicare providers to be paid ade-
quately. However, because increases for providers also increase
costs to beneficiaries, reimbursement changes should be weighed
very carefully.

Congress enacted broad payment increases in 1999 and again in
2000. This year, you acted more narrowly to correct an error in the
physician payment formula. These changes have significant impact
on beneficiaries’ out-of-pocket costs. A good example is the physi-
cian payment mix. The AARP supported this fix—it is “fix,” not
“mix.” The AARP supported this fix. It was necessary to correct an
error that would have cut physician payments deeply. That would
have been unfair and it could have threatened access to care.

The fix had been reported as costing $54 billion over 10 years,
but that is only the cost to the Federal Treasury. It will cost bene-
ficiaries $18 billion in higher part B premiums. It will cost yet an-
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other $18 billion in higher coinsurance amounts. In total, bene-
ficiaries would be paying $36 billion more over the next 10 years.

This type of net impact needs to be calculated any time provider
increases are considered.

While the physician fix was needed to correct an error and pro-
tect access, we are not aware of any such errors or access problems
with other providers. We therefore urge the Subcommittee to look
at MedPAC's careful and objective analysis in considering other
changes. Reimbursement changes that are not supported by objec-
tive evidence are inherently unfair to beneficiaries who bear a
great share of the burden.

Beyond that, unwarranted increases limit the ability of Congress
to enact a long overdue Medicare drug benefit. Every dollar spent
on provider rate hikes is $1 less that is available for a drug benefit.
Our Members want Congress to enact an affordable stable drug
benefit this year and one that guarantees all Medicare beneficiaries
access to meaningful drug coverage. We know a workable drug ben-
efit requires a sizeable commitment of Federal dollars. Therefore,
it would be inappropriate to use limited Federal dollars to increase
provider payments without first ensuring that older and disabled
Americans get the drug coverage they need.

Medicare beneficiaries, who are your constituents, would not un-
derstand why Congress could find the money to make reimburse-
ment changes, but not to help beneficiaries meet increasing drug
prescription needs.

Thank you for inviting us to participate in this hearing.

[The prepared statement of Ms. Severyn follows:]

Statement of Betty Severyn, Member, Board of Directors, AARP,
Chattanooga, Tennessee

Mr. Chairman and members of the Subcommittee, | am Betty Severyn from Chat-
tanooga, Tennessee. | am a member of AARP’s Board of Directors. On behalf of our
organization, and its more than 35 million members, | want to thank you for con-
vening this hearing and for inviting us to participate.

More than 41 million older and disabled Americans depend on Medicare for af-
fordable health insurance protection. They also rely on the practitioners who treat
them and the facilities and agencies that provide them with quality care. Our mem-
bers want Medicare to pay health care providers fairly. It is the right thing to do,
and critical for ensuring access to care. However, changes to Medicare’s reimburse-
ment systems have consequences for beneficiaries and should therefore be weighed
very carefully.

Since the enactment of the Balanced Budget Act of 1997, Congress has revisited
the issue of provider payments three times—broadly in 1999, again in 2000, and
more narrowly this year to correct an error in the physician payment formula. As
you deliberate yet another round of reimbursement changes, we ask you to consider
seriously the effect that any changes will have on beneficiaries’ out-of-pocket costs,
as well as the impact on enacting a long-overdue Medicare prescription drug benefit.
Each dollar allocated for provider reimbursement increases is one dollar less that
will be available for a Medicare drug benefit.

Reimbursement Changes and Increased Beneficiary Out-of-Pocket Costs

Even when errors in payment calculations need correction, it is important to keep
in mind that Medicare beneficiaries pay directly for these fixes. For example, AARP
supported Congressional action to fix the payment formula error that would have
cut physician reimbursement 4.4 percent this year. Nevertheless, this correction
came at a significant cost to beneficiaries.

The Congressional Budget Office (CBO) estimates the net cost of the physician fee
schedule fix to be $54 billion over the period 2003 through 2013, but that represents
only the cost to the federal treasury. Beneficiaries pay approximately 25 percent of
Part B costs with their premiums, and the physician fix will increase those pre-




64

miums by roughly $18 billion dollars over the same timeframe, for a total increase
in payments from Medicare to physicians of $72 billion. As a result, beneficiaries
will pay about $2.50 more per month in increased Part B premiums next year and
will see their premiums continue to increase over the next ten years above the an-
nual Part B premium increases.

The physician payment fix will also add to beneficiary costs by increasing the
amount of coinsurance for physician services. That is because the $72 billion from
Medicare represents only 80 percent of what physicians are paid for Medicare serv-
ices. The law requires beneficiaries to pay the remaining 20 percent. This means
that—because of the recent fee schedule fix—beneficiaries are estimated to pay an
additional $18 billion in coinsurance over the next ten years.

Beneficiaries pay this coinsurance either directly out-of-pocket or indirectly
through higher Medigap premiums. Some of the cost is also borne by state Medicaid
programs for dually eligible beneficiaries and employers who provide retiree cov-
erage. Additionally, since some physicians “balance bill” patients 15 percent more
than Medicare’s allowed payment, the total figure may be higher.

The net result is that the physician fix will cost approximately an additional $36
billion in higher premiums and coinsurance over the next ten years—much of it paid
directly or indirectly by beneficiaries. Physicians thus will receive around $90 billion
in higher total payments, not the $54 billion that has been so widely reported. This
type of net impact, especially the impact on beneficiaries, needs to be considered as
part of any provider pay increase.

While the physician fix intended to correct a payment formula error, we are not
aware of any such errors in other provider payment calculations. We also are not
aware of significant access problems in the program. We therefore urge you to look
to the careful, objective analyses of the Medicare Payment Advisory Commission
(MedPAC) in considering whether any additional reimbursement changes are nec-
essary at this time. Provider pay hikes that are not supported by objective evidence
arr:d banadlyses are inherently unfair to beneficiaries who must bear a great share of
the burden.

Priority for a Medicare Prescription Drug Benefit

The need for a Medicare prescription drug benefit for all beneficiaries continues
to escalate. Older and disabled Americans continue to face double-digit increases in
their prescription costs. Employer-based retiree health coverage continues to erode.
Medicare+Choice plans continue to scale back their drug benefits. The cost of pri-
vate Medigap coverage is increasingly unaffordable. State prescription drug assist-
ance programs provide only a limited safety net, and are themselves at risk because
of current state budget crises.

Despite promises of relief, this serious gap in Medicare persists. Beneficiaries con-
tinue to struggle to pay for necessary medications. Some even take desperate—and
sometimes dangerous—measures. For instance, some beneficiaries do not follow a
course of treatment, do not take the prescribed full dosage, or take their prescrip-
tions intermittently. That is why ensuring that beneficiaries have a meaningful, af-
fordable prescription drug coverage is AARP’s top legislative priority.

Our members and their families have told us they want Congress to pass legisla-
tion this year that:

« ensures all Medicare beneficiaries have access to affordable, meaningful pre-
scription drug coverage;

¢ provides stable coverage that beneficiaries can rely on from year to year;

« protects beneficiaries from extraordinary out-of-pocket costs, and ensures rea-
sonable cost-sharing;

¢ protects those with high drug costs;

« provides lower-income beneficiaries with additional assistance; and

« does not create incentives for employers to drop current retiree coverage.

AARP members are looking to Congress to fulfill the promise to begin to provide
long-overdue relief from the devastating costs of prescription drugs. We believe that
a prescription drug benefit should be integrated into Medicare in a way that
strengthens the program.

We know a workable prescription drug benefit will require a sizable commitment
of federal dollars. AARP has urged a level of funding that will enable the Congress
to design a Medicare drug benefit that will provide real value to beneficiaries. As
we learned from last year's debate, more than $400 billion will ultimately be needed
to create a Medicare prescription drug benefit that our members will find valuable.

Therefore, while we want providers to be paid fairly, we also believe it would be
inappropriate to use limited federal dollars to increase provider payments without
first ensuring that older and disabled Americans get the drug coverage they need.
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Our members would not understand why Congress could find the money to help pro-
viders, but not to help meet beneficiaries’ increasing prescription drug needs.

Conclusion

AARP members want a fair Medicare program—for beneficiaries and for the pro-
viders who treat them. As you consider the appropriateness of further payment
changes, we urge you to keep in mind the direct impact that these changes will have
on beneficiary out-of-pocket costs and on the dollars available for a Medicare pre-
scription drug benefit. We also urge you to consider carefully the recommendations
of the Medicare Payment Advisory Commission.

We believe that a Medicare prescription drug benefit must be the top priority this
year. We can see no justification for increasing beneficiaries’ cost burden through
provider pay increases without first meeting the need for assistance with increasing
drug costs through an affordable, meaningful benefit available to all beneficiaries.
Thank you again for inviting us to participate in this hearing.

f

Chairman JOHNSON. Thank you very much, Ms. Severyn.

We had a little discussion with Mr. Hackbarth about outmoded
data. | can’'t help but think, particularly in view of your comments,
Ms. Severyn, how difficult it is for us to reimburse in a way that
assures that hospitals can provide you with state-of-the-art equip-
ment on the basis of data that is anywhere from 2—to 4-years-old.
So, while proportionately, across the Nation, it may tell us some-
thing about payments, it does not help us in meeting a sort of crisis
period like we are in.

Just because of 9/11, small providers, small home health agencies
in my district are seeing their workmen’'s comp double and triple
when they have never had a claim. So, just the underlying insur-
ance costs—the plummeting of the market is requiring small hos-
pitals to put $2 million they hadn’t expected to have to spend into
their pension plan to bring it up to government standards. So, this
is an extraordinary time for health care providers.

Insurance costs, nursing costs, technology costs are all rising,
and we have been through a period of pressure. We have already
cut staff; we have done a lot of those things. I know there are
Members of the Commission staff still here. We will have a good
deal of dialog about this, but it is very hard for Members who are
out there all the time and see what is happening in their institu-
tions to put together these national, on-average generic rec-
ommendations with the reality that, frankly, you see. You go into
an intensive care unit at Columbia University where some of the
most cutting-edge care is available—and this is true of any hos-
pital; | just happened to be there—and you see people hooked up
to 20 machines, not 2, and all the computer interaction it is over-
whelming.

If we are going to be able to provide outstanding quality in the
future and see that quality develop, but that frontier of medical
science is pressed back, we have to be careful right now what we
do about reimbursements. In my estimation—and | could hear it in
each of your voices. | have been in Congress for 20 years and have
been on this Committee for 17 years, and I've never seen such a
disparity between the report of people’s experiences and the rec-
ommendation of the experts.

I do not mean to disrespect the experts in this regard, nor does
it mean that everything the people out there in the real world get
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what they want. It does tell you that we have increasing—tension
of increasing proportions between what our systems are bringing to
us about our health care system and the experience of our health
care system.

Now, when you think when the systems were structured and
where we are now, it is not surprising. We should have included
in our physician payment system the cost of drugs. When we reim-
burse for those drugs, either separately or not at all, it is a bizarre
system that can hardly be dealt with. As drug prices go up, pay-
ments go down.

This is the same with the limit, the cap. The cap says: We are
just not going to pay any more than that; it doesn't matter how
much seniors need.

We do need to make an effort. In this regard, the physicians had
the courage—MedPAC had the courage to recommend a major
change, which | have introduced. It hasn't gotten very far because
it is a major change, but we have to keep at it. If we don't pay our
providers fairly, we aren't going to have providers.

We do have some very difficult problems and some totally irre-
sponsible neglect—and | am pointing to my friend, Representative
Ben Cardin, over there. Many people mentioned it, and we are ig-
noring the fact that Medicaid is undermining the payment of the
system, whether it is hospitals, nursing homes, or anyone else in
the system, including doctors. So, we do have our hands full.

I understand that it does burden our seniors, but it is important
for our seniors to remember that they all have access to a health
care plan which their grandchildren don’t yet. We are struggling to
maintain a system that is capable of quality improvements, but on
the other hand, it doesn’t overpay its providers.

Let me just say that all of you have made very good comments.
Your testimony was very detailed, and | particularly appreciate it
in the home health areas and the other areas.

Dr. Plested, your specific recommendations, we will look at those
carefully. We will look at those with the MedPAC staff and others,
because | appreciate the constructive efforts that you have made to
help us make some of the systems change. It will enable us to be
more accurate in our work.

I also wanted to mention that—I thought it would be interesting,
Dr. Plested—CMS is charged by law to take into account all
changes in law and regulation. Are there examples you could give
us of how physicians’ payments have not taken into account even
that bottom line of change?

Dr. PLESTED. Thank you, Chairman. We will be happy to pro-
vide those to you in writing.

In brief, there are continuous changes in rules that come out that
certainly affect what physicians are asked to deliver. There are
changes in treatment recommendations for Alzheimer’s disease;
there are changes in recommendations for treatment of urinary in-
continence, to name a couple. A number of these things come
through, they aren’t prescribed by law as in the directive to HHS,
so they don't feel—CMS does not feel they need to make allowance
for that.

Chairman JOHNSON. They do have costs associated with them?

Dr. PLESTED. Absolutely.
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[The information follows:]

This is to follow up with you concerning the March 6, 2003, Ways and Means
Health Subcommittee on the MedPAC Report on Medicare Payment Policies. You
requested that the American Medical Association (AMA) provide the Subcommittee
with examples of how the Centers for Medicare and Medicaid Centers (CMS) has
not taken into account the full impact on physician spending of changes in law and
regulations, as is required under the sustainable growth rate (SGR) law.

As the AMA discussed at the March hearing, CMS has not fully accounted for the
impact on physician spending due to changes in various regulations. In particular,
CMS does not take into account, for purposes of calculating updates in Medicare
payments for services furnished by physicians and numerous other health profes-
sionals, the impact on physician spending due to national coverage decisions. There
have been 62 national coverage decisions since CMS formalized its process for mak-
ing such decisions in 1999, and this number is growing rapidly, as indicated by the
23 decisions that have already been made in the first 3 months of this year.

An HHS release earlier this year regarding expanded Medicare coverage of sacral
nerve treatment for urinary incontinence stated, “[u]rinary incontinence affects ap-
proximately 13 million adults in the United States, with nearly half of nursing home
residents having some degree of incontinence. It is twice as prevalent in women as
it is in men, and costs more than $15 billion per year, including both direct treat-
ment of the disease and nursing home costs.” Further, when Medicare expanded its
coverage of lymphadema pumps, the Secretary of HHS stated, “[i]t's important to
make effective technologies available to Medicare beneficiaries when it helps them
the most. This coverage decision simplifies Medicare policy to allow older Americans
who need these pumps to get them more quickly and easily.”

Other national coverage decisions that expand Medicare coverage of certain serv-
ices have also impacted spending on physicians’ services, including those relating to
ocular photodynamic therapy used in conjunction with verteporfin, deep brain stim-
ulation for patients with Parkinson’s disease, medical nutrition therapy for patients
with diabetes and renal disease, positron emission tomography for patients with
breast cancer, image-guided breast biopsies, positron emission tomography for pa-
tients with heart disease, and therapy coverage for alzheimer’'s disease patients. We
have attached CMS coverage decisions or press releases concerning these coverage
expansions for your review.

While the AMA supports Medicare beneficiary access to these important services,
there must be a full accounting of the impact on physician spending due to these
national coverage decisions and all other regulatory changes. When the impact of
regulatory changes for purposes of the SGR is not properly taken into account, phy-
sicians are forced to finance the cost of new benefits and other program changes.
Not only is this precluded by the law, it is extremely inequitable and ultimately ad-
versely impacts beneficiary access to important services.

Accordingly, as discussed at the March hearing, we urge the Subcommittee to en-
sure that the impact on utilization and spending resulting from all national cov-
erage decisions and all other regulatory changes is taken into account for purposes
of the SGR spending target.

[Attachments of CMS coverage decisions or press releases covering these coverage
expansions are being retained in the Committee files.]

f

Chairman JOHNSON. | wanted to ask you, Mr. Buckelew, about
the dialysis issue. One of the things that was a little disconcerting
about MedPAC’s report was that there has been a rise in free-
standing, in-center dialysis—in the number of facilities in that
area. 1 wonder if that is driven by a reimbursement structure, as
I want our reimbursement structure to be neutral.

If you look at what is happening in the facility area, 25 percent
of the facilities are located in rural areas, but the decline has been
in the urban areas. So, is this growth of freestanding, in-center di-
alysis associated with better service to the suburbs in the rural
areas at the expense of the urban areas? Are we prejudicing in-cen-
ter dialysis over home dialysis?

Mr. BUCKELEW. Yes. Thank you for your question, Chairman.
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I think the key issues that come to mind in response to your
question are as follows: While there was, in years past, expansion
in the number of centers, the current situation we find ourselves
in, where the economics are dramatically changing—as you have
mentioned and as MedPAC noted, the incredibly increasing cost of
care givers, the rates of insurance and so on—what has happened
over a very short period of time is that the economics for the dialy-
sis segment have dramatically changed.

What we find today—and there was reference in the report from
MedPAC to efficient providers versus less efficient providers—I will
tell you that in an analysis that we have done, we find that the
larger providers that are there, the chains that represent Members
of the RLC, there is a tremendous consistency in the quality of
care. What is not consistent is the patient mix.

Again, what is extraordinary is, 70 to 80 percent of all of our pa-
tients are Medicare; and so you can see, since the testimony pro-
vided today indicates that on each treatment we lose about $10 for
each Medicare patient, if a center happens to have a mix that is
higher than the average for Medicare patients, then that business
model becomes one that is not sustainable. What we are finding is
that the areas that are hit the hardest first tend to be center city,
where the demographics and such have a higher mix of Medicare
and Medicaid patients; and the rural areas, while it is not always
the case, they tend to be smaller clinics, which makes them far
more sensitive to cost increases because they can't spread their
overhead as well.

So, it is a dramatically changing situation and one that we think
is not a sustainable business model for us.

Chairman JOHNSON. That is interesting because really what
you are saying is—because | think this is not untrue throughout
the sector—the reimbursement system is pushing us toward na-
tional change. This is because the freestanding “little guy” has less
ability to sustain the ups and downs of either patient mix or the
relationship between patient mix and reimbursement units or fluc-
tuations in costs. This does concern me. | have seen this in a num-
ber of areas, and | don’t think that is in our interest.

Incidentally, we are sending a letter to the Secretary to get that
report, because it will be very helpful to us. Mr. Stark.

Mr. STARK. Thank you, Chairman. I guess | would be surprised
if any of the testimony was any different. | have been listening to
this testimony from providers somewhat longer than the Chair, and
I have never ever heard a provider come before us and suggest that
we were paying them enough. So, it makes sense.

Mr. Barry, based on your cost reports, your inpatient Medicare
margin is 18 percent. Your overall margin is almost 6.5 percent.
Your occupancy rate is above the national average, 73 percent.
Why should we pay you any more?

Mr. BARRY. You must be looking at old data.

Mr. STARK. It is the same data you used in your testimony,
1999 data. You used the same data.

Mr. BARRY. You mean the Moses Cone system?

Mr. STARK. Yes.
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Mr. BARRY. | have the data with me, and | will be glad to sup-
ply it to you. As | said in my testimony, this past year, fiscal year
2002, we received 96.7 cents on every $1 of Medicare costs.

Mr. STARK. Did you say you have a negative Medicare margin
this year?

Mr. BARRY. Yes, sir.

Mr. STARK. What is your average for the past couple of years?

Mr. BARRY. That I can't tell you.

Mr. STARK. That is inpatient? Outpatient?

Mr. BARRY. That is both inpatient and outpatient.

Mr. STARK. What is your inpatient margin?

Chairman JOHNSON. Would the gentleman yield? We just had
Mr. Hackbarth say that we should be looking at total margins and
not just at inpatient. We would love to look——

Mr. STARK. You didn't like what Mr. Hackbarth had to say——

Chairman JOHNSON. I didn't like a lot of what he had to say,
but | thought it was interesting that he admitted that we should
look at total—

Mr. STARK. Don't just use them when it is convenient. | am just
looking at inpatient margins, and | suspect there aren’'t many hos-
pitals in North Carolina that have negative inpatient margins, but
what do you think a Medicare inpatient margin should be?

Mr. BARRY. I think it ought to be at least at cost.

Mr. STARK. What should the margin be—1 percent, 2 percent,
10 percent?

Mr. BARRY. I think 1 percent or 2 percent would be fine. I would
be happy with that personally, if that is what you are asking me.

Mr. STARK. Come on. Higher than that. The margins are far
higher than that. If you want to, | will stipulate that we could take
1 or 2 percent and save Medicare a lot of money, but | don't think
you want to go back to your hospital association——

Mr. BARRY. As | said earlier, 57 percent of the hospitals in 2001
were paid less than their costs on Medicare patients. Again, that
takes all Medicare—inpatient, outpatient—into account.

Mr. STARK. Dr. Plested, if | could digress for a moment, | can’t
resist because you are a cardiologist practicing in California?

Dr. PLESTED. | am a cardiac surgeon.

Mr. STARK. Do you think you should clean up your own house
in California? In other words, | will get right to it. Have you taken
any action to get rid of Dr. Moon in Redding?

Dr. PLESTED. The AMA has no power to do anything with Dr.
Moon. | can tell you, sir, that nobody, nobody in this country thinks
less of a poor physician than physicians. Through our legal system,
we are not allowed to do anything other than appear before govern-
mental institutions to testify, and we cannot bring this type of an
action ourselves.

Mr. STARK. You are familiar with his case?

Dr. PLESTED. Yes, sir, | am.

Mr. STARK. I trust you think that is not something that the pro-
fession should be proud of.

Dr. PLESTED. Absolutely. We are not proud of it at all.

Mr. STARK. It is troublesome, and | hope you will help us in any
way we can, because it is only the occasional person that gives it
all a bad record, and | would like to get rid—the other issue is that
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I want to make clear that the reduction in the physician payment
structure which—I happen to believe the formula should be cor-
rected, but | want to make clear that that was a per procedure re-
duction; is that not right?

Dr. PLESTED. The decrease that came about with the mistake
in the SGR? | believe that is the case, sir.

Mr. STARK. That in many cases, it is conceivable that physicians
could have earned more money or had a higher gross income if they
done more procedures?

Dr. PLESTED. That is a fair assumption.

Mr. STARK. Okay. So, that—and we are having some trouble—
and as a matter of fact, there are some of us who think that is fair.
As you have higher technology, which Mrs. Johnson would like to—
years ago, cataract surgery was maybe $1,800. As they got lasers
and got more skilled at it and it took less time to train, | think we
cut the price to maybe $1,200, which was still maybe a reasonable
payment, but we got some of the advantage of productivity, and |
think that is a fair trade.

I just wanted to suggest that it is possible that some physicians
made as much money, or more, even though there was this incor-
rect reduction in the per procedure fee.

Dr. PLESTED. 1 certainly agree with you. What we are inter-
ested in, of course, is fair payment.

Mr. STARK. Now, in getting to that, your colleagues in Cali-
fornia were very helpful and very forthcoming, as we Californians
always are.

I asked—and | asked this before; this is in, | think—I think this
is probably 2001 data, but just a couple of procedures. We were not
the bad guys, and I am just going to quickly go through this.

In Sonoma County, for dermatology, new patient routines, the
Medicare rate was $101.82. The average private HMO rate was
$98. Established patient routine, we were $56.54. The HMO rate
was only—was $58, $2 higher.

A hip replacement, for example, in Santa Clara County, our rate
was $1,697.67. The average HMO rate was $1,600. They tend to
follow us anyway.

If I knew what this was, an arthroscopic knee. |1 don't know if
that is a new knee or replacing it, but we were within $1.

For your primary care brethren in Alameda County, my home
county, new patient routine, the Medicare rate is $102; the average
HMO rate, $67. Established patient routine, $57 for us, $41 for
HMO. Established patient extended visit was $88.94 for Medicare,
$52 for HMOs.

So, | wanted to get this in the record only to suggest that we are
not always—and | am sure you would agree that Medi-Cal pays
less than either of those and causes in your profession, in and for
hospitals, real concern.

So, while I am perfectly willing to help SNFs or others, this is
all taxpayers’ money. Ms. Ousley, | would suspect that your group
strenuously opposes the President’s suggestion for block granting
Medicaid; is that correct?

Ms. OUSLEY. | would say—or | personally have just started to
look at that proposal, just reading part of it coming up on the
plane. | would say that at this point in time with that very prelimi-
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nary review, we certainly have some very, very major concerns
about whether or not that would deal with the issues for our resi-
dents, and just don't think it would shore up what we have detailed
today as the significant problems in Medicaid reimbursement.

Mr. STARK. If could address Ms. Severyn’'s concern in her excel-
lent testimony, and if the Chair will indulge me for another minute
or two.

Dr. Plested, do you think, if we are not there now, that we are
approaching the time in overall medical care where prescription
drug protocols will be equally as important to a physician as a hos-
pital facility?

Dr. PLESTED. | think we are definitely approaching that time
rapidly. There are other factors we have to consider.

Mr. STARK. That may not have been the case 20 years ago, but
it is becoming a major part of tools for you to use in your practice
of medicine?

Dr. PLESTED. Yes, sir.

Mr. STARK. Ms. Severyn was suggesting to us, if we are going
to have a Medicare payment system to provide for our seniors, that
we are kind of—we have got a three-legged stool there at least, and
we are kind of hobbling along on two legs; and decent medical care
requires that we provide as part of the protocol for the quality care
that we pride ourselves in in this country that we get to a prescrip-
tion drug benefit.

I appreciate your taking the time, Ms. Severyn, to come in and
present your position, which is also one that AARP presents. | ap-
preciate all of you taking the time. | wish we had enough money—
and we don't—to correct the problems that may be covered by—
whether it is Medicaid that is causing the problem or whether it
is aggressive private insurance companies or managed care plans
or anything else, we have to do that as an entire government pay-
ment plan.

Then | don't suppose you care where the money comes from. You
would just be happy if we raised Medicaid, wouldn't you? So, while
we recognize that we may be the next best source for visiting
nurses or SNFs, we also have to take care of Dr. Plested’s Members
and Mr. Barry's Members, and the dream that Ms. Severyn rep-
resents for the seniors, who would like to be included. If we are
going to cut Medicaid, which is being done and the States are all
in financial trouble, I am not sure we can do all of that just
through the part A, part B, and what hopefully will be the new
drug system, but we will try.

Thank you for coming and thank you, Chairman, for the hearing.

Chairman JOHNSON. I thank you all for coming.

I would like to end on a note that | think reflects my state of
mind. There was an article in the New England Journal about a
month ago called the Homeostasis of Medicine Today, and it goes
through all the changes in law, | mean major changes in law, that
have affected our medical delivery system in recent years. It
makes, | think, a very compelling case for the fact that we have
made it through an awful lot of change. However, the balance with-
in the system is far more delicate, the stability of individual pro-
viders is far more fragile.
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The message, to me, was very clear. If we make a mistake now
of serious proportions, either in a reimbursement rate setting or in
the way we change the law, we will have consequences on the sys-
tem that will be irreversible. | think if we hadn't done something
about physician payments, for example, we would have lost many,
many physicians who have 10 good years of practice left in them.

Just as serious, our failure to wait until the 11th hour, one might
even have said the 12th hour, is discouraging young people from
going into medicine. It is preventing our filling certain kinds of
residencies.

It is having an impact already on the future quality of our health
care system, and unless we straighten up and get some formulas
out there that are fair, and get a system that can run without Con-
gress’ passing a bill every year, you are not going to have the qual-
ity of people going into medicine, the quality of administrators and
small businesspeople opening home health agencies, or small nurs-
ing homes that have been typical of the care system.

In the end, that is what it is, it is primarily about care of people
with needs. We will erode the quality of the human beings we are
attracting into health care if we cannot create a health care system
that runs more fairly and without congressional intervention every
single year.

I think often about that issue of homeostasis. It is true, your
body has it. If you are in good shape, you can take exposure to dis-
eases. If you have one illness, you are more likely to get another,
and after awhile, you are just vulnerable to anything that comes
along small, medium, or large.

I consider this a very serious moment right now, and | think
your testimony reflected your concern and frustration with for-
mulas and the reality that you face in which nursing costs are ris-
ing rapidly and insurance costs are rising rapidly. Fuel costs are
now going to rise rapidly; technology costs are rising rapidly.

We have made the system far more complicated with the Health
Insurance Portability and Accountability Act 1996 (P.L. 104-191)
and every other law, and so on and so forth. That is the reality.
So, we need to work closely together and see if we can’'t get through
this period well. I think the next round will give us an opportunity,
on the basis of far more sophisticated technological capability in
medicine, to provide better quality care and managed care in such
a way that we can also control costs.

So, | think the future out there is enormously positive, and |
think the present is extraordinarily dangerous.

Chairman JOHNSON. | thank you for your testimony and look
forward to working with you.

[Whereupon, at 4:30 p.m., the hearing was adjourned.]

[Submissions for the record follow:]

Statement of David Shapiro, M.D., American Association of Ambulatory
Surgery Center, Johnson City, Tennessee

The American Association of Ambulatory Surgery Centers is delighted to provide
this statement concerning the Medicare Payment Advisory Commission’s (MedPAC)
recommendations regarding Medicare payments for services furnished in ambula-
tory surgery centers (ASCs). Our members either own or perform surgery in Medi-
care-certified ASCs. As such, our membership is very interested in potential changes
to Medicare reimbursement for services furnished in ASCs.
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AAASC is a professional medical association of physicians, nurses, and adminis-
trators who specialize in providing surgical procedures in cost-effective outpatient
environments, primarily in Medicare-certified ASCs. For more than twenty years,
ASCs have offered Medicare beneficiaries patient-friendly, cost-efficient, and high-
quality alternatives for surgical services, and saved the Medicare program literally
billions of dollars in the process.

ASCs save the Medicare program hundreds of millions of dollars each year. Medi-
care payments to ASCs for outpatient surgical procedures are usually substantially
lower than payments to hospitals (both on an inpatient and outpatient basis). More-
over, ASCs have brought the benefits of competition to the entire outpatient surgery
market: the opening of an ASC in a particular area has frequently been followed
by a significant reduction in the charges of local hospitals for outpatient surgery,
as well as increased attention on the part of the hospitals to quality of care and
patient satisfaction.

MedPAC's March 1st report to Congress, and subsequent testimony before the
House Ways & Means Subcommittee on Health made three recommendations with
respect to ASCs. This statement seeks to provide the Subcommittee with supple-
mental information that it should consider when evaluating MedPAC's recommenda-
tions.

Recommendation 1: The Secretary should expedite the collection of recent
ASC charge and cost data for the purpose of analyzing and revising the
ASC payment system.

AAASC agrees with MedPAC’s recommendation. Congress, MedPAC, and the Cen-
ters for Medicare and Medicaid Services (CMS) should have better data for the pur-
pose of analyzing ASC payment rates. In many ways, MedPAC's report and rec-
ommendations are unreliable and incredible because the Commission lacked contem-
porary data on which to evaluate Medicare ASC payment rates. However, for two
reasons, AAASC cautions Congress from advancing legislation that requires CMS to
collect ASC cost data.

First, Congress need not advance legislation to require CMS to collect ASC facility
cost data. Medicare statute (Soc. Sec. Act 1833(i)(2)(A)) already requires that CMS
survey ASCs for facility costs every five years. As such, further congressional action
on this matter would be redundant.

Second, facility surveys are an impractical way of rebasing ASC payment rates.
Past history has shown that CMS is incapable of defining a survey instrument able
to accurately capture ASC procedure cost experience. Moreover, most ASCs are in-
sufficiently sophisticated and equipped to accurately respond to such a survey. As
such, Congress should not expect, nor urge, CMS to undertake a survey process for
the sake of rebasing ASC rates. Congress twice intervened, once in the Balanced
Budget Refinement Act of 1999, and again in the Benefits Improvement and Protec-
tion Act of 2000, to prevent CMS from implementing rebased rates proposed in 1998
that were based on the flawed survey and rebasing methodology CMS conducted be-
tween 1994 and 1998. Congress should not conclude from MedPAC’'s recommenda-
tion that a survey of facility costs continues to be the best way to rebase payments
to ASCs.

Rather, Congress and CMS should explore new alternatives to rebasing ASC rates.
AAASC has been working collaboratively with CMS since 2000 to identify mutually
acceptable alternatives to rebasing ASC rates, and we believe that we may be close
to making a recommendation to Congress to implement one such alternative. In the
interim period while AAASC and CMS work to develop these alternatives, Congress
Eho_uld refrain from directing CMS to undertake obsolete approaches to rate re-

asing.

Recommendation 2: The Congress should eliminate the update to payment
rates for ASC services for fiscal year 2004.

AAASC strongly disagrees with this recommendation, and particularly with the
bases on which MedPAC reached this recommendation. First, Congress has held
ASC payment rates steady for more than 10 years. Although the Medicare statute
currently requires CMS to update payment rates to ASCs each year by the con-
sumer price index for urban areas (CPI-U), Congress did not always provide for
these inflation adjustments. In fact, the Omnibus Budget Reconciliation Act of 1993
froze Medicare payments to ASCs for 1994 and 1995. Consequently, ASC payments
were not adjusted for inflation, or by any other factor, in those years. The Balanced
Budget Act of 1997 similarly limited Medicare ASC payment updates to CPI-U
minus 2% for the period 1998 through 2002. During that five-year period, CMS up-
dated payments by less than 1% in most years, since inflation was so low, and did
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not update payments at all in 2000, since CPl was only 2.1%. For these reasons,
ASC service payment updates averaged only 1.88 percent per year between 1991
and 2002. By comparison, the hospital market basket index, a measure of health
care cost inflation, averaged nearly 3 percent in the last 8 years.

Second, MedPAC's assertion that changes in technology and productivity since
1986 have made procedures less expensive to furnish is unsupported and wrong.
While true that some procedures may be furnished faster and more efficiently, input
costs for many procedures have continued to increase. Procedures that used to be
performed by open techniques, but that may now be done with closed techniques,
require expensive scopes and video monitoring equipment. Even common instrumen-
tation, like scalpels, is more expensive now in relative terms. Moreover, rent, labor,
and liability insurance costs have continued to inflate, and are largely unaffected
by technological advancements.

Third, MedPAC relied considerably on ASC growth statistics, and asserted that
recent growth in the number of ASCs is attributable to payment rates that exceed
costs. No evidence supporting this proposition was presented. Moreover, there are
many explanations why the number of ASCs has grown in recent years.

« The Medicare ASC benefit is only 20-years-old, and so the market is still in a
growth phase.

¢ Many states in recent years have loosened or eliminated certificate of need
laws, which previously contained ASC growth. As proof, Congress should take
note that ASC growth has been largely focused on a few states where CON laws
have been relaxed. In states where CON remains a substantial hurdle, there
has been virtually no ASC growth, and remains limited alternatives to hospltals
for surgical care.

¢ Technological advancements—e.g., closed surgical techniques and fast-acting
anesthetics—have made it possible for a broader range of procedures to be per-
formed in the ASC setting.

« The number of ASCs has increased commensurate with CMS expanding the list
of procedures approved for the ASC setting. In the early years of the ASC ben-
efit, only 400 procedures were covered in the ASC setting. As more procedures
have been added, it becomes increasingly feasible for ASCs to operate, and more
ASCs are developed.

* ASCs are attractive to the physicians who develop them, because they return
control over procedure scheduling to the surgeon. Surgeons develop ASCs be-
cause they expect to improve their overall productivity by being able to perform
more surgical procedures per day and, thus generating more professional fees.

« Private payors, particularly managed care entities, also are driving ASC growth
in many areas, because they recognize the efficiencies and savings inherent in
ASC settings.

* Most importantly, patients tend to find ASCs to be friendlier environments, and
prefer the convenience and efficiency offered by most ASCs.

MedPAC failed to recognize the limited effect that Medicare rates actually have
on growth of ASCs. If, as MedPAC itself says, Medicare accounts for only 20 to 30
percent of revenues received by the largest for profit chain, then clearly Medicare
payments cannot be a driver of facility expansion.

Congress should recognize that Medicare payments to ASCs have been held rel-
atively flat in recent years, and therefore should allow CMS to inflate Medicare rates
by the CPI for 2004 .

Recommendation 3: Until the Secretary implements a revised ASC payment
system, the Congress should ensure that payment rates for ASC proce-
dures do not exceed hospital outpatient PPS rates for those procedures
after accounting for differences in the bundle of services covered.

AAASC concurs that there should be more of a relationship between the amounts
Medicare pays for outpatient surgical services. AAASC further applauds MedPAC
for recognizing that creating greater consistency cannot be achieved through arbi-
trary across-the-board adjustments, but rather must be achieved only after a careful
accounting for differences in the bundle of services reimbursed through each pay-
ment system. In considering its recommendation, MedPAC recognized that Congress
has ordered CMS to develop payment rates for outpatient surgical services for
ASCs, hospitals, and physician offices using different methodologies and data sets,
and that each system is designed to reimburse providers for different bundles of
services. For example, in addition to the base payment rates for hospital outpatient
procedures (which is all that MedPAC examined), hospitals are entitled to numerous
payment add-ons and adjustments—e.g., outlier adjustments and drug and device
pass-throughs—that inflate the base payment amount. ASCs are not entitled to
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these same treatments. The base payment amount made to an ASC is all that the
ASC will receive for furnishing that service. Congress should not draw conclusions
by comparing base payment rates alone. These differences must be identified, quan-
tified, and evaluated before true relationships can be established across systems.

Nonetheless, AAASC believes that MedPAC substantially underestimated and dis-
regarded numerous other important considerations in making its recommendation.
First, MedPAC failed to appreciate that hospital outpatient service payments are
not a credible measure of the cost of furnishing hospital outpatient services on a
procedure-by-procedure basis. In fact hospital outpatient payment rates are not de-
rived from costs, and they are widely recognized to be less than actual costs in many
instances. Consequently, it is irresponsible to compare ASC rates to hospital rates,
and conclude that ASC rates are inappropriate simply because they are higher in
some instances. This conclusion presupposes that hospital rates in each specific in-
stance are an accurate measure of procedure costs and appropriately reimbursing
hospitals, neither of which is a correct presupposition.

Additionally, MedPAC failed to report to Congress the implications of its proposal
on single-specialty ASCs. While many ASCs perform procedures of various types—
e.g., orthopedic, gastrointestinal, and ophthalmologic—the majority are single spe-
cialty, furnishing procedures of only one type. In multi-specialty ASCs, as in the
hospital setting, if some Medicare procedure reimbursement amounts are less than
costs, the efficient facility should still have a positive net margin, because other pro-
cedure payment rates will be higher than costs. The same may not be true for sin-
gle-specialty ASCs, many of which furnish only a narrow range of procedures, and
which therefore cannot cross-subsidize in the same manner.

MedPAC also failed to point out to Congress that hospital payment rates are in
flux, and have varied wildly in the first years since the payment system was imple-
mented. MedPAC’s comparisons presented a moment-in-time snapshot using only
2003 rates. Where an ASC reimbursement amount may well have been more than
the corresponding hospital base payment rate in the year studied, it very well may
have been lower in the previous year, and may be lower again the next year.
MedPAC should have shown comparisons using 2001 and 2002 rates, too, and, at
the very least, pointed out to Congress that hospital outpatient rates have fluc-
tuateld significantly in the early years, making a comparison based on one year in-
complete.

Congress should not take hasty, arbitrary action to ensure that ASC rates do not
exceed hospital rates, or vice versa. Rather, efforts to create a credible relationship
between hospital and ASC rates should be done as part of a thoughtful effort to
rebase ASC rates, and only after fully accounting for differences in the bundle of
services covered, and other differences between the two payment systems.

f

Statement of the American Association of Health Plans

Madam Chair and members of the subcommittee, the American Association of
Health Plans (AAHP) appreciates the opportunity to provide a written statement in
response to the Medicare Payment Advisory Commission’'s (MedPAC) March 2003
Report to Congress on Medicare payment policies. AAHP represents more than
1,000 health plans, including HMOs, PPOs, and similar network plans providing
coverage to more than 170 million Americans. AAHP member plans are dedicated
to a philosophy of care that puts patients first by providing coordinated, comprehen-
sive health care.

MedPAC's March 2003 report includes a chapter on the choices that Medicare
beneficiaries currently have to receive care within the Medicare+Choice program.
These include Coordinated Care Plans, managed fee-for-service plans, and preferred
provider organizations (PPO). MedPAC finds that 80 percent of Medicare bene-
ficiaries currently live in areas where these choices are available. In addition, many
Medicare beneficiaries throughout the country purchase Medigap plans, have access
to employer-sponsored retiree benefits, and if low-income, may be eligible for their
state’s Medicaid program. While MedPAC notes that beneficiaries in many areas
may have significant choices, those living in other areas may have none. The Com-
mission proposes to study the factors that contribute to the variation of the number
of choices available to Medicare beneficiaries in different areas.

The report also notes the concerns with Medicare commonly expressed by man-
aged care plans that have caused a significant number of managed care plans to
leave the Medicare program. These include inadequate payment rates, regulatory
burdens, and limits on plan benefit design to offer flexible benefits. MedPAC does
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not provide recommendations to address these concerns. AAHP believes that certain
changes to the Medicare+Choice program must be made to provide more program
stability and improve the access beneficiaries have to the high quality, more com-
prehensive care offered by Medicare+Choice plans.

Medicare+Choice enrollees receive high quality health coverage through
Medicare+Choice plans.

Medicare+Choice plans offer a different approach to health care than beneficiaries
experience under the Medicare fee-for-service program. Instead of focusing almost
exclusively on treating beneficiaries when they are sick or injured, Medicare+Choice
plans also place a strong emphasis on preventive health care services that help to
keep beneficiaries healthy, detect diseases at an early stage, and avoid preventable
illnesses. At the same time, Medicare+Choice plans have improved the overall deliv-
ery of health care services by coordinating care through medical professionals who
are responsible for coordinating medically appropriate health care services on a
timely basis.

Medicare+Choice plans today are delivering more and better coverage—including
access to prescription drugs—than the Medicare fee-for-service program:

¢ A January 2003 report by the Kaiser Family Foundation (KFF) shows that
Medicare+Choice—despite being drastically underfunded—generally costs bene-
ficiaries less, charges lower premiums, and provides coverage for services that
are not available under Medicare fee-for-service.

¢ According to an AAHP analysis of data published in the Journal of the Amer-
ican Medical Association (JAMA) and data compiled by the National Committee
for Quality Assurance (NCQA), Medicare+Choice plans outperform Medicare
fee-for-service in five of seven key HEDIS quality measures: beta blockers after
heart attacks; annual flu vaccines; breast cancer screenings; diabetes testing;
and diabetes lipid screening.

Medicare+Choice plans also introduced the concept of disease management pro-
grams to Medicare—improving quality of care for beneficiaries with diabetes and
other chronic conditions by focusing on the comprehensive care of patients over
time, rather than individual episodes of care. A recent AAHP survey, based on re-
sponses from 131 health plans, found that 97 percent have implemented disease
management or chronic care programs for diabetes, 86 percent have programs for
asthma, and 83 percent have programs for congestive heart failure. Health plans
also are developing disease management programs for end-stage renal disease, de-
pression, and cancer.

The Medicare+Choice program serves as an important safety net for low-
income and minority Medicare beneficiaries.

Medicare+Choice plans play an important role in providing health coverage to
many low-income and minority beneficiaries who cannot afford the high out-of-pock-
et costs they would incur under the Medicare fee-for-service program. For many
beneficiaries who do not receive supplemental coverage through Medicaid or a prior
employer, the Medicare+Choice program provides comprehensive, affordable cov-
erage that is not available under the Medicare fee-for-service program.

Medicare+Choice payments are not keeping pace with the rapidly increas-
ing costs of providing health care services to Medicare beneficiaries.

Since 1998, a large proportion of Medicare+Choice beneficiaries have been en-
rolled in health plans to which payments increased by only the minimum annual
update—which has been set at two percent since 1998 (but was temporarily in-
creased to three percent in 2001 only). To underscore the inadequacy of government
payments to Medicare+Choice plans, it is useful to compare Medicare+Choice to
other government health programs and private sector health coverage. In 2003,
funding for the health benefits of all Medicare+Choice enrollees increased by only
two percent. The following facts highlight the inadequacy of this increase:

¢ the Office of Personnel Management (OPM) has estimated that, on a per en-
rollee average, total premiums collected by health plans in FEHBP increased
by 10.5 percent in 2001 and by 13 percent in 2002;

¢ PricewaterhouseCoopers has estimated that health insurance premiums in-
creased by an average of 13.7 percent for large employers between 2001 and
2002; and

¢ the William M. Mercer consulting firm has released survey findings showing
that spending for employer-sponsored health coverage increased by an average
of 11.2 percent in 2001 and 14.7 percent in 2002.
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These examples raise important concerns about the adequacy of Medicare+Choice
payments. Any serious effort to stabilize the Medicare+Choice program must di-
rectly address these concerns by committing a significant level of additional funds
to support the health benefits of Medicare+Choice enrollees.

Conclusion

AAHP appreciates this opportunity to submit a written statement to the Com-
mittee on the March 2003 MedPAC report. We believe the report provides substan-
tial insight—MedPAC fairly represents our members’ concerns with the
Medicare+Choice program and the report’s discussion of the impact of local factors,
including regulatory environments, is extremely useful.

We look forward to working with MedPAC and Congress to address the problems
that MedPAC identifies and improve the choices available to Medicare beneficiaries.
Over the past two years, more than 120 Members of Congress—including 79 Demo-
crats and 43 Republicans—have cosponsored bills or signed letters indicating their
support for legislation to address the Medicare+Choice funding crisis. The Bush Ad-
ministration has also proposed additional funding to stabilize the Medicare+Choice
program. Building upon this strong base of bipartisan support, it is critically impor-
tant for Congress to pass legislation to provide additional funding to protect the
health care choices and benefits of Medicare+Choice enrollees.

f

Statement of the American College of Surgeons

The American College of Surgeons—an organization representing more than
64,000 surgeons dedicated to accessible, high-quality care for surgical patients—is
grateful to Chairman Thomas, Chairwoman Johnson, and the other distinguished
Members of the Ways and Means Committee who worked diligently to avert the 4.4
percent physician payment cut that was scheduled to take effect this week. By pro-
viding the Centers for Medicare and Medicaid Services (CMS) with the legal protec-
tion to correct faulty data from projections made about gross domestic product
(GDP) and fee-for-service enrollment growth for 1998 and 1999, your work guaran-
teed a 1.6 percent increase in physician payments. Surgeons historically have had
particularly high Medicare participation rates. Your advocacy takes an important
first step in guaranteeing the profession’s continued participation in the program.

We are pleased that the subcommittee is hosting this hearing on the Medicare
Payment Advisory Commission’s (MedPAC) report on Medicare payment policies.
Unfortunately, MedPAC fails to adequately address our concerns in two important
ways. First, it inappropriately stresses the importance of data regarding physician
participation as an indicator of patient access. Second, its treatment of rising liabil-
ity premiums is at best cursory. It is within this context that we offer the following
comments.

The emerging access issue

Over the last 15 years, Medicare reimbursements for surgical services have de-
clined steeply. Indeed, payments for many surgical procedures are now less than
half of what they were before the current physician payment system was imple-
mented in 1992 (in actual dollar amounts, without any adjustments made for infla-
tion). Because the price of medical Iiability insurance and other practice costs con-
tinue to escalate, surgeons and other physicians find themselves struggling to keep
up with the demands of an aging population.

Physician practices are essentially small businesses. As is true for many small en-
terprises, there are limited options available to physician practices for reducing
overhead costs. Unlike other business, however, when faced with decreasing income
and soaring expenses, doctors cannot simply charge higher rates for their services.
To keep the operating doors open, practices must make tough choices. Some delay
the purchase of new equipment. Others reduce the size of their staff. Many increase
the percentage of non-Medicare patients they see.

While we were pleased to avoid another payment cut, it is important to recognize
that a 1.6 percent increase does not keep pace with the inflationary costs of oper-
ating a practice. And, for surgical specialties in particular, the more recent crisis
in the Medicare payment system comes on the heels of a series of steep reductions
that were implemented over the past decade. For most surgical practices, there sim-
ply aren’t too many cost cutting options left.

Those who are skeptical about the need to increase funding for physician payment
often cite the high participation level in the Medicare program as evidence that re-
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imbursement rates are at least adequate. MedPAC frequently looks to the number
of participating physicians as an indicator of payment adequacy. Analysis of pay-
ment adequacy, however, is subtler.

MedPAC relies on the fact that physicians are participating or that they continue
to accept Medicare, managed care, and other private plan payment rates. This anal-
ysis, still, overlooks the important point of the unequal contractual relationship be-
tween physicians and payors. For example, a vascular surgeon has no choice but to
see Medicare patients if he or she wants to remain in practice. They comprise the
majority of a vascular surgeon’s practice.

MedPAC also notes that since 1994 Medicare payment rates have remained com-
petitive with private plan rates. This ignores the fact that the fee schedule has been
adopted increasingly by private payors since its phased implementation by Medicare
began in 1992 causing payments to track more closely. There may be a causal rela-
tionship here that their analysis fails to address.

Additionally, MedPAC relies on the fact that more physicians see Medicare pa-
tients than Medicaid patients. They note as an examples that finding referrals for
Medicare patients is easier than for Medicaid patients. Again, the analysis here
could go deeper. It may be possible that Medicaid access problems are becoming
more apparent because rates paid by Medicare and others are falling. Since few
earn their living caring for Medicaid patients to begin with, this population is easier
to drop as the cross-subsidization of their care by other payors such as Medicare
continues to erode. We are troubled by this and see it as a precursor of emerging
access problems for patients covered by other plans like Medicare.

True, most surgeons will continue see some Medicare patients even as rates con-
tinue to fall. It is difficult for physicians to sever long-standing relationships with
their patients. More telling, however, is the number of physicians accepting new
Medicare patients into their practices. As more and more doctors curtail the time
they devote to Medicare patients, seniors and disabled patients will wait even longer
to visit a specialist. Moreover, like Medicaid providers, they will struggle to find
physicians available for referrals for follow-up chronic care.

One problem associated with decreasing reimbursements is especially acute with-
in the surgical community. The number of physicians who elect to practice surgery
is declining. Many variables enter into a medical student’s choice of specialty.
Among these factors is the viability of maintaining a practice. As reimbursements
fail to keep pace with inflation, so too do the number of applicants interested in pur-
suing surgery. For example, following the most recent residency match, 15 percent
of the positions in thoracic surgery went unfilled. Similarly, a significant number
of openings in general surgery and neurosurgery remained unsatisfied.

Underserved communities that traditionally struggle to recruit and retain physi-
cians are particularly hard hit. Expanding the number of patients seen is one of the
most common means to bolstering a beleaguered practice—an option that often can-
not be exercised in sparsely populated communities. Rural areas find it particularly
challenging to attract young specialists, again because they cannot supply a suffi-
cient patient base. Never are the consequences more dire than for trauma patients
in underserved areas. The inability to sufficiently staff hospitals in emergency situa-
tions is one of the ripple effects of cost-cutting in physician reimbursement.

Not only are we seeing a decline in the number of young surgeons, the ranks of
older surgeons are beginning to diminish as well. Faced with lagging reimbursement
rates and dramatically increasing liability premiums, many of our most experienced
surgeons are pursuing early retirement. As the number of Medicare patients con-
tinues to increase in our aging population, conversely the number of seasoned sur-
geons is decreasing, further exacerbating all of the problems associated with access
to care.

The College implores Congress to work with CMS to keep physician par-
ticipation in Medicare at optimal levels. We suggest two areas for Congres-
sional action. First, as part of on ongoing effort to reform the Medicare physician
payment update system, Congress should urge CMS to revise the SGR formula to
reflect changes in Medicare benefits that are attributable to national coverage deci-
sions. Second, Congress must examine the adequacy of Medicare reimbursement for
physician liability insurance costs and urge CMS to make necessary revisions in the
malpractice relative value units (RVUSs) in time for implementation with the 2004
Medicare fee schedule.

1. Congress should urge CMS to revise the SGR to reflect changes in
Medicare benefits that are attributable to national decisions.

The ultimate solution to the update problem is for Congress to fix the flawed for-
mula that is used today to calculate the annual changes made to the conversion fac-
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tor. Physicians are the only provider group that has payment update that reflects
a sustainable growth rate or SGR, and the formula has other parts that are faulty—
such as its use of gross domestic product (GDP) growth as an “affordability” factor.
One thing CMS can do, though, is to adjust the SGR formula to reflect changes in
Medicare benefits that are attributable to national coverage decisions. (Of course,
there are many other problems with the SGR formula that Congress and CMS need
to pursue, as well.)

Although one component of the SGR reflects changes in law and regulation, CMS
currently only includes changes in program benefits that are attributable to legisla-
tion. By excluding important benefit expansions that are made through national
coverage decisions, CMS compares actual expenditure data that include these serv-
ices against a spending target that does not include them, making it more likely
that the target will be exceeded. We urge Congress to work with CMS to correct
the SGR formula.

2. To ensure that reimbursement adequately encompasses liability
premium costs, Congress must urge CMS to make necessary revisions

in the malpractice expense RVUs in the final rule for the 2004 fee

schedule. Additionally, Congress should recommend the immediate

public release of the most current professional liability data.

Furthermore, Congress should also consider new mechanisms for

ensuring that Medicare payments for physician liability costs are adequate.

The growing cost of liability insurance is a primary concern for most surgeons,
and for many other specialists, as well. In a growing number of states, surgeons are
having difficulty obtaining medical liability insurance, and for those who are able
to find coverage the cost is often prohibitively high. The large premium increases
and declining number of liability insurance carriers are forcing many surgeons to
make difficult decisions about limiting the scope of their practice, moving to other
states, or retiring early. Medicare payment cuts only add more financial pressure
to make these decisions.

For most surgeons, the increases are quite tangible. In Broward County, Florida,
for example, the premium of a general surgeon was $67,647 in 2001. In 2002 that
surgeon’s premium rose to $108.997—a 61 percent increase. In Ohio, the premium
for an obstetrician-gynecologist was $95,310 in 2001. In 2002 that physician paid
a $152,496 premium—a 60 percent increase. According to the Medical Liability
Monitor, an independent trade publication, the median increase in premiums for
general surgeons was 29.1 percent last year.

The College appreciates CMS'’ recognition of the growing liability crisis and is
pleased that the agency has responded by implementing an increase in the Medicare
Economic Index (MEI) update for professional liability insurance of 11.3 percent in
the 2003 Physician Fee Schedule. While we support this increase, there is a height-
ened concern that specialties being hit the hardest by rising insurance costs are not
getting the help they need.

MedPAC fails to take into consideration that those specialties experiencing the
greatest liability premium hikes are coincidently the same groups who have been
experiencing net pay decreases for a number of years. This results from the transi-
tion to a single conversion factor, followed by the phase-in to the generally lower
resource-based practice expenses. Certain surgical specialties—such as neuro-
surgeons, general surgeons, thoracic surgeons, and those in obstetrics-gynecology
and orthopaedics—pay the highest premiums as a matter of course and are suf-
fering disproportionately from the current escalation in premium rates. Yet, any
MEI adjustment applies broadly and cannot direct funds to those who are actually
experiencing these increases—even if the faulty SGR system did not eliminate the
benefits of such an adjustment entirely.

This may be the best place to note that MedPAC imprecisely restricts its com-
ments of increasing liability premium costs to its discussion of the MEI. As stated
previously, we appreciate the 11.3 percent increase in 2003, but it in no way results
in a payment increase commensurate with the added cost that many are experi-
encing—even if the update were set at the MEI with no SGR performance adjust-
ment. Since the MEI applies equally to all fee schedule services, it does not channel
new money to those who are actually providing the higher “resource inputs” by pay-
ing higher premiums.

We cannot emphasize enough how important it is to address this problem and en-
sure that the resource-based payment system reflects the costs involved. Profes-
sional liability premiums are a major resource “input,” the cost of which falls out-
side physicians’ control. Further, as press reports have shown, the recent escalation
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in these costs is starting to have a significant adverse impact on access to many
important services. Since the Medicare fee schedule is used as the basis for deter-
mining payments for many insurers, it is critical for the entire health care system—
not just Medicare—to account for these costs appropriately.

We are concerned that CMS has not devoted the staff and resources necessary to
assure that the relative value units for malpractice truly reflect the relative costs
associated with liability premiums. To some extent this is understandable, given the
resources that must be devoted to the physician work and practice expense portions
of the fee schedule. The College strongly supports the HEALTH Act, HR 5, legisla-
tion to stabilize volatile jury awards and rising premiums. Until that meaningful
liability reform is enacted the liability crisis will persist, and it must be addressed
immediately.

Section 1848(c)(2)(B)(i) of the Social Security Act requires that “The Secretary, not
less often than every 5 years, shall review the relative values established under this
paragraph for all physicians’ services.” The current resource-based malpractice ex-
pense RVUs were implemented on January 1, 2000. Therefore, the resource-based
malpractice expense RVUs resulting from a 5-year review must be implemented on
January 1, 2005. That may seem like a long way off—but the reality is that the
refinement of malpractice RVUs should already be well under way. Therefore, it is
essential that the proposed rule for 2004 address the refinement of the malpractice
RVUs. We believe the agency should present options and invite public comment on
various approaches to refinement.

The College is involved in its own development and analysis of various alter-
natives. As part of our process, we believe it is essential that we have access to the
data used by CMS in the calculation of the 2003 MEI update. In the final rule for
the 2003 fee schedule, CMS stated that the professional liability data used to de-
velop the 2003 MEI update was based on premium rates effective as of June 2002.
These data included both the premium amount and effective date, which CMS used
to create a quarterly time series. Thus, the professional liability insurance compo-
nent of the 2003 MEI update includes effective premium rates through the second
quarter of 2002.

We have requested this data, but to date it has not been provided to us. We ask
Congress to request the immediate public release of this current profes-
sional liability data to facilitate the development and review of various op-
tions for refining the malpractice expense RVUs.

Finally, we are so concerned about the impact of rising premiums that we believe
CMS must be prepared to make necessary revisions in the malpractice expense
RVUs in the final rule for the 2004 fee schedule. While the statute requires that
refinement must take place by 2005, the actual wording of the statute is “not less
often than every 5 years.” CMS has the flexibility to revise the RVUs in 2004. In
light of the crisis created by the dramatic increase in liability premiums
for many critical specialties, we ask Congress to call on CMS to include in
the proposed rule for 2004, an explicit request for comments on the appro-
priateness of refining the malpractice expense RVUs in 2004, rather than
2005.

Conclusion

One of the greatest achievements of the Medicare program is the access to high-
quality care it has brought to our nation’s senior and disabled patients. This level
of access cannot be expected to continue uninterrupted in the face of continued cuts
and ballooning liability premiums. We cannot emphasize enough how important it
is for this Subcommittee to take steps to ensure that physician payment adequately
reflects the cost of doing business.

Thank you for your consideration of Medicare payment policies, including the ade-
quacy of reimbursement for physicians. The College appreciates this opportunity to
present its views and looks forward to working with you to ensure continued access
to Medicare.

Statement of the American Gastroenterological Association, Bethesda,
Maryland

The American Gastroenterological Association (“AGA”) is pleased to submit testi-
mony concerning the Medicare Payment Advisory Commission’'s (“MedPAC") rec-
ommendations on Medicare payments for services performed by physicians in ambu-
latory surgery centers (“ASCs”). The AGA is the nation’s oldest not-for-profit med-
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ical specialty society, representing more than 12,500 physicians and scientists
worldwide who are dedicated to the prevention, treatment and cure of digestive dis-
eases.

MedPAC RECOMMENDATIONS

I. Physician Payment Update Recommendation

Congress should update payments for physician services by the projected
change in the input prices, less an adjustment for productivity growth of
0.9% for 2004.

In addition to a physician payment update for 2004 that keeps pace with inflation,
MedPAC also recommended that the sustainable growth rate be replaced with a sys-
tem where updates are based on an assessment of increased practice costs, adequacy
of payment, and beneficiaries’ access to care. AGA and the greater medical profes-
sional community supports this recommendation and wishes to work with Members
of the Committee to reform the physician payment update formula to achieve equi-
table physician payment rates.

AGA is thankful to Congress in general and the members of the Ways and Means
Health Subcommittee in particular for mitigating the physician payment update cri-
sis by enacting H.R. Res. 2, which contained a provision to avert a Medicare pay-
ment cut that would have jeopardized access to physicians’ services for Medicare
beneficiaries. Without this remedy, physicians could have been forced to limit or dis-
continue services to our nation’s seniors.

I1. Ambulatory Surgery Center Recommendations

A. The Secretary should expedite the collection of recent ASC charge and
cost data for the purposes of analyzing and revising the ASC payment
system.

There is no question that better data is needed to analyze the appropriateness
and equity of ASC payment rates. In fact, AGA is concerned that MedPAC's recent
report and subsequent recommendations relied on obsolete data when evaluating
Medicare ASC payment rates.

However, rather than taking legislative action to require CMS to collect ASC cost
data, Congress should direct CMS to attentively adhere to current Medicare statute.
Medicare statute already directs CMS to survey ASCs for facility costs every five
years. Further congressional action would be duplicative and confusing.

Additionally, Congress should not take action to require CMS to further use facil-
ity surveys to rebase ASC rates. Relying on facility surveys as an instrument to ac-
curately determine ASC procedure costs has proved to be an impractical means of
rebasing ASC payment rates. Congress twice intervened in 1999 and 2000 to pre-
vent CMS from implementing rebased rates that were developed using flawed sur-
vey methodology. One reason such surveys have repeatedly failed to capture accu-
rate cost data is because most ASCs are not properly equipped to respond to such
a survey.

Instead, Congress should consider new approaches to rebase ASC rates, and urge
CMS to work collaboratively with the ASC community to develop methods to accu-
rately capture ASC procedure cost experience and rebase ASC rates. Until a more
accurate data collection method is determined, attempts to rebase rates based on
obsolete approaches will continue to be inadequate.

B. Congress should eliminate the update to payment rates for ASC services
for fiscal year 2004.

AGA does not agree with this recommendation and challenges the rational
MedPAC used to reach it. To reach this recommendation, MedPAC made assump-
tions based on ASC growth statistics, yet did not support the assumptions with evi-
dence. MedPAC concluded that the growth in the number of ASCs is attributable
to payment rates that exceed procedure costs.

There are several reasons why the number of ASCs has grown, including the fol-
lowing:

« Technological advancements, including closed surgical techniques—e.g.
colonoscopy and endoscopy—and fast-acting anesthetics have made it possible
for a broader range of procedures to be performed safely in the ASC setting.

e The number of ASCs has increased proportionally to CMS expanding the list
of procedures approved for the ASC setting. As CMS expands this list, it is rea-
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sonable to expect that it becomes increasingly feasible for an ASC to operate,
modestly sustain itself, and for more ASCs to develop as a result.

« ASCs are attractive to physicians, because they return control over procedure
scheduling to the physician. Because of scheduling efficiencies, surgeons are
able to perform more surgical procedures per day in the ASC setting and thus
provide services in a more efficient and cost-effective manner.

* Managed care entities, including those that participate in the M+C program,
are also driving ASC growth, because they recognize the efficiencies and savings
inherent in the ASC setting.

Medicare payments to ASCs have been held relatively constant in recent years.
In fact, the Balanced Budget Act of 1997 limited Medicare ASC payment updates
to the consumer price index for urban areas minus 2% for the period 1998-2002.
Therefore, Congress should inflate, rather than eliminate, the update to ASC pay-
ment rates for fiscal year 2004, considering the treatment of ASCs in 1998-2002.

C. Until the Secretary implements a revised ASC payment system, the Con-
gress shold ensure that payment rates for ASC procedures do not ex-
ceed hospital outpatient PPS rates for those procedures after account-
ing for differences in the bundle of services covered.

AGA appreciates that MedPAC recognized that creating greater consistency be-
tween what Medicare pays for procedures performed in the HOPD and the ASC set-
ting must not be achieved through arbitrary across-the-board adjustments that fail
to account for inherent differences in the current payment schematic used to reim-
burse hospitals and ASCs. Oftentimes, HOPD base payments paint an inaccurate
picture of procedure-by-procedure payments, because hospitals are eligible to bill for
services that ASCs cannot. Also, hospitals are entitled to supplemental payments
and add-ons that ASCs are not.

Additionally, AGA is disappointed that MedPAC compared only 2003 HOPD and
ASC rates. Hospital payment rates have varied from year to year. In 2003, an ASC
payment rate may have been higher than the HOPD rate. However, the HOPD rate
may have been higher in previous years and could be higher in the future. For ex-
ample, in 2001 HOPDs were paid $396 for three common gastroenterological proce-
dures (diagnostic colonoscopy, colonoscopy with lesion removal and colonoscopy with
bioposy), in 2002 the rate for the same procedures fell 6.5% to $372, then in 2003
those rates increased 11% to $413. A comparison based on only one year’s rate dif-
ferences is deficient.

This recommendation also fails to consider the impact on single-specialty ASCs,
such as those furnishing only gastroenterological procedures. It is crucial to note
that the majority of ASCs are single-specialty. Therefore, if Medicare procedure re-
imbursement amounts are less than actual costs, a single-specialty ASC would risk
having a negative net margin, because unlike multi-specialty ASCs, there is no op-
portunity for cross-subsidizing less-than-cost procedure reimbursements with other
procedure payment rates.

AGA urges Congress not to take sudden action to standardize payment rates be-
tween HOPDs and ASCs. Congress should first examine the two settings and con-
sider the similarities and differences. Once that is achieved, ASC rates can be effec-
tively rebased while maintaining the patient-friendly, cost-efficient, and high-quality
nature of ASCs.

f

American Society for Gastrointestinal Endoscopy
Oak Brook, Illinois, 60523
March 19, 2003

The Honorable Nancy Johnson

Chair, Subcommittee on Health
Committee on Ways and Means

1136 Longworth House Office Building
Washington, D.C. 20515

Dear Representative Johnson:

On behalf of the American Society for Gastrointestinal Endoscopy (ASGE), | am
pleased to submit this statement for the record of the Subcommittee’s March 6 hear-
ing on the recommendations of the Medicare Payment Advisory Commission
(MedPAC). | request that this statement be made part of the formal hearing record.

ASGE represents more than 7,500 physicians who specialize in the use of endos-
copy to diagnose and treat gastrointestinal diseases and conditions. For example,
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they use colonoscopy to screen for colo-rectal cancer. Early identification and re-
moval of precancerous polyps can prevent the development of this fatal cancer in
almost all cases.

Many of the procedures performed by ASGE members require the use of mod-
erate, or conscious, sedation. In a few cases, even deeper sedation may be required
for certain patients. Gastroenterologists, and other physicians who perform these
procedures, have found that the ambulatory surgery center (ASC) is an appropriate
setting for these services. The regulatory requirements imposed on ASCs by states
and Medicare help assure a safe environment for the patient undergoing one of
these procedures. Approximately 40% of Medicare endoscopies are performed in
ASCs. The balance of the procedures requiring sedation are conducted in the hos-
pital outpatient department. Most physician offices do not meet the safety standards
that exist in the ASC and the outpatient department; therefore, few endoscopic pro-
cedures requiring conscious sedation are performed in that setting.

Because of the safety, efficiency and cost effectiveness of the ASC, it has become
an important part of modern Gl practice. Patients often prefer this setting to the
hospital, and the co-payments for Medicare patients are generally much lower in the
ASC than in the hospital outpatient department. This cost savings to the Medicare
patient is an added reason that patients and physicians have found the ASC to be
an excellent site for the delivery of Gl endoscopy.

Therefore, we are deeply concerned by the Medicare payment reductions rec-
ommended by MedPAC. The Commission has made three recommendations to Con-
gress regarding ASC payments. First, MedPAC recommended that the Department
of Health and Human Services collect up to date ASC cost information in order to
be able to establish appropriate payment rates for the services provided in this set-
ting. Second, the Commissioners suggested that ASCs receive no update in their
payments for fiscal year 2004. Third, they have urged that the payment rate for any
ASC procedure not exceed the payment for the same procedure in the hospital out-
patient department.

ASGE supports the first recommendation. The Centers for Medicare and Medicaid
Services (CMS) has failed to comply with the statutory requirement that the agency
survey ASCs every five years to determine the costs of providing services. As
MedPAC correctly noted, ASCs are paid on the basis of data collected in 1988, up-
dated occasionally for inflation. The list of covered procedures has not been updated
since 1995, even though the agency is required to do so every two years. The 1993—
1994 survey which was used as a basis for the proposed rule in 1998 was a failure
and could not be relied on. Congress recognized this problem and has twice since
then passed legislation intended to assure the collection of accurate and current cost
information. However, CMS has yet to resurvey ASCs. ASGE urges the Sub-
committee to push the agency to meet its statutory obligations. If the agency cannot
meet these basic requirements, then Congress should work with the various ASC
stakeholders to develop an alternative system that will be reliable and current.

As the transcripts of the November, December and January Commission meetings
reflect, MedPAC has no information on the costs of providing services to Medicare
beneficiaries in ASCs. We simply cannot understand how the commissioners could
favor a proposal that would reduce Medicare reimbursements by an estimated seven
percent in the absence of cost data demonstrating convincingly that Medicare pay-
ments across all ASC services were excessive. ASGE urges Congress to make certain
that it has the information that can help the Members better understand the nature
and cost of the services provided in the ASC before addressing the appropriateness
of reimbursement in that setting.

In the absence of any cost data supporting MedPAC's action, the Commission
made the argument that Medicare payments are excessive because corporate ASC
systems are favored by Wall Street and have access to adequate capital. We would
argue that quite the opposite is true. Private payers have recognized the value of
ASCs and reimburse appropriately for their services. Medicare payment is, as is
most often the case, low, and the costs of elderly patients are subsidized by private
insurance. Any favorable consideration by the markets is driven by the rate of pri-
vate health plan payment, not Medicare’s rates. Across the ASC industry, Medicare
represents less than 30% of total revenue. We urge the Subcommittee to reject this
analysis as a basis for ASC rate setting in the Medicare program.

We also object to the proposal that ASCs receive no update in fiscal year 2004.
This update is equal to the CPI-U, except in years when CMS rebases rates based
on the cost survey. In the last ten years, ASCs have received the full update only
four times. In all other years, the update has either been eliminated or restricted
by Congressional action. For example, the Balanced Budget Act of 1997 restrained
the annual update in ASC payments to CPl minus two percentage points. Effec-
tively, there was almost no update of rates for five years. In fiscal year 2003 that
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provision expired, and ASCs received the full update of three percent. This increase
was also lower than the increase granted to hospitals for the 2003 hospital out-
patient department prospective payment system (HOPD PPS).

ASCs have experienced significant cost increases in many operational areas. Li-
ability insurance premiums have grown significantly in most states, and labor costs,
particularly for nursing, have increased substantially. New medical technology,
while often very beneficial to the patient, is not inexpensive and the pace of techno-
logical change is very rapid. Medicare payments for ASCs are not keeping pace with
changing costs. The full inflation update, currently estimated to be 2.7 percent for
fiscal year 2004, is badly needed by our centers to help offset some of these cost
increases.

ASGE can accept the principle that ASC rates ought not to exceed HOPD rates
for the same procedures. However, the comparison of ASC rates to HOPD rates, as
if the HOPD PPS were the gold standard of payment, also lacks credibility. The
legal bases for determining the rates in both settings are very different. In fact, the
ASC payment system is among the earliest prospective payment systems in Medi-
care. In virtually every other area of Medicare reimbursement, Congress has copied
its success. The HOPD PPS is of much more recent vintage and the data sources
(hospital cost reports instead of cost surveys) are very different. Even if the Centers
for Medicare and Medicaid Services (CMS) had carried out its legal responsibilities
toward the ASC payment system, which it clearly has not since there has been no
cost survey since 1994, we would not be surprised if the calculations produced re-
sults different from those that arise from the use of hospital cost reports to calculate
the HOPD PPS. The mere fact that both systems rely on different data sets and
different methods of rate calculations will lead to differences in payments for the
same services. This does not make either system, or the resulting rates, right or
wrong. They are simply different for the reasons stated.

We also note that the HOPD PPS is a work in progress. There has been substan-
tial movement in the payment values assigned to individual services. This has been
true of Gl services as well as many others. In fact, in those limited situations where
the ASC payment for an endoscopy exceeds the outpatient rate, we have noted that
the gap has closed as CMS has gained more experience with the PPS. We believe
that Congress should delay any action on equalizing ASC and PPS reimbursement
until the PPS rates are more settled. To regard this system at this early stage of
implementation as the benchmark for payment would be a serious error. In time,
as CMS and hospitals gain more experience with the system and the underlying
data, the outpatient PPS might become a basis for judging the adequacy of Medicare
reimbursement in other settings. However, to give the PPS such a level of credibility
at this time is premature.

A further important point is the fact that Medicare bundles medical and surgical
services differently in the HOPD PPS and the ASC facility fee. The published fees
do not reflect the differences. For example, hospitals are able to bill radiology serv-
ices separately from the APC for the surgical service. ASCs cannot bill radiology
separately from the facility fee. Unless adjustments are made to equalize the service
bundles, any simple comparison of rates will lead to incorrect conclusions.

ASGE notes that more than 2300 procedures are covered by Medicare in the ASC.
Only 350 of them are paid more in the ASC than in the hospital. All the other rates
are below the hospital payments. ASGE is disappointed that MedPAC did not rec-
ommend the corollary to their view that the HOPD PPS rate should be the ceiling.
Why has the Commission not suggested that those lower ASC rates be brought clos-
er to the hospital level? After all, if one goal is to assure that payment rates do not
drive site of service selection, then the rates must be comparable across all settings.
This omission, we believe, further undermines the credibility of the recommendation
now pending before Congress.

ASGE does not believe that the current ASC payment system is perfect. Indeed
there are many problems with it, not the least the fact that CMS has consistently
failed in its statutory obligations to keep the cost data and list of covered procedures
up to date. We are fully prepared to engage in a serious discussion with Congress
on how the ASC payment system could be improved. In fact, we have participated
in such discussions with CMS staff since their ASC “town meeting” in 1996. We be-
lieve the wiser course for Congress would be to disregard MedPAC's recommenda-
tions and focus attention to the need to have a workable, current payment system
for ASCs.

In conclusion, we strongly urge the Subcommittee to reject MedPAC's proposals
to reduce Medicare payments to ASCs. If adopted, its contribution to deficit reduc-
tion would be miniscule, but its impact on the services available to Medicare bene-
ficiaries in ASCs could be significant. Congress would have been better served if
MedPAC had made the effort to work with experts in the ambulatory surgery center
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arena and then brought recommendations to Congress on ways to keep the ASC
payment rates current.

On behalf of our members, and most importantly the Medicare beneficiaries they
serve, we urge your careful consideration of these views. ASGE is fully prepared to
work cooperatively with Subcommittee to address these important issues. Please
contact me directly or our Washington Representative, Randy Fenninger, at 202—
833-0007 if you need additional information on the use of ambulatory surgery cen-
ters by gastroenterologists and other endoscopic specialists.

Sincerely,
David L. Carr-Locke, M.D.
President

Federated Ambulatory Surgery Association
Alexandria, Virginia 22314
March 20, 2003

The Honorable Nancy Johnson

Chair, Subcommittee on Health
Committee on Ways and Means

United States House of Representatives
Washington, D.C. 20515

Dear Madam Chairman:

The Federated Ambulatory Surgery Association (FASA), the largest national asso-
ciation of single—and multi-specialty ambulatory surgery centers (ASCs) and the
health care professionals who deliver services in them, submits these comments on
the recommendations of the Medicare Payment Advisory Commission (MedPAC) re-
lating to payments to ASCs. We request that this letter be made part of the official
record of the Subcommittee’'s March 6 hearing on the MedPAC recommendations.
Attached is the letter sent to MedPAC commenting on the draft ASC chapter. It fur-
ther documents the lack of information and knowledge that the staff and commis-
sioners brought to this issue.

Access by Medicare beneficiaries and other patients to ASCs is a prime concern
for FASA, and thus we appreciate the opportunity to comment on how MedPAC's
recommendations to change the reimbursement of ASCs detract from the industry’s
efforts to deliver high quality and cost-effective surgical care to all patients. We esti-
mate that the total impact on ASC Medicare revenues would be 10 percent, a sig-
nificant reduction by any standard. In fact, Congress recently acted to prevent a
similar occurrence from taking place in physician payments, substituting a payment
increase for a payment cut that if allowed to go forward would have reduced physi-
cian payments by 10 percent over two years. Congress properly responded to the
concerns about access to physicians that were raised. We urge Congress to give
similar consideration to the access problems that would result from a 10 percent re-
duction in ASC payments in one year.

FASA believes that MedPAC may not have been fully informed about the ASC in-
dustry and its history. The overall tone of the recommendations and MedPAC's fail-
ure to recognize the significant contributions by ASCs to the well being of many
Americans, including many Medicare beneficiaries, cause us to question whether
MedPAC adequately considered the issues. ASCs offer Medicare beneficiaries and
other patients an alternative surgical site in those communities where they exist.
In communities where patients have a choice, competition benefits the patient by
improving services and increasing choice. However, throughout the chapter, infor-
mation negative to ASCs is emphasized, but almost no information favorable to
ASCs is included, resulting in a biased discussion that does little to meet Congress’
need for impartial and reliable information upon which to build payment policies.

In fact, ASCs are well received by patients, physicians and other medical staff.
By any measure they provide an excellent surgical result at highly competitive
rates. ASCs provide critical space that relieves pressure on existing hospital facili-
ties and makes it possible for patients to have access to surgery more quickly. If
all ASCs closed tomorrow, it would be impossible for existing hospitals to fill the
void. Certainly, patients would have to wait much longer for surgery.

MedPAC makes three recommendations relative to ASCs; however, only one, the
recommendation to expedite the collection of recent cost and charge data, is based
on fact. The other two recommendations, to eliminate the annual update and cap
ASC rates at HOPD levels, are based only on speculation. The salient fact is that
there is no recent data on ASC costs to allow MedPAC or any other agency to deter-
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mine if Medicare payments are appropriate to the services provided in these set-
tings. Absent this data, any recommendation on future payments is pure guesswork.
It Is not at all clear why MedPAC would risk its reputation for fair, data driven
analysis to make these recommendations. While ASC payments are less than one
percent of all Medicare spending, the damage that the proposals could do is large.
The great majority of the approximately 3,300 ASCs in the United States are not
part of large corporate chains, but are small community owned enterprises with lim-
ited financial resources. More than 61 percent of ASCs employ 20 or fewer employ-
ees.

MedPAC bases its conclusions on the adequacy of Medicare rates on “market fac-
tors, such as entry and exit of providers, changes in the volume of services, and pro-
viders’ access to capital.” FASA contests the appropriateness of using market factors
as a proxy measure for assessing the adequacy of Medicare rates. For this to be a
reliable measure, Medicare rates would have to be a significant portion of ASC pay-
ments and a major factor in Wall Street's investment assessments. Investment deci-
sions are more dependent on factors other than Medicare payment rates because
Medicare is not a dominant payer for most ASCs. A recent FASA survey found that
the median Medicare revenue for ASCs was 28 percent. Data from large corpora-
tions suggests that it is an even lower percentage for many of them. The market
simply is not going to respond to a minority payer whose rates are well known to
be on the low side of commercial payment. A major factor in investment decisions
is other alternative investment opportunities. Thus, recent problems in other sectors
of the economy are a major factor in ASCs’ current access to capital. Moreover, the
vast majority are small providers as noted above and are not financed by Wall
Street.

MedPAC also cites industry growth as another factor illustrating the adequacy of
Medicare payments. However, Medicare payments are not generous in comparison
to the commercial payers. ASC growth, therefore, must be fueled by other factors
unrelated to Medicare payment rates. These include changes in surgical and anes-
thetic techniques that have allowed more procedures to move to an outpatient set-
ting. In fact, outpatient surgery in all settings now constitutes 70 percent of all sur-
gery performed in the United States; and data show that surgical volume in hospital
outpatient departments and physician offices has grown more quickly. Patient and
physician desire for an alternative to the traditional hospital model are other forces
behind the growth of ASCs. An aging population would account for both the in-
creased use of the ASC by Medicare beneficiaries and an increase in surgical de-
mand.

To examine the adequacy of Medicare payments, MedPAC should have looked at
two other sources of information that are far more accurate indicators of the appro-
priateness of payment than the “market factors” analysis that was conducted. Both
sources of information were provided to the Commission during the time it was con-
sidering ASC payment issues. They simply were not used.

One measure of the paucity of Medicare ASC payments is a 2002 study conducted
by Ingenix, Inc for the Texas Workers’ Compensation System. Ingenix was asked to
help establish a new fee schedule for the workers’ compensation program based on
Medicare rates. Ingenix found that commercial rates for hospital inpatient were be-
tween 107 and 121 percent of Medicare; hospital outpatient department rates were
140 and 148 percent of Medicare; and ASC rates were between 225 and 233 percent
of Medicare, demonstrating the enormous disconnect between Medicare rates and
the rest of the market. Moreover, it shows that ASC payments are low even com-
pared to other Medicare rates.

Another point demonstrating the problems with the Medicare rate structure is the
distribution of services provided to beneficiaries compared to non-Medicare patients.
Of the 2,300 Medicare approved ASC services, only a few ophthalmology and gastro-
enterology procedures constitute the vast majority of procedures performed. To some
extent, the Medicare distribution is due to the Medicare beneficiaries’ needs, but the
needs of patients of different ages are not as different as these distributions suggest.
This maldistribution of services is further evidence that Medicare rates are not ade-
quate across the board, a strong argument against eliminating the annual inflation
update that would affect all services.

Even though these two pieces of information did not convince MedPAC that Medi-
care payments are inadequate, we suggest that there was simply not enough other
information available to MedPAC to allow it to make a recommendation to change
the Medicare payment structure. Moreover, there does not appear to be a significant
reason to do so. ASC payments in total are a miniscule part of the Medicare budget
so even a major reduction for our small industry will have a negligible effect on total
Medicare spending. In fact, these cuts could drive Medicare beneficiaries into higher
cost settings, not only offsetting any savings accrued from the ASC industry, but
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also adding to overall costs to Medicare and to beneficiaries. This point is particu-
larly important. Patients who receive surgery in an ASC pay a copayment of 20 per-
cent, regardless of the procedure. In the hospital outpatient, 20 percent is the min-
imum amount and copayments can run much higher depending on the procedure.

FASA is willing and eager to engage in a thorough discussion of how to appro-
priately set Medicare payment rates. In fact, we have been engaged in such discus-
sions with the Centers for Medicare and Medicaid Services (CMS) for almost two
years. Should Congress adopt MedPAC's recommendations, no benefit will be
achieved for the Medicare beneficiary or the Medicare program, nor will there be
any measurable reduction in the current federal budget deficit. However, such an
action would further the process of making the Medicare patient a second class cit-
izen and limit their options for care even further.

The recommendation that there be no update for fiscal year 2004 is particularly
troubling in light of the increased expenses facing ASCs. Like other health care in-
stitutions, the nursing shortage has placed significant pressure on wages. The last
two years have seen significant increases in the costs of nursing personnel. Congress
has acted on several fronts, as has the Administration, to address the nursing short-
age, recognizing that it is a problem that affects patient care and medical costs
across the health care system.

All insurance premiums have increased, and liability insurance has been particu-
larly volatile. The same increases that affect physicians affect ASCs. The recent pas-
sage by the House of H.R. 5 is dramatic recognition of the problems caused by sky-
rocketing premium costs and limits on insurance availability. ASC’s ability to re-
spond to these cost increases is limited. We are disappointed that MedPAC did not
pay greater attention to these two important cost drivers. We urge the Sub-
committee to rely on its own experience in both areas and reject the call for no infla-
tion update.

Even if ASCs did not face these twin cost pressures, they have fallen further be-
hind inflation over the last decade. The cumulative change in the CPI-U (the basis
for the ASC update) from 1994 to 2002 was 22.4 percent. The cumulative updates
for ASCs in that same period totaled 9.1 percent. This difference exists because of
Congressional action to reduce Medicare spending in omnibus budget legislation in
1993 and 1997. Had ASCs been given the statutory update each year during that
period, the rate structure and the distribution of services performed in ASCs would
have been very different. For example, Group 7 would be $1311.46 instead of the
current national rate of $995. Loss of another update would only increase the dis-
parities between the real costs of providing surgical services and Medicare pay-
ments. In our experience, only Medicare has fallen so far behind the realities of
medical costs. Private payers recognize the value of ASCs and reimburse them more
appropriately.

MedPAC's final recommendation, that ASC rates not exceed APC rates for the
same procedure, is equally flawed and premature. First, the rates are calculated in
entirely different ways, using different data and a different mix of services. Unless
costs in both settings are measured in an identical manner, it is impossible to deter-
mine which numbers are correct. Second, use of the APC rate as a gold standard
is premature. These rates have changed significantly in the three years that the
HOPD PPS has been in place. Until the rates stabilize, it is premature to use them
as any kind of standard to justify legislative action now. Third, the services that
are included in an APC in the HOPD and in the ASC facility fee groups are not
identical. ASCs, for example, cannot bill for radiology. HOPDs can bill separately
for this service. Until the service units are defined equally, any comparison of pay-
ment rates is meaningless. To suggest otherwise is to mislead Congress and the
public.

On behalf of its members, FASA appreciates the opportunity to provide the Sub-
committee with these comments on the MedPAC recommendations. Changes in re-
imbursement will have a dramatic impact on the ASC industry and the delivery of
outpatient care for Medicare beneficiaries. We look forward to the opportunity to
work with the Subcommittee as it considers the MedPAC recommendations. Please
do not hesitate to contact FASA if we can be of any assistance as you consider these
recommendations and any other Medicare policy changes that might impact on the
delivery of surgical services in ambulatory surgery centers.

Sincerely,
Kathy Bryant
Executive Director

Attachment



88

Federated Ambulatory Surgery Association
Alexandria, Virginia 22314
January 27, 2003

Mark E. Miller, PhD
Executive Director
MedPAC

601 New Jersey Ave, NW
Suite 900

Washington, DC 20001

RE: Chapter 2, Section 2F: Assessing payment adequacy and updating payments for
ambulatory surgical center services.

Dear Dr. Miller:

The Federated Ambulatory Surgery Association (FASA), the largest national asso-
ciation of single—and multi-specialty ambulatory surgery centers (ASCs) and the
health care professionals who deliver services in such ASCs, submits these com-
ments regarding the proposed chapter 2, Section 2F issued by MedPAC. Access by
Medicare beneficiaries and other patients to ASCs is a prime concern for FASA and
thus we appreciate the opportunity to comment on how MedPAC's proposed rec-
ommendations changing the reimbursement of ASCs detracts from the ASC indus-
try’s efforts to ensure quality and cost-effective health care to all patients.

At the outset, FASA is concerned with regards to the overall tone of the chapter
and its failure to recognize the significant contributions by ASCs to the well-being
of many Americans, including many Medicare beneficiaries. ASCs offer Medicare
beneficiaries and other patients an alternative in those communities where ASCs
exist. In communities where patients have a choice, competition benefits the patient
by improving services and increasing choice. Throughout the chapter, information
negative to ASCs is emphasized, but almost no information favorable to ASCs is in-
cluded, resulting in a biased discussion that does little to improve the quality of the
debate on these issues. A couple of examples demonstrate this point. None of the
almost 2000 procedures for which the ASC gets paid less than the hospital out-
patient department (HOPD) are even mentioned. In one case, the ASC is paid 2563
percent less than the HOPD. The excellent Wall Street performance of a few ASC
chains is discussed, but only one of the several that have had poor Wall Street per-
formance is mentioned and its troubles are dismissed as being unrelated to ASC
issues. Further, information on the inadequacy of payment rates is not included.

MedPAC makes three recommendations relative to ambulatory surgery centers
(ASCs); however, only one, the recommendation to expedite the collection of recent
cost and charge data, is based on fact. The other two recommendations, eliminating
the annual update and capping ASC rates at HOPD rates, are based only on specu-
lation. The salient fact is that there is no recent data on ASC costs to allow
MedPAC or any other agency to determine if Medicare payments are appropriate
to the services provided in these settings. Absent this data, any recommendation on
future payments is pure guesswork. It is not at all clear why MedPAC would risk
its reputation for fair, data driven analysis to make these recommendations. While
ASC payments are only about one percent of all Medicare spending, the damage
that the proposals could do are large. The great majority of ASCs are not part of
large corporate chains, but are small community owned enterprises with limited fi-
nancial resources.

MedPAC bases its conclusions on the adequacy of Medicare rates on “market fac-
tors, such as entry and exit of providers, changes in the volume of services, and pro-
viders' access to capital.” FASA contests the appropriateness of using market factors
as a proxy measure for assessing the adequacy of payments rates. For this to be
a reliable measure, Medicare rates would have to be a significant factor in Wall
Street's investment assessments. Conceding that Medicare reimbursement policy is
a factor, we do not believe that it is a significant one. First, Medicare is not a domi-
nant payer for most ASCs. A recent FASA survey found that the median Medicare
revenue for ASCs was 28 percent. Data from large corporations suggests that it is
an even lower percentage for many of these. The market simply is not going to re-
spond to a minority payer whose rates are well known to be on the low side of com-
mercial payment. A major factor in investment decisions is other alternative invest-
ment opportunities. Thus, recent problems in other sectors of the economy are a
major factor in ASCs current access to capital.

MedPAC also cites industry growth as another factor illustrating the adequacy of
Medicare payments. However, growth clearly cannot be the result of generous Medi-
care payments, because they are not generous in comparison to the commercial pay-
ers. ASC growth, therefore, must be fueled by other factors unrelated to Medicare
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payment rates. These include changes in surgical and anesthetic techniques that
have allowed more procedures to move to an outpatient setting. In fact, outpatient
surgery in all settings now constitutes 70 percent of all surgery performed in the
United States. Patient and physician desire for an alternative to the traditional hos-
pital model are other forces behind the growth of ASCs. An aging population would
account for both the increased use of the ASC by Medicare beneficiaries and an in-
creasing surgical demand.

Having said that market factors are an inappropriate measure of the adequacy
of Medicare ASC payments, we would suggest MedPAC look to two other sources
of information as to the adequacy.

One measure of the paucity of Medicare ASC payments is a 2002 study conducted
by Ingenix, Inc for the Texas Workers’ Compensation System. Ingenix was asked to
help establish a new fee schedule for the workers’ compensation program based on
Medicare rates. Ingenix found that commercial rates for hospital inpatient were be-
tween 107 and 121 percent of Medicare; hospital outpatient department rates were
140 and 148 percent of Medicare; and ASC rates were between 225 and 233 percent
of Medicare, demonstrating the enormous disconnect between Medicare rates and
the rest of the market. Moreover, it shows that ASC rates are low, even compared
to other Medicare rates.

Another point demonstrating the problems with the Medicare rate structure is the
distribution of services provided to beneficiaries of that program compared to non-
Medicare patients. ASC services to the Medicare population are heavily weighted to
only a few ophthalmology and gastroenterology procedures (approximately 70 per-
cent of all services), with only 30 percent coming from the other 2000 procedures
on the ASC list. This skewed distribution does not exist among private patients. To
some extent, the Medicare distribution is due to the Medicare beneficiaries’ needs,
but the needs of patients of different ages are not as different as these distributions.
This maldistribution of services is further evidence that Medicare rates are not ade-
quate across the board, a strong argument against eliminating the annual inflation
update that would affect all services.

While we recognize that these two pieces of information may not convince
MedPAC that the payments are inadequate, we suggest that there is simply not
enough information available to MedPAC to make a recommendation to change the
Medicare payment structure. Moreover, there does not appear to be a significant
reason to do so. ASC payments in total are a miniscule part of the Medicare budget
so even a major reduction for our small industry such as those proposed in this
chapter will have a negligible affect on total Medicare spending. The harm that
could be done to certain segments of the industry could in fact drive Medicare bene-
ficiaries into higher cost settings. FASA strongly recommends that MedPAC hold off
making any recommendations on ASC payments until it has the opportunity to
study the issue thoroughly. Ironically, the recommendations that MedPAC is mak-
ing may actually delay the collection of the cost data that it desires as CMS staff
are diverted from executing their duties under the existing statutory framework to
address what MedPAC concedes are temporary measures until cost data can be col-
lected.

FASA is willing and eager to engage in a thorough discussion of how to appro-
priately set Medicare payment rates. In fact, we have been engaged in such discus-
sions with CMS for almost two years. FASA and MedPAC may disagree about what
is wrong with ASC rates but without data and a thorough understanding of the
issues it is likely that more harm than good will be done by premature recommenda-
tions that may well divert attention from the real issues. Should Congress adopt
MedPAC’s recommendations, no benefit will be achieved for the Medicare program
or the Medicare beneficiary, but it would only further the process of making the
Medicare patient a second class citizen and limiting their options for care even fur-
ther.

With this as a framework, the remainder of this document raises specific issues
with data, facts commentary and conclusions included in the draft chapter. Al-
though FASA is opposed to recommendations for ASC payment changes at this time,
we have made numerous suggestions that will improve the accuracy and fairness
of the report. FASA feels that these issues must be addressed if the report is to pro-
vide accurate and useful information to Congress and the public.

Background

PAGE 2 & THROUGHOUT: The Medicare requirements for ASCs are called
“conditions of coverage.” To be technically correct, the term “conditions of participa-
tion” should be changed throughout the chapter to “conditions of coverage.” Condi-
tions of participation is the term used for the hospital conditions.
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PAGE 2: Since the beginning of its consideration of ASC payments, MedPAC staff
have been raising the issue that four states have 40 percent of the nation’s ASCs.
We are unsure how this relates to the issues that MedPAC is addressing. Variances
in state ASC licensure laws and certificate of need laws are major factors in the
development of ASCs. As a result of these laws there citizens of some states have
greater access to ASCs than those of other states. Absent MedPAC making a rec-
ommendation regarding the benefits of eliminating laws that impede the develop-
ment of ASCs the geographic distribution appears to be irrelevant.

To the extent that MedPAC addresses the geographic disparity issue, FASA rec-
ommends a more thorough analysis. MedPAC notes that 40 percent of the Medicare-
certified ASCs are in four states. These states have only 33 percent of the total
ASCs and thus have a higher percentage of Medicare-certified ASCs. As mentioned
elsewhere, Medicare-certification may be a requirement for state licensure or a
major insurer in the area may require it and thus all ASCs in that state will become
certified whether or not they treat Medicare patients.?

Given the variances in state population looking only at the absolute number of
ASCs per state tells little. For example, the states mentioned above with 33 percent
of the ASCs have 27 percent of the US population. If one looks at ASCs as compared
to patient population one finds that the states with the most ASCs per 100,000 pa-
tient population are Arizona, Idaho, Maryland and Nevada. Maryland is the only
one state of the four states highlighted by MedPAC that is in the top 10 by patient
population. Texas, another state raised by MedPAC as having a lot of ASCs, ranks
30th in ASCs per patient population.

Looking at ASCs by patient population shows a more even distribution. Half of
the states have between one and two ASCs per 100,000 population. More than 75
percent of states have greater than 0.90 ASCs per 100,000 population.

Of course geographic variances exist and will as long as individual states deter-
mine what constitutes an ASC, regulate differently the operations of the ASCs and
impose varying the barriers to building one. For example, only two states have 0.50
or fewer ASCs per 100,000 population—New York and Massachusetts. Both have
imposed incredible barriers to opening ASCs. In fact, a 2002 GAO study found that
the barriers to opening an ASC in New York resulted in New York City having al-
most 30 percent of gastroenterological procedures being in physician offices, while
in the rest of the country less than 10 percent were being performed in physician
offices.

A§$lﬂl|ggi’ggo # of States
<0.50 2
51-.90 12
.90-1.00 5
1.01-2.00 25
>2.00 6

PAGE 2: The statement, “ASCs also must be licensed by a state agency or accred-
ited by a private accreditation body” is inaccurate. 42 CFR 416.40 provides that
ASCs must comply with state licensure requirements. Of course, if under state law
a license is not required than an ASC does not need one for Medicare. For example,
the New Jersey does not require a state license if an ASC has only one operating
room and is owned by licensed physicians. Medicare does grant the four mentioned
accrediting bodies deeming authority meaning that a survey by one of these groups
can suffice instead of a state or federal survey to determine compliance with Medi-
care’s conditions of coverage.

Procedures covered in ASCs

PAGE 3: MedPAC's discussion of Medicare coverage is misleading. The chapter
implies that Medicare will only cover procedures in an ASC if the procedure is on
the ASC list. This is not true; rather Medicare only pays the ASC a facility fee if
the procedure is on the ASC list. In fact, Medicare pays the physician performing
the service whether or not it is on the list. In those situations, Medicare does not
pay the ASC a facility fee and dicta in physician fee schedule regulations says that

1Please see page 9 for more information on reasons for Medicare certification.
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the patient may not be billed by the ASC. Thus, from the physician and Medicare
beneficiary standpoint it is covered.

PAGES 2 & 3: Use of the Berenson-Eggers Type of Services Classification system
comparison is confusing to those not familiar with the system, which is likely to in-
clude many members of Congress. For example, when MedPAC uses “other eye pro-
cedure” it raises the question of “other than what.” Those familiar with the system
may know it means other than cataract removal and lens insertion, but the unin-
formed may ask what does this mean. Some have thought, for example, it means
an eye procedure on the second eye. Similarly, “other ambulatory procedures” could
include almost anything and groups totally unrelated procedures together. As a re-
sult significant issues are hidden by grouping of unrelated items. If it is going to
be used, we'd suggest changing “other eye procedures” to “eye procedures other than
cataract removal and lens insertion.” Also, “other ambulatory” needs to be clarified.
Each time it is used it needs a footnote of what is included.

PAGE 3: Add to the sentence, that CMS is required to update list every two
years, “by law” to clarify why CMS is required to update the list.

PAGE 3: The statement “By allowing procedures that are frequently performed
in physician offices to be considered for coverage, this could have led to the shift
of some procedures from the less-expensive physician office setting to the more-ex-
pensive ASC setting.” is problematic for several reasons:

1. CMS never proposed allowing procedures frequently performed in the physi-
cian’s office to be added to the ASC list. CMS only proposed eliminating the
strict numerical criteria to allow CMS to make a judgment about the most ap-
propriate sites for the procedure.

2. The fact that CMS considered something for coverage could not contribute to
a shift in the site of service where it was performed. Actual reimbursement of
a facility fee in an ASC could have an impact on where the procedure was per-
formed.

3. The assumption that a physician’s office is always less expensive to Medicare
is not a valid one. The costs to Medicare for some procedures may in fact be
more. MedPAC would need to look at costs for specific procedures in each set-
ting before this statement could be made.

PAGE 3: The statement that CMS had been planning to issue a revised version
of the proposed criteria may not be accurate. The letter from CMS Administrator
Scully to Representative Stark solely indicated only that CMS intended to add pro-
cedures to the list in early 2003. It did not indicate that any other portions of the
proposed rule from 1998 were being implemented.

ASC payment system (level 2)

PAGE 4: Describing current ASC payment rates as ranging from $333 to $1399,
while technically accurate, is misleading since the highest payment that any ASC
can receive is $995. The footnote to the preceding sentence is not sufficient to clarify
the issue as it only says that one group is not currently used but does not specify
that the highest paid group ($1399) is the group that is not active. FASA suggests
the sentence be modified to read “For fiscal year 2003, the payment rates for the
eight payment rates currently used range from $333 to $995.” A footnote could be
added to this sentence saying that should any procedures be added to group nine
the payment rate would be $1399. This would be make it clear that ASCs do not
receive this level of reimbursement at this time.

Trends in Medicare payments for ASC services (level 2)

PAGE 5: The statement comparing the growth in ASCs by comparing to physician
services and outpatient surgery departments misrepresents the growth and the rea-
sons for growth. If you want to look at growth in ASCs and whether is dispropor-
tionate, the appropriate comparison would be the growth of ambulatory surgery in
outpatient departments and physician offices. Industry data demonstrates that total
surgical volume is increasing at a rate higher than that in the ASC alone. In fact,
when reviewing trends for ambulatory surgery the growth in procedures in physi-
cian offices and far outpaced that in the ASC. (See attached chart.) Perhaps a par-
tial explanation of the discrepancy is that MedPAC is looking at total volume not
ambulatory surgery volume.

Factors affecting growth of ASC services

PAGE 7: The section entitled “Benefits to Physicians” is distorted in that it fo-
cuses almost entirely on benefits that are only available to owner physicians. While
owner physicians do receive added benefits in terms of control and potential invest-
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ment income, ASCs offer benefits to physicians performing procedures whether or
not they are owners. If the primary benefits to physicians were those associated
with ownership one would expect most of the physicians performing procedures at
ASCs to be physician owners. This is not true. In some small facilities designed pri-
marily to serve the needs of the owners, only owners may perform surgery there.
However, the more usual model is for ASCS to have many more physicians per-
forming procedures there than those who have an investment interest. MedPAC has
many times mentioned the growth and success of the large ASC chains. These
chains rely on large volume from non-owner physicians. In fact, in one chain of
ASCs almost half of their facilities have no physician ownership. At a minimum this
section should have at least as much about the other benefits to physicians as the
ownership benefits. The first sentence could certainly be expanded on as many of
the Members of Congress will not know why ASCs offer greater control over sched-
uling, staffing or surgical environment. Explaining this could increase their under-
standing. In addition, the reference to “performing more procedures” should be in
this section since this is an issue related to scheduling, staffing and surgical envi-
ronment. ASCs allow physicians to perform more procedures through the oppor-
tunity to control their schedule and efficiency due to block scheduling and less down
time between procedures. Grouping this sentence in the paragraph on investing op-
portunities could be misinterpreted to imply that it relates to performing unneces-
sary procedures, which has not be discussed as part of MedPAC's deliberations.

It is true that ASCs offer physicians the opportunity to increase their invest in-
come through investing in ASCs. Although this is an appealing aspect to some phy-
sicians, physician investment in ASCs does not usually produce a major source of
income as compared to their practice. Discussing this as part of the chapter is ap-
propriate but the discussion should be balanced mentioning the benefits of physician
ownership. It should be noted through physician investment in ASCs individuals
throughout the country have a choice in where to have procedures performed and
have to wait less time to have a procedure performed. Also, in many communities
services improve at both the ASC and the HOPD due to the competition. When this
happens patients are the beneficiaries. The positive side of physician investment
needs to be discussed.

Moreover, it is particularly important that the facts in this section be accurate
and clear. The draft chapter is incomplete and gives short-shrift to several facts and
thus confuses rather than illuminates the facts. For example, it says that the Stark
law does not apply to ASCs. This is incorrect; the Stark law applies to ASCs as it
does other health care facilities. However, it only applies to referrals for designated
health services. Ambulatory surgery is not a designated health service under the
Stark Law. Physicians referring to ASCs for designated health services have the
same restrictions under the Stark law as they do in referring to other health care
facilities. This discussion is also misleading as it confuses the Stark law and the
anti-kickback law. Either one or both could be implicated in cases of physician refer-
ral to health care facilities in which he or she have an ownership interest. However,
the laws impose varied requirements and cannot be dealt with by broad general
statements. Similarly, the statement on the ASC safe harbor under the anti-kick-
back law is misleading. The conditions for the safe harbor are extremely stringent
and difficult to meet to assure that physician ownership is not a subterfuge to allow
payments for referral. An adequate discussion of this issue would include this infor-
mation and a discussion of why a safe harbor exists.

A main argument for not including ambulatory surgery as a designated health
service in the Stark law and for a safe harbor under the anti-kickback law was that
the physician referring and performing the procedure would generally make so
much more from the professional fee that any investment income to be received was
unlikely to influence the physician to perform unnecessary procedures. This is easy
to understand when one puts in the context that the maximum fee that an ASC re-
ceives from Medicare for a procedure is $995. The physician would only receive a
small proportion of this. Their share would be what is left after paying facility ex-
penses, such as drugs, supplies, equipment, rent, and staff salaries, divided by in-
vestors. Thus, in almost all cases the surgeon’s professional fee would be much larg-
er than their share of investment income from a procedure. To the extent there is
an incentive to perform unnecessary surgery for financial reasons it is the payment
for the professional fee that would be the greater incentive.

Another argument is that the ASC serves as an extension of the physician’s office.
The physician him or herself actually performs the procedure. This is very different
than referrals for laboratory services, etc.

It is inaccurate to say that “Physicians who own an ASC receive both the facility
fee and the physician fee for procedures that they perform there.” As noted earlier
in the draft chapter, to be eligible for Medicare reimbursement the ASC must be
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a distinct entity from any other, including the physician’s office. Thus, Medicare
pays fees for facility use and professmnal services to two distinct entities. While it
is true that a physician who owns an ASC may receive a distribution of profits (after
all the expenses of the ASC and its staff are paid) of which some amount may be
related to procedures that he or she performed in the ASC, his or her payment is
and must be under Medicare laws related to the amount of his or her investment
not the volume of procedures that he or she performs there. Thus, two physicians
who each invest $500,000 will each get the same distribution even though one may
have performed 100 procedures and the other only five. Thus, any connection be-
tween procedures performed and return on investment is diluted significantly. For
these reasons, this statement should be deleted.

PAGE 7: In MedPAC's discussion of the benefits to physicians, you state that “at
least one medical specialty association has encouraged its members to establish
ASCs in order to take advantage of favorable Medicare payment rates for ASC serv-
ices.” This is a misrepresentation of the referenced article. Rather than recom-
mending urologists build or invest in an ASC, Rutherford lays out important factors
that must be considered by urologists when considering creating an ASC, including
potential joint ventures, legal and regulatory issues, and financing issues. In his dis-
cussion with regards to payment rates, Ruthorford simply states, “Recent updates
in ASC payment rates from Medicare provide additional incentives for urologists to
investigate this potential site of service.”

The issue of the physician investment in health care facilities is an extremely
complex one that cannot adequately be dealt with in a few paragraphs. Given that
the focus of this discussion has been on ASC rates, it seems most appropriate to
delete this section of the report. To present an accurate and fair discussion to assist
Members of Congress in their deliberations would take significant work and time
would appear not to allow this.

Collecting recent ASC cost data (level 1)

PAGE 8: The draft chapter claims that payment disparities between settings may
be contributing to the growth in the share of surgical services provided in ASCs.
This statement makes no sense from an economic standpoint. ASCs or any other
health care provider are influenced to offer a service if the reimbursement for the
service exceeds their cost of providing it. Thus, in deciding whether to offer a service
the ASC considers whether 1t is financially viable for it to do so. Similarly, the hos-
pital decides whether or not to offer a service based upon its costs and revenue; not
the revenue of some other provider. Thus, the decision to offer a service has nothing
to do with whether or not another type of facility gets paid more or less. The fact
that the most common procedure performed in an ASC on Medicare beneficiaries is
paid less than what it is at the HOPD and was still performed several hundred
thousand times in an ASC last year would appear to prove this point.

The discussion also ignores that if the service is offered in a community in both
an ASC and HOPD it is the physician and the patient that decide where it is per-
formed not the physician. In most cases the physician is not concerned with what
the facility makes or loses on a procedure but rather factors related to his or her
performance of the procedure.

Recommendation 2F-2

PAGE 9: We would suggest that this recommendation be modified to reflect the
law more closely. The ASC statute requires CMS to conduct a cost survey every five
years. FASA sees no reason for CMS to collect charge data. In commenting on the
draft 1999 cost survey we explained our arguments saying, “We do not understand
how this (charge) data is to be used. The law requires a cost survey and the rate
to be based on costs so information on charges would seem to be unnecessary and
irrelevant. Moreover, in areas of heavy managed care and contract business, charge
data has very little relationship to the actual contractual reimbursement. Often a
schedule bears little relationship to what is actually paid. In addition, individual
contracts with payors change frequently. Given that this question is so time con-
suming to answer and has little relevance, if any, to HCFA's task of a cost based
system, we suggest that it be deleted.”

Assessing Payment Adequacy (level 1)

PAGE 9: Including a statement that the proposed rule in 1998 would have re-
duced payments for certain high-volume procedures, suggesting that the current
payments exceeded costs as measured in the 1994 cost survey is yet another exam-
ple of the bias shown throughout this chapter. If the 1998 proposed rule is to be
used as a measure of assessing ASC costs and MedPAC intends to present a fair
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picture why are not all of the rates that would have increased under the 1998 rule
mentioned. FASA’s analysis of the proposed rule, for example, shows that payments
for orthopedic procedures would have increased 24 percent when adjusted for Medi-
care volume.

However, FASA believes it is inappropriate to use the data from the 1994 cost
survey at all. This cost survey was significantly flawed in many ways and the pro-
posed reimbursements for more procedures were based upon extrapolations instead
of actual cost data. Congress prohibited CMS from implementing and CMS ulti-
mately withdrew that regulation because the industry was able to demonstrate that
major problems existed with the data collection and analysis and that it could not
be relied upon to set rates. Had that data been reliable new payment rates would
be in effect today.

In citing the growth of Medicare-certified ASCs, it should be noted that simply
because an ASC is Medicare-certified, the facility does not necessarily provide Medi-
care services. An OIG study found 16 percent of Medicare-certified ASCs provided
no Medicare services in the previous year. ASCs may choose to become Medicare
certified for a variety of reasons including state licensure, qualification for certain
insurance contracts and demonstrating quality to the public. For the number of pro-
viders to be a true measure, one would need to assess the growth in facilities pro-
viding a significant amount of Medicare services. Moreover, one would have to com-
pare the growth in ASCs generally with the growth in those providing significant
Medicare services.

It is true that most new and existing ASCs are for profit. However, increasingly
ASCs are joint ventures between doctors and not-for-profit hospitals.

PAGE 9: As discussed in the opening, FASA believes that reliance on these mar-
ket factors for determining if Medicare payment rates are adequate is nonsensical
at best. Even assuming that market factors could be relied upon for assessing pay-
ment adequacies, there are several problems with its application in this case. A
major problem with this analysis is that Medicare payments are a small percentage
of the business for most ASCs. The survey FASA conducted at MedPAC's request
showed that the median Medicare percent of total revenue is 28 percent. Since
Medicare is not a dominant payer for ASC services the impact of its rates on Wall
Street is impossible to assess. From the limited information it appears that the
firms that are often touted in this report may have less than average Medicare vol-
ume. For example, in a letter to MedPAC, HealthSouth indicated about 25 percent
of their patients were Medicare beneficiaries.

Even assuming that Wall Street likes ASCs, it should be noted that the vast ma-
jority of ASCs are not funded by Wall Street. Most ASCs are owned by local physi-
cian investors. Physicians generally do not go to Wall Street to obtain financing but
rather go to the local bank where access to capital is determined by the physician’s
credit worthiness. Moreover, recent market experience would suggest that it is risky
to base our health care system on Wall Street’s views.

In discussing market factors, the report notes the firms that have done well on
Wall Street and primarily dismisses those that have not. A balanced approach
would require that both be discussed. The one ASC stock mentioned that did not
perform well is dismissed as having nothing to do with its ASC operations. This
may be true, but it does not appear that this statement is based upon a careful
analysis of the situation but rather a glib response to some headlines. Other ASC
firms have had stock devalued; some to the point of almost going out of business.
It would appear to us that an intelligent and informed discussion of the market as
it affects ASC publicly traded companies is beyond the expertise of MedPAC and
should not be included in this report.

MedPAC ignored information provided to it showing that rates might not be ade-
quate. For example, FASA provided information about the aforementioned Ingenix
study showing that Medicare rates for ASCs were well below market both absolutely
and relative to HOPDs and inpatient Medicare rates. If it is intended to be a fair
report this information should be included.

Changes in the volume of service (level 2)

PAGES 9 & 10: FASA would suggest that MedPAC reassess whether simple
growth in the volume of services provided indicates that the rates are adequate.
Even if they are currently adequate, MedPAC should reassess if they will remain
adequate without inflation updates and if some can be cut by seven percent without
affecting access. Growth in the volume of Medicare procedures performed could be
due to increased number of Medicare beneficiaries, aging population, changes in
Medicare coverage (such as screening colonoscopies), overcrowding and long waits
in hospitals and growth in ASCs. Whether this has anything to do with Medicare
rates cannot be determined just by looking at growth. Again, a more reasonable ap-




95

proach would be to evaluate growth after isolating for these factors and comparing
growth in Medicare with growth in private insurance. It should also be noted that
Medicare services are concentrated in a relatively few procedures. MedPAC should
evaluate why this is. FASA submits that ASC payments for other procedures may
be so poor that Medicare beneficiaries are being forced to have these procedures in
hospitals. Again, FASA would point to the orthopedic rates as one example.

Accounting for cost changes in the coming year (level 1) PAGE 12:A statement is
included that “it does not appear that the ASC payment system has created barriers
to the use of new technology.” No evidence or basis for this conclusion is offered.
Based upon the anecdotal information that comes to FASA, we expect that there are
significant barriers to the use of new technology for Medicare patients. One piece
of irrefutable evidence that Medicare beneficiaries are being denied access to new
technology is that they still do not have access to the several hundred procedures
that Medicare proposed adding in 1998. Thus, at a minimum they are at least five
years behind and in reality much more than that.

Update Recommendation 2F-2 PAGE 13: MedPAC alleges that eliminating the in-
flation update in 2004 (to take effect October 1, 2003) will not reduce beneficiaries’
access to care or pose a significant burden on ASCs. Little information is provided
to support this contention. Absent data to the contrary, it is reasonable to assume
that the costs of providing services have gone up at least at the rate of inflation
since the last cost survey and rate update occurred in the late eighties. In addition
to the overall factors such as increasing real estate and energy costs, specific ASC
costs have increased. Costs of all types of insurance have risen significantly over the
last two decades. MedPAC is well aware of the escalating costs of providing health
insurance and purchasing liability insurance. Recent nursing shortage increases the
costs of staffing, which Medicare estimates is about 35 percent of an ASC's costs.
Anesthetic drugs are a significant cost to ASCs, and a rising cost as are prescription
drugs generally but also particularly due to shortages and improved drugs. Medical
technology improves and increases in costs. The chart below shows the limited infla-
tion updates that ASCs have received over the last decade. To again, deny ASCs
an inflation update would further limit their ability to treat Medicare patients. To
make the statement that this proposal would not decrease beneficiaries access one
has to conduct a more thorough analysis. For example, other payers are probably
subsidizing the care provided to Medicare patients. This subsidy is only so great and
at some point the reductions in Medicare payments will make it impossible for ASCs
to continue to care for Medicare patients at the expense of others. Moreover, this
cut has to be evaluated together with the other recommendation. Together the rec-
ommendations are almost a 10 percent cut in ASC payments. To suggest payments
can be cut 10 percent and beneficiaries will see no impact is ridiculous. If the as-
sumption is that if they aren't seen in an ASC they can go to the HOPD, MedPAC
needs to acknowledge the higher co-pays beneficiaries would incur and ascertain if
the HOPD has adequate capacity to handle the increased volume. Longer wait times
may very well be experienced. This is worth noting.

Even if one assumes that the average ASC can continue to serve Medicare pa-
tients if rates are decreased by 10 percent, one cannot make that assumption for
many single-specialty facilities whose Medicare patient volume is significantly high-
er than average. According to our recent survey, one-third of single-specialty ASCs
had a median of 80 percent Medicare revenue. These facilities will be particularly
hard hit. With higher Medicare volume the cuts will be a larger cut in total revenue.
In addition, since they are disproportionately eye and Gl centers the second rec-
ommendation will hit these facilities much harder. Of the seven percent reduction
proposed by limiting payment to the HOPD, five percent of it comes from a few oph-
thalmology and gastroenterology procedures. In addition, these facilities have less
ability to make up cuts by performing more, profitable procedures or attracting more
non-Medicare patients than do other ASCs.

PAGE 14: The report notes that there is no data to suggest that ASCs do not
incur higher costs than HOPDs. This is a purely speculative and without any data
to back it up. If MedPAC is going to include purely speculative comments it should
indicate that they are speculative. FASA would argue that the only specific data
that we have on these procedures is the data from the last cost survey in 1986 and
this data shows that these rates are appropriate. It should also be noted that there
can be absolutely no confidence at this point that the HOPD rates are not too low.
It may well be that the HOPD costs are higher than the ASC’s and it is the HOPD
rate that is too low. The new HOPD system has been particularly volatile and no
rates have been subject to more criticism than the GI ones. The chart below shows
the variability between 2000-2003 in HOPD payments for top volume procedures.
To use the HOPD payments as a gold standard at this point in time is unwise. Most
experts appear to believe it will take a few more years for this system to stabilize.
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At that point comparisons might be worthwhile, but they are certainly premature
at this point.

PAGE 14: The report notes that there is no data to suggest that ASCs do not
incur higher costs than HOPDs. This is a purely speculative and without any data
to back it up. If MedPAC is going to include purely speculative comments it should
indicate that they are speculative. FASA would argue that the only specific data
that we have on these procedures is the data from the last cost survey in 1986 and
this data shows that these rates are appropriate. It should also be noted that there
can be absolutely no confidence at this point that the HOPD rates are not too low.
It may well be that the HOPD costs are higher than the ASC’s and it is the HOPD
rate that is too low. The new HOPD system has been particularly volatile and no
rates have been subject to more criticism than the GI ones. The chart below shows
the variability between 2000-2003 in HOPD payments for top volume procedures.
To use the HOPD payments as a gold standard at this point in time is unwise. Most
experts appear to believe it will take a few more years for this system to stabilize.
At that point comparisons might be worthwhile, but they are certainly premature
at this point.

VARIABILITY IN HOPD RATES 2000-2003

% Change % Change % Change

CPT Code DESCRIPTION HOPD HOPD HOPD
From 02-03 | From 01-02 | From 00-01
66984 Cataract surg w/iol, i stage 9.90% - 19.86% 2.29%
66821 After cataract laser surgery 10.91% - 8.70% 2.29%
45378 Diagnostic colonoscopy 10.95% - 5.98% 2.29%
43239 Upper Gl endoscopy, biopsy 4.75% 4.07% 2.29%
62311 Inject spine I/s (cd) 29.39% 6.87% 2.29%
45385 Lesion removal colonoscopy 10.95% - 5.98% 2.29%
45380 Colonoscopy and biopsy 10.95% - 5.98% 2.29%
45384 Lesion remove colonoscopy 10.95% - 5.98% 2.29%
43235 Uppr gi endoscopy, diagnosis 4.75% 4.07% 2.29%
52000 Cystoscopy 25.25% - 2.47% 2.29%
64476 Inj paravertebral I/s add-on 9.38% 66.94% 2.29%
64483 Inj foramen epidural I/s 9.38% 66.94% 2.29%
64475 Inj paravertebral I/s 9.38% 66.94% 2.29%
64721 Carpal tunnel surgery 18.43% 0.58% 2.29%
43248 Uppr gi endoscopy/guide wire 4.75% 4.07% 2.29%
28285 Repair of hammertoe 16.67% 2.97% 2.29%
G0105 Colorectal scrn; hi risk ind 9.81% - 15.24% 188.43%
62310 Inject spine c/t 29.39% 6.87% 2.29%
55700 Biopsy of prostate - 22.18% 0.97% 2.29%
43450 Dilate esophagus 9.93% 22.99% 2.29%
29881 Knee arthroscopy/surgery 12.74% - 0.83% 2.29%
67904 Repair eyelid defect 20.11% 5.99% 2.29%
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VARIABILITY IN HOPD RATES 2000-2003—Continued

% Change % Change % Change
CPT Code DESCRIPTION HOPD HOPD HOPD
From 02-03 | From 01-02 | From 00-01
45383 Lesion removal colonoscopy 10.95% - 5.98% 2.29%
29877 Knee arthroscopy/surgery 12.74% - 0.83% 2.29%
66170 Glaucoma surgery 8.99% - 4.52% 2.29%

Two justifications are given for why hospitals costs may be higher than ASCs. In
both cases, the analysis is simplistic and incomplete and will do more to confuse
issues than to clarify Congressional understanding.

It is true that hospitals and ASCs have different regulatory burdens. However,
one can't conclude that one is more onerous than the other without analyzing the
complete set. Two examples of regulatory burdens are provided—EMTALA and pri-
vacy requirements. It is true that in general ASCs are not covered by EMTALA.
Having said that it does not mean that they do not have any obligation to emer-
gency patients that may show up at the ASC. Moreover, if an emergency Medicare
patient is treated at an ASC the ASC receives no Medicare payment whatsoever for
those services. From time to time, ASCs have to provide services to family members
of patients having surgery and again usually no reimbursement is received. When
hospitals provide EMTALA benefits they are allowed to bill the insurance company
or Medicare if coverage exists.

The other example—privacy is just incorrect. HIPAA applies to ASCs as it does
hospitals, and as small businesses the cost of compliance is much higher for ASCs
per patient. Moreover, many states and accrediting bodies have privacy require-
ments.

Finally, ASCs are subject to regulatory requirements that hospitals are not. Be-
fore concluding that regulations are more expensive for ASCs or hospitals a more
complete analysis needs to be done. What can be said is that the regulatory burdens
are different.

The second assertion is that hospitals treat more high-risk patients and the im-
plicit argument is that this justifies higher payments. FASA challenges both asser-
tions. First, two pieces of information are provided to support the contention that
for any given procedure hospital outpatient departments treat higher risk patients.
For example, we have found no information to support the contention that cataract
patients treated in a HOPD are higher risk than those treated in an ASC. Truly
high risk patients are more likely to have surgery performed as an inpatient and
thus are treated in the hospital but this is irrelevant to the outpatient reimburse-
ment and comparisons.

We are not familiar with the first measure of patient level of risk. When it was
presented at the MedPAC meeting, we immediately requested more information of
staff and were told that we would get that with the chapter. The chapter does not
include sufficient information for us to analyze it nor did we have time in the three
working days before comments were due to research this.

The second analysis is sheer nonsense. Due to the unconventional nature of what
was being suggested as a risk analysis when it was presented at MedPAC, it was
difficult for commissioners and audience to understand. As we have come to under-
stand it, staff are suggesting that you can measure whether a patient is likely to
require more services during a particular surgical procedure by measuring the total
payments Medicare makes on their behalf during a year. It is hard for us to under-
stand an informed health policy group even making such a suggestion. More Medi-
care expenses would appear to mean only that that person is accessing the health
system more or in more costly ways. Why they access the health system more would
determine whether or not it is a measure of riskiness. A few examples might best
demonstrate the flaws in this logic.

« A person with a high risk condition who is being treated regularly may see a
health care provider more and incur higher costs while a person with the same
condition but undiagnosed may incur few expenses in that year. Most surgical
providers would prefer to treat the first person rather than the second.

« A person in a car accident (before or after outpatient surgery) would have very
high expenses but would not impose any greater risk for surgery.

« A very high risk person that had surgery in the first month of the year and
was murdered three days after surgery would have still been high risk at time
of surgery but would be very low risk in MedPAC analysis.
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« A person living in the city with easy access to providers might make more visits
than a similarly risky individual living 200 miles from the nearest hospital.

« Ability to pay for care might affect access but not risk.

« A provider that orders more tests and procedures may affect how much care a
patient receives but not riskiness.

* Lonely elderly patients visit providers more driving up costs but not changing
risk factors.

« High use of the emergency room rather than a primary care provider may in-
crease costs but not risk.

These examples demonstrate why a simple comparison of Medicare payments
shows little about riskiness. We believe it is fundamentally flawed and should not
be used to even make crude comparisons of risk.

PAGES 14 & 15: Even if one accepts that hospitals treat patients with more
health conditions, we are not convinced this justifies higher payments. Usually
riskier patients cost more to treat because you are looking at the total care pro-
vided. For example, a riskier patient in skilled nursing needs more care or the pri-
mary doctor must provide treatment for a whole variety of conditions. This makes
sense. However, for outpatient surgery reimbursement you are talking only about
the facility costs that are incurred on one day. This is episodic care and the presence
of risks and complicated conditions may not affect significantly the usual cost of pro-
viding care. Of course, the patient may incur some additional pre-testing to deter-
mine the appropriateness of surgery in the outpatient setting but this is not part
of the payment for surgery and thus is either paid to another provider such as lab
or x-ray facility or physician or an additional payment to HOPD.

FASA asked a few of its members to determine additional costs of caring for high
risk patients. The general conclusion was that the impact on the bottom line of costs
was minimal. Most additional tests required would be conducted before surgery and
the costs paid to another provider or in the HOPD case as a separate payment.
Some additional costs were incurred but most found these to be limited. For exam-
ple, for the diabetic patient the additional costs were for a fingerstick blood glucose
test immediately before surgery and before they were discharged. Some also thought
the diabetic patient might be in recovery slightly longer than a regular patient.
Based upon this quick review, we do not think justifying additional payments based
upon a slightly higher risk status of patients is legitimate. We would have liked to
have done a more comprehensive assessment but time did not permit.

PAGE 17: The draft chapter asserts that revising the ASC payment system based
upon recent cost data should reduce disparities between HOPD and ASCs. This may
be true, but at this point it is pure conjecture. No information has been considered
that suggests the variations are due to anything other than different methods of col-
lecting the data. If in fact, there are legitimate differences in the cost of treating
in different settings more recent data might increase not decrease disparities.

PAGE 17: As discussed on page 8, paying different providers different amounts
does not in and of itself create an incentive to move the case from one site to an-
other. The issue is profitability for the facility that affects the decision.

Recommendation 2F-3

MedPAC's final recommendation, that ASC rates not exceed APC rates for the
same procedure, is equally flawed and premature. First, the rates are calculated in
entirely different ways, using different data and a different mix of services. Unless
costs in both settings are measured in an identical manner, it is impossible to deter-
mine which numbers are correct. Second, use of the APC rate as a gold standard
is premature. These rates have changed significantly in the three years that the
HOPD PPS has been in place. Until the rates stabilize, it is premature to use them
as any kind of standard to justify legislative action now. Third, the services that
are included in an APC in the HOPD and in the ASC facility fee groups are not
identical. ASCs, for example, cannot bill for radiology. HOPDs can bill separately
for this service. Until the service units are defined equally, any comparison of pay-
ment rates is meaningless. To suggest otherwise is to mislead Congress and the
public.

It is also a fallacy to assume that a hospital or an ASC will make a decision on
whether or not to provide a service based on the payment made to the other facility.
ASCs do not care if the HOPD can provide the service based on the financial impact
of APC rates. They care only if they can provide the service based on the financial
realities of their own rate structures.

On behalf of its members, FASA expresses appreciation to MedPAC for consid-
ering our comments on your report to Congress. Changes in reimbursement will
have a dramatic impact on the ASC industry and the delivery of outpatient care for
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Medicare beneficiaries. We also appreciate the time that MedPAC Commissioners
and staff have devoted to this issue and in particular to conversations with FASA
and other ASC industry representatives to facilitate a thorough understanding of
the issues. We look forward to speaking with you about the issues we have raised.
Please do not hesitate to contact FASA if we can be of any assistance as you finalize
the chapter.
Sincerely,
Kathy Bryant
Executive Director

Attachment
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Statement of the National Association of Home Care and Hospice

The National Association for Home Care and Hospice (NAHC) is the largest na-
tional home health trade association representing nearly 6,000 member organiza-
tions. Among our members are Medicare-participating home care providers, includ-
ing nonprofit agencies like the VNA, for-profit chains, public and hospital-based
agencies, free-standing agencies. We also represent home care aide and hospice or-
ganizations.

NAHC is pleased to be able to submit our statement for the record to the Com-
mittee on Ways and Means Subcommittee on Health on the Medicare Payment Ad-
visory Commission’s (MedPAC) recommendations and report to Congress on home
care payment adequacies. Those recommendations include a freeze in payment rates
with no market basket inflation update for fiscal year 2004, a one year increase of
5 percent in PPS rates for rural patients (to replace a 10 percent add-on that expires
in April 2003), and the Department of Health and Human Services’ continuing anal-
ysis of access to home health services. MedPAC did not address the 15 percent cut
that took effect October 1, 2002. The MedPAC recommendations are based upon a
number of factors including profit margins, entry and exit into the marketplace, ac-
cess to care and other factors demonstrating payment rate adequacy.

NAHC believes that MedPAC's recommendations fail to address serious and grow-
ing access problems under the Medicare home health benefit. Further, NAHC be-
lieves that MedPAC recommendations are based upon extremely limited and soft
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data and projections on provider costs and revenues. Finally, MedPAC recommenda-
tions appear to be based upon the acceptance of a dramatically altered scope of the
home health benefit without any authorization from Congress for that benefit
change.

In specific response to the recommendations it must be noted:

In the first full year of PPS, 300,000 fewer Medicare beneficiaries found access
to home health services. This represents a 12 percent decline in the number of
Medicare home health users in just one year. This decline is on top of the 1
million-user decrease from 1998 to 2000.

CY TOTAL MEDICARE HOME HEALTH PATIENTS
1997 3.6 MILLION
1998 3.1 MILLION
1999 2.7 MILLION
2000 2.5 MILLION
2001 2.2 MILLION

Medicare home health users now represent approximately 5 percent of all Medi-
care enrollees, a level lower than in 1991. The reduction in the number of Medi-
care users precedes the payment rate cut of October 1, 2002, the pending loss
of the 10 percent rural add-on, and the recommended freeze in rates beginning
October 2003.

MedPAC relies upon extremely limited cost report data involving a non-random
sample of a small portion of all home health agencies (10 percent) since cost
report data is not otherwise available. While MedPAC presents average profit
margins from this limited data, it does not discuss the actual ranges in margins
which would show home health agencies losing money, breaking even, as well
as achieving profits prior to the October 1, 2002 additional cuts. Additionally,
MedPAC misleadingly estimated average profit margins by weighing more
heavily-high volume Medicare providers. Given the direct relationship between
volume and estimated profits (MedPAC Report, page 107), it is clear that this
weighing skews the profit averages toward the higher volume/higher profit
agencies.

This provides an inaccurate view of actual profits being experienced by indi-
vidual agencies and the breadth of the access problems that could result from
the October 2002 and April 2003 payment cuts, and from a freeze on rates for
fiscal year 2004. A full display of ranges by geographic location is necessary to
understand the impact of MedPAC’s recommendation. Areas where there are
only low margin providers are likely to experience access to care problems.
Further, the prospective payment system (PPS) data does not include pending
retroactive adjustments due to the Centers for Medicare & Medicaid Services’
(CMS) implementation problems that have led to higher than appropriate pay-
ments in the first year of PPS. These adjustments will significantly reduce prof-
it margins.

MedPAC suggest that home health agencies can further reduce services to pa-
tients as the means of addressing rising costs and lower payment rates. Since
1997, the average visits provided over a 60 day episode has dropped from 36
to 20. With the MedPAC analysis, the average visits would drop an additional
2 to 3 visits. MedPAC has offered no support for its assumption that there
would be no adverse consequence to patient’s clinical outcomes.

MedPAC fails to consider foreseeable increased home health costs in estimating
profit margins. Costs related to staff shortages, workman's compensation and
health insurance increases, purchases of new technologies, HIPAA compliance,
bioterrorism and emergency preparedness, and the installation of new informa-
tion systems to accommodate PPS have not been considered. Further, MedPAC
fails to consider increases in per visit costs triggered by the allocation of fixed
operational costs to a lower visit volume.

MedPAC did not evaluate the overall financial status of home health agencies.
In its review of hospital services, MedPAC properly analyzed the total financial
bottom line because it is necessary to understand the potential impact of Medi-
care payment changes on the whole delivery system to ensure access to care.
Home health agencies are in financial jeopardy as a result of Medicaid cuts, low
private payment rates, and Medicare IPS overpayments.
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Most telling in the MedPAC Commissioners’ discussion of the recommendations
is an acknowledgement that the scope of the Medicare home health benefit has been
completely changed in the last few years. Commissioners expressed concern that
this change may not have been intentional. The Commissioners, however, failed to
connect the change in the scope of benefit with the dramatic alterations in Medicare
reimbursement systems for home health services. It is very apparent that accelera-
tion in the reduction of users in Medicare home health services was directly trig-
gered by the implementation of PPS.

Madame Chairman and members of the Subcommittee, on behalf of home care
providers and the patients they serve, NAHC encourages you to question MedPAC
regarding payments to home health agencies and ascertain the answers to the fol-
lowing questions.

Quality of Care Under the Medicare Home Care Benefit

« While MedPAC believes that quality of care was not affected by a reduction in
numbers of visits per patient during 2002, what evidence does MedPAC have
that further reductions in numbers of visits per patient, as suggested by
MedPAC as an acceptable reaction to the elimination of the rural add-on and/
or elimination of the FY2004 inflation update, would have no harmful effect
upon patient care?

Percentages of Medicare Beneficiaries by Provider

* How does the current percent of total Medicare fee-for-service beneficiaries re-
ceiving home health care compare with the same figure from the early 1990s?
What are the comparable percentages for fee-for-service hospital and skilled
nursing facility use for the same time periods?

* MedPAC's data indicate a further reduction of 300,000 beneficiaries receiving
home health services during the first year of PPS. What analysis has MedPAC
done on who these beneficiaries are?

Failure to Examine the Ranges of Profit Margins of Home Health Agencies

* What is the range of profit margins for agencies in the sample of 700 agencies
used, including the pure range, the unweighted average, geographic ranges, and
by type of home health agency?

Overall Financial Status of Home Health Agencies

* What is the overall margin for home health agencies considering the effect of
all payors, including Medicaid, as well as repayments to Medicare?

CMS is already working on reforms to the Medicare home health PPS. The re-
forms can not be appropriately targeted and implemented if there is no stability in
these early stages of PPS. Both Congress and CMS recognized that the implementa-
tion of an untested PPS posed some risks for patients, providers and Medicare. It
was anticipated that CMS would make any necessary adjustments when the impact
of PPS could be properly analyzed. As such, it is premature for Congress to accept
the MedPAC recommendation and institute across the board cuts and rate freezes
before CMS has had the opportunity to finish its plan of action on PPS fine tuning.

NAHC recommends that Congress reject MedPAC’s advice in order to stem fur-
ther losses of access to home health services. While maintaining the status quo
through restoration of the 15 percent cut, continuation of the 10 percent rural add-
on, and application of a full inflation update will not guarantee the restoration of
access to hundreds of thousands of individuals who have lost home health services
recently, it should prevent further erosion in access. Congress should also undertake
an immediate effort to institute corrective action to provide an opportunity for the
full scope of the Medicare home health benefit to be honored and access restored.

Madame Chairman, NAHC appreciates the opportunity to provide these com-
ments to the Committee on Ways and Means Subcommittee on Health on Medicare
home care payment adequacy. We look forward to working with the Subcommittee
as it studies and considers NAHC's recommendations on MedPAC's report to Con-
gress.

Statement of the Outpatient Ophthalmic Surgery Society

The Outpatient Ophthalmic Surgery Society (OOSS) appreciates the opportunity
to present testimony to the Ways and Means Subcommittee on Health regarding
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recommendations made by the Medicare Payment Advisory Commission (MedPAC)
in its March 2003 Report to Congress. OOSS members are particularly interested
in MedPAC’s recommendations concerning Medicare reimbursement for procedures
performed in ambulatory surgery centers (ASCs).

OOSS is an organization comprised of approximately 600 ophthalmologists dedi-
cated to providing high-quality ophthalmic surgical care in various outpatient set-
tings. A substantial number of our members either own or perform surgery in Medi-
care-certified ASCs. As such, our membership takes a keen interest in proposals to
modify Medicare payment to ASCs.

Before providing our comments on MedPAC's recent ASC-related recommenda-
tions, we must applaud Congress and this subcommittee in particular for answering
the plea of physicians nationwide for relief from the pending physician payment up-
date. Without your responsiveness, physician payment would have been drastically
cut for a third consecutive year, which would have forced many physicians to re-
evaluate their participation in the Medicare program and caused an access crisis for
beneficiaries.

With respect to ASCs, MedPAC issued three recommendations. These rec-
ommendations are as follows:

« The Secretary should expedite collection of recent ASC charge and cost data for
the purpose of analyzing and revising the ASC payment system;

¢ Congress should eliminate the update to payment rates for ASC services for fis-
cal year 2004; and

e Until the Secretary implements a revised ASC payment system, Congress
should ensure that payment rates for ASC procedures do not exceed hospital
outpatient PPS rates for those procedures, after accounting for the differences
in the bundle of services.

OOSS agrees with MedPAC’s recommendation that urges CMS to collect recent
data on ASC costs. Current cost data is the foundation of equitable payment rates.
However, we remind Congress that Medicare statute already requires the regular,
every five years, collection of ASC facility costs. We discourage Congress from taking
action that is unnecessary and redundant.

Additionally, we discourage Congress from further urging CMS to rebase ASC
rates from a facility cost survey. CMS'’s past facility surveys have failed to yield ac-
curate cost data for ASCs. Congress acted in 1999 and again in 2000 to prevent
CMS from implementing rebased rates that were based on data collected using im-
perfect methodologies. Instead, we recommend a completely different approach and
departure from the facility survey as the means to rebase ASC rates.

OOSS disagrees with MedPAC’s recommendation that payment updates for ASC
services should be eliminated for fiscal year 2004. The ASC setting has proven to
be an efficient environment in which to perform outpatient surgeries. This efficient
quality has helped the ASC community survive consecutive years of minimal up-
dates. However, input costs, such as clinical staff, surgical instruments and equip-
ment, liability insurance, office space rent and utilities, that are largely out of the
control of ASCs, continue to increase. A payment update is needed to offset these
input cost increases.

OOSS encourages Congress to proceed cautiously with respect to MedPAC's third
recommendation. Certainly, CMS should take steps to bring a greater degree of con-
sistency between what Medicare pays for outpatient surgery across various settings.
However, as MedPAC suggests this should not be done by arbitrary across-the-board
cuts or with an assumption that the current rates that Medicare pays HOPDs or
ASCs are an accurate calculation of actual procedure-by-procedure costs. Rather,
this standardization can be achieved only after a careful accounting for differences
in the bundle of services reimbursed through each payment system. These dif-
ferences must be identified, quantified, and evaluated before true relationships can
be established across systems.

Additionally, before taking any action, Congress should remember the following:

« Hospitals are eligible for add-on payments that ASCs are not, such as outlier
adjustments and drug and device cost pass-throughs;

« Hospitals are permitted to bill for services that ASCs cannot, such as radiology
procedures; and

« The bundles of services that ASC and HOPD rates are based upon differ.

Additionally, when Congress looks to standardize outpatient surgery payment
rates it should compare multiple years of rate data for the HOPD and ASC setting
to account for year-to-year payment rate fluctuations. MedPAC chose to only com-
pare the 2003 rates, which in our opinion distorted the comparison of rates. For ex-
ample, for cataract removal with lens insertion, HOPD payment rates in 2001 were
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$1,317; in 2002, the HOPD rate was cut by 19.8% to $1,055; then, in 2003, the rate
was increased by 10% to $1,160. With variation of this degree, multiple years of rate
data must be considered for comparison purposes, especially before reaching a con-
clusion that payment in one setting is inappropriately greater than the other set-
ting.

It is imperative that Congress not take hasty, impulsive action to standardize ASC
rates and HOPD rates. Rather, efforts to create a credible relationship between hos-
pital and ASC rates should be done as part of a thoughtful effort to rebase ASC
rates, and only after fully accounting for differences between the two payment sys-

tems.
fi



