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A REVIEW OF THE DEPARTMENT OF ENER-
GY’S YUCCA MOUNTAIN PROJECT, AND
PROPOSED LEGISLATION TO ALTER THE
NUCLEAR WASTE TRUST FUND (H.R. 3429
AND H.R. 3981)

THURSDAY, MARCH 25, 2004

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,
SUBCOMMITTEE ON ENERGY AND AIR QUALITY,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:30 a.m., in room
2123, Rayburn House Office Building, Hon. Ralph M. Hall (chair-
man) presiding.

Members present: Representatives Hall, Burr, Norwood,
Shimkus, Wilson, Walden, Otter, Sullivan, Barton (ex officio), Bou-
cher, Allen, Markey, and Green.

Also present: Representative Greenwood.

Staff present: Mark Menezes, special counsel; Dwight Cates, pro-
fessional staff; Peter Kielty, legislative clerk; Bruce Harris, minor-
ity counsel; and Sue Sheridan, minority counsel.

Mr. HaLL. All right. The subcommittee will come to order. I want
to welcome everyone to today’s hearing on the status of the Yucca
Mountain Project, and Proposed Legislation to Alter the Nuclear
Waste Trust Fund. Without objection, the subcommittee is going to
proceed pursuant to Committee Rule 4(e), which governs opening
statements by Members, and the opportunity to defer them for the
extra questioning time.

Because we know of the time demands on our first panel, and in
respect to them, Congressman Boucher has agreed to defer opening
statements until we have the testimony of you three.

And at this time, we are honored to have you. I think your ap-
pearance here today and the testimony that you are going to give
will reflect the fact that you are representatives that we represent.
We represent a district, and you are here doing a good job of rep-
resenting yours.

And at this time I would rather recognize Mrs. Berkley, but I
will go in the order of seniority, or the most handsome, or the old-
est. How do you want to proceed?

Mr. GiBBONS. I qualify on 2 out of 3 of those, one being the old-
est.

Mr. HALL. I recognize Congressman Gibbons.

o))
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STATEMENTS OF HON. JIM GIBBONS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEVADA; HON. SHELLY
BERKLEY, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF NEVADA; AND HON. JOHN C. PORTER, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEVADA

Mr. GiBBONS. Thank you, Mr. Chairman.

Mr. HALL. Take as long as you need.

Mr. GiBBONS. Well, thank you, Mr. Chairman, and I will try to
be brief, and I want to again thank you for allowing me to testify
again before this important committee on this very critical issue
that affects Nevada.

Now, Mr. Chairman, I represent every county in the State of Ne-
vada, including Nye County, which includes Yucca Mountain, and
this sensitive issue has long been one of my gravest concerns in my
representation of the people of Nevada.

In fact, the proposed high-level nuclear waste repository at Yucca
Mountain and the ongoing fight against it, is absolutely the No. 1
grievance that Nevadans have with the Federal Government.

And despite my sincere appreciation for being invited here today
to present my side of the Yucca Mountain case, I must make it
clear from the outset that my views on this proposed repository are
in stark contrast with those of the majority of the members of the
committee.

However, as long as the voters elect me to public office, I will
continue to fight to prevent the Yucca Mountain repository from
ever becoming our Nation’s nuclear waste storage dump.

My reasons for opposing the Yucca Mountain waste repository
are manifold. These reasons range from security concerns regard-
ing possible terrorist sabotage of the waste shipments, to fiscal con-
cerns with continuing to burden the hardworking taxpayers of this
Nation with the ever-rising costs of this Department of Energy
boondoggle.

At issue before the subcommittee today are two topics; progress
on the Yucca Mountain project overall, and consideration of legisla-
tion aiming to dramatically alter the nuclear waste trust fund, and
to take the Yucca Mountain project off the budget completely.

Regarding progress on the nuclear waste repository overall, I
firmly believe that forward progress on this project is impossible.
With every dollar spent in an attempt to make the Yucca Mountain
waste repository feasible, additional flaws that should render the
project unsuitable for licensing have been and continue to be ex-
posed.

The scientific safety, and health, and environment concerns sur-
rounding the proposed waste repository are well documented, and
I will not spend my time here today reiterating them before the
subcommittee.

However, I would ask that you take these concerns seriously be-
fore making any decision on the future progress of Yucca Moun-
tain. I would like to take this opportunity, Mr. Chairman, to ad-
dress the second issue at hand before the subcommittee today,
which is consideration of two bills designed to alter the nuclear
waste trust fund, H.R. 3429 and H.R. 3981.

Mr. Chairman, I don’t think it is ambiguous that I strongly op-
pose any language that would eliminate Congressional oversight
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over the annual Yucca Mountain funding process, and both of these
bills would have that effect.

H.R. 3981 and H.R. 3481 would both allow utility company con-
tributions to be credited to the nuclear waste fund as offsetting col-
lections, and thus severely limiting Congress’ ability to oversee and
manage how DOE spends these funds annually.

As I previously stated, I have serious concerns with the DOE’s
management of the Yucca Mountain project, and annual Congres-
sional oversight of the funding appropriated for this project is abso-
lutely key in executing our duty of ensuring that every cent of
American taxpayer dollars is spent responsibly and efficiently.

Certainly the unanswered scientific question of public safety and
health concerns, and the unresolved issue of how nuclear waste
will be shipped across the country to Yucca Mountain warrant fur-
ther examination before Congress allows our oversight of this pro-
posed repository to be rescinded.

At a time when Congress should be tightening its spending belt,
it would be irresponsible for us to allow funding to increase at an
astronomical rate for a project that may very well be proven
unfeasible before it is even licensed.

I strongly encourage this subcommittee not to move forward on
these legislative proposals. Instead, Congress must work to identify
an alternative to the Yucca Mountain plan. The idea of burying one
of the most toxic substances known to man underground and iso-
lating it for 10,000 years was devised nearly 20 years ago.

Over the past two decades scientific advances have demonstrated
that the geologic burial of nuclear waste is just that, a waste. Con-
gress cannot provide for the squandering of our Nation’s limited re-
sources on a project that has been proven over, and over again, to
be a disaster both scientifically and fiscally.

Congress should not and cannot abdicate its oversight respon-
sibilities of a billion dollar project. Such a decision would be a dis-
service to every taxpayer in America. And with that said, I once
again register my opposition to continuing along the disastrous
path of burying our Nation’s nuclear waste in my Congressional
district.

I offer my strongest support for working together toward a mod-
ern alternative solution to geologic burial of high level nuclear
waste, and propose that Congress maintain its constitutional au-
thority over spending and the use of taxpayer dollars.

Mr. Chairman, with that said, again I would ask that the com-
mittee rebuff the proposals that are continuing in these two bills,
H.R. 3429 and 3981, and I would yield back the balance of any
time that I may have remaining, and I thank you again for the
courtesy of allowing me to testify. And I would be open for any
questions that you may have.

[The prepared statement of Hon. Jim Gibbons follows:]

PREPARED STATEMENT OF HON. JIM GIBBONS, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF NEVADA

Mr. Chairman, thank you for inviting me to testify at this important hearing
today.

This issue has always been of the utmost concern to me and to many of my con-
stituents.
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I represent every county in Nevada, including Nye County which includes Yucca
Mountain.

In fact, the proposed high-level nuclear waste repository at Yucca Mountain, and
the ongoing fight against it, is absolutely the number one grievance Nevadans have
with the federal government.

Despite my sincere appreciation for being invited to present my side of the Yucca
Mountain case here today, I must make it very clear from the outset that my views
on this proposed repository contrast quite severely with those of the majority of the
Members of this Committee.

However, as long as the voters in Nevada elect me to public office, I will continue
to fight to prevent the Yucca Mountain repository from ever becoming our nation’s
nuclear waste storage dump.

My reasons for opposing the Yucca Mountain waste repository are manifold, rang-
ing from an urgent need to protect the health and safety of all Americans, to serious
concerns regarding possible terrorist sabotage of the waste shipments, to fiscal con-
cerns with continuing to burden the hardworking taxpayers of this nation with the
ever-rising costs of this Department of Energy boondoggle.

At issue before the Subcommittee today are two topics: progress on the Yucca
Mountain Project overall, and legislation aiming to dramatically alter the Nuclear
Waste Trust Fund and take the Yucca Mountain project off-budget completely.

Regarding progress on the proposed nuclear waste repository overall, I hold the
firm belief that forward progress on this project is impossible.

With every week that goes by and with every dollar spent in an attempt to make
the Yucca Mountain waste repository feasible, additional flaws that should render
the project unsuitable for licensing are exposed.

The scientific, public safety, health, and environmental concerns surrounding the
proposed waste repository are well-documented and I will not spend my time here
today reiterating them to the Subcommittee.

I am assured that you are all well aware of these issues and I would entreat you
to take these concerns as seriously as do the Nevadans who will most likely affect
be affected by this misguided policy.

However, I would like to take this opportunity to address a fairly immediate con-
cern, one that is gaining more attention as the DOE works towards licensing the
repository.

While the DOE continues to spend millions upon millions of dollars on the Yucca
Mountain project—we have yet to begin to address the dangers the transportation
of high-level nuclear waste poses to our national security and our citizens’ health
and safety.

The issue of transporting 77,000 metric tons of high level nuclear waste through
thousands of American neighborhoods, across our nation’s rugged terrain, and
through our busy city scapes, past schools and hospitals, out to Yucca Mountain has
raised the ire of Americans all across the country.

Truthfully, I have seen no evidence to prove that the deadliest material known
to man can be safely and securely transported across the nation to Yucca Mountain.

Just one accident could result in the loss of thousands of lives and unimaginable
devastation to communities and the environment.

And yet, even more worrisome than an accident is a malicious terrorist act to de-
rail a shipment or worse—sabotage these shipments with an explosive device in
order to create a dirty bomb.

This is an issue for all Americans nation-wide and it is up to Congress to oversee
and scrutinize the Department of Energy’s work in this which is, in my opinion, a
flawed and potentially tragic scheme.

The second issue at hand before the Subcommittee today is consideration of two
bills designed to alter the Nuclear Waste Trust Fund, H.R. 3429, and H.R. 3981.

As T have stated before, I strongly oppose any language that would eliminate Con-
gressional oversight of the annual Yucca Mountain funding process, and both of
these bills would have that effect.

H.R. 3981 and H.R. 3481 would both allow utility company contributions to be
credited to the Nuclear Waste Fund as offsetting collections, thus severely limiting
Congress’ ability to oversee and manage how DOE spends these funds annually.

As my above statement outlines, I have serious concerns with the DOE’s manage-
ment of the Yucca Mountain Project, and annual Congressional oversight of the
funding appropriated for this project is key in executing our duty of ensuring that
every cent of American taxpayers’ dollars is spent responsibly and efficiently.

Certainly, the unanswered scientific questions, public safety and health concerns,
and unresolved issue of how the nuclear waste will be shipped across country to
Yucca Mountain warrant further examination before Congress allows our oversight
of this proposed repository to be rescinded.
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At a time when Congress should be tightening its spending belt whenever and
wherever possible, it would be ill-considered for us to allow funding to increase at
an astronomical rate for a project that may very well be proven unfeasible before
it is even licensed.

While I understand that Chairman Barton of the full Energy and Commerce Com-
mittee is the lead sponsor on H.R. 3981, I strongly encourage this Subcommittee not
to move forward on these legislative proposals.

In clonclusion, Congress must work to identify an alternative to the Yucca Moun-
tain plan.

The idea of burying one of the most toxic substances known to man underground
and isolating it for ten thousand years was devised nearly 20 years ago.

Over the past two decades, scientific advances have demonstrated that the geo-
logic burial of nuclear waste is just that: a waste.

Congress cannot provide for the squandering of our nation’s limited resources on
a project that has been proven over and over again to be a disaster both scientif-
ically and fiscally.

Congress should not and can not abdicate its oversight responsibility of a billion
dollar project.

Such a decision would be a disservice to every taxpayer in America.

With that, I once again register my opposition to continuing along the disastrous
path of burying our nation’s nuclear waste in my Congressional District.

I offer my strongest support for working together towards an alternative solution
to the geologic burial of high-level nuclear waste, and propose that Congress main-
tain its Constitutional authority over spending and the use of taxpayer dollars.

Mr. HALL. Thank you, and at this time we recognize Mrs. Berk-
ley.

STATEMENT OF HON. SHELLY BERKLEY

Mrs. BERKLEY. I want to thank Chairman Hall and Ranking
Member Boucher for allowing me to testify before you today. Yucca
Mountain remains the single most important issue of concern to me
and to my constituents.

Almost every week new information comes to light about the
dangers of the Yucca Mountain project. Just to say a few. Nuke ex-
perts says Yucca Mountain unsafe. Federal officials, Yucca Moun-
tain workers exposed to cancer-causing dust. Concerns about Yucca
Mountain leaks echoed.

Yet the administration and the nuclear industry, in defiance of
the well-founded fears of Nevada citizens, rushes recklessly ahead
to build a high-level nuclear dump in Nevada. Since the horrific at-
tacks of September 11 on our nation, we are living in a far more
dangerous world, but the Department of Energy has neglected to
conduct tests assessing the risks of potential terrorist attacks, not
only on the Yucca Mountain project, but on the transportation
routes.

The Department of Energy’s nuclear programs have a singular
record of ineptitude and indifference to the health and well-being
of the general public and their own workers. Recently it was estab-
lished that the DOE allowed thousands of miners, scientists, and
technicians at the Yucca Mountain project to be exposed to the
toxic dust silici, which has resulted in the cause of fatal illnesses
of silicosis.

This negligent attitude toward the well-being of its own workers
does not instill confidence in the Department of Energy’s ability to
protect Americans from the dangers of transporting high-level nu-
clear waste to Yucca Mountain.

This agency continues to tell us to trust them and that they
know what they are doing. It is a line Nevadans, and the people
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across the Nation, can no longer afford to buy. Nevada is not alone.
Across the country, wherever DOE operates a nuclear facility, ra-
dioactive contamination has ravaged the environment and caused
unacceptable risks to public health.

And I need only mention the name Savannah Ridge, Oakwood,
and Rocky Flats, to emphasize what I am talking about. My con-
stituents know first-hand the human toll taken by the Department
of Energy nuclear projects in Nevada.

The cancer, the catastrophic lung diseases, the pain, the suf-
fering, the deaths. They have too often heard and believed the
DOE’s assurances that its nuclear projects are entirely safe, only
to later see their friends, neighbors, and loved ones sicken and die
as a direct result of the DOE’s activities.

Now there is an additional threat. I would like to draw your at-
tention to the alarming terrorism and homeland security issues in-
herent in the Yucca Mountain project, issues that the Department
of Energy has negligently refused to confront.

Despite spending over $9 billion so far on the problem-ridden
Yucca Mountain project, DOE has made no effort to seriously ad-
dress the target rich environment that over 100,000 shipments of
deadly nuclear waste would create.

Just 2 weeks ago, we witnessed the tragic terrorist attacks on
the rail lines in Madrid, Spain, and just yesterday the danger of
moving high level waste from existing storage facilities was under-
scored by the news from France that explosives were found planted
under a rail bed.

Imagine what would have happened if these trains had been car-
rying high level radioactive waste. The threat of attack is real.
With the deplorable record of the DOE in mind, and outstanding
homeland security issues, I testify today in the strongest terms
against the administration’s proposal to sharply increase funding
for the Yucca Mountain project, and to reject any proposal that
would circumvent the appropriations process, tieing the hands of
leading Members of Congress.

In its latest budget the White House has proposed an unprece-
dented increase in funding for the Yucca Mountain project to $880
million, despite multiple lawsuits challenging the site.

The Nuclear Waste Technical Review Board, not traditionally a
friend to the State of Nevada’s position, established recently that
the storage canisters that the DOE says will keep radiation out of
the environment will—and not may, but will—in fact corrode and
release massive radioactive contamination.

It is unconscionable that this administration is requesting $880
million for the construction of this repository while we are running
$551 billion deficits. Yet, they cannot give the State of Nevada $5
million, only one-half of 1 percent of this budget request, for sci-
entific oversight.

This is not the first time that Nevada has had to fight for over-
sight funding. Even though it is clearly stated in the Nuclear
Waste Policy Act that Nevada must be given Federal funding to
pay for oversight activities at Yucca Mountain, the State of Nevada
has been denied adequate oversight funding again.

This past week the State of Nevada, frustrated by what has be-
come an annual ritual, was forced to file suit to seek payment of
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this oversight funding. Clearly the DOE does not want anyone
looking over its shoulders, whether it is the State of Nevada exer-
cising its legally required watchdog role, or Congress overseeing its
budget.

The Department of Energy has continually failed to make safety
and security a top priority, and instead remains focused on accel-
erating this ill-conceived project in order to meet some artificial
2010 deadline that was established years ago.

This project is unprecedented in its scope, and its potential
harmful consequences for Nevadans and thousands of communities
across our nation. It is important that we recognize this project as
risky, and it should not be rushed, and should be scientifically
sound to ensure the safety of our public.

I urge the members of this committee to reject any proposal that
would skirt the appropriations process, and tie the hands of the
Members of Congress. Funds for the Yucca Mountain project
should have to be compete with our needs to expand clean energy
sources and to break our dependence on foreign oil.

At a time when oil markets are volatile and the cost of gas has
skyrocketing, our Nation must scrutinize every dollar spent on the
Yucca Mountain project, and invest our resources to strengthen
and diversify clean energy sources.

And I can tell you with assurance that should this project go for-
ward, should we jeopardize the lives of millions of Americans on
these transportation routes, to put nuclear waste in a hole in the
middle of the Nevada desert, which will do nothing, nothing to help
this Nation with its energy needs, I can assure you that the civil
disobedience will be extraordinary.

There are thousands of Nevadans that have already pledged to
lay across those railroad tracks to prevent future generations of
Nevadans from being exposed to toxic radioactive waste, and I can
assure you that I will be one of those thousands of Nevadans that
are protecting my State, and thousands of generations of Nevadans
to come.

I thank you very much for your kind attention, and I appreciate
the opportunity to be here.

Mr. HALL. And we thank you for your able presentation.

We recognize Mr. Porter.

STATEMENT OF THE HON. JON C. PORTER

Mr. PORTER. Thank you, Mr. Chairman, for providing me the op-
portunity to testify today. As you know, the Yucca Mountain issue
has for over two decades been a very intense personal issue for the
citizens of the State of Nevada and they have consistently shown
their opposition.

I understand the concerns of the utility companies and States
with nuclear reactors, and many of my colleagues are feeling in-
creasing pressure from the nuclear energy industry, and their con-
stituencies to remedy the situation.

And I agree that they are in a difficult situation, and a difficult
position. Unfortunately the answers coming out of past Congresses,
and this one, do not provide the right solutions. They only serve
to further intensify the problem.
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Political expediency has prevailed over sound science and just
common sense. As Nevadans have learned over the past 20 years,
when an answer does not suit the Department of Energy or the nu-
clear industry, they simply change the question. When an earth-
quake hits just 8 miles from Yucca Mountain, the DOE tells us not
to worry about it. The rock is solid. Don’t worry about it, Nevada.

When one of their own scientists raises the possibility of water
percolating up through the proposed repository level from the
water table, his theories are dismissed. Mr. Chairman, instead of
admitting their mistakes, successive administrations, both Repub-
licans and Democrats, decided to continue dumping billions of dol-
lars into studies to turn a molehill into a mountain recipient of nu-
clear waste.

To date our government has spent about $9 billion on this fiasco.
The nuclear industry is fond of pointing out how much money has
been spent studying Yucca Mountain as if the amount already
spent somehow justifies spending more, but has anyone said to you
how much the site will cost from this point on?

It is estimated that the Yucca Mountain project will cost over
and above the industry fees of $60 billion. This body knows that
it is not sunk costs that matter in decisionmaking. It is the future
costs.

The nuclear industry is demanding that you and your constitu-
ents, the American taxpayer, flip the bill for an unnecessary, but
more importantly, unsafe project. As a legislator, like all of you
here today, I need to be fully informed about the effects of legisla-
tion and issues will have on my constituents.

As Members of Congress, we consistently seek evidence before
rather than later when making decision. How can we be expected
to do less now, yet that is exactly what the nuclear industry ex-
pects you to do.

They have once again come to Congress for help and asked you
to eliminate congressional oversight of funding which has been paid
by the American taxpayer. The bill before this committee, H.R.
3981, would effectively remove the Yucca Mountain project from
Congress’ budgetary authority and eliminate any congressional
oversight of the project for future Congresses.

The passage of such legislation poses a great danger to my State,
but to the Nation. Not just the State of Nevada, but the Nation on
a physical level and on a symbolic level.

As you know the transport of nuclear waste to the Yucca Moun-
tain site requires the greatest deal of oversight. For this reason, I,
on behalf of the people of Nevada, insist that this body maintain
its oversight authority over such potentially dangerous projects.

On a more abstract scale, I worry that such legislation will serve
as a dangerous precedent of abdicating our Congressional authority
over interstate commerce. Mr. Chairman and the committee, with
all of the problems that have plagued the Yucca Mountain project
since its inception, and the hundreds and hundreds of scientific
questions still left unanswered, why would we even give such a
budgetary gimmick a consideration; when now more than ever this
project, the Federal agencies involved, and the people of Nevada,
need the strong support of Congressional authority.
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The American people deserve more from us than wasting our
time throwing billions of dollars at an industry that has spent too
long already at the public trough.

A couple of weeks ago, my colleagues and I, with the Railroad
Subcommittee, held a hearing in Las Vegas to examine the Depart-
ment of Energy’s plan to ship nuclear wastes to the proposed Yucca
Mountain repository.

Any assessment of Yucca Mountain’s suitability as a national nu-
clear waste repository must look at the feasibility of transporting
waste to that site. This is just not a Nevada issue. It is impacting
every town in the country.

Taking 77,000 metric tons of dangerous radioactive nuclear
waste, removing it from the reactor sites around the country, and
putting it on trucks, trains, and barges, and moving it through cit-
ies, towns, and waterways across America is a dangerous scheme.

On September 11, we witnessed the single-most horrific event in
our Nation’s history. Instantly, we became all too aware of our
country’s vulnerability to threats from outside of our borders.

Even more recently the terrorist train bombing in Madrid, Spain,
and yesterday the discovery of a bomb concealed under railroad
tracks in France, have brought renewed attention to this very dan-
gerous railroad processing and transportation system, and mass
transit, face in our country post-9/11.

The idea of transporting tens of thousands of tons of nuclear
waste across the country was not a good idea before September 11,
and it is certainly not a good idea today.

We had never thought of a fully fueled passenger plane as a
weapon.

Let us not make the same mistake with the trucks, the trains,
and barges that will be transporting nuclear waste past Chicago,
Toledo, Los Angeles, Dallas, Pittsburgh, and Denver, just to name
a few.

At the end of the day, all Yucca Mountain will do is create one
more large storage facility and millions of new security threats on
every road, rail, and water mile this waste will travel along.

We were all elected and sent to Washington to represent millions
of people around the country. These constituents have instilled
their faith in each of us to make tough decisions to protect their
interests and their hard earned tax dollars.

What interests are really being served here today, the health and
public safety of our citizens, or the balance sheets of the nuclear
utility companies?

Again, Mr. Chairman, thank you for allowing me to testify today.
I, with my colleagues, Mrs. Berkley and Mr. Gibbons, along with
our Senators, will continue to stand united and fight to protect our
homes and our livelihoods from this ill thought-out scheme, and we
believe the rest of the Nation should share that concern. Thank
you.

[The prepared statement of Hon. Jon C. Porter follows:]

PREPARED STATEMENT OF HON. JON C. PORTER, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF NEVADA

Mr. Chairman, thank you for providing me the opportunity to testify today. As
you know, the Yucca Mountain issue has for over two decades been of intense per-
sonal interest to Nevadans.
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I understand the concerns of the utility companies and States with nuclear reac-
tors. Many of my colleagues are feeling increasing pressure from the nuclear energy
industry and their constituencies to remedy the situation. I agree that they are in
a difficult position. Unfortunately, the answers coming out of past Congresses and
this one do not provide the right solutions, and only serve to further intensify the
problem. Political expediency has prevailed over sound science and common sense.

As Nevadans have learned over the past twenty years, when an answer does not
suit the Department of Energy or the nuclear industry, they simply change the
question. When an earthquake hits just eight miles from Yucca Mountain, the DOE
tells us not to worry, the rock is so solid. When one of their own scientists raises
the possibility of water percolating up through the proposed repository level from
the water table, his theories are dismissed. When an analyst acknowledges the pos-
sibility of criticality, his theories are discredited. Instead of admitting their mis-
takes, successive Administrations, Republican and Democrat, decided to continue
dumping billions of dollars into studies to turn a molehill into a mountain recipient
of nuclear waste. To date, our government has spent about $9 billion on this fiasco.

The nuclear industry is fond of pointing out how much money has been spent
studying Yucca Mountain, as if the amount already spent somehow justifies spend-
ing more. But has anyone told you how much the site will cost from this point on?
It is estimated the Yucca Mountain Project will cost over and above industry fees
of $60 billion. This body knows that it is not sunk costs that matter in decision mak-
ing; it is future costs. The nuclear industry is demanding that you and your con-
stituents, the American taxpayer, foot the bill for an unnecessary and unsafe
project.

As a legislator, like all of you, I need to be fully informed about the effects legisla-
tion and issues will have on my constituents. As Members of Congress, we consist-
ently seek evidence before rather than later, when making decisions. How can we
be expected to do less now?? Yet, that is exactly what the nuclear industry expects
you to do. They have once again come to Congress for help and asked you to elimi-
nate congressional oversight of funding which has been paid by the American tax-
payer.

The bill before this Committee, H.R. 3981 would effectively remove the Yucca
Mountain Project from Congress’ budgetary authority and eliminate any congres-
sional oversight of the Project for future Congresses. The passage of such legislation
poses a great danger to my state and the nation on a physical level and on a sym-
bolic level. As you know, the transport of nuclear waste to the Yucca Mountain site
requires the greatest deal of oversight. For this reason, I, on behalf of the people
of Nevada, insist that this body maintain its oversight authority over such poten-
tially dangerous projects. On a more abstract scale, I worry that such legislation will
serve as a dangerous precedent of abdicating our Congressional authority over
Interstate Commerce.

With all the problems that have plagued the Yucca Mountain Project since its in-
ception and the hundreds of scientific questions still left unanswered, why would we
even give such a budgetary gimmick consideration, when now more than ever, this
Project, the federal agencies involved, and the people of Nevada need the strong
support of Congressional authority. The American people deserve more from us than
wasting our time throwing billions of dollars at an industry that has spent too long
already at the public trough.

A couple of weeks ago, I held a hearing in Las Vegas to examine the Department
of Energy’s plan to ship nuclear waste to the proposed Yucca Mountain repository.
Any assessment of Yucca Mountain’s suitability as the national nuclear waste repos-
itory must look at the feasibility of transporting waste to the site. Taking 77,000
metric tons of dangerous radioactive nuclear waste, removing it from reactor sites
around the country, and putting it on trucks, trains and barges, and moving it
through cities, towns and waterways across America is a disastrous scheme.

On September 11th, we witnessed the single-most horrific event in our nation’s
history. Instantly we became all too aware of our country’s vulnerability to threats
from outside our borders. Even more recently, the terrorist train bombings in Ma-
drid, Spain, and the discovery of a bomb concealed under railroad tracks in France
have brought renewed attention to the very danger railroads and mass transit face
in our country in a post-9/11 world. The idea of transporting tens of thousands of
tons of nuclear waste across the country was not a good idea before September 11th,
and it’s certainly not a good idea now. We had never thought of a fully fueled pas-
senger plane as a weapon. Let’s not make the same mistake with the trucks, trains,
and barges that will be transporting nuclear waste past Chicago, Toledo, Los Ange-
les, Dallas, Pittsburg, and Denver. Just to name a few.

At the end of the day, all Yucca Mountain will do is create one more large storage
facility and millions of new security threats, one for every road, rail, and water mile
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this waste will travel along. We were all elected and sent to Washington to rep-
resent millions of people around the country. These constituents have instilled their
faith in each of us to make tough decisions to protect their interests and their hard
earned tax dollars. What interests are really being served here today, the health
and ?public safety of our citizens or the balance sheets of the nuclear utility compa-
nies?

Again, thank you Mr. Chairman for the opportunity to testify today. We in Ne-
vada, Mr. Gibbons and Mrs. Berkley, along with our Senators, will continue to stand
urﬁted and fight to protect our homes and our livelihoods from this ill thought-out
scheme.

Mr. HaLL. I thank you, and I assure you that every member of
this subcommittee, and I think every member of this Congress, rec-
ognizes how capable, and how determined, and how sincere you
are. If I were in your State, I would be sitting by your side, and
I admire you for what you are doing.

If either of you other two have thought of something that you
didn’t think of when you were testifying and you want to add to
it, we recognize you at this time. If not

Mrs. BERKLEY. I do.

Mr. HaLL. All right. I never saw you when you did not have
something to say.

Mrs. BERKLEY. My husband says I always have to get the last
word in.

Mr. HALL. And it will be worthwhile.

Mrs. BERKLEY. Thank you very much. I was going to ask for an
extra minutes, and I would appreciate your courtesy. I think it is
important—I mean, we live with this stuff. I mean, 83 percent of
the people we represent in the State of Nevada collectively are op-
posed to this program, and you will see that Republicans and
Democrats alike for the last 20 years that have represented the
State of Nevada have taken a strong stand against this Yucca
Mountain project.

But I think it is important to just briefly go over the history. The
reason that Yucca Mountain was originally selected is because it
was supposed to be a natural geologic barrier. The mountain was
supposed to collapse on top of the nuclear waste, and encase it for
hundreds of thousands of years.

That turned out not to be the case. Then they realized that they
had to come up with—had to invent canisters that could contain
the waste that could go into Yucca Mountain. Now we know that
there is no canister in existence that would not corrode, and we
just got that word in the last month-and-a-half.

So then they came up with an additional idea that they are going
to put the nuclear waste in the mountain, covered by a canister,
and then covered over by a titanium shield. There is no way to
safely store nuclear waste anywhere, let alone Yucca Mountain,
with the ground water problems, the seismic activity, and volcanic
activity that exists.

Now, I read something in our papers today regarding one of our
colleagues who in my opinion insulted the State of Nevada and our
people, and said that it is time that they just roll over and let us
do this project.

This 1s not an ill-founded concern that Nevadans have, and let
me just remind all of you that Nevada has done its duty. We had
the atomic testing at the Nevada Test Site in the 1950’s and the
1960’s, where the precursor of the Department of Energy told Ne-
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vadans that it was perfectly safe to resume these above-ground
tests.

All you had to do is take a shower and there would be no danger
of radioactivity or radioactive contamination. Well, let me tell you.
About 2 years ago when I met with the Nevada test site workers
from the 1950’s and the 1960’s, and one of the questions—and
there are about 200 people in this room.

I was just an observer at this hearing. And the moderator said
will all of you who were workers in the 1950’s and 1960’s at the
Nevada Test Site, who are suffering from some form of cancer,
please stand up.

Every single person in that room stood up. All 200 of the workers
that showed up, and that are able, as many are dead now.

Nobody can apologize to the State of Nevada 100 years from now
when those canisters start leaking, and we can all have the best
of intentions sitting here.

But which one of us will be here 100 years from now to apologize
to the people of Nevada when their ground water is contaminated,
and when the environment is devastated, when people are dying
because of radioactive poisoning, and Las Vegas is a ghost town.

Not one of us can make that assurance and until we can, we
should not go forward with this program. There are alternatives,
alternatives to Yucca Mountain that are less expensive, less dan-
gerous, and that we should be exploring as a civilized Nation, and
as an intelligent group of people. Thank you very much, Mr. Chair-
man.

Mr. HALL. We thank you. Your title is United States Representa-
tives, and you represent us well. I have no questions. I think the
ranking member has no questions. Does any member of the com-
mittee have any questions or any statements that they want to
make? If not—yes, Mr. Porter.

Mr. PORTER. Thank you, Mr. Chairman. If I could add a very
brief comment.

Mr. HaLL. All right, sir.

Mr. PORTER. Again, for 20 years Nevada has been fighting this,a
nd I realize that it appears at times that it is not in my backyard
argument. Our hearing in Las Vegas a few weeks ago, a Rail Sub-
committee, was very telling.

And as Nevada has been crying foul as we should, I really think
the fact of the transportation through other communities has been
discounted in this debate. If it is on trucks, it is going to be hauled
on trucks 220 feet long, with 6 or 7 shipments a day through many
of these communities across the country just like Nevada.

So I guess as we testify today and talk about Nevada’s concerns,
we are concerned for the Nation also. That these transportation
routes, whether they be by rail, by truck, they will be passing your
schools, your churches, your shopping centers, and your homes, just
as it will be in Nevada.

If it is on rail, it may be next to produce. It may be next to chick-
ens, or cars on a rail car traveling through your community. So
again we say thank you very much, but please consider the impacts
on your own communities as you make a decision. Thank you.

Mr. HALL. Thank you.

Mr. NORwoOOD. Mr. Chairman, can I ask a question of counsel?
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Mr. HALL. I recognize you for 5 minutes.

Mr. NOorRwoOOD. I don’t need 5 minutes. I just need an expla-
nation. How long in this country have we been transporting nu-
clear waste?

Mr. HALL. The best estimate we have is about 40 years.

Mr. NORWOOD. Has there ever been an incident, one incident, of
a disaster by nuclear waste being transported?

Mr. HALL. The Chair is not advised.

Mr. NorwooOD. Counsel.

Mr. HALL. We will have witnesses who can answer that on the
second and third panels.

Mr. NOorRwoOOD. To my knowledge, there has not been one, but we
will ask the experts when they come. Thank you.

Mr. HALL. I knew you knew the answer before you asked the
question.

Mr. PORTER. Mr. Chairman, can I respond? I mean——

Mr. HALL. The Chair recognizes the gentleman.

Mr. PORTER. Thank you, Mr. Chairman. As we talk about the
tragedy of 9/11, we have not had an airplane used as a weapon in
this country prior to 9/11. What we are saying is let us not allow
our train systems to be used as a weapon also and we can’t do busi-
ness as usual in this country.

And I appreciate that we may not have had a major catastrophe.
There has been problems with casks leaking today on our high-
ways, but please, as we look forward to the future, it is not about
yesterday. It is about tomorrow.

And we have experienced things in this country unlike we have
ever seen before. Thank you.

Mr. HALL. Mr. Gibbons, do you have any closing statement?

Mr. GiBBONS. Well, I was not going to add anything, but I feel
compelled to do it now. Mr. Chairman, we are continuing a blind
process. The process started in the 1970’s that said we will have
no other course before us but cheap, inexpensive, geologic burial of
this material.

Since that time, a quarter of a century later, technology has
proven that this is an unneeded and unnecessary continued proc-
ess. There are alternatives, and after all, we are here to make the
wisest decisions today. Not continue the decisions of 1970 and
1980.

If we make the wisest decision of today in the 21st century look-
ing at technology, there are alternative fuels that are being devel-
oped that produce less waste. There is reprocessing that should be
considered.

And 95 percent of the energy in each one of these rods will re-
main in this rod when it is buried. We need to start thinking of
alternatives and technology is providing us with new innovative,
creative answers to the waste problems, such as transmutation, et
cetera.

If we start investing in those processes, we do not need to ship
this material across our Nation. We can handle the waste onsite,
reduce the few waste-generating capacities of these systems.

It is not one where we need to be blindly going down a path
where we have been going down for 20 years if we do it right, and
if we make the right decisions, this committee, this Congress,
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should take the right steps and move forward with a vision for how
to properly solve this problem, rather than simply following a blind
path of geologic burial.

Mr. HALL. We have heard from the three of you, and

Mrs. BERKLEY. Could I answer Mr. Norwood’s question? It will
just take a second. But he asked a question and he is entitled to
answer.

Mr. HALL. Go ahead.

Mrs. BERKLEY. Mr. Norwood, according to the Department of En-
ergy’s own environmental impact statement, with over a 130,000
estimated shipments over a 38 year period, there will be statis-
tically speaking a minimum of 300 accidents, and that is DOE’s
own estimate.

Mr. MARKEY. Mr. Chairman.

Mr. HALL. Yes, the Chair recognizes the gentleman from Massa-
chusetts.

Mr. MARKEY. May I ask a round of questions?

Mr. HALL. We are not open to questions at this time.

Mr. MARKEY. Oh, you are not?

Mr. HALL. No.

Mr. MARKEY. Well, how can I be

Mr. HALL. Are you asking for unanimous consent? Do you want
to ask for unanimous consent?

Mr. MARKEY. Can I ask for unanimous consent?

Mr. HALL. I object to it. Is that clear?

Mr. MARKEY. What?

Mr. HALL. Does that satisfy your question?

Mr. MARKEY. What is that?

Mr. HALL. You asked for unanimous consent, and there is objec-
tion.

Mr. MARKEY. No, I mean—well, what motion did Mr. Norwood
make? That is the only motion that I want to make.

Mr. HaLL. He asked for unanimous consent for something and it
was granted.

Mr. MARKEY. May I ask unanimous consent to proceed out of
order?

Mr. HALL. All right. The gentleman has asked for unanimous
consent to proceed out of order. Is there objection? The Chair recog-
nizes you for 3 minutes.

Mr. MARKEY. I thank you very much, Mr. Chairman, and it is
only just to interject and compliment the panel for their excellent
testimony. And to remind people that North Carolina was origi-
nally on the list of States that was going to be considered.

But Jim Broyhill was the ranking Republican on this committee,
and he insisted that it be taken off the list. And Louisiana wa
originally on the list, but Bennett Johnson insisted that it be taken
off the list.

And New Hampshire was originally on the list, but John Sinunu
insisted that it be taken off the list. And Washington State was on
the list, and Tom Foley insisted that it be taken off the list.

And Texas was on the list, and Jim Wright insisted that it be
taken off the list. And there must be a reason why all of those very
powerful Congressmen and Senators insisted that it be taken off
the list.
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And there is a concept in the law called res ipsa loquitur; the
thing speaks for itself. But none of these people wanted all this nu-
clear waste traveling through their States on trains like a mobile-
Chernobyl.

And all you really have to know is that it is some of the most
powerful, influential and respected Members of Congress used their
power to make sure that their States would not be targeted, and
you are doing an excellent job in representing your State, and mak-
ing that point to this committee. Thank you, Mr. Chairman.

By the way, Mr. Chairman, you look very comfortable on that
side of the aisle. I just want to tell you that you look very, very
comfortable over there.

Mr. HALL. Do you yield back your time now, please?

Mr. MARKEY. Yes, thank you.

Mr. HAaLL. All right. We want to thank this panel and appreciate
you very much. All right. We are ready for opening statements for
those who want to make them. What is the pleasure of the ranking
member?

Mr. BOUCHER. Yes, I have a brief statement.

Mr. HALL. All right. You have a brief statement and I will make
a brief opening statement. I recognize myself for 3 minutes, and I
want to thank Rick Boucher and Chairman Barton, and Ranking
Member Dingell of the full committee for their help setting up this
hearing.

Neither this hearing, nor our interests in Yucca Mountain, are
partisan, and on May 8, 2002 the House voted 306 to 117 to over-
ride the objection of the Nevada Governor and approve the Yucca
Mountain site for development as a long term depository for high
level nuclear waste.

The Senate passed it on a voice vote and the President signed
it into law. Yucca Mountain clearly has the bipartisan support of
a strong majority of this subcommittee, this committee, this House,
and this Congress.

So we meet today to discuss the next step in the Yucca Mountain
project, and to review legislation to make the Nuclear Waste Fund
more available to pay for this important project. The Department
of Energy is working with the contractor on a license application
to the Nuclear Regulatory Commission.

DOE has said publicly and consistently that it will complete the
license application in December 2004, and open Yucca Mountain in
2010. We have before us today Under Secretary Bob Card, and the
Director of the Office of Civilian Radioactive Waste Management of
the Department of Energy, Margaret Chu. Her office will be man-
aging the license application process.

We also have before us the Chairman of the Unclear Regulatory
Commission, Nils Diaz. The NRC is responsible for reviewing and
approving the license application, and is said to be working with
DOE on an ongoing basis to explain what the NRC requires.

Additionally, we have on the last panel the President and Gen-
eral Manager of Bechtel, Mr. John Mitchell. His company, hired by
DOE as the contractor on the Yucca Mountain project is conducting
much of the work.

In addition to the legislative nature of this hearing, members
should take this opportunity to learn about the progress of Yucca
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Mountain, how the work site is going, and will Bechtel and DOE
complete the license application on time.

Is the NRC providing the assistance that Bechtel and DOE
needs. If the license application deadline is missed will the project
open in 2010. Will the delay cost utilities and consumers more
money in fuel storage costs.

We will review two bills, H.R. 3429, and H.R. 3981, both of which
seek to reclassify fees paid into the Nuclear Waste Fund as, quote,
offsetting the collections. For too long the Nuclear Waste Fund ex-
penditures have competed with other discretionary programs, and
it is high time to make these funds more readily available to pay
for what they were intended to pay for, the development of a geo-
logic repository for radioactive waste.

The American consumers have contributed almost $23 billion
into the Nuclear Waste Trust Fund. Yet, these dedicated monies
can at times be difficult for the project to tap because of the unfor-
tunate budget rules and politics in the appropriations process.

This subcommittee does not write appropriations bills, nor does
it write budget legislation, but we do understand energy policy and
the importance of fully funding this commitment of Congress, and
this important part of the Nuclear Waste Policy Act.

Witnesses today representing the State regulators and the nu-
clear energy industry can address the importance of funding Yucca
Mountain at appropriate levels. Approximately 45,000 metric tons
of spent nuclear fuel from past and ongoing commercial nuclear
power operations is currently stored at 77 sites throughout the
country.

The General Accounting Office recently completed a study and
continuing study indicating that our spent fuel would be more se-
cure in one secure place compared to being spread throughout the
country.

No one is saying that the current situation is unsafe, but it is
also clear that opening Yucca Mountain will improve our national
security. Congress passed the Nuclear Waste Policy Act of 1982,
and in 1987, Congress selected the Yucca Mountain site in Nevada
as a single site to be characterized by DOE for long term geologic
disposal of the Nation’s high level radioactive waste inventories.

We are well into the third decade of work on a nuclear waste re-
pository. The progress has been good, but we have already been hit
with operation delays. It is time to make sure that the Federal au-
thorities are doing their job responsibly, make sure that this
project is funded appropriately, and do whatever needs to be done
to satisfy the two decade old vision of storing our high level waste
in a repository.

Finally, I am pleased to welcome members of the Nevada House
delegation today, and I was pleased to have them here. They did
their job well, and they were true to their representation. Their
voices are welcome today as we discuss the status of this nationally
important project.

[The prepared statement of Hon. Ralph Hall follows:]

PREPARED STATEMENT OF HON. RALPH HALL, CHAIRMAN, SUBCOMMITTEE ON ENERGY
AND AIR QUALITY

I want to thank Ranking Member Rick Boucher, and Chairman Barton and Rank-
ing Member Dingell of the full committee, for their help on the hearing. This is my
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first hearing as the Chairman of this subcommittee, and I am pleased that we can
come together in a bipartisan spirit on this topic.

On May 8, 2002, the House voted 306 to 117 to approve the Yucca Mountain site
for development as a long-term depository for high-level nuclear waste. The Senate
passed it on a voice vote, and the President signed it into law. Yucca Mountain
clearly has the bipartisan support of a strong majority of this Subcommittee, this
Committee, this House, and this Congress.

We meet today to discuss the next step in the Yucca Mountain project, and to re-
view legislation to make the Nuclear Waste Fund more available to pay for this im-
portant project. The Department of Energy (DOE) is working with its contractor,
Bechtel, on a license application to the Nuclear Regulatory Commission (NRC). DOE
has said publicly and consistently that it will complete the license application in De-
cember 2004, and open Yucca Mountain in 2010.

Today, Undersecretary Bob Card, and the Director of the Office of Civilian Radio-
active Waste of the Department of Energy (DOE), Margaret Chu, have joined us.
Her office will be managing the license application process. Also joining us is the
Chairman of the Nuclear Regulatory Commission (NRC), Nils Diaz. It is my under-
standing that the NRC and the DOE are working together on an ongoing basis to
review and approve the license application. Additionally, we have on the last panel
the President and General Manager of Bechtel, Mr. John Mitchell. The DOE hired
his company as a contractor on the Yucca Mountain project to conduct much of the
work.

In addition to the legislative nature of this hearing, Members should take this op-
portunity to learn about the progress at Yucca Mountain.

e How is work at the site going?

Will Bechtel and DOE complete the license application on time?

Is the NRC providing the assistance that Bechtel and DOE need?

If the license application deadline is missed, will the project open in 2010?

Will a delay cost utilities and consumers more money in fuel storage costs?

We will review two bills, HR 3429 and HR 3981, both of which seek to reclassify
fees paid into the Nuclear Waste Fund as “offsetting collections.” For too long, Nu-
clear Waste Fund expenditures have competed with other discretionary programs,
and it is time to make these funds more readily available to pay for what they were
intended—the development of a geologic repository for radioactive waste.

American consumers have contributed almost $23 billion into the Nuclear Waste
Trust Fund. Yet those dedicated monies can at times be difficult for the project to
tap, because of unfortunate budget rules and politics in the appropriations process.

This Subcommittee does not write appropriations bills, nor does it write budget
legislation. But we do understand energy policy and the importance of fully funding
Congress’ commitment to the Nuclear Waste Policy Act.

Witnesses today representing state regulators and the nuclear energy industry
can address the importance of funding Yucca Mountain at appropriate levels.

Approximately 45,000 metric tons of spent nuclear fuel from past and ongoing
commercial nuclear power operations is currently stored at 77 sites throughout the
country. The General Accounting Office (GAO) recently completed a study indicating
that our spent fuel would be more secure in one location, rather than spread
throughout the country. While the current situation is safe, it is clear that opening
Yucca Mountain will improve our national security.

Congress passed the Nuclear Waste Policy Act (NWPA) of 1982. In 1987, Congress
selected the Yucca Mountain site in Nevada as the single site to be characterized
by DOE for long-term geologic disposal of the nation’s high-level radioactive waste
inventories. We are well into the third decade of work on a nuclear waste repository.
The progress has been good, but we have already been hit with delays. It is time
to make sure the Federal authorities are doing their job responsibly, make sure this
project is funded appropriately, and do what needs to be done to satisfy the two-
decades-old vision of storing our high-level waste in a repository.

I am pleased to welcome Members of the Nevada House Delegation today. We wel-
come their input as we discuss the status of this nationally important project.

Mr. HALL. At this time, I recognize the gentleman from Virginia,
Mr. Boucher, for an opening statement.

Mr. BoucHER. Well, thank you very much, Mr. Chairman. I want
to begin my comments this morning by welcoming you back to the
subcommittee in your new capacity as Chairman, and let me say
while we will miss you on our side of the aisle.
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I have always over the years very much enjoyed my work with
you, and I very much look forward to a continuation of our work
together as you assume these new responsibilities.

I also appreciate the Chairman convening this morning’s hearing
on the subject of the status of the Yucca Mountain waste repository
program, and our legislative proposals to modify the program’s
funding.

The Nuclear Waste Policy Act of 1982 gives the Federal Govern-
ment the responsibility for providing a facility for the permanent
disposal of nuclear waste. As stipulated by the Act, nuclear genera-
tors of electricity are responsible for the costs of both disposal and
interim storage at utility reactor sites around the Nation.

The funding for the storage and disposal of nuclear waste is pro-
vided by an assessment that is charged to customers who receive
electricity generated by nuclear power. Those fees are collected and
placed in the Nuclear Waste Fund and are administered by the De-
partment of Energy.

The Act also provided that the money would be held in the fund
until needed to support peak spending years during the license ap-
plication process, and during construction of the permanent reposi-
tory, and during the placement of waste for permanent storage in
the repository in all three of those phases.

Those phases are beginning now, with the license application ex-
pected to be filed for the repository during the course of this cal-
endar year. Approximately $9 billion has been expended on the
program to date, and approximately $14 billion remains in the
fund.

But the current balance in the fund has been used historically
for purposes other than advancing the goals of this program, and
the program must now compete for funding with other unrelated
programs at the Department of Energy.

The fund needs to be legislatively altered in order to ensure that
the rate payer contributions are going for the purpose for which
these contributions were intended and that the Yucca Mountain
project receives the funding that it needs in order to move forward
as outlined in the current schedule.

Our witnesses today will comment on two of the proposals that
have been set forth to address this concern. One by our colleagues,
Mr. Shimkus, and Mr. Rush, and the other introduced by Chair-
man Barton at the request of the administration.

Both of these legislative proposals would serve to ensure prospec-
tively that the money collected from utility customers for the Nu-
clear Waste Fund is used for the purpose for which it is intended.

And I strongly support a policy change that would ensure the
dedication of future collections to the furtherance of the Yucca
Mountain program. But let me also say that I am interested in
making sure that the funds currently on deposit, the $14 billion
presently retained within the Nuclear Waste Fund, will also be
dedicated toward the purpose of advancing the goals of this pro-
gram.

And so I think a very appropriate subject of our inquiry to the
witnesses who will appear here today should be whether or not we
are being sufficiently ambitious in simply addressing the funds pro-
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spectively, and making sure that they are dedicated toward appro-
priate purposes.

I think that we also need to be asking about what we should be
doing with regard to the $14 billion currently on deposit, for which
there is no, in my view, sufficient safeguard and assurance that
those funds will also be directed toward the proper purposes of this
fund, and that will be an area of focus for our questions this morn-
ing.

I very much look forward to hearing from our witnesses. I thank
each of them for taking the time to share their views with us today,
and Mr. Chairman, with that, I yield back.

Mr. HALL. I thank the gentleman. At this time, the Chair recog-
nizes Mr. Norwood for 3 minutes. You have used 45 seconds and
the Chair will yield you 1 of his minutes. You have the full 3 min-
utes, and we recognize the gentleman.

Mr. NorwooD. Well, Mr. Chairman, first let me ask for unani-
mous consent and request that only you and the ranking member
make opening statements so we can move right to the witnesses.

Mr. BOUCHER. Mr. Chairman, I am going to object.

Mr. MARKEY. Objection.

Mr. HALL. There is objection. Go ahead, Mr. Norwood.

Mr. NorwooOD. Thank you, Mr. Chairman, I appreciate the op-
portunity to be here today and let me start by commending you for
holding this hearing, and I thank you for your leadership on this
very important issue.

And I don’t know how others feel about it, but I am very com-
fortable with you being in that chair and being on this side of the
aisle, and I think probably you are, too. Now, I believe that Yucca
Mountain and its selection as a permanent waste repository for
this country’s spent nuclear fuel was probably one of the real im-
portant decisions that we made in the 107th Congress.

I am greatly looking forward to hearing the Department of Ener-
gy’s progress in pursuing the license application for Yucca Moun-
tain construction, and authorization license from the Nuclear Regu-
latory Commission today.

The United States has over 45,000 metric tons of spent nuclear
fuel scattered across some 70 sites in this country, and as a result
of past and ongoing commercial nuclear power plants alone.

An additional 2,000 metric tons of spent nuclear fuel is generated
by the operation of nuclear waste plants each year. By 2010 the
total amount of commercial spent nuclear fuel is expected to reach
approximately 60,000 metric tons.

Now, Mr. Chairman, this issue may not be on the radar screen
of every American citizen, but let me assure you that it is very im-
portant to a great many of my constituents, particularly those who
live in the Augusta area, and work at the DOE Savannah River
site just across the river in Aiken, South Carolina.

In addition, Yucca Mountain is important to the folks who live
within my district in Burt County, Georgia, which is the home of
Plant Vogel operated by Georgia Power, which includes two sepa-
rate reactors of approximately 1,200 megawatts each.

The Department of Energy has estimated that roughly $7 million
has already been spent on characterization and development activi-
ties at Yucca Mountain, with much of this money coming from fees
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collected from currently operating commercial reactors paid into
the Nuclear Waste Fund.

Georgia rate payers along have contributed over $460 million to
this project. It is critical that DOE submit their license application
to the NRC by December 2004 for the sake of saving Federal dol-
lars.

Each year the 2010 operations date is pushed back, an additional
$500 million in Federal costs will be added to the project for each
year. So let me just echo that I am very much looking forward to
our witnesses’ testimony today, and I am anxious to hear of the
DOE’s progress.

I would like to make just one final note about the two pieces of
legislation that we are discussing today, H.R. 3429 introduced by
my friend from Illinois, Mr. Shimkus, and H.R. 3981, sponsored by
the distinguished Chairman, Mr. Barton.

The intent of both of these bills is to create a direct link between
funds coming from——

Mr. MARKEY. Mr. Chairman.

Mr. HALL. The gentleman from Boston.

Mr. MARKEY. I make unanimous consent that the gentleman
from North Carolina be given 1 additional minute to finish his
statement.

Mr. NorRwOOD. Mr. Chairman, since the gentleman is not here
from North Carolina, I don’t——

Mr. MARKEY. I’'m sorry, from Georgia.

Mr. HALL. Hearing no objection so ordered.

Mr. NORWOOD. Let me just conclude, and I will submit for the
record, but simply to say that it was interesting to me in the first
testimony that you can characterize Federal representatives on this
issue of Yucca Mountain in many ways, but recklessly is not one
of the ways you can characterize them. We have not rushed into
this issue, and it is time to complete it. Thank you, Mr. Chairman.

Mr. HALL. The Chairman recognizes Mr. Markey, and you have
no time left, Mr. Markey, but since I sat by you for 24 years, I will
give you 3 minutes of my time.

Mr. MARKEY. I thank the gentleman. On June 26, 1995, men in
moon suits descended upon Golf Manor, a subdivision of Commerce
Township, Michigan. They dismantled David Hahn’s back yard
shed with electric saws and stuffed all the pieces into large steel
drums marked radioactive.

It turned out that David Hahn, who was an avid Boy Scout,
earned his atomic energy merit badge by building a model nuclear
reactor, and then decided to earn Eagle Scout status by building
a real live breeder reactor in his back yard.

The EPA later estimated that his efforts had placed 40,000 peo-
ple at risk of radiation exposure. David was an enterprising boy,
and this is 1995, and he had lots of help from the Nuclear Regu-
latory Commission.

He requested and obtained information from the NRC on how to
isolate radioactive elements, and was told how to go about getting
isotopes that could sustain a chain reaction when bombarded with
neutrons.
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He was told by the NRC that the health dangers of having some
of these isotopes was very slight because if he possessed ample
quantities of these materials that he would need an NRC license.

So he didn’t worry when he began finding large quantities of ra-
dium contained in clocks at antique stores. He was told by the
NRC that nothing produces neutrons as well as beryllium, and so
he had a friend steal some from school.

The NRC sent him pricing data and commercial sources for some
of the radioactive materials that he needed for his efforts, including
a company in Czechoslovakia. It turned out that David’s backyard
experiment became a radioactive Superfund site that cost $60,000
to clean up. He did, however, make Eagle Scout.

These days the Department of Energy is their very own radio-
active Boy Scout, and is trying to earn its own Atomic Energy
Merit Badge by designing a repository that can keep millions of
tons of high level radioactive waste safe for thousands of years.

If they can do this safely, then the Department would truly earn
Eagle Scout status, but as we know many Boy Scouts do not al-
ways live up to the Scout’s motto of Be Prepared. That is why they
require adult supervision.

And in this case adult supervision is supposed to be provided by
our Nation’s Nuclear Safety Regulator, the Nuclear Regulatory
Commission. Today, I will be anxious to hear from our witnesses
about the latest delays, security risks, lawsuits, and whistle-blower
cases that have occurred since we last heard from them.

I have numerous questions that need to be answered before
Eagle Scout status can be achieved. Will Yucca Mountain turn into
a backyard shed Superfund site like David Hahn’s little project and
require billions of clean up dollars?

Will the DOE ever provide responses to the hundreds of unan-
swered technical questions required to license this facility? If not,
will the NRC grant the license anyway? Will the NRC increase the
security requirements for transporting all that waste across the
country by rail, especially now that the tragedy in Spain has alert-
ed us to how vulnerable the rail system really 1s?

Will it ensure that we don’t have hundreds of mobile-Chernobyls
riding across our country, and will Congress decide to take the
waste fund off budget, ranking it above Homeland Security, de-
fense spending and countless other priorities in importance?

The answers to these questions should help the subcommittee get
a sense of whether DOE has a chance to make Eagle Scout, or be
sent back to Tenderfoot. Thank you, Mr. Chairman, very much.

Mr. HALL. The gentleman yields back his time. I was never an
Eagle Scout. I was a permanent Tenderfoot. I remember part of
that obligation was to tell the truth. Is there anyone else who
wants to be recognized?

Mr. SHIMKUS. Mr. Chairman.

Mr. HALL. Mr. Shimkus is recognized for 3 minutes.

Mr. SHIMKUS. Thank you, Mr. Chairman, and I will try to cut
down my remarks, but I will tell my friend, Mr. Markey, who is
a good colleague and friend, and I always enjoy a serious debate,
that Yucca Mountain is not a suburb of Boston.

And it is a mountain depository under the mountain in the
desert, which if you are going to have a waste site, that is probably
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the best place in the world that it could ever be. And we have gone
through this debate, and so this debate is not about society. This
debate is about the funding.

And the reality is that it is really a budgetary debate. Truth in
budgeting. If you are going to consume or ask for $23 billion from
an industry to develop a waste depository site, truth in budgeting
would say that money goes there.

Now, if there are delays, and if there are concerns, if there are
problems, I think that my questions will be to DOE as if we had
an adequately funded program based upon the fund itself, would
this be expedited.

I think the answer is pretty clear. I think that the answer would
be yes. So I know that I missed my colleague from the State, and
I know that I was casually referenced for those that have been fol-
lowing this issue.

It was a great debate and hopefully a final resolution, and now
the issue is to move this project forward because of the promise
that we have made to the Nation for decades. So I look forward to
this debate.

It is very, very important for our oversight and the funding. And
with that, Mr. Chairman, thank you, and I yield back my time.

Mr. HALL. Are there other opening statements? All right. I would
like to ask unanimous consent for 1 week following the hearing all
statements submitted by members be made part of the hearing
record. Without objection.

[Additional statements submitted for the record follow:]

PREPARED STATEMENT OF HON. JOE BARTON, CHAIRMAN, COMMITTEE ON ENERGY
AND COMMERCE

Mr. Chairman, thank you for holding this important hearing. In my opinion, the
development of a centralized and permanent geologic disposal site at Yucca Moun-
tain is one of the most important public health and safety issues for the nation.

In the 107th Congress, I was pleased to help lead the bipartisan effort in this
Committee, and on the floor of the House, to pass House Joint Resolution 87—the
Yucca Mountain siting resolution. We won with an overwhelming bipartisan vote of
306-117. I attribute the strong support for the Yucca Mountain resolution to the
common sense, pro-environmental aspects of the bill.

The vote in favor of Yucca was lopsided because the nation will not tolerate high-
level nuclear wastes that are spread out at 77 sites in more than 30 states in every
region of the country. Every one of these waste sites shares one common aspect:
They were all designed for temporary storage of these dangerous wastes—not long-
term disposal.

So for the sake of long-term public health and safety, and our national security
interests, it is absolutely critical that we move to develop a single nuclear waste re-
pository at Yucca Mountain.

However, we are not quite there yet. In fact, we are just getting started. DOE
and its Yucca Mountain site contractor, Bechtel Corporation, must complete and
submit a license application to the Nuclear Regulatory Commission by December
2004. There are only nine months left before we reach this deadline. If this deadline
is missed by one year, the nation could incur additional costs of $500 million to
build Yucca Mountain.

Over the years I have developed a degree of apprehension about DOE’s ability to
complete major projects on time. The Oversight and Investigations Subcommittee
has revealed many of DOE’s troubled projects. I want Yucca to be a success story,
and that is why I think this hearing is so important.

Congress must also do its part, and provide DOE with the requested appropria-
tions to get the job done. I was happy to introduce H.R. 3981 last week, at the re-
quest of the Administration, to help solve the funding problem. The Nuclear Waste
Fund has been cannibalized over the years to pay for unrelated Federal programs
at the expense of the consumers who pay into the fund. The Federal government
is required by law to develop a central repository, and the nuclear waste fund was
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created for the sole purpose of paying for radioactive waste disposal. The fees paid
into the nuclear waste fund must be freed up to cover these obligations.

The Nuclear Waste Trust Fund has more than $14 billion in reserves, and re-
ceives about $750 million in additional fees each year. I am willing to do all I can
in to make sure these funds go toward their intended purpose. Thank you, Mr.
Chairman.

PREPARED STATEMENT OF HON. TOM ALLEN, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF MAINE

The situation in Maine

The rocky Maine coast inspired the great artwork of Winslow Homer and has
filled fish markets and lobster shacks for centuries. But along Montsweag Bay, at
the end of a rocky peninsula, stands a dry cask spent nuclear fuel storage facility
left over from the Maine Yankee Nuclear Plant, which closed in 1997. While the de-
commissioning plant will soon be nothing but a parking lot, its spent fuel sits there
waiting for the Department of Energy to pick it up.

Maine Yankee no longer exists, but the community of Wiscasset cannot redevelop
its shoreline, cannot entice businesses, and cannot open the peninsula for public
use. In effect, the community is held hostage by this spent fuel. I am happy that
we are having a hearing on the progress at Yucca Mountain, because it is important
to the people of Maine that the United States create a safe, permanent facility to
store spent nuclear fuel.

Mainers have contributed to the funding of a Repository

The people of New England have contributed over $1.6 billion to the Nuclear
Waste Fund set up to fund a permanent nuclear waste facility. Currently, more
than $14 billion sits in this fund, and yet Congress still is unwilling to allocate more
money to the Yucca project than the fund collects in any given year. We need to
give the Yucca Mountain project the resources to finish by 2010.

The Department of Energy will testify that they cannot complete the Yucca Moun-
tain facility by 2010 unless they receive more funding, so I am interested to hear
what witnesses have to say about various funding mechanisms. In particular, I
would like to know whether our panel today supports the legislation introduced by
Reps. Shimkus-Rush that attempts to direct the Nuclear Waste Fund’s annual in-
come directly to the Yucca Mountain Program’s annual appropriation.

I support appropriating the necessary funding to complete Yucca on schedule, and
I hope our witnesses will advise this subcommittee on the most effective path to-
wards that goal.

We need to begin developing a plan to move the fuel.

But funding the Yucca Mountain program will not get spent fuel off the coast of
Maine unless the Department of Energy begins planning to move the fuel.

In 1982 Congress committed to start picking up spent fuel by 1998, but none has
been picked up to date. In fact, DOE has not even developed the necessary plans
and facilities to begin picking up fuel in 2010 when Yucca Mountain is scheduled
to open.

Moving all of the Nation’s spent fuel is a major task, and DOE needs to begin
preparing for this project now. Last year nine of my New England colleagues and
I requested that more funds from the Nuclear Waste Fund be directed towards
building the transportation-related systems and infrastructure necessary to remove
spent fuel. The Department must demonstrate its ability to move spent fuel safely
before it begins full-scale shipping in 2010. Maine has fuel ready and waiting to be
shipped, as do other communities with decommissioned plants. Why, I wonder,
doesn’t DOE get this process started so that communities like Wiscasset can leave
their nuclear experience behind?

Congress has required DOE to develop a spent fuel transport plan

In the fiscal year 2004 appropriations bill, Congress instructed DOE to work
“more actively” with facilities storing spent nuclear fuel in order to develop a “de-
tailed and comprehensive acceptance and transportation plan for the years 2010 to
2020” by the end of this year. Furthermore, Congress instructed DOE to develop a
plan that would “ensure that spent nuclear fuel and high level waste from those
reactor sites that are undergoing decommissioning...shall be accepted and trans-
ported as soon as practicable to facilitate the closure of those sites.” I trust that
DOE is on schedule to complete this plan.
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Conclusion

In 1982 Congress made a deal with the American public. In exchange for a sur-
charge on their electricity, this body promised that the United States would build
a safe, permanent facility to store nuclear waste by the end of the century. We have
not made good on our promise. Until we make good on our promise, ratepayers, tax-
payers, and people in small towns like Wiscasset, Maine will suffer, and we will all
be more at risk.

The Decommissioned Plant Coalition testimony.

Finally, I would like to submit testimony from the Decommissioning Plant Coali-
tion. This testimony was prepared for our September 11, 2003 hearing on this topic
which had to be rescheduled.

PREPARED STATEMENT OF HON. JOHN DINGELL, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MICHIGAN

For many years I have been concerned about the misuse of monies contributed
to the Nuclear Waste Fund by utility ratepayers.

As many Members will recall, our Committee reported a bill in 1999 that would
have taken the Fund “off budget.” That bill had two purposes—to restore the Fund
to its intended purpose, and to ensure that the Department of Energy’s (DOE) re-
pository program would be adequately funded. It is a shame that bill was not en-
acted while the nation enjoyed a budgetary surplus, because it bothers our col-
leagues on the Budget Committee when we try to restore the Fund to its proper
pudrpose—and the task only becomes harder when deficits loom large, as they do
today.

It is encouraging, however, that the Administration at last has begun to grapple
with the need to put funding for the repository program on sound footing. The Ad-
ministration has proposed a change in law that will automatically direct all future
ratepayer contributions into the nuclear waste program, with costs in excess of the
revenuels requiring further appropriations. Rep. Shimkus has introduced a similar
proposal.

Congress approved the Yucca Mountain site for a repository in 2002; DOE hopes
to file an application for a license by the end of this year; and the Nuclear Regu-
latory Commission appears ready to commence consideration once the application is
ﬁ%ed. Meanwhile, waste continues to pile up at utility and at DOE sites in dozens
of states.

All of the agencies’ preparations to date, which entailed the expenditure of $6 bil-
lion from the Waste Fund already, will come to naught if funding reform legislation
is not enacted.

I would note, however, that one shortcoming of these proposals is their failure to
deal with the unexpended balance in the Nuclear Waste Fund, which is about $14
billion. The bill reported by the Committee on Energy and Commerce in 1999 ad-
dressed the need to safeguard both the balance in the Fund and future contribu-
tions. It ensured that neither would be siphoned off to other purposes. By contrast,
the bills before us appear to address only the question of future contributions—and
do nothing to restore the existing Fund to its proper use.

My understanding is that over $500 million of the current Fund has been contrib-
uted by Michigan ratepayers over the years. I have reservations about legislation
that does not dedicate both existing and future ratepayer contributions to their
proper use. Failure to restore amounts in the existing Waste Fund to their intended
purpose would be tantamount to approving the subsidization by ratepayers of other
wholly unrelated programs. That would be a breach of faith, and I am not convinced
at this point that we should be settling for half a loaf in terms of budget reform.

Mr. HALL. I ask for unanimous consent that written statements
from the Nuclear Waste Strategy Coalition and the Decommis-
sioning Plant Coalition be made part of the hearing record. With-
out objection, it is so ordered.

[The information referred to follows:]

PREPARED STATEMENT OF NUCLEAR WASTE STRATEGY COALITION

Mr. Chairman, and distinguished members of the Subcommittee, the Nuclear
Waste Strategy Coalition (NWSC) appreciates this opportunity to present a State-
ment for the Record regarding a hearing entitled, “A Review of the Department of
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Energy’s Yucca Mountain Project, and Proposed Legislation to Alter the Nuclear
Waste Trust Fund (H.R. 3429 and H.R. 3981).”

ABOUT THE NWSC

The NWSC is an ad hoc group of state utility regulators, state attorneys general,
electric utilities and associate members representing 46 member organizations in 25
states. The NWSC was formed in 1993 out of frustration at the lack of progress
DOE had made in developing a permanent repository for spent nuclear fuel (SNF)
and high-level radioactive waste (HLRW), as well as Congress’s failure to suffi-
ciently fund the nuclear waste disposal program (Program). The mission and pur-
pose of the NWSC is to seek on behalf of the ratepayers of the United States:

1) The removal of commercial spent nuclear fuel from 72 temporary storage sites
located in 33 states.

2) The authorization of a temporary, centralized commercial spent nuclear fuel stor-
age facility.

3) The allocation of appropriate funds from the Nuclear Waste Fund (NWF) by the
}J.S. Congress to the DOE so that it will fulfill its statutory and contractual ob-
igations.

4) The augmentation of transportation planning and regulations to facilitate trans-
portation systems.

5) The capping of the NWF payments at the present one-tenth of a cent per kilo-
watt-hour by the U.S. Congress.

6) The operation of the permanent repository by 2010.

NUCLEAR WASTE FUND REFORM

NWSC members believe it is vitally important that Congress and the Administra-
tion work together to ensure the Program is funded in a manner that will allow the
DOE to implement the Federal Program in accordance with the 1982 Nuclear Waste
Policy Act (NWPA). The Program is already in default of its requirement to open
a facility by 1998, and is in danger of slipping further behind schedule. It is impera-
tive that a long-term fix of the current funding process be implemented and we urge
Congress to support passage to reclassify the fees paid into the Nuclear Waste Fund
as offsetting collections in the 108th Congress.

The members of the NWSC are supportive of H.R. 3429, the Nuclear Waste Fi-
nancing Act of 2003 and/or the bill introduced by Chairman Barton, H.R. 3981. We
note that H.R. 3981 would provide funds through the completion of the surface facil-
ity construction, whereas the funding reforms implemented in H.R. 3429 would end
in 2010. Both propositions define contributions to the NWF as offsetting collections
made to cover the necessary expenditures of the Program. Additionally, either of
these funding reforms would make the total budget authority available from the
NWF each fiscal year equal to the level of proceeds collected from fees (plus interest
earned) during that fiscal year. Most importantly, Congressional oversight of the
Program funding will continue, similar to the annual appropriations process of the
Nuclear Regulatory Commission and the Corps of Engineers.

As the House Appropriations Energy and Water Development Subcommittee
Chairman Hobson stated last year, “This Program has been starved for fund-
ing”...the 2010 deadline for waste fuel acceptance at Yucca Mountain, “is a pipe
dream at existing funding levels.” The only way that the DOE will ever achieve its
objectives is for Congress to reclassify the Nuclear Waste Fund receipts as offsetting
collections. Only with sufficient funding will the DOE be able to file the licensing
application by December 2004, initiate the critical path items related to the trans-
portation infrastructure systems plan and make financial commitment to its con-
tractors. Moreover, delays beyond the 2010 deadline increase Program costs by ap-
proximately $1 billion per year and also expose the DOE to further litigation.

NUCLEAR WASTE FUND

There are adequate funds available to implement the Federal policy for perma-
nent disposal of high-level radioactive waste and spent nuclear fuel. That statement
is conditioned on the premise that Congress will vote to support its own legisla-
tion—Congress has failed to support the NWPA. Since 1983, the NWF has collected
more than $22 billion with interest, and the nation’s ratepayers make more than
$700 million per year in payments into the NWF; with interest credits this amount
exceeds $1.5 billion per year. According to the DOE, it will require average annual
funding of $1.3 billion from FY 2005 through FY 2010. The NWF’s average annual
receipts and interest are projected at more than $2.1 billion over the same time pe-
riod, and therefore, exceed the DOE’s funding level requirements. Congress’s sup-
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port to codify the NWF annual receipts will ensure that every cent collected from
the ratepayers will be delivered to the Program, as intended by the NWPA. Other
Congressional programs should be funded from discretionary funds, not from the
NWEF’s mandated funding.

PROGRAM OVERSIGHT OF THE CIVILIAN DISPOSAL PROGRAM

The NWSC is not calling for carte blanche funds for the DOE without Program
oversight. We are encouraged that the FY 2004 House Energy and Water Develop-
ment Appropriations Committee (Committee) Report 108-212 directed the DOE to
keep the Program on track to meet its 2010 deadline. Consequently, the DOE/Office
of Civilian Radioactive Waste Management (OCRWM), issued a Strategic Plan for
the Safe Transportation of Spent Nuclear Fuel and High-Level Radioactive Waste
to Yucca Mountain: A Guide to Stakeholder Interaction, issued on November 18,
2003. Further, the DOE/OCRWM identified on December 23, 2003, the Caliente rail
corridor within Nevada as the preferred corridor to serve the Yucca Mountain repos-
itory.

However, we believe that the national transportation infrastructure system plans
must be initiated as soon as possible to facilitate the shipment of SNF and HLRW
to Yucca Mountain by 2010. Although the Strategic Plan is not specific with respect
to scope and schedule milestones, the following encourages us:

e That OCRWM is now focused on collaborating with interested parties on design-
ing, siting and constructing the infrastructure required for the transportation
system.

e That beginning in 2004, OCRWM will increase interactions with states and tribes
to update and prioritize topics for discussion and work together throughout the
planning, operational testing and operations phases of the transportation pro-
gram.

e That starting in 2004, OCRWM will validate information with nuclear utilities on
site operational and transportation interfaces that determine cask requirements
and site servicing equipment needs. As stated in the Plan, this is an oppor-
tunity for OCRWM to improve waste acceptance and transportatlon planning
process to allow for more efficient planning, scheduling and operation of the
transportation system; hopefully, the final scheduling of SNF deliveries will be
at an earlier time than now required.

e That beginning in 2006, OCRWM will shift interactions with state regional groups
and tribes from topic identification and resolution to conducting emergency
training and operational readiness.

o That OCRWM recognizes the need to begin interaction with cask vendors as soon
as possible and before beginning the formal procurement process, the need to
interact with private-sector cask suppliers and utilities to solicit information, as
well as private sector views on approaches to establishing the necessary system
design and cask fleet on a timely and cost efficient basis.

e That OCRWM is open to discussions with the utilities concerning the acceptance
of dual-purpose storage/transportation cask systems that have been certified by
the NRC. We urge that those discussions begin immediately and that they focus
on the most efficient transportation/acceptance of such systems and not on
whether such systems are acceptable.

While we understand the need for a flexible approach in order to accommodate
input from stakeholders, the NWSC was expecting a Strategic Plan that provides
more than a simple process outline, but a Plan that contains milestones or specific
direction as to how OCRWM will achieve its objective to begin the removal of SNF
and HLRW by 2010. The NWSC believes the Plan should include:

e Interim milestones that would benchmark the OCRWM’s progress over the next
few years.

e Specific schedules by when OCRWM will initiate interaction with private-sector
cask suppliers, utilities, logistics providers and others in the transportation in-
dustry to establish the necessary system design and cask fleet needed by 2010.

o Consideration of transporting Greater-Than-Class-C (GTCC) waste that is cur-
rently being stored in NRC-licensed transportable canisters at nuclear plant
sites undergoing decommissioning. There is no doubt that ultimate disposal of
GTCC is the Department’s responsibility, accordingly, this is an issue that
OCRWM should address within the scope of the national strategic transpor-
tation plan.

e Specific schedules or milestones that address the national designation of modes
and routes of shipment to Yucca Mountain.

The members of the NWSC also note that this Plan fails to incorporate and up-
date the report released by OCRWM, January 2001, in response to the House Com-
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mittee on Appropriations request, “Plan for Transportation Cask Fabrication and
the Deployment of Waste Acceptance Capabilities.”

Over the years, the NWSC has been very supportive of the OCRWM program and
worked to ensure that Congress appropriate sufficient funds for the nuclear waste
transportation and disposal program. We continue those efforts today as we are
working very hard for passage of H.R. 3429 or H.R. 3981, as we believe it will allow
the DOE to receive appropriate funding increases to keep the repository program
and transportation infrastructure planning on schedule. Just as importantly, the
NWSC believes passage of either of these bills will ensure money paid by the na-
tion’s ratepayers into the NWF will be used for its intended purpose to remove SNF
and HLRW from the nation’s nuclear power plants.

LAWSUITS

It is more than five years since the DOE defaulted on its obligations, as stated
in the Nuclear Waste Policy Act of 1982, to remove SNF from the nation’s nuclear
power plants. In its 1996 Indiana-Michigan decision, the U.S. Court of Appeals af-
firmed that the DOE was obligated to start moving waste on January 31, 1998,
“without qualifications or condition.” The DOE ignored the Court, prompting 46
state agencies and 36 utilities to again seek relief through the Courts. The DOE has
meanwhile ignored repeated Court orders to begin moving waste from commercial
nuclear plant sites on the grounds that it has yet to build a permanent repository
and has no authority to provide an interim storage and transport of high-level nu-
clear waste from plant sites. Several lawsuits are currently being heard in the U.S.
Court of Claims and could find the DOE liable for several billions of dollars in dam-
ages due to its failure to meet its 1998 obligations. Further, the 11th Circuit Court
of the U.S. Court of Appeals has already ruled that these damage payments will
not come from the Nuclear Waste Fund. Consequently, Congress will have to choose
where the funds should come from and which programs will be affected. As stated
earlier, if the DOE fails to meet the 2010 deadline, the financial liability the DOE
faces through lawsuits will continue to mount. As the DOE continues to delay hon-
oring its contracts with the utilities to remove spent nuclear fuel from plant sites,
both the amount of SNF and HLRW stored and the costs associated with storing
it increase. A DOE contractor has estimated that each year’s delay will escalate Pro-
gram costs by approximately $1 billion per year for the civilian and defense nuclear
waste disposal programs. The longer Congress refuses to fully fund the DOE re-
quirements, the greater the potential liability will be to the nation’s taxpayers.

TRANSPORTATION—RIGOROUS SAFETY STANDARDS

The DOE has proven that it can safely transport SNF and HLRW from plant sites
across the nation. Since the 1960s, more than 3,000 shipments of spent nuclear fuel
from nuclear power plants, government research facilities, universities and indus-
trial facilities have crossed the United States, “without a single death or injury due
to the radioactive nature of the cargo.! This equates to more than 70,000 metric
tons of SNF, an amount equal to what the NWPA authorizes for Yucca Mountain.
Shipments include 719 containers from the Naval Nuclear Propulsion program be-
tween 1957 and 1999, and 2,426 highway shipments and 301 railway shipments
from the U.S. nuclear industry from 1964 to 1997. In addition, since 1996, ship-
ments of spent nuclear fuel have been safely transported to the United States from
41 countries to the DOE facilities;? again, without a single death or injury.

Furthermore, the DOE has safely and successfully made more than 2,405 ship-
ments to the Waste Isolation Pilot Plant (WIPP) in New Mexico as of March 15,
2004.3 The Western Governors’ Association (WGA) signed an agreement with the
DOE in April 1996 that affirmed regional planning processes for safe transportation
of radioactive waste. All regional high-level radioactive waste transportation com-
mittees also endorsed the WGA approach. The WIPP transportation planning sys-
tem is setting the standard for safety and proving to be a critical step toward solv-
ing the nations spent nuclear waste disposal transportation program.

To ensure safety at on-site spent fuel storage facilities and during transportation,
the material is stored in containers that meet the NRC’s rigorous engineering and
safety standards testing. To satisfy the NRC’s rigorous standards for subsequent
transportation approval, these containers have been dropped 30-feet onto an
unyielding surface, dropped 40 inches onto a 6-inch vertical steel rod, exposed for
30 minutes to a 1,475(F fire, submerged under 3 feet of water for eight hours, im-

1 National Conference of State Legislatures’ Report, January 2000.
21U.S. Department of Energy Report to the Committees on Appropriations, January 2001.
3 Waste Isolation Pilot Plant Information Center, March 15, 2004.
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mersed in 50 feet of water for at least eight hours (performed in a separate cask),
and immersed in 656 feet of water for at least one hour.4

Nonetheless, unless sufficient funds are allocated, the DOE will continue to defer
the much need transportation infrastructure systems plan in Nevada and site prep-
aration activities that would allow acceptance of SNF and HLRW at Yucca Moun-
tain by 2010.

CONCLUSION

For the last 20 years, those who want to derail commercial nuclear power in this
country have used this program as a political tool. In fact, the Federal government’s
failure to deliver extends back several decades. The U.S. Congress and the Federal
government must immediately address the growing problem of SNF and HLRW that
now exists. We can no longer pretend that stranded waste at plant sites does not
exist and is without economic consequence to the nation’s energy supply as wit-
nessed in August 2003. We can no longer pretend that the problem of stranded SNF
and HLRW is going away. While Congress acts to solve the Federal deficit problem,
it is unacceptable that Congress would continue to utilize ratepayers’ money from
the NWF—it should be used for its intended purpose. The nation’s ratepayers con-
tinue to make payments into the NWF for the purpose of disposing SNF and HLRW
from the nation’s nuclear power plants. The American people are right to expect
funds from the NWF to be released for this purpose and not be used to provide ac-
counting camouflage for other Federal spending. Use of the NWF for other purposes
has been, and continues to be, an unjust and fraudulent tax on the American elec-
tricity consumer. Further delay by Congress to resolve the funding of this Program
will guarantee that U.S. taxpayers will pay all of the costs associated with liabilities
of the DOE to accept SNF and HLRW by 2010. The Courts have already stated that
the liability for inaction will not be paid from the NWF.

The members of the NWSC reiterate the importance for Congress to keep the
DOE on target and schedule by reclassifying the NWF annual receipts as offsetting
collections to bring the nuclear waste disposal program to fruition as promised and
mandated by the Nuclear Waste Policy Act of 1982.

PREPARED STATEMENT OF THE DECOMMISSIONING PLANT COALITION

The Decommissioning Plant Coalition (DPC) is pleased to provide a statement for
the record on the Department of Energy’s spent nuclear fuel program. The Energy
& Commerce Committee’s long-standing interest in this program and the years of
oversight that you have provided has had a major positive impact on this program.
Indeed, at times, it has seemed that only the continued strong interest of the Con-
gress has kept the program from succumbing to the undeniably difficult challenges
of siting this one of a kind geologic facility.

As we all know, the Yucca Mountain program received considerable attention in
the last Congress, leading to the bi-partisan approval of President Bush’s site rec-
ommendation decision. Now, more than two decades after the original Nuclear
Waste Policy Act was adopted in 1982, the Department of Energy’s spent nuclear
fuel program has once and for all identified a site and is poised to submit a license
application for Yucca Mountain.

And, given the relatively limited resources that the Office of Civilian Radioactive
Waste Management (OCRWM) has been forced to operate under, we believe they
were correct in the decision to focus almost exclusively in the last year on the steps
necessary to meet their December 2004 date for submittal of the license application.
We are extremely grateful for the management initiatives that Director Chu has in-
stituted to begin focusing the Department and contractor workforce on their difficult
licensing tasks.

However, we also believe that the progress made to date and both short and
longer-term timelines are at risk and we urge the Committee to insist that the De-
partment adopt an integrated approach in the implementation of various program
elements. Specifically, we believe that there is a need to facilitate early decisions
on outstanding waste acceptance, storage, and transportation issues if the goal is
a fully functioning program in 2010.

The Decommissioning Plant Coalition

The Decommissioning Plant Coalition was established in 2001 to highlight issues
unique to nuclear power plants undergoing decommissioning. The DPC is focused

4Nuclear Regulatory Commission, Testing Requirements, 10 CFR Sections, 71.61, 71.71, and
71.73.
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on addressing the needs of decommissioning reactors at single-unit sites, of which
there are six currently undergoing active decommissioning. Members of the Decom-
missioning Plant Coalition include Connecticut Yankee Atomic Power Company,
Dairyland Power Cooperative, Maine Yankee Atomic Power Company, Sacramento
Municipal Utility District, and the Yankee Atomic Electric Company.

Collectively, these plants have a total of 1349 metric tons of heavy metal (MTHM)
under management. This represents approximately 2% of the total amount of com-
mercial spent fuel destined for final disposal. Despite the relatively small volume
of spent fuel at these facilities, the cost of spent fuel and high-level waste manage-
ment represents a disproportionately large issue for DPC members. For example,
Maine Yankee estimates that spent fuel management represents 28% of the total
decommissioning cost for its facility. This disproportionate economic impact is even
more acute for nuclear facilities that have already completed other decommissioning
tasks and for whom the costs of monitoring spent fuel and maintaining necessary
Sﬁfeguards and security measures represent virtually 100% of operating expenses at
that site.

The members of the Decommissioning Plant Coalition play a unique role among
our colleagues in the nuclear industry in that we have been forced to confront and
address many of the more difficult spent fuel issues that operating plants might
have the opportunity to defer. As such, we are at the leading edge of spent fuel
management issues and are currently facing challenges that will ultimately confront
the whole industry.

Strategic Considerations: Continuing Improvement to the Program

While the Department of Energy has made considerable progress with the Nu-
clear Waste program in recent years, we believe that there is need to supplement
the near-exclusive focus on preparation of the license application for Yucca Moun-
tain and accelerate its maturation into a fully integrated spent fuel management
system. Specifically, we are concerned that DOE has not yet demonstrated its ability
to develop and implement a program to expeditiously identify and address critical
waste acceptance, storage, and transportation issues, especially those that affect the
ability of spent fuel contract holders to make decisions affecting their own facilities.

The uncertainty in waste acceptance, storage, and transportation plans creates a
number of special concerns for members of the Decommissioning Plant Coalition.
First, unresolved fuel acceptance and storage issues create current and ongoing un-
certainty for operators of decommissioning nuclear power plants. This uncertainty
introduces doubt into every decision that the owners have made or are about to
make regarding investment in storage and transport technologies. It calls into ques-
tion every assumption and plan governmental officials make about the future pro-
ductive use of the site. For example, we note that the Department has seemingly
reversed its position on the acceptance of dual-purpose storage and transport sys-
tems that it once urged our members to procure. It also means that security re-
sources have to continue to be devoted to a site, in increasing increments, where
the threat should have been or would have soon been removed.

The Department’s ongoing delays in reaching decisions has a direct and current
impact on these sites, and the Department must, in our view, begin to make these
decisions now. We are concerned that the Department is being overly cautious in
making at least some of the decisions because of internal legal considerations. As
such, we applaud direction in the Appropriations Committee’s report on the FY 2004
Energy and Water Development Appropriations bill reminding the Department
“[Dlelaying the resolution of pending litigation and avoiding potential future litiga-
tion are not the objectives of this programé. The best way to minimize the liability
of the Federal government for spent nuclear fuel is to get on with the repository
program in an expeditious manner.”

Another aspect of the program that has been identified as needing redress is
under funding, a situation that is becoming chronic despite the fact that a dedicated
nuclear waste fund fee is being collected from electric ratepayers specifically dedi-
cated to this program. As a result of resource constraints, a number of important
program elements not related directly to the core scientific investigations of Yucca
Mountain, but nevertheless essential to operation of a repository, have suffered from
neglect and a lack of adequate funding.

For example, FY2003 omnibus appropriations funding mark of $460 million for
the nuclear waste program was a 5131 million reduction from the President’s FY
2003 budget request. In his testimony last year, Secretary Abraham suggested that
the funding shortfall imperiled the program by introducing a “high risk” to DOE’s
ability to meet a December 2004 license application date.

The DPC was extremely pleased to see the funding increase that the program re-
ceived in last year. While generous compared to previous allocations, the $576.6 al-
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location barely met the minimum funding needed to prevent further schedule slip-
page. In addition, the FY 2005 request for $880 million represents a significant but
necessary increase in funding. We and other key stakeholders in this program would
be extremely disappointed to see the program announce further delays as a result
of funding below requested levels.

To that end, we applaud to Administration for proposing to credit annual fees col-
lected against appropriations from the Nuclear Waste Fund. This will help ensure
that the fund is used for its intended purpose and that the government does not
further delay meeting its legal obligation to remove used nuclear fuel from commer-
cial sites. This badly needed funding reform, proposed in the Administration’s budg-
et submittal, H.R. 3981, introduced by request by Chairman Barton, and H.R. 3429,
the Nuclear Waste Financing Act or 2003, introduced by Representatives Shimkus
and Rush, is critical to the timely success of this program

Additional DPC Recommendations

In addition to the strategic approaches that we have discussed, we have number
of specific recommendations that we believe will help to advance the program.

Recommendation: Comprehensive National Acceptance and Transportation Plan

First, the Department must work actively with the decommissioning plant con-
tract holders and the DOE sites that will be shipping spent nuclear fuel and high-
level waste to the repository to develop a detailed and comprehensive acceptance
and transportation plan for the years 2010 — 2020. DOE has encouraged owners
to invest in storage and transport technologies that it once sought appropriations
to build on its own and were identified as acceptable but now says it may not ac-
cept. DOE must also design the Yucca Mountain fuel handing and storage facilities
so that they can accept fuel stored in the currently NRC licensed transportation/
storage system as “Standard Fuel” under the DOE/Utility Standard Contract. While
both commercial and non-commercial sites have spent nuclear fuel and nuclear
waste stored in dual-purpose containers, it is of particular importance to DPC mem-
bers and other utility contract holders who are moving fuel to dry storage.

We cannot stress the importance of this recommendation strongly enough. DOE
should negotiate with contract holders to reach a timely decision on the schedule
for acceptance of spent nuclear fuel stored in existing NRC-licensed storage and
transport systems. As such we were extremely pleased to see the language in last
year’s Energy and Water Development Appropriations report directing the Depart-
ment to establish a Comprehensive National Acceptance and Transportation Plan.
Development of such a plan in close contact with contract-holders will force a re-
assessment of how all program elements fit together, where bottlenecks exist and
hopefully, where schedule slippage can be recovered. If the DOE does not design the
Yucca Mt. fuel receipt and the transportation systems to be compatible with the cur-
rently NRC licensed storage/transportation systems, then they could classify the fuel
in those systems as “non-standard” causing that fuel to lose its place in the DOE’s
fuel acceptance queue. This would mean a delay of many years at many millions
of dollars cost before these shutdown plant sites are cleared of fuel.

Because of the importance of this issue to DPC members and due to the fact that
much of the transportation system will require direct interface with contract hold-
ers’ physical sites, we strongly support the notion that the Department should inter-
act directly with contract holders notwithstanding legal strategies and tactics fa-
vored by the Department of Justice.

As an example of the need for integration that could be addressed by a com-
prehensive plan, we are concerned that the Department’s rail transportation deci-
sion-making matrix and schedule seems to be disconnected from other decisions
even within the Waste, Acceptance, Storage and Transportation (WAST) functions
related to canister acquisition and deployment to contract holder sites. Furthermore,
the current schedule will result in a delay of the implementation of a fully func-
tioning rail transportation system until well after opening of the repository. Such
a delay could result in truck-only shipments for the first years of the program, sig-
nificantly increasing transportation costs and negating the benefits of large multi-
purpose canisters already in use at a number of contract-holder sites.

Another example of the benefits that would be expected to derive from such a plan
would be for the Department to confront and resolve the issues related to acceptance
and management of Greater-Than-Class-C (GTCC) waste. The Department should
either ensure that the detailed acceptance criteria that will be part of the license
application include appropriate criteria and specifications for GTCC waste, or
present Congress with a separate plan proposing an alternative disposal path for
this material.
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Finally, we also applaud the House Appropriations Committee for directing the
Department to specifically address the special needs of decommissioning plants. Re-
port language accompanying this years funding bill requires the Department to en-
sure that spent nuclear fuel and high-level waste from those reactor sites that are
undergoing decommissioning will be accepted and transported as soon as practicable
to facilitate the closure of these sites. Along those lines, we would refer you to one
valuable recommendation from the GAO Report that this subcommittee requested
on security of spent nuclear fuel facilities. Specifically, the report suggests the early
shipment of fuel currently stored at shutdown reactor sites reducing the number of
sites storing fuel that need protecting.

Recommendation: Demonstration Pilot Project

As previously mentioned, decommissioning plants represent the leading edge of
issues that must be confronted eventually by all contract holders. We therefore see
significant value in requiring the Department to establish a pilot program to be ini-
tiated in FY 2005 to demonstrate and test all elements of the Waste Acceptance,
Storage & Transportation program. In developing the plan, the Department would
assume, and take those actions necessary to ensure, that fuel in NRC licensed stor-
age and transportation systems are acceptable and standard waste forms under the
Standard Contract.

As we envision it, the plan would specify the activities to be tested, milestones
for decisions, and the funding necessary to carry out the pilot, including the move-
ment of fuel by DOE under the pilot.

Such a pilot project would benefit members of the Decommissioning Plant Coali-
tion by providing direct relief for a small portion of the overall waste inventory, but
more importantly would provide systemic benefits for all nuclear plant owners and
the Department by demonstrating work that will be critical path for operations once
a repository is ready for fuel acceptance.

In addition, much of the developmental work done by the Department of Energy
to prepare for moving spent fuel to Yucca Mountain is being done “in a vacuum”
without the “real world” perspectives of operating companies. Critical activities,
such as preparing Operational Readiness Tests and Demonstrations, would benefit
greatly by working directly with actual spent fuel facilities in a formal pilot project.
Indeed, virtually all elements of the fuel transportation campaign could benefit from
the experience in spent fuel management, loading, transport and handling equip-
ment that is in limited supply and may be unavailable to the DOE.

Another potential benefit of a demonstration pilot project would arise if the De-
partment and Congress were in the future to determine that a limited early accept-
ance program at a licensed facility would demonstrate the workability of the pro-
gram. In that event, the pilot project that we envision would provide a ready plat-
form for demonstrating the compatibility of current licensed storage/transportation
systems at Yucca Mountain.

DOE recognized the potential importance and benefits of removing spent fuel from
shutdown reactors when it established its contracts for disposal of spent fuel. Those
contracts provide that priority may be accorded any spent fuel removed from a civil-
ian nuclear power reactor that has reached the end of its useful life or has been
shut down for whatever reason. As we have already noted, the earlier referenced
GAO Report acknowledged the economic and security benefits of such action.

Recommendation: Long-Term Budget Reform

As we have indicated throughout this testimony, one of the problems that has con-
fronted the program in recent years has been the lack of resources for fully funding
the many activities that will be required to finally take acceptance of, transport and
dispose of spent nuclear fuel. Final appropriations for the program have fallen pe-
rennially short of amounts requested by the Department to meet its statutory and
contractual obligations. Last year, Secretary Abraham noted that these funding
shortfalls place many elements of the program at “high risk” for not being ready
for implementation when needed.

Obviously we are gratified by the decision in the Energy and Water Development
Appropriations for FY 2004 to provide nearly $580 million. These additional funds,
coupled with sound programmatic direction, were sufficient to prevent additional
schedule slipping. Now, going forward, the program must have sufficient funds not
only to complete the Yucca Mountain license application in December of this year,
but also to fund a robust waste acceptance program that can meet the need to ac-
cept and transport spent fuel by 2010 in more than nominal amounts.

As the members of this committee well know, the budgetary and programmatic
requirements to accomplish these two tasks will accelerate significantly beginning
in FY 2005. Given the myriad competing demands for federal discretionary spend-
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ing, it seems prudent to reconsider the mechanisms for funding this program. As
such, we were pleased when Reps. Shimkus and Rush introduced H.R. 3489 last
year. Likewise, we were very pleased to see the similar approach proposed by the
Administration in the FY 2005 budget request. We urge you to enact such legisla-
tion this year.

Conclusion

We applaud Congress and the Administration for efforts that have been made to
complete the Yucca Mountain site characterization effort, culminating in the site
recommendation and approval. Now however, the Department needs a new program
focus that integrates all program elements and begins to answer important ques-
tions that have not received needed attention. Specifically, we believe the Depart-
ment must pay particular attention to a number of waste acceptance and transpor-
tation issues that have remained unresolved for a number of years. These issues
have created uncertainties that have unnecessarily complicated important decisions
for contract holders and are especially sensitive for decommissioning single-unit
sites.

We commend the Subcommittee for your attention to these issues and look for-
ward to working with you and Department to resolve them as we move forward to
achieving our mutual goal of safe and economical disposal of commercial spent nu-
clear fuel.

Mr. HALL. Now, at this time, we are very pleased to have the
Honorable Robert H. Card, Under Secretary of Energy, accom-
panied by Margaret Chu, Dr. Chu, Director of the Office of Civilian
Radioactive Waste Management, U.S. Department of Energy.

And at this time, we are certainly happy and pleased to recog-
nize our friend, Bob Card.

STATEMENTS OF HON. ROBERT H. CARD, UNDER SECRETARY
OF ENERGY; ACCOMPANIED BY MARGARET S.Y. CHU, DIREC-
TOR, OFFICE OF CIVILIAN RADIOACTIVE WASTE MANAGE-
MENT, U.S. DEPARTMENT OF ENERGY

Mr. CARD. Mr. Chairman, thank you. I find it difficult to improve
on your opening statement, or that of the ranking member, but I
just want to make three quick points. First, in many ways the re-
pository is vital to the national interests.

It benefits all citizens of the country, especially the 160 million
who live within 75 miles of nuclear facilities, which are located in
39 States, at 127 sites. The President and Congress affirmed this
vital interest in their overwhelming legislative support for the re-
pository siting.

Second, I am pleased to say that this project is on track. We ex-
pect to submit a license application to the NRC in December, and
we will be able to receive waste in 2010. Last, you recognize that
keeping the project on track requires adequate funding. A special
assessment of rate payers was established to pay for the portion of
the repository costs from commercial nuclear power.

Millions of rate payers, homes and businesses across the Nation,
have paid over $20 billion in fees to support the project. By not
making those fees available, it drives up rates to our costs, and
adding insult to injury, and denies them and their neighbors the
environmental safety security and clean energy benefits of having
a repository available in a timely manner.

This project deserves our collective continuing backing to carry
out its Congressional and Presidential mandates. Again, we are
grateful for today’s support and look forward to your questions and
comments. Thank you.

[The prepared statement of Hon. Robert H. Card follows:]
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PREPARED STATEMENT OF ROBERT CARD, UNDER SECRETARY OF ENERGY
INTRODUCTION

I appreciate the opportunity to testify about the Department of Energy’s program
to implement our Nation’s radioactive waste management policy, as established by
the Nuclear Waste Policy Act of 1982, as amended. The Act requires safe, perma-
nent geologic disposal of spent nuclear fuel and high-level radioactive waste result-
ing from the Nation’s commercial nuclear power and atomic energy defense activi-
ties. The disposal of this material in a geologic repository is needed to protect public
health and safety and the environment, to maintain our energy options and national
security, to allow the cleanup of former weapons production sites, to continue oper-
ation of our nuclear-powered naval vessels, and to advance our international non-
proliferation goals. The Department’s consolidation of spent nuclear fuel and high-
level waste from 127 sites at a single secure, remote location in an arid desert, far
from cities, schools, and water supplies, is vital to our national interest. As I will
discuss at greater length in a moment, the Federal government is contractually re-
quired to implement a permanent solution for management of commercial spent nu-
clear fuel, in return for which utilities and ratepayers have paid fees to cover the
costs of disposal.

The Administration and the Congress have recognized these important national
benefits and supported the Department’s geologic repository program. This support
was underlined in 2002 when bipartisan majorities in both houses of Congress voted
to pass a joint resolution approving the Yucca Mountain site for a repository, and
the President signed that resolution into law (Public Law No. 107-200).

With the approval of Yucca Mountain as a suitable repository site, the program’s
focus has shifted from scientific study to the design, licensing and construction of
a repository and the development of a transportation system. I am happy to report
that the Program is on track to complete the scientific, technical and design work
required to submit a license application to the Nuclear Regulatory Commission
(NRC) in December 2004 and to begin repository operations at Yucca Mountain in
2010.

To accomplish these objectives will require a substantial increase in funding over
historical levels. We estimate, for example, that from 2005 to 2010 it will cost about
$8 billion to construct the repository and develop the transportation system. That
would average more than $1 billion a year, much higher than our previous annual
applropriations. If these funding levels are not achieved, we cannot meet the 2010
goal.

Today I would like to focus attention on the Administration’s legislative proposal
that is designed to make it easier for Congress to provide the necessary funding lev-
els. Action on the Administration’s proposal is needed as soon as possible to enable
the program to stay on track.

The Nuclear Waste Funding Problem

Enactment of the Administration’s legislative proposal would help rectify a long-
standing inequity imposed on all of the tens of millions of households who use nu-
clear-generated electricity. Since 1983 these households have been paying a fee on
every kilowatt-hour of nuclear electricity they use, in order to fund the development
of a repository for disposal of the used fuel from the nuclear reactors producing that
electricity. They are not being treated fairly. By law that money is being collected
for one purpose and one purpose only—performance of “nuclear waste disposal ac-
tivities” through the development of a repository. In actuality, much of the total that
has been collected sits unused, but on a year-to-year basis, the fees not appropriated
are used to offset other federal programs.

The problem is compounded by the fact that the fee is part of a legally binding
contractual agreement mandated by Congress in the Nuclear Waste Policy Act that
the Department of Energy entered into with the nuclear utilities. In that contract,
the Department was required to begin accepting the used fuel for disposal beginning
by January 31, 1998, in exchange for utilities’ payment of the fee. The fact that this
fee is a quid pro quo payment in advance for a contractually required service to be
performed by the federal government—a legal obligation affirmed by the federal
courts—sets it apart from most other federal user charges and taxes and justifies
special consideration in the budget process.

The fee was to be placed into a Nuclear Waste Fund and used to pay the full cost
of developing and operating the facilities needed to meet the federal government’s
commitment to conduct nuclear waste disposal activities mandated by the Nuclear
Waste Policy Act, and for that purpose alone. This funding mechanism was designed
to ensure that the Department of Energy’s high-level waste program would have the
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funds it needed as it needed them in order to get the job done, and that the federal
taxpayer did not pay for it.

The utilities and their ratepayers have been keeping their part of the bargain
since 1983. Unfortunately, the federal appropriations process is increasingly con-
straining the ability of the federal government to do its share. Because the fee reve-
nues are classified under budget control legislation, as mandatory receipts, they are
treated just like general tax revenues and deposited into the federal treasury with
no impact at all on the ability of the appropriators to fund the program for which
the fees are being paid. As far as the millions of ratepayers are concerned, the fee
appears to be just one more federal tax instead of the payment to ensure the deliv-
ery of a service that it was intended to be.

Over the last 10 years, ratepayers of nuclear utilities have averaged annual pay-
ments into the Fund of about $636 million, while appropriations from the Fund
averaged $198 million. The total unspent balance in the Fund is nearly $15 billion.
Until recently, the waste program’s requirements were substantially below the an-
nual fee collections. Beginning with the FY05 budget, however, that situation has
changed, with program requirements equaling or exceeding projected income from
the fee. To ensure that the waste fee revenues are fully available for their contrac-
tually obligated purpose, they need to be reclassified from mandatory to discre-
tionary so they can directly offset the appropriations from the Fund.

If the federal government is to honor its solemn legal obligation, it must act now
to ensure that the moneys obtained from millions of ratepayers are applied to their
intended purpose. The clear objective of the Nuclear Waste Policy Act is not satis-
fied by letting the money accumulate unspent in the Fund, as is happening now.
Instead, it requires that these funds be used at the time and in the amounts needed
to deliver on the contractual obligation that justifies their collection in the first
place.

Need for a Funding Remedy to Avoid Delays and Cost Increases

The Department of Energy recognized long ago that it would not be able to open
the repository contemplated by the Nuclear Waste Policy Act by 1998. Since 1989,
however, it has held to the firm goal of beginning repository operations by 2010.
Meeting the 2010 objective will require much greater resources than the program
has thus far received. If Congress appropriates less than requested by the Adminis-
tration, the schedule for repository operation would be jeopardized.

This would not be fair to the ratepayers, and it would not be fair to the taxpayers,
since they will both pay if there are further delays in meeting the government’s con-
tractual obligations. Those taxpayers who are also ratepayers will pay twice.

Delay could lead to additional costs in three ways:

1. Delay would increase the cost of the waste program. If funding constraints drag
out construction, it would add unnecessary years of overhead costs and prevent
the facilities from being constructed as efficiently as possible. Under the full
cost recovery provisions of the Nuclear Waste Policy Act, any cost increases
would have to be passed on to the utilities and their ratepayers through the
fee. It is not hard to imagine how they would respond to being required to pay
additional costs that resulted from refusal of the government to make full use
of the funds they have already been paying so faithfully.

2. Delay would add costs of nearly a billion dollars per year for commercial utilities
and federal defense nuclear waste sites to continue to provide temporary stor-
age. Ratepayers will bear the costs of utility storage in addition to continuing
to pay for a repository, and all taxpayers will pay for storage of the defense
waste.

3. Delay could increase the damages the federal government will have to pay for
failure to meet its contractual obligations, damages that will be borne by tax-
payers. The government’s liability for damages for not beginning to take com-
mercial spent fuel in 1998 already has been established by final court decisions.
While an accurate calculation of damages must await determinations by the
courts, it is not unreasonable to assume that the amount of damages will be
substantial and will increase with each year of delay. There is nothing in the
law or the contracts that allows lack of appropriations to be used as an excuse
for failure to meet the statutorily-required contractual obligations.

In short, everyone loses if we don’t fix this funding problem soon. The country will
be forced to spend billions of extra dollars, without solving the waste problem. Nu-
clear waste will remain at sites near communities and water supplies throughout
the country, and we will not have finished the job of cleaning up the Cold War leg-
acy at defense sites.
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The Administration’s Proposal

We believe a solution to this problem is the Administration’s proposal that has
been put forward to the Congress and introduced by request as H.R. 3981. The es-
sence of this proposal is to reclassify the revenues from the nuclear utility fees so
they can be used in the way that was intended when the Nuclear Waste Policy Act
was passed: to develop a repository for disposal of high-level radioactive waste and
spent nuclear fuel. Specifically, under the Administration’s proposal, the amount of
receipts from annual fees would be credited as offsetting collections. The amount
credited as offsetting collections would still be subject to approval in an appropria-
tions act, but could be appropriated without reducing the funding that would be
available for other federal programs.

I should add that the Administration also appreciates the efforts of Congressman
Shimkus, Congressman Rush, and the other bipartisan supporters of their bill, H.
R. 3429, which seeks the same goal of reclassification of the nuclear waste fee reve-
nues so they can be used to offset appropriations.

In light of the issues and concerns just described, we urge you to give careful con-
sideration to the Administration’s proposal to correct the constraining way these
moneys are now being treated.

As you consider the Administration’s proposal, let me correct two misconceptions
about it—

First, despite misrepresentations by some critics, it does not reduce Congressional
control of the program’s budget in any way. Congress will still have to appropriate
the funds, as required by the Nuclear Waste Policy Act. The effect of the proposal
is simply to ensure that Congress can focus its appropriations decisions on ensuring
that the funds are used effectively and efficiently to meet the objectives of the Act,
without having to worry about the impact on the funding of other programs within
the Energy and Water Development appropriation. Why should other programs con-
tinue to have to compete with a contractually mandated program that is, or is in-
tended to be, fully self-financing? That competition will only get worse as damage
judgments increase the pressure to keep the repository on track.

Second, the principle supported by the proposal is specific to the highly unusual
contractual arrangement required by the Nuclear Waste Policy Act, and is unlikely
to be relevant to many other federal activities. Simply stated, whenever the Federal
government, pursuant to an explicit statutory requirement, makes a legally binding
contractual commitment specified by that statutory requirement to perform a well-
defined service in exchange for payments that cover the costs of that service, it
should treat those payments in a way that ensures that they are used for the statu-
torily-specified contracted purpose. It is hard to see how anyone could disagree with
that principle. Likewise, it is hard to see how such distinctive—if not unique—statu-
tory obligations could threaten the ability of Congress to weigh competing demands
for appropriations in other, unrelated areas.

Let me repeat one key point: The Federal government is contractually obligated
to perform the service for which these fees are paid. Over 65 lawsuits have been
filed in the U.S. Court of Federal Claims for damages for failure of the government
to meet that obligation. The Court of Appeals has already established liability in
at least some of the cases, and the first case to proceed to trial to determine the
scope of the damages for which the government will be liable recently concluded.
Passage of this legislation to help assure adequate funding for the waste program
would send a strong signal to the ratepayers, the utilities, and the court that the
Federal government is indeed serious about meeting its obligations. Failure to en-
sure full funding of the waste program could have quite the opposite effect, at a
most inopportune time.

Importance of Timely Action

Some people argue that because of federal budget constraints, now is not the time
to increase appropriations for the waste program, much less to make changes in the
budgetary treatment of the waste fee. If past decisions are any guide, federal courts
are not likely to accept funding limitations as an excuse for failure to meet contrac-
tual obligations. In a case from the Depression era involving a federal law, the
Economy Act, that stopped payment on government-issued insurance policies, the
Supreme Court concluded: “No doubt there was in March, 1933, great need of econ-
omy. In the administration of all government business economy had become urgent
because of lessened revenues and the heavy obligations to be issued in the hope of
relieving widespread distress. Congress was free to reduce gratuities deemed exces-
sive. But Congress was without power to reduce expenditures by abrogating contrac-
tual obligations of the United States. To abrogate contracts, in the attempt to lessen
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government expenditure, would not be the practice of economy, but an act of repudi-
ation.” !

The Administration and many in Congress understand the magnitude of the in-
justice being inflicted on households using nuclear electricity and recognize the need
to end it. A number of proposals have been advanced before, to no avail. It is time
to stop arguing about which approach would be best, and adopt one that will start
to fix the problem. Procrastination will not make it any easier to do the right thing
later. We need to take action now to ensure that inappropriate funding constraints
do not prevent us from achieving the goal of operation of a repository in 2010.

Status of the program

Let me talk for a minute about the current activities of the program. By decisively
approving the President’s recommendation of the Yucca Mountain site, Congress al-
lowed the process of developing a nuclear waste repository to proceed to the next
step, recognizing that the independent experts at the Nuclear Regulatory Commis-
sion deserve the right to review the 24 years of scientific study of Yucca Mountain
and to consider the site for a license. As I stated earlier, the program is on track
to complete the work required to submit a license application to the Nuclear Regu-
latory Commission in December 2004 and to begin repository operations at Yucca
Mountain in 2010, providing that action is taken to ensure that the necessary fund-
ing is provided throughout that critical period.

FY 2005 is a critical year in which important activities must converge if we are
to meet the 2010 objective. In FY 2005, the program will be fully engaged in the
licensing process. At the same time, it must initiate certain activities in the near
term to permit timely construction and ensure readiness for operations. These ac-
tivities, in the areas of repository readiness and detailed design, transportation sys-
tem development, and waste acceptance readiness—along with licensing activities—
lead to the program’s total budget request for FY 2005 of $880 million. While this
is a significant increase over historical funding levels, it is an increase that has been
carefully planned and understood for many years. We are confident that the pro-
gram is positioned to commit funds effectively to defend the license application; to
accelerate repository surface, subsurface, and waste package design work needed for
construction authorization; and to conduct conceptual and preliminary design activi-
ties for Nevada transportation. Moreover, a major portion of the increase represents
procurements: transportation cask acquisition and important repository site safety
infrastructure upgrades.

In view of the change in focus of the program since the site recommendation and
approval, several steps have been taken to turn the program into a project-oriented
organization that can manage capital projects efficiently and cost-effectively and se-
cure a repository license from the NRC. The program is committed to achieving a
project management and organization culture founded on the highest standards of
safety and quality. The program’s “human capital” has been significantly strength-
ened by installation of a new senior management team with strong skills and exten-
sive experience in the successful management of large capital projects. The Depart-
ment is putting in place numerous far-reaching management measures, such as a
Capital Asset Management Plan and earned-value management system for the pro-
gram, and undertaking annually a comprehensive, independent external financial,
cost, schedule, and technical audit of the program. The program has also under-
taken major management initiatives to improve performance in such areas as Qual-
ity Assurance, Safety Conscious Work Environment, and Corrective Action, and to
better define roles, responsibilities, authority and accountability. These initiatives
have better positioned the program to be a successful NRC licensee and to meet
mandated requirements for a safe repository, and will help ensure that funds are
spent in a way that merits the confidence of Congress and the public.

The program plans to submit to the NRC, by December 2004, a high-quality, de-
fensible license application that meets regulatory requirements, merits the NRC’s
confidence, and supports construction authorization in December 2007. By the end
of FY 2004, with the funds appropriated, we will have:

e Addressed all “key technical issue” agreements that the Department and NRC
agreed the program needed to address prior to license application submittal.

e Completed required elements of the preliminary design for the waste package,
surface facilities, and subsurface facilities in support of the license application.

e Completed the safety analyses for Department-owned spent nuclear fuel and high-
level radioactive waste, and Naval spent fuel for the license application.

I Lynch v. United States , 292 U.S. 571, 580 (1934)



37

e Completed the total system performance assessment postclosure report in support
of the license application. This report will reflect increased understanding of
how emplaced nuclear waste will interact with the natural and engineered bar-
riers after the repository is closed.

e Prepared millions of pages of relevant documentation for inclusion in the elec-
tronic Licensing Support Network (LSN) and completed, for initial certification,
the electronic LSN consistent with the requirements of 10 CFR Part 2, Subpart
dJ, at least six months prior to submitting the license application.

e Completed a draft of the license application.

While we are concentrating on the technical issues that the NRC expects us to
address for the license application, we are also considering issues raised by the Nu-
clear Waste Technical Review Board and other independent observers. For example,
there has been discussion recently of a report by the Technical Review Board con-
cerning the possibility of corrosion of the waste packages at the temperatures which
will be reached in the repository. As we understand it, the Board’s concern relates
to the appropriate thermal operating conditions for our proposed repository design
rather than to the ability to build a safe repository at the Yucca Mountain site at
all. We are conducting a detailed evaluation of the Board’s report, and plan to dis-
cuss the issue with the Board at their meeting in May.

We believe that our current design and proposed operating conditions would meet
the radiation protection standards established by the Nuclear Regulatory Commis-
sion and the Environmental Protection Agency for a Yucca Mountain repository. We
also believe that the licensing process will ensure that any issue that has significant
potential for affecting safety will receive rigorous scrutiny. A repository will not be
constructed, much less operated, unless such issues have been addressed to the
Commission’s satisfaction. Even after operation begins, the Commission’s regula-
tions require us to conduct a long term performance confirmation program to collect
and analyze data to verify the bases for the repository license. We must also ensure
that the waste can be retrieved from the repository if necessary for at least 50 years
after emplacement begins, in the event that the results of performance confirmation
indicate that changes are necessary. In fact, we are providing the capability to keep
the repository open for at least 100 years, allowing plenty of time to improve our
scientific understanding and deploy new technology as appropriate.

Before discussing our efforts to ensure that we will have a transportation system
in place to move waste to the repository in 2010, I would like to address an issue
concerning work at Yucca Mountain that has received considerable attention re-
cently and about which we are taking decisive action. In September 2003, a former
Yucca Mountain Project employee expressed concern about overexposure to silica
and other potentially harmful substances during tunnel mining operations in the
early to mid-1990s. Prior to the beginning of tunnel boring operations in 1994, safe-
ty programs were in place. Respiratory protection was made available to Yucca
Mountain workers; however, between 1992 and 1996, requirements for its use were
not consistently applied. In 1996, the Office of Civilian Radioactive Waste Manage-
ment issued a stop work order, established a rigorous protection program, and en-
hanced monitoring of the work environment. Also in 1996, ventilation in the tunnel
was improved to better control dust levels. Our records indicate that the require-
ments for the proper use of respiratory protection have been in effect since 1996 and
have been rigorously enforced. We feel confident that the program is in full compli-
ance and will provide safe conditions for its workers into the future.

To respond to the concern expressed by the former employee in 2003, in January
2004 we established the Silicosis Screening Program with the University of Cin-
cinnati for current and former workers. This program provides medical screening
that will detect any pulmonary changes. This program is free of charge to the work-
ers. We have sent 2400 letters about this program to former and current workers,
including a substantial number who did not work in the underground facility. We
estimate that some 1200-1500 people have worked in the underground from 1992
to the present.

I should note that in 2000, two cases of silicosis were diagnosed through the ongo-
ing medical surveillance program for current workers. Both of these individuals
worked at Yucca Mountain during the tunneling operations and also had previous
mining experience. In addition to implementing the screening program, we also have
taken action to ensure that our current worker protection program is technically
sound and fully implemented.

Let me turn now to our transportation activities related to Yucca Mountain, which
were deferred for many years while the program focused on site characterization
and the technical work supporting the license application. The acquisition of rail
and truck casks; interactions with state, tribal, and local governments; and con-
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struction of a rail line in Nevada are all critical for achieving waste acceptance goals
in 2010.

We have taken some significant first steps. In November 2003 we published the
Strategic Plan for the Safe Transportation of Spent Nuclear Fuel and High-Level Ra-
dioactive Waste to Yucca Mountain: A Guide to Stakeholder Interaction. The plan
described how we will conduct an open and collaborative planning process involving
states, tribes, and other interested parties as we develop and refine the transpor-
tation system. We have already begun working with State Regional Groups to iden-
tify the topics for future interaction and establish processes for working together.
We anticipate a productive dialogue on issues that include the selection of transpor-
tation routes and modes, emergency response planning and training, safeguards and
security, operational practices, communications and information access, worker pro-
tection, training, training standards, and qualifications.

Another important action that occurred at the end of last year was the identifica-
tion of a preferred rail corridor for construction of a rail line in Nevada to connect
an existing main line to the repository, should the Department choose mostly rail
as the preferred mode of transportation. Five rail corridor options were identified
in the Final Environmental Impact Statement (EIS), but none offered a clear envi-
ronmental advantage. We looked at other factors, including views that had been ex-
pressed over the years, to identify our preferred corridor. The Caliente corridor ap-
pears to best assure the safe, secure, and timely transport capability, due to its re-
mote location and lower likelihood of land use conflicts. In December, we identified
the Caliente corridor as our preference, with the Carlin corridor as a secondary pref-
erence. We also initiated the process for withdrawal of federal land for the Nevada
rail line within the preferred corridor.

In the Final EIS for the repository, the Department stated that mostly rail was
the preferred mode of transportation, both nationally and in the State of Nevada.
The mostly rail option would limit the number of shipments into Nevada to the re-
pository site each year. A Record of Decision is pending on the mode of transpor-
tation and on the corridor for Nevada transportation if the mostly rail mode is se-
lected. Following these actions, we would schedule public scoping hearings in Ne-
vada and award a contract for an EIS for a specific alignment within the rail cor-
ridor, and a contract for conceptual design for the rail line.

We plan to focus on cask acquisition activities in FY 2005. We must begin the
process now because cask design, certification, and fabrication take years to com-
plete. We are also planning to undertake conceptual design for a fleet management
facility that will support operations and maintenance of the cask fleet.

We believe that we can implement a transportation system that is safe and secure
and merits public confidence, and we are committed to doing so. We are still at an
early point in the process, but the collaborative approach we have established pro-
vides the framework for addressing stakeholder priorities and ensuring coordination
with all interested parties.

Conclusion

In conclusion, in FY 2005 and beyond, the program will need significantly in-
creased funding to pay for the design, construction, and operation of the repository,
and the transportation infrastructure. The repository and the transportation
projects are on the critical path to the program’s goal of initiating waste receipt in
2010. If funds are available as needed, the program is well positioned to achieve the
goal of beginning, in less than 7 years, to operate the world’s first geologic reposi-
tory for high level waste and used nuclear fuel.

Mr. HaLL. All right. We are open for questions now. Mr. Card,
as you know there are a couple of bills floating around out there
to change the funding status of the Nuclear Waste Fund, and I
hate to put you on the spot, because Representative Shimkus is
here, and Chairman Barton is knowledgeable of this and aware of
the hearing.

But which of these bills do you prefer? Are you in a position to
make that statement; H.R. 3429 by Mr. Shimkus, or H.R. 3981 by
Chairman Barton, and what do you think is necessary to reclassify
the budget status of the Nuclear Waste Fund?

Mr. CARD. Well, first of all, I am glad that Representative
Shimkus is here, because it gives me the opportunity to thank him
for his leadership in moving forward on this issue last year.
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And the administration is very appreciative of his efforts. In fact,
if you look at our proposed bill, it is simply his bill with amend-
ments. The bills, as you noted in your opening statement, are very
similar. We have included what we think is a somewhat more ro-
bust term of coverage in the administration’s proposal.

It also includes what we would view as some desirable adminis-
trative controls for the management of the funding. Both bills, let
me just comment, in no way disempower the Congress from its
oversight appropriations authority.

So obviously we submitted a bill that we would have a preference
for, but we find ourselves strongly aligned with 3429 as well.

Mr. HALL. All right. Does the ranking member have questions?
I recognize Mr. Boucher for 3 minutes. I'm sorry, 5 minutes.

Mr. BOUCHER. Well, thank you very much, Mr. Chairman. And
Secretary Card, I want to commend you on the concise nature of
your testimony this morning. I wish more of our witnesses would
follow your outstanding example, or members for that matter.

You mentioned in your testimony that the program would incur
additional costs and delays if we do not legislatively correct the
funding mechanism. Could you indicate what those costs and
delays would be? Do you have any estimates with regard to either?

Mr. CARD. I think we have an estimate by Margaret of half-a-bil-
lion dollars per year of delay.

Ms. CHU. That is just for the defense side storage costs, and then
I think from the industry side, it is probably comparable. So just
the temporary storage costs will probably be close to a billion dol-
lars a year not to mention the other costs because of the delay.

Mr. CARD. I might add then that if each site needs to go to dry
storage or make some other structural change, then there would be
step changes in that costs of delay as well.

Mr. BOUCHER. Okay. Can you give me an indication of the pro-
portion of waste that would be deposited at Yucca Mountain that
derives from the civilian program, as compared to the portion that
is derived from defense origins?

Ms. CHU. The civilian waste is dictated by law. We are supposed
to put in 70,000 metric tons of waste in Yucca Mountain. About 90
percent of it will be civilian waste, and 10 percent will be defense
waste.

Mr. BOUCHER. Okay. Thank you very much. And you were indi-
cating, Mr. Card, that the major element of costs that were derived
from our failure to act legislatively at this point would actually be
on the defense side, is that correct, or would there be additional
costs on the civilian side as well?

Mr. CARD. Well, the costs as Margaret mentioned would be some-
what equally spent on the average between the two. However, with
our accelerated clean up program on the defense side now, that
may be done in 2025.

So we could be in a situation where the taxpayer, through the
Department of Energy, will be having to pay to store high level
waste at sites like Hanford, Washington, and Savannah River,
until there is capacity there with repository storage, because that
waste will now be produced much faster.

Mr. BOUCHER. Okay. The other question that I want to pursue
with you is the rather modest nature of the proposal that has been
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made by the administration, and I think the rather modest nature
of the proposal that Mr. Shimkus, along with Mr. Rush, have also
made.

Both the bills relate to assuring prospectively that monies that
come into the fund, something on the order of $770 million per
annum, would in fact be dedicated to the purposes of the program.

They do not address the $14 billion that is already on deposit in
the fund, and would not receive the same level of assurance with
regard to proper dedication for applications in the future. Are you
troubled by the fact that the $14 billion would not be addressed?

Do you not think that perhaps we ought to be a little bit more
ambitious in what we do given the fact that we probably won’t
have that many opportunities to legislate corrective measures with
regard to the fund?

I am personally a little bit concerned that we are leaving the $14
billion unaddressed, and I would like to have your views regarding
that.

Mr. CARD. Well, certainly our position on the $14 billion is that
its purpose is to be applied toward this effort. So we would be op-
posed to any other use of that money. In terms of the annual fund-
ing needs though, we believe that our proposal will provide for
that.

However, what I would like to do is since you have expressed
that interest privately as well, is to respond for the record on the
administration’s position on the precise number that we have put
in the bill.

[The following was received for the record:]

We have not given up on the $14 billion corpus of the Fund but do not need to
tap the corpus at this time. Annual revenues together with the annual defense
waste disposal fee will provide sufficient funding to license and construct the reposi-
tory and put the necessary transportation infrastructure in place. The corpus, which

cannot be spent for other purposes, will continue to generate interest and thus guar-
antee the ability of additional funds for appropriation at a later date.

Mr. BoucHER. Well, I would appreciate that, and if in the course
of that response if you could also very clearly state what guaran-
tees we could anticipate if we do not act legislatively with regard
to spending the $14 billion for its intended purpose. I would not ap-
preciate that as well.

So the picture is not encouraging, and that funding has been
used for other purposes. DOE has been in a position of having to
compete, or have all of its funding essentially compete one program
to the other, including this program.

And it just occurs to me that while we have a chance for legisla-
tion, perhaps that could be a little bit more ambitious in doing so,
and address the $14 billion, as well as the prospective funding.
Thank you very much, Mr. Chairman. That is all that I have.

Mr. HALL. Anyone else seek recognition at this time?

The Chairman recognizes Mr. Barton, the Chairman of the Com-
merce Committee.

Chairman BARTON. Mr. Chairman, thank you for recognizing me
out of order, and I will be very brief. I have an opening statement
to submit for the record, and I hope it will be accepted by unani-
mous consent.
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Mr. HaLL. Is there an objection? The Chair hears none, and the
Chair recognizes Mr. Barton for 5 minutes.

Chairman BARTON. I just want to make two points, maybe three
points. Obviously, we have worked to designate Yucca Mountain as
the senior repository for high level nuclear waste for 15 or 20
years, and we finally got that designation on a bipartisan basis in
both the House and the Senate.

So we have two items before us. No. 1, to make sure that the De-
partment of Energy submits the license application on time in De-
cember of this year, which is not that far off.

And, No. 2, that we find a way to use the Nuclear Waste Fund,
which has $14 billion in it, to actually spend it for what it was in-
tended, which is to build and maintain this repository. So I hope
that this subcommittee asks the appropriate questions.

My question would be, Mr. Card, and it may have already been
asked, but what is the probability of actually having an application
to the NRC on time this December?

Mr. CARD. We feel confident that we can provide them the appli-
cation on our promised date of December 2004.

Chairman BARTON. And is that a universally held opinion in the
department, or is that your opinion because you know that is what
I want to hear?

Mr. CARD. It would be my strong personal opinion, but I believe
it is universally held as well.

Chairman BARTON. Okay. Second, on the piece of legislation that
we introduced last week to fund construction and maintenance of
the repository, is it your view that the Bush Administration is
going to strongly support that, moderately support that, accept it
if it passes, or something even less than that?

Mr. CARD. Could you restate

Chairman BARTON. We introduced a piece of legislation in the
House taking the Nuclear Waste Fund off-budget so that we could
use it for what it was intended. We only did that last week, and
I understand that sometimes news does not travel very quickly
from getting it that way.

Mr. CARD. You can count on our strong support of that bill.

Chairman BARTON. Thank you, Mr. Chairman.

Mr. HALL. I thank the Chairman, and the Chairman recognizes
Mr. Markey for 5 minutes.

Mr. MARKEY. Thank you, Mr. Chairman, very much. This morn-
ing we are having a hearing on the legislative proposals to take the
Nuclear Waste Fund off-budget, but this afternoon on the House
floor, we will be voting on the Republican budget, which fails to in-
clude a proposal to take it off-budget.

But I will be voting against that budget on the House floor this
afternoon, and all the Republicans who really want any part of that
budget this afternoon, just so you can understand the position of
this hearing with what is actually going to happen on the House
floor today with the Republican budget on that issue.

It is my understanding—Mr. Card, any relation?

Mr. CARD. To?

Mr. MARKEY. Andy.

Mr. CARD. No.
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Mr. MARKEY. It is my understanding that DOE will issue its de-
cision on the preferred mode of transportation for the nuclear
waste going to Yucca Mountain sometime in the next month, and
that it most likely will be a rail decision.

The tragedy in Spain has illustrated how vulnerable our rail sys-
tem is to terrorist attack. What additional security measures will
be needed to address this threat since you have studied the Spain
incident?

Mr. CArD. Well, not knowing everything about the Spain inci-
dent, it is not clear to us that any additional measures beyond
what was contemplated may be needed to respond to that specific
incident.

Obviously the Department of Energy, and I am assuming the
NRC, are very concerned about the attacks on trains, and we be-
lieve that we have a waste shipping system, and we have a very
robust system in place now, and that whatever is required to make
it

Mr. MARKEY. Well, do you have a study in progress to examine
the lessons of Madrid?

Mr. CARD. Not that specific, except that the environmental im-
pact statement and other works contain numerous studies of not
only explosives, but projectiles, and

Mr. MARKEY. I urge you, Mr. Card, to take the Spain incident,
and take the level of threat that was created in that country, and
to then closely examine it in terms of the lessons that you can
learn for transporting nuclear waste across our country.

I don’t think that you should assume that you have already an-
swered all those questions. I think your agency is making a mis-
take in assuming that everything that you have done up until now
would protect against an al-Qaida like attack like we saw in Ma-
drid. You are making a big mistake if you make that assumption.

When does DOE plan to begin financially assisting individually
impacted States in the transportation emergency preparedness as
required by Section 180(c) of the Nuclear Waste Policy Act?

Mr. CARD. About 6 months ago when we finally received the
funding this year thanks to the appropriators, we kicked off our
transportation program and now have fully engaged State and re-
gional organizations and are providing them funding.

They, I believe—and Dr. Chu may want to comment on this—are
in the process now of advising us on the approach that they would
like to take for support and route selection, and just as we did with
the waste isolation pilot project on transportation, we would expect
to be providing them support.

Mr. MARKEY. Is there any truth that the Department of Energy
is going to use barges as a way of transporting nuclear waste?

Mr. CARD. We don’t know that yet.

Mr. MARKEY. Is that under consideration that you would use
barges?

Mr. CARD. The Secretary has said that we will consider all modes
of transportation and make the final decision in collaboration with
State and local government.

Mr. MARKEY. So are heavy trucks still under consideration, too,
as a way of moving nuclear waste?
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Mr. CARD. There is no transportation system that I am aware of
that is safe that we have ruled out at this time, although we have
expressed a preference at this point.

Mr. MARKEY. And you consider barges to be safe?

Mr. CARD. We don’t consider them to be unsafe.

Mr. MARKEY. The Association of American Railroads has long
contended that spent fuel should only be shipped in so-called spe-
cial trains, dedicated trains, hauling only spent fuel and other ra-
dioactive materials, and operating under special safety protocols,
such as speed restrictions, buffer car specifications, and train pas-
senger rules.

However, the current Department of Transportation regulations
allow the shipment of spent fuel in general mixed freight trains.
What is the Department of Energy’s position on dedicated trains,
versus mixed freight trains?

Mr. CARD. We have not yet made a decision on that, but we have
expressed a preference to keep trains segregated.

Mr. MARKEY. That is your preference? And you have stated that
to them?

Mr. CARD. We have not made a decision on that.

Mr. MARKEY. You have not made a decision?

Mr. CARD. That is right.

Mr. MARKEY. I would urge you to make a decision. It is very im-
portant for you to move forward only after you have completely in-
vestigated those important issues. In October 2003, researchers
with the NRC informed the NRC’s advisory committee on nuclear
waste that tunnels leading inside Yucca Mountain to the repository
could degrade and fill with rubble within several hundred years of
the repository’s construction.

While the material stored in the repository will be weakly radio-
active for hundreds of thousands of years, it is possible that access
to the tunnel could be nearly non-existent within several hundred
years.

The NRC scientists responsible for reaching this finding ques-
tioned the DOE’s methodology for determining the availability of
the tunnels. How does the DOE respond to those findings?

Mr. CARD. Tunnel integrity over the long term is only important
in that it not damage the engineered container, and they have been
designed to deal with that.

Mr. MARKEY. So you are saying the fact that you won’t have ac-
cess to it any longer, and as long as you determine that the con-
tainer will be secure, then that is no longer an issue as far as you
are concerned?

Mr. CARD. Once the repository is closed, which we said could be
as long as 300 years from now, the condition of the tunnels at that
point is only a consideration to ensure that we properly analyze if
rocks fall on the containers, which we have.

Mr. MARKEY. Well, I think that you need to do more work on
that. I don’t think that we can pass on like an intergenerational
punt the responsibility for them to figure out how to deal with it,
and I think it is our responsibility in this generation to figure out
how to keep that open.

Mr. CARD. I would just say that there has been no decision made
that would prohibit the indefinite repository opening and not clos-



44

ing it. So that is a decision that future generations will be able to
make. Nothing in our design compromises that.

Mr. MARKEY. Thank you, Mr. Chairman.

Mr. HALL. The gentleman’s time has expired. Who seeks recogni-
tion? Mr. Norwood is recognized for 5 minutes.

Mr. NorwoOD. Thank you very much, Mr. Chairman. My ques-
tions could be answered by either of you. This transportation ques-
tion keeps cropping up just a little bit, and do we move any nuclear
waste today by barge?

Mr. CARD. The answer is that I don’t know if you could term it
barge. If you say over the water, the answer is yes. And in fact a
number of reactor cores, I believe, have been moved to South Caro-
lina and fuel, and reactor parts to Washington State.

Mr. NORwWOOD. And are we moving nuclear material by truck
today?

Mr. CARD. Large quantities of it.

Mr. NORwWOOD. And how about trains?

Mr. CARD. Yes.

Mr. NorwoOD. Have we had any major accidents in the last 40
years that we have been moving nuclear material?

Mr. CARD. There have been no accidents that have resulted in a
significant release of nuclear materials.

Mr. NORWOOD. In other words, I guess I hear you saying that,
yes, you can blow up the train, and you can blow up the track, and
the train may turn over, but that doesn’t necessarily mean there
is going to be a release of nuclear material?

Mr. CARD. The cask testing is rigorous. They are dropped from
a considerable height. They are ignited in 1,450 degrees for 30 min-
utes, and they still have to be leak proof after that.

So I want to clarify one of the previous witnesses, who said that
our EIS said there would be 300 accidents. Those are not nuclear
accidents. Those are normal highway accidents, and our experience
is that they are mostly caused by other drivers running into our
equipment.

Those are of course—it may be less with the rail option that we
selected as our preferred method.

Mr. NORwWOOD. And I understood that to be what that study
meant. I was amazed that the witness did not point out the rest
of it. Yes, we are going to have some accidents, but that is different
from releasing nuclear material.

One last question, Mr. Chairman. MOX fuel, are you familiar—
I know that you are familiar with that. Where are we with that,
and as soon as we get ourselves into position to produce MOX fuel,
such as France and Britain here today, how does that change—and
I am not sure that I know the right words. Should I say tons of
volume, but the tons of nuclear waste that would be stored at
Yucca Mountain?

Mr. CARD. Well, I will first go in reverse order, and Dr. Chu, if
you have any other comment, hop in, but I don’t believe it changes
it at all because you still have the same reactor loading essentially
with the MOX fuel as you would without it.

Ms. CHu. I agree.

Mr. CARD. So it just displaces uranium. In terms of the overall—
I assume your first question was on the overall program.
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Mr. NORwWOOD. Well, let me interrupt, please, because I don’t un-
derstand that. If we reduce nuclear waste in converting to MOX
fuel, there has got to be a smaller amount of nuclear waste when
you finish reducing it into additional fuel that we burn up.

Mr. CARD. I'm sorry, I was referring—I thought you were refer-
ring to only the power side of that equation. It will substantially
reduce the defense waste component to Yucca Mountain.

Mr. NORWOOD. So as opposed to some of the testimony that we
heard earlier, yes, this has been in the planning stages and oper-
ational stages way too long in my opinion, but we have been look-
ing at ways to reduce—is it volume or tons should I say?

Mr. CARD. Well, both.

Mr. NorwoOD. Well, reduce the volume that we are going to
send out to Yucca Mountain. So it is not like all of this was just
thought up 20 years ago, and nothing has been done in the interim.
There has been many steps taken in the interim I think to make
this a more palatable decision.

Now, having said that, I think Mr. Gibbons won’t feel com-
fortable with this discussion until we are able to say to him at
what point in time will we begin to be able to reduce the volume
by building a MOX fuel plant. Where are we with that?

Mr. CARD. In terms of a MOX plant construction, which I assume
you are asking.

Mr. NorwooOD. I am.

Mr. CARD. We are all ready to go on our side of the ocean on
that, but what we are waiting for right now is for the Russian com-
ponent to catch up with us. So we just announced about a 1-year
delay in the program, hoping that we are able to resolve some li-
ability issues for the contractors that would be working from the
U.S. in Russia.

And we are optimistic that may be resolved, but we have had a
commitment all along that we will go as fast as we can with that
project, but no faster than the Russian side.

Mr. NOrRwoOOD. Can I be comfortable in thinking that we are
going to get there. It is just taking as usual a little longer than we
would like?

Mr. CARD. We are committed.

Mr. NORwWOOD. Mr. Chairman, just an observation. Earlier wit-
nesses were talking about lying down in front of train tracks so we
can’t send nuclear waste out to Yucca Mountain. And I can’t wait
to get to the floor to tell my good friend, Jim Gibbons, who is my
good friend, that the last fellow that did that, threatened to lie
down in the road in South Carolina to move nuclear waste, was
soundly defeated for Governor the next time he ran.

And I don’t want Jim to get defeated for lying down in the road
somewhere, and so that is not necessarily a good plan. Thank you,
Mr. Chairman.

Mr. HALL. We don’t want Jim to expire, but your time has ex-
pired. The Chair has time to recognize Mr. Shimkus, and then we
will have a series of several roll call votes, but we will excuse this
panel if that is agreeable. The Chair recognizes Mr. Shimkus.

Mr. SHIMKUS. Thank you, Mr. Chairman, and some of these
questions can be answered probably pretty quick. Do you agree
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that confidence in the Department’s ability to meet program goals
could be improved if funding were predictable and enhanced?

Mr. CARD. No question.

Mr. SHIMKUS. What are you doing to ensure that the repository
will be able to receive waste by 20107

Mr. CARD. Well, we are engaged in the first critical step, which
is getting a license application submitted in December. That license
application actually contains a substantial start on the concept
thinking for the design of the repository. We have——

Mr. SHIMKUS. And funding is important?

Mr. CARD. Funding is critical.

Mr. SHIMKUS. If we are going to meet the 2010, we really need
to get a consistent, reliable, funding stream for this; is that appro-
priate?

Mr. CARD. That’s correct.

Mr. SHIMKUS. Can you briefly—and we do want to make sure
that we get our Chairman over in time to cast votes and myself,
but can you give me an example of something that has been de-
layed because of the funding problem?

Mr. CARD. Well, transportation, which has been talked about
here as an example, we are almost 2 years late on our start on
transportation, because we have made it clear that we have to fund
the license application first.

So unfortunately some of the things that are most important to
our stakeholders, which are advanced science and transportation
have not been funded over the last 2 years because of the funding
shortfall.

Mr. SHIMKUS. Well, my good friend, Mr. Markey, and I hate to
talk about him when he is not in the room, but if you are so con-
cerned about transportation, he would be very supportive of my
piece of legislation.

He would want more funding if you wanted transportation. I will
gemlind him of that on the floor when I get a chance. I will yield

ack.

Mr. HALL. All right. We have got about 8 minutes left. Mr. Otter,
would you like to be recognized? The Chair recognizes Mr. Otter.

Mr. OTTER. Thank you, Mr. Chairman. My question is going to
go primarily to—I heard in your earlier testimony, Mr. Card, that
you are very supportive of both of the bills that we have under con-
sideration.

And obviously one of the reasons that we have these under con-
sideration is so that there is some continuity to the financing of our
nuclear waste problem. Does that also include research and devel-
opment?

Mr. CARD. Well, research and development is within the budget,
and to the extent that we have the funding that we asked for, we
have a commitment for an ongoing science program at Yucca
Mountain, and also to deal with the technologies for transportation
of any nuclear waste.

So we fund our commitments to the NRC and the license applica-
tion first, and then we fund those other things to the extent that
we get the full President’s request.

Mr. OTTER. Well, what I wanted to get to, Mr. Card, was the im-
portance of the continuity of funding, and how important that is to
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sustain a program, and to get the kind of people into those pro-
grams that are going to be able to make the contributions, and get
the expertise that you need.

If we have to come back and have these silly little fights every
year in order to have a program that is as serious as what some
would suggest here, and I believe that it is, that this is serious
stuff, that obviously it needs to have some sort of funding stream
that can be counted on so that once again you can get the kind of
expertise.

What I noticed was that there is a proposal in the administration
budget to request moving the spent fuel from the Environmental
Management Program to the Radioactive Waste Program.

And the reason that I want you to talk a little about that is be-
cause it appears to me in the review of that that the funding is
only for 1 year, and that is 2005. So I agree with you; funding is
important for the development of the repository for this stuff.

But it is also important, as I think you learned yesterday in the
Subcommittee on Appropriations on Energy and Water, that if we
don’t have ongoing research and development on reprocessing and
that sort of thing, that we have got to get to work on another Yucca
Mountain, because we are going to be producing the kind of waste
that is going to fill that up pretty fast if we don’t have ongoing
funding.

So my question is how do you—there is a question in here, and
be patient with me. And that question is I agree with you that con-
tinuity in a program is important for the success of the program
to attract the kind of talent that we need.

If it is so important in establishing the waste program, why isn’t
it equally as important, and then why is that not reflected in the
administration’s policy on funding the lab, and on funding the re-
processing potential for R&D?

Mr. CARD. Yes, I can respond to that. First of all, let me just be
clear. When we transferred the budget for fiscal year 2005 into Dr.
Chu’s operations for the Idaho spent fuel, we also were transferring
all the out-year targets as well.

Plus, the restrictions that are in place with the Nuclear Waste
Policy Act would prohibit us from trying to fund the Idaho work
through the funds that we are talking about today. I think that
your question points directly at the administration’s proposal for
the advanced fuel cycle work for this year, both for fiscal year 2005.

Frankly that came down to two issues. One is that one of the
processes that we are interested in, we concluded was not as desir-
able as we thought, and so there is some retooling going on.

Second, in looking at funding for critical needs for the transition
at the Idaho lab and other budget issues, we concluded that for the
overall thrust of what we needed to get done in the nuclear area
that that was somewhat less important than others.

And you will notice that we did bump up the generation for reac-
tor, which we felt was a more right-now substantive project that
deserved more priority in a constrained environment.

Mr. OTTER. Okay. I would just use the balance of my time to re-
flect that I think—and I am a supporter of ongoing funding so that
there is some certainly, because I can see what happens to industry
whether if in the future.
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And I look at the University of Idaho today, which I think has
some tremendous opportunities, yet not one person goes into min-
ing in Idaho because we can’t mine our lands in Idaho. Not one
person goes into forestry anymore in Idaho, where we have the pre-
eminent university having to do with silver cultural and force man-
agement, because there is no future in it.

If you are not going to cut a log, there is no sense in studying
it. With that, thank you, Mr. Chairman, I yield back.

Mr. HALL. Mr. Otter yields back his time, and at this time we
thank you, Dr. Chu, and thank you, Bob Card, for a job well done.
You are excused. We will recess for a vote on the floor. We will re-
sume this hearing at 11:45.

[Brief recess.]

Mr. HALL. We are convened. The Chair is pleased to announce
the third panel, the Honorable Nils J. Diaz, who is the Acting
Chairman, U.S. Nuclear Regulatory Commission; and Dr. David
Duquette, who is a U.S. Nuclear Waste Technical Review Board
Member.

We are honored to have both of you, and at this time, we recog-
nize you, Mr. Chairman, for 5 minutes, or for as long as it takes
for you to make your presentation.

STATEMENTS OF HON. NILS J. DIAZ, CHAIRMAN, U.S. NUCLEAR
REGULATORY COMMISSION; AND DAVID J. DUQUETTE, U.S.
NUCLEAR WASTE TECHNICAL REVIEW BOARD

Mr. Diaz. Thank you, Mr. Chairman, and members of the sub-
committee. On behalf of the United States Nuclear Regulatory
Commission, I am very pleased to join you today to discuss the
NRC’s regulatory oversight in the national program for manage-
ment and disposal of high-level radioactive waste and spent nu-
clear fuel.

I have submitted a full statement for the record, and respectfully
request that it be included in the record. The Commission con-
tinues to believe that the long-term success of the national program
to secure spent nuclear fuel and other high level radioactive waste
requires a permanent disposal solution, and that a geologic reposi-
tory can provide an appropriate need for the United States to se-
cure these wastes in a safe manner.

We also believe that public health and safety, the environment,
and the common defense and security can be protected by deep un-
derground permanent disposal of these wastes.

However, the Commission takes no position at this time on
whether the construction of a repository at Yucca Mountain, Ne-
vada, should be authorized.

Our views on that question will be shaped by the results of the
Congressionally mandated licensing process. I can assure you that
the NRC licensing process is based on sound technical evaluations
and due legal process.

I would emphasize that the use of wet and dry storage tech-
nologies for spent fuel continues to be safe, and its use will con-
tinue to provide adequate assurance of public health and safety
until such time that the permanent disposal solution is available.

The Department of Energy has stated that it intends to submit
a repository license application to the NRC in December of this
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year. Several important steps must occur before the Commission
can decide whether to authorize the construction of a repository at
Yucca Mountain.

First and foremost the DOE application must be complete and of
high quality. Second, the NRC will determine to what extent it can
adopt DOE’s environmental impact statement.

Third, if the NRC determines that the application is acceptable
for further review, the NRC staff will conduct a detailed safety re-
view, and issue a publicly available safety evaluation report with
its review findings.

And, fourth, the NRC must conduct a full and fair public hearing
on the application prior to reaching a decision on whether to au-
thorize construction of the repository, which would be based on the
information before us at that time.

For the present, we are preparing for the potential transition
from the pre-licensing role to the role of licensing authority to en-
sure that we are prepared to carry out our responsibilities should
DOE submit their license application.

In this regard, we issued final radiation standards specific to
Yucca Mountain that are consistent with those of the Environ-
mental Protection Agency. We developed licensing guidance for use
by the staff in reviewing the application, and we continue our pre-
license application interactions with the DOE on many program
areas.

We are developing the inspection and enforcement programs that
would be in effect if the license application is accepted for review,
and finally we have recently reorganized our staff to create a new
organization dedicated solely to addressing the full scope of licens-
ing activities associated with the review of a repository application.

As the subcommittee knows, Federal regulation of spent fuel
transportation safety is shared by the U.S. Department of Trans-
portation and the NRC. DOT regulates the transport of all haz-
ardous materials, including spent fuel and has established regula-
tions for shippers and carriers.

For a start, the NRC established design standards for the trans-
portation casks, and reviews and certifies cask designs prior to
their use. Further, cask design, fabrication, use, and maintenance
activities must be conducted under an NRC approved quality as-
surance program.

For spent fuel shipments the NRC also conducts an inspection
and enforcement program and reviews and approves physical secu-
rity plans. Also, the Nuclear Waste Policy Act requires DOE to uti-
lize NRC-certified casks for spent fuel shipments to a repository.

It requires them to follow the NRC’s advanced notification re-
quirements and to provide emergency response training along ship-
ment routes. The NRC believes that the current transportation reg-
ulatory system provides safe protection to the public and is well es-
tablished.

Mr. Chairman, I believe this statement makes clear that we have
executed our responsibilities under the Nuclear Waste Policy Act,
and we take our continuing role very seriously. Thank you for the
opportunity to testify today, and of course I will be pleased to take
any questions.

[The prepared statement of Nils J. Diaz follows:]
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PREPARED STATEMENT OF NILS J. DiAz, CHAIRMAN, U.S. NUCLEAR REGULATORY
COMMISSION

Mr. Chairman, members of the Committee, I am pleased to join you to testify on
behalf of the Nuclear Regulatory Commission (NRC) concerning the NRC’s regu-
latory oversight role in the U.S. program for management and disposal of high-level
radioactive waste and spent nuclear fuel.

The Commission continues to believe that the long-term success of the national
program to secure spent fuel and other high-level radioactive waste requires a per-
manent disposal solution, and that a geologic repository can provide the appropriate
means for the United States to secure these wastes in a safe manner. We also be-
lieve that public health and safety, the environment, and the common defense and
security can be protected by deep underground disposal of these wastes. However,
the Commission takes no position at this time on whether construction of a reposi-
tory at Yucca Mountain, Nevada, should be authorized. In the interim, the NRC
considers the available technologies for wet and dry storage of spent fuel at reactor
sites to be safe, and their use will continue to provide adequate assurance of public
health and safety until such time that a permanent disposal solution is available.
Both wet and dry storage provide adequate storage for decades but they are not
suitable for disposal.

The Nuclear Waste Policy Act of 1982 and the Energy Policy Act of 1992 provide
that the NRC is to serve as an independent regulator to ensure that any licensed
geologic repository adequately protects the public health and safety, the environ-
ment and common defense and security. I am pleased to state that the NRC has
consistently met its obligations established by these Acts. We are now in the midst
of preparations for an important transition—from the pre-licensing role to the role
of licensing authority.

THE PRESIDENT’S RECOMMENDATION

As you know, in July 2002, Congress approved the President’s site recommenda-
tion and the Department of Energy (DOE) was authorized to submit to the NRC
a license application for a repository at Yucca Mountain, Nevada. When DOE does
so, several important steps must be taken before the Commission can decide wheth-
er to authorize construction of a potential repository at Yucca Mountain. First, DOE
must submit a complete, high-quality license application. Second, the NRC staff will
determine to what extent, if any, it can adopt DOE’s Environmental Impact State-
ment (EIS). To the extent the NRC cannot adopt the EIS, it would need to be sup-
plemented. Third, NRC staff must conduct an independent safety review to deter-
mine whether or not the DOE proposal to design and construct a repository meets
NRC’s regulatory requirements. The results of this review will be documented in a
safety evaluation report that would be made available to the public. Fourth, the
NRC will conduct a full and fair public hearing prior to reaching a decision on
whether to authorize construction of the repository. The Commission determination
on whether the DOE license application meets regulatory requirements will be
based on the entire record, including a review of the record of the issues contested
in the NRC hearing process, as well as the uncontested issues pertaining to findings
necessary to issue a construction authorization.

The Nuclear Waste Policy Act gives NRC the responsibility to establish licensing
criteria for a potential repository, to provide our preliminary views on the suffi-
ciency of certain DOE information collected during site characterization, and to com-
ment, along with other federal agencies, on the EIS prepared by DOE for Yucca
Mountain. The Act also requires the Commission to be prepared to make a fair, in-
formed, and timely licensing decision. The Commission takes these obligations seri-
ously and I will discuss each of them in turn.

THE REGULATORY FRAMEWORK

Under the Energy Policy Act of 1992, the Environmental Protection Agency (EPA)
was directed to establish radiation dose-based environmental standards for Yucca
Mountain. The NRC was directed to modify its technical requirements and criteria
(fior th% repository to be consistent with any final EPA standards issued. We have

one that.

EPA issued its final standards in June 2001. In November 2001, after carefully
considering and analyzing the public comments received on our proposed criteria,
the NRC promulgated final health and safety regulations that will guide our licens-
ing decision on Yucca Mountain. As required by law, our regulations are consistent
with the health and safety standards established by the EPA. We are confident that
a repository at Yucca Mountain, that can be shown by DOE to comply with these
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demanding standards and regulations, will provide reasonable assurance that there
is no unacceptable risk to the environment or health and safety of the public today
and in the future.

The EPA and NRC regulations are being challenged in the Federal courts. We ex-
pect a Court ruling later this year.

NRC PREPARATIONS FOR LICENSING

As part of our overall pre-licensing strategy, we continue to hire staff with the
knowledge, skills, and abilities needed to review a license application. We have also
recently created a new organization dedicated solely to addressing the full scope of
licensing activities associated with review of a DOE repository application. We have
developed guidance to help focus the review on the issues most relevant to reposi-
tory performance. Our staff has applied the experience gained in the reviews of
DOE documents and pre-licensing interactions to the preparation of a Yucca Moun-
tain Review Plan, which was published in final in July 2003. The Yucca Mountain
Review Plan, which is available on our website, will guide the NRC’s review of any
DOE license application for the repository. Also, the staff is in the early stages of
developing the inspection and enforcement programs that would be in effect if the
license application is accepted for a detailed review.

In addition, our Atomic Safety and Licensing Board Panel is actively engaged in
developing the infrastructure, including automation tools, for addressing the reposi-
tory licensing hearing schedule set out in the Nuclear Waste Policy Act. We have
developed an Internetbased Licensing Support Network (LSN) to provide a docu-
ment discovery database to make the hearing process more efficient. Currently, the
LSN provides electronic access to over 15,000 documents out of the anticipated mil-
lions of such pages that are likely to comprise the document discovery database
when such documents are made available to the LSN by the parties and potential
parties to the licensing proceeding through the LSN. Further, working with the
General Services Administration, NRC awarded a contract for a hearing room facil-
ity in the Las Vegas area that should be operational by May 2005, in time for the
start of hearings.

DOE’S COLLECTION OF INFORMATION

Over many years, NRC has performed reviews of DOE program documents and
preapplication technical material and held extensive pre-licensing interactions with
DOE staff and various stakeholders, including the State of Nevada, affected units
of local government, Indian Tribes, representatives of the nuclear industry, and in-
terested members of the public. The DOE and the NRC staff have reached and docu-
mented numerous agreements regarding additional information that will be needed
for a licensing review. Approximately two-thirds of these agreements call for DOE
to provide information that is sufficient for the staff to undertake a detailed tech-
nical review of the DOE application. The remainder oblige DOE to perform specific
tests or analyses, to document prior tests or studies, or to provide other information.
DOE continues to address these agreements and the NRC staff continues to review
the results promptly and notify DOE of its findings. Addressing these agreements
increases the likelihood that DOE can assemble the information necessary for an
application that NRC can accept for review. Last May, the staff provided DOE infor-
mation on how NRC staff ranked the agreements in accordance with their impor-
tance to repository safety. The staff continues to use similar information and in-
sights to focus its technical review and licensing and inspection programs on those
areas most important to repository safety. NRC has made, and will continue to
make, information on its regulatory program publicly available, and expects to have
continued dialogue with DOE and other stakeholders on these matters.

It is important to note that the NRC staff is also focusing on the quality of DOE
documentation that would support a license application for Yucca Mountain. Over
the course of its pre-licensing interactions, the staff has had ongoing discussions
with DOE on its implementation of a quality assurance program and the quality of
the data, models and software that DOE will rely on to support a license applica-
tion. In a May 29, 2003, letter to NRC, the DOE committed to ensure that improve-
ment initiatives in its quality assurance program will be fully and effectively imple-
mented. Quality management remains a challenging program area for DOE, one
which the NRC staff continues to monitor.

DOE’S FINAL ENVIRONMENT IMPACT STATEMENT

As required by the Nuclear Waste Policy Act, Secretary Abraham included a final
EIS with his recommendation to the President along with the comments other agen-
cies including those of NRC provided on the final EIS. Our comments were devel-
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oped on the basis of reviews of DOE’s draft EIS for Yucca Mountain, the supplement
to the draft EIS and the final EIS. Our reviews were informed by the NRC staff’s
extensive prelicensing interactions with DOE, the State of Nevada, affected units of
local government, Indian Tribes, representatives of the nuclear industry, and inter-
ested members of the public. The analyses provided in the EIS appear to bound ap-
propriately the range of environmental impacts. We expect that DOE’s current ef-
forts to refine the repository design and define transportation modes and routes will
allow for more precise estimates of impacts. In this regard, DOE announced that
if it selects a rail corridor, it will issue a Notice of Intent to initiate preparation of
a rail alignment EIS. The outcome of such reviews will help inform an NRC deter-
mination regarding to what extent the EIS can be adopted, in connection with
issuance of a construction authorization or license, as required by the Nuclear
Waste Policy Act. NRC continues to interact with DOE and other interested stake-
hol((lielils to consider and address outstanding technical and environmental issues, as
needed.

SAFETY AND SECURITY OF SPENT FUEL TRANSPORTATION

The Commission believes that the spent fuel and high-level radioactive
wastestored at multiple sites can be safely and securely transported to a single loca-
tion for geologicdisposal.

Responsibility for Federal regulation of spent fuel transportation safety is shared
by the U.S. Department of Transportation (DOT) and the NRC. DOT regulates the
transport of all hazardous materials, including spent fuel, and has established regu-
lations for shippers and carriers regarding radiological controls, hazard communica-
tion, training, and other aspects. For its part, NRC establishes design standards for
the casks used to transport licensed spent fuel, and reviews and certifies cask de-
signs prior to their use. Further, cask design, fabrication, use and maintenance ac-
tivities must be conducted under an NRC-approved quality assurance program. In
addition, NRC periodically inspects cask vendors and has enforcement authority
over such licensed activities.

NRC does not have authority to regulate shipments made by DOE. For spent fuel
shipments made by commercial shippers, over which NRC has regulatory authority,
NRC reviews and approves physical security plans. These plans provide information
on how shippers and carriers comply with NRC spent fuel shipment protection re-
quirements, including advance notification of each shipment to the appropriate
State Governor’s designee, the establishment of redundant communication capability
with the shipment vehicle, the arrangement of law enforcement contacts along the
route, and provision of shipment escorts.

The Nuclear Waste Policy Act requires DOE to utilize NRC-certified casks for
spent fuel shipments to a repository, follow NRC’s advance notification require-
ments, and provide emergency response training along shipment routes. NRC has
reviewed and certified a number of package designs that could be used for transport
of spent fuel to a repository, and is ready to review any new design that may be
proposed by DOE.

The NRC believes the safety measures provided by the current transportation reg-
ulatory system are well established. Nonetheless, we continue to examine the safety
of the transportation program. In FY 2000, NRC re-evaluated its generic assessment
of spent fuel transportation risks to account for the fuel, cask, and shipment charac-
teristics likely to be encountered in future repository shipping campaigns. The NRC
also began development of the Package Performance Study to conduct confirmatory
research to demonstrate the robustness of full-scale spent nuclear fuel transpor-
tation casks using an enhanced public participation process. The confirmatory re-
search will involve testing the integrity of a full-scale transportation rail cask and
validating the scaling methodology used in cask design and transportation risk as-
sessment analyses. NRC is also supporting a study by the National Academies’
Board on Radioactive Waste Management that is examining radioactive material
transportation, with a primary focus on spent fuel transport safety. As a part of its
evaluation, the NRC staff has analyzed appropriate national transportation acci-
dents, such as the 2001 train tunnel fire in Baltimore, Maryland. For example, the
staff analyzed a currently approved spent fuel transportation cask design, under
thermal conditions similar to those experienced during the Baltimore tunnel fire,
and concluded that there would be no release of radioactive material from such an
event. Our reevaluation of generic assessments of spent fuel transportation risks,
the significant history of safe shipments, the rigor of our pre-certification design re-
views, and our inspections provide confidence that spent fuel can be shipped safely
today and in the future. We are committed to continue to work with our stake-
holders openly to increase public confidence in the NRC regulatory process. Finally,
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NRC is sponsoring a study to update its evaluation of cask response to acts of sabo-
tage and will utilize the results of these studies as input to its overall assessment
of the safety of cask design and transportation risks. Results to date show that a
large commercial aircraft crashing into a transportation cask would not result in re-
lease of radioactive material.

CONCLUSION

The Commission believes that deep geologic disposal is appropriate for high-level
radioactive wastes and spent fuel and that such wastes can be safely and securely
transported to a disposal location. However, the Commission takes no position at
this time on whether construction of a repository at Yucca Mountain, Nevada,
should be authorized. NRC’s role is to ensure that a regulatory program is in place
that adequately protects public health and safety, the environment and common de-
fense and security, and to review and evaluate any license application submitted to
determine compliance with regulatory requirements. As I believe this statement
makes clear, we take that obligation very seriously and we are ready to fulfill our
statutory role.

I will be pleased to answer any questions you may have.

Mr. HALL. Mr. Chairman, thank you very much.
The Chair recognizes you, Dr. Duquette.

STATEMENT OF DAVID J. DUQUETTE

Mr. DUQUETTE. Thank you, Mr. Chairman. As you indicated, my
name is David Duquette, and I chair the U.S. Nuclear Waste Tech-
nical Review Board Executive Committee. All members of the
Board are appointed by the President, and serve on a part-time
basis.

In my own case, I am the department head and professor of ma-
terials science and engineering at Rensselaer Polytechnic Institute.
I am pleased to be here today to present the Board’s comments and
with your permission, Mr. Chairman, I will make a very brief oral
statement, and request that my full statement be included in the
hearing record.

Mr. HALL. Without objection.

Mr. DUQUETTE. As you know, Congress created the Board in the
1987 amendments to the Nuclear Waste Policy Act. The Board re-
views the technical and scientific validity of the Department of En-
ergy’s activities related to the disposal, transportation, and pack-
aging of commercial spent nuclear fuel and defense high-level nu-
clear waste.

Since Congress approved the site recommendation for Yucca
Mountain in 2002, the Board has continued its review of DOE tech-
nical and scientific efforts, with emphasis on DOE’s plans for trans-
porting waste and constructing and operating a repository.

Today, I will not comment on one of the hearing topics, alter-
ations in the Nuclear Waste Fund. That issue is outside our pur-
view. I will comment on the other topic of the hearing, a review of
the Yucca Mountain program. I will confine my short statement to
three examples of scientific issues that the Board has addressed
since we last testified before this subcommittee.

Other examples of the Board’s work during the last year or so
are included in my written testimony and I will begin by discussing
the engineered barriers of the repository. At Yucca Mountain,
about 15,000 waste packages will be used to dispose of spent nu-
clear fuel and high-level radioactive waste.

The waste packages are important elements of the engineered
part of the repository system. Based on the Board’s review of infor-
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mation presented in the last year by the DOE and the Nuclear
Regulatory Commission’s Center for Nuclear Waste Regulatory
Analysis, the Board believes that all of the conditions necessary for
localized corrosion of the waste packages will likely be present dur-
ing the first several hundred years after repository closure.

During that time waste package temperatures will be well above
boiling in the DOE’s current repository design. Once initiated, lo-
calized corrosion will likely propagate rapidly even at lower tem-
peratures, resulting in a possible release of radionuclides.

From a technical perspective in the Board’s opinion the problems
related to localized corrosion could be avoided if the DOE’s current
repository design and operation were modified to keep the waste
package surface temperatures below boiling.

Contrary to the Board’s views, the DOE apparently believes that
high-temperature conditions in its repository tunnels will not lead
to significant corrosion. We will have a major meeting on this issue
with the Department of Energy and other interested parties at an
upcoming Board meeting on May 18 and 19 here in Washington.

We look forward to an open and thorough exchange of views at
that meeting. The second issue that I would like to introduce in-
volves the natural barriers of Yucca Mountain. Hydrogeological fea-
tures potentially can act as natural barriers for the migration of ra-
dioactivity from a repository.

At a Board panel meeting held just 2 weeks ago the Department
of Energy presented a variety of data indicating that natural bar-
riers at Yucca Mountain might isolate waste for several thousand
years, possibly even longer for some radionuclides.

The Board believes that the natural barriers are very important
and that addressing uncertainties associated with specific aspects
of the natural system can enhance confidence in predictions of the
performance of geological barriers.

Finally, I would like to comment briefly on transportation and
other waste management activities. Over the last year the Depart-
ment of Energy has expanded significantly its activities related to
the transportation of radioactive waste and the design and oper-
ation of surface and underground facilities at the planned reposi-
tory.

Consequently, the Board’s involvement in these important areas
also has increased substantially. Several Board recommendations
to the Department of Energy have evolved in the last year from
Board meetings on transportation.

For example, the Board believes that the Department of Energy
should systematically analyze and schedule all transportation ac-
tivities, should conduct an inventory of needed infrastructure, and
definitely should consider security planning needs.

Mr. Chairman, these are just a few examples of issues that have
been the focus of the Board’s work over the last 2 years. The Board
will continue its technical and scientific review, and will make rec-
ommendations that it believes will improve the technical validity of
the DOE’s transportation and repository-development activities.
Thank you for this opportunity to present our views.

[The prepared statement of David J. Duquette follows:]
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PREPARED STATEMENT OF DAVID J. DUQUETTE, U.S. NUCLEAR WASTE TECHNICAL

Good morning, Mr. Chairman and members of the Subcommittee. I am David
Duquette, and I chair the U.S. Nuclear Waste Technical Review Board’s executive
committee. All members of the Board are appointed by the President and serve on
a part-time basis. I am Department Head and Professor of Materials Science and
Engineering at Rensselaer Polytechnic Institute.

I am pleased to be here today to present the Board’s comments on technical and
scientific issues that continue to be of interest related to the proposed repository for
spent nuclear fuel and high-level radioactive waste at Yucca Mountain in Nevada.
We hope that the Subcommittee will find the Board’s testimony useful in its over-
sight of activities related to a Yucca Mountain repository. With your permission, Mr.
Chairman, I will make a brief oral statement, and I request that my full statement
be included in the hearing record.

Background

As you may know, Mr. Chairman, Congress created the Board in the 1987 amend-
ments to the Nuclear Waste Policy Act. Congress charged the Board with per-
forming an ongoing independent evaluation of the technical and scientific validity
of activities undertaken by the Secretary of Energy related to implementing the Nu-
clear Waste Policy Act. The Board reviews Department of Energy (DOE) activities
related to the disposal, transportation, and packaging of spent nuclear fuel and
high-level radioactive waste. Most of the spent nuclear fuel comes from the commer-
cial generation of electricity, but some comes from defense activities. Virtually all
of the high-level radioactive waste comes from defense activities.

Since the Board was established, its primary focus has been evaluating the DOE’s
efforts to characterize the Yucca Mountain site in Nevada to determine its suit-
ability as the location of a potential repository for spent nuclear fuel and high-level
radioactive waste. Since the site recommendation was approved by Congress in
2002, the Board has continued its review of the validity of the DOE’s technical and
scientific efforts and has increased its involvement in the important area of waste
management, including transportation and packaging of the waste and plans for
constructing and operating a repository. To gather information for its evaluation,
the Board and its panels hold public meetings several times a year with the DOE
and other interested parties.

Overview of Technical Issues

One of the two topics for today’s hearing is a review of the DOE’s Yucca Mountain
program. And so today, Mr. Chairman, I will present a brief overview of some of
the important technical and scientific issues that the Board has commented on in
reports to Congress and the Secretary and in letters to the DOE in the nearly two
years since we last testified before this Subcommittee. I will not comment on the
second topic of this hearing relating to alterations in the Nuclear Waste Fund. That
issue is outside the Board’s technical purview.

In conducting its technical and scientific evaluation, the Board makes an effort
to take an integrated look at how one part of the proposed repository system might
affect another. The two major components of the repository subsurface system are
the engineered system and the natural system. We have taken a similar approach
in reviewing waste management activities, considering, for example, how the type
of transportation packages selected by the DOE might affect the design of the repos-
itory surface facilities.

The following are a few examples of some of the important technical issues that
the Board has commented on in the last year. To make the technical issues more
relevant and understandable, I have organized them so that they roughly align with
elements of the systems that I just described. I will begin with examples of Board
comments on the engineered elements of the repository system.

The Engineered System

An important engineered component of the repository system is the waste package
that will be used to dispose of spent nuclear fuel and high-level radioactive waste
in a repository. As part of its technical review, at a meeting held last May, the
Board invited the DOE to discuss how the repository tunnels would work with the
waste packages to provide waste isolation. Based on information from that meeting,
the Board sent a letter to the DOE last October, followed by a detailed technical
report in November on the potential for corrosion of the waste packages during the
period called the “thermal pulse.” These two documents composed a Board letter to
Congress and the Secretary that was issued in December, and they, like all Board
letters and reports, are available on the Board’s Web site: www.nwtrb.gov.
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The thermal pulse is the period of roughly 1,000 years following repository closure
during which temperatures will be high in repository tunnels. The Board has voiced
concerns about the effects of high temperatures on repository performance almost
continuously since the Board was established about 15 years ago.

The main focus of the Board’s October letter and November technical report was
the potential of salts deposited on the waste packages to absorb moisture from the
air inside repository tunnels, resulting in corrosion of the metal packages. I will
briefly summarize the major points in the Board’s letter and technical report.

Based on the Board’s review of data gathered and presented by the DOE and the
Nuclear Regulatory Commission’s Center for Nuclear Waste Regulatory Analyses,
the Board believes that all the conditions necessary to initiate localized corrosion
of the waste packages will likely be present during the thermal pulse, resulting in
corrosion of the waste packages. Once started, the corrosion would likely propagate
rapidly even after conditions necessary for initiation are no longer present. The re-
sult1 v(si/ould be perforation caused by localized corrosion and possible release of radio-
nuclides.

From a technical perspective, in the Board’s opinion, the problems related to local-
ized corrosion that I have just described could be avoided if the repository design
and operation were modified. The data currently available indicate that perforation
of the waste packages caused by localized corrosion is unlikely if temperatures are
kept below boiling.

The DOE does not believe that conditions in repository tunnels will promote sig-
nificant corrosion. The DOE also maintains that the conditions under which local-
ized corrosion might occur are extreme and unlikely. The Board has looked at the
information provided by the DOE supporting these assertions and has not found it
compelling. However, we are devoting most of the time at our upcoming public meet-
ing, to be held May 18-19 in Washington, D.C., to further discussion of these issues.
We have offered broad latitude to the DOE to present additional data, analyses, and
arguments related to localized corrosion and estimates of conditions in the reposi-
tory tunnels. The Board is looking forward to an open and thorough exchange of in-
formation and views on these subjects.

The Natural System

The Board has long had an active interest in the fundamental understanding of
the geologic systems that act as natural barriers to radioactivity migrating from a
repository. The Board uses a combination of field excursions, laboratory visits, infor-
mation-gathering, and formal meetings to conduct its evaluation of DOE activities
in this area. Over the years, the Board has made numerous recommendations re-
lated to increasing fundamental understanding of and enhancing confidence in pre-
dictions of natural-barrier performance. Technical and scientific topics covered by
those recommendations include hydraulic characteristics of major faults, colloid-fa-
cilitated transport of radionuclides, matrix diffusion, the nature and spatial extent
of a%luvial sediments, the scientific bases of computer models, and the use of natural
analogs.

The Board continues to review DOE activities in this area. For example, at a
Board panel meeting held two weeks ago, the DOE presented a variety of observa-
tions and experiments suggesting that natural barriers might provide waste isola-
tion for time periods as long as the regulatory period and possibly longer for some
radionuclides. The Board has not yet formally commented to the DOE on the infor-
mation presented at the meeting, but we believe that geologic barriers are very im-
portant. Addressing uncertainties associated with specific aspects of the natural sys-
tem can enhance confidence in predictions of natural-barrier performance.

The movement of water through the Yucca Mountain site is one of the most im-
portant factors affecting waste isolation. Several years ago, studies on chlorine-36
traces found at places in the exploratory studies facility seemed to imply the exist-
ence of “fast paths” where water might have moved from the surface to the level
of the repository in about 50 years(a very short time. However, studies conducted
since then have both supported and contradicted the first results. Because this issue
is important to fundamental understanding and to the credibility of the DOE’s sci-
entific program, the Board has encouraged the DOE to reconcile the various study
results. The DOE has commissioned a third-party review to help address the dis-
crepancies. The Board agrees with this decision.

Another issue related to the natural system that the Board has commented on re-
cently is the DOE’s earthquake hazard analysis. Based on presentations made at
a February 2003 Board panel meeting, the Board found that the DOE’s analysis is
generally sound. However, extending the analysis to exceedingly unlikely and, quite
possibly, physically unrealistic seismic events raises serious questions related to un-
derstanding how the repository system will behave and what factors are important
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to safety. Among other things, it also could cast unwarranted doubt on much of the
excellent work carried out by scientists working for the DOE in this area. In June
2003, the Board sent a letter to the DOE with details of its findings and rec-
ommendations. The DOE is continuing its efforts to address these issues. The Board
will review and comment on the results of the DOE’s work.

The Waste Management System

Over the last year, DOE activities related to transportation of spent nuclear fuel,
design of surface facilities, and its plans for surface and underground repository op-
erations have expanded conspicuously. During that time, the Board’s involvement
in these important areas has increased commensurately. The Board’s Panel on the
Waste Management System has held two meetings in the last 12 months, and the
plan is to hold more in the future.

Several Board recommendations to the DOE have come out of those sessions. For
example, the Board recommended that the DOE develop and produce a Gantt chart
(or its equivalent) showing the schedule for transportation planning activities; con-
duct a complete and accurate inventory of needed rail, truck, and barge access and
egress infrastructure and site interfaces; review its waste inventory and acceptance
assumptions; and explicitly consider security planning needs. We expect that over
the next few years, the Board will become even more fully engaged in reviewing the
activities of the DOE in this critically important area.

Safety Case and Performance Confirmation

Over the years, the Board consistently has pointed out the importance of the con-
cept of a “safety case” in developing an integrated presentation of the various ele-
ments of a Yucca Mountain repository and how those elements would work together
to contribute to waste isolation. The safety case would include information and ar-
guments independent of performance assessment modeling, such as analog studies,
which would provide additional lines of evidence for repository performance esti-
mates. This concept is endorsed strongly by virtually all the major nuclear waste
management programs abroad and has considerable merit. The Board believes that
a narrative description specifically written to address this concept would make the
DOE’s approach to ensuring safety more transparent and understandable.

Another concept with significant potential for enhancing confidence in the DOE’s
repository performance estimates is a credible performance confirmation program.
The Board has encouraged the DOE to develop a clear understanding of what per-
formance confirmation will entail and to integrate its performance confirmation ac-
tivities thoroughly with performance assessment and repository design.

Mr. Chairman, these are just a few examples of technical and scientific issues
that have been the focus of the Board’s work over the last year or so. The Board
looks forward to continuing its review and to making recommendations to the DOE
on the technical validity of DOE activities.

An equally important part of the Board’s mandate is advising Congress on tech-
nical and scientific issues related to the DOE’s implementation of the Nuclear Waste
Policy Act. We take that responsibility very seriously. The Board stands ready to
provide its technical perspective whenever appropriate so that policy-makers and
members of Congress engaged in oversight can factor technical information into
their decision-making.

Thank you for the opportunity to present the Board’s views. I will be happy to
respond to questions from the Subcommittee.

Mr. HALL. Dr. Duquette, thank you. We know that the DOE is
going to submit its license application to the NRC later this year,
and that the application and all of its documents are going to be
voluminous. They are going to contain probably millions of pages
of material that could maybe even fill half of this room here.

Will the NRC have enough technical staff with the knowledge,
and with the skills, and the abilities, to review this application in
a fair, and informed, and in a timely manner?

Mr. DiAz. Yes, sir. We are prepared to have the resources need-
ed, and the staff, who will be properly qualified to be able to judge
the application on its technical merits. We also have been pre-
paring for the electronic handling of this documentation to our sys-
tem, which is called the Licensing Support Network.
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As well as preparing an electronic docketing system that will as-
sist all the parties to have access to all the information as the
hearing process begins.

Mr. HALL. And you all have been here, I think, in attendance
this morning have you not, and have heard a lot of the testimony.
You heard the testimony about the risk of transporting any spent
fuel in trucks, or by rail, and then of course by barge was pitched
in.
And, for example, if a September 11 airplane crash happened, for
example, into a transportation cask that it would be devastating.
Have you reviewed—I understand that it would be devastating, but
have you reviewed the possibility of a plane crashing into a trans-
portation cask, and if so, what have you found?

Mr. Diaz. Yes, sir, we have. We have just completed those stud-
ies recently and our present findings are that a transportation cask
has been certified by the NRC and those that will be certified
would actually resist the impact of a large aircraft without releas-
ing radioactivity to the public.

Now, I cannot go into any further details, but the findings are
a result of a significant series of work that has been conducted for
the past several years. We have even carried them beyond the air-
craft crashes, and we feel confident that the present design of this
cask is quite resistant to terrorist attacks.

And they will provide substantial protection to the American
public from the type of attacks that have been considered.

Mr. HALL. So crashes are really an almost remarkable stretch of
the imagination isn’t it, that it could ever happen?

Mr. DiAz. It is a low probability scenario. However, we thought
that it was our obligation to conduct those studies. Those studies
are complete and they are classified studies.

Of course, the committee will make available these studies in the
proper venue and at the proper time as the Chairman decides.

Mr. HALL. And they talked about the train tunnel fire in Balti-
more in 2001 and they talked about—of course, they are looking for
anything to tie and cast some doubt on the success of the operation.

Such an accident there would be disastrous. Well, any kind of ac-
cident like that would be disastrous, but what is the true effect and
has the NRC reviewed the Baltimore train fire incident, and would
it have resulted in the release of radioactivity if it had happened,
and it had been hit as was the tunnel fire ignited in Baltimore?

Mr. Diaz. No, sir, our studies indicate that it would not have re-
sulted in a significant release of radioactivity. It would have been
able to withstand the fire and the cask would not have been
breached. So there would be no impact to public health and safety.

Mr. HALL. So remote that it might happen, but in abundance of
caution, you have got to defend your position and spend time and
money, and that is what runs these costs up, are frivolous accusa-
tions like that, that are costly to the American taxpayer.

But you have gone that extra step and in an abundance of cau-
tion on both of these, you have explored that?

Mr. Diaz. We have, sir.

Mr. HALL. All right. I yield back my time and recognize the rank-
ing member, Mr. Boucher.
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Mr. BoucHER. Well, thank you, Mr. Chairman. Chairman Diaz,
when the license application for Yucca Mountain was filed with
your agency, can you give us a sense of the timeframe that you are
contemplating will be occupied for its consideration? How quickly
do you think your agency will be able to act?

Mr. Diaz. We will be ready when it is delivered. We stand ready
to fulfill our responsibilities as established by the Act. We will be
able to, within 90 days, determine whether the application meets
the requirements, and that it should be of high quality to provide
the information that needs to be on the record to proceed with fur-
ther consideration of the application.

And if it fulfills those requirements, we should be able to proceed
with the consideration of the application in the timeframe that the
Congress has determined that we have to.

Mr. BOUCHER. And what timeframe is that?

Mr. DiAz. It is 3 years for full consideration, and with hearings
it could be extended an extra 12 months if the time is needed.

Mr. BOUCHER. And you can meet that timeframe, you are con-
fident?

Mr. Diaz. Sir, we are making sure that we will be prepared to
meet that framework. I cannot guarantee you that we will, because
it depends on—and I am sorry to insist on this—a very high qual-
ity application, and on the number of potential changes, and a se-
ries of processes.

But the Nuclear Regulatory Commission is ready to process it
and to do it in a timely manner as established by Congress.

Mr. BOUCHER. In the event that your agency finds that for some
reason the application is not adequate and that additional informa-
tion would have to be provided, and you have issues with the appli-
cation, do you have any kind of process under which you could
issue a permit subject to the applicant fulfilling certain specified
conditions?

Mr. Diaz. No, sir.

Mr. BOUCHER. You do not have any process where that can be
done?

Mr. Diaz. No, sir. If the application does not meet the require-
ments, our processes will say you need to give us more information.
You need to provide additional information, and if it does not meet
what we consider our standards for submittal of an application,
they will actually have to put additional work into it.

It might not have a tremendous impact on the time line of 3 or
3V years if the Department of Energy is capable of fulfilling our
requests in a timely manner. So a period of a few months might
not be a show-stopper, but certainly we are encouraging the De-
partment of Energy to make sure that the application is as com-
plete and of high quality as possible.

Mr. BOUCHER. Well, thank you very much, Chairman Diaz. Dr.
Duquette, there will be testimony on the panel that will follow you
to the effect that some of the funding restrictions that were evident
in the year 2003 for the Department of Energy may already have
interfered with the Department’s ability to move forward effectively
with regard to planning for the transportation of high level nuclear
waste.
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I think Commissioner Ervin will be testifying to that effect. Does
your board share any of those concerns? Do you believe that DOE’s
work, in terms of planning for transportation, has been impaired
bydvirtge of the funding restrictions that have been demonstrated
to date?

Mr. DUQUETTE. Sir, the Board does not get involved with the
funding aspects at all, and we have only begun to explore the
transportation issues. In fact, our first panel meeting on transpor-
tation was only this last January.

So it is a great deal of interest to us, of course, but we can’t re-
spond I don’t think to whether or not the Department of Energy
has been slowed down because of funding restrictions. Again, I will
repeat that funding is outside of our purview, but transportation is
certainly of a great deal of interest to us, and we are beginning to
study it at the present time.

Mr. BoucHER. All right. Well, even though funding is outside
your purview, the transportation activities are within your pur-
view, and presumably you are surveying what the Department of
Energy is doing at this point, in terms of its planning for transpor-
tation.

So I would simply put the question again. Do you have any evi-
dence or belief that the fact that funding has not flowed as effec-
tively as it should has in some way hindered the Department’s abil-
ity to move forward as expeditiously as it could have and should
have with regard to planning for transportation?

Mr. DUQUETTE. No, we have no evidence of that.

Mr. BoucHER. You have no information to that effect?

Mr. DUQUETTE. No, we do not.

Mr. BOUCHER. Thank you very much. Thank you, Mr. Chairman.

Mr. OTTER [presiding]. I am going to recognize myself now. I just
took over as chairman as you might noticed. Mr. Hall, Chairman
Hall, had to go out for a short period of time. Mr. Duquette, the
Nuclear Waste Technological Review Board has several concerns
with the DOE’s repository design, and concerning primarily I guess
with the amount of heat and high temperatures that would be
present, and those aspects of the repository itself.

Does your organization believe that the repository design will fail
to meet the EPA ground water standards for Yucca Mountain?

Mr. DUQUETTE. I have to say that the models that have been pre-
sented for the transport of radionuclides out of the repository are
fairly complex. They are based on very complex models. I don’t
think that we have enough information yet to know whether it will
meet the requirements or not.

Our concern, our immediate concern about the temperature in
the repository is that information presented to us by the Depart-
ment of Energy based on their own data indicate that there is an
almost 100 percent probability of the breaching of the containers
because of corrosion processes that can occur in the repository.

I don’t think the Board wants to go on record to say that that
will necessarily release radionuclides to the environment. It basi-
cally simply says that they will be released from the container.

Because of the concept of the repository, we believe that based
on multiple barriers, and we are concerned about breaching one of
the barriers, and releasing any radionuclides at all, it is our belief
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that if the temperatures could be lowered in the repository that the
corrosion problem would essentially go away, and that the con-
tainers would not be breached.

And so there would not be any release at that level in the reposi-
tory.

Mr. OrTER. Will the NRC adequately evaluate your technical
concerns in the licensing process?

Mr. DUQUETTE. We are not directly involved in the licensing
process. Our mandate from you, the Congress, is that we should re-
view the information presented by the Department of Energy and
simply comment on their scientific and technical viability.

The decision to go ahead with licensing is going to be made by
policymakers, hopefully based on some of the information that we
present to you and other policymakers. But we are not going to
take a position as far as I can tell on licensing.

Mr. OTTER. Well, we are not going to sit here in a vacuum. We
are certainly going to take any advice and input that you would
have relative to the safety, and relative to the success of the de-
signed mission.

So you are still going to have an opportunity, just as you do
today, to give input to the policymakers, and so I guess I would re-
state the question. If you are going to guess that there is some-
thing wrong with the technical concerns that you may have, would
you not then opine to this committee, and opine to others here on
The Hill that perhaps it is not a good idea to license it?

Mr. DUQUETTE. Absolutely.

Mr. OTTER. And you are prepared to do that?

Mr. DUQUETTE. We are prepared to do that if asked. And new in-
formation that we provide, by the way, is provided to you in annual
reports, as well as letter reports that we send to you.

It is posted on our web for anyone who needs access to it to use.
I think we will respond to whatever the Congress asks us to do.

Mr. OTTER. Chairman Diaz, you are probably aware of this, but
there is significant disagreement between yourself and Mr.
Duquette’s organization, and the Department of Energy, regarding
the technical approach to Yucca Mountain.

The Board believes that the Department’s high temperature as
we just discussed, the high temperature designed from Yucca will
result in corrosion of the waste packages and potential release of
radioactivity.

Will the NRC fully and openly explore the concerns expressed by
the NWTRB when it reviews the Department’s license application
for Yucca Mountain?

Mr. DiAz. Yes, sir. We are addressing those issues. Our staff is
continues to interact with the Board, as well as the different par-
ties, and the Department of Energy, and continues to interact in
many different ways with the State of Nevada.

We are looking at how to best address these issues. Of course,
they we will have to eventually be resolved during the licensing
process. We do have some disagreements, but not in every aspect,
but we do have some disagreements in the corrosion area.

Our staff continues to interact and we hope that as time gets
closer that we will get some convergence on those issues. What the
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rest of the issues will be, I can’t tell you at the present time, but
we certainly will keep the committee appraised of our evaluations.

Mr. OTTER. What are your disagreements then with Mr.
Duquette’s organization and opinion of the corrosion effects from
the high temperatures?

Mr. Diaz. Right, there are disagreements in the corrosion rate.
There is no doubt that if you put it at a function of time with any
type of package, and you could have a very long time, a hundred-
thousand, or thousands of years, that packages will corrode.

How they will corrode and the time for the corrosion to actually
impact the release of radioactive materials, and then the transpor-
tation of those radionuclides through the environment to wherever
they are placed, and we are taking no position on where they are
placed, are very complex issues.

But we do seem to have a technical disagreement. The staff is
interacting with the Board, and I do think that we have resolved
those disagreements, but we will continue to work with them and
trying to resolve them.

Mr. OTTER. The gentleman’s time has expired. The chairman
would recognize the gentleman from Illinois, Mr. Shimkus. The
chair stands corrected. The chair will recognize Mr. Markey from
Massachusetts.

Mr. MARKEY. I thank the chairman very much. We have seen re-
cently tragically in Spain a rail system that is vulnerable to ter-
rorist attack, and we have seen even more recently that in France
a bomb was buried under rail tracks and a terrorist group has said
that there are nine bombs that have been buried somewhere on the
rail system, and they would blow them up unless they received
money.

When do you plan, Mr. Chairman, on doing a rulemaking on the
threat of terrorism to and sabotage of high level waste transport
by rail?

Mr. Diaz. I don’t know when we are going to do a rulemaking
on that issue, but what we have done is that we have conducted
a study.

Mr. MARKEY. I know, but when are you going to do a public rule-
making on terrorist threats to the rail transport of nuclear waste?

Mr. DiAz. 1 cannot tell you that right now, Congressman. I think
that the Commission has not decided on what is the best way to
address this issue. However, as far as the transportation of the
spent fuel, if the DOE provides an application, then at that time
that entire process will become part of the public record, and at
which time will be able to become adjudicated.

So it is the kind of different processes that we are making in this
arena, and the process that is established right now would be con-
ducive to a fair and equitable process in which different commu-
nications of the issues will be available.

Mr. MARKEY. Well, my own position to you is that the best proc-
ess is a public rulemaking that would allow for the American peo-
ple to determine what level of security they want, and given what
is happening in Europe right now.

We learned 2 days ago that in Boston that al-Qaida was using
the LNG facility and Algerian ships as their entry point to go to
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Boston. None of the Federal officials ever told us in Boston about
that.

Our city is outraged that they did not learn about al-Qaida pene-
tration of our LNG facility. So I strongly recommend to you that
you have a public rulemaking on that issue. I think it would be
best for the agency in the long term if you did not avoid the central
security concern that Americans have.

On January 15, 2004, Dr. Paul Craig resigned as a member of
the Congressionally established Nuclear Waste Technical Review
Board so that he could speak more freely about the waste dumping,
and who has since said that the fact that the current repository de-
sign will cause the canisters to corrode and leak, and will result
in DOE having to admit that its current design is a failure, and
redesign the repository, with a delay of several years. Do you agree
with Dr. Craig’s statements? Dr. Duquette, quickly, please.

Mr. DUQUETTE. I'm sorry, I thought you were addressing Dr.
Diaz. First of all, Paul Craig did not resign from the Board in order
to be free to make public statements. Keep in mind that he served
on the Board for 7 years, and he knew what was going on at Yucca
Mountain for all of that time.

He resigned from the Board for some personal reasons, and I
think that there is a newspaper article or a newspaper editorial out
there that misquoted him considerably.

Mr. MARKEY. So do you disagree with the position or the conten-
tion that there will have to be a redesign of the repository because
of the current design failure?

Mr. DUQUETTE. No, sir, I don’t. I think you were not here when
I made my opening statement, but basically the Board believes
strongly based on data provided by the Department of Energy that
in the current design or under current design conditions the data
that has been presented to us by the Department of Energy, there
will be corrosion of the containers, and there is the possibility of
a breach in the containers.

That is absolutely correct. I indicated earlier that the Board isn’t
necessarily convinced that will release radionuclides to the environ-
ment outside of the repository, but it could lead to the release of
radionuclides inside the vault.

Mr. MARKEY. And you are willing to live with that result?

Mr. DUQUETTE. No, sir, I did not say that. In fact, my personal
opinion, and not the Board’s opinion, but my personal opinion is
that you would be compromising one of the multiple barriers, and
we believe that there are designs that can be used that will not re-
sult in corrosion. So it will not compromise that particular barrier.

Mr. MARKEY. And finally isn’t it true that spent fuel coming out
of a reactor has to stay cool onsite at the reactor for at least 5
years before it is cooled enough to be shipped anyway?

So that means that even if Yucca Mountain is built, so long as
there are still operating reactors in the country that there will still
be spent fuel stored at other sites across the country?

Mr. Diaz. That is correct. There would be spent fuel stored be-
cause the spent fuel will be coming systematically out of these re-
actors as they refuel. So there will be spent fuel stored in the sites,
but the objective of a repository would be to remove the majority
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of the fuel that has been already used, and are no longer
serving——

Mr. MARKEY. But in conclusion, the most radioactive materials
for at least 5 years will remain at each one of these nuclear power
plants right next to the reactor; is that correct?

Mr. Diaz. That is correct. The fresh and the spent fuel will be
close to the reactor, but most of the fuel, or the larger amount of
spent fuel will be removed from the site.

Mr. MARKEY. But the most radioactive spent fuel will be right
there next to the reactor in storage?

Mr. DiAz. Per unit waste, that is correct.

Mr. MARKEY. That is correct. Thank you.

Mr. HALL. The chair recognizes the gentleman from Illinois, Mr.
Shimkus.

Mr. SHIMKUS. Thank you, Mr. Chairman, and I would remind my
friend from Massachusetts that if we would open up our available
natural gas reserves along the coast lines that we would not have
the LNG facilities and that we would have to import liquid and
natural gas, and that is another debate for—well, not really, be-
cause this is an energy debate, and it is about national security,
and it is about having a reliance on our own available fuels.

Because if we don’t move on a Yucca Mountain the reality is that
the storage of the high level nuclear waste, which is all across the
country in major metropolitan areas will stay there and cool, and
nuclear facilities will close.

That is the big picture, and that is what the debate is. And now
we are moving forward and really the debate we had earlier was
now are we trying to sustain death by a thousand cuts by limiting
the funding, and all these other options.

And I am going to follow up really on Chairman Barton’s ques-
tion to Mr. Card on the licensing date, and so my question would
be to Mr. Diaz, or Chairman Diaz, excuse me, the NRC advanced
293 key technical issues for DOE to work on.

To date, you have closed 90 as I am being told, which makes 123
that are still under review by the NRC, and 80 remain to be sub-
mitted to the NRC. With the deadline of December 2004, and
meaning 9 months left, do you think that the NRC has the staff
available to quickly review and approve all the remaining key tech-
nical issues over the next 9 months?

Mr. Diaz. Yes, sir. We are ready to do that, and we are working
closely with the Department of Energy to submit their analysis and
results of these agreements as quickly as possible. The key tech-
nical agreements will all have to be resolved by the time the li-
cense application is submitted.

However, some of those agreements are what we call having long
term issues with them, some of them will continue, but that is ac-
ceptable to us once we have received the resolution of these key
technical issues by DOE, and to receive them in the application.

And those few that have long term implications will be analyzed,
and reviewed, during the license review period.

Mr. SHIMKUS. Thank you, Mr. Chairman. Mr. Chairman, I don’t
have any further questions. So I yield back my time.

Mr. OTTER. This panel is then excused. We thank you very much
for your time and your testimony, and being here. Thank you.
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We will now invite the fourth panel to come forward. The fourth
panel will be the Honorable Sam J. Ervin IV, the Commissioner
from the North Carolina Utilities Commission, on behalf of the Na-
tional Association of Regulatory Utility Commissioners in Raleigh,
North Carolina.

Also, Mrs. Angelina Howard, Executive Vice President of the Nu-
clear Energy Institute, Washington, DC; and Mr. John T. Mitchell,
President and General Manager of Bechtel. I welcome the fourth
panel, and I welcome you to the committee room today, and we
await your testimony.

Mr. Ervin.

STATEMENTS OF HON. SAM J. ERVIN, IV, COMMISSIONER,
NORTH CAROLINA UTILITIES COMMISSION, ON BEHALF OF
THE NATIONAL ASSOCIATION OF REGULATORY UTILITY
COMMISSIONERS; ANGELINA S. HOWARD, EXECUTIVE VICE
PRESIDENT, NUCLEAR ENERGY INSTITUTE; AND JOHN T.
MITCHELL, PRESIDENT AND GENERAL MANAGER, BECHTEL
SAIC, LLC

Mr. ERVIN. I thank you, Mr. Chairman. As you indicated, I am
Commissioner Sam Ervin IV of the North Carolina Utilities Com-
mission, and I served as chairman of the subcommittee on nuclear
issues of the committee on electricity at the National Association
of Regulatory Utility Commissioners.

As chairman of the subcommittee, it focuses on the issues that
are the subject of today’s hearing, and I am testifying as you indi-
cated on behalf of NARUC.

My testimony also reflects the views of the North Carolina Utili-
ties Commission, and I very much appreciate the chance to appear
before you this morning in hopes that my full statement will be in-
corporated in the record.

NARUC’s goals in the nuclear waste area are simple. NARUC be-
lieves that the Federal Government should meet its obligations to
accept commercial spent nuclear fuel and to safely dispose of that
waste in geological repositories in a timely manner.

The Nuclear Waste Policy Act of 1982 as amended created a bar-
gain between the Federal Government and the customers of the
Nation’s nuclear generators. Under the terms of that bargain, cus-
tomers agreed to pay a one mill per kilowatt hour fee for genera-
tion from nuclear facilities.

In-turn, the Federal Government agreed to begin accepting waste
to a proposed repository by 1998. The Nation’s rate payers have
provided more than $21 billion to the Nuclear Waste Fund in the
form of direct contributions from income earned on the principal
since 1983.

And unfortunately as we all know, the proposed repository has
yet to open. At this point, NARUC believes that every effort should
be made to open the proposed repository by 2010 in accordance
with the Department of Energy’s current schedule.

The process of attempting to open the repository has been a dif-
ficult and protracted one as we all know. Despite Congress’ decision
to proceed with the development of the Yucca Mountain facility in
2002, the timely opening of the proposed repository by 2010 is not
a fait accompli.
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The Department of Energy has to meet a number of challenges
in order to accomplish that goal. The United States Court of Ap-
peals for the D.C. Circuit is currently considering several chal-
lenges to the fund, and achieving waste acceptance by 2010 re-
quires as we just got through discussing timely approval of the De-
partment of Energy’s license application by the NRC.

In all honesty, however, the biggest obstacle to the beginning of
waste acceptance in 2010 may be the risk of inadequate funding
during the next few years.

The consequences of failing to begin waste acceptance by 2010
are serious. The administration has estimated that it costs more
than $500 million annually to manage governmental high level ra-
dioactive waste in the event of further delay.

In addition the Department of Energy’s liability for failing to
meet the original 1998 deadline will increase even more if addi-
tional delay occurs. Finally, continued use of existing storage sites,
aside from imposing a burden on nuclear generators and their cus-
tomers raises a serious homeland security issue.

The level of funding for the proposed repository has been and re-
mains a source of concern to NARUC. Although income continues
to flow into the Nuclear Waste Fund, there is a persistent gap be-
tween the annual appropriations to the repository program and the
amount of money entering the Nuclear Waste Fund each year.

The administration’s budget request for the program has been re-
duced for the past decade, despite the availability of adequate mon-
ies to support the program from the fund. If NARUC understands
the situation, and I certainly don’t purport to be an expert in Fed-
eral budgetary rules, the existing rules make no distinction be-
tween monies appropriated for the Nuclear Waste Fund and other
funds available to the Department of Energy.

As a result, as we understand, that any increase in the amount
appropriated for the nuclear waste program must be offset under
current rules by decreases in other DOE programs.

The primary difficulty created by the existence of these rules
need not persist. There is a solution to the funding problem, and
it involves renewed reliance on various mechanisms created in the
Nuclear Waste Policy Act.

Put simply the existing budget rules should be changed so that
the Nuclear Waste Fund is only employed by its intended purpose.

At this point as I understand it, there are two specific proposals
before you. The first of these proposals is H.R. 3429, which was in-
troduced by Representatives Shimkus and Rush.

The bill includes many provisions, including making annual fund
revenues a de facto amount appropriated for the program through
2010 and ensuring that fund revenues not needed for repository
purposes in any given year remain available for their intended pur-
pose at a later time.

The other proposal which has been introduced by request is by
Chairman Barton, is H.R. 3981, and embodies the administration’s
proposal to reclassify Nuclear Waste Fund revenues as offsetting
collections beginning this year.

The administration’s proposal seems simpler than the approach
spelled out in H.R. 3429, and would continue to provide adequate
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appropriations for the repository program through the construction
of the necessary surface facilities.

There are a number of acceptable solutions to the current fund-
ing problem, including the proposals embodied in H.R. 3429 and
H.R. 3981, and perhaps others. At this point, NARUC will support
any approach to resolving the existing problems so long as the im-
balance between Nuclear Waste Fund revenue and annual appro-
priations end, and the proposed change doesn’t threaten the begin-
ning of nuclear waste acceptance by 2010.

The Nuclear Waste Program is of immense national importance.
Having overcome the political hurdle inherent in the vote on the
joint resolution in 2002 to forward with the Yucca Mountain facil-
ity in 2002, Congress should focus on ensuring that the means to
license, construct, and operate the proposed repository are made
available to the Department of Energy.

The Nation’s rate payers have been paying for a nuclear waste
repository for over 20 years. It is past time that they get what they
paid for. NARUC urges Congress to reform the nuclear waste fund-
ing process issue this year.

[The prepared statement of Hon. Sam J. Ervin, IV follows.]

PREPARED STATEMENT OF SAM J. ERVIN, IV, COMMISSIONER, NORTH CAROLINA UTIL-
ITIES COMMISSION ON BEHALF OF THE NATIONAL ASSOCIATION OF REGULATORY
UTiLITY COMMISSIONERS

My name is Sam J. Ervin, IV. I am a member of the North Carolina Utilities
Commission, having served in that capacity for four years. I also serve as the Chair-
man of the Subcommittee on Nuclear Issues and Waste Disposal of the Electricity
Committee of the National Association of Regulatory Utility Commissioners
(NARUC). As Chairman of the NARUC Subcommittee that focuses directly on the
issues that are the subject of today’s hearing, I am testifying today on behalf of that
organization. In addition, my testimony reflects the views of the North Carolina
Utilities Commission. On behalf of NARUC and the North Carolina Utilities Com-
mission, I very much appreciate the opportunity to appear before you this morning.
The issues that you are addressing in this oversight hearing are very important to
NARUC’s membership and the North Carolina Utilities Commission, and I am
grateful to have this opportunity to present our point of view concerning the
progress of the Yucca Mountain project.

NARUC is a quasi-governmental, non-profit organization founded in 1889. Its
membership includes the State public utility commissions serving all States and ter-
ritories. NARUC’s mission is to serve the public interest by improving the quality
and effectiveness of public utility regulation. NARUC’s members regulate the retail
rates and services of electric, gas, water, and telephone utilities. We are obligated
under the laws of our respective States to ensure the establishment and mainte-
nance of such utility services as may be required by the public convenience and ne-
cessity and to ensure that such services are provided under rates and subject to
terms and conditions of service that are just, reasonable, and non-discriminatory.

NARUC’s goals in the nuclear waste area are well known and have been stated
before this and other Congressional committees on a number of prior occasions.
NARUC believes that the federal government needs to meet its obligation under the
Nuclear Waste Policy Act of 1982, as amended, to accept spent nuclear fuel from
utilities and other nuclear generators in a timely manner. NARUC further believes
that the nation’s ratepayers have upheld their end of the bargain struck in the Nu-
clear Waste Policy Act by providing, either directly or through income generated on
prior payments, over $21 billion for use in constructing a nuclear waste repository.
Finally, NARUC believes that the Nuclear Waste Fund should only be employed for
its intended purpose and that the monies in the Nuclear Waste Fund should be uti-
lized, along with appropriations from the Department of Defense budget, for the sole
purpose of supporting the opening of the Yucca Mountain facility in a timely fash-
ion. The basic principles underlying NARUC’s approach to the nuclear waste issue
provide a solid foundation for future policy decisions concerning the nuclear waste
program.
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The process of attempting to open a geologic repository for the storage of high-
level radioactive waste, including spent nuclear fuel, has been a protracted one. As
you know, the Nuclear Waste Policy Act contemplated that the proposed repository
would begin to accept waste in 1998. Instead, over five years later, the Department
of Energy (DOE) is still engaged in the process of attempting to license, construct,
and open the proposed repository. In the meantime, the customers of the nation’s
nuclear facilities continue to pay the required one mill per kilowatthour fee that is
intended to finance the proposed repository while, at the same time, continuing to
bear the cost of on-site waste storage as well. The nation’s debt to these customers
is long past due. Moreover, the Administration indicated in its FY 2003 budget re-
quest that it will cost $500 million annually to manage government high-level radio-
active waste at Department of Energy sites in the event waste acceptance at the
proposed Yucca Mountain facility is delayed past the currently-scheduled 2010 open-
ing date. Finally, the federal courts have decided that the Department of Energy
has breached its statutory and contractual obligation to take spent nuclear fuel by
the date specified in the Nuclear Waste Policy Act, subjecting the nation’s taxpayers
to significant damage liabilities that have yet to be quantified and that will continue
to increase with the passage of time. In evaluating the potential impact of these li-
abilities on the federal budget, it is important to remember that the United States
Court of Appeals for the Eleventh Circuit has determined that monies from the Nu-
clear Waste Fund may not be used to pay any damages ultimately awarded to the
nuclear industry for breach of the Department of Energy’s obligation to take nuclear
waste beginning in 1998. While we do not have an agreed-upon estimate of the gov-
ernment’s liability for the added storage costs for commercial spent fuel that will
result from further delay in waste acceptance at Yucca Mountain, we can safely as-
sume that the cost of delay relating to commercial spent nuclear fuel is several
times the cost of delay identified for government material since there is nine times
more commercial waste than governmental waste. These factors make taking action
to ensure that further delay in opening the Yucca Mountain facility does not occur
even more imperative.

The decision by both Houses of Congress to uphold the President’s proposal to pro-
ceed with the development of the Yucca Mountain facility in 2002 was gratifying
to NARUC and its members. Although the process that led to the recommendation
of the Yucca Mountain site by Secretary Abraham, the President’s decision to concur
in the Secretary’s recommendation, and the Congress’ decision to override Governor
Guinn’s veto brought much needed attention to the nuclear waste disposal issue, the
passage of the Congressional resolution reaffirming the federal government’s com-
mitment to the development of the Yucca Mountain facility does not end the need
for Congressional supervision of and commitment to this program. In other words,
the adoption of the 2002 Congressional resolution should certainly not lead to com-
placency on the part of any branch of the federal government. The timely opening
of the Yucca Mountain facility is not, as this committee well knows, a fait accompli.
As you are aware, the United States Court of Appeals for the District of Columbia
Circuit heard arguments in January concerning a number of legal challenges by the
State of Nevada and others to numerous facets of the repository program and re-
lated portions of the Code of Federal Regulations, including the federal govern-
ment’s decision to proceed with the selection of the Yucca Mountain site. Assuming
that the outcome of these proceedings is generally favorable to the Yucca Mountain
program, certain budgetary issues still need to be resolved in order to minimize the
risk of additional delay. In all honesty, the biggest obstacle to the beginning of
waste acceptance at the proposed repository in accordance with the Department of
Energy’s current schedule is the risk of inadequate funding during the next few
years.

As a result, NARUC believes that it is vitally important for Congress to take cer-
tain specific steps on an expedited basis to ensure that the Yucca Mountain facility
opens without additional delay. Most importantly, Congress should act to ensure
that adequate money is made available for the licensing, construction, and operation
of the proposed facility. Unless adequate money is appropriated for the Yucca Moun-
tain project, the proposed facility will not open in accordance with the current
schedule, resulting in increased costs to both the federal government, the nuclear
industry, and the customers of the nation’s nuclear generators. Therefore, I repeat,
the most important issue for Congress to address in connection with the nuclear
waste program at this time is ensuring that adequate monies are appropriated for
the Yucca Mountain project.

The history of funding for the Yucca Mountain program is and has been a source
of concern to NARUC and its members. Over the past decade, fee revenue has con-
tinued to flow into the Nuclear Waste Fund at an ever-increasing level, a pattern
that reflects improving nuclear industry productivity. Earnings on the balance in



69

the Nuclear Waste Fund have grown to the point where they have exceeded fee rev-
enue in some years. In the face of this increase in the amount of available resources,
annual appropriations have consistently been reduced from the amount requested
by the present and past Administrations for the last decade. Although over $21 bil-
lion dollars has been collected for the Nuclear Waste Fund from ratepayers to date,
only about $6 billion has been expended from the fund to support the repository pro-
gram. This reduces the likelihood that important milestones associated with the re-
pository program will be met, the most important of which is the date upon which
nuclear waste begins moving to the repository for storage. Furthermore, spent nu-
clear fuel continues to accumulate in 77 locations that were never intended to be
indefinite storage facilities. Although the Nuclear Regulatory Commission and the
nuclear industry express confidence that the present practice of storing spent fuel
at reactor sites is safe, NARUC agrees with Secretary Abraham that permanent
storage of nuclear waste at the Yucca Mountain repository would be more secure
than on-site storage and that the prospect of further delays in opening the Yucca
Mountain facility raises a serious homeland security issue.

The history of the budget process relating to the Civilian Radioactive Waste Man-
agement program suggests that there is a risk that past funding problems will con-
tinue in the future. For most of FY 2003, funding for the Yucca Mountain program
was determined by a series of continuing resolutions, a development that left the
amount of money available for use in connection with the repository program in a
state of fundamental uncertainty. When the relevant appropriations bill was finally
passed, the approved amount was 23 percent lower than the amount that the Ad-
ministration had said was absolutely necessary to assure the submission of an ade-
quate license application to the Nuclear Regulatory Commission by the end of 2004.
Although the Secretary of Energy and the individuals managing the repository pro-
gram stated that transportation planning would be “ramped up” in 2003, that aspect
of the program became one of the first casualties resulting from the FY 2003 budget
reduction. As a result, reductions in the amount requested for the Yucca Mountain
program have real world consequences that could affect the date upon which waste
acceptance begins.

The leadership shown by the House of Representatives in approving an increase
over the President’s FY 2004 Budget request of $591 million to $765 million was
an encouraging attempt to both support the President’s initial budget request and
to make up for the $134 million cut that occurred in 2003. Although the final
amount approved in conference was only $580 million, it was the closest Congress
has ever come to fully funding the repository program consistently with Administra-
tion requests in recent years and resulted from the monumental efforts of many
members of this subcommittee and others to avoid further delay in the date upon
which waste begins to be accepted at the proposed repository. Similar efforts may
not, however, be sufficient in future years because the program is just approaching
the period when the Department of Energy will need ever-higher appropriations in
order to meet the heavy cash requirements inherent in building the repository and
procuring very expensive shipping and disposal waste containers.

These funding difficulties need not persist. There is a solution to the funding
problem that seems perfectly obvious to us. The money is available to sustain the
required level of program spending through the use of the very funding mechanism
contemplated in the Nuclear Waste Policy Act. The $14 billion balance in the Nu-
clear Waste Fund, which continues to grow every year, provides more than enough
money to permit the Department of Energy to maintain the current schedule, as-
suming that these monies are actually made available for use in the program. The
real problem lies in developing an approach to funding the Yucca Mountain program
that ensures that the monies paid in to the Nuclear Waste Fund by the nation’s
electric ratepayers are actually devoted to the purposes for which that fund was cre-
ated. The best way to achieve that result is for Congress to reform the process by
which monies from the Nuclear Waste Fund are appropriated for repository program
activities.

As we understand it, the existing budget rules applicable to the Yucca Mountain
program make no distinction between monies appropriated from the Nuclear Waste
Fund and other general funds available to the Department of Energy as a whole.
As a result, any increase in the amount appropriated for the program from the Nu-
clear Waste Fund currently must be offset by decreases in expenditures for other
Department of Energy programs despite the fact that the nuclear waste program
is the only Department of Energy program that can be appropriately paid for from
the Nuclear Waste Fund. Although the existence of such a limitation might con-
stitute sound budgetary policy in the event that all Department of Energy programs
were supported through general appropriations, such a limitation seems overly re-
strictive given the Nuclear Waste Fund’s status as a special fund containing monies
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contributed by a specific group of Americans for use in a particular way. As a result,
NARUC believes that the key to timely completion of the Yucca Mountain project
is for Congress to reform the process by which the monies from the Nuclear Waste
Fund are made available for use in connection with the repository program.

There have been a number of efforts to attempt to resolve this problem in the re-
cent past. As I have already pointed out, the House has taken a leading role in try-
ing to solve the funding problem. In addition to last year’s increase in the repository
program budget, the House has evaluated the appropriateness of more fundamental
solutions to this problem on a number of occasions. The report accompanying the
FY 2001 appropriations bill issued by the House Appropriations Committee re-
quested the Secretary of Energy to review the management and financing of the Ci-
vilian Radioactive Waste program. Secretary Abraham submitted a report in Sep-
tember 2001, in response to this request entitled an “Alternative Means of Financ-
ing and Managing the Civilian Radioactive Waste Program.” The Secretary’s report
indicated, consistently with statements made in connection with the Administra-
tion’s FY 2004 budget request, that annual funding for the Yucca Mountain program
needed to average $1.3 billion to ensure that the repository begins to accept waste
in 2010. As far as NARUC is aware, no action has been taken on the basis of the
recommendations of that report to date. NARUC was, however, encouraged by the
House’s 2002 decision to consider including a provision in H.R. 4 that would have
taken the Nuclear Waste Fund “off-budget.” As NARUC understood it, the adoption
of such an approach would have meant that annual appropriations from the Nuclear
Waste Fund for use in the repository program would be limited only by the amount
of revenue coming into the Fund in any particular year. It is our understanding that
this provision was removed at the direction of the Budget and Rules Committees.
Taking the Nuclear Waste Fund “off-budget” remains, in our opinion, a viable option
that should be given further consideration in addition to other proposals that have
recently been placed on the table. The Administration’s FY 2004 budget alluded to
an “alternative funding proposal” that would permit temporary cap adjustments for
FY 2004 and FY 2005. So far as NARUC is aware, however, no specific alternative
funding proposal of this nature was submitted to Congress in connection with the
FY 2004 budget process. Although there are certainly legitimate reasons for the
Congress to retain budgetary control over expenditures for the Yucca Mountain fa-
cility, it is NARUC’s hope that the means chosen to achieve that end will not result
in a continuation of the program’s past budget problems and that fundamental
changes in the funding process will be adopted that make the monies in the Nuclear
Waste Fund more readily available for use in supporting the repository program.

The manner in which the mechanics of the appropriations process are designed
is, of course, a matter committed to the sound judgment of Congress and not to an
association of State regulators. However, as is evidenced by the letter sent by public
utility regulators from 23 States to the Director of the Office of Management and
Budget late in 2002, NARUC believes that State commissions have a valid justifica-
tion for promoting reform of the process by which monies from the Nuclear Waste
Fund are expended in support of the Yucca Mountain project. There are probably
a number of acceptable ways for the current problem to be resolved, ranging from
modification of the existing budget rules to taking the Nuclear Waste Fund “off-
budget.” At this point, we are willing to support a range of alternative methods for
reforming the appropriations process as long as the imbalance between the amount
of revenue entering the Nuclear Waste Fund and the amount of monies actually ex-
pended from the fund in support of the repository program ends. Any reform, how-
ever structured, should ensure that future annual appropriations are limited by the
needs of the program rather than the amount appropriated in the past, particularly
given that past appropriations were barely adequate for the study period and are
totally inadequate for the licensing, construction, and waste transportation phases
that lie ahead. There is no question but that measures to assure that monies from
the Nuclear Waste Fund are spent wisely are appropriate. Those measures should
not, however, thwart the entire purpose of the Yucca Mountain program. Assuming
that Congress believes that expenditures from the Nuclear Waste Fund need to be
capped for budget oversight reasons, such expenditures should only be capped at the
sum of fee revenues and earnings on the balance of the fund received in a particular
year. As we understand it, expected program needs, even in peak years, should not
exceed the total that would be available under the application of such a formula.
The Department of Energy projects that $1.5 billion will be added to the Nuclear
Waste Fund each year during the remainder of this decade and that the Depart-
ment of Defense budget will contribute an additional $600 million per year toward
the repository program. For these reasons, there is no question that the amount of
money flowing into the Nuclear Waste Fund coupled with adequate support from
the Department of Defense budget will suffice to pay for needed work on the Yucca
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Mountain program over the next several years as we near initial repository oper-
ations. Any reform proposal should also provide that increased expenditures from
the Nuclear Waste Fund for support of the repository program would not necessarily
result in the reduction of other Department of Energy expenditures, since the funds
used to support those other programs come from a different source that is not di-
rectly tied to the programs in question. A failure to reform the process by which
monies from the Nuclear Waste Fund are appropriated for use in the repository pro-
gram as NARUC suggests will condemn the Yucca Mountain program to additional
years of fiscal uncertainty and undermine the progress made by the 2002 decision
to approve the Administration’s recommendation that the program go forward.

As NARUC understands it, there are at least two proposals for reforming the
budgetary process relating to the Yucca Mountain program pending before the
House that merit serious consideration. The first is the proposed Nuclear Waste Fi-
nancing Act, H.R. 3429, introduced by Congressmen Shimkus and Rush. As I under-
stand it, H.R. 3429 would treat the receipts, proceeds, and recoveries realized by De-
partment of Energy associated with the Nuclear Waste Fund as offsetting collections
and authorize expenditures from the Nuclear Waste Fund for nuclear waste disposal
activities in the amount of $725 million for FY 2005 and in the amount deposited
in the Nuclear Waste Fund for FY 2006 through FY 2010. H.R. 3429 also includes
provisions intended to preserve the corpus of the Nuclear Waste Fund and make
it available in future fiscal years. The enactment of H.R. 3429 would accomplish
many of the objectives I have previously outlined for fiscal years 2005 through 2010,
assuming that sufficient monies are included in the Department of Defense budget
to meet expected repository program needs in those critical years. NARUC particu-
larly approves of the provision in H.R. 3429 that ensures that revenue collected in
any year in excess of that year’s program needs may be rolled over for use in con-
nection with the repository program in future years rather than allowing such ex-
cess revenue to be diverted to other uses. The enactment of H.R. 3429 would allow
Congress to ensure adequate funding for the program from the beginning of the con-
struction phase through the existing anticipated waste acceptance date. After the
construction license is issued, NARUC assumes that Congress could consider revis-
ing the funding mechanism to provide adequate sustenance for the program once
waste shipments begin.

The second proposal well worth considering is the one referenced in the Presi-
dent’s budget proposal for FY 2005. At the time that the President’s budget proposal
for FY 2005 was submitted, the Administration indicated that it would submit a leg-
islative proposal to reclassify Nuclear Waste Fund fee revenue from its current sta-
tus to “offsetting collections” beginning this year and continuing until construction
of the surface facilities for a fully operating repository have been completed. As a
matter of fact, the President’s budget proposal assumes that dedicating the $749
million in fee revenues forecast for this year for use in connection with the reposi-
tory project would eliminate the need for any appropriations from the Department
of Energy’s discretionary budget. On February 27, 2004 Energy Secretary Spencer
Abraham submitted proposed legislation containing the specifics of the Administra-
tions’ proposal to Congress. Chairman Barton has introduced the Administration’s
proposal as H.R. 3981 by request. Although the Administration’s proposal is similar
to H.R. 3429, it is both simpler and would have a longer-lasting impact given that
the Administration’s proposal does not halt the dedication of current revenues from
the Nuclear Waste Fund for use in connection with the repository project until con-
struction of the surface facilities has been completed. The intent of both bills is iden-
tical and the enactment of either piece of proposed legislation would further
NARUC’s objectives of ensuring that the ratepayers’ contributions to the Nuclear
Waste Fund will be used for their intended purpose and that the Department of En-
ergy is provided with the resources that it says are necessary to begin waste accept-
ance in 2010. At its Winter Committee Meetings held a couple of weeks ago,
NARUC adopted a resolution, a copy of which is attached to this testimony, urging
enactment of any legislation, including H.R. 3429 or the Administration proposal,
that has the effect of reforming the budgetary process so as to ensure the timely
availability of sufficient funds to enable initial waste acceptance at the repository
in 2010.

The nuclear waste program is of immense national importance. Having overcome
the political hurdle inherent in the vote on the joint resolution in 2002 to move for-
ward with the Yucca Mountain process, the Congress should focus on ensuring that
the means to complete the process of licensing, constructing, and operating the re-
pository are made available to the Department of Energy. Nuclear energy is an in-
evitable component of both our energy present and our energy future. Congress rec-
ognized that fact when it enacted the Nuclear Waste Policy Act two decades ago.
Congress reaffirmed that determination when it voted to proceed with the repository
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program in 2002. The nation needs to move forward to assure the availability of a
safe, permanent nuclear waste disposal site for future generations without further
delay. The nation’s electric ratepayers have been paying for a nuclear waste reposi-
tory for over twenty years. North Carolina ratepayers alone have contributed more
than $1.7 billion dollars to the Nuclear Waste Fund since its inception. It is past
time that the ratepayers get what they have paid for. The best way for Congress
to assure that this result occurs is to reform the process of funding the repository
program so that monies from the Nuclear Waste Fund are more readily available
for use connection with the Yucca Mountain facility. We urge this committee and
other relevant committees to make reforming the use of the Nuclear Waste Fund
a priority in this Congress, to identify a way to provide stable financing for the pro-
gram using the ample revenue stream that is available for the purpose, and to enact
any legislation necessary to effectuate that decision. Thank you for your attention
and I look forward to your questions.

Resolution Supporting Reform of the Nuclear Waste Fund

WHEREAS, In 1982, the Nuclear Waste Policy Act established policy that the fed-
eral government is responsible for safe, permanent disposal of all high-level radio-
active waste, including spent nuclear fuel from commercial power reactors; and

WHEREAS, In 2002, the President recommended and Congress approved Yucca
Mountain, Nevada as the location suitable for development as the disposal site; and

WHEREAS, Since 1983 ratepayers in States using nuclear-generated electricity
have paid over $20 billion in fees and interest, via their electric utility bills, to the
Nuclear Waste Fund (NWF) in the U.S. Treasury; and

WHEREAS, Congress historically has only appropriated a fraction of the amount
of revenue going into the NWF to develop the waste repository—resulting in a bal-
ance in the Fund, now over $14 billion, which must be available to meet future dis-
posal program needs; and

WHEREAS, The Department of Energy estimates annual appropriations will need
to average $1.3 billion from 2005-2010 to enable construction, waste package pro-
curement and transportation to meet the goal of initial waste acceptance in 2010;

and

WHEREAS, Previous attempts to address the gap between NWF revenue and an-
nual appropriations have either never been adopted or may not have seemed nec-
essary before the repository site was approved; and

WHEREAS, Congress is considering a bill, H.R. 3429, that would match annual
appropriations for the disposal program with total annual NWF fee revenue and
allow any funds not needed in any given year to be retained in the Fund only for
future program needs; and

WHEREAS, The President has proposed to reclassify fees paid by utilities to the
Nuclear Waste Fund in FY 2005 as discretionary offsetting collections equal to an-
nual appropriations from the Fund as another alternative means of financing the
nuclear waste program, should Congress authorize it in legislation, now therefore be

i

RESOLVED, That the Board of Directors of the National Association of Regu-
latory Utility Commissioners (NARUC), convened at its March 2004 Winter Meet-
ings in Washington, D.C., urges that the 108th Congress recognize that approving
Yucca Mountain for development as the disposal site is not the end of Congress’s
ongoing responsibility to enable the Federal Government to meet its obligation to
safely dispose of high-level nuclear waste; and be it further

RESOLVED, That Congress enact substantive reform—this year—of how Nuclear
Waste Fund funds are appropriated, whether along the lines of H.R. 3429 or as pro-
posed in the FY 2005 Department of Energy Budget, so long as whatever change
1s made has the result of ensuring the availability of sufficient funds in a timely
manner to enable initial waste acceptance in 2010.

Sponsored by the Committee on Electricity

Adopted by the NARUC Board of Directors March 10, 2004
Mr. OTTER. Thank you very much, Mr. Ervin.
Ms. Howard.

STATEMENT OF ANGELINA S. HOWARD

Ms. HOwWARD. Thank you, Acting Chairman Otter, Mr. Boucher,
and Mr. Shimkus. I am Angie Howard, executive vice president of
the Nuclear Energy Institute, and I am pleased to be here.
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I have provided a written statement for the record. What I would
like to do this morning though is to focus on two specific issues.
The first is that the nuclear energy industry believes that legisla-
tion is needed to ensure timely funding to meet program mile-
stones.

And, second, the industry is encouraged by the Department of
Energy’s progress with the program to date. Meeting DOE’s sched-
ule for the initial repository operations in 2010 requires certainty
in funding for the program, particularly given that the projected
annual expenditures will exceed over a billion dollars beginning in
fiscal year 2006.

Over the past 11 years appropriations have been reduced by $723
million below DOE’s budget request. Funds should be made avail-
able when they are justified and not conditioned on annual budget
constraints.

Further delay of the repository program would have significant
financial implications as we have heard Secretary Card, as well as
Dr. Chu; and actually Secretary Abraham has communicated to
Chairman Barton that each year of delay could add nearly a billion
dollars to the cost of the program.

We have heard a lot of numbers thrown around, but frankly a
picture is worth a thousand words as someone said, and I do have
a chart, and it is lit up behind my right. This chart shows that con-
sumer fees, including interest submitted to the Nuclear Waste
Fund, totals roughly $23 billion.

Yet, only about a third of this funding, about $8 billion, has been
used for the program. In effect, this constitutes a taking of the
American consumers money and spending it in an area for which
it was not intended.

Consumers pay an estimated $750 million to $800 million into
the fund each year. Those are largely funds that are generated
through the generation of nuclear energy to the customers.

The balance in the fund is nearly $15 billion, and must be avail-
able to the program with the appropriate Congressional oversight
and we appreciate Mr. Boucher’s comments on this.

Treating the funds paid into the Nuclear Waste Fund as offset-
ting collections as evidenced in the two bills that have been pro-
posed, and the President’s budget request, is consistent with gen-
eral Federal budget accounting principles.

This treatment is also consistent with that of the end-user fees
that are paid for the Nuclear Regulatory Commission’s oversight.
In addition, this approach will not adversely impact the deficits.

By reducing the risk of delays, it has the potential to reduce fu-
ture Federal liabilities once it begins accepting this used nuclear
fuel proposal. Under this proposals the programs will remain sub-
ject to Congressional oversight and I am confident that this sub-
committee will continue its strong oversight of the program, and it
will have the program continue to be subject to the annual appro-
priations process.

Mr. Chairman, Congress must approve the revisions to the fund-
ing process for fiscal year 2005. The budget request of the program
for 2005 are $880 million, and is an increase of more than $300
million above the 2004, and it assumes that such a change has
been made.



74

Absent Congressional action the Appropriations Committee will
have to address a significant shortfall within discretionary spend-
ing totals before we fund the program. Predictable funding is a pre-
requisite for program success.

But it is not by itself sufficient. DOE and its contractors must
continue to effectively manage the program, and demonstrate that
the repository meets regulatory requirements for the safe and se-
cure long term storage of used nuclear fuel.

DOE has improved the management of its Yucca Mountain pro-
gram, and the industry is confident that the agency can meet its
goal in submitting a license application by the end of this year, and
will meet its 2010 schedule for opening a repository, assuming that
sufficient funding is available.

DOE must also fully develop a comprehensive transportation
plan to moving these fuels to Yucca Mountain. In December 2003,
DOE did issue a National Transportation Strategic plan that ad-
dresses the interactions with State, local, and tribal governments.

The industry endorses the DOE’s mostly rail strategy and the
designation of the Caliente corridor for rail transportation in the
State of Nevada.

The industry thanks the committee for its long-standing support
to the safe and secure management of used nuclear fuel. This is
vital if we are going to ensure the continued use of nuclear energy
in our country, which does generate electricity for 1 out of every
5 homes and businesses in our country.

Developing a new funding process for the Yucca Mountain project
is essential to complete one of the world’s most important projects,
and begin fulfilling its obligation to the American public. Thank
you.

[The prepared statement of Angelina S. Howard follows.]

PREPARED STATEMENT OF ANGELINA S. HOWARD, EXECUTIVE VICE PRESIDENT,
NUCLEAR ENERGY INSTITUTE

Chairman Hall, Ranking Member Boucher and distinguished members of the com-
mittee, I am Angie Howard, executive vice president at the Nuclear Energy Insti-
tute. I am pleased to have this opportunity to testify on legislation to restore the
Nuclear Waste Fund to the purposes established in the Nuclear Waste Policy Act
of 1982 and on the progress toward establishing appropriate funding for the used
nuclear fuel repository at Yucca Mountain, Nev.

NEI is responsible for developing policy for the U.S. nuclear industry. Our organi-
zation’s 270 member companies represent a broad spectrum of interests, including
every U.S. energy company that operates a nuclear power plant. NEI's membership
also includes nuclear fuel cycle companies, suppliers, engineering and consulting
firms, national research laboratories, manufacturers of radiopharma-ceuticals, uni-
versities, labor unions and law firms.

America’s 103 nuclear power plants are the most efficient and reliable in the
world. Nuclear energy is the largest source of emission-free electricity generation in
the United States, providing electricity for one of every five U.S. homes and busi-
nesses. Given this essential contribution to our nation’s energy security and eco-
nomic growth, Congress should adopt policies that foster the further development
of emission-free nuclear energy as a vital part of our nation’s diverse energy mix—
and fulfill existing federal obligations, including the disposal of used nuclear fuel.

My testimony will focus on two issues. The first involves making necessary fund-
ing available in a timely manner to meet Yucca Mountain program milestones and
maintain established operational schedules. NEI believes that legislation is needed
to restore the clear link between electricity consumer fees and expenditures for the
nation’s used nuclear fuel disposal program. The second is the industry’s assessment
of the Department of Energy’s progress with the nuclear waste management pro-
gram.
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Meeting DOFE’s schedule for initial repository operations in 2010 requires cer-
tainty in funding for the program, particularly given projected expenditures exceed-
ing $1 billion beginning in fiscal 2006. The Yucca Mountain program has a history
of funding shortfalls. Despite consistent support for DOE’s budget requests for
Yucca Mountain in the House, billions of dollars contributed by American consumers
solely for the federal government’s used fuel programs have been diverted for other
use. The program has experienced a $723-million shortfall below DOE’s budget re-
quests in the past 11 years. While the reduction in fiscal 2004 was a modest $11
million, funding was preserved only because House conference managers made it
their top priority.

Program opponents attempt to delay the program through budget cuts and litiga-
tion. They attempt to use delay to effectively negate scientific consensus and the
will of Congress to develop a repository at Yucca Mountain, subject to Nuclear Regu-
latory Commission approval. These dilatory tactics would set responsible environ-
mental management back to square one. The Nuclear Waste Policy Act of 1982 cre-
ated the Nuclear Waste Fund based on the premise that electricity consumers who
benefit from nuclear energy should pay for the used nuclear fuel disposal program.
To effectively implement this relationship, funds should be available when justified
and not conditioned on annual budget constraints.

Funding shortfalls in past years have caused DOE to defer important programs,
including procuring transportation containers for used reactor fuel; acquiring trans-
portation and logistics services; creating the final grant process for providing emer-
gency responder assistance; developing a transportation infrastructure in Nevada;
and working with regional, state, tribal and local representatives from across the
nation on transportation planning.

Further delay in the repository program will have significant financial implica-
tions. As Secretary of Energy Spencer Abraham stated in his Feb. 27 letter to Rep.
David Hobson, chairman of the Energy and Water Appropriations Subcommittee:
“Each year of delay could add nearly $1 billion per year in costs for commercial util-
ities and federal defense nuclear waste sites to continue to provide temporary stor-
age. These costs would be borne by the federal government, based on its existing
contracts with electric utility companies.”

Consumer fees, including interest, committed into the Nuclear Waste Fund since
its formation in 1983 total $23 billion. Consumers are projected to pay between $750
million to $800 million to the fund each year. Yet only about $8 billion! has been
used for the program. The balance in the fund is nearly $15 billion. In each of the
past several years, there has been a dramatic gap between the annual fee income
and disbursements from the fund (see chart).

Annual Fee Income vs. Spending
Nuclear Waste Fund
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The Nuclear Waste Fund has three unique characteristics that justify modifying
the current budget rules governing its use:

e The fund is intended to cover the entire cost of the federal government’s commer-
cial used fuel management program over several decades.

e The federal government is obligated by law and contracts signed with electric
companies that operate nuclear power plants to implement the used fuel man-
agement program.

e The disposal of used nuclear fuel from commercial reactors is financed entirely
through a 1 mill per kilowatt-hour fee established by federal law and paid by
consumers of electricity generated at nuclear power plants. Not having these
funds fully dedicated to the disposal program constitutes a taking from the
American people.

Scoring the net budget impact of the used fuel disposal program is consistent with
general federal budget accounting principles, because it more accurately reflects the
complete impact of the program on federal budget and discretionary spending totals
and is consistent with treatment of industry user fees to the Nuclear Regulatory
Commission. It will not adversely impact deficits. In fact, by reducing the risk of
program delay, it should improve the long-term federal accounts balance.

Although the program should remain subject to congressional oversight, Yucca
Mountain program appropriations should not compete each year for funding with
unrelated programs. The industry commends the committee for its long-standing
support for reform of Yucca Mountain program budgeting, as most recently evi-
denced in the committee’s approval of H.R. 45 during the 106th Congress and in
H.R. 4 in 2002. During this committee’s 1999 hearings on the issue, Chairman Joe
Barton noted that one of the objectives of the legislation was to “protect consumers
by halting the diversion of consumer fees to fund other federal programs.”

Last year, Committee Ranking Democrat John Dingell, in a letter to Energy Sec-
retary Abraham, wrote:

“It has been clear for some time that absent legislative action, money paid
into the [Nuclear Waste] Fund will continue to be diverted to other purposes—
an inequitable use of funds collected from utility ratepayers specifically to pay
for the repository. If this continues, construction could be delayed even in the
event DOE had already received NRC approval to build a repository at Yucca
Mountain. In that event, waste would remain in de facto permanent storage at
dozens of facilities which were not designed for this purpose—in Michigan and
many other states, at even greater cost to ratepayers. Moreover, damages in
breach of contract lawsuits against DOE would continue to mount and, as I un-
derstand it, could be paid from general taxpayer revenues.”

This year, the administration submitted to Congress proposed legislation to au-
thorize the reclassification of fees paid into the Nuclear Waste Fund as offsetting
collections, in an amount equal to appropriations for nuclear waste disposal. Chair-
man Barton recently introduced the proposal as H.R. 3981. That bill is substantively
similar to H.R. 3429, introduced by Reps. Shimkus and Rush last November and
co-sponsored by six other committee members, including five members of the sub-
committee.

Reforming the funding process is vital in FY2005, with the budget request for the
program increasing to $880 million, more than $300 million above FY2004. These
funds are necessary to support NRC review of the license application, to acquire
}iong-lead items to support the transportation system and to execute detailed facility

esign.

The need to reform the funding profile is even more critical in view of the admin-
istration’s assumption in its FY2005 budget that this legislation would be enacted.
In addition, absent congressional action, the Appropriations Committee will have to
address a significant shortfall within the discretionary spending totals to fully fund
the $880 million request.

Under the legislation, Congress could limit obligations in any year for the Yucca
Mountain project if it determines less funding is needed, or could provide additional
funds from the Nuclear Waste Fund balance, if required. In the latter case, funding
above annual receipts into the Nuclear Waste Fund would be subject to discre-
tionary spending limitations. Funding for the program from DOE’s defense program
account would remain subject to discretionary spending limitations. This approach,
if enacted in FY2005, would provide sufficient funding for the non-defense portion
of the program, based on DOE’s requirements through completion of the surface fa-
cilities. The industry strongly urges the committee to approve offsetting collections
legislation.

Although adequate and predictable funding is a prerequisite for program success,
it is not by itself sufficient. DOE and its contractor(s) must continue to effectively
manage the program. The Energy Department also must demonstrate that it will
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meet NRC requirements for the safe and secure permanent disposal of used nuclear
fuel at Yucca Mountain before it can operate the repository.

President Bush in 2002 signed legislation designating Yucca Mountain as the site
for a national used fuel repository. DOE and its contractors are preparing an appli-
cation to build the repository and are expected to submit it to the NRC in December.
If approved, the license will permit DOE to build and operate the repository.

Congress approved Yucca Mountain as the site of the national repository in 2002.
The policy question now before Congress is: When will Yucca Mountain be ready to
accept used nuclear fuel? DOE plans to begin accepting used fuel in 2010-12 years
behind the statutory deadline in the Nuclear Waste Policy Act. That law required
DOE to begin accepting used fuel by Jan. 31, 1998.

DOE has improved management at the Office of Civilian Radioactive Waste Man-
agement (OCRWM), giving the industry more confidence that the agency can meet
its 2010 deadline for opening the repository, assuming sufficient funding for the
next six years. In addition, OCRWM has effectively implemented a Management Im-
provement Initiative using the same management principles that the nuclear energy
industry has applied in building an exemplary safety record at the nation’s nuclear
power plants. The creation of DOE’s Office of Repository Development in 2002 es-
tablished strong project management. DOE also has made substantial progress in
resolving the NRC’s outstanding key technical issues for the Yucca Mountain
project. The transition from scientific research to a licensing project team has been
a critical transition at the Yucca Mountain site. Recently, DOE announced that it
is pursuing several other far-reaching management initiatives, including annual
comprehensive independent external financial, schedule and technical audits of the
program.

These programs are further evidence of the Energy Department’s commitment to
a sound scientific basis for the project. The integrity of the scientists working on
the program, the extensive and ongoing independent review process, the conserv-
atism built into performance assumptions, and the extensive NRC review of the li-
cense application all enhance public and policymaker confidence in the Yucca Moun-
tain repository. Repository operations will not begin until DOE can meet strict
standards established for public safety and environmental protection.

Several critical milestones must be met to maintain the 2010 target for repository
operation. The most significant of these—submitting a construction license applica-
tion to the NRC—must be accomplished by the end of this year. The industry ex-
pects DOE to meet this milestone. After DOE files its license application, the NRC
must issue a decision on the application and conduct public hearings within four
years, using the same safety-focused, performance-based principles it applies to li-
censing nuclear power plants.

DOE also must proceed with land withdrawal and transfers, site preparation, and
preliminary construction to meet the 2010 date. Congress should specifically in-
struct DOE to begin these activities before the NRC’s final authorization of reposi-
tory construction.

Planning for a comprehensive transportation program to transfer used fuel to the
repository also must be fully developed. This planning will build on the comprehen-
sive transportation program that has been used for 40 years to safely transport
3,000 shipments of used fuel across 1.7 million miles. In December 2003, DOE
issued a National Transportation Strategic Plan for developing a nationwide trans-
portation program, with input from state, local and tribal governments, as well as
the industry. DOE must implement this strategy.

The industry’s transportation policy endorses a predominantly rail scenario con-
tained in DOE’s Yucca Mountain Environmental Impact Statement. This scenario
recently was identified by the department as its preferred transportation strategy.
NEI also supports the use of dedicated trains for used fuel transportation to the re-
pository. Transportation planning must include extensive consultation with state
and local officials consistent with DOE’s December 2003 strategy.

It is encouraging that the Secretary of Energy has also identified a preferred rail
corridor within Nevada for transportation of used nuclear fuel to the repository. The
Secretary’s action is consistent with direction provided last year by the House,
which concluded that the Caliente route is the most feasible corridor to Yucca
Mountain. It is also consistent with what Nevadans prefer. In a June 2003 public
opinion survey of Nevadans by Voter Consumer Research, 56 percent said they
would find “acceptable” rail transport of used nuclear fuel through rural routes,
away from major cities like Reno or Las Vegas. In contrast, 88 percent find truck
transport through major cities like Reno or Las Vegas unacceptable.

The industry encourages DOE to proceed further with the development of a com-
prehensive transportation program.
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This timely action supports the department’s objective of beginning construction
of a rail line immediately after a decision on construction authorization, expected
by 2008. That would make rail transportation available for used fuel shipments
early in the program and minimize the need for truck shipments within the state.

The industry also supports funding the state of Nevada and affected units of local
governments for appropriate oversight of the repository project and local transpor-
tation preparedness. This would include federal assistance to mitigate the social and
economic impacts of the program, consistent with Section 116 of the Nuclear Waste
Policy Act.

Each of these DOE milestones must have a clearly defined schedule, with imple-
mentation plans linked to funding requirements, if the federal government is to
meet its 2010 goal for opening the repository.

CONCLUSION

The industry thanks the committee for its long-standing commitment to imple-
menting public policy that ensures the safe and secure management of used nuclear
fuel from nuclear power plants and high-level radioactive waste from the nation’s
defense programs. Developing a new funding process for the Yucca Mountain project
is essential to complete one of the world’s most important environmental facilities
and pave the way for the U.S. government to begin fulfilling its legal obligation to
move used nuclear fuel from 40 states to a secure and safe federal repository.

Mr. OTTER. Thank you, Ms. Howard.
Mr. Mitchell.

STATEMENT OF JOHN T. MITCHELL

Mr. MircHELL. Mr. Chairman, and members of the sub-
committee, and members of the staff, we appreciate the opportunity
to discuss this with you today. I am the President and General
Manager of Bechtel SAIC, and that is a limited liability company
formed as a partnership between Bechtel International and SAIC
expressly for the limited purpose of serving as the management
and operating contractor to DOE and Yucca Mountain.

And in that vain our responsibilities are several. One, we are in
fact the people who take the scientific data that is provided by the
national laboratories and other Federal agencies of the last 15 to
20 years, and combine that into a document which is in fact the
licegse application, which will be submitted in December to the
NRC.

It will be of high quality and we believe a fully docketable license
application submittal at that time. In addition to that, we also per-
formed the engineering construction planning leading to the next
steps for the repository, moving from the design necessary to sup-
port the license application, to the engineering design and construc-
tion, and eventual operation of the full repository.

We also support the Department in putting in place a culture ap-
propriate to a regulated entity, which provides a basis of com-
petency to the NRC to assume that we can and will honor our obli-
gations on behalf of the DOE for the long term.

As a professional project manager probably my strongest com-
ment about funding would be a simple one. I have managed major
projects for the government in many places for a long time. This
project has been marked with every year, except for fiscal year
2004, by funding which is less than that planned, and less than
that previously requested on many occasions.

This results in instability and insufficiency time after time as
you are well aware. I am very pleased with the funding support
that we had, particularly from the House in the last year.
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We were able to stay in our plan going into fiscal year 2004, and
we are in fact on track, and will submit a license application in De-
cember 2004, which will serve the NRC’s needs.

We have also continued on the process to do the things necessary
in the project to ensure with confidence that we can in fact open
the repository in 2010 and fill its designated mission.

I would ask particularly for the committee’s attention to the fact
that it is more critical than most over the next several years to
have stability, ability, and predictability in funding.

When you enter into the stage of actually proceeding beyond
science and actually into the engineering design and construction,
these are related serial activity and dependent upon each other,
and vitally dependent for their success and efficiency in being able
to sustain a plan.

That is where we are in the program, and that is where we have
proceeded, and we urge your support. Thank you, sir.

[The prepared statement of John T. Mitchell follows.]

PREPARED STATEMENT OF JOHN MITCHELL, PRESIDENT AND GENERAL MANAGER,
BECHTEL SAIC, LLC

Mr. Chairman and Members of the Committee: Thank you for the invitation to
appear before you today and report on the progress made on the Yucca Mountain
Project since the last oversight hearing in June of 2000. As you know, significant
strides have been made and I am confident that, given adequate funding, the
Project is on track to submit a high-quality docketable license application to the Nu-
clear Regulatory Commission by the end of 2004 and begin waste acceptance at the
repository in 2010.

Before I begin with Project-specific testimony, let me tell you who I am and who
I represent. My name is John Mitchell and I am the Bechtel/SAIC Project Manager
for Yucca Mountain Project. Bechtel National, together with Science Applications
International Corporation, formed Bechtel SAIC Company, LLC (BSC) to be the
management and operating contractor for the Department of Energy’s (DOE) Office
of Civilian Radioactive Waste Management (OCRWM) Program. We were awarded
the five-year contract in November of 2000 and began work in February of 2001.

In July of 2002, after strong votes of approval in both the Senate and House,
President Bush signed a Joint Resolution (PL 107-200) designating Yucca Mountain
as the site for our nation’s permanent repository for spent nuclear fuel and high-
level radioactive waste. This site recommendation was the culmination of more than
20 years of scientific study and represents a major milestone in the development of
the repository. The recommendation allows DOE to take the next step in estab-
lishing a safe repository—submittal of a License Application to the Nuclear Regu-
latory Commission (NRC).

DOE plans to submit the License Application by December of 2004. The applica-
tion will include an overview of the repository’s engineering design concept as well
as a safety analysis report demonstrating how the repository can be constructed, op-
erated, and closed in a manner that protects public and worker health and safety
while preserving the quality of the environment. DOE has the strong support of our
national laboratories to aid in the scientific and investigatory work that is ongoing.
DOE, BSC and the national labs are all working together effectively in support of
our one common goal—constructing and operating a first-of-its-kind, world-class fa-
cility to store this nation’s spent nuclear fuel and high-level radioactive waste.

We are aggressively proceeding with numerous activities in support of the Decem-
ber 2004 goal. Design work is underway on both the surface and subsurface facili-
ties and progress continues on both the Preclosure Safety Analysis and the Total
System Performance Assessment. Other activities include completing and certifying
the Licensing Support Network no later than June 2004.

In addition, work proceeds on closing the nine Key Technical Issues (KTIs) identi-
fied by the NRC in pre-licensing interactions. 293 agreements were made prior to
site recommendation, largely for documentation and data confirmation. The NRC
used these agreements as a basis for their sufficiency comments that accompanied
the site recommendation. As of March 17, 2004, 213 of these agreements have been
submitted to the NRC with 90 closed and 123 in various stages of NRC review. 80
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remain to be addressed and submitted to the NRC between now and License Appli-
cation in December 2004.

Becoming an NRC licensee is more than closing KTIs and filing a license applica-
tion. BSC is working closely with DOE to implement a nuclear operational culture
to ensure the effectiveness of licensing, design, and construction activities under
NRC oversight. As we enter this environment, together we must do a number of
things to gain and keep regulator confidence and trust. First and foremost is estab-
lishing a strong and sustainable safety culture.

As part of the Management Improvement Initiatives (MII), a program established
last year to identify and focus attention on changes necessary to be a successful li-
cense applicant, a rigorous Safety-Conscious Work Environment, where every em-
ployee is free to raise and resolve concerns without fear of retribution, is being
strengthened on the Project. I am pleased to report that consecutive surveys have
shown improvement in employee attitudes and perceptions. The results are encour-
aging and both BSC and DOE are committed to addressing the results of these sur-
veys and continue making improvements.

As part of the MII, we have completed a major reorganization of BSC that reflects
a move from a functional structure to a line-accountability, project-focused struc-
ture. I believe this new structure will better reflect the work to be done and will
allow for closer coordination and integration of Project personnel and activities.

I have also brought to the Project a new Quality Assurance manager with directly
applicable experience to revamp and revitalize this important function. Quality is
not just a buzzword—it is our integrity and our credibility. It is the only acceptable
way to do our work and the first step for a successful License Application. From
the top down, our organization is devoted to achieving quality in everything we do
so that we might provide an objective and visible basis for confidence that we are
doing things right the first time. Quality is each individual’s responsibility and sen-
ior management will assure that clear direction and accountability are provided for
a visible and effective process.

The majority of our work between now and December 2004 will focus on the Li-
cense Application. We are on schedule to submit a complete, high-quality LA to the
NRC by the end of this year. Once the NRC receives the LA, it will conduct exten-
sive technical reviews and hearings during which it will consider the scientific and
design information submitted on the repository. The NRC will grant a construction
authorization only if it concludes from its investigations and public hearings that
the repository will protect the safety and health of workers and the public.

If construction authorization is granted, DOE will begin initial construction of the
repository. This may occur in early 2008. Before completing construction, DOE
would have to update its LA for a license to receive and possess waste. If the
amended license is granted, initial receipt of waste would begin in 2010.

You may have noticed a lot of “ifs” in my previous testimony. That’s because this
Program, which has one single focus—to build a permanent high-level waste reposi-
tory, will only succeed if—there’s that word again—if it is fully funded by the Con-
gress. The Department cannot begin repository operations by 2010 if adequate fund-
ing is not available to license and construct a facility. Nor will waste be moved if
we don’t have a transportation system up and running in time. Yes, lots of things
other than money are required for success but cold hard cash is the lynch pin. With-
out it, all the hard work and good intentions of the thousands of people involved
will not make the project a success.

As you are all well aware, this Program has a long history of being significantly
underfunded and thus, behind schedule. FY2004, thanks to Chairman David Hob-
son, was an exception—the Program was funded at only $11 million less than the
Administration’s request. And because we received adequate funding, we have main-
tained our 2004 schedule—even with five months of a Continuing Resolution—and
are on track to submit a high-quality, docketable License Application to the NRC
by the end of this calendar year.

As I mentioned earlier in my testimony, receipt of waste in 2010 is heavily de-
pendent on adequate funding. Success is achievable, but will be jeopardized if the
Program suffers from inadequate funding. Full funding of this Program has always
been crucial, yet from 1986 to 2003, appropriations have consistently fallen short
of the budget request.

Steady and adequate funding is crucial as we make the critical transition from
scientific site investigation to preparation for licensing, constructing and operating
a repository. Past underfunding has forced the DOE to delay and reprioritize the
work leading to successful milestone achievement. Continued underfunding, and the
delay that inevitably follows, will only increase costs to the federal government—
for both storage of defense waste and liability to civilian reactors. Some estimate
the cost of delay at $1 billion a year.
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This year, funding the Project is not as simple as merely requesting and receiving

an adequate appropriation. Though the Administration’s request of %880 million is

large and adequate for this year’s Project activities, the request assumes passage

of legislation to “fix” the Nuclear Waste Fund by reclassifying fees as offsetting col-

lections. Without this, or a similar fix, the appropriations committees will be left

vPvith a $750 million shortfall—a very serious problem for both appropriators and the
roject.

I urge the Members of this Committee to give very serious consideration to the
bills that are the subject of today’s hearing—HR 3429 and HR 3981—and recognize
that without the solution they offer, this Program cannot succeed. I am a project
manager, not a lawyer or legislator so I won’t tell you how to fix the funding—I can
just tell you it needs to be fixed. If I, or any other project manager, is given funding
adequate to the task, then I will succeed at that task. Inadequate funding will only
lead to more delay and eventual failure of the project.

I cannot emphasize enough the importance of adequate funding. We are already
operating on the margins as a result of previous cuts and cannot withstand much
more without schedule slippage. Any less than the budget request for FY2005 seri-
ously jeopardizes receipt of waste in 2010. Any funds in addition to the request
would increase confidence that we could meet the 2010 date.

Thank you for your time. I am happy to answer any questions you may have.

Mr. OTTER. Thank you, Mr. Mitchell. I would now recognize the
ranking member to open the questions.

Mr. BOUCHER. Thank you very much, Mr. Chairman. I am going
to ask just one question, and I will begin by asking you, Mr. Ervin,
the legislation that we have before us, two versions of it actually,
accomplish the same goal and that is to provide some greater level
of assurance that on a going forward basis the revenues that are
paid into the fund are derived from the utilities that have nuclear
energy, and are actually spent for the intended purpose.

Both of those bills would affect approximately $770 million on an
annual basis, and I think that there is a general agreement here
that we need to do that at a minimum. My question to you is, is
that a sufficiently ambitious agenda at this point?

We still have $14 billion in payments previously made from the
electric utilities into this fund, and much of that money in the past
has been diverted to other purposes. We really have no guarantee
as we look at the matter today that this money ultimately is going
to be spent as it was designed to be spent.

And should we not at this point legislatively be taking some
steps to provide assurance not only with regard to the $770 million
coming into the fund annually in the future, but also with regard
to the $14 billion previously collected and now placed in the fund?

So, Mr. Ervin, your comments on that, and then I would welcome
comments from the other two witnesses.

Mr. ERvIN. The short answer to your question is that NARUC
would certainly like to do that, but I cannot speak for what is po-
litically possible within this body. But in addition to——

Mr. BOUCHER. But it is your view as the NARUC representative
is that we should be a little bit more ambitious and undertake that
greater challenge?

Mr. ErvIN. NARUC believes that every penny that has been paid
into the Nuclear Waste Fund should be used and made available
easily for the purposes for which it was intended. We have en-
dorsed the specific pieces of legislation because we favor what they
do, but I would agree with the implication of your question that the
other $14 billion ought to be accessible as well. And our resolutions
and our membership I believe would support any legislation that
did that.
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Mr. BoucHER. Thank you, Mr. Ervin. Ms. Howard.

Ms. HOwARD. We would certainly agree.

Mr. BOUCHER. Thank you, Ms. Howard. Mr. Mitchell.

Mr. MITCHELL. Anything that can be done to stabilize the fund-
ing ensures the success of Yucca Mountain.

Mr. BoucHER. Well, the three of you have provided a truly excel-
lent series of answers to my questions, and I thank you. Thank
you, Mr. Chairman.

Mr. SHIMKUS. You are welcome. Now you can run and vote, and
I think after you guys put up with me, you will be done, and we
may have a few members matriculate back here after a few votes.

Mr. Ervin, good to see you again. I think that those rate issues
that you mentioned, if we would just move the standard market de-
sign, there might be some savings there. I know that we have a
disagreement on that, but I am sure that is another

Mr. ERVIN. I was going to say that I came back with the express
purpose of making you happier this time.

Mr. SHIMKUS. But I think that we are on the same side, which
is good. I have got a quick series here. Mr. Mitchell, in your writ-
ten testimony or in the written testimony of Chairman Diaz, he
points out that quality management remains a challenging pro-
gram area for DOE, one which the NRC staff continues to monitor.

What can you tell me about Bechtel’s quality assurance program
at Y;ucca, and is it fully effective and implemented to your satisfac-
tion?

Mr. MiTcHELL. I would say that we are on a path to continuous
improvement, which will be consistent with the license application
of being able to meet and sustain quality requirements acceptable
as a regulated entity.

Mr. SHIMKUS. And following up other questions previously, do
you think that you have enough technical staff with the knowledge,
and skills, and abilities to review the application, and in a fairly
informed and timely manner?

Mr. MiTCHELL. We certainly have that. Our job of course is to
produce this, as well as to review, as we go along, and I believe
that you will find and as we have stated that we do in fact have
those resources.

Mr. SHIMKUS. And what about the NRC staffing management, or
not just management, but the staffing positions? Do you think they
have enough to meet the demand? I think you probably heard me
ask earlier, what we are trying to make sure is that there are re-
sources and personnel are in place to meet the December time line.

Mr. MITCHELL. Yes, sir, we have a structured set of interactions
with the NRC that have been doing on for some period of time. We
have found those steps to be excellent, and we have found them to
be interactive, and to this date we have found that the resources
they have are applicable and apply to substantially what needs to
be done in the process.

Mr. SHIMKUS. Great, and again following up on this line of ques-
tioning, I talked about the 80 remaining key technical issues. Will
you be submitting these 80 with enough time for the NRC to re-
view them to make the December time line?

Mr. MiTcHELL. We believe so. Right now it is our intention to
fully conform to those agreements that we have with the NRC.
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Mr. SHIMKUS. Great. Thank you. Obviously that continues with
the ranking member’s comments. We appreciate this testimony.

Commissioner Ervin, it is my understanding that for each day or
each year we delay the 2010 waste acceptance date for Yucca
Mountain that an additional $500 million in costs will be incurred.

But your testimony points out that this $500 million figure is
just a tip of the iceberg, because it only accounts for the additional
government’s costs of managing government high level waste, and
not the costs incurred by commercial nuclear plant sites.

Can you discuss this further and describe how much it will cost
the private sector if we delay the opening of Yucca Mountain? And,
of course, I am from Illinois, and we have incurred great costs
through a trust fund in trying to receive some benefits from all
those costs.

Mr. ERVIN. Well, I think that Illinois and North Carolina are one
and two according to our calculations, but I don’t know the exact
non-governmental costs. I do know, however, that there are at least
two respects in which non-governmental costs should include.

First of all, we have as you know a series of lawsuits pending
by the nuclear facilities against the DOE for non-acceptance of fuel
by 1998. The longer the non-acceptance period lasts the higher the
damages are.

Second, as you know, we have got to store the fuel somewhere
in the interim, and there are costs associated with that, and I can’t
speak for how it is done in Illinois, but I know that in North Caro-
lina, under our normal rate making processes, the costs of such
storage would be previously incurred costs and it would be included
in the utility rates.

And so you have at least those two types of costs. I can’t quantify
them because I just don’t know what the answer to that is, but it
would appear to me that those costs would be substantial as best
as I can tell.

Mr. SHIMKUS. Based on the facilities that you are knowledgeable
with what is the onsite capacity and are you close to relicensing,
and do you have close to some that have full storage space, of
which—I mean, there would really be a cost if you had to stop pro-
ducing.

Mr. ErRVIN. I don’t think that any of our facilities that serve
North Carolina are to the point of running out of storage space,
and therefore having to close. I understand that there are some in
the rest of the country. As an example, Minnesota that comes to
mind.

We have had to move some fuel around within North Carolina
utilities, and I am not sure if that is because of a lack of storage
space, or whether that was just an attempt at managing the fuel
better.

But our facilities are in the process of obtaining license exten-
sions. Some have already obtained several license extensions, and
I believe all of the companies that serve North Carolina either have
obtained such extensions, or in the process of attempting to do so.

The end result is that—and as you indicated—we are going to
continue to use these units, and they make up a substantial por-
tion of the electricity that is consumed in North Carolina, and in
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order for us to continue to serve our citizens, we are going to have
to have a way to store this fuel.

And it seems to us that solving the kinds of problems which your
legislation addresses is at least a step in the right direction toward
doing that.

Mr. SHIMKUS. Ms. Howard, you are nodding, and is there some-
thing that you want to add on this debate?

Ms. HOowARD. Well, just to add on that most of the nuclear plant
sites in the country have had to add additional storage capacity ei-
ther in the form of expanding the pools themselves, or how to man-
age the pools, or putting them in what is known as dry cask stor-
age.

And it is a substantial cost that the companies are incurring, and
at the same time paying in the one mill per kilowatt hour of gen-
eration from the nuclear plant.

Mr. SHIMKUS. What percentage of these are in major metropoli-
tan areas that you would envision? Is it 50 percent, or 75 percent
of these facilities?

Ms. HOWARD. I would say closer to 50 percent or less. Again, it
is that most of them are east of the Mississippi.

Mr. SHIMKUS. Well, it is critical on the debate on the whole
Yucca Mountain to continue to make the argument there still are
facilities in major metropolitan areas, urban areas, and suburban
areas, versus a desert under a mountain.

Ms. HOwWARD. And the way that the program was envisioned, be-
cause Mr. Markey asked a question that you would still have fuel
being stored for the first 5 years, and that was the way the plan
was originally designed, and it appears adequate to store that for
the cooling period.

And then the assumption that you would then be shipping to the
Federal repository, and what we have had to add is adding capacity
at the pools, and now the dry cask storage, and that was a tech-
nology that truly was developed because of the government’s inac-
tion in moving forward with Yucca Mountain.

Mr. ERvIN. Just to give you an example, and again this is anti-
dotal, but of the seven nuclear units that the Depaul Company op-
erates that serve North Carolina, four of them are very close to
Charlotte.

One of the four units that Progress Energy uses to serve its terri-
tory is real close to Raleigh, and two of them are relatively close
to Wilmington. So the implication of your question that a lot of
these plants are fairly close to at least what in North Carolina
would be major metropolitan areas is certainly true.

Mr. SHIMKUS. And I can speak to the Chicago land area and the
facilities there. Ms. Howard, and this will be my final question, you
have heard the debate on the time line, in December 2010. From
the industry’s position do you think we are on track?

Ms. HOWARD. Yes, we do, and again in my testimony, I men-
tioned that caveat, that with sufficient funding, and with sufficient
management in both of the programs, and appropriate oversight.

We are very positive that the Department of Energy and its pro-
gram management is going to make that application and we are
providing the industry support that we can to make sure that any-
thing that they need from the industry will be available to them.
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Mr. SHIMKUS. Well, I think you see some excitement from most
members of the committee, and we look forward to working with
you and following this process to work, because we believe that it
is very important for all of those citizens of this country, and based
on generation remaining as part of the nuclear power industry. So
I thank you, and seeing no other members, I call this hearing ad-
journed.

[Whereupon, at 1:02 p.m., the subcommittee was adjourned.]
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