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THE DIGITAL MEDIA CONSUMERS’ RIGHTS
ACT OF 2003

WEDNESDAY, MAY 12, 2004

HoOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,
SUBCOMMITTEE ON COMMERCE, TRADE,
AND CONSUMER PROTECTION,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2123, Rayburn House Office Building, Hon. Cliff Stearns (chair-
man) presiding.

Members present: Representatives Stearns, Upton, Whitfield,
Shimkus, Shadegg, Radanovich, Pitts, Bono, Terry, Ferguson, Issa,
Otter, Barton (ex officio), Schakowsky, Gonzalez, Towns, Rush, Stu-
pak, Green, McCarthy, Strickland, and Davis.

Also present: Representative Boucher.

Staff present: David Cavicke, majority counsel; Chris Leahy, ma-
jority counsel and policy coordinator; Shannon Jacquot, majority
counsel; Brian McCullough, majority professional staff; William
Carty, legislative clerk; Jonathan Cordone, minority counsel; and
Ashley Groesbeck, minority staff assistant.

Mr. STEARNS. Good morning, everybody. I'm pleased to welcome
all of you to the Commerce, Trade, and Consumer Protection Sub-
committee hearing on H.R. 107, the Digital media Consumers’
Rights Act of 2003.

We are particularly grateful to our guests from the content and
technology communities, consumer groups, academic groups for al-
lowing us to present a balanced hearing on the issues and the chal-
lenges facing the copyright field in an era of rapid technological in-
novation.

I can’t remember when this subcommittee last had three panels
of so many distinguished experts. So obviously we’re anticipating
a very interesting, insightful examination of these issues and
they’re very important.

In yesterday’s analog world, the centuries old concept of “fair
use” established that some previously unauthorized use of copy-
righted works by individuals should be allowed because their value
to society outweighs the costs to the copyright holder. This is based
on the belief that not all copying should be banned. The Copyright
Act, which codified the “fair use” doctrine, specifically allowed the
use of copyrighted material for “purposes such as criticism, com-
ment, news reporting, teaching, scholarship, or research” while it
strictly prohibited all unauthorized commercial sales of a copy-
righted material. In short, the history of “fair use” has been a his-
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tory of maintaining the balance between the public interest in free
speech with the rights of copyright holders to obviously protect
their works.

In today’s digital world, the explosive growth of digital media,
the universal nature of the internet as a distribution network, and
the ease of flawless digital reproduction, have made the time-tested
“fair use” doctrine much more nuanced. Daily computer tasks such
as browsing, linking, and viewing streaming audio and video have
challenged this doctrine in ways that we could not have imagined
when we passed the 1996 Telcom Act. The issues created by just
making a “backup” copy of a CD or DVD have made the cases
posed by the player piano, photocopying machine, and videocassette
recorder seem simple by comparison. Even so, the balance between
the consumer’s need for free and open information and the rights
of the copyright holders continues to be the dynamic, even in a con-
stantly changing digital world.

My colleagues, to help address these new complexities and the
new and novel threats to copyrighted works, the Congress passed
the Digital Millennium Copyright Act, DMCA, in 1998. In par-
ticular, the DMCA created civil and criminal penalties for individ-
uals who circumvent encryption or other technological anti-tam-
pering measures known as digital rights management or “DRM.”
The DMCA also extends these anti-tampering prohibitions to those
who seek to sell or trade in technologies designed to break
encryption technology or circumvent it. Basically, the DMCA makes
picking the lock or finding a way through the back door illegal to
protect the contents of the house, regardless of whether the in-
truder has a right to use this content. The DMCA also contains cer-
tain exceptions.

In order to further refine the DMCA and maintain a fair and bal-
anced approach to copyright protection, our colleague, Mr. Boucher
from Virginia, has introduced H.R. 107, “The Digital Media Con-
sumers’ Rights Act of 2003.” Mr. Boucher’s bill would establish a
“fair use” defense for circumvention and allow consumers, in effect,
to unlock encryption or DRM technology to make “fair use” of the
copyrighted work.

Supporters of H.R. 107 point out that the Digital Millennium
Copyright Act prevents consumers from making fair use of
encrypted materials. As a practical matter this means that a con-
sumer cannot make a copy of a DVD for his or her own “fair use.”

In contrast now, those opposed to H.R. 107 contend that without
the prohibition against breaking encryption, the protection for
copyrighted works under current law would be weakened. They
also hold that allowing persons the ability to “unlock” anti-tam-
pering technology, encryption, and access the copyrighted material
would quickly spur piracy gadgets and technology that would
quickly devalue their product and put them frankly out of business.
In their words, buying a DVD doesn’t mean, “buy one and get as
many as you like free.”

As we have seen in trade hearings in the subcommittee, piracy
of copyrighted material is a massive global problem that threatens
a large part of the United States economy. Given the urgency of
the issue, its effects on U.S. consumers and the economy, as well
as the negative impact the abuse of copyright protection can have
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on consumer choice, it is my sincere hope that we can further ex-
amine these important issues to see if a bipartisan consensus can
be reached on this bill.

In conclusion, I support fair and balanced intellectual property
rights and laws. I also realize that the rest of the world sometimes
does not play by our rules. Protecting the consumer by offering
choice in the marketplace while vigorously safeguarding intellec-
tual property and encouraging innovation are foremost concerns of
the subcommittee. With that in mind, I believe today’s hearing will
help us further define the issues and challenges involved as well
as explore ways to continue to maintain the careful balance be-
tween the public’s right of “fair use” and a copyright holder’s right
to protect their intellectual property.

I look forward to our witnesses and with that, I welcome the dis-
tinguished ranking member, Ms. Schakowsky.

Ms. SCHAKOWSKY. Thank you, Chairman Stearns for holding to-
day’s hearing on our colleagues’ bill, Representatives Boucher and
Doolittle, H.R. 107, the Digital Media Consumers’ Rights Act. Once
again, technological innovations have thrust our subcommittee into
legislative arenas that could not have been anticipated. We find
ourselves needing to update laws that are now ineffective or per-
haps too stifling because of changing technologies.

When we propose legislative responses to outdated laws, w must
remain vigilant about the consequences our proposals could have
on the spectrum of affected parties. H.R. 107 focuses our attention
on how the digitizing copyrighted materials affect artists, con-
sumers, researchers, librarians and a host of industries.

In 1998, before I came to Congress, with the passing of the Dig-
ital Millennium Copyright Act, or the DMCA, my colleagues made
an important attempt at contending with new challenges that tech-
nology brought to copyright laws. The DMCA was meant to stop
copyright infringement on new digital mediums. Unfortunately, by
trying to predict where the ever evasive nature of technology would
take us, the DMCA was drafted with such broad strokes that it
swept away the fair use provisions of the copyright law and now
is being abused by those who want to squelch competition in areas
wholly unrelated to copyright.

For example, manufacturers of garage door openers and toner
cartridges have used the DMCA to try and prevent their competi-
tors from developing alternative and cheaper models. However, the
competition’s efforts to provide a better product to consumers are
challenged under the DMCA. Remember, they are not infringing on
a copyright or violating any patents.

Make no mistake about it, copyright needs to be protected and
artists need to be compensated for their work. However, when a
law pits artists against consumers, the source of pay for artists
when companies can use the DMCA, I suppose copyright protection
to stop new products coming on the market, when libraries may
have to charge for services they traditionally have provided for
free, then the law needs to be fixed.

Although there are some issues that still need to be addressed,
in my view, and some language that needs to be tightened, Con-
gressman Boucher’s bill is a step in the direction we need to take
so that we can rein in over reaching applications of the DMCA.
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I have been talking with artists’ groups, consumer groups and
technology developers and Congressman Boucher and truly believe
that we can work together to craft a remedy to the DMCA that
would protect artists’ copyrights, consumer rights, competition and
technological innovation. This is an exciting time. We're at a tech-
nological crossroad that is changing how we think about commerce,
art distribution and traditional consumer protections.

It is our responsibility as lawmakers to make sure that all voices
are heard in this debate. That’s why I'm so glad we are here today,
including our former colleague in the House of Representatives
with so many people who are affected by the decisions we will be
making in the near future.

Thank you, Mr. Chairman.

Mr. STEARNS. I thank my colleague. The Chairman of the Energy
and Commerce Committee, the distinguished gentleman from
Texas, Mr. Barton.

Chairman BARTON. Thank you, Mr. Stearns. I want to commend
you for holding this hearing. I want to welcome my two colleagues,
Mr. Boucher, a member of the committee and Mr. Doolittle, a sen-
ior Member of the House and former Congressman, Al Swift, who
is going to testify later, a former nember of this committee and a
former subcommittee chairman of this committee. So we welcome
you to this important hearing.

I want to start off by saying that I'm very proud to be a co-spon-
sor of the legislation that’s being considered today, H.R. 107, the
Digital Media Consumers’ Act, sponsored by Mr. Boucher and Mr.
Doolittle. Two weeks ago during a hearing before this same sub-
committee, I made my feelings and intentions explicitly clear re-
garding the issue of spyware. I object strongly to any company in-
vading my computer uninvited and planting software or other
tracking devices to spy on me. My computer is my property, no dif-
ferent than my home. I determine who I permit to enter, how long
they can stay, what they can do while they’re in my home. Anyone
who enters my house uninvited and without my knowledge is tres-
passing at the least and possibly breaking and entering.

Similarly, after I buy a music video or a movie CD, it is mine
once I leave the store. Does that mean that I am under the impres-
sion that I have unlimited rights? Of course not. I understand that
I'm limited under existing law to activities that are not commercial
and I want to emphasize that, not commercial, or would come into
competition with the manufacturer of that product. Currently law
provides that I am liable for anything that I do that amounts to
copyright infringement under Section 106 of the Copyright Act. It
is illegal, as it should be, to buy a CD and to make multiple copies
for the purpose of selling them for a profit.

However, we have a long history of copyright law that permits
so-called “fair use” of copyrighted material. This allows me to make
a copy of music to play in my car, to make a compilation of my fa-
vorite songs from my CDs to keep at home. Technology has facili-
tated the ability to make personal copies that are of commercial
quality. Unfortunately, this has posed many piracy problems for
the content providers and for those of you that represent those in-
terests I have very, very deep sympathy for the problems that
you’re facing against commercial piracy.
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The Digital Millennium Copyright Act, or DMCA, sought to pro-
vide meaningful protection for the content providers while at the
same time balancing the consumers’ rights to fair use. The anti-cir-
cumvention provision was intended to be consistent with the pro-
tections afforded under Section 106 and to provide content pro-
viders the ability to use technology to prevent illegal copying. We're
now beginning to understand that some of the fair use by con-
sumers are no longer protected because of the anti-circumvention
provision. The intent of the legislation that we’re holding the hear-
ing on today, H.R. 107, is to restore the ability of consumers to use
copyrighted material lawfully. It would permit consumers the abil-
ity to circumvent copy protection technology as long as it is con-
sistent with fair use. At the same time, H.R. 107 maintains the
protections for copyright producers to use copy protection tech-
nology against illegal piracy. The balance between consumer rights
and producer rights over copyright material needs to be restored to
ensure our society progresses and does not regress.

This legislation accomplishes that goal and I support it. Having
said that, and this is very important, this hearing is being held to
give all sides of this debate a fair hearing to see if we can find a
fair compromise that allows for fair use.

With that, Mr. Chairman, I yield back my time.

Mr. STEARNS. I thank the gentleman. The gentlelady from Mis-
souri, Ms. McCarthy.

Ms. McCARTHY. Thank you, Mr. Chairman. I'm going to put my
extended remarks into the record. I'm very grateful for this
hearing

Mr. STEARNS. We have a large number, we have three panels, so
as much as possible, if members could limit their opening state-
ments or put it in the record, it would be very helpful.

Ms. McCARTHY. Yes, I'm very grateful to everyone who is a part
of this, to the panelists, to my colleagues. I think this is a very im-
portant issue and I'm going to put my remarks int he record so we
have more time to hear from them and to ask them questions. With
that, I yield back.

MrI)‘ STEARNS. And I thank the gentlelady. Mr. Ferguson, Mr.
Issa?

Mr. IssA. Thank you, Mr. Chairman, and I too will revise and ex-
tend and be very, very brief. I'd like to thank you, Mr. Chairman
for holding this hearing. I'd like to thank my colleagues for author-
ing and co-authoring this legislation.

I am not a co-sponsor of it, but I am deeply interested in the
issue and believe that it is this committee’s responsibility in con-
cern, of course, with the Judiciary Committee to find real, viable
solutions that will restore the historic fair use, will at the same
time protecting that which is right now not protected. We've al-
ready seen the considerable loss of revenue and if you will, the
wanton piracy of music in this country. We cannot afford to have
our movie industry destroyed by an open protocol for commercial
quality DVD and then beyond for that matter, the broadcast high
definition that is beginning to emerge.

I would only say, Mr. Chairman, that it is unusual for this com-
mittee which is often accused of having solutions in search of a
problem, it is unusual to have such an obvious problem. A Federal
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Court has already enjoined a company, Studio 321, and we will be
hearing from their CEO shortly, that made a good faith effort to
somehow bridge the difference between these two competing inter-
ests. They may or may not have succeeded. Their solution may or
may not be correct, but that wasn’t decided in the Federal Court.
What was decided was that circumvention preempts fair use.

We need to define how we can, in fact, continue to have what we
have historically had, fair use, while at the time we absolutely
must protect not just the movie industry, but our broadcast tele-
vision and all of the other intellectual property produced in this
country. And we have to find a way to have that allow a path for
digital music to again enjoy a reasonable modicum of protection.

I would say, Mr. Chairman, in closing, for me it’s unusual to say
that there must be a lose-lose in order to be a win-win. In fact, in
order to have the win of new products and new services, those who
think that copying other people’s intellectual property should be
laissez-faire and the government should stay out of it, we’re going
to lose because we’re not going to stay out of it. And those who be-
lieve that the government intervening should be a monopoly and a
lock on how things were done in the past are going to have to lose.
And we’re going to have to, as a committee, help craft some in be-
tween that is allowing the win-win to go forward and we hope to
move that along today.

Thanks, Mr. Chairman, I yield back.

Mr. STEARNS. I thank the gentleman. The gentleman from Texas,
Mr. Green.

Mr. GREEN. Thank you, Mr. Chairman. I'd like to have my full
statement placed in the record.

Mr. STEARNS. By unanimous consent, so ordered.

[The prepared statement of Hon. Gene Green follows:]

PREPARED STATEMENT OF HON. GENE GREEN, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF TEXAS

Mr. Chairman, thank you for holding this hearing on my friend and colleague Mr.
Boucher’s legislation, H.R. 107.

This bill does strike to the heart of one of the most significant debates for the
future of the digital economy—the regulation of intellectual property.

With all of its promise, the digital age has also brought a tremendous amount of
intellectual property piracy—the software industry reports losing $11 billion a year
to software piracy, the motion picture industry another $3-4 billion, and the record-
ing industry $4.2 billion.

What is scary to people who make software, movies, and music is that those are
the figures only the ones they can calculate. Even more losses from online piracy
exist, but are very difficult to calculate.

Numerous studies support the theory that many producers have been severely
hurt by online piracy. And this is one of the few industries that has a positive bal-
ance of trade, reducing our trade deficit.

The question before us today is: how can rampant piracy crimes be stopped or
contained while society’s beneficial fair use rights are preserved?

While H.R. 107 raises important issues, as a piece of legislation, I do not believe
that H.R. 107 properly hits that balance.

I supported the Digital Millennium Copyright Act when Congress approved it, so
I do get concerned when I hear reports of the DMCA being used to eliminate after-
markets for a variety of replacement parts.

But H.R. 107 completely eliminates the major tool that intellectual property hold-
ers have to protect their property.

What is the point of having digital rights management at all, if someone can cre-
ate software to hack it, post his hacking software on the Internet, and software pi-
rates in China download it and start cranking out bootleg copies of The Alamo all
in one day?
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Consumers may be right to complain that they cannot fast forward through pre-
views on their DVDs. But if the software that allows them to fast forward could also
allow piracy, I do not think that is the proper balance.

As a final note, I would like to mention one section of this bill which falls directly
under our jurisdiction—FTC labels for copy-protected compact discs.

I think the recording industry knows that sufficiently informing the public of any
changes to the CD format is the right thing to do in the first place.

The recording industry certainly has a right to copy-protect their products, but
Americans have been buying CDs for well over a decade now and have come to ex-
pect their CDs will work in all CD drives and players.

If new copy-protected compact discs do not work in consumers’ CD players, the
consumer reaction is likely to be very negative.

I hope the parties involved can work together to avoid such situations.

Mr. Chairman, thank you for holding this important hearing on the future of dig-
ital intellectual property protection.

Mr. GREEN. I know we have very ambitious panels today and
first I want to welcome my good friend and committee member,
Rick Boucher and say that the bill, the legislation that came out
of Judiciary Committee, I hope our committee takes a good look at
because it’s interesting. One of the few balance of trade surpluses
we've had in our country over the last few years has been the cre-
ativity of motion pictures, software and recordings. And I know we
need to strike a balance because I want to be able to copy some-
thing I buy and give to my children. I just don’t want them to be
able to print out a million copies. And so we have to strike that
balance, but I also know that we don’t want to throw out the baby
with the bath water, as we say in Texas, and lose the creativity we
have in our own country.

And with that, I yield back my time and look forward in partici-
pating.

Mr. STEARNS. Thank you. Mr. Shimkus.

Mr. SHIMKUS. I'll defer my opening remarks.

Mr. STEARNS. I thank you very much. The gentleman, Mr. Davis?

Mr. DAvis. Pass.

Mr. STEARNS. Thank you very much. And Mr. Pitts.

Mr. PrrTs. I'll waive.

Mr. STEARNS. Waive. All right. And then we have Mr. Towns, the
gentleman from new York.

Mr. TowNs. Mr. Chairman, I'd like to place my entire statement
in the record.

Mr. STEARNS. By unanimous consent, so ordered.

[The prepared statement of Hon. Edolphus Towns follows:]

PREPARED STATEMENT OF HON. EDOLPHUS TOWNS, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF NEW YORK

Let me begin by thanking you Mr. Chairman for holding this important hearing
today. In 1998, Congress passed the Digital Millennium Copyright Act (DMCA),
which at the time was landmark legislation in setting a regulatory framework for
the use and dissemination of digital content. Congress crafted a delicate balance
that sought to ensure the protection of valuable creative materials while providing
consumers access to new burgeoning technology.

Since that time, two things have occurred which seem very clear to me and I be-
lieve are not disputable. First, there has been an explosion in the type and amount
of available digital content. Second, piracy and theft of copyrighted material has
grown rampant.

While admittedly the creative industries were slow to embrace new technologies,
that is no longer the case. Consumers can get digital movies through video on de-
mand, they can rent or buy DVDs, and they can increasingly access digital formats
through the Internet. Similarly, there are numerous formats and options for con-
sumers to buy, download or stream digital music. Consumers can now portably ac-
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cess thousands of songs in digital format in a device smaller than the size of a wal-
let.

At the same time, several content companies are facing a significant challenge to
prevent copyrighted material from being stolen. Movies are available on-line or on
the street in pirated DVDs days after or even before a movie is released. A whole
generation has grown up under the assumption that it is OK to steal music. I
should note that many of these same circumstances apply to software as well.

Given these two factors at work, it does not make sense to me to increase con-
sumers’ ability to circumvent copyrighted material protections. While some will
argue that this is a consumer issue, I would respond that this is a jobs issue. Al-
though stars get the coverage, the creative works industry supports thousands of
people who work behind the scenes. These jobs are put in jeopardy if investment
in creative material is undermined by piracy.

Further, the DMCA provides a mechanism for the automatic review of the act to
ensure that consumers have appropriate access to digital content. The tri-annual re-
views by the copyright office is already working and this process can accommodate
future changes as they become necessary.

I look forward to hearing from today’s witnesses about their views on H.R. 107
and the current state of digital content. Thank you Mr. Chairman and I yield back
the balance of my time.

Mr. TowNs. And only comment that I'm happy that you’re having
this hearing and some will argue that this is a consumer issue.
And I would respond that this is a job issue. And we must not for-
get that.

On that note, Mr. Chairman, I yield back.

Mr. STEARNS. All right, thank you. Mr. Terry?

Mr. TERRY. Waive.

Mr. STEARNS. Waive. All right. I think at this point we have—
Mr. Gonzalez?

Mr. GONZALEZ. I'll waive.

[Additional statements submitted for the record follow:]

PREPARED STATEMENT OF HON. BARBARA CUBIN, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF WYOMING

Thank you, Mr. Chairman, for holding this hearing today. It is my hope that this
will be a valuable forum for debate and discussion regarding this bi-partisan legisla-
tion offered by Mr. Boucher.

I would also like to extend my thanks to the many distinguished witnesses who
have agreed to appear today. We have been joined by an exceptionally large number
of experts representing the views of both the content community and leading advo-
cates for consumer rights. I feel the tremendous interest in witness participation is
a true indication of the timeliness of this hearing, and I look forward to learning
more about the complexities surrounding the issue of fair use from these specialized
experts.

When Congress passed the Digital Millennium Copyright Act (DMCA) in 1998, we
could not possibly have foreseen the rapid advances in technology which would
ensue in just a few short years. Litigation regarding the “anti-circumvention” clause
of the DMCA has successfully limited the rights of consumers to circumvent techno-
logically protected works, and also prohibited the production and availability of cir-
cumvention technology. We have arrived at a historic juncture between the rights
of consumers to exercise the fair use of legitimately purchased products and the
rights of the content industry to restrain the reproduction and distribution of their
copyright protected material.

Congress has now been called upon to redefine what measures and technologies
are protected by copyright law, and we must treat this matter delicately. I look for-
ward to today’s hearing to discover if H.R. 107 will be the proper legislative path
to follow in the redefining of fair use.

I thank the Chairman again and yield back the remainder of my time.
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PREPARED STATEMENT OF HON. JOSEPH PITTS, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF PENNSYLVANIA

Mr. Chairman, thank you for convening this hearing today to discuss the Digital
Media Consumers’ Rights Act.

While H.R. 107 may be well-intentioned, it will ultimately discourage creation of
intellectual property. Why create when you can copy?

With this in mind, I oppose this legislation.

Today, more Americans have more access than ever before to more of the fruits
of American creativity. This includes music, movies, games, computer software, and
even books.

The advancement of technology has made it easier to create and easier obtain ma-
terial that is the product of the creative mind.

Yet while access to intellectual property has increased, so have efforts to copy and
pirate this valuable material.

Piracy is not just a problem here in America. Travel to the black markets of
China and you can buy just about anything you want. American intellectual prop-
erty worldwide is illegally copied, bought and sold.

American creativity is a hallmark of this great country. We must protect it. It is
easy to see the damage done when our copyright laws here and abroad are violated.

Congress addressed this problem in 1998 with the Digital Millennium Copyright
Act (DMCA). This is a good law. It should not be undone.

Unfortunately, that is what H.R. 107 does. It legalizes hacking to circumvent pro-
tective encryption for any purpose and it undermines efforts to fight piracy and pro-
mote respect for copyright worldwide.

Proponents of this bill say that sharing of intellectual property—the product of
American creativity—should not be hindered. It should be a light that is passed on
to one another.

I agree to a point. But the purpose of passing on that light is to inspire the imagi-
nation to greater levels of creativity. There is nothing inspiring about pirating cre-
ativity.

The laws we have in place today, not the least of which is the Digital Millennium
Copyright Act, are there to ensure that intellectual property is shared with one an-
other, but in a way that benefits everyone.

Do we have perfect copyright laws? No. But H.R. 107 goes too far and opens a
Pandora’s box.

I urge my colleagues to oppose this legislation. We must protect American cre-
ativity.

Thank you, and I yield back the balance of my time.

PREPARED STATEMENT OF HON. JOHN D. DINGELL, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MICHIGAN

The Digital Millennium Copyright Act (DMCA) is vitally important to the liveli-
hoods of authors, musicians, filmakers, software developers, and countless other cre-
ators of copyrighted works. The digital age has vastly improved the quality of these
works, and a limitless number of digital copies can now be made with virtually no
distortion and no reduction in quality.

While developments in digital technology provide many benefits to content pro-
ducers and consumers, this new medium also provides fertile ground for pirates to
steal these protected works. The DMCA was passed to provide copyright owners
with additional protections and tools to help prevent their works from being stolen
a{)ld illegally distributed, and it appears thus far to be successful in achieving that
objective.

There is, however, another important side to this issue. When the Committee on
Energy and Commerce first considered the DMCA in 1998, I was concerned that cer-
tain provisions in the legislation were overly broad and could make it illegal for any-
one to circumvent a copyright protection measure, even if the circumvention was
performed for an otherwise legal purpose. For example, if a school or library copied
a portion of an article for educational use, that copy would be permitted under the
“fair use” doctrine of copyright law. If that article was in electronic or digital form,
however, the school or library may not be able to copy any portion of it without first
circumventing a copyright protection measure. The act of circumvention itself would
be a crime, even though it was undertaken for a perfectly legal purpose: that is, to
make “fair use” of the underlying materials.

Such a result could seriously undermine the careful balance between the rights
of copyright owners to be compensated for their works, and the rights of educators,
researchers, and others to freely use portions of these works to enhance knowledge
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and understanding for the common good. Restrictive provisions such as these had
the potential to stifle innovations in digital commerce, impeding the development of
new hardware, software, and encryption technologies. Many members of this Com-
mittee and I sought to preserve a balance among these vitally important interests,
and we were hopeful that such a balance had been achieved when we supported the
Conference Report for the DMCA.

It has now been six years since the DMCA became law, and it is important for
this Committee to review its progress. These hearings will allow us to explore
whether the DMCA has achieved a proper balance after all, or whether further ac-
tion is required. The Committee on Energy and Commerce should closely examine
the current system to find the appropriate balance that protects scholarship, re-
search, and innovation while protecting the legitimate interests of copyright owners.

I look forward to continuing this important work and hope that all sides of this
issue will work closely with us in this endeavor.

Mr. STEARNS. Thank you. I thank my colleagues and with that
we welcome our two colleagues, Mr. Boucher and Mr. Doolittle and
we look forward to your opening statement.

STATEMENTS OF HON. RICK BOUCHER, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF VIRGINIA; AND HON.
JOHN T. DOOLITTLE, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF CALIFORNIA

Mr. BOUCHER. You’d think after serving on this committee for 22
years, I would have learned that.

I've always been challenged by technology.

Thank you very much, Chairman Stearns for conducting this
hearing today. I want to extend my thanks to you, to Ranking
Member Schakowsky, to Chairman Barton of the full committee
and to the members of your subcommittee for the interest that
you're expressing by having this hearing today and assuring that
we have appropriate balance in our copyright laws between the
rights of the users of intellectual property and the rights of those
who create it.

I also appreciate your interest in examining the possible need for
changes in the 1998 statute, the Digital Millennium Copyright Act.

I want to say thank you to my friend and colleague from Cali-
fornia, Congressman John Doolittle. My staff and I have worked
very closely with John and his staff as we structured the measure
that is before you and I want to thank Congressman Doolittle for
his strong advocacy of the changes that we’re seeking to make.

I would also like to say a special word of welcome this morning
to our former colleague on this committee, a former distinguished
Member of the U.S. Congress, Congressman Al Swift, who is here
to testify in support of H.R. 107.

And I'm very pleased to see the broad range of witnesses who
you have assembled today, possessing a tremendous amount of ex-
pertise on intellectual property and commercial issues. I am very
pleased to see both the proponents and the opponents of H.R. 107,
although I'll have to confess that I'm a bit more pleased to see the
proponents.

In the 1990’s, the entertainment industry came to the Congress
and basically made an appealing claim. The entertainment indus-
try said digital is different and there are twin threats simulta-
neously arriving that dramatically enhance the potential for the pi-
racy of intellectual property. Those twin threats were identified as
first of all, the arrive of digital media through which a copy of a



11

copy of a copy has the same clarity and integrity as the original
of the work. The other threat that arrived at the same time was
the internet, beginning to be used as a mass communication me-
dium and through the internet thousands of copies can be trans-
mitted around the globe with the click of a mouse.

That was an appealing claim. The industry said we have a threat
coming from these two sources of enhanced piracy and Congress
should provide greater protection to those who create intellectual
property. I thought that the industry needed greater protection. In
the end, I voted for the Digital Millennium Copyright Act. But dur-
ing the course of hearings and debate in both of the committees
that considered the bill, the House Judiciary Committee and this
committee, I expressed concern about the over reaching nature of
the DMCA as it was being debated. I offered amendments that
were very similar to those that we are recommended for enactment
by this committee in H.R. 107.

We’ve now had 6 years of experience since the passage of the
DMCA and many people who I think did not perceive that user
rights were being threatened by the very broad nature of that stat-
ute, are now convinced that user rights have been eroded.

In 1998, most of the technology community was uninterested in
this debate. We did not have computer manufacturers actively in-
volved. The home recording rights industry was involved and was
effective in the debate, but the broader technology community was
not. Today, that broader technology community is supportive of
H.R. 107 and very interested in seeing these changes made. We
have computer manufacturers such as Gateway, Sun Microsystems,
component manufacturers such as Intel. We have all of the major
local telephone companies and their trade association, the U.S.
Telecom Association, strongly endorsing and urging the passage of
this bill. These were parties not involved in the debate in 1998.

We also have a broad and deeply interested public interest com-
munity, comprised of librarians, universities, the two largest con-
sumer organizations in the nature. We have public knowledge, the
Electronic Frontier Foundation and others on the public interest
side expressing their concern about the experience that we had
with the DMCA since 1998 and urging that the changes contained
within H.R. 107 be adopted.

The bill that we’ve put forward addresses four principal prob-
lems. Let me briefly describe what each of those is and what our
proposed remedy is and he’s saying very briefly.

The first principal problem that we have is that as Chairman
Barton indicated in his opening statement, the current law says
that it is a Federal offense to bypass technical protection guarding
access to a copyrighted work, even though the purpose of the by-
pass is innocent. And so if a person is bypassing for the purpose
of exercising a fair use right, that person is guilty of a Federal
crime. If you're bypassing for the purpose of getting beyond the
commercials that are on the front end of a DVD, that you have
gone to the store and rented, if you want to bypass in order to fast
forward through material that’s on the DVD that you think is inap-
propriate for your children to see, you have committed a Federal
offense if you engage in that act of bypass, even though the pur-
pose of the bypass is innocent.



12

We are proposing as our first provision that bypass of technical
protection is legitimate as long as the purpose of the bypass is
itself legitimate. So if a person is bypassing to exercise a fair use
right that act of bypass would not be punishable under the law. I
would stress that a person who bypasses under our bill for the pur-
pose of infringing the copyright and the work would be just as
guilty of a Federal crime as he is today under the current law. In
fact, he would be guilty of two violations, the act of bypass itself
and the act of infringing the copyright in the work. And that is the
same penalty, the same substantive violation that he would en-
counter under current law. And so this provision is not a charter
for pirates. It would punish pirates just as severely as under cur-
rent law.

Second, we are proposing that devices that can facilitate cir-
cumvention for legitimate purposes be authorized. The Supreme
Court in its Betamax decision in the middle 1980’s set forth a very
sound legal principle that provided a foundation of legal certainty
upon which the home recording industry has been based and that
industry has flourished and significantly enriched the American
economy and improved the quality of life of millions of Americans.
That legal foundation was a very simple test and that is that the
only question you have to ask when you're determining whether or
not technology is legitimate is whether or not the technology is ca-
pable of substantial noninfringing use. And if it is, the manufac-
turer will not be held accountable for contributory infringement.
We are proposing to reinsert that valuable and time tested prin-
ciple as the test for determining whether or not circumvention
technology can be provided.

Two other provisions, very briefly stated. First of all, if you go
to the store and you buy a copy protected CD, you should notice
of the fact that it’s copy protected, that you may not be able to take
it home and create your own play list on your computer or create
your own CD with music organized in precisely the fashion in
which you want to hear it. You should have notice of that fact so
it requires appropriate labeling.

The second provision says that the existing exemption for
encryption research would be broadened to include scientific re-
search on technical protection measures. And this provision re-
sponds to a recommendation made by Richard Clark when he was
the cyber security head in the White House and to many others
who would like to have people who want to consume technical pro-
tection measures be given the legal certainty that they are robust,
that they are durable, that they are functional and only inde-
pendent research can guarantee that. Independent research cannot
be conducted today because of the narrow scope of the existing ex-
emption.

These are our four provisions.

Mr. Chairman, I think they are modest amendments indeed.
They are broadly supported by the organizations that have partici-
pated in their formulation and are urging the passage of this bill,
as well as by a bipartisan group of Members of the House. And I
very much hope it will be the privilege of the pleasure of this sub-
committee to act affirmatively on them.

And I thank you very much for giving the time to speak.
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Mr. STEARNS. And I thank the gentleman.
And our colleague from California, Mr. Doolittle, welcome.

STATEMENT OF HON. JOHN T. DOOLITTLE

Mr. DOOLITTLE. Thank you, Mr. Chairman, and distinguished
members. I very much appreciate your affording us the opportunity
to air these issues and have a hearing on this bill. I commend Mr.
Boucher who has studied this over a number of years and who is
somewhat of an authority, really, on these issues as you can see
from listening to description of the legislation. And I'm very grate-
ful that we have this bipartisan opportunity to address what I
think is a very, very significant issue.

A couple of years ago I yielded to the ads because I was curious
to see what these were about. This is an Apple iPod and now we
have a number of MP3 players like this. This is a very interesting
device. You can take your entire CD collection put it on your com-
puter and download it from there onto this. You can also take
books on CD and download them onto this. At least you can for
now. Until the copyright holders may decide through technology
they may desire to employ to prevent that use, the DMCA would
give them that right. Increasingly, we’re having a number of CDs
now that are coming out with encryption.

I paid for this. I bought the material that I'm downloading onto
it, but I may be prevented at some point from being able to take
advantage of what is a very convenient technology. It’s very port-
able. It’s like a little portable hard drive and you know, I'm sorry
to say, unlike Ms. Schakowsky, who wasn’t here in 1998, I was.
And I didn’t grasp what the real issues were at stake in this
DMCA at the time that it came before the House.

I have a better handle on it now and I think we went way over-
board as a Congress in enacting that legislation. It needs to be cor-
rected. There is always going to be, as I understand it, a dynamic
tension between the copyright law and new technologies. Fair use
represents the interface, as some have written, between those two
major interests. Fair use has been severely disadvantaged by the
present DMCA.

I'm sure we've all heard about the high definition television and
many of us no doubt have experienced what that actually is. And
as good as the picture used to be, now that you've seen the high
definition picture, there’s a radical difference between the quality
of the two. Increasingly, we will be moving more and more in the
direction of high definition images. And many of you no doubt have
experienced the digital video recorders or PVRs such as TiVo or
ReplayTV and going well beyond what a VCR can do. Now this is
like a hard drive. You can record these things and without trying
to find where on the videotape this thing is, you can go right to
it with a very convenient menu.

One would hope that we would be able to do such things with
high definition, but that’s all up to the good will of the copyright
holders as to whether they’re going to allow us to do that. And in-
deed schemes are being proposed that might allow you to record on
some sort of a personal video recorder, the high definition image,
but if you seek to create, free up space in your hard drive by
downloading it to a disk, you may be prescribed from doing it.
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You'll just have to view it at the regular DVD quality, not at the
high definition quality that technology is going to be capable of pro-
ducing.

Well, as we move forward, it doesn’t seem like any big deal per-
haps, because this isn’t that widespread, but once youre thor-
oughly accustomed to the resolution and the quality of high defini-
tion television and then to be limited by this technology and forced
by the power of the government through the DMCA, it will be—
there will be an increasing disparity when you will wish you could
save this onto a disk and free up that space for further recording,
but you will not be able to do it at the quality that you would like
and the technology would allow because of the DMCA.

Mr. Boucher’s bill, which he has introduced, will help set the bal-
ance where it needs to be. You’re never going to get rid of the ten-
sion, as I understand it, between the copyright law and new tech-
nologies. This is a tension that’s inherent in a free society and it
balances the interest and you’re going to move forward and new
technologies are going to come and Courts and ultimately the Con-
gress are going to draw the line as to what’s fair use and what
isn’t.

Right now that line has been drawn way over in favor of the
copyright holder. Let me just say if the DMCA, as I understand it,
had been law at the time the VCR was invented in the middle or
late 1970’s, middle, I guess, you probably would have—we wouldn’t
have the ability that we’ve come to appreciate because they would
have been able to insist that a chip be inserted in the VCR which
in fact they did, the plaintiffs in that suit did ask for that from the
Court and that would have prevented the VCR from even recording
movies or TV programs that had the signal contained that said you
could not record it. So the public would never have even known
this. And that’s the failure of the DMCA to allow these new tech-
nologies, let the Courts decide where the balance is and ultimately
the Congress gets to draw the line after this experimentation proc-
ess has continued.

I fully support the right of property owners to get their due. I
have never detracted from that. But there also the rights of the
public through fair use and I think these have been severely cir-
cumscribed by the present law and this bill represents the first
tangible opportunity to begin to redress the wrongs that were done
in 1998 when the DMCA was enacted into law. I thank you very
much for this chance to address you and I look forward to the hear-
ing.

Mr. STEARNS. I thank both of my colleagues for their very fine
testimony and we’re going to go directly to the second panel. We
have two panels after you and we have a long list of people so I
know they’ll advocate for and against what you have already pro-
posed. So with that, my colleagues, we’ll bring up Mr. Lawrence
Lessig who is Professor of Law at Stanford Law School; Mr. Gary
Shapiro, President and Chief Executive Officer of Consumer Elec-
tronics Association; Mr. Jack Valenti, President and Chief Execu-
tive Officer of the Motion Picture Association of America; Mr. Rob-
ert W. Holleyman, President and Chief Executive Officer, Business
Software Alliance; our former colleague, Congressman Allan Swift
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from Colling Murphy; and Ms. Miriam M. Nisbet, Legislative Coun-
sel, the American Library Association.

Let me welcome all of you and we’ll start with you, Mr. Lessig
for your opening statement.

STATEMENTS OF LAWRENCE LESSIG, PROFESSOR OF LAW,
STANFORD LAW SCHOOL; GARY J. SHAPIRO, PRESIDENT
AND CHIEF EXECUTIVE OFFICER, CONSUMER ELECTRONICS
ASSOCIATION; JACK VALENTI, PRESIDENT AND CHIEF EXEC-
UTIVE OFFICER, MOTION PICTURE ASSOCIATION OF AMER-
ICA; ROBERT W. HOLLEYMAN, PRESIDENT AND CHIEF EXEC-
UTIVE OFFICER, BUSINESS SOFTWARE ALLIANCE; HON. AL
SWIFT, COLLING MURPHY; AND MIRIAM M. NISBET, LEGIS-
LATIVE COUNSEL, AMERICAN LIBRARY ASSOCIATION

Mr. LEssiG. Thank you, Mr. Chairman. There are members of
this committee who have criticized the IRS, but who believe that
in a civilized society individuals must pay taxes. There are mem-
bers of this committee who have criticized particular regulations of
EPA, but who believe that the government has an important obli-
gation to protect our environment.

I am critical of our copyright system, but I fundamentally believe
in the critical role that copyright must play in protecting creators
and supporting creative industries. I believe commercial piracy is
wrong. I believe it is just as wrong to substitute a purchase of a
Britney Spears’ CD by stealing it from Tower Records or to
download it from a peer-to-peer network, not to mention what it
says about your taste in music. I believe in copyright.

But I also believe that copyright law is broken. Copyright law
regulates too much. It regulates too inefficiently. It often regulates
precisely the wrong kind of creative activity. The law was crafted
against a background radically different technologies for producing
and sharing content. In its present form, it often hinders more than
it helps and like any massive system of Federal regulation, the law
is often a tool that the dominant industry uses to protect itself
against competition.

There has never been a time in the history of our Nation or of
any free nation when the monopoly that we call copyright has
reached as broadly, as extensively for as long as inefficiently or as
punitively. The regulatory process that controls creativity in Amer-
ica today is massively overly extended. But paradoxically, it’s also
my view that relatively small changes in the law of copyright can
restore the balance that historically has defined Congress’ treat-
ment of this important aspect of Federal regulation. And I particu-
larly believe that the bill that you’re considering today, H.R. 107,
is an extraordinarily important first step in restoring the balance
in copyright law that Congress has the primary obligation to seek.

Now as Congressman Boucher has described there are four im-
portant parts of that bill. I want to focus on just one. This is the
amendment to the DMCA that essentially establishes that if the
use of the underlying copyrighted material would be fair under
copyright law, then it’s not a crime to circumvent the technology
to enable that use. Now the second time I had the privilege of de-
bating Jack Valenti, Jack Valenti stood before the audience and
like a student having discovered his key case, held in his hands a
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decision of the Second Circuit Court of Appeals which he inter-
preted to say that fair use was not a constitutional requirement
under our system of free speech. He was excited because that
meant that it was possible for Congress to remove fair use if they
wanted and if the DMCA did that, then so much the worse for fair
use.

Well, I'm privileged to be able to sit before you today and hold
in my hand a decision from the United States Supreme Court
which stands above the Second Circuit Court of Appeals, a case
which I argued before the Supreme Court and which I lost before
the Supreme Court, but which has one line of silver lining in its
decision which it says that fair use is a traditional contour of copy-
right and if Congress removes it, then it raises a fundamental first
amendment problem, that Congress cannot directly remove fair use
and I think the fair implication of that is it cannot indirectly re-
move fair use because indirectly removing fair use also creates a
free speech problem.

Now as Congressman Boucher has established and as this bill
addresses, the effect of these regulations is to remove fair use in
many important contexts. Now I understand the content industry
feels that it’s fighting a war. In fact, Jack Valenti has called this
his own terrorist war where our children are apparently the terror-
ists. And I understand there are many who believe that funda-
mental rights should stand aside in the context of the war, espe-
cially a terrorist war. But our Constitution means something dif-
ferent here. It means that the rights of free speech trump and the
fundamental right of free speech protected by fair use must be re-
spected by Congress and will be respected by the Courts. And this
small change in the scope of the DMCA, whatever problems it cre-
ates for industry is creating problems because of our fundamental
commitment to a system of free speech. Fair use is a part of that
system.

Thank you very much.

[The prepared statement of Lawrence Lessig follows:]

PREPARED STATEMENT OF LAWRENCE LESSIG, PROFESSOR, STANFORD LAW SCHOOL.

Mr. Chairman, and Members of the Committee: I am the John A. Wilson Distin-
guished Scholar, and a Professor of Law at Stanford Law School. I have written ex-
tensively about new technologies and legal policy. As a lawyer, I have been involved
in a wide range of litigation involving copyright and the Internet. I am Chairman
of the Board of Creative Commons, and a member of the boards of Public Knowl-
edge, the Public Library of Science, EFF and the Free Software Foundation. I direct
the Stanford Center for Internet and Society.

I am grateful for the opportunity to testify before you today, and offer the fol-
lowing to help your deliberations.

Copyright law is an essential protection for authors and creators. It is a necessary
protection for creative industries and commerce. Innovation and creativity depend
upon adequate and reliable copyright protection. Commercial piracy is therefore an
important threat that the government rightly should address.

Yet in its eagerness to staunch commercial piracy, the law must not lose sight
of the crucial balance in copyright that has also been at the core of our tradition.
These limits in the United States have historically guaranteed that the benefits of
copyright regulation do not outweigh its costs. A poorly crafted copyright law—a law
that either creates too much uncertainty, or a law that extends its reach beyond its
legitimate purpose—can stifle progress rather than promote it.

“Fair use” is one important limitation upon the regulation of copyright. Histori-
cally, it has neither been the most important or most familiar. The efforts of this
Committee to consider whether fair use is adequately protected in the digital age
is an important first step in striking the right balance in the regulation of copyright.
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But it is only a first step. In my view, Congress’s zealous efforts to attack “piracy”
have had the unintended collateral effect of destroying a crucial balance in copyright
law. Never in the history of our nation has the law of copyright regulated as broad-
ly; never has it regulated as extensively. And in light of the creative and commercial
potential of digital technologies, never has the law burdened creative work as di-
rectly or pervasively. If copyright litigation promises to become the “asbestos litiga-
tion for the Internet Age,” as Stewart Baker recently wrote in the Wall Street Jour-
nal,! then the actual law of copyright promises to become the IRS code of the cre-
ative class. The direct beneficiaries of this massive change in legal regulation are
existing, highly concentrated, copyright industries, and lawyers. Those burdened by
this regulation are increasingly creators and innovators, both commercial and non-
commercial.

In my view, Congress should systematically reconsider the scope of federal regula-
tion governing the creative process. It should reevaluate, in light of the massive
changes that digital technology produces, the best way to protect the legitimate in-
terests of creators. Rules that made sense even just 30 years ago are highly ques-
tionable today. Congress’s objective must be to guarantee that the regulation of cre-
ative work continues to serve the single constitutional purpose of that regulation:
to “promote the Progress of Science.”

I know from personal experience that the position I mean to advance before this
Committee is apparently difficult for many to understand. No doubt that failure is
in part due to the rhetoric of some of us on this side of the debate. So let me state
as simply and clearly as I can: My argument is for balance in copyright regulation.
Yet many hear such an argument as an argument against copyright. A kind of “IP
McCarthyism” seems to govern this debate. The rhetoric from both extremes makes
it sound as if the only choices were between two extremes.

This view is a profoundly costly mistake for both commerce and innovation gen-
erally. Congress must begin to recognize the radical change in the scope and reach
of copyright regulation in just the past twenty years. In part that change is the
product of legislation; in part it is the unintended consequence of copyright law ap-
plied to vastly different technologies. As I have tried to demonstrate in my own
work,2 the consequences of these changes together are to burden creativity, and sti-
fle commercial innovation. Neither effect is a necessary consequence of a well-craft-
ed copyright law.

Just as one can criticize the tax code without criticizing the idea that in a civilized
society, citizens must pay taxes, and just as one can criticize the regulations of
OSHA without believing that business should be free from safety regulation, so too
can one criticize the extremism that copyright law has become without criticizing
the idea that copyright is essential to creative work, and to creative industries. That
it is essential is my view; that it has become too costly and inefficient is also my
view.

It is for this reason too that it is extremely important that these issues be consid-
ered by this Committee. The history of regulation being used as a tool to stifle com-
petition is long. And as this Committee knows well, only a careful and consistent
monitoring of regulation can assure that the law not become a tool that industries
use to protect themselves from new competition. Every generation will view the in-
novations of the next generation as troubling and threatening. But those same inno-
vations keep competition vigorous. As Adam Smith famously remarked, competitors
are always seeking ways to stifle competition. Federal monopolies, which copyrights
are, are often the most effective tool. Copyrights are no doubt important. But the
Constitution gives Congress the power not to grant copyrights, but to “promote the
Progress of Science.”

In the testimony that follows, I briefly outline the historical balance that copy-
right law struck. I then consider the current position of “fair use,” in light of the
changes that I describe. Against this background, I argue that H.R. 107 is an impor-
tant step in restoring balance to copyright. And finally, I conclude with other efforts
Colngress might consider to further balance copyright law in light of new tech-
nologies.

THE HISTORICAL BALANCE OF COPYRIGHT

As the Supreme Court has repeated, and as the late Professor Lyman Ray Patter-
son made clear,? copyright “has never accorded the copyright owner complete control

I Stewart Baker, Review, Wall Street Journal, W6, March 26, 2004.

2The Future of Ideas (2001); Free Culture (2004).

3See Lyman Ray Patterson, Free Speech, Copyright, and Fair Use, 40 Vand. L. Rev. 1, 46
(1987).
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over all possible uses of his work.”+ Its purpose instead is to secure a limited mo-
nopoly over certain ways in which creative work is exploited, so as to give authors
an incentive to create, and thus, in turn, to “promote the Progress of Science.”

Originally, the trigger for that protection was the act of “publishing” a work. The
first Copyright Act secured an exclusive right to the authors over the publication
of “maps, charts, and books.”5 In 1909, the scope of that right was expanded to give
authors an exclusive right over “copies.”® Against the background of the technology
extant in 1909, that change was probably not intended as a substantive change in
the reach of the law, and in any case, was not significant: For printed texts, the
technologies of “copying” were essentially the same as the technologies of “pub-
lishing.”

Before digital technologies, this pattern of regulation meant that while some
“uses” of copyrighted material were plainly regulated under the law—publishing a
book, or reprinting a chapter—many uses were unregulated under the law. Reading
a physical book, for example, is an unregulated use under the law, since reading
a book does not produce a copy. Giving someone a book is an unregulated use, since
giving someone a book does not produce a copy. These uses are thus independent
of the regulation of copyright. And these unregulated uses support many important
commercial activities, including used bookstores and libraries.

Unregulated uses are not the same as “fair use.” “Fair use” is a privileged use
of a copyrighted work that otherwise would have infringed an exclusive right. It is,
in other words, a copy that the user is privileged to make regardless of the desire
of the copyright owner. Thus, reading a book is an unregulated act under copyright
law. But quoting a book in a critical review is a presumptively regulated use (be-
cause a quote is a copy), yet privileged under the law of fair use.

The traditional contours of copyright law thus secured to authors exclusive rights
over just some uses of their creative work. But it secured to consumers and the pub-
lic unregulated access to that creative work for most ordinary uses. And it privileged
the public for some uses that would otherwise have infringed the exclusive right to
copy.

This traditional balance has been changed in the context of digital technologies.
For it is in the nature of digital technologies that every use of a digital object pro-
duces a copy. Thus every use of a digital object is presumptively within the scope
of copyright law’s regulation. And that in turn means many ordinary uses must now
either seek permission first, or rely upon the doctrine of “fair use” to excuse what
otherwise would be an infringement.

For example, the ordinary use of reading a book—unregulated by copyright law
for a physical book—is now regulated by copyright law on a digital network: as any
act on a digital network, produces a copy, so too does merely reading a book. The
same with “lending” a book, or selling a book—all these produce copies; all these
are regulated on a digital network; none of these would have been regulated outside
of a digital network.

These changes are the unintended consequence of the interaction between digital
networks and a form of copyright law that triggers liability upon the making of cop-
ies. Their consequence is that the law now reaches far more broadly than it ever
did before. And when tied to the unconditional reach of copyright after the abandon-
ment of copyright formalities, they mean that the burden of copyright applies in a
;r_ast range of contexts in which it does not also provide any copyright related bene-
1ts.

THE CURRENT INADEQUACY OF FAIR USE

There are many who believe that “fair use” is an adequate balance within copy-
right law. I believe that at present, this view is mistaken for three related reasons.

First, as the history just sketched suggests, the doctrine of “fair use” has not his-
torically been relied upon to free ordinary uses of copyrighted material from the reg-
ulation of the law. Instead, ordinary uses were free of regulation because copyright
law did not cover those uses. “Fair use” originally regulated uses by competitors to
the copyright owner.” It didn’t regulate uses by consumers. Yet given the funda-
mental shift of copyright’s reach, it is now the rights of consumers to use content
in ordinary ways that must be defended through the doctrine of “fair use.”

Second, as any practical understanding of the law reveals, “fair use” is an extraor-
dinarily uncertain freedom. The test is crafted as a balancing test, with no single

4Sony v. Universal City Studios, 464 U.S. 417, 432 (1984).
5Act of May 31, 1790, 1 Stat. 124.

¢ Patterson, supra, at 12.

71d.
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factor as determinative. This means that ex ante, it is extremely hard for creators
and publishers to know precisely what freedom the law allows. This either forces
publishers to impose rules that are far more strict than fair use,® or it forces cre-
ators to clear permissions upfront. And when that permission cannot be secured, it
forces the creator into an extremely difficult choice: whether to risk substantial ex-
posure for copyright liability, or to remove the speech from the creator’s work.

A recent example involving NBC makes this hypothetical more salient. Cinema
Libre intends to distribute an award-winning documentary about the Iraq War by
film director and producer Robert Greenwald, titled “Uncovered.” In preparing the
extended version of the film, Greenwald wanted to include a one-minute clip from
NBC’s “Meet the Press” interview with the President. Greenwald was denied per-
mission. The agent informing Greenwald’s agent of the decision stated, “unofficially,
we don’t believe it makes the President look good.” And thus Greenwald and Cin-
ema Libre are now confronted with a stark and odd choice for a democracy protected
by the First Amendment: Should they risk substantial liability simply to repeat the
words the President of the United States?

These costs of fair use are significant both to commercial and creative potential.
Though some naively believe the costs of seeking permission are slight, in fact those
costs are prohibitively high for all but a few commercial creators. Indeed, because
the costs of giving permission are often higher than any possible revenue from that
permission, many rights owners adopt a simple presumption against giving permis-
?ion. Transaction costs thus bury creative work under a system of uncertain fair and
Tee use.

Finally, and most directly related to the issues before this Committee today, “fair
use” is effectively erased by technical measures that block ordinary or fair uses of
creative material, and by legal rules that render illegal technologies that might help
evade those restrictions. Thus, technologies that restrict the ability to capture a clip
from a DVD for educational purposes, or that restrict the ability of consumers to
backup digital media, interfere with uses that would, under the law of copyright,
be éleemed fair. And under the DMCA, efforts to evade those restrictions are prohib-
ited.

These three reasons together suggest that “fair use” in its current state will not
suffice to secure a balance between the control copyright regulation secures, and the
access that copyright is meant to guarantee. It is therefore crucial that Congress
consider a range of measures to update fair use in the digital age. H.R. 107 is an
important beginning, as I describe below. But I would not let it be the last.

Fair use has been a central aspect of American copyright law. It is less familiar
within other legal traditions. Indeed, this difference may well account for the rel-
atively anemic understanding of fair use offered by trade associations, including the
RIAA. As every major label in that trade organization is now owned by foreign cor-
porations, it is not surprising that those labels find our tradition to be alien. “Fair
use,” as a senior executive at one of the major labels recently put it, “is the last
refuge of scoundrels.” I understand how that may be the view of some in the world.
But within our tradition, fair use is a core freedom.

In its current state, however, fair use does not effectively protect consumers and
creators in their transformative use of creative material. That in turn increasingly
stifles commerce as well as creativity.

One useful example of this consequence is the litigation surrounding MP3.COM.
MP3.COM designed a technology to enable consumers to verify to a computer that
they owned or possessed a CD. Once that fact was verified, the company gave the
consumer access to the content on that CD from any computer on the network.
These password protected accounts served to validate and protect the selected
music. And they were supported by MP3.COM’s purchasing and copying 50,000 CDs
onto MP3.COM’s servers.

Because the company was simply giving customers access to music they had al-
ready presumptively purchased, and because the service in fact made the music that
people had purchased more valuable, MP3.COM believed its business model was
protected by “fair use.” Some recording labels and artists disagreed, and sued
MP3.COM. Months later, a court found the company liable, and fined the company
over $120,000,000, and effectively forced the company into bankruptcy. When one
of the labels suing MP3.COM purchased the company, it then filed a lawsuit against
MP3.COM’s lawyers, charging them with malpractice in advising MP3.COM the
company that its business model was legal.

8See William F. Patry and Richard Posner, Fair Use and Statutory Reform in the Wake of
Eldred, California Law Review (forthcoming 2004).
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That case has subsequently been criticized by Judge Richard Posner.® But my
point here is not to take sides in the matter (although I agree with Judge Posner).
It is instead to make the obvious point that a committee on Commerce would well
understand: if the doctrine of fair use is so uncertain that senior and respected
judges would apply it differently in the same case, and yet exposes innovators to
such severe liability, we can expect (as we have observed in Silicon Valley) that this
legal uncertainty will chill business investment.

H.R. 107

H.R. 107 is an important first step in restriking a balance in copyright law. The
bill would make two significant changes. It would first, and least controversially, re-
quire adequate labeling of copy-protected CDs. And second, it would eliminate anti-
circumvention regulation in contexts in which there is no underlying copyright in-
terest at stake.

(1) Labeling

As this Committee is well aware, technologists have been working for many years
to find a technological way to control how CDs are used by consumers. In particular,
they have sought a technological way to assure that a CD could be played, but that
its content could not be copied.

Such a technology, given the open implementation of CD protocols, is extraor-
dinarily difficult to perfect. And hence the risk that any particular technology will
not work on a particular machine is high.

“Not work” however can mean much more than simply not playing. In some re-
ported cases, copy-protection technologies have actually destroyed data on the con-
sumer’s computer. That loss can be extremely costly.

This risk is more significant on less-mainstream computers. Any copy-protection
technology is likely to have been tested on the most popular systems. It is economi-
cally impossible for these technologies to be tested on every system. Thus, it is cer-
tain that some users of these copy-protected technologies will use the technology on
a machine for which it has not been tested. And no doubt, some will suffer signifi-
cant costs from that use.

These costs from copy-protection technologies must be considered in light of an
obvious fact: that the ordinary use restricted by these technologies is not, ordinarily,
a copyright infringement. A consumer who purchases a CD, and then shifts the con-
tent of that CD to his computer so that he can listen to music, engages in a “fair
use” of that content. No doubt some might not be protected by fair use—a user who
systematically copies CDs borrowed from the library to build his own library of
music, for example. But the vast majority of users would be using purchased content
in a totally legal way.

In this context, a labeling requirement is an obvious and valuable regulation for
both consumers and producers of content and computers. The benefit to consumers
is obvious: they can avoid protected content if they have reason to be concerned that
the technology used to protect the content might interfere with their machine.

But there 1s also a benefit to content producers and technologists: To the extent
stories about harm caused by copy-protected technologies become more common,
they will create an uncertainty among computer users. That will reduce the demand
for CDs by those users. Eliminating that uncertainty will counteract that damp-
ening of demand. And likewise, producers of competing, but not-yet mainstream,
technologies will not face the barrier to entry created by consumer fear—namely,
that their technology might interact badly with copy-protected CDs. If there’s no
way to know whether a CD will destroy data on a non-Windows based computer,
that will, on the margin, make it less likely that one would purchase a non-Windows
based computer.

Adding information into the market will thus improve competition within the
market. And while in the short term, such labels may drive consumers away from
copy-protected CDs, they will also create a strong incentive for CD manufacturers
to support certifying organizations that can verify that the technologies cause no
harm. The label would thus create an incentive for better cross-platform certifi-
cation, which again would benefit consumers and competition generally.

(2) Non-infringing use exception from anti-circumvention regulation

The more controversial aspects of H.R. 107 are the portions aiming to exempt
from DMCA liability technologies that circumvent copyright protection technologies
for privileged uses. The bill both privileges circumvention if the underlying use of

°William M. Landes & Richard A. Posner, The Economic Structure of Intellectual Property
Law 120-21 (2003).
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the copyrighted work would be privileged, and privileges technologies “capable of en-
abling significant non-infringing use of a copyrighted work.”

This correction to the DMCA is long overdue. It is necessitated first by the limited
authority granted to Congress under the Copyright and Patent Clause. As the Su-
preme Court has repeatedly affirmed, Congress’s power under the Copyright & Pat-
ent Clause is limited. Graham v. John Deere Co., 383 U.S. 1, 5 (1966) (clause “both
a grant of power and a limitation”). As it has recently indicated in Eldred v.
Ashcroft, among those limits is “fair use.” Slip Op. at 30. Yet the DMCA, as inter-
preted, plainly interferes with the effective exercise of “fair use.” And if Congress
is restrained by the First Amendment to include “fair use” in the Copyright Act, it
is constrained by the First Amendment not to exclude it through other copyright-
related rules.

No doubt, content owners who rely upon copy-control technologies will worry that
this exception will swallow the DMCA-rule: that by allowing technologies that, e.g.,
enable back-ups of DVDs, Congress will be allowing technologies that enable “pi-
racy.” But there is absolutely no independent economic showing of harm caused by
the ability to circumvent copy-protection technologies for non-infringing uses. It is
possible, of course, that such an exception will create a problem in the future. But
rather than destroying a tradition of consumer rights because of a fear, Congress
should predicate additional legal regulation only upon an actual showing of harm
from such technologies.

That showing, moreover, must be precisely focused upon the copyright related in-
terest in controlling circumvention. The question of harm is whether the existence
of a technology (a) cannibalized a market (by enabling some to get the content with-
out paying for it) more than it (b) expanded the market (by making the underlying
content more valuable). That harm must then be discounted by the constitutionally
required “fair use” enabled by that technology.

OTHER NECESSARY STEPS

As I have indicated, this important legislation is just the first step in a series of
actions that Congress should consider to assure that copyright law continues to
function in the balanced way that is our tradition. In addition to this change, I
would urge this Committee to recommend the establishment of a serious and bal-
anced study, perhaps chaired by former Congressman Robert Kastenmeier, to con-
sider fully how best to adjust the protections of copyright to the digital age. Kasten-
meier’s tenure chairing the Subcommittee on Courts was defined by a constant ap-
preciation of the balance the law needs to strike in light of changes in technology.
A commission focused on precisely this sort of balance could provide a map for Con-
gress in a range of areas.

Such a map would reveal, I suspect, the great value that could be produced by
rules designed to re-formalize much of copyright law. One unintended consequence
of Congress’s changes in the law in the 1976 Act was to eliminate many traditional
copyright formalities. That in turn has massively increased the unproductive burden
of copyright regulation—both making it more difficult to track down copyright own-
ers, and extending copyright protection to works having no continuing copyright-re-
lated interest. Rules for more clearly identifying owners and content requiring pro-
tection would improve the creative process generally.

No doubt some of this work can be done by the private sector. I am Chairman
of Creative Commons, <http:/creativecommons. org>, a non-profit corporation that
builds and gives away technologies that enable authors and creators to more simply
signal the freedoms they intend to run with their content. Thus a musician can use
these tools to signal her desire that others share her music for non-commercial pur-
poses. Or an author may use these tools to signal his desire that others use his work
for any purpose so long as attribution is given. As a recent feature article in Busi-
ness 2.0 describes,!0 this strategy is increasingly used by artists and authors to en-
able their own commercial success, by lowering the transaction costs imposed by the
law on the ability of others to reuse and share content.

I am proud of the work that Creative Commons has done to enable creators to
make their work more easily available. And following a recent grant, I am eager
to expand that work into the domain of science. But this work signals the need for
a more extensive reconsideration about how copyright law currently functions. It is
not a substitute.

10 Andy Raskin, Giving it Away (For Fun and For Profit), Business 2.0 (May 2004).



22

CONCLUSION

As the Supreme Court has indicated repeatedly, it is primarily Congress’s job to
“defin[e] the scope of the limited monopoly that should be granted to authors or to
inventors.” !! But in executing that task, it is crucial that Congress not be captured
by any single set of interests. While I believe historically that Congress has done
a good job in balancing technologies and protection, there is an important and valid
criticism made by many that Congress has crafted copyright policy to conform to the
interests of current creators, while ignoring the interests of future creativity, and
businesses that build on their work.

My concern is that this dynamic precisely is happening just now. In the heat of
the debate about “piracy,” I believe that Congress is losing sight of other important
values. And in particular, in the burdensome regulations that have been enacted to
fight “piracy,” my concern is that a great deal of the potential commerce and cre-
ativity that digital technologies might enable will be lost.

Mr. STEARNS. I thank the gentleman.
Mr. Shapiro.

STATEMENT OF GARY J. SHAPIRO

Mr. SHAPIRO. Thank you, Mr. Chairman, members of the sub-
committee. My name is Gary Shapiro and I'm President of the Con-
sumer Electronics Association. It’s a national trade association rep-
resenting some 1500 companies, high tech companies. I'm also
Chairman of the Home Recording Rights Coalition which has been
before this committee and the Judiciary Committee many times
over the last 20 years, always on the defense, always trying to say
let’s not expand the copyright laws further, they’re broad enough.

We have failed most of those occasions, but I'm happy to be here
today to urge you to restore some balance in the copyright laws and
to report favorably H.R. 107.

Coming from the electronics industry, I have to say, believe it or
not, intellectual property is also our life blood. Each year our mem-
bers invent and create new technologies and they bring these prod-
ucts to the marketplace. But let me make things—one thing very
clear. We favor vigorous enforcement of fair and balance IP laws.
Indeed, our members do work closely with companies in the con-
tent communities to build technologies that protect content and
safeguard reasonable and customary consumer expectations.

What has happened recently, however, is a radical departure
from the balanced approach to copyright law that our Constitution
calls for and our public interest indeed requires. Let me give you
some examples of problems that Americans now face. Americans
buy new copy protected CDs, totally unaware that they may not
play in their personal computers or on their automobile CD play-
ers. Innovators are being blocked from bringing legitimate competi-
tive products to the market, even where there is no exploitation of
a copyrighted work. And indeed, it’s gotten so serious that the
funding for this type of products has dried up because the funders
are in danger of being sued. Indeed, they have been sued under the
DMCA.

Scientists have been threatened with prosecution if they publish
their research on digital encryption issues and families are prohib-
ited, as I'm sure many in this room have been frustrated, from fast-
forwarding through the advertisements at the beginning of DVDs

11 Sony, supra, 464 U.S., at 429.
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that you bought and that you already own, but you must watch the
advertisements.

H.R. 107 does take necessary steps to restore that balance that
now leans so heavily against consumers, innovators and educators.
Now 20 years ago Hollywood asked the Supreme Court in the
Betamax case to ban a product, based on the presumption that its
predominant use would be to infringe copyright. The Supreme
Court refused to do so, thankfully by just one vote. It declared that
such a rule would choke the wheels of commerce. And thankfully
for us, our country and even Hollywood itself, the Supreme Court
decision came.

Those principles need to be reaffirmed one more time when you
mark up H.R. 107 because even today some argue that the freedom
to innovate that the Betamax established should apply only to one
product and that is the analog VCR and that it has absolutely no
application at all in the digital age. Actually, I think the digital age
the opposite is true. Consumers and innovators still need the
Betamax protection and it should be strengthened, not weakened.
Many of you have heard of or some of you have traveled to the
International Consumer Electronics Show. It’s the largest show in
the country and there 2500 different companies show the latest and
greatest products. Those products, many of them would not be
shown there, those companies would not be in existence today, but
for the Betamax holding. It’s made a difference not only for these
companies, but for the products that Americans now have in their
living rooms or homes and their cars. They need the ability to get
entertainment, information, educational content and be able to
shift it around their home and use it anywhere. For the sake of
technological growth, as well as the rights of consumers, we urge
you to codify the Betamax decision, not narrow it, as was done with
the DMCA.

H.R. 107 also confirms that individuals can unlock digital media
they own and they would not be liable under the DMCA so long
as they did not infringe underlying work. You’ve heard about that
from the Congressman and Professor Lessig.

H.R. 107 also provides an exemption for activity solely in further-
ance of scientific research and technological protection measures.
This makes sense. The law should not be used as a selective sword
and shield to invite comments from some corners and punish com-
ments from others.

Finally, there is a warning label required on anti-copy CDs. The
FTC has asked to be given jurisdiction to enforce this. The chal-
lenge we face, consumers buy a CD, they expect it to work in their
products. When it doesn’t work, they get very frustrated. They
blame the manufacturer of the product. Their expectations are not
being met.

Mr. Chairman, please let me make one final point. I understand
that individuals representing the content industry have told this
committee that H.R. 107 would somehow provide a haven for those
who engage in piracy. This is absurd. H.R. 107 only authorizes con-
sumers to circumvent a technological protection measure in those
instances where they do not infringe a copyright. H.R. 107 takes
away no intellectual property rights. It merely realigns the DMCA
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with historic copyright law by ensuring that there can be no liabil-
ity without copyright infringement liability.

Now after the Betamax and before the Betamax decision,
throughout the last 20 years you’ve heard claims of doom and
gloom over and over again. You've heard it before the DMCA. You
heard it with the introduction of the VCR. You've heard it from the
same people in this room. I urge you to go back to that testimony.
When that DMCA was passed, what I called it then was “a bill
named Sue.” And that’s what it has become. I urge you to take
those claims, revisit them and to pass H.R. 107.

Thank you for your time.

[The prepared statement of Gary J. Shapiro follows:]

PREPARED STATEMENT OF GARY J. SHAPIRO, CHAIRMAN, THE HOME RECORDING
RIGHTS COALITION

Mr. Chairman and Members of the Subcommittee: On behalf of the Home Record-
ing Rights Coalition (HRRC), I thank you for inviting me to discuss H.R. 107, the
“Digital Media Consumers” Rights Act of 2003.”

This vital, bipartisan bill would restore some balance to a copyright system that
has recently been tilted to elevate the interests of media giants over those of ordi-
nary people.

We therefore urge you to favorably report H.R. 107, reverse this recent and harm-
ful trend and restore the balanced copyright law that our nation has enjoyed for
most of its history.

In addition to my Chairmanship of the HRRC, I am also President and CEO of
the Consumer Electronics Association (CEA), the premiere association representing
the American technology industry.

Intellectual property is our lifeblood. Each year, my members invent and intro-
duce new and brilliant products into the marketplace. Innovation is the catalyst for
growth in our industry. So let me make one thing clear: we hate piracy, and we hate
pirates. We are all in favor of the vigorous enforcement of fair and balanced intellec-
tual property laws.

What has happened recently, however, is a radical departure from the balanced
approach that our Constitution calls for and our public interest requires.

Over the last few years, entertainment and media industry giants have persuaded
Congress to restrict private and public use of books, music, and other material when
it is in digital form.

And now they are working through the Courts to change the laws and limit our
freedoms even further.

Many of these problems are a result of the 1998 enactment by Congress of the
Digital Millennium Copyright Act or DMCA. The DMCA includes “anti-
circumvention provisions” intended by Congress to prevent copyright pirates from
defeating anti-piracy protections on copyrighted works, or getting hold of “black box”
devices used for this purpose.

Unfortunately, these anticircumvention provisions have proven overly broad, and
are not being used as Congress intended. Instead of targeting pirates, they are being
directed against consumers, as well as scientists, and business competitors engaged
in a range of legal activities.

Here are some of the problems Americans face as a result of today’s new unbal-
anced copyright environment:

e Consumers buy new “copy-protected” Compact Discs unaware they may not play
in their PCs or automobile CD players.

e Innovators are blocked from bringing legitimate competitive products to the mar-
ket, even where no exploitation of a copyrighted work is involved. Competitors
eager to keep less expensive alternatives away from consumers have sued man-
Bfﬁcélgers of generic garage door openers and printer cartridges under the

e Venture capitalists refuse to fund legal and innovative technologies for fear of
DMCA lawsuits.

e Scientists have been threatened with prosecution if they publish their research on
digital encryption issues.

e Families are prohibited from fast-forwarding through the advertisements at the
beginning of DVDs that they bought and own.
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e Libraries and universities are unsure of whether or how they can archive and use
the digital materials they have acquired.

e Viewers who own HDTV television receivers may lose their viewing and recording
rights because of the unilateral use of “down resolution” and “Selectable Output
Controls”—by giant media companies.

e Americans’ fundamental rights to buy legal products such as VCRs and digital
video recorders are in jeopardy as media giants have declared war on the Su-
preme Court’s landmark Betamax ruling.

H.R. 107 cannot and does not address all of these harms in a single bill. It does,
however, take necessary steps to restore the balance that now leans so heavily
against consumers, innovators, and educators. Here is what H.R. 107 would do:

1. H.R. 107 would re-affirm that the Supreme Court’s holding in the Betamax case
is the law of the land,;

2. H.R. 107 would protect consumers, inventors, educators, librarians, and product
designers from prosecution or suit for “circumvention” unless their activity also
infringes the copyrighted work in question;

3. H.R. 107 would protect legitimate research from being suppressed via suit under
the DMCA; and

4. H.R. 107 would require explicit warning labels on “anti-copy CDs.”

Let me explain why, in our view, each of these areas needs to be addressed by
the Congress.

First, HR. 107 ensures that the Supreme Court’s Betamax decision will remain
the law of the land. Betamax is the legal cornerstone of our industry’s ability to in-
novate and bring new products to consumers.

H.R. 107 provides:

“It shall not be a violation of this title to manufacture, distribute, or make
noninfringing use of a hardware or software product capable of enabling signifi-
cant noninfringing use of a copyrighted work.”

This provision embodies the Supreme Court’s classic formulation in its 1984
Betamax holding.

Media giants now are running a well-funded campaign to persuade the public, the
Courts, and the Congress that the Betamax doctrine safeguarding all products hav-
ing significant non-infringing uses should now be confined to one product—the ana-
log VCR—and that it has no application in the digital age.

Actually, the opposite is true—in the digital age consumers and innovators need
the Betamax protection to be strengthened, not weakened. Some of you have visited
or heard of our annual International Consumer Electronics Show or CES. Without
the Betamax holding, many of the products on display at CES would simply not
exist. Indeed, many of the exciting new digital products American consumers are en-
joying in their living rooms today would not exist.

Twenty years ago, Hollywood asked the Supreme Court in the Betamax case to
ban a product from the marketplace, based on a projection that its predominant use
would be to infringe copyright. The Supreme Court declined to do so. Instead, it
ruled that so long as any significant non-infringing use of the product could be iden-
tified, the product deserved its place in the market.

We all know, now, that this decision allowed the creation of an entirely new mar-
ket—home video—that no one had anticipated. Even in Hollywood’s record-setting
box office year of 2003, home video generated significantly more revenue than theat-
rical releases.

But the Betamax decision unleashed more than a single new market. It rep-
resented a turning point in American cultural and economic life. The recording and
processing power of devices, long available to industry, was just starting to become
available on an affordable basis to consumers, educators, and libraries. This fright-
ened some powerful groups. The litigation against the VCR was the first shot in
their effort to keep this power out of the hands of consumers. The Supreme Court
changed history by resisting this over-reaching offensive.

The plaintiff movie studios asked the Courts for nothing less than an injunction,
to keep VCRs off the market, unless the copyright holder granted permission for the
product to be marketed, and set the terms and conditions under which it might be
configured and sold.

The Supreme Court refused to do this. The Court observed that, were it to do so,
it would be including the innovative new product in somebody else’s existing monop-
oly. In the patent law, this would mean that a patentee would effectively gain mo-
nopoly control over any other product that might contribute to infringement of the
patent.

The Court said that such a rule would “choke the wheels of commerce.” It said the
same would be true in the case of a copyright owner asking for the power to keep
a new device off the market. The Court said that such power should not be granted,
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even if the primary purpose of the new device is to infringe copyright, so long as
the device has a significant use that is non-infringing.

This outcome, in favor of a new consumer device coming to market without the
necessity for a specific license from copyright owners, was not inevitable—it was the
product of a vigorously argued, 5-4 decision. We can see now, with hindsight, that
a contrary decision would probably have choked the wheels not only of commerce,
but also of e-commerce. Without the establishment of Betamax principles, a number
of common Internet applications—and perhaps the Internet itself—would have been
vulnerable to legal challenge.

The Betamax principles must be affirmed when you mark up H.R. 107 because,
even today, it is being argued that the freedom to innovate that was established
therein should apply only very narrowly—that it was OK for analog products, but
is simply too dangerous for digital products. That it was OK for hardware, but too
dangerous for software. Such thinking in the digital era would be a serious blow
to American technical leadership, as well as to the rights of consumers. These rights
should be confirmed, not circumscribed any further.

Second, H.R. 107 would confirm that individuals “unlocking” digital media they
own would not be liable under the DMCA so long as they did not infringe the under-
lying work. The bill would do so with the following language:

“It is not a violation of this section to circumvent a technological measure in
connection with access to, or the use of, a work if such circumvention does not
result in an infringement of the copyright in the work.”

One of the central failings of the DMCA is that it preserved fair use as a defense
to copyright infringement, but more perniciously created the new crime of cir-
cumvention without a fair use defense. As a result, even if no infringement occurs
when a consumer simply unlocks something he or she owns, he or she could be held
liable under the DMCA. The Boucher-Doolittle bill would bring the two statutes into
harmony by imposing liability under the DMCA only when it also exists under the
Copyright Act.

American copyright law, unlike some in Europe, provides that those who purchase
material have an unencumbered right to make private, personal or family use of it—
such as simply watching or listening—without any obligation to the content owner.
Yet the erosion of this important principle in the digital age has been profound.

Indeed, it would be hard to go out on the street today and find a consumer who
is not a home entertainment “licensee” many times over, even if that consumer owns
no recording device at all. The same could not have been said 50 years ago, or even
20 years ago, at the time that the Betamax case was decided.

The DMCA has severely and unnecessarily aggravated this situation. The con-
sequences are extensive, and they range from the minor to the profound.

The DMCA, for example, makes it unlawful for a parent to “unlock” a DVD to
fast-forward through the multiple ads at the beginning of it. This has nothing to
do with protecting copyrighted material from reproduction or public display. Under
the Copyright Act, a grade school child has a fair use right to record a short excerpt
from a movie on VHS for use in a school project, but has no such right under the
DMCA. The Boucher-Doolittle bill would rectify this situation by providing families
with the same legal right under the DMCA.

But the problems go beyond the use of technology and media by families at home.
It has now become routine for competitors to cite the DMCA in attempts to suppress
competitive products.

When the DMCA was passed, what Member of Congress could have imagined that
it would be used by companies to sue legitimate competitors marketing universal
garage door openers or generic printer cartridges?

These competitors are not accused of infringing any intellectual property laws—
not copyright, patent, trademarks, or trade secrets. The only offense they are ac-
cused of committing is reverse engineering—or “decrypting”—their competitors’
products for compatibility purposes, thus arguably violating the DMCA.

And in the future, we can expect to see more abuse of the DMCA to forestall le-
gitimate competition. For example, CEA represents manufacturers of aftermarket
consumer electronics for automobiles. If automobile manufacturers were to put “au-
thentication chips” in their cars, makers of aftermarket products such as car stereos
or car alarms could face suit for reverse engineering the chips merely to ensure com-
patibility of aftermarket products. The entire automobile aftermarket could dis-
appear, courtesy of the DMCA.

And in a world where chips are becoming cheaper and more ubiquitous, you could
apply that scenario to nearly any other industry. Just imagine the destructive effect
on the economy and innovation. Surely this was not the intent of the DMCA.

In the unclear and hyper-litigious environment created by the DMCA, it is little
wonder that venture capitalists 