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submitted the following

REPORT
together with
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AND ADDITIONAL MINORITY VIEWS

[To accompany S. 256]

[Including cost estimate of the Congressional Budget Office]

The Committee on the Judiciary, to whom was referred the bill
(S. 256) to amend title 11 of the United States Code, and for other
purposes, having considered the same, reports favorably thereon
without amendment and recommends that the bill do pass.
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PURPOSE AND SUMMARY

S. 256, the “Bankruptcy Abuse Prevention and Consumer Protec-
tion Act of 2005,” is a comprehensive package of reform measures
pertaining to both consumer and business bankruptcy cases. The
purpose of the bill is to improve bankruptcy law and practice by
restoring personal responsibility and integrity in the bankruptcy
system and ensure that the system is fair for both debtors and
creditors.

With respect to the interests of creditors, the proposed reforms
respond to many of the factors contributing to the increase in con-
sumer bankruptcy filings, such as lack of personal financial ac-
countability,! the proliferation of serial filings, and the absence of
effective oversight to eliminate abuse in the system. The heart of
the bill’s consumer bankruptcy reforms consists of the implementa-
tion of an income/expense screening mechanism (“needs-based
bankruptcy relief” or “means testing”), which is intended to ensure
that debtors repay creditors the maximum they can afford. S. 256
also establishes new eligibility standards for consumer bankruptcy
relief and includes provisions intended to deter serial and abusive
bankruptcy filings. It substantially augments the responsibilities of
those charged with administering consumer bankruptcy cases as
well as those who counsel debtors with respect to obtaining such
relief. In addition, the bill caps the amount of homestead equity a
debtor may shield from creditors, under certain circumstances.

S. 256 also includes various consumer protection reforms. The
bill penalizes a creditor who unreasonably refuses to negotiate a
pre-bankruptcy debt repayment plan with a debtor. It strengthens
the disclosure requirements for reaffirmation agreements (agree-
ments by which debtors obligate themselves to repay otherwise dis-
chargeable debts) so that debtors will be better informed about
their rights and responsibilities. The legislation requires certain
monthly credit card billing statements to include specified explana-
tory statements regarding the increased amount of interest and re-
payment time associated with making minimum payments. The bill
requires certain home equity loan and credit card solicitations to
include enhanced consumer disclosures. It also prohibits a creditor
from terminating an open end consumer credit plan simply because
the consumer has not incurred finance charges on the account. S.
256 allows debtors to shelter from the claims of creditors certain
education IRA plans and retirement pension funds. It requires
debtors to receive credit counseling before they can be eligible for
bankruptcy relief so that they will make an informed choice about
bankruptcy, its alternatives, and consequences. The bill also re-

1 As one academic explained:

[SThoplifting is wrong; bankruptcy is also a moral act. Bankruptcy is a moral as well
as an economic act. There is a conscious decision not to keep one’s promises. It is a
decision not to reciprocate a benefit received, a good deed done on the promise that you
will reciprocate. Promise-keeping and reciprocity are the foundation of an economy and
healthy civil society.
Bankruptcy Reform: Joint Hearing Before the Subcomm. on Commercial and Administrative Law
of the House Comm. on the Judiciary and the Subcomm. on Administrative Oversight and the
Courti of the Senate Comm. on the Judiciary, 106th Cong. 98 (1999) (statement of Prof. Todd
Zywicki).
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quires debtors, after they have filed for bankruptcy, to participate
in financial management instructional courses so they can hope-
fully avoid future financial distress.

With respect to business bankruptcy, S. 256 includes several sig-
nificant provisions intended to heighten administrative scrutiny
and judicial oversight of small business bankruptcy cases, which
often are the least likely to reorganize successfully. In addition, it
contains provisions designed to reduce systemic risk in the finan-
cial marketplace, the enactment of which Federal Reserve Board
Chairman Alan Greenspan described as being “extremely impor-
tant.”2 The bill includes heightened protections for family farmers
facing financial distress and allows family fishermen to qualify for
a specialized form of bankruptcy relief currently available only to
family farmers. The bill also includes provisions concerning
transnational insolvencies, bankrupt health care providers, the
treatment of tax claims, and data collection. In response to the ex-
ponential increase in bankruptcy filings, the bill authorizes the cre-
ation of 28 additional bankruptcy judgeships.

BACKGROUND AND NEED FOR THE LEGISLATION

On February 1, 2005, Senator Charles Grassley (R-IA) (for him-
self and seven original cosponsors) introduced S. 256, the “Bank-
ruptcy Abuse Prevention and Consumer Protection Act of 2005.”
Thereafter, F. James Sensenbrenner, Jr., Chairman of the House
Committee on the Judiciary, (for himself and 60 original cospon-
sors) introduced legislation (H.R. 685) identical to S. 256 on Feb-
ruary 9, 2005.

S. 256, as introduced, is substantively identical to legislation that
the House passed in the prior Congress on two separate occasions
with overwhelming bipartisan support.? It is also substantively
similar to a modified version of a bankruptcy reform conference re-
port that the House passed in the 107th Congress by a vote of 244
to 116.4

FACTORS SUPPORTING BANKRUPTCY REFORM

Representing the most comprehensive set of reforms in more
than 25 years, S. 256’s consumer bankruptcy provisions respond to
several factors. First, the recent escalation of consumer bankruptcy
filings does not appear to be just a temporary event, but part of
a generally consistent upward trend.5 In 1998, for example, bank-
ruptey filings exceeded one million for the first time in our nation’s

2 Letter from Alan Greenspan, Chairman, Federal Reserve Board, to F. James Sensenbrenner,
Jr., Chairman, Committee on the Judiciary (Sept. 3, 2002) (on file with the Subcommittee on
Commercial and Administrative Law).

30n March 19, 2003, the House passed H.R. 975, the “Bankruptcy Abuse Prevention and Con-
sumer Prevention Act of 2003,” by a vote of 315 to 113. 149 CONG. RECc. H2099-00 (daily ed.
Mar. 19, 2003). Thereafter, the House, on January 28, 2004, passed S. 1920, as amended, the
text of which was substituted with the text of H.R. 975, as passed by the House, by a vote of
265 to 99. 150 CoNG. REC. H218-19 (daily ed. Jan. 28, 2004).

4H.R. Rep. No. 107-617 (2002). The modifications consisted of the deletion of two provisions,
one dealing with unlawful protest activities and the other authorizing additional bankruptcy
judgeships. The text of the conference report, as modified, was introduced as H.R. 5545, the
“Bankruptcy Abuse Prevention and Consumer Protection Act of 2003.” H.R. 5545, 107th Cong.
(2002). In turn, the text of H.R. 5545 was substituted as an amendment to H.R. 333. The House,
thereafter, passed H.R. 333, as amended. 148 CoONG. REc. H8876-77 (daily ed. Nov. 14, 2002).

5Press Release, Administrative Office of the U.S. Courts, Record Breaking Bankruptcy Filings
Reported in Calendar Year 2002, at 1 (Feb. 14, 2003) (noting that “[blankruptcy filings continue
to break historic records”).



4

history. Over the past decade, the number of bankruptcy filings has
nearly doubled to more than 1.6 million cases filed in fiscal year
2004.6 As a result, there is a growing perception that bankruptcy
relief may be too readily available and is sometimes used as a first
resort, rather than a last resort.” Despite the view of opponents of
bankruptcy reform that abuse in the system is not widespread and
that most bankruptcy filings result from causes beyond debtors’
control, such as family illness, job loss or disruption, or divorce,®
the Committee concluded that reforms were nevertheless nec-
essary.

Second, there are significant losses asserted to be associated with
bankruptcy filings. As one witness explained during the Senate Ju-
diciary Committee’s hearing on S. 256 earlier this year:

Like all other business expenses, when creditors are unable to
collect debts because of bankruptcy, some of those losses are
inevitably passed on to responsible Americans who live up to
their financial obligations. Every phone bill, electric bill, mort-
gage, furniture purchase, medical bill, and car loan contains an
implicit bankruptcy “tax” that the rest of us pay to subsidize
those who do not pay their bills. Exactly how much of these
bankruptcy losses is passed on from lenders to consumer bor-
rowers is unclear, but economics tells us that at least some of
it is. We all pay for bankruptcy abuse in higher down pay-
ments, higher interest rates, and higher costs for goods and
services.?

According to some analyses, the increase in consumer bankruptcy
filings has adverse financial consequences for our nation’s economy.
For instance, it was estimated that in 1997 alone more than $44
billion of debt was discharged by debtors who filed for bankruptcy
relief,10 a figure when amortized on a yearly basis amounts to a
loss of at least $110 million every day.l! These losses, according to
one estimate, translate into a $400 annual “tax” on every house-
hold in our nation.12 In 2003, the Nilson Report (a credit industry
newsletter) announced that issuers of proprietary and general pur-

6 See Press Release, Administrative Office of the U.S. Courts, Bankruptcy Filings Down in Fis-
cal Year 2004, at 1 (Dec. 3, 2004) (noting that “[d]espite the drop in filings, bankruptcies remain
at historic highs, well above the 1.5 million record first set in 2002”); Becky Yerak, Bankrupt
Filings in E. Mich. Skyrocket; High Debt, Slow Economy Spur 22% Increase in 2002, Biggest
Jump in the United States, THE DETROIT NEWS, Feb. 24, 2003, at 1A (noting that in the Eastern
District of Michigan alone, bankruptcy filings for 2002 increased by 22 percent over the prior
year).

7See, e.g., Becky Yerak, Bankrupt Filings in E. Mich. Skyrocket; High Debt, Slow Economy
Spur 22% Increase in 2002, Biggest Jump in the United States, THE DETROIT NEWS, Feb. 24,
2003, at 1A (noting that “[t]he stigma of filing for bankruptcy continues to abate while, at the
same time, lenders impose few if any credit restrictions”).

8See, e.g., Bankruptcy Abuse Prevention and Consumer Protection Act of 2005: Hearing on S.
%V56 Befz))re the Senate Comm. on the Judiciary, 109th Cong. (2005) (statement of Prof. Elizabeth

arren).

9 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005: Hearing on S. 256 Before
the Senate Comm. on the Judiciary, 109th Cong. (2005) (prepared statement of Prof. Todd
Zywicki).

10 Bankruptcy Reform Act of 1998 (Pt. 1): Hearings on H.R. 3150 Before the Subcomm. on Com-
mercial and Administrative Law of the House Comm. on the Judiciary, 105th Cong. 147 (1998)
(statement of Mark Lauritano, Senior Vice President, WEFA, Inc.).

11 Bankruptcy Reform: Joint Hearing Before the Subcomm. on Commercial and Administrative
Law of the House Comm. on the Judiciary and the Subcomm. on Administrative Oversight and
the Courts of the Senate Comm. on the Judiciary, 106th Cong. 26 (1999) (statement of Dean
Sheaffer on behalf of the National Retail Federation).

12 Bankruptcy Reform Act of 1998 (Pt. 1): Hearings on H.R. 3150 Before the Subcomm. on Com-
mercial and Administrative Law of the House Comm. on the Judiciary, 105th Cong. 147 (1998)
(statement of Mark Lauritano, Senior Vice President, WEFA, Inc.).
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pose credit cards “lost $18.9 billion in 2002 from consumer bank-
ruptcy filings,” an increase of 15.1 percent over the prior year.13
The Credit Union National Association (CUNA) reported that cred-
it unions, as of 2002, lost “nearly $3 billion from bankruptcies”
since Congress began its consideration of bankruptcy reform legis-
lation in 1998.14 CUNA estimates that over 40% of all credit union
losses in 2004 will be bankruptcy-related, and those losses will
total approximately $900 million.15

A third factor motivating comprehensive reform is that the
present bankruptcy system has loopholes and incentives that allow
and—sometimes—even encourage opportunistic personal filings
and abuse. A civil enforcement initiative undertaken in 2002 by the
United States Trustee Program (a component of the Justice Depart-
ment charged with administrative oversight of bankruptcy cases)
has “consistently identified” such problems as “debtor misconduct
and abuse, misconduct by attorneys and other professionals, prob-
lems associated with bankruptcy petition preparers, and instances
where a debtor’s discharge should be challenged.” 16 According to
the United States Trustee Program, “Abuse of the system is more
widespread than many would have estimated.”1? Such abuse ulti-
mately hurts consumers as well as creditors.

A fourth factor relates to the fact that some bankruptcy debtors
are able to repay a significant portion of their debts, according to
several studies.!® Current law, however, has no clear mandate re-
quiring these debtors to repay their debts. Accordingly, “[w]hile
there is a universal agreement among the courts that an individual
debtor’s ability to repay his or her debts from future earnings is,
at the very least, a factor in determining whether substantial
abuse would occur in a chapter 7 case, there are differences among
the courts as to the extent to which they rely on a debtor’s ability
to repay.” 19

13 Bankruptcy Losses on Cards, THE NILSON REPORT, Jan. 2003, at 1.

14 John K. McKechnie, III, Letter to Editor, Credit Union J. 6 (June 24, 2002); see William
R. Mapother, Counseling Could Overturn Losses, CREDIT UNION MAG. 34 (Dec. 2002) (quoting
CUNA President Dan Mica).

15 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005: Hearing on S. 256 Be-
fore the Senate Comm. on the Judiciary, 109th Cong. (2005) (prepared statement of Kenneth
Beine).

16 Antonia G. Darling & Mark A. Redmiles, Protecting the Integrity of the System: the Civil
Enforcement Initiative, AM. BANKR. INSTITUTE J. 12 (Sept. 2002).

17J. Christopher Marshall, Civil Enforcement: An Early Report, JOURNAL OF THE NAT'L ASS’N
OF BANKR. TRUSTEES (NABTALK) 39 (Fall 2002).

18 See, e.g., Bankruptcy Reform Act of 1999 (Pt. I1): Hearing on H.R. 833 Before the Subcomm.
on Commercial and Administrative Law of the House Comm. on the Judiciary, 106th Cong. 298
(1999) (statement of Thomas S. Neubig, Ernst & Young LLP—Policy Economics and Quan-
titative Analysis Group, concluding that “large numbers of 1997 U.S. chapter 7 filers have the
ability to repay large portions of their debts”); id. at 228-29 (statement of Michael E. Staten,
Credit Research Center, concluding that “about 25 percent of chapter 7 debtors could have re-
paid at least 30 percent of their non-housing debts over a 5-year repayment plan, after account-
ing for monthly expenses and housing payments” and that “[albout 5 percent of chapter 7 filers
appeared capable of repaying all of their non-housing debt over a 5-year plan,” although these
“calculations assumed income would remain unchanged relative to expenses over the 5 years”);
Marianne B. Culhane & Michaela M. White, Taking the New Consumer Bankruptcy Model for
a Test Drive: Means-Testing Real Chapter 7 Debtors, 7 AM. BANKR. L. J. 27, 31 (1999) (con-
cluding that 3.6% of sampled debtors “emerged as apparent can-pays”).

19Robert C. Furr & Marc P. Barmat, 11 U.S.C. Section 707(b)—The U.S. Trustee’s Weapon
Against Abuse, NAT'L ASS'N BANKR. TRUSTEES (NABTALK) 11, 14 (Winter 2002-03).
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PRIOR CONGRESSIONAL CONSIDERATION OF BANKRUPTCY REFORM

Proposed reforms to bankruptcy law and practice have been
under consideration by Congress for nearly eight years 20 and have
generally enjoyed broad support from the business community,
banking and financial services industries as well as other groups
such as family farmers and child support enforcement agencies. In
Congress, support for bankruptcy reform legislation has likewise
been overwhelming, bipartisan and bicameral.

Since the 105th Congress, the House has passed bankruptcy re-
form legislation on eight separate occasions. In the 105th Congress,
for example, the House passed both H.R. 3150, the “Bankruptcy
Reform Act of 1998,” and the conference report on that bill by veto-
proof margins.2! In the 106th Congress, the House passed H.R.
833, the successor to H.R. 3150, by a veto-proof margin of 313 to
10822 and agreed to the conference report23 by voice vote.2¢ Al-
though the Senate subsequently passed this legislation by a vote
of 70 to 28,25 President Clinton pocket-vetoed it. In the 107th Con-
gress, the House again registered its overwhelming support for
bankruptcy reform on two more occasions. On March 1, 2001, the
House passed H.R. 333, the “Bankruptcy Abuse Prevention and
Consumer Protection Act,” by a vote of 306 to 108.26 The House
thereafter passed a modified version of the conference report on
H.R. 333, as previously noted.2? In the last Congress, the House
passed H.R. 975, the “Bankruptcy Abuse Prevention and Consumer
Protection Act of 2003,” by a vote of 315 to 113 and S. 1920, which
consisted of the text of H.R. 975, as passed by the House, by a vote
of 265 to 99.28

Likewise, the Senate has on numerous occasions expressed
strong bipartisan support for bankruptcy reform legislation. In the
105th Congress, the Senate passed bankruptcy reform legislation
by a vote of 97 to 1.29 In the 106th Congress, the Senate passed
similar legislation by a vote of 83 to 1430 and a subsequent con-
ference report by a vote of 70 to 28.31 In the 107th Congress, the
Senate passed a bankruptcy reform bill by a vote of 82 to 16.32
Last month, the Senate passed S. 256, as amended, by a vote of
74 to 25.33

The Committee and the Subcommittee on Commercial and Ad-
ministrative Law (Subcommittee), beginning in the 105th Congress,
have held a total of 18 days of hearings on the operation of the

20 Comprehensive bankruptcy reform legislation (H.R. 2500, the “Responsible Borrower Protec-
tion Bankruptcy Act”) was first formally introduced in the House on September 18, 1997. H.R.
2500, 105th Cong. (1997).

21144 CONG. REC. H4442 (daily ed. June 10, 1998) (vote on final passage of H.R. 3150 was
306 to 118); 144 CoNG. REc. H10239-40 (daily ed. Oct. 9, 1998) (vote on final passage of the
conference report on H.R. 3150 was 300 to 125).

22145 CoNG. REc. H2771 (daily ed. May 5, 1999).

23H.R. REP. No. 106-970 (2000).

24146 CONG. REC. H9840 (daily ed. Oct. 12, 2000).

25146 CONG. REC. S11730 (daily ed. Dec. 7, 2000).

26147 CoNG. REC. H600-01 (daily ed. Mar. 1, 2001).

27 See supra note 3.

28149 CoNG. REc. H2099-00 (daily ed. Mar. 19, 2003);150 Cong. Rec. H218-19 (daily ed. Jan.
28, 2004).

29144 CONG. REC. 810767 (daily ed. Sept. 23, 1998).

30146 CoNG. REC. S255 (daily ed. Feb. 2, 2000).

31146 CONG. REC. S11730 (daily ed. Dec. 7, 2000).

32147 CONG. REC. S2379 (daily ed. Mar. 15, 2001).

33151 CONG. REC. S2474 (daily ed. Mar. 10, 2005).
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bankruptcy system and the need for reform.34 Eleven of these hear-
ings were devoted solely to consideration of S. 256’s predecessors,
H.R. 3150 (105th Congress), H.R. 833 (106th Congress), H.R. 333
(107th Congress), and H.R. 975 (108th Congress). Over the course
of these hearings, nearly 130 witnesses, representing nearly every
major constituency in the bankruptcy community, testified. With
regard to H.R. 833 alone, testimony was received from 69 wit-
nesses, representing 23 organizations, with additional material
submitted by other groups.

The Senate likewise has held numerous hearings on the subject
of bankruptcy reform and related issues. Since the 105th Congress,
the Senate has held eleven hearings, including a hearing held ear-
lier this year on S. 256.35 In fact, the inaugural hearing on H.R.

34The dates and subject matters of these hearings are as follows:
April 16, 1997:

Hearlng on the operation of the bankruptcy system and status report from the National Bank-
ruptcy Review Commission.
April 30, 1997:

Hearing on H.R. 764, the “Bankruptcy Amendments of 1997,” and H.R. 120, the “Bankruptcy
Law Technical Corrections Act of 1997.”

October 9, 1997:

Hearing on H.R. 2592, the “Private Trustee Reform Act of 1997” and review of post-confirma-
tion fees in chapter 11 cases.

November 13, 1997:

Hearing on the Report of the National Bankruptcy Review Commission.
February 12, 1998:

Hearing on H.R. 2604, the “Religious Liberty and Charitable Donation Protection Act of 1997.”
March 10-11, 18-19, 1998:

Hearings on H.R. 3150, the “Bankruptcy Reform Act of 1998, H.R. 3146, the “Consumer
Lenders and Borrowers Bankruptcy Accountability Act of 1998,” and H.R. 2500, the “Respon-
sible Borrower Protection Bankruptcy Act.”
March 11-12, 18-19, 1999:

Hearings on H.R. 833, the “Bankruptcy Reform Act of 1999.”
November 2, 1999:

Joint oversight hearing on additional bankruptcy judgeship needs.
April 11, 2000:

Oversight hearing on the limits on regulatory powers under the Bankruptcy Code.
February 7-8, 2001:

Hearings on H.R. 333, the “Bankruptcy Abuse Prevention and Consumer Protection Act of
2001.”

March 4, 2003:

Hearing on H.R. 975, the “Bankruptcy Abuse Prevention and Consumer Protection Act of
2003” and the need for bankruptcy reform.

35The Subcommittee on Administrative Oversight and the Courts of the Senate Committee
on the Judiciary conducted the following hearings:

April 11, 1997:

Hearlng on the increase in personal bankruptcies and the crisis in consumer credit.
August 1, 1997:

Hearing to review the negative impact of bankruptcy on educational funding.
August 8, 1997:

Hearing regarding bankruptcy laws for family farmers.

September 22, 1997:

Hearing on the Bankruptcy Code’s effect on religious freedom and a review of the need for
additional bankruptcy judgeships.
October 21, 1997:

Hearing to review the recommendations of the National Bankruptcy Review Commission.
December 7, 1997:

Hearing regarding international bankruptcy laws.

March 11, 1998:

Hearmg on S. 1301, “The Consumer Bankruptcy Reform Act: Seeking Fair and Practical Solu-

tions to the Consumer Bankruptcy Crisis.”
May 19, 1998:

Hearing to review business bankruptcy issues.

March 11, 1999:

Continued
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833 during the 106th Congress was held jointly by the Sub-
committee together with the Senate Subcommittee on Administra-
tive Oversight and the Courts on March 11, 1999,36 marking the
first time in more than 60 years that a bicameral hearing was held
on the subject of bankruptcy reform.37

It is also important to note that bankruptcy reform legislation is
the product of extensive bipartisan and bicameral negotiation and
compromise. For example, conferees during the 106th Congress
spent nearly seven months engaged in an informal conference to
reconcile differences between the House and Senate passed
versions of bankruptcy reform legislation. In the 107th Congress,
conferees formally met on three occasions and ultimately agreed—
after an 11-month period of negotiations—to a bipartisan con-
ference report.38

On February 10, 2005, the Senate Committee on the Judiciary
held a hearing on S. 256 that provided an opportunity to review
the reasons why the current bankruptcy system needs reform and
how this legislation would implement those reforms.3° Testimony
was received from eight witnesses, including: Kenneth Beine on be-
half of CUNA; Maria Vullo, a partner with the New York law firm
of Paul, Weiss, Rifkind, Wharton & Garrison LLP; Malcom Bennett
on behalf of the National Multi Housing Council/National Apart-
ment Association; Philip Strauss on behalf of the National Child
Support Enforcement Association; Dave McCall on behalf of the
United Steel Workers of America, AFL-CIO; R. Michael Stewart
Menzies, Sr. on behalf of the Independent Community Bankers of
America; Prof. Elizabeth Warren, Leo Gottlieb Professor of Law at
Harvard Law School; and Prof. Todd J. Zywicki, Visiting Professor
of Law at Georgetown University Law Center.

Among the matters considered at the hearing were: (1) the ade-
quacy of the current bankruptcy system with respect to the detec-
tion of fraud and abuse; (2) how abuse and fraud in the current
bankruptcy system impact on American businesses and our na-
tion’s citizens generally; (3) whether the legislation adversely im-
pacts individuals deserving of bankruptcy relief; (4) whether the

Hearing on H.R. 833, the “Bankruptcy Reform Act of 1999,” held jointly with the Sub-
committee on Commercial and Administrative Law of the House Committee on the Judiciary.

November 2, 1999:
Oversight hearing on additional bankruptcy judgeship needs held jointly with the Sub-
committee on Commercial and Administrative Law of the House Committee on the Judiciary.

February 10, 2005:

Hearing on S. 256, the “Bankruptcy Abuse Prevention and Consumer Protection Act of 2005.”

36 Representatives on behalf of the Commercial Law League of America, CUNA, MBNA Amer-
ica Bank, N.A., National Retail Federation, and the National Consumer Law Center also testi-
fied. Some of the nation’s leading jurists and academics presented testimony as well. Bankruptcy
Reform: Hearing Before the Subcomm. on Commercial and Administrative Law of the House
Comm. on the Judiciary and the Subcomm. on Administrative QOversight and the Courts of the
Senate Comm. on the Judiciary, 106th Cong. (1999).

37 Senators testifying at the hearing included Charles Grassley (R-IA), Joseph Biden (D-DE)
and Christopher Dodd (D-CT). House Members included Jim Moran (D-VA), Pete Sessions (R-
TX) and Nick Smith (R-MI). Id.

38H.R. REP. No. 107-617 (2002). Signatories on behalf of the House included: F. James Sen-
senbrenner, Jr. (R-WI), Henry Hyde (R-IL), George Gekas (R-PA), Lamar Smith (R-TX), Steve
Chabot (R-OH), Bob Barr (R-GA), Rick Boucher (D-VA), Michael Oxley (R-OH), Spencer Bachus
(R-AL), Billy Tauzin (R-LA), Joe Barton (R-TX), John Boehner (R-OH), and Michael Castle (R-
DE). Signatories on behalf of the Senate included: Patrick Leahy (D-VT), Joe Biden (D-DE),
Charles Schumer (D-NY), Orrin Hatch (R-UT), Chuck Grassley (R-IA), Jon Kyl (R-AZ), Mike
DeWine (R-OH), Jeff Sessions (R-AL), and Mitch McConnell (R-KY).

39 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005: Hearing on S. 256 Be-
fore the Subcomm. on Administrative Oversight and the Courts of the Senate Comm. on the Judi-
ciary, 109th Cong. (2005).
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proposed reforms would assist those who are charged with adminis-
trative oversight of bankruptcy cases and law enforcement matters;
and (5) whether, given current economic circumstances, the need
for comprehensive bankruptcy reform still exists.

On February 17, 2005, the Senate Judiciary Committee marked
up S. 256 and ordered the bill, as amended, to be favorably re-
ported by a vote of 12 to 5. Over the course of the markup, five
amendments were passed. These amendments consisted of the fol-
lowing:

1. an amendment by Senator Edward Kennedy (D-MA) clari-
fying that a debtor’s reasonably necessary expenses for
health insurance, disability insurance, and health savings
accounts for the debtor and for the debtor’s spouse and de-
pendents are allowed expenses under the bill’s needs-based
test;

2. an amendment by Senator Kennedy limiting retention bo-
nuses, severance pay, and other payments to insiders of the
debtor, under certain circumstances;

3. an amendment by Senator Russell Feingold (D-WI) increas-
ing the monetary threshold with respect to the venue of a
proceeding to recover a consumer debt;

4. an amendment by Senator Patrick Leahy (D-VT) clarifying
that a debt based on a Federal or state securities law viola-
tion is nondischargeable; and

5. an amendment by Senator Kennedy requiring the United
States trustee to apply to the court for the appointment of
a chapter 11 trustee if there are reasonable grounds to sus-
pect fraud, under certain circumstances.

On March 10, 2005, the Senate passed S. 256, as amended, by
a vote of 74 to 25. Nearly 130 amendments were filed. Of the
amendments that were offered, 24 failed, 24 were withdrawn, eight
were passed either by vote or unanimous consent. The amendments
that were accepted consisted of the following:

1. an amendment by Senator Jeff Sessions (R-AL) clarifying
that the special circumstances exception to the bill’s needs-
based test includes a debtor with a serious medical condi-
tion or a debtor on active duty in the military to the extent
these factors justify adjustment to income or expenses as
well as clarifying the safe harbor from the needs-based test
with respect to veterans;

2. an amendment by Senator Leahy restricting public access to
certain personal information regarding an individual con-
tained in bankruptcy case files to the extent the court finds
that disclosure of such information would create undue risk
of identity theft or other unlawful injury to such individual
or the individual’s property;

3. an amendment by Senator Arlen Specter (R-PA) increasing
the filing fees for chapter 7 and chapter 11 bankruptcy
cases, reducing the filing fees for chapter 13, and adjusting
the allocation of such fees among various governmental en-
tities;
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4. an amendment by Senator Feingold providing for the auto-
matic periodic adjustment for inflation of certain monetary
amounts specified in the Bankruptcy Code;

5. an amendment by Senator Feingold authorizing a court to:
(a) seal all public records pertaining to a fraudulent invol-
untary bankruptcy petition, under certain circumstances, (b)
prohibit any consumer reporting agency from issuing any
consumer report containing any reference to such petition;
and (c) expunge all records pertaining to such petition upon
the expiration of the statute of limitations for the crimes as-
sociated with the filing of a fraudulent involuntary bank-
ruptcy petition. It also amends the Federal criminal statute
to make it a criminal offense to file a fraudulent involuntary
bankruptcy petition; 40

6. an amendment by Senator Feingold creating an exception to
the bill’'s mandatory consumer credit counseling and finan-
cial management training requirements for a debtor who is
unable to complete these requirements because of inca-
pacity, disability, or active duty in a military combat zone;

7. an amendment by Senator Richard Durbin (D-IL) creating
an exception from the bill’s needs-based test for a disabled
veteran whose indebtedness occurred primarily during a pe-
riod when the individual was on active duty or performing
a homeland defense activity; and

8. an amendment by Senator James Talent (R-MO) author-
izing a bankruptcy trustee to avoid any transfer of property
by a debtor to a self-settled trust made within ten years
preceding the filing of the debtor’s bankruptcy case if the
debtor is a beneficiary of such trust and the debtor made
such transfer with actual intent to hinder, delay, or defraud
a creditor.

HIGHLIGHTS OF BANKRUPTCY REFORMS

Consumer Creditor Bankruptcy Protections.

Needs-Based Reforms. Chapter 7 is a form of bankruptcy relief
by which an individual debtor receives an immediate unconditional
discharge of personal liability for certain debts in exchange for re-
linquishing his or her nonexempt assets to a bankruptcy trustee for
liquidation and distribution to creditors.#! This “unconditional dis-
charge” in chapter 7 contrasts with the “conditional discharge” pro-
visions of chapter 13, under which a debtor commits to repay some
portion of his or her financial obligations in exchange for retaining
nonexempt assets and receiving a broader discharge of debt than
is available under chapter 7. Allowing consumer debtors in finan-
cial distress to choose voluntarily an “unconditional discharge” has

40This amendment is similar to legislation considered by the House in the 108th Congress.
H.R. 1529, 108th Cong. (2003). The bill was ordered favorably reported without amendment by
the House Judiciary Committee, H.R. REP. No. 108-110 (2003), and passed by voice vote by the
House. 149 CoNG. REC. H5104 (daily ed. June 10, 2003). The principal difference between this
legislation and section 332 of the Act is that the bill would have permitted the court to expunge
the case upon dismissal of the fraudulent involuntary petition.

41Under the Bankruptcy Code, only an individual may obtain a chapter 7 discharge. Thus,
a corporation is not eligible to receive a discharge under chapter 7. 11 U.S.C. § 727(a)(1).
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been a part of American bankruptcy law since the enactment of the
Bankruptcy Act of 1898.42

The concept of needs-based bankruptcy relief has long been de-
bated in the United States. President Herbert Hoover, for instance,
recommended to Congress in 1932, “The discretion of the courts in
granting or refusing discharges should be broadened, and they
should be authorized to postpone discharges for a time and require
bankrupts, during the period of suspension, to make some satisfac-
tion out of after-acquired property as a condition to the granting
of a full discharge.”43 In 1938, chapter XIII (the predecessor to
chapter 13 of the Bankruptcy Code) was enacted as a purely vol-
untary form of bankruptcy relief that allowed a debtor to propose
a plan to repay creditors out of future earnings.44

Over the ensuing years, there continued to be repeated expres-
sions of support for and opposition to means-testing bankruptcy re-
form.45 In 1967, various organizations testifying before Congress in
support of such reform included the American Bar Association, the
American Bankers Association, the Chamber of Commerce of the
United States, CUNA, the National Federation of Independent
Businesses, and the American Industrial Bankers Association.46
The Commission on the Bankruptcy Laws of the United States,
while supporting the concept that repayment plans should be “fos-
tered,” nevertheless concluded in 1973 that “forced participation by
a debtor in a plan requiring contributions out of future income has
so little prospect for success that it should not be adopted as a fea-
ture of the bankruptcy system.”47 The Bankruptcy Reform Act of
197848 retained the principle that a debtor’s decision to choose re-
lief premised on repayment to creditors should be “completely vol-
untary.” 49

Although the Bankruptcy Code as originally enacted in 1978 pro-
vided that a chapter 7 case could only be dismissed for “cause,” the
Code was amended in 1984 to permit the court to dismiss a chapter
7 case for “substantial abuse.”59 This provision, codified in section
707(b) of the Bankruptcy Code,5! was added “as part of a package
of consumer credit amendments designed to reduce perceived

42Bankruptcy Act of 1898, 30 Stat. 544 (1898) (repealed 1978). The rationale of an uncondi-
tional discharge was explained by Congress more than 100 years ago:
[Wlhen an honest man is hopelessly down financially, nothing is gained for the public
by keeping him down, but, on the contrary, the public good will be promoted by having
his assets distributed ratably as far as they will go among his creditors and letting him
start anew.

H.R. REP. No. 55-65, at 43 (1897).

43 President’s Special Message to the Congress on Reform of Judicial Procedure, 69 Pub. Pa-
pers 83, 90 (Feb. 29, 1932).

44 Chandler Act of 1938, 52 Stat. 840 (1938).

45See, e.g., REPORT OF THE COMMISSION ON THE BANKRUPTCY LAWS OF THE UNITED STATES—
JuLy 1973, H.R. Doc. No. 93 137, pt. I, at 158 (1973) (observing that “proposals have been made
to Congress from time to time that a debtor able to obtain relief under chapter XIII [predecessor
of chapter 13] should be denied relief in straight bankruptcy”).

46 Hearings on H.R. 1057 and H.R. 5771 Before the Subcomm. No. 4 of the House Comm. on
the Judiciary, 90th Cong. (1967).

47See, e.g., REPORT OF THE COMMISSION ON THE BANKRUPTCY LAWS OF THE UNITED STATES—
JuLy 1973, H.R. Doc. No. 93-137, pt. I, at 159 (1973).

48 Pub. L. No. 95-598, 92 Stat. 2549 (1978).

49H.R. REP. NO. 95-595, at 120 (1977) (observing that “[t]he thirteenth amendment prohibits
involuntary servitude” and suggesting that “a mandatory chapter 13, by forcing an individual
to work for creditors, would violate this prohibition”).

50 Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353, §312, 98
Stat. 333, 335 (1984).

5111 U.S.C. §707(b).
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abuses in the use of chapter 7.”52 It was intended to respond “to
concerns that some debtors who could easily pay their creditors
might resort to chapter 7 to avoid their obligations.” 53 In 1986, sec-
tion 707(b) was further amended to allow a United States trustee
(a Department of Justice official) to move for dismissal.54

The utility of section 707(b) is limited for several reasons. Under
current law, neither the court nor the United States trustee is re-
quired to file a motion to dismiss a chapter 7 case for substantial
abuse under section 707(b). In addition, other parties in interest,
such as chapter 7 trustees and creditors, are prohibited from filing
such motions. In fact, section 707(b) specifies that a motion under
that provision may not even be made “at the request or suggestion
of any party in interest.” 55 The standard for dismissal—substantial
abuse—is inherently vague, which has lead to its disparate inter-
pretation and application by the bankruptcy bench.5¢ Some courts,
for example, hold that a debtor’s ability to repay a significant por-
tion of his or her debts out of future income constitutes substantial
abuse and therefore is cause for dismissal; 57 others do not.58 A fur-
ther reason militating against filing section 707(b) motions is that
the Bankruptcy Code codifies a presumption that favors granting
a debtor a discharge.5°

Over the course of its hearings since the 105th Congress, the
Committee received testimony explaining that if needs-based re-
forms and other measures were implemented, the rate of repay-
ment to creditors would increase as more debtors were shifted into
chapter 13 (a form of bankruptcy relief where the debtor commits
to repay a portion or all of his debts in exchange for receiving a
broad discharge of debt) as opposed to chapter 7 (a form of bank-
ruptcy relief where the debtor receives an immediate discharge of
personal liability on certain debts in exchange for turning over his
or her nonexempt assets to the bankruptcy trustee for distribution
to creditors).

Needs-based reforms would amend section 707(b) of the Bank-
ruptcy Code to permit a court, on its own motion, or on motion of
the United States trustee, private trustee, bankruptcy adminis-
trator, or other party in interest (including a creditor), to dismiss
a chapter 7 case for abuse if it was filed by an individual debtor

526 LAWRENCE P. KING ET AL., COLLIER ON BANKRUPTCY §707.LH[2], at 707-30 (15th ed. rev.
2002).

53]d. at § 707.04.

54 Bankruptcy Judges, United States Trustees, and Family Farmer Bankruptcy Act of 1986,
Pub. L. No. 99-554, §219, 100 Stat. 3088, 3101 (1986).

5511 U.S.C. § 707(b).

56 See, e.g., David White, Disorder in the Court: Section 707(b) of the Bankruptcy Code, 1995—
96 ANN. SURVEY OF BANKR. L. 333, 355 (1996) (noting that the courts “have taken divergent
views in an attempt to define the term” and have resorted to “a variety of methods” in applying
it to specific cases); Robert C. Furr & Marc P. Barmat, 11 U.S.C. Section 707(b)—The U.S.
Trustee’s Weapon Against Abuse, NAT'L ASS’N BANKR. TRUSTEES (NABTALK) 11, 14 (Winter
2002-03).

57 See, e.g., Zolg v. Kelly (In re Kelly), 841 F.2d 908, 913—-14 (9th Cir. 1988) (observing that
the “principal factor to be considered in determining substantial abuse is the debtor’s ability to
repay debts for which a discharge is sought”).

58 See, e.g., In re Braley, 103 B.R. 758 (Bankr. E.D. Va. 1989), affd, 110 B.R. 211 (E.D. Va.
1990). Notwithstanding the fact that the debtors in Braley had disposable monthly income of
nearly $2,700, the bankruptcy court did not dismiss the case for substantial abuse. Id. at 760.
The court concluded, “Based upon this legislative history, we are persuaded that no future in-
come tests exists [sic] in 707(b) and if it did, as a finding of fact, the Braley family has insuffi-
;élent future income to merit barring the door in light of the circumstances of this Navy family.”

. at 762.

59 Section 707(b) of the Bankruptcy Code mandates that “[t]here shall be a presumption in
favor of granting the relief requested by the debtor.” 11 U.S.C. § 707(b).
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whose debts are primarily consumer debts. Alternatively, the chap-
ter 7 case could be converted to a case under chapter 11 or chapter
13 on consent of the debtor.

In addition, these reforms contemplate replacing the current
law’s presumption in favor of the debtor with a mandatory pre-
sumption of abuse that would arise under certain conditions. As
amended, section 707(b) of the Bankruptcy Code would require a
court to presume that abuse exists if the amount of the debtor’s re-
maining income, after certain expenses and other specified
amounts are deducted from the debtor’s current monthly income (a
defined term)®9 when multiplied by 60, exceeds the lower of the fol-
lowing: (1) 25 percent of the debtor’s nonpriority unsecured claims,
or $6000 (whichever is greater); or (2) $10,000. Section 102 man-
dates that the debtor’s expenses include reasonably necessary ex-
penditures for health insurance, disability insurance, and health
savings accounts for the debtor, the debtor’s spouse, and depend-
ents of the debtor. In addition, the debtor’s expenses must include
those incurred to maintain the safety of the debtor and the debtor’s
family from family violence as identified in section 309 of the Fam-
ily Violence Prevention and Services Act or other applicable law. In
addition to other specified expenses,5! the debtor’s monthly ex-
penses—exclusive of any payments for debts (unless otherwise per-
mitted)—must be the applicable monthly amounts set forth in the
Internal Revenue Service Financial Analysis Handbook 62 as Nec-

60 Section 102(b) of the bill defines “current monthly income” as the average monthly income
from all sources that the debtor receives (or, in a joint case, the debtor and the debtor’s spouse
receive), without regard to whether it is taxable income, in the six-month period preceding the
bankruptcy filing. It includes any amount paid on a regular basis by any entity (other than the
debtor or, in a joint case, the debtor and the debtor’s spouse) to the household expenses of the
debtor or the debtor’s dependents and, in a joint case, the debtor’s spouse, if not otherwise a
dependent. It excludes Social Security Act benefits and payments to victims of war crimes or
crimes against humanity on account of their status as victims of such crimes. It also excludes
payments to victims of international terrorism or domestic terrorism (as defined in 18 U.S.C.
§2331) on account of their status as victims of such terrorism.

61 Under section 102(a), a debtor’s monthly expenses may also include:

e an additional five percent of the food and clothing expense allowances under the Internal Rev-
enue Service National Standards expenses category, if demonstrated to be reasonable and nec-
essary;

e the debtor’s average monthly payments on account of secured debts, including any additional
payments to secured creditors that a chapter 13 debtor must make to retain possession of a
debtor’s primary residence, motor vehicle, or other property necessary for the support of the
debtor and the debtor’s dependents that collateralizes such debts;

e claims and expenses entitled to priority under section 507 of the Bankruptcy Code, such as
child support and alimony;

e the continuation of actual expenses paid by the debtor that are reasonable and necessary for

the care and support of an elderly, chronically ill, or disabled household member or member

of the debtor’s immediate family who is otherwise unable to pay such expenses;

housing and utility expenses in excess of those specified by the Internal Revenue Service,

under certain circumstances;

e the actual administrative expenses (including reasonable attorneys’ fees) of administering a
chapter 13 plan for the district in which the debtor resides up to ten percent of projected plan
payments, as determined under schedules issued by the Executive Office for United States
Trustees; and

the actual expenses for each dependent child under the age of 18 years up to $1,500 per year
per child to attend a private elementary or secondary school, under certain circumstances.

62 INTERNAL REVENUE SERVICE, INTERNAL REVENUE MANUAL—Financial Analysis Handbook
pt. 5.15.1 (rev. May 1, 2004).
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essary Expenses® under the National®* and Local Standards 65
categories and the debtor’s actual monthly expenditures for items
categorized as Other Necessary Expenses.¢6

The means test permits the mandatory presumption of abuse to
be rebutted only if: (1) the debtor demonstrates special cir-
cumstances justifying any additional expense or adjustment to the
debtor’s current monthly income for which there is no reasonable
alternative; and (2) such additional expense or income adjustment
caused the debtor’s current monthly income (reduced by various
amounts) when multiplied by 60 to be less than the lesser of either:
(i) 25 percent of the debtor’s nonpriority unsecured claims, or
$6,000 (whichever is greater), or (ii) $10,000.67 Special cir-
cumstances include such factors as whether the debtor has a seri-
ous medical condition or is on active duty in the Armed Services
to the extent these factors justify adjustment to income or ex-
penses.

Where the mandatory presumption of abuse does not apply or
has been rebutted, the court, in order to determine whether the
granting of relief under chapter 7 would constitute an abuse, must
consider: (1) whether the debtor filed the chapter 7 case in bad
faith; or (2) whether the totality of circumstances of the debtor’s fi-
nancial situation (including whether the debtor seeks to reject a
personal services contract and the financial need for such rejection)
demonstrates abuse.

Should a court grant a section 707(b) motion made by a trustee
and find that the action of the debtor’s counsel in filing the chapter
7 case violated Federal Rule of Bankruptcy Procedure 9011,68 S.

63 The Internal Revenue Manual defines the term “necessary expenses” as expenses:

that are necessary to provide for a taxpayer’s and his or her family’s health and welfare
and/or production of income. The expenses must be reasonable. The total necessary ex-
penses establish the minimum a taxpayer and family need to live.

Id. at pt. 5.15.1.7.

64The Internal Revenue Manual’s “National Standards” establish standards for five types of
expenses: food (includes all meals, home and away), housekeeping supplies (includes laundry
and cleaning supplies; other household products such as cleaning and toilet tissue, paper towels
and napkins; lawn and garden supplies; postage and stationary), apparel and services (includes
shoes and clothing, laundry and dry cleaning, and shoe repair), personal care products and serv-
ices (includes hair care products, haircuts, oral hygiene products, electric personal care appli-
ances), and miscellaneous (a discretionary allowance of § 100 for one person and $25 for each
additional person in a taxpayer’s family). Except for miscellaneous expenses, these expense
standards are derived from Bureau of Labor Statistics Consumer Expenditure Survey and are
stratified by income and household size. Id. at pt. 5.15.1.8.

65“Local Standards,” under the Internal Revenue Manual, establish expense standards for
housing (e.g., mortgage or rent, property taxes, interest, parking, necessary maintenance and
repair, homeowner’s or renter’s insurance, and homeowner dues and condominium fees) and
transportation expenditures (e.g., vehicle insurance, vehicle payment, maintenance, fuel, state
and local registration, parking fees, tolls, driver’s license fees, and public transportation). Utili-
ties (e.g., gas, electricity, water, fuel, oil, bottled gas, wood and other fuels, trash and garbage
collection, septic cleaning, and telephone) are included under the housing expense category.
Housing standards are established for each county within a state. Transportation standards are
determined on a regional basis. Id. at pt. 5.15.1.9.

66 The Internal Revenue Manual does not establish monetary amounts with regard to nec-
essary expenses that it characterizes as “Other Expenses.” Rather, it provides a non-exclusive
list of these expenses, that must otherwise satisfy the “necessary expense test,” described in
note 63 supra. The list includes expenditures for certain accounting and legal fees, child care,
dependent care for an elderly or disabled person, health care, taxes, court-ordered payments,
life insurance, involuntary deductions (e.g., union dues, uniforms, work shoes), charitable con-
tributions, and certain education expenses. Id. at pt. 5.15.1.10.

67The debtor must itemize and provide documentation of each additional expense or income
adjustment as well as explain the special circumstances that make such expense or income ad-
justment reasonable and necessary. In addition, the debtor must attest under oath to the accu-
racy of any information provided to demonstrate that such additional expenses or adjustments
to income are required.

68 Fed. R. Bankr. P. 9011. This rule is the bankruptcy analog to Federal Rule of Civil Proce-
dure 11, which authorizes a court to impose sanctions against an attorney or party who com-
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256 authorizes the court to order the attorney to reimburse the
trustee for all reasonable costs in prosecuting the motion, including
reasonable attorneys’ fees. In addition, the court may assess an ap-
propriate civil penalty.6°

Two types of “safe harbors” apply to the means test. One pro-
vides that only a judge, United States trustee, bankruptcy adminis-
trator, or private trustee may file a motion to dismiss a chapter 7
case under section 707(b) of the Bankruptcy Code if the debtor’s in-
come (or in a joint case, the income of debtor and the debtor’s
spouse) does not exceed the state median family income for a fam-
ily of equal or lesser size (adjusted for larger sized families), or the
state median family income for one earner in the case of a one-per-
son household. The second safe harbor provides that no motion
under section 707(b)(2) (dismissal based on a chapter 7 debtor’s
ability to repay) may be filed by a judge, United States trustee,
bankruptcy administrator, private trustee, or other party in inter-
est if the debtor (including the circumstance where the debtor is a
veteran) and the debtor’s spouse combined have income that does
not exceed the state median family income for a family of equal or
lesser size (adjusted for larger sized families), or the state median
family income for one earner in the case of a one-person house-
hold.”® In addition, the bill includes a safe harbor from the bill’s
needs-based test for a disabled veteran whose indebtedness oc-
curred primarily during a period when the individual was on active
duty (as defined in 10 U.S.C. §101(d)(1)) or performing a homeland
defense activity (as defined in 32 U.S.C. §901(1)).

Other Reforms Dealing with Abuse. S. 256 contains various re-
forms tailored to remedy certain types of fraud and abuse within
the present bankruptcy system. For example, the bill substantially
limits a debtor’s ability to file successive bankruptcy cases. It also
addresses abusive practices by consumer debtors who, for example,
knowingly load up with credit card purchases or recklessly obtain
cash advances and then file for bankruptcy relief. In addition, S.
256 prevents the discharge of debts based on fraud, embezzlement,
and malicious injury in a chapter 13 case. Other abuse reforms in-
clude a provision authorizing the court to dismiss a chapter 7 case
filed by an individual debtor convicted of a crime of violence or a
drug trafficking crime on motion of the victim, under certain cir-
cumstances. And, the court, as a condition of confirming a chapter
%3 Il)llan, must find that the debtor filed the chapter 13 case in good
aith.

The bill also restricts the so-called “mansion loophole.” Under
current bankruptcy law, debtors living in certain states can shield

mences a frivolous actions or files other inappropriate documents in violation of this Rule’s re-
quirements.

69 Section 102(a) of S. 256 specifies that the signature of an attorney on a bankruptcy petition,
pleading, or written motion constitutes a certification that the attorney has: (1) performed a rea-
sonable investigation into the circumstances giving rise to such petition, pleading or motion; and
(2) determined that the document is well grounded in fact and warranted by existing law or
a good faith argument for the extension, modification, or reversal of existing law; and does not
constitute an abuse under section 707(b)(1) of the Bankruptcy Code. Pursuant to section 102(a),
the signature of an attorney on a bankruptcy petition constitutes a certification that the attor-
ney has no knowledge after an inquiry that the information in the schedules filed with such
petition is incorrect.

70 In a case that is not a joint case, current monthly income of the debtor’s spouse is not
considered if the debtor and the debtor’s spouse are separated under applicable nonbankruptcy
law or the debtor and the debtor’s spouse are living separate and apart (other than for the pur-
pose of evading this provision) and the debtor files a statement under penalty of perjury con-
taining certain specified information.
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from their creditors virtually all of the equity in their homes. In
light of this, some debtors actually relocate to these states just to
take advantage of their “mansion loophole” laws. S. 256 closes this
loophole for abuse by requiring a debtor to be a domiciliary in the
state for at least two years before he or she can claim that state’s
homestead exemption; the current requirement can be as little as
91 days.”! The bill further reduces the opportunity for abuse by re-
quiring a debtor to own the homestead for at least 40 months be-
fore he or she can use state exemption law; current law imposes
no such requirement.”2 S. 256 prevents securities law violators and
others who have engaged in criminal conduct from shielding their
homestead assets from those whom they have defrauded or injured.
If a debtor was convicted of a felony, violated a securities law, or
committed a criminal act, intentional tort, or engaged in reckless
misconduct that caused serious physical injury or death, the bill
overrides state homestead exemption law and caps the debtor’s
homestead exemption at $125,000. To the extent a debtor’s home-
stead exemption was obtained through the fraudulent conversion of
nonexempt assets (e.g., cash) during the ten-year period preceding
the filing of the bankruptcy case, S. 256 requires such exemption
to be reduced by the amount attributable to the debtor’s fraud.

S. 256 also authorizes a trustee to avoid any transfer of property
that a debtor made to a self-settled trust (of which the debtor is
a beneficiary) within the ten-year period preceding the filing of the
debtor’s bankruptcy case if the debtor made the transfer with ac-
tual intent to hinder, delay, or defraud a creditor of the debtor.

Protections for Creditors—In General. S. 256 includes provisions
intended to provide greater protections for creditors, while ensuring
that the claims of those creditors entitled to priority treatment,
such as spousal and child support claimants, are not adversely im-
pacted. These include provisions: (1) ensuring that creditors receive
proper and timely notice of important events and proceedings in a
bankruptcy case; (2) prohibiting abusive serial filings and extend-
ing the period between successive discharges; and (3) implementing
various provisions designed to improve the accuracy of the informa-
tion contained in debtors’ schedules, statements of financial affairs.
They also clarify that creditors holding consumer debts may par-
ticipate without counsel at the section 341 meeting of creditors
(which provides an opportunity for creditors to examine the debtor
under oath).

Enforcement of Family Support Obligations. S. 256 accords do-
mestic and child support claimants a broad spectrum of special pro-
tections. The legislation creates a uniform and expanded definition
of domestic support obligations to include debts that accrue both
before or after a bankruptcy case is filed. It gives the highest pay-
ment priority for these debts (current law only accords them a sev-
enth-level priority),”® with allowance for the payment of trustee ad-
ministrative expenses, under certain conditions. In addition, the
bill mandates that a debtor must be current on postpetition domes-
tic support obligations to confirm a chapter 11, chapter 12 (family

71See 11 U.S.C. §522(b)(2)(2)(A).

72If the debtor owns the homestead for less than 40 months, the provision imposes a $125,000
homestead cap. In effect, this provision overrides state exemption law authorizing a homestead
exemption in excess of this amount and allows such law to control if it authorizes a homestead
exemption in a lesser amount.

7311 U.S.C. §507(a)(7).
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farmer) or chapter 13 plan of reorganization. To facilitate the do-
mestic support collection efforts by governmental units, the legisla-
tion creates various exceptions to automatic stay provisions of the
Bankruptcy Code (which enjoin many forms of creditor collection
activities). It also broadens the categories of nondischargeable fam-
ily support obligations with the result that these debts will not be
extinguished at the end of the bankruptcy process. The legislation,
in addition, mandates that spousal and child support claimants as
well as state child support agencies receive specified information
and notices relevant to pending bankruptcy cases.

Protections for Secured Creditors. S. 256’s protections for secured
creditors include a prohibition against bifurcating a secured debt
incurred within the 910-day period preceding the filing of a bank-
ruptcy case if the debt is secured by a purchase money security in-
terest in a motor vehicle acquired for the debtor’s personal use.
Where the collateral consists of any other type of property having
value, S. 256 prohibits bifurcation of specified secured debts if in-
curred during the one-year period preceding the filing of the bank-
ruptcy case. The bill clarifies current law to specify that the value
of a claim secured by personal property is the replacement value
of such property without deduction for the secured creditor’s costs
of sale or marketing. In addition, the bill terminates the automatic
stay with respect to personal property if the debtor does not timely
reaffirm the underlying obligation or redeem the property.’¢ S. 256
also specifies that a secured claimant retains its lien in a chapter
13 case until the underlying debt is paid or the debtor receives a
discharge.

Protections for Lessors. With respect to the interests of lessors,
S. 256 requires chapter 13 debtors to remain current on their per-
sonal property leases and to provide proof of adequate insurance.
The bill specifies that a lessor may condition assumption of a per-
sonal property lease on cure of any outstanding default and it pro-
vides that a lessor is not required to permit such assumption. The
bill also addresses a problem faced by thousands of large and small
residential landlords across the nation whose tenants file for bank-
ruptcy relief solely for the purpose of staying pending eviction pro-
ceedings so that they can live “rent free.”

Consumer Debtor Bankruptcy Protections. The bill’s consumer
protections include provisions strengthening professionalism stand-
ards for attorneys and others who assist consumer debtors with
their bankruptcy cases. S. 256 mandates that certain services and
specified notices be given to consumers by professionals and others
who provide bankruptcy assistance. To ensure compliance with
these provisions, the bill institutes various enforcement mecha-
nisms.

In addition, S. 256 amends the Truth in Lending Act to require
certain credit card solicitations, monthly billing statements, and re-
lated materials to include important disclosures and explanatory
statements regarding introductory interest rates and minimum
payments, among other matters. These additional disclosures are
intended to give debtors important information to enable them to
better manage their financial affairs.

74 Redemption is a method by which a chapter 7 debtor can retain certain types of personal
property by paying the holder of a lien on such property the allowed amount of the holder’s se-
cured lien. 11 U.S.C. §722.
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S. 256 contains provisions to help debtors better understand
their rights and obligations with respect to reaffirmation agree-
ments. To enforce these protections, the bill requires the Attorney
General to designate a United States Attorney for each judicial dis-
trict and a FBI agent for each field office to have primary law en-
forcement responsibility regarding abusive reaffirmation practices,
among other matters.

The legislation also expands a debtor’s ability to exempt certain
tax-qualified retirement accounts and pensions. It creates a new
provision that allows a consumer debtor to exempt certain edu-
cation IRAs and state tuition plans for his or her child’s postsec-
ondary education from the claims of creditors.

Most importantly, S. 256 requires debtors to participate in credit
counseling programs before filing for bankruptcy relief (unless spe-
cial circumstances do not permit such participation). The legisla-
tion’s credit counseling provisions are intended to give consumers
in financial distress an opportunity to learn about the consequences
of bankruptcy—such as the potentially devastating effect it can
have on their credit rating 7”>—before they decide to file for bank-
ruptcy relief. The bill also requires debtors, after they file for bank-
ruptcy relief, to receive financial management training that will
provide them with guidance about how to manage their finances,
so that they can avoid future financial difficulties. The mandatory
credit counseling and financial management training requirements
do not apply if the debtor is unable to complete these requirements
because of incapacity or disability, or because he or she is on active
duty in a military combat zone.

Other debtor protections include expanded notice requirements
for consumers. Under the bill, individuals with primarily consumer
debts must receive notice of alternatives to bankruptcy relief before
they file for bankruptcy and it requires them to be informed of
other matters pertaining to the integrity of the bankruptcy system.
The legislation also permits certain filing fees and related charges
to be waived, in appropriate cases, for individuals who lack the
ability to pay these costs.

Highlights of Business Bankruptcy Reforms.

S. 256 contains a comprehensive set of reforms pertinent to busi-
ness bankruptcies. They include provisions addressing the special
problems presented by small business bankruptcies and single
asset real estate debtors as well as provisions dealing with busi-
ness bankruptcy cases in general. S. 256 establishes a new form of
bankruptcy relief for transnational insolvencies intended to pro-
mote international comity and greater certainty. It also includes
provisions concerning the treatment of certain financial contracts
under the banking laws as well as under the Bankruptcy Code. S.
256 responds to the special needs of family farmers by making
chapter 12 of the Bankruptcy Code (a form of bankruptcy relief
available only to eligible family farmers) permanent. For the first
time, it also allows certain family fishermen to qualify for chapter
12 relief.

75 Under current law, for example, a bankruptcy filing may be reported on a consumer’s credit
report for ten years. 15 U.S.C. § 1681c (2002).
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Protections Against Excessive Payments To a Debtor’s Insiders
and Fraud by a Debtor’s Management. S. 256 significantly restricts
a corporate debtor’s ability to pay bonuses, severance payments,
and other payments to insiders of the debtor after the bankruptcy
case is filed and requires the court to approve any such payment.
In addition, it requires the United States trustee to apply for the
appointment of a trustee if there are reasonable grounds to suspect
that current members of a chapter 11 debtor’s governing body,
chief executive officer, chief financial officer, or members of the
debtor’s governing body who selected the debtor’s chief executive of-
ficer or chief financial officer participated in actual fraud, dishon-
esty, or criminal conduct in the management of the debtor or the
debtor’s public financial reporting.

Protections for Employees. S. 256 provides heightened protections
for employees. It requires certain back pay awards granted as a re-
sult of a debtor’s violation of Federal or state law to receive one of
the highest payment priorities in a bankruptcy case. In addition,
the bill streamlines the appointment of an ERISA administrator for
an employee benefit plan, under certain circumstances, to minimize
the disruption that results when an employer files for bankruptcy
relief. S. 256 also increases the monetary cap on wage and em-
ployee benefit claims entitled to priority under the Bankruptcy
Code from $4,650 to $10,000 and lengthens the reachback period
for wage claims from 90 days to 180 days. The bill amends the
Bankruptcy Code to facilitate the recovery of avoidable transfers
and excessive pre- and post-petition compensation, such as bo-
nuses, paid to insiders of a debtor. In addition, S. 256 limits the
ability of chapter 11 debtors to unilaterally terminate retiree ben-
efit plans on the eve of bankruptcy.

Small Business/Single Asset Real Estate Debtors. S. 256 includes
provisions with respect to small business and single asset real es-
tate debtors largely derived from recommendations of the National
Bankruptcy Review Commission.”6

Most chapter 11 cases are filed by small business debtors. Al-
though the Bankruptcy Code envisions that creditors should play
a major role in the oversight of chapter 11 cases, this often does
not occur with respect to small business debtors. The main reason
is that creditors in these smaller cases do not have claims large
enough to warrant the time and money to participate actively in
these cases. The resulting lack of creditor oversight creates a great-
er need for the United States trustee to monitor these cases closely.
Nevertheless, the monitoring of these debtors by United States
trustees varies throughout the nation. S. 256 addresses the special
problems presented by small business cases by instituting a variety
of time frames and enforcement mechanisms designed to weed out
small business debtors who are not likely to reorganize. It also re-
quires these cases to be more actively monitored by United States
trustees and the bankruptcy courts.

With regard to the Bankruptcy Code’s treatment of single asset
real estate debtors, S. 256 makes several amendments. First, it
eliminates the monetary cap from the single asset real estate debt-
or definition. Second, it makes these debtors subject to the bill’s

76 See generally REPORT OF THE NATIONAL BANKRUPTCY REVIEW COMMISSION, at 303-706 (Oct.
20, 1997).
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small business reforms. Third, S. 256 amends the automatic stay
provisions by permitting a single asset real estate debtor to make
requisite interest payments out of rents or other proceeds gen-
erated by the real property.

Financial Contracts. S. 256 contains a series of provisions per-
taining to the treatment of certain financial transactions under the
Bankruptcy Code and relevant banking laws.”7 These provisions
are intended to reduce “systemic risk” in the banking system and
financial marketplace.”® To minimize the risk of disruption when
parties to these transactions become bankrupt or insolvent, the bill
amends provisions of the banking and investment laws, as well as
the Bankruptcy Code, to allow the expeditious termination or net-
ting of certain types of financial transactions. Many of these provi-
sions are derived from recommendations issued by the President’s
Working Group on Financial Markets 7 and revisions espoused by
the financial industry.

Family Farmers and Family Fishermen. S. 256 helps small fam-
ily farmers facing financial distress. While current bankruptcy law
has a specialized form of bankruptcy relief—chapter 12—that is
specifically designed for family farmers, its benefits for farmers are
limited because of its restrictive eligibility requirements. S. 256 re-
sponds to this problem in several key respects: it more than dou-
bles the debt eligibility limit and requires it to be periodically ad-
justed for inflation; it lowers the requisite percentage of a farmer’s
income that must be derived from farming operations; and it gives
farmers more flexibility with respect to how certain creditors can
be repaid. As a result, many more deserving family farmers facing
financial hard times will be able to avail themselves of chapter 12.
In addition, S. 256 makes chapter 12 a permanent component of
the bankruptcy laws and extends the benefits of this form of bank-
ruptcy relief to family fishermen.

Transnational Insolvencies. In response to the increasing
globalization of business enterprises and operations, S. 256 estab-
lishes a separate chapter under the Bankruptcy Code devoted to
transnational insolvencies. These provisions are intended to pro-
vide greater legal certainty for trade and investment as well as to
provide for the fair and efficient administration of these cases.
They reflect consensus recommendations of the National Bank-
ruptcy Review Commission.80

771n addition to the Bankruptcy Code, the bill amends the Federal Deposit Insurance Act, the
Financial Institutions Reform, Recovery and Enforcement Act of 1989, the Federal Deposit In-
surance Corporation Improvement Act of 1991, the Federal Reserve Act, and the Securities In-
vestor Protection Act of 1971.
78 The report on H.R. 4393, a bill substantially similar to title IX of S. 256 that was introduced
in the 105th Congress, explained as follows:
Systemic risk is the risk that the failure of a firm or disruption of a market or settle-
ment system will cause widespread difficulties at other firms, in other market segments
or in the financial system as a whole. If participants in certain financial activities are
unable to enforce their rights to terminate financial contracts with an insolvent entity
in a timely manner, or to offset or net their various contractual obligations, the result-
ing uncertainty and potential lack of liquidity could increase the risk of an inter-market
disruption.
H.R. REP. No. 105-688, pt. 1, at 2 (1998).
79The Working Group’s members included representatives from the Commodity Futures Trad-
ing Commission, the Federal Deposit Insurance Corporation, the Board of Governors of the Fed-
eral Reserve System, the Federal Reserve Bank of New York, the Securities and Exchange Com-
mission, and the Department of the Treasury, including the Office of the Comptroller of the Cur-
rency. Id. at 1.
80 REPORT OF THE NATIONAL BANKRUPTCY REVIEW COMMISSION, at 351-70 (Oct. 20, 1997).
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Protections for Small Business Owners. Under current bank-
ruptcy law, a business can be sued by a bankruptcy trustee and
forced to pay back—as a preferential transfer—monies previously
paid to it by a firm that later files for bankruptcy protection. S. 256
contains provisions making it easier—particularly for small busi-
nesses—to defend against these suits. These provisions largely re-
flect recommendations of the National Bankruptcy Review Com-
mission.81

Health Care Providers. S. 256 adds a provision to the Bankruptcy
Code intended to give patients of bankrupt health care providers
various protections. These include provisions specifying require-
ments for the disposal of patient records so that a patient’s privacy
and the confidentiality of such records when they are in the cus-
tody of a health care business in bankruptcy are protected. In addi-
tion, the bill includes a provision according administrative expense
priority to the actual, necessary costs and expenses of closing a
health care business (including the disposal of patient records or
transferral of patients) incurred by a trustee, Federal agency, or a
department or state agency. If warranted, it also authorizes the
court to order the appointment of an ombudsman to monitor the
quality of patient care and to represent the interests of the pa-
tients. Other provisions include the requirement that a bankruptcy
trustee use all reasonable and best efforts to transfer patients from
a health care business that is being closed to an appropriate alter-
native facility that meets certain specified criteria.

Other Provisions Having General Impact.

Privacy Protections. Under current law, nearly every item of in-
formation filed in a bankruptcy case is made available to the pub-
lic. S. 256 restricts public access to certain personal information
pertaining to an individual contained a bankruptcy case file to the
extent the court finds that disclosure of such information would
create undue risk of identity theft or other unlawful injury to the
individual or the individual’s property. In addition, the bill pro-
hibits the disclosure of the names of the debtor’s minor children
and requires such information to be kept in a nonpublic record,
which can be made available for inspection only by the court and
certain other designated entities. Further, S. 256 prohibits the sale
of customers’ personally identifiable information by a business
debtor unless certain conditions are satisfied.

Additional Bankruptcy Judgeships. S. 256 authorizes 28 addi-
tional bankruptcy judgeships on a temporary basis and extends
three currently existing temporary judgeships.82 This provision re-
sponds to the 59 percent increase in the caseload of bankruptcy

81]d. at 793-803.

82 Districts authorized additional bankruptcy judgeships under S. 256 include the following:
Eastern District of California (one), Central District of California (three), Delaware (four),
Southern District of Florida (two), Southern District of Georgia (one), Maryland (three), Eastern
District of Michigan (one), Southern District of Mississippi (one), New Jersey (one), Nevada
(one), Eastern District of New York (one), Northern District of New York (one), Southern Dis-
trict of New York (one), Eastern District of North Carolina (one), Eastern District of Pennsyl-
vania (one), Middle District of Pennsylvania (one), Puerto Rico (one), South Carolina (one),
Western District of Tennessee (one), Eastern District of Virginia (one).
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judges since 1992, reported by the Administrative Office of the
United States Courts.83

Miscellaneous Provisions. Under current law, an appeal from a
bankruptcy court decision must be heard by a Federal district court
or bankruptcy appellate panel before it may be heard by a Federal
court of appeals. S. 256 authorizes a direct appeal from a bank-
ruptcy court decision to the court of appeals, under certain cir-
cumstances. Other general provisions include allowing attorneys to
share compensation with bona fide public service attorney referral
programs, and mandating that a bankruptcy court conduct sched-
uling conferences in a bankruptcy case if necessary to further its
expeditious and economical resolution. In addition, the bill requires
the United States Trustee Program to compile various statistics re-
garding chapter 7, 11 and 13 cases and to make these data avail-
able to the public. S. 256 also permits a court to seal all public
records pertaining to a fraudulent involuntary bankruptcy petition,
under certain circumstances, and to prohibit a consumer reporting
agency from issuing a consumer report containing any reference to
such petition.

HEARINGS
The Committee on the Judiciary held no hearings on S. 256.

COMMITTEE CONSIDERATION

On March 16, 2005, the Committee met in open session and or-
dered favorably reported the bill S. 256 without an amendment by
a recorded vote of 22 to 13, a quorum being present.

VOTES OF THE COMMITTEE

In compliance with clause 3(b) of rule XIII of the Rules of the
House of Representatives, the Committee notes that the following
roll call votes occurred during the Committee’s consideration of S.
256.

1. An amendment by Mr. Conyers disallowing: (a) claims result-
ing from an assignment of a debtor’s right to receive military pay,
or military pension or disability benefits; (b) certain claims owed by
a servicemember or a dependent of a servicemember that are either
secured or conditioned upon a personal check held for future de-
posit or electronic access to a bank account; or (3) claims owed by
a servicemember or dependent of a servicemember requiring the
payment of interest and other charges in excess of 36 percent. The
amendment also allows the discharge of certain debts based on the
debtor’s right to receive military pay, or military pension or dis-
ability benefits. Defeated 15 to 20.

ROLLCALL NO. 1

Ayes Nays Present

Mr. Hyde
Mr. Coble X
Mr. Smith (Texas) X

83 Press Release, Administrative Office of the U.S. Courts, Record Breaking Bankruptcy Fil-
ings Reported in Calendar Year 2002 (Feb. 14, 2003) (noting that “no new bankruptcy judge-
ships have been created since 1992”).
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ROLLCALL NO. 1—Continued

Ayes

Nays Present

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Ms.
Ms.
Ms.
Mr.
Mr.
Mr.
Mr.
Mr.
Ms.
Mr.
Mr.
Mr. Sensenbrenner, Chairman

Gallegly
Goodlatte

Chabot

Lungren

Jenkins

Cannon
Bachus

Inglis

Hostettler

Green

Keller

Issa

Flake

Pence

Forbes

King

Feeney

Franks

Gohmert

Conyers

Berman

Boucher

Nadler

Scott

Watt

Lofgren

Jackson Lee

Waters

Meehan

Delahunt

Wexler

Weiner

Schiff

Sanchez

Smith

Van Hollen

Total

> >

<X <X <X <X <X X X <

><X <X XX X< >

>< > > > > < >

><X > > > > > XX > >

X

15

20

2. An amendment by Mr. Watt and Mr. Delahunt disallowing a
claim for a debt based on an extension of credit on which the an-
nual rate of interest in excess of 50 percent was imposed or in ex-
cess of a limit on allowable interest under applicable nonbank-
ruptcy law. Defeated 9 to 15.

ROLLCALL NO. 2

Ayes Nays Present
Mr. Hyde
Mr. Coble X
Mr. Smith (Texas) X
Mr. Gallegly X
Mr. Goodlatte
Mr. Chabot X
Mr. Lungren X
Mr. Jenkins X
Mr. Cannon X
Mr. Bachus
Mr. Inglis
Mr. Hostettler X
Mr. Green X
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ROLLCALL NO. 2—_Continued

Ayes

Nays Present

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Ms.
Ms.
Ms.
Mr.

Mr.
Mr.
Mr.
Mr.

Ms.

Mr.
Mr.
Mr.

Keller

Issa

Flake

Pence

Forbes

King
Feeney

Franks

Gohmert

Conyers

Berman
Boucher

Nadler

Scott

Watt

Lofgren

Jackson Lee

Waters

Meehan

Delahunt

Wexler

Weiner

Schiff

Sanchez

Smith (Washington)

Van Hollen

Sensenbrenner, Chairman

Total

> > X<

> >

> >

> >< > >

X

9

15

3. An amendment by Mr. Watt amending section 102 of the bill
to permit a debtor to claim as an expense, in addition to elemen-
tary and secondary school educational expenses, the actual tuition
costs per each child (exclusive of room and board) to attend a post-
secondary education institution, and certain other educational pro-
grams. Defeated 10 to 17.

ROLLCALL NO. 3

Ayes

Nays Present

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

Hyde

Coble

Smith (Texas)

Gallegly

Goodlatte

Chabot

Lungren

Jenkins

Cannon

Bachus

Inglis

Hostettler

Green

Keller

Issa

Flake

Pence

Forbes

King

Feeney

Franks

Gohmert

>< > > > X<

>< > >< ><

> >< >< <
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ROLLCALL NO. 3—_Continued

Ayes Nays Present

Mr. Conyers X
Mr. Berman
Mr. Boucher X
Mr. Nadler
Mr. Scott
Mr. Watt
Ms. Lofgren
Ms. Jackson Lee X
Ms. Waters
Mr. Meehan
Mr. Delahunt
Mr. Wexler
Mr. Weiner
Mr. Schiff
Ms. Sanchez
Mr. Smith (Washington)
Mr. Van Hollen
Mr. Sensenbrenner, Chairman X

> >x< >

> >

> >x< >

Total 10 17

4. An amendment by Mr. Nadler amending sections 404, 411,
417, 436, 437, and 438 of the bill to permit the court, under speci-
fied circumstances, to extend certain time periods specified therein.
Defeated 13 to 18.

ROLLCALL NO. 4

Ayes Nays Present

Mr. Hyde
Mr. Coble
Mr. Smith (Texas)
Mr. Gallegly
Mr. Goodlatte
Mr. Chabot
Mr. Lungren
Mr. Jenkins
Mr. Cannon
Mr. Bachus
Mr. Inglis
Mr. Hostettler
Mr. Green
Mr. Keller
Mr. Issa

Mr. Flake
Mr. Pence
Mr. Forbes
Mr. King
Mr. Feeney
Mr. Franks
Mr. Gohmert
Mr. Conyers
Mr. Berman
Mr. Boucher
Mr. Nadler

Mr. Scott
Mr. Watt
Ms. Lofgren
Ms. Jackson Lee
Ms. Waters
Mr. Meehan
Mr. Delahunt
Mr. Wexler

>

>

>

> > > > > > > > XX <

>< >< ><X <

> >

> >x< >

> > X< <
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ROLLCALL NO. 4—_Continued

Ayes Nays Present

Mr. Weiner X
Mr. Schiff X
Ms. Sanchez X
Mr. Smith (Washington) X
Mr. Van Hollen
Mr. Sensenbrenner, Chairman X

Total 13 18

5. An amendment by Mr. Schiff amending section 102 of the bill
to prohibit a judge, United States trustee, trustee, or other party
in interest from dismissing a chapter 7 case on the basis of the
debtor’s ability to repay if the debtor is an identity theft victim,
under certain circumstances. Defeated 13 to 15.

ROLLCALL NO. 5

Ayes Nays Present

Mr. Hyde
Mr. Coble X
Mr. Smith (Texas)
Mr. Gallegly
Mr. Goodlatte
Mr. Chabot
Mr. Lungren
Mr. Jenkins
Mr. Cannon
Mr. Bachus
Mr. Inglis
Mr. Hostettler
Mr. Green X
Mr. Keller
Mr. Issa

Mr. Flake
Mr. Pence
Mr. Forbes
Mr. King
Mr. Feeney
Mr. Franks
Mr. Gohmert
Mr. Conyers X
Mr. Berman X
Mr. Boucher
Mr. Nadler X
Mr. Scott X
Mr. Watt X
Ms. Lofgren
Ms. Jackson Lee
Ms. Waters
Mr. Meehan X
Mr. Delahunt
Mr. Wexler
Mr. Weiner
Mr. Schiff
Ms. Sanchez
Mr. Smith (Washington)
Mr. Van Hollen
Mr. Sensenbrenner, Chairman X

>

>

> >< > > > X<

>< > > >

>

>

><X <X X< X< X<

Total 13 15
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6. An amendment by Mr. Delahunt amending Bankruptcy Code
section 548 to authorize a trustee to avoid a transfer of an interest
of a debtor made within the ten-year period preceding the bank-
ruptey filing to an asset protection trust if the amount of the trans-
fer or aggregate amount of all transfers during such period exceeds
$125,000, with certain exceptions. Defeated 10 to 15.

ROLLCALL NO. 6

Ayes Nays Present

Mr. Hyde
Mr. Coble X
Mr. Smith (Texas)
Mr. Gallegly X
Mr. Goodlatte
Mr. Chabot X
Mr. Lungren X
Mr. Jenkins X
Mr. Cannon X
Mr. Bachus
Mr. Inglis
Mr. Hostettler X
Mr. Green
Mr. Keller X
Mr. Issa
Mr. Flake X
Mr. Pence
Mr. Forbes
Mr. King
Mr. Feeney
Mr. Franks
Mr. Gohmert
Mr. Conyers
Mr. Berman
Mr. Boucher X
Mr. Nadler
Mr. Scott
Mr. Watt
Ms. Lofgren
Ms. Jackson Lee
Ms. Waters
Mr. Meehan
Mr. Delahunt X
Mr. Wexler
Mr. Weiner
Mr. Schiff
Ms. Sanchez
Mr. Smith (Washington)
Mr. Van Hollen
Mr. Sensenbrenner, Chairman X

> > > ><

> >

> >x< >

> >

> >

Total 10 15

7. An amendment by Mr. Berman and Mr. Meehan amending
Bankruptcy Code section 522 to create a uniform Federal home-
stead exemption floor in the amount of $150,000 for a medically
distressed debtor. Defeated 13 to 18.

ROLLCALL NO. 7

Ayes Nays Present

Mr. Hyde
Mr. Coble X
Mr. Smith (Texas)
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ROLLCALL NO. 7—_Continued

Ayes Nays Present

Mr. Gallegly X
Mr. Goodlatte
Mr. Chabot
Mr. Lungren
Mr. Jenkins
Mr. Cannon
Mr. Bachus
Mr. Inglis
Mr. Hostettler
Mr. Green
Mr. Keller
Mr. Issa

Mr. Flake
Mr. Pence
Mr. Forbes
Mr. King
Mr. Feeney
Mr. Franks
Mr. Gohmert
Mr. Conyers
Mr. Berman
Mr. Boucher X
Mr. Nadler
Mr. Scott
Mr. Watt
Ms. Lofgren
Ms. Jackson Lee
Ms. Waters
Mr. Meehan
Mr. Delahunt
Mr. Wexler
Mr. Weiner
Mr. Schiff
Ms. Sanchez
Mr. Smith (Washington)
Mr. Van Hollen X

Mr. Sensenbrenner, Chairman X

DX > > > > > > > X <

> >< > ><

> >

> >x< >

><X > > X <X X <

Total 13 18

8. An amendment by Mr. Nadler amending Bankruptcy Code
section 523(a) to provide that a debt that results from any judg-
ment, order, consent order, or decree entered in any Federal or
state court or contained in any settlement agreement entered into
by the debtor that arises from: (a) the violation of certain specified
offenses under title 18 of the United States Code; (b) an offense
under state law that would be a civil rights crime (as described in
the preceding clause); (¢) a violation under 42 U.S.C. § 1983; or (d)
the intentional actions of a debtor that violate a valid court order
enforcing a civil rights law described in (a) or (b). It also amends
Bankruptcy Code section 523(a)(13) to include an order of restitu-
tion under the criminal law of a state. Defeated 11 to 17.

ROLLCALL NO. 8

Ayes Nays Present
Mr. Hyde
Mr. Coble X
Mr. Smith (Texas) X
Mr. Gallegly X

Mr. Goodlatte
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ROLLCALL NO. 8—Continued

Ayes Nays Present

Mr. Chabot
Mr. Lungren
Mr. Jenkins
Mr. Cannon
Mr. Bachus
Mr. Inglis
Mr. Hostettler
Mr. Green
Mr. Keller
Mr. Issa

Mr. Flake
Mr. Pence
Mr. Forbes
Mr. King
Mr. Feeney
Mr. Franks
Mr. Gohmert
Mr. Conyers
Mr. Berman
Mr. Boucher X
Mr. Nadler
Mr. Scott
Mr. Watt
Ms. Lofgren
Ms. Jackson Lee
Ms. Waters
Mr. Meehan
Mr. Delahunt
Mr. Wexler
Mr. Weiner
Mr. Schiff
Ms. Sanchez
Mr. Smith (Washington)
Mr. Van Hollen
Mr. Sensenbrenner, Chairman X

>< > > > >

> >

>< > > > >

> >

> >x< >

><X > <X <X <X <

Total 11 17

9. An amendment by Mr. Meehan amending section 102 of the
bill to provide that the needs-based requirements under Bank-
ruptcy Code section 707(b)(2)(A) through (C) (as amended by sec-
tion 102) shall not apply to, and the court may not dismiss or con-
vert a chapter 7 case filed by, a debtor who is a disabled veteran
based on any form of means testing, under certain specified cir-
cumstances. Defeated 12 to 19.

ROLLCALL NO. 9

Ayes Nays Present

Mr. Hyde
Mr. Coble
Mr. Smith (Texas)
Mr. Gallegly
Mr. Goodlatte
Mr. Chabot
Mr. Lungren
Mr. Jenkins
Mr. Cannon
Mr. Bachus
Mr. Inglis
Mr. Hostettler
Mr. Green

> >< >

><X > > >< > > >
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ROLLCALL NO. 9—_Continued

Ayes Nays Present

Mr. Keller X
Mr. Issa X
Mr. Flake
Mr. Pence
Mr. Forbes
Mr. King
Mr. Feeney
Mr. Franks
Mr. Gohmert
Mr. Conyers
Mr. Berman
Mr. Boucher X
Mr. Nadler
Mr. Scott
Mr. Watt
Ms. Lofgren
Ms. Jackson Lee
Ms. Waters
Mr. Meehan X
Mr. Delahunt
Mr. Wexler
Mr. Weiner
Mr. Schiff
Ms. Sanchez
Mr. Smith (Washington)
Mr. Van Hollen X

Mr. Sensenbrenner, Chairman X

>< >< > >< >

> >

> > <

> >

> > <

Total 12 19

10. An amendment by Ms. Jackson Lee amending section 102 of
the bill to increase the amount of actual expenses a chapter 7 debt-
or may claim under the provision’s needs-based test for certain
educational costs for a debtor’s dependent child from $1,500 to
$3,000. Defeated 12 to 21.

ROLLCALL NO. 10

Ayes Nays Present

Mr. Hyde
Mr. Coble
Mr. Smith (Texas)
Mr. Gallegly
Mr. Goodlatte
Mr. Chabot
Mr. Lungren
Mr. Jenkins
Mr. Cannon
Mr. Bachus
Mr. Inglis
Mr. Hostettler
Mr. Green
Mr. Keller
Mr. Issa

Mr. Flake
Mr. Pence
Mr. Forbes
Mr. King
Mr. Feeney
Mr. Franks
Mr. Gohmert
Mr. Conyers X

> > > > > X > > X <

>

>

>

>< > > > <X >
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ROLLCALL NO. 10—Continued

Ayes Nays Present

Mr. Berman X

Mr. Boucher X
Mr. Nadler
Mr. Scott X
Mr. Watt X
Ms. Lofgren
Ms. Jackson Lee
Ms. Waters
Mr. Meehan
Mr. Delahunt
Mr. Wexler
Mr. Weiner
Mr. Schiff
Ms. Sanchez
Mr. Smith (Waslhington)
Mr. Van Hollen
Mr. Sensenbrenner, Chairman X

>

> >

> <X <X X X

Total 12 21

11. Three en bloc amendments by Ms. Jackson Lee as follows: (a)
amending Bankruptcy Code section 523(a) to provide that a debt
arising from certain sex offenses in which the victim was an indi-
vidual who had not attained the age of 17 years is nondischarge-
able; (b) amending Bankruptcy Code section 523(a) to provide that
a debt arising from a judicial, administrative, or other action re-
lated to the consumption or consumer purchase of a tobacco prod-
uct that is based in whole or in part on false pretenses, a false rep-
resentation, or actual fraud is nondischargeable; and (c¢) amending
section 708 of the bill to provide that the confirmation of a chapter
11 plan under Bankruptcy Code section 1141 does not discharge a
debtor that is corporation from a debt specified in Bankruptcy Code
section 523(a)(9). Defeated 9 to 20.

ROLLCALL NO. 11

Ayes Nays Present

Mr. Hyde
Mr. Coble
Mr. Smith (Texas)
Mr. Gallegly
Mr. Goodlatte
Mr. Chabot
Mr. Lungren
Mr. Jenkins
Mr. Cannon
Mr. Bachus
Mr. Inglis
Mr. Hostettler
Mr. Green
Mr. Keller
Mr. Issa

Mr. Flake
Mr. Pence
Mr. Forbes
Mr. King
Mr. Feeney
Mr. Franks
Mr. Gohmert
Mr. Conyers X

> > > > > X > > <X <

>

>

>< > > > <X >
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ROLLCALL NO. 11—Continued

Ayes

Nays

Present

Mr.
Mr.
Mr.
Mr.
Mr.

Ms.
Ms.
Ms.

Mr.
Mr.
Mr.
Mr.
Mr.

Ms.

Mr.
Mr.
Mr.

Berman
Boucher
Nadler

Scott
Watt
Lofgren
Jackson Lee
Waters
Meehan
Delahunt
Wexler
Weiner
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12. Motion to report S. 256 favorably. Passed 22 to 13.
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ROLLCALL NO. 12—Continued

Ayes Nays Present

Mr. Van Hollen X
Mr. Sensenbrenner, Chairman X

Total 22 13

COMMITTEE OVERSIGHT FINDINGS

In compliance with clause 3(c)(1) of Rule XIII of the Rules of the
House of Representatives, the Committee reports that the findings
and recommendations of the Committee, based on oversight activi-
ties under clause 2(b)(1) of Rule X of the Rules of the House of Rep-
resentatives, are incorporated in the descriptive portions of this re-
port.

NEW BUDGET AUTHORITY AND TAX EXPENDITURES

In compliance with clause 3(c)(2) of Rule XIII of the Rules of the
House of Representatives, the Committee adopts as its own the es-
timate of budget authority, or tax expenditures or revenues con-
tained in the cost estimate prepared by the Director of the Con-
gressional Budget Office pursuant to section 402 of the Congres-
sional Budget Act of 1974.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

In compliance with clause 3(c)(3) of Rule XIII of the Rules of the
House of Representatives, the Committee sets forth, with respect to
the bill, S. 256, the following estimate and comparison prepared by
the Director of the Congressional Budget Office under section 402
of the Congressional Budget Act of 1974:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, April 4, 2005.
Hon. F. JAMES SENSENBRENNER, Jr., Chairman,
Committee on the Judiciary,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 256, the “Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005,” as reported by
the House Committee on the Judiciary. This version of S. 256 is
identical to the legislation as passed by the Senate on March 10,
2005.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are Gregory Waring (for
Federal spending), who can be reached at 226-2860, Annabelle
Bartsch (for Federal revenues), who can be reached at 226-2720,
Melissa Merrell (for the State and local impact), who can be
reached at 225-3220, and Paige Piper/Bach (for the private-sector
impact), who can be reached at 226-2940.

Sincerely,
DoucLAs HOLTZ-EAKIN.

Enclosure
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cc: Honorable John Conyers, Jr.
Ranking Member

S. 256—Bankruptcy Abuse Prevention and Consumer Protection Act
of 2005.

SUMMARY

CBO estimates that implementing S. 256 would result in gross
discretionary costs of $392 million over the 2006—-2010 period, pri-
marily to pay for increased responsibilities of the United States
Trustees (U.S. Trustees), assuming appropriation of the necessary
amounts. At the same time, the act would increase the fees charged
for filing certain bankruptcy cases and would change how some of
these fees are currently recorded in the budget during the first 5
years after enactment. We estimate that implementing the act
would increase the amount of bankruptcy fees that are treated as
an offset to appropriations by $75 million over the 5-year period,
resulting in an estimated net increase in discretionary spending of
approximately $318 million over this period.

In addition, CBO estimates that enacting S. 256 would increase
revenues by about $60 million over the 2006-2010 period and by
about $140 million over the 2006—2015 period primarily because of
provisions that temporarily amend the Treasury’s allocation of fil-
ing fees. Finally, enactment of S. 256 would authorize additional
judgeships, and we estimate that the mandatory pay and benefits
for those positions would cost $26 million over the next 5 years and
$45 million over the 2006-2015 period.

On balance and assuming appropriation of the necessary
amounts to implement the act, CBO estimates that its enactment
would increase budget deficits by about $280 million over the
2006-2010 period.

S. 256 contains two intergovernmental mandates as defined in
the Unfunded Mandates Reform Act (UMRA), but CBO estimates
that the costs would be insignificant and would not exceed the
threshold established in UMRA ($62 million in 2005, adjusted an-
nually for inflation). Overall, CBO expects that enacting this bill
would benefit State and local governments by enhancing their abil-
ity to collect outstanding obligations in bankruptcy cases.

S. 256 would impose private-sector mandates, as defined in
UMRA, on bankruptcy attorneys, creditors, bankruptcy petition
preparers, debt-relief agencies, consumer reporting agencies, and
credit and charge-card companies. CBO estimates that the direct
costs of those mandates would exceed the annual threshold estab-
lished by UMRA ($123 million in 2005, adjusted annually for infla-
tion).

MAJOR PROVISIONS

In addition to establishing means-testing for determining eligi-
bility for chapter 7 bankruptcy relief, S. 256 would:

¢ Require the Executive Office for the U.S. Trustees to estab-
lish a test program to educate debtors on financial manage-
ment;

e Authorize 28 new temporary judgeships and extend four ex-
isting judgeships;
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e Permit courts to waive chapter 7 filing fees and other fees
for debtors who could not pay such fees in installments;

e Require that at least one of every 250 bankruptcy cases
under chapter 13 or chapter 7 be audited by an independent
certified public accountant;

e Require the Administrative Office of the United States
Courts (AOUSC) to receive and maintain tax returns for cer-
tain chapter 7 and chapter 13 debtors;

¢ Require the AOUSC and the U.S. Trustees to collect and
publish certain statistics on bankruptcy cases; and

¢ Increase chapter 7 and chapter 11 bankruptcy filing fees, de-
crease chapter 13 filing fees, and change the budgetary
treatment of such fees over a specified period of time.

Other provisions would make various changes affecting the bank-
ruptcy provisions for municipalities and the treatment of tax liabil-
ities in bankruptcy cases.

ESTIMATED COST TO THE FEDERAL GOVERNMENT

As shown in Table 1, CBO estimates that implementing S. 256
would result in a net increase in discretionary spending of about
$318 million over the 2006-2010 period, subject to future appro-
priation actions. In addition, we estimate that mandatory spending
for the salaries and benefits of bankruptcy judges would increase
by less than $100,000 in 2005 and by $26 million over the 2006—
2010 period. Enacting the legislation’s provisions for adjusting fil-
ing fees would increase revenues by about $60 million over the
next 5 years. The costs of this legislation fall within budget func-
tion 750 (administration of justice).



36

TABLE 1. ESTIMATED BUDGETARY EFFECTS OF S. 256

By Fiscal Year, in Millions of Dollars

2005 2006 2007 2008 2009 2010

CHANGES IN SPENDING SUBJECT TO APPROPRIATION

Means-Testing (Section 102)
Estimated Authorization Level
Estimated Outlays

Studies by U.S. Trustees, GAO, and SBA (Sections 103, 230, and 443)

Estimated Authorization Level
Estimated Outlays

Debtor Financial Management Training (Section 105)
Estimated Authorization Level
Estimated Outlays

Credit Counseling Certification (Section 106)
Estimated Authorization Level
Estimated Outlays

Maintenance of Tax Returns (Section 315)
Estimated Authorization Level
Estimated Outlays

Changes in Bankruptcy Filing Fees (Sections 325 and 418)
Estimated Authorization Level
Estimated Outlays

U.S. Trustee Site Visits (Section 439)
Estimated Authorization Level
Estimated Outlays

Compiling and Publishing Data (Sections 601-602)
Estimated Authorization Level
Estimated Outlays

Audit Procedures (Section 603)
Estimated Authorization Level
Estimated Outlays

Additional Judgeships—Support Costs (Section 1223)
Estimated Authorization Level
Estimated Outlays

FTC Toll-Free Hotline (Section 1301)
Estimated Authorization Level
Estimated Outlays

Total Discretionary Changes
Estimated Authorization Level
Estimated Outlays

CHANGES IN DIRECT SPENDING

Additional Judgeships (Section 1223)
Estimated Budget Authority
Estimated Outlays

CHANGES IN REVENUES

Changes in Revenue from Filing Fees
Estimated Revenues

0
0

0

16
14

46
46

-6

24
23

49
49

16
16

17
16

29
26

-12

39
39

17
17

17
17

101
101

30

39
39

17
17

18
18

103
103

24

36
36

16
16

18
18

98
98

24

NOTES: GAO = Government Accountability Office; SBA = Small Business Administration; FTC = Federal Trade Commission.

* = |ess than $500,000.

BASIS OF ESTIMATE

For this estimate, CBO assumes that S. 256 will be enacted by
July 2005 and that the amounts necessary to implement the act
will be appropriated for each fiscal year. Many of the act’s new pro-
visions would be effective 180 days after enactment. However, a
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few provisions would be effective 18 months after enactment. CBO
assumes those provisions would take effect in fiscal year 2007.

Spending Subject to Appropriation

Most of the estimated increases in discretionary spending under
S. 256 would be required to fund the additional workload that
would be imposed on the U.S. Trustees. Those increases would be
partially offset for fiscal years 2006 and 2007 by changes in bank-
ruptcy filing fees that would be recorded as offsetting collections
under the act. CBO estimates that implementing S. 256 would re-
sult in a net increase in discretionary costs of about $318 million
over the 2006-2010 period, with most of the increase falling after
2007.

Means-Testing (Section 102). This section would establish a
system of means-testing for determining a debtor’s eligibility for re-
lief under chapter 7. Under the proposed means test, if the amount
of debtor income remaining after certain expenses and other speci-
fied amounts are deducted from the debtor’s current monthly in-
come exceeds the threshold specified in section 102, then the debtor
would be presumed ineligible for chapter 7 relief. A debtor who
could not demonstrate “special circumstances,” which would cause
the expected disposable income to fall below the threshold, could
file under other chapters of the bankruptcy code.

Although the private trustees would be responsible for con-
ducting the initial review of a debtor’s income and expenses and fil-
ing the majority of motions for dismissal or conversion, CBO ex-
pects that the workload of the U.S. Trustees would increase under
the means-testing provision. The U. S. Trustees would provide in-
creased oversight of the work performed by the private trustees,
file additional motions for dismissal or conversion, and take part in
additional litigation that is expected to occur as the courts and
debtors debate allowable expenses and other related issues. Al-
though CBO cannot predict the amount of such litigation, we ex-
pect that, during the first few years following enactment of the act,
the amount of litigation could be significant as parties test the new
law’s standards. In subsequent years, litigation could begin to sub-
side as precedents are established. Based on information from the
U.S. Trustees, CBO estimates that the U.S. Trustees would require
200 additional attorneys, paralegals, and analysts to address the
increased workload. As a result, CBO estimates that implementing
this provision would cost about $150 million over the 2006-2010
period, assuming appropriation of the necessary funds.

Studies by the U.S. Trustees, Government Accountability
Office (GAO), and Small Business Administration (SBA)
(Sections 103, 205, 230, and 443). Section 103 would require the
U.S. Trustees to conduct a study regarding the use of Internal Rev-
enue Service expense standards for determining a debtor’s current
monthly expenses and the impact of those standards on debtors
and bankruptcy courts. Section 230 would require GAO to conduct
a study regarding the feasibility of requiring trustees to provide the
Office of Child Support Enforcement information about outstanding
child support obligations of debtors. Section 205 would require
GAO to conduct a study on the treatment of consumers by creditors
with respect to reaffirmation agreements. Section 443 would re-
quire the Administrator of SBA, in consultation with the Attorney
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General, the U.S. Trustees, and the AOUSC, to conduct a study on
small business bankruptcy issues. Based on information from the
U.S. Trustees, GAO, and SBA, CBO estimates that completing the
necessary studies would cost about $1 million in 2006 and less
than $500,000 in 2007, subject to the availability of appropriated
funds.

Debtor Financial Management Test Training Program
(Section 105). This section would require the U.S. Trustees to es-
tablish a test training program to educate debtors on financial
management. The test training program would be authorized for
six judicial districts over an 18-month period. Based on information
from the U.S. Trustees, CBO estimates that about 90,000 debtors
would participate if such a program were administered by the U.S.
Trustees in fiscal years 2006 and 2007. At a projected cost of about
$40 per debtor, CBO estimates that implementing this provision
would cost nearly $4 million over the 2006-2007 period.

Credit Counseling Certification (Section 106). This section
would require the U.S. Trustees to certify, on an annual basis, that
certain credit counseling services could provide adequate services
to potential debtors. Based on information from the U.S. Trustees,
CBO estimates that the U.S. Trustees would require additional at-
torneys and analysts to handle the greater workload associated
with certification. CBO estimates that implementing this provision
would cost $33 million over the 2006—2010 period.

Maintenance of Tax Returns (Section 315). This section
would authorize the AOUSC to receive and retain debtors’ tax re-
turns for the year prior to the commencement of the bankruptcy for
chapter 7 and chapter 13 filings. Such collection and storage of tax
returns would commence only at the request of a creditor. Based
on information from the AOUSC, CBO expects that creditors will
request tax information in about 25 percent of such cases. CBO es-
timates that implementing section 315 would cost $10 million over
the 2006—2010 period to store and provide access to about two mil-
lion tax returns.

Changes in Bankruptcy Filing Fees (Sections 325 and 418).
Section 325 would increase chapter 7 and chapter 11 bankruptcy
filing fees, decrease the chapter 13 filing fee, and change the dis-
tribution of such fees during the first 5 years after enactment. Con-
sidering the expected reduction in the use of chapter 7 because of
means-testing and a provision in section 418 that would allow fee
waivers, CBO estimates that implementing the new fee structure
and changes in fee classifications would result in a net increase in
offsetting collections totaling $75 million over the 2006-2010 pe-
riod.

Current Law Filing Fees. Under current law, the filing fee for
chapter 7 and chapter 13 is $155 and is divided between the U.S.
Trustee System Fund (recorded as an offsetting collection), the
AOUSC (recorded as an offsetting receipt), the private trustee as-
signed to the case, and the remainder is recorded as a govern-
mental receipt (i.e., revenue). The filing fee for chapter 11 relief is
currently set at $800 and is divided between the U.S. Trustee Sys-
tem Fund and the AOUSC, and the remainder is also recorded as
a governmental receipt. Section 325 would change the filing fees for
chapters 7, 13, and 11 to $200, $1,000, and $150, respectively.
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Distribution of Filing Fees. During the first 2 years after enact-
ment, the S. 256 would allow the U.S. Trustee System Fund to re-
tain (as an offset to appropriations) a larger portion of the current-
law chapter 7, 13, and 11 filing fees. At the same time, the act
would temporarily reduce for 2 years the percentage of current-law
filing fees allocated to the AOUSC, and, because current law sets
the private trustee’s portion of the filing fee at a flat amount ($45),
no portion of the current-law filing fees would be recorded as gov-
ernmental receipts during fiscal years 2006 and 2007. After 2
years, the distribution of the filing fees under S. 256 would revert
to the distribution formula in current law.

Under S. 256, the general fund of the Treasury would receive any
increase in bankruptcy filing fees due to enactment of the legisla-
tion over the 2006—-2010 period. Beginning in 2011, the full amount
of the proposed fees would be allocated according to the formula
specified in current law. Of the $200 fee for chapter 7 filers, about
$55 would be recorded as an offsetting collection to the appropria-
tion for the U.S. Trustees System Fund, and almost $68 would be
recorded as an offsetting receipt and spent without further appro-
priation by the AOUSC. The private trustee assigned to the case
would receive $45 and the remainder of the fee would be recorded
as a governmental receipt. Of the $150 fee for a chapter 13 case,
the U.S. Trustee System Fund would receive about 541, and the
AOUSC would receive almost $51 per case to spend without further
appropriation. Finally, of the $1,000 fee per chapter 11 case, the
U.S. Trustee System Fund would receive $500, the AOUSC would
receive $250, and the remainder of the fee would be recorded as a
governmental receipt.

Fee Waivers. Section 418 would permit a bankruptcy court or dis-
trict court to waive the chapter 7 filing fee and other fees for a
debtor who is unable to pay such fees in installments. Based on in-
formation from the AOUSC, CBO expects that, in fiscal year 2006,
chapter 7 filing fees would be waived for about 3.5 percent of all
chapter 7 filers and that the percentage waived would gradually in-
crease to about 10 percent by fiscal year 2009.

U.S. Trustee Site Visits in Chapter 11 Cases (Section 439).
This section would expand the responsibilities of the U.S. Trustees
in small business bankruptcy cases to include site visits to inspect
the debtor’s premises, review records, and verify that the debtor
has filed tax returns. Based on information from the U.S. Trustees,
CBO estimates that implementing section 439 would require about
20 additional analysts to conduct over 2,300 site visits each year.
CBO estimates that implementing this provision would cost about
$15 million over the 2006—2010 period for the salaries, benefits,
and travel expenses associated with those additional personnel.

Compilation and Publication of Bankruptcy Data and Sta-
tistics (Sections 601-602). Beginning 18 months after enactment,
the act would require the AOUSC to collect data on chapter 7,
chapter 11, and chapter 13 cases and the U.S. Trustees to make
such information available to the public. CBO estimates that it
would cost about $32 million over the 2006-2010 period to meet
these requirements. Of the total estimated cost, about $25 million
would be required for additional legal clerks, analysts, and data
base support. The remainder would be incurred by the U.S. Trust-
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ees for compiling data and providing Internet access to records per-
taining to bankruptcy cases.

Audit Procedures (Section 603). Beginning 18 months after
enactment, S. 256 would require that at least one out of every 250
bankruptcy cases under chapter 7 and chapter 13, plus other se-
lected cases under those chapters, be audited by an independent
certified public accountant. Based on information from the U.S.
Trustees, CBO estimates that less than 1 percent of about 1.6 mil-
lion cases a year would be subject to potential audits. Each audit
would cost roughly $1,000 (in 2005 dollars). CBO also expects that
the U.S. Trustees would need about 10 additional analysts and at-
torneys to support the follow-up work associated with the audits.
We estimate that implementing this provision would cost $66 mil-
lion over the 2006—2010 period.

Additional Judgeships—Support Costs (Section 1223). This
provision would extend four temporary bankruptcy judgeships and
authorize 28 new temporary bankruptcy judgeships. Based on in-
formation from the AOUSC, CBO assumes that about half of the
28 new positions would be filled by the beginning of fiscal year
2006 and the rest would be filled by the start of fiscal year 2007.
Also, we anticipate that all four temporary judgeships would be
filled by fiscal year 2007. We expect that discretionary expendi-
tures for support costs associated with each judgeship would aver-
age about $500,000 annually (in 2005 dollars). CBO estimates that
the administrative support of additional bankruptcy judges would
cost less than $200,000 in fiscal year 2005 and $76 million over the
2006-2010 period. (Salaries and benefits for the judges are classi-
fied as mandatory spending, and those costs are described below.)

Federal Trade Commission Toll-Free Hotline (Section
1301). This section would require the Federal Trade Commission
(FTC) to operate a toll-free number for consumers to calculate how
long it would take to pay off a credit card debt if they were to make
only the minimum monthly payments. Based on information from
the FTC about the demand for similar services, CBO expects that
the FTC would receive about 20,000 calls each month. CBO esti-
mates that the equipment and personnel necessary to serve this
volume of inquires would cost $2 million in 2006 and $6 million
over the 2006-2010 period, subject to appropriation of the nec-
essary amounts.

Direct Spending and Revenues

By adding additional judgeships and changing the budgetary
classification of bankruptcy filing fees, CBO estimates that enact-
ing S. 256 would increase direct spending by about $45 million over
the 2006-2015 period and increase revenues by approximately $140
million over the 2006—-2015 period as shown in Table 2.
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TABLE 2. ESTIMATED CHANGES IN DIRECT SPENDING AND REVENUES UNDER S. 256

By Fiscal Year, in Millions of Dollars

2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015

CHANGES IN DIRECT SPENDING
Additional Judgeships (Section 1223)
Estimated Budget Authority * 3 6 6 6 6 6 5 3 3 2
Estimated Outlays * 3 5 6 6 6 6 5 3 3 2

CHANGES IN REVENUES
Changes in Revenue from Filing Fees
Estimated Revenues 0 -6 -12 30 24 24 16 16 16 16 16

NOTE: * = less than $500,000.

Additional Judgeships (Section 1223). CBO estimates that
enacting the means-testing provision (section 102) would impose
some additional workload on the courts. Section 128 would author-
ize 28 new temporary bankruptcy judgeships and extend four exist-
ing temporary judgeships. Based on information from the AOUSC
and other bankruptcy experts, CBO expects that the increase in
the number of bankruptcy judges would be sufficient to meet the
increased workload. Assuming that the salary and benefits of a
bankruptcy judge would average about $177,000 a year (in 2005
dollars), CBO estimates that the mandatory costs associated with
the salaries and benefits of those additional judgeships would be
less than $100,000 in fiscal year 2005, about $26 million over the
20(()16—2010 period, and about $45 million over the 2006-2015 pe-
riod.

Changes in Bankruptcy Filing Fees (Sections 102, 325, and
418). Section 325 would increase the fees charged for filing bank-
ruptcy cases and change the classification of where bankruptcy fil-
ing fees are recorded in the budget. Under current law, filing fees
are divided between the U.S. Trustee System Fund, the AOUSC,
the private trustee assigned to the case, and the remainder are re-
corded as governmental receipts (i.e., revenues). The percentage of
the fees allocated to those different parts of the budget varies by
chapter.

During the first 5 years of the new fee structure proposed in S.
256, the increase in the chapter 7, chapter 11, and chapter 13 filing
fees above the amounts expected to be collected under current law
would be recorded as revenues. During the first 2 years after enact-
ment of S. 256, however, the portion of the fees charged under cur-
rent law for chapters 7, 13, and 11 that are now recorded as reve-
nues would be recorded as offsetting collections or offsetting re-
ceipts. The allocation of those fees would return to the same alloca-
tion as under current law after 2 years. In sum, CBO estimates
that enacting S. 256 would increase revenues by about $60 million
over the 2006-2010 period and by about $144 million over the
2006-2015 period. (The change in offsetting receipts would be
matched by additional spending, resulting in no net change in di-
rect spending.)

Tax Provisions (Title VII). Title VII of S. 256 would alter sev-
eral provisions related to tax claims. It would alter the treatment
of certain tax liens, disallow the discharge of taxes resulting from
fraudulent tax returns under chapter 11 or chapter 13 of the bank-
ruptcy code, require periodic cash payments of priority tax claims,
and specify the rate of interest on tax claims. Title VII also would
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change the status of assessment periods for tax claims and would
alter various administrative requirements. Based on information
from the Internal Revenue Service and the Joint Committee on
Taxation, CBO estimates that these provisions would increase reve-
nues, but that any increase would be negligible.

ESTIMATED IMPACT ON STATE, LOCAL, AND TRIBAL GOVERNMENTS

S. 256 contains intergovernmental mandates as defined in
UMRA, but CBO estimates that any resulting costs would not be
significant and would not exceed the threshold established in
UMRA ($62 million in 2005, adjusted annually for inflation). Over-
all, CBO expects that enacting this act would benefit State and
local governments by enhancing their ability to collect outstanding
obligations in bankruptcy cases.

Mandates

Section 227 of the act would preempt State laws governing con-
tracts between a debt relief agency and a debtor but only to the ex-
tent that those State laws are inconsistent with the Federal re-
quirements set forth in S. 256. Such preemptions are mandates as
defined in UMRA. Because the preemption would not require
States to take any action, CBO estimates that the costs to comply
with this mandate would not be significant.

Section 719 would require State and local income tax procedures
to conform to the Internal Revenue Code with regard to dividing
tax liabilities and responsibilities between the estate and the debt-
or, the tax consequences of partnerships and transfers of property,
and the taxable period of the debtor. CBO estimates that this pro-
vision would increase costs for the administration of State and local
tax laws but would not require State and local tax rates to conform
to the Federal rates. Such administrative costs would not be sig-
nificant and would likely be offset by increased collections by State
and local governments.

Other Impacts

The changes to bankruptcy law in the act would affect State and
local governments primarily as creditors and holders of claims
against debtors for taxes or child support payments. In addition, it
would change some of the State statutes that govern which of a
debtor’s assets are protected from creditors in a bankruptcy pro-
ceeding.

According to the Federation of Tax Administrators, while total
bankruptcy filings have increased in the last decade, the proportion
of claims collected by States from taxpayers in bankruptcy has re-
mained relatively constant—about 5 percent of claims owed. CBO
cannot predict how much more money might be collected under this
legislation; however, we think that it is likely that State and local
governments would collect a greater share of future claims than
they would under current law.

Domestic Support Obligations. S. 256 would enhance a
State’s ability to collect domestic support obligations, including
child support. Domestic support obligations owed to State or local
governments would be given priority over all other claims except
those same obligations owed to individuals. The act would make
those debts nondischargeable (not able to be written-off at the end
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of bankruptcy). The act also would require that filers under chapter
11 and 13 cases pay domestic support obligations owed to govern-
ment agencies or individuals in order to receive a discharge of out-
standing debts. In addition, under S. 256, the automatic stay that
is triggered by filing bankruptcy would not apply to domestic sup-
port obligations owed by debtors or withheld from regular income
as it currently does. The act also would require bankruptcy trust-
ees to notify individuals with domestic support claims of their right
to use the services of a State child support enforcement agency and
to notify the agency that it has done so. The last known address
of the debtor would be a part of the notification.

Exemptions. Although bankruptcy is regulated according to
Federal statute, States are allowed to provide debtors with certain
exemptions for property, insurance, and other items that are dif-
ferent from those allowed under the Federal bankruptcy code. (Ex-
empt property remains in possession of the debtor and is not avail-
able to pay off creditors.) In some States debtors can choose the
Federal or State exemption; other States require a debtor to use
only the State exemptions. The act would reduce the value of a
debtor’s homestead exemption under certain circumstances. It also
would place a monetary cap on the value of certain property that
the debtor may claim as exempt under State or local law. The act
would exempt certain types of retirement and education savings as
well as contributions to specified employee benefit plans.

These exemption standards would apply regardless of the State
policy on exemptions. The new property-value limitations could
make more money available to creditors in some cases, while the
exemptions on some retirement, education, and other savings gen-
erally would make less money available.

Time Limits on Tax Collection. Under some circumstances, a
tax claim can qualify for priority status, making it more likely that
a State or local government can collect the debt. However, this sta-
tus is granted only if a tax is assessed within a specific period of
time from the date of the bankruptcy filing. If that filing is subse-
quently dismissed and a new filing is made, the tax claim may lose
its priority status. The act would make adjustments to this provi-
sion, allowing more time to pass in some circumstances, thus in-
creasing the likelihood that State or local tax claims would main-
tain their priority status.

Taxes and Administrative Expenses. Under current law, cer-
tain expenses and the priority of claims reduce the funds that
would otherwise be available to pay tax liens on property. The act
would increase the priority of those liens in certain circumstances
against certain expenses and claims, thereby making it more likely
that funds would remain available to cover tax obligations. The act
would allow State and local governments to claim administrative
expenses for costs incurred by closing a health care business. The
act would provide for a more uniform interest rate on all tax claims
and administrative expenses, determined in accordance with appli-
cable nonbankruptcy law rather than at the discretion of a bank-
ruptcy judge.

Tax Return Filing. A number of provisions in the act would re-
quire debtors to have filed tax returns before a bankruptcy case
may continue. Those provisions would help States identify potential
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claims in bankruptcy cases where they may be owed delinquent
taxes.

Priority of Payments. In some circumstances under current
law, debtors have borrowed money or incurred some new obligation
that is dischargeable (able to be written-off at the end of bank-
ruptcy) to pay for an obligation that would not be dischargeable. S.
256 would give the new debt the same priority as the underlying
debt. If the underlying debt had a priority higher than that of
State or local tax liabilities, State and local governments could lose
access to some funds. However, it is possible that the underlying
debt could be for a tax claim, in which case, the taxing authority
would face no loss. Because it is unclear what types of non-
dischargeable debts are covered by new debt and the degree to
which this new provision would discourage such activity, CBO can
estimate neither the direction nor the magnitude of the provision’s
impact on States and localities.

Municipal Bankruptcy. Title V would clarify regulations gov-
erning municipal bankruptcy actions and allow municipalities that
have filed for bankruptcy to liquidate certain financial contracts.

Fuel Tax Claims. Under current law, all States owed fuel tax
under the International Fuel Tax Agreement must file separate
claims against debtors under the bankruptcy code. A provision in
title VII would allow a State designated under the agreement to
file a single claim on behalf of all States owed the fuel taxes. That
provision would simplify the filing process.

Single Asset Cases. Title XII includes a provision that would
allow expedited bankruptcy proceedings in certain cases where the
debtor’s principal asset is some form of real estate. Enacting this
provision could benefit State and local governments to the extent
that real property is returned to productive tax rolls earlier.

ESTIMATED IMPACT ON THE PRIVATE SECTOR

S. 256 would establish means-testing of individual debtors for de-
termining eligibility for relief under chapter 7 of the bankruptcy
code. Under UMRA, duties arising from participation in voluntary
Federal programs are not mandates. The bankruptcy process is
largely voluntary for debtors, and debtor-initiated bankruptcies are
equivalent to participation in a voluntary Federal program. Con-
sequently, new duties imposed by the act on individuals who file
as debtors do not meet the definition of private-sector mandates,
and additional cost for debtors would not be counted as direct costs
for purposes of UMRA.

Mandates

S. 256 would impose private-sector mandates on bankruptcy at-
torneys, creditors, preparers of bankruptcy petitions, debt-relief
agencies, consumer reporting agencies, and credit and charge-card
companies. Under the act:

¢ Consumer bankruptcy attorneys would have to make reason-
able inquires to confirm that the information in documents
they submit to the court or to the bankruptcy trustee is well-
grounded in fact;
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e Creditors would have to make disclosures in their agree-
ments with debtors and provide certain notices to the courts
and debtors;

e Preparers of bankruptcy petitions and debt-relief agencies
would also have to provide certain notices to debtors;

e Federal bankruptcy judges would have the authority to pro-
hibit consumer reporting agencies from issuing a report con-
taining any information relating to certain involuntary bank-
ruptcy petitions the court has dismissed; and

e Credit and charge-card companies would have to disclose
specified information in monthly billing statements, intro-
ductory rate offers for new accounts, Internet-based solicita-
tions, credit extensions secured by a dwelling, and for late
payment deadlines and penalties.

In addition, the act would prohibit credit and charge-card compa-
nies from terminating a consumer credit account before its expira-
tion date because the consumer has not incurred finance charges.
CBO estimates that the direct costs of the mandates in the act
would exceed the annual threshold established by UMRA ($123
million in 2005, adjusted annually for inflation).

Requirements For Attorneys. Section 102 of the act would
make bankruptcy attorneys liable for misleading statements and
inaccuracies in schedules and documents submitted to the court or
to the trustee. To avoid sanctions and potential civil penalties, at-
torneys would need to verify the information given to them by their
clients regarding the list of creditors, assets and liabilities, and in-
come and expenditures. Completing a reasonable investigation of
debtors’ financial affairs and, for chapter 7 cases, computing debtor
eligibility, would require attorneys to expend additional effort. In-
formation from the American Bar Association indicates that this
requirement would increase attorney costs by $150 to $500 per
case. Based on the 1.6 million projected filings under chapter 7 (lig-
uidation) and chapter 13 (rehabilitation), CBO estimates that the
direct cost of complying with this mandate would be between $240
million and $800 million in fiscal year 2007, the first full year of
implementation, and would remain in that range through fiscal
year 2010. CBO expects that some of the additional costs incurred
by attorneys would most likely be passed on to their clients.

Notice and Disclosure Requirements. The act would require
certain notices to be disclosed as part of the bankruptcy process.
Section 203 would require a creditor with an unsecured consumer
debt seeking a reaffirmation agreement with a debtor to provide
certain disclosures. The agreement reaffirms the debt discharged in
bankruptcy between a holder of a claim and the debtor. Those dis-
closures must be made clearly and conspicuously in writing and in-
clude certain advisories and explanations. The required disclosures
could be incorporated into existing standard reaffirmation agree-
ments. Section 221 would require preparers of bankruptcy petitions
who are not attorneys to give debtors written notice explaining that
the preparer may not provide legal advice. Section 228 would re-
quire a debt-relief agency providing bankruptcy assistance to give
certain written notices to those assisted and to execute written con-
tracts. The act also would require such agencies also to supply cer-
tain advisories and explanations regarding the bankruptcy process.
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Most attorneys and debt-relief counselors currently provide similar
information, and CBO estimates that the direct costs of complying
with those mandates would be small.

S. 256 also would require credit lenders to provide additional dis-
closures to consumers. It would require credit and charge-card com-
panies to include certain disclosures in billing statements with re-
spect to various open-end credit plans regarding the disadvantages
of making only the minimum payment. Other disclosures would be
required to be included in application and solicitation materials in-
volving introductory rate offers, Internet-based credit card solicita-
tions, credit extensions secured by a dwelling, and for late payment
deadlines and penalties. Based on information from credit lenders,
CBO estimates that the incremental costs of complying with the
additional disclosure requirements would not be substantial.

Prohibition on Consumer Reporting Agencies. Section 332
would give Federal bankruptcy judges the authority to prohibit
consumer reporting agencies from issuing a report containing any
information relating certain involuntary bankruptcy petitions the
court has dismissed. In the event that the court uses such author-
ity, the duty to comply with the prohibition would be considered a
private-sector mandate under UMRA. According to industry rep-
resentatives, the current practice of consumer reporting agencies is
to not report any information when a court dismisses an involun-
tary bankruptcy petition. Therefore, CBO estimates that the cost of
complying with such a mandate would be minimal if any.

Requirement for Closing Credit Accounts. In addition, S.
256 would prohibit termination of a credit account before its expi-
ration date because the consumer has not incurred finance charges.
According to industry representatives, credit and charge-card com-
panies do not close accounts based solely on the fact that a con-
sumer has not incurred any finance charges. Thus, CBO expects
there would be no direct cost to comply with this prohibition.

Other Impacts on the Private Sector

S. 256 also contains many provisions that would benefit credi-
tors. Most significant for creditors are provisions that are expected
to shift some debtors from chapter 7 to chapter 13 bankruptcy pro-
ceedings and provisions that would expand the types of debts that
would be nondischargeable. By expanding the types of debts that
are nondischargeable, some creditors would continue to receive
payments on debts that would be discharged under current law.
Means-testing in the bankruptcy system would likely result in
more individuals being required to seek relief under chapter 13
rather than chapter 7. Because chapter 13 requires debtors to de-
velop a plan to repay creditors over a specified period, the total
pool of funds available for distribution for creditors would likely in-
crease. As long as the likelihood of repayment by debtors and the
pool of funds increases by an amount greater than the cost to credi-
tors of administering the new bankruptcy code, creditors would be
made better off under the act.

PREVIOUS CBO ESTIMATE

On February 28, 2005, CBO transmitted a cost estimate for S.
256 as ordered reported by the Senate Committee on the Judiciary
on February 17, 2005. The House Committee on the Judiciary ap-
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proved the same version of S. 256 as passed by the Senate on
March 10, 2005. The Senate-passed version of the legislation and
the version ordered reported by the Senate Judiciary Committee
have different provisions regarding the distribution of bankruptcy
filing fees. Our cost estimates reflect those differences.

The private-sector mandates and cost estimates in the two
versions of S. 256 are identical, except for the mandate in section
332 of the House Judiciary version. That mandate, prohibiting con-
sumer reporting agencies from issuing a report containing any in-
formation relating to certain involuntary bankruptcy petitions the
court has dismissed, was not in the previous version. CBO esti-
mates that the aggregate cost of mandates in each version of S. 256
would exceed UMRA’s annual threshold for private-sector man-
dates.

ESTIMATE PREPARED BY:

Federal Spending: Gregory Waring (226—2860)

Federal Revenues: Annabelle Bartsch (226-2720)

Impact on State, Local, and Tribal Governments: Melissa Merrell
(225-3220)

Impact on the Private Sector: Paige Piper/Bach (226-2940)

ESTIMATE APPROVED BY:

Peter H. Fontaine
Deputy Assistant Director for Budget Analysis

PERFORMANCE GOALS AND OBJECTIVES

The Committee states that pursuant to clause 3(c)(4) of Rule XIII
of the Rules of the House of Representatives, S. 256 is intended to
improve the bankruptcy system by deterring abuse, setting en-
hanced standards for bankruptcy professionals, and streamlining
case administration. It authorizes the appointment of 28 temporary
bankruptcy judgeships to address the 59 percent increase in the
caseload of bankruptcy judges since 1992, when additional bank-
ruptcy judgeships were last authorized.

CONSTITUTIONAL AUTHORITY STATEMENT

Pursuant to clause 3(d)(1) of Rule XIII of the Rules of the House
of Representatives, the Committee finds the authority for this legis-
lation in Article I, Section 8, Clauses 3 and 4 of the Constitution.

SECTION-BY-SECTION ANALYSIS AND DISCUSSION

Sec. 1. Short Title; References; Table of Contents. The short title of
this measure is the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 ( the “Act”).

TITLE I. NEEDS-BASED BANKRUPTCY

Sec. 101. Conversion. Under current law, section 706(c) of the
Bankruptcy Code provides that a court may not convert a chapter
7 case unless the debtor requests such conversion. Section 101 of
the Act amends this provision to allow a chapter 7 case to be con-
verted to a case under chapter 12 or chapter 13 on request or con-
sent of the debtor.
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Section 102. Dismissal or Conversion. Section 102 implements
needs-based debt relief, the legislation’s principal consumer bank-
ruptcy reform. Under section 707(b) of the Bankruptcy Code, a
chapter 7 case filed by a debtor who is an individual may be dis-
missed for substantial abuse only on motion of the court or the
United States trustee. It specifically prohibits such dismissal at the
suggestion of any party in interest.

Section 102 of the Act revises current law in several significant
respects. First, it amends section 707(b) of the Bankruptcy Code to
permit—in addition to the court and the United States trustee—a
trustee, bankruptcy administrator, or a party in interest to seek
dismissal or conversion of a chapter 7 case to one under chapter
11 or 13 on consent of the debtor, under certain circumstances. In
addition, section 102 of the Act changes the current standard for
dismissal from “substantial abuse” to “abuse.” Section 102 of the
Act also amends Bankruptcy Code section 707(b) to mandate a pre-
sumption of abuse if the debtor’s current monthly income (reduced
by certain specified amounts) when multiplied by 60 is not less
than the lesser of 25 percent of the debtor’s nonpriority unsecured
claims or $6,000 (whichever is greater), or $10,000.

To determine whether the presumption of abuse applies under
section 707(b) of the Bankruptcy Code, section 102(a) of the Act
specifies certain monthly expense amounts that are to be deducted
from the debtor’s “current monthly income” (a defined term). These
expense items include:

¢ the applicable monthly expenses for the debtor as well as for
the debtor’s dependents and spouse in a joint case (if the
spouse is not otherwise a dependent) specified under the In-
ternal Revenue Service’s National Standards (with provision
for an additional five percent for food and clothing if the
debtor can demonstrate that such additional amount is rea-
sonable and necessary) and the IRS Local Standards;

e the actual monthly expenses for the debtor, the debtor’s de-
pendents, and the debtor’s spouse in a joint case (if the
spouse is not otherwise a dependent) for the categories speci-
fied by the Internal Revenue Service as Other Necessary Ex-
penses;

e reasonably necessary expenses incurred to maintain the safe-
ty of the debtor and the debtor’s family from family violence
as specified in section 309 of the Family Violence Prevention
and Services Act or other applicable Federal law, with provi-
sion for the confidentiality of these expenses;

e reasonably necessary expenses for health insurance, dis-
ability insurance, and health savings account expenditures
for the debtor, the debtor’s spouse, and dependents of the
debtor;

e the debtor’s average monthly payments on account of se-
cured debts and priority claims as explained below; and

¢ if the debtor is eligible to be a debtor under chapter 13, the
actual administrative expenses of administering a chapter 13
plan for the district in which the debtor resides, up to 10
percent of projected plan payments, as determined under
schedules issued by the Executive Office for United States
Trustees.



49

With respect to secured debts, Section 102(a)(2)(C) of the Act
specifies that the debtor’s average monthly payments on account of
secured debts is calculated as the sum of the following divided by
60: (1) all amounts scheduled as contractually due to secured credi-
tors for each month of the 60-month period following filing of the
case; and (2) any additional payments necessary, in filing a plan
under chapter 13, to maintain possession of the debtor’s primary
residence, motor vehicle or other property necessary for the support
of the debtor and the debtor’s dependents, that serves as collateral
for secured debts.

With respect to priority claims, section 102(a)(2)(C) of the Act
specifies that the debtor’s expenses for payment of such claims (in-
cluding child support and alimony claims) is calculated as the total
of such debts divided by 60.

The provision permits a debtor, if applicable, to deduct from cur-
rent monthly income the continuation of actual expenses paid by
the debtor that are reasonable and necessary for the care and sup-
port of an elderly, chronically ill, or disabled household member or
member of the debtor’s immediate family (providing such indi-
vidual is unable to pay for these expenses).

Under section 102, a debtor may also deduct the actual expenses
for each dependent child of a debtor to attend a private or public
elementary or secondary school up to $1,500 per child if the debtor:
(1) documents such expenses, and (2) provides a detailed expla-
nation of why such expenses are reasonable and necessary. In addi-
tion, the debtor must explain why such expenses are not already
accounted for under any of the Internal Revenue Service National
and Local Standards, and Other Expenses categories.

Other expenses that a debtor may claim include additional hous-
ing and utilities allowances based on the debtor’s actual home en-
ergy expenses if the debtor documents such expenses and dem-
onstrates that they are reasonable and necessary.

While the Act replaces the current law’s presumption in favor of
granting relief requested by a chapter 7 debtor with a presumption
of abuse (if applicable under the income and expense analysis pre-
viously described), it does provide that this presumption may be re-
butted under certain circumstances. Section 102(a)(2)(C) of the Act
amends Bankruptcy Code section 707(b) to provide that the pre-
sumption of abuse may be rebutted only if: (1) the debtor dem-
onstrates special circumstances, such as a serious medical condi-
tion or a call or order to active duty in the Armed Forces, to the
extent such special circumstances justify additional expenses or ad-
justments of current monthly income for which there is no reason-
able alternative; and (2) the additional expenses or adjustments
cause the product of the debtor’s current monthly income (reduced
by the specified expenses) when multiplied by 60 to be less than
the lesser of 25 percent of the debtor’s nonpriority unsecured
claims, or $6,000 (whichever is greater); or $10,000. In addition,
the debtor must itemize and document each additional expense or
income adjustment as well as provide a detailed explanation of the
special circumstances that make such expense or adjustment nec-
essary and reasonable. Further, the debtor must attest under oath
to the accuracy of any information provided to demonstrate that
such additional expense or adjustment to income is required.
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To implement these needs-based reforms, the Act requires the
debtor to file, as part of the schedules of current income and cur-
rent expenditures, a statement of current monthly income. This
statement must show: (1) the calculations that determine whether
a presumption of abuse arises under section 707(b) (as amended),
and (2) how each amount is calculated.

An exception to the needs-based test applies with respect to a
debtor who is a disabled veteran whose indebtedness occurred pri-
marily during a period when the individual was on active duty (as
defined in 10 U.S.C. §101(d)(1)) or performing a homeland defense
activity (as defined in 32 U.S.C. §901(1)).

In a case where the presumption of abuse does not apply or has
been rebutted, section 102(a)(2)(C) of the Act amends Bankruptcy
Code section 707(b) to require a court to consider whether: (1) the
debtor filed the chapter 7 case in bad faith; or (2) the totality of
the circumstances of the debtor’s financial situation demonstrates
abuse, including whether the debtor wants to reject a personal
services contract and the debtor’s financial need for such rejection.

Under section 102(a)(2)(C) of the Act, a court may on its own ini-
tiative or on motion of a party in interest in accordance with rule
9011 of the Federal Rules of Bankruptcy Procedure, order a debt-
or’s attorney to reimburse the trustee for all reasonable costs in-
curred in prosecuting a section 707(b) motion if: (1) a trustee files
such motion; (2) the motion is granted; and (3) the court finds that
the action of the debtor’s attorney in filing the case under chapter
7 violated rule 9011. If the court determines that the debtor’s attor-
ney violated rule 9011, it may on its own initiative or on motion
of a party in interest in accordance with such rule, order the as-
sessment of an appropriate civil penalty against debtor’s counsel
and the payment of such penalty to the trustee, United States
trustee, or bankruptcy administrator. This provision clarifies that
a motion for costs or the imposition of a civil penalty must be made
by a party in interest or by the court itself in accordance with rule
9011.

Section 102(a)(2)(C) of the Act provides that the signature of an
attorney on a petition, pleading or written motion shall constitute
a certification that the attorney has: (1) performed a reasonable in-
vestigation into the circumstances that gave rise to such document;
and (2) determined that such document is well-grounded in fact
and warranted by existing law or a good faith argument for the ex-
tension, modification, or reversal of existing law and does not con-
stitute an abuse under section 707(b)(1). In addition, such attor-
ney’s signature on the petition constitutes a certification that the
attorney has no knowledge after an inquiry that the information in
the schedules filed with the petition is incorrect.

Section 102(a)(2)(C) of the Act amends section 707(b) of the
Bankruptcy Code to permit a court on its own initiative or motion
by a party in interest in accordance with rule 9011 of the Federal
Rules of Bankruptcy Procedure to award a debtor reasonable costs
(including reasonable attorneys’ fees) in contesting a section 707(b)
motion filed by a party in interest (other than a trustee, United
States trustee or bankruptcy administrator) if the court: (1) does
not grant the section 707(b) motion; and (2) finds that either the
movant violated rule 9011, or the attorney (if any) who filed the
motion did not comply with section 707(b)(4)(C) and such was made
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solely for the purpose of coercing a debtor into waiving a right
guaranteed under the Bankruptcy Code to such debtor. An excep-
tion applies with respect to a movant that is a “small business”
with a claim in an aggregate amount of less than $1,000. A small
business, for purposes of this provision, is defined as an unincor-
porated business, partnership, corporation, association or organiza-
tion that engages in commercial or business activities and employs
less than 25 full-time employees. The number of employees of a
wholly owned subsidiary includes the employees of the parent and
any other subsidiary corporation of the parent. Section 102(a)(2)(C)
of the Act clarifies that the motion for costs must be made by a
party in interest or by the court. The use of the phraseology in this
provision, “in accordance with rule 9011 of the Federal Rules of
Bankruptcy Procedure,” is intended to indicate that the procedures
for the motion of a party in interest or a court acting on its own
initiative are the procedures outlined in rule 9011(c).

The Act includes two “safe harbors” with respect to its needs-
based reforms. One safe harbor allows only a judge, United States
trustee, or bankruptcy administrator to file a section 707(b) motion
(based on the debtor’s ability to repay, bad faith, or the totality of
the circumstances) if the chapter 7 debtor’s current monthly income
(or in a joint case, the income of the debtor and the debtor’s spouse)
falls below the state median family income for a family of equal or
lesser size (adjusted for larger sized families), or the state median
family income for one earner in the case of a one-person household.

The Act’s second safe harbor only pertains to a motion under sec-
tion 707(b)(2), that is, a motion to dismiss based on a debtor’s abil-
ity to repay. It does not allow a judge, United States trustee, bank-
ruptcy administrator or party in interest to file such motion if the
income of the debtor (including a veteran, as that term is defined
in 38 U.S.C. §101) and the debtor’s spouse is less than certain
monetary thresholds. This provision does not consider the nonfiling
spouse’s income if the debtor and the debtor’s spouse are separated
under applicable nonbankruptcy law, or the debtor and the debtor’s
spouse are living separate and apart, other than for the purpose of
evading section 707(b)(2). The debtor must file a statement under
penalty of perjury specifying that he or she meets one of these cri-
teria. In addition, the statement must disclose the aggregate (or
best estimate) of the amount of any cash or money payments re-
ceived from the debtor’s spouse attributed to the debtor’s current
monthly income.

Section 102(b) of the Act amends section 101 of the Bankruptcy
Code to define “current monthly income” as the average monthly
income that the debtor receives (or in a joint case, the debtor and
debtor’s spouse receive) from all sources, without regard to whether
it is taxable income, in a specified six-month period preceding the
filing of the bankruptcy case. The Act specifies that the six-month
period is determined as ending on the last day of the calendar
month immediately preceding the filing of the bankruptcy case, if
the debtor files the statement of current income required by Bank-
ruptcy Code section 521. If the debtor does not file such schedule,
the court determines the date on which current income is cal-
culated.

“Current monthly income” includes any amount paid by any enti-
ty other than the debtor (or, in a joint case, the debtor and the
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debtor’s spouse if not otherwise a dependent) on a regular basis for
the household expenses of the debtor or the debtor’s dependents
(and, the debtor’s spouse in a joint case, if not otherwise a depend-
ent). It excludes Social Security Act benefits and payments to vic-
tims of war crimes or crimes against humanity on account of their
status as victims of such crimes. In addition, the Act provides that
current monthly income does not include payments to victims of
international or domestic terrorism as defined in section 2331 of
title 18 of the United States Code on account of their status as vic-
tims of such terrorism.

Section 102(c) of the Act amends section 704 of the Bankruptcy
Code to require the United States trustee or bankruptcy adminis-
trator in a chapter 7 case where the debtor is an individual to: (1)
review all materials filed by the debtor; and (2) file a statement
with the court (within ten days following the meeting of creditors
held pursuant to section 341 of the Bankruptcy Code) as to wheth-
er or not the debtor’s case should be presumed to be an abuse
under section 707(b). The court must provide a copy of such state-
ment to all creditors within five days after its filing. Within 30
days of the filing of such statement, the United States trustee or
bankruptcy administrator must file either: (1) a motion under sec-
tion 707(b); or (2) a statement setting forth the reasons why such
motion is not appropriate in any case where the debtor’s filing
should be presumed to be an abuse and the debtor’s current month-
ly income exceeds certain monetary thresholds.

In a chapter 7 case where the presumption of abuse applies
under section 707(b), section 102(d) of the Act amends Bankruptcy
Code section 342 to require the clerk to provide written notice to
all creditors within ten days after commencement of the case stat-
ing that the presumption of abuse applies in such case.

Section 102(e) of the Act provides that nothing in the Bankruptcy
Code limits the ability of a creditor to give information to a judge
(except for information communicated ex parte, unless otherwise
permitted by applicable law), United States trustee, bankruptcy ad-
ministrator, or trustee.

Section 102(f) of the Act adds a provision to Bankruptcy Code
section 707 to permit the court to dismiss a chapter 7 case filed by
a debtor who is an individual on motion by a victim of a crime of
violence (as defined in section 16 of title 18 of the United States
Code) or a drug trafficking crime (as defined in section 924(c)(2) of
title 18 of the United States Code). The case may be dismissed if
the debtor was convicted of such crime and dismissal is in the best
interest of the victim, unless the debtor establishes by a preponder-
ance of the evidence that the filing of the case is necessary to sat-
isfy a claim for a domestic support obligation.

Section 102(g) of the Act amends section 1325(a) of the Bank-
ruptcy Code to require the court, as a condition of confirming a
chapter 13 plan, to find that the debtor’s action in filing the case
was in good faith.

Section 102(h) of the Act amends section 1325(b)(1) of the Bank-
ruptcy Code to specify that the court must find, in confirming a
chapter 13 plan to which there has been an objection, that the
debtor’s disposable income will be paid to unsecured creditors. It
also amends section 1325(b)(2)’s definition of disposable income. As
defined under this provision, the term means income received by
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the debtor (other than child support payments, foster care pay-
ments, or certain disability payments for a dependent child) less
amounts reasonably necessary to be expended for: (1) the mainte-
nance or support of the debtor or the debtor’s dependent; (2) a do-
mestic support obligation that first becomes due after the case is
filed; (3) charitable contributions (as defined in Bankruptcy Code
section 548(d)(3)) to a qualified religious or charitable entity or or-
ganization (as defined in Bankruptcy Code section 548(d)(4)) in an
amount that does not exceed 15 percent of the debtor’s gross in-
come for the year in which the contributions are made; and (4) if
the debtor is engaged in business, the payment of expenditures
necessary for the continuation, preservation, and operation of the
business. Section 1325(b)(3) provides that the amounts reasonably
necessary to be expended under section 1325(b)(2) are determined
in accordance with section 707(b)(2)(A) and (B) if the debtor’s in-
come exceeds certain monetary thresholds.

Section 102(1) of the Act amends Bankruptcy Code section
1329(a) to require the amounts paid under a confirmed chapter 13
plan to be reduced by the actual amount expended by the debtor
to purchase health insurance for the debtor and the debtor’s de-
pendents (if those dependents do not otherwise have such insur-
ance) if the debtor documents the cost of such insurance and dem-
onstrates such expense is reasonable and necessary, and the
amount is not otherwise allowed for purposes of determining dis-
posable income under section 1325(b). If the debtor previously paid
for health insurance, the debtor must demonstrate that the amount
is not materially greater than the amount the debtor previously
paid. If the debtor did not previously have such insurance, the
amount may not be not materially larger than the reasonable cost
that would be incurred by a debtor with similar characteristics.
Upon request of any party in interest, the debtor must file proof
that a health insurance policy was purchased.

Section 102(j) of the Act amends section 104 of the Bankruptcy
Code to provide for the periodic adjustment of monetary amounts
specified in sections 707(b) and 1325(b)(3) of the Bankruptcy Code,
as amended by this Act.

Section 102(k) adds to section 101 of the Bankruptcy Code a defi-
nition of “median family income.”

Sec. 103. Sense of Congress and Study. Section 103(a) of the Act ex-
presses the sense of Congress that the Secretary of the Treasury
has the authority to alter the Internal Revenue Service expense
standards to set guidelines for repayment plans as needed to ac-
commodate their use under section 707(b) of the Bankruptcy Code,
as amended. Section 103(b) requires the Executive Office for
United States Trustees to submit a report within two years from
the date of the Act’s enactment regarding the utilization of the In-
ternal Revenue Service expense standards for determining the cur-
rent monthly expenses of a debtor under section 707(b) and the im-
pact that the application of these standards has had on debtors and
the bankruptcy courts. The report may include recommendations
for amendments to the Bankruptcy Code that are consistent with
the report’s findings.

Sec. 104. Notice of Alternatives. Section 104 of the Act amends sec-
tion 342(b) of the Bankruptcy Code to require the clerk, before the
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commencement of a bankruptcy case by an individual whose debts
are primarily consumer debts, to supply such individual with a
written notice containing: (1) a brief description of chapters 7, 11,
12, and 13 and the general purpose, benefits, and costs of pro-
ceeding under each of these chapters; (2) the types of services
available from credit counseling agencies; (3) a statement advising
that a person who knowingly and fraudulently conceals assets or
makes a false oath or statement under penalty of perjury in con-
nection with a bankruptcy case shall be subject to fine, imprison-
ment, or both; and (4) a statement warning that all information
supplied by a debtor in connection with the case is subject to exam-
ination by the Attorney General.

Sec. 105. Debtor Financial Management Training Test Program.
Section 105 of the Act requires the Director of the Executive Office
for United States Trustees to: (1) consult with a wide range of debt-
or education experts who operate financial management education
programs; and (2) develop a financial management training cur-
riculum and materials that can be used to teach individual debtors
how to manage their finances better. The Director must select six
judicial districts to test the effectiveness of the financial manage-
ment training curriculum and materials for an 18-month period be-
ginning not later than 270 days after the Act’s enactment date. For
these six districts, the curricula and materials must be used as the
instructional personal financial management course required under
Bankruptcy Code section 111. Over the period of the study, the Di-
rector must evaluate the effectiveness of the curriculum and mate-
rials as well as consider a sample of existing consumer education
programs (such as those described in the Report of the National
Bankruptcy Review Commission) that are representative of con-
sumer education programs sponsored by the credit industry, chap-
ter 13 trustees, and consumer counseling groups. Not later than
three months after concluding such evaluation, the Director must
submit to Congress a report with findings regarding the effective-
ness and cost of the curricula, materials, and programs.

Sec. 106. Credit Counseling. Section 106(a) of the Act amends sec-
tion 109 of the Bankruptcy Code to require an individual—as a
condition of eligibility for bankruptcy relief—to receive credit coun-
seling within the 180-day period preceding the filing of a bank-
ruptcy case by such individual. The credit counseling must be pro-
vided by an approved nonprofit budget and credit counseling agen-
cy consisting of either an individual or group briefing (which may
be conducted telephonically or via the Internet) that outlined op-
portunities for available credit counseling and assisted the indi-
vidual in performing a budget analysis. This requirement does not
apply to a debtor who resides in a district where the United States
trustee or bankruptcy administrator has determined that approved
nonprofit budget and credit counseling agencies in that district are
not reasonably able to provide adequate services to such individ-
uals. Although such determination must be reviewed annually, the
United States trustee or bankruptcy administrator may disapprove
a nonprofit budget and credit counseling agency at any time.

A debtor may be temporarily exempted from this requirement if
he or she submits to the court a certification that: (1) describes exi-
gent circumstances meriting a waiver of this requirement; (2)
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states that the debtor requested credit counseling services from an
approved nonprofit budget and credit counseling agency, but was
unable to obtain such services within the five-day period beginning
on the date the debtor made the request; and (3) is satisfactory to
the court. This exemption terminates when the debtor meets the
requirements for credit counseling participation, but not longer
than 30 days after the case is filed, unless the court, for cause, ex-
tends this period up to an additional 15 days.

In addition, the mandatory credit counseling requirement does
not apply to a debtor whom the court determines, after notice and
a hearing, is unable to complete this requirement because of inca-
pacity, disability, or active military duty in a military combat zone.
Incapacity, under this provision, means the debtor is impaired by
reason of mental illness or mental deficiency so that the debtor is
incapable of realizing and making rational decisions with respect
to his or her financial responsibilities. Disability, under this provi-
sion, means the debtor is so physically impaired as to be unable,
after reasonable effort, to receive credit counseling whether by par-
ticipating in person, or via telephone or Internet briefing.

Section 106(b) of the Act amends section 727(a) of the Bank-
ruptcy Code to deny a discharge to a chapter 7 debtor who fails to
complete a personal financial management instructional course.
This provision, however, does not apply if the debtor resides in a
district where the United States trustee or bankruptcy adminis-
trator has determined that the approved instructional courses in
that district are not adequate. Such determination must be re-
viewed annually by the United States trustee or bankruptcy ad-
ministrator. In addition, it does not apply to a debtor whom the
court determines, after notice and a hearing, is unable to complete
this requirement because of incapacity, disability, or active military
duty in a military combat zone.

Section 106(c) of the Act amends section 1328 of the Bankruptcy
Code to deny a discharge to a chapter 13 debtor who fails to com-
plete a personal financial management instructional course. This
requirement does not apply if the debtor resides in a district where
the United States trustee or bankruptcy administrator has deter-
mined that the approved instructional courses in that district are
not adequate. Such determination must be reviewed annually by
the United States trustee or bankruptcy administrator. In addition,
it does not apply to a debtor whom the court determines, after no-
tice and a hearing, is unable to complete this requirement because
of incapacity, disability, or active military duty in a military com-
bat zone.

Section 106(d) of the Act amends section 521 of the Bankruptcy
Code to require a debtor who is an individual to file with the court:
(1) a certificate from an approved nonprofit budget and credit coun-
seling agency describing the services it provided the debtor pursu-
ant to section 109(h); and (2) a copy of the repayment plan, if any,
that was developed by the agency pursuant to section 109(h).

Section 106(e) of the Act adds section 111 to the Bankruptcy
Code requiring the clerk to maintain a publicly available list of ap-
proved: (1) credit counseling agencies that provide the services de-
scribed in section 109(h) of the Bankruptcy Code; and (2) personal
financial management instructional courses. Section 106(e) further
provides that the United States trustee or bankruptcy adminis-
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trator may only approve an agency or course provider under this
provision pursuant to certain specified criteria. These include, for
example, if a fee is charged for such services by the agency or
course provider, the fee must be reasonable and such services must
be provided without regard to ability to pay the fee. If such agency
or provider course is approved, the approval may only be for a pro-
bationary period of up to six months. At the conclusion of the pro-
bationary period, the United States trustee or bankruptcy adminis-
trator may only approve such agency or instructional course for an
additional one-year period and, thereafter for successive one-year
periods, which has demonstrated during such period that it met the
standards set forth in this provision and can satisfy such standards
in the future.

Within 30 days after any final decision occurring after the expi-
ration of the initial probationary period or after any subsequent pe-
riod, an interested person may seek judicial review of such decision
in the appropriate United States district court. In addition, the dis-
trict court, at any time, may investigate the qualifications of a
credit counseling agency and request the production of documents
to ensure the agency’s integrity and effectiveness. The district court
may remove a credit counseling agency that does not meet the
specified qualifications from the approved list. The United States
trustee or bankruptcy administrator must notify the clerk that a
credit counseling agency or instructional course is no longer ap-
proved and the clerk must remove such entity from the approved
list.

Section 106(e) prohibits a credit counseling agency from pro-
viding information to a credit reporting agency as to whether an
individual debtor has received or sought personal financial man-
agement instruction. A credit counseling agency that willfully or
negligently fails to comply with any requirement under the Bank-
ruptcy Code with respect to a debtor shall be liable to the debtor
for damages in an amount equal to: (1) actual damages sustained
by the debtor as a result of the violation; and (2) any court costs
or reasonable attorneys’ fees incurred in an action to recover such
damages.

Section 106(f) of the Act amends section 362 of the Bankruptcy
Code to provide that if a chapter 7, 11, or 13 case is dismissed due
to the creation of a debt repayment plan, the presumption that a
case was not filed in good faith under section 362(c)(3) shall not
apply to any subsequent bankruptcy case commenced by the debt-
or. It also provides that the court, on request of a party in interest,
must issue an order under section 362(c) confirming that the auto-
matic stay has terminated.

Sec. 107. Schedules of Reasonable and Necessary Expenses. For pur-
poses of section 707(b) of the Bankruptcy Code, section 107 of the
Act requires the Director of the Executive Office for United States
Trustees to issue schedules of reasonable and necessary adminis-
trative expenses (including reasonable attorneys’ fees) relating to
the administration of a chapter 13 plan for each judicial district not
later than 180 days after the date of enactment of the Act.
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TITLE II. ENHANCED CONSUMER PROTECTION

Subtitle A. Penalties for Abusive Creditor Practices

Sec. 201. Promotion of Alternative Dispute Resolution. Subsection
(a) of section 201 of the Act amends section 502 of the Bankruptcy
Code to permit the court, after a hearing on motion of the debtor,
to reduce a claim based in whole on an unsecured consumer debt
by up to 20 percent if: (1) the claim was filed by a creditor who un-
reasonably refused to negotiate a reasonable alternative repayment
schedule proposed by an approved credit counseling agency on be-
half of the debtor; (2) the debtor’s offer was made at least 60 days
before the filing of the case; (3) the offer provided for payment of
at least 60 percent of the debt over a period not exceeding the
loan’s repayment period or a reasonable extension thereof; and (4)
no part of the debt is nondischargeable. The debtor has the burden
of proving by clear and convincing evidence that: (1) the creditor
unreasonably refused to consider the debtor’s proposal; and (2) the
proposed alternative repayment schedule was made prior to the ex-
piration of the 60-day period. Section 201(b) amends section 547 of
the Bankruptcy Code to prohibit the avoidance as a preferential
transfer a payment by a debtor to a creditor pursuant to an alter-
native repayment plan created by an approved credit counseling
agency.

Sec. 202. Effect of Discharge. Section 202 of the Act amends section
524 of the Bankruptcy Code in two respects. First, it provides that
the willful failure of a creditor to credit payments received under
a confirmed chapter 11, 12, or 13 plan constitutes a violation of the
discharge injunction if the creditor’s action to collect and failure to
credit payments in the manner required by the plan caused mate-
rial injury to the debtor. This provision does not apply if the order
confirming the plan is revoked, the plan is in default, or the cred-
itor has not received payments required to be made under the plan
in the manner prescribed by the plan. Second, section 202 amends
section 524 of the Bankruptcy Code to provide that the discharge
injunction does not apply to a creditor having a claim secured by
an interest in real property that is the debtor’s principal residence
if the creditor communicates with the debtor in the ordinary course
of business between the creditor and the debtor and such commu-
nication is limited to seeking or obtaining periodic payments associ-
ated with a valid security interest in lieu of the pursuit of in rem
relief to enforce the lien.

Sec. 203. Discouraging Abuse of Reaffirmation Agreement Practices.
Section 203 of the Act effectuates a comprehensive overhaul of the
law applicable to reaffirmation agreements. Subsection (a) amends
section 524 of the Bankruptcy Code to mandate that certain speci-
fied disclosures be provided to a debtor at or before the time he or
she signs a reaffirmation agreement. These specified disclosures,
which are the only disclosures required in connection with a reaf-
firmation agreement, must be in writing and be made clearly and
conspicuously. In addition, the disclosure must include certain
advisories and explanations. At the election of the creditor, the dis-
closure statement may include a repayment schedule. If the debtor
is represented by counsel, section 203(a) mandates that the attor-
ney file a certification stating that the agreement represents a fully
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informed and voluntary agreement by the debtor, that the agree-
ment does not impose an undue hardship on the debtor or any de-
pendent of the debtor, and that the attorney fully advised the debt-
or of the legal effect and consequences of such agreement as well
as of any default thereunder. In those instances where the pre-
sumption of undue hardship applies, the attorney must also certify
that the debtor is able to make the payments required under the
reaffirmation agreement. Further, the debtor must submit a state-
ment setting forth the debtor’s monthly income and actual current
monthly expenditures. If the debtor is represented by counsel and
the debt being reaffirmed is owed to a credit union, a modified
version of this statement must be used.

Notwithstanding any other provision of the Bankruptcy Code,
section 203(a) permits a creditor to accept payments from a debtor:
(1) before and after the filing of a reaffirmation agreement with the
court; or (2) pursuant to a reaffirmation agreement that the cred-
itor believes in good faith to be effective. It further provides that
the requirements specified in subsections (c)(2) and (k) of section
524 are satisfied if the disclosures required by these provisions are
given in good faith.

Where the amount of the scheduled payments due on the re-
affirmed debt (as disclosed in the debtor’s statement) exceeds the
debtor’s available income, it is presumed for 60 days from the date
on which the reaffirmation agreement is filed with the court that
the agreement presents an undue hardship. The court must review
such presumption, which can be rebutted by the debtor by a writ-
ten statement explaining the additional sources of funds that would
enable the debtor to make the required payments on the reaffirmed
debt. If the presumption is not rebutted to the satisfaction of the
court, the court may disapprove the reaffirmation agreement. No
reaffirmation agreement may be disapproved without notice and
hearing to the debtor and creditor. The hearing must be concluded
before the entry of the debtor’s discharge. The requirements set
forth in this paragraph do not apply to reaffirmation agreements
if the creditor is a credit union.

Section 203(b) amends title 18 of the United States Code to re-
quire the Attorney General to designate a United States Attorney
for each judicial district and to appoint a Federal Bureau of Inves-
tigation agent for each field office to have primary law enforcement
responsibilities for violations of sections 152 and 157 of title 18
with respect to abusive reaffirmation agreements and materially
fraudulent statements in bankruptcy schedules that are inten-
tionally false or misleading. In addition, section 203(b) provides
that the designated United States Attorney has primary responsi-
bility with respect to bankruptcy investigations under section 3057
of title 18. Section 203(b) further provides that the bankruptcy
courts must establish procedures for referring any case in which a
materially fraudulent bankruptcy schedule has been filed.

Sec. 204. Preservation of Claims and Defenses Upon Sale of Preda-
tory Loans. Section 204 of the Act adds a provision to section 363
of the Bankruptcy Code with respect to sales of any interest in a
consumer transaction that is subject to the Truth in Lending Act
or any interest in a consumer credit contract (as defined in section
433.1 of title 16 of the Code of Federal Regulations). It provides
that the purchaser of such interest remains subject to all claims
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and defenses that are related to such assets to the same extent as
that person would be subject to if the sale was not conducted under
section 363.

Sec. 205. GAO Study and Report on Reaffirmation Agreement Proc-
ess. Section 205 of the Act directs the Comptroller General of the
United States to report to Congress on how consumers are treated
in connection with the reaffirmation agreement process. This report
must include: (1) the policies and activities of creditors with respect
to reaffirmation agreements; and (2) whether such consumers are
fully, fairly, and consistently informed of their rights under the
Bankruptcy Code. The report, which must be completed not later
than 18 months after the date of enactment of this Act, may in-
clude recommendations for legislation to address any abusive or co-
ercive tactics found in connection with the reaffirmation process.

Subtitle B. Priority Child Support

Sec. 211. Definition of Domestic Support Obligation. Section 211 of
the Act amends section 101 of the Bankruptcy Code to define a do-
mestic support obligation as a debt that accrues before, on, or after
the date of the order for relief and that it includes interest that ac-
crues pursuant to applicable nonbankruptcy law. As defined in the
Act, the term includes a debt owed to or recoverable by: (1) a
spouse, former spouse, or child of the debtor, or such child’s parent,
legal guardian, or responsible relative; or (2) a governmental unit.
To qualify as a domestic support obligation, the debt must be in the
nature of alimony, maintenance, or support (including assistance
provided by a governmental unit), without regard to whether such
debt is expressly so designated. It must be established or subject
to establishment before, on, or after the date of the order of relief
pursuant to: (1) a separation agreement, divorce decree, or property
settlement agreement; (2) an order of a court of record; or (3) a de-
termination made in accordance with applicable nonbankruptcy
law by a governmental unit. It does not apply to a debt assigned
to a nongovernmental entity, unless it was assigned voluntarily by
the spouse, former spouse, child, or parent solely for the purpose
of collecting the debt.

Sec. 212. Priorities for Claims for Domestic Support Obligations.
Section 212 of the Act amends section 507(a) of the Bankruptcy
Code to accord first priority in payment to allowed unsecured
claims for domestic support obligations that, as of the petition date,
are owed to or recoverable by a spouse, former spouse, or child of
the debtor, or the parent, legal guardian, or responsible relative of
such child, without regard to whether such claim is filed by the
claimant or by a governmental unit on behalf of such claimant, on
the condition that funds received by such unit under this provision
be applied and distributed in accordance with nonbankruptcy law.
Subject to these claims, section 212 accords the same payment pri-
ority to allowed unsecured claims for domestic support obligations
that, as of the petition date, were assigned by a spouse, former
spouse, child of the debtor, or such child’s parent, legal guardian,
or responsible relative to a governmental unit (unless the claimant
assigned the claim voluntarily for the purpose of collecting the
debt), or are owed directly to or recoverable by a governmental unit
under applicable nonbankruptcy law, on the condition that funds
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received by such unit under this provision be applied and distrib-
uted in accordance with nonbankruptcy law. Where a trustee ad-
ministers assets that may be available for payment of domestic
support obligations under section 507(a)(1) (as amended), adminis-
trative expenses of the trustee allowed under section 503(b)(1)(A),
(2) and (6) of the Bankruptcy Code must be paid before such claims
to the extent the trustee administers assets that are otherwise
available for the payment of these claims.

Sec. 213. Requirements To Obtain Confirmation and Discharge in
Cases Involving Domestic Support Obligations. With respect to
chapter 11 cases, section 213(1) adds a condition for confirmation
of a plan. It amends section 1129(a) of the Bankruptcy Code to pro-
vide that if a chapter 11 debtor is required by judicial or adminis-
trative order or statute to pay a domestic support obligation, then
the debtor must pay all amounts payable under such order or stat-
ute that became payable postpetition as a prerequisite for con-
firmation.

With respect to chapter 12 cases, section 213(2) of the Act
amends section 1208(c) of the Bankruptcy Code to provide that the
failure of a debtor to pay any domestic support obligation that first
becomes payable postpetition is cause for conversion or dismissal of
the case. Section 213(3) amends Bankruptcy Code section 1222(a)
to permit a chapter 12 debtor to propose a plan paying less than
full payment of all amounts owed for a claim entitled to priority
under Bankruptcy Code section 507(a)(1)(B) if all of the debtor’s
projected disposable income for a five-year period is applied to
make payments under the plan. Section 213(4) of the Act amends
Bankruptcy Code section 1222(b) to permit a chapter 12 debtor to
propose a plan that pays postpetition interest on claims that are
nondischargeable under Section 1228(a), but only to the extent that
the debtor has disposable income available to pay such interest
after payment of all allowed claims in full. Section 213(5) amends
Bankruptcy Code section 1225(a) to provide that if a chapter 12
debtor is required by judicial or administrative order or statute to
pay a domestic support obligation, then the debtor must pay such
obligations pursuant to such order or statute that became payable
postpetition as a condition of confirmation. Section 213(6) amends
Bankruptcy Code section 1228(a) to condition the granting of a
chapter 12 discharge upon the debtor’s payment of certain
postpetition domestic support obligations.

With respect to chapter 13 cases, section 213(7) of the Act
amends Bankruptcy Code section 1307(c) to provide that the failure
of a debtor to pay any domestic support obligation that first be-
comes payable postpetition is cause for conversion or dismissal of
the debtor’s case. Section 213(8) amends Bankruptcy Code section
1322(a) to permit a chapter 13 debtor to propose a plan paying less
than the full amount of a claim entitled to priority under Bank-
ruptcy Code section 507(a)(1)(B) if the plan provides that all of the
debtor’s projected disposable income over a five-year period will be
applied to make payments under the plan. Section 213(9) amends
Bankruptcy Code section 1322(b) to permit a chapter 13 debtor to
propose a plan that pays postpetition interest on nondischargeable
debts under section 1328(a), but only to the extent that the debtor
has disposable income available to pay such interest after payment
in full of all allowed claims. Section 213(10) amends Bankruptcy
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Code section 1325(a) to provide that if a chapter 13 debtor is re-
quired by judicial or administrative order or statute to pay a do-
mestic support obligation, then the debtor must pay all such obliga-
tions pursuant to such order or statute that became payable
postpetition as a condition of confirmation. Section 213(11) amends
Bankruptcy Code section 1328(a) to condition the granting of a
chapter 13 discharge on the debtor’'s payment of -certain
postpetition domestic support obligations.

Sec. 214. Exceptions To Automatic Stay in Domestic Support Pro-
ceedings. Under current law, section 362(b)(2) of the Bankruptcy
Code excepts from the automatic stay the commencement or con-
tinuation of an action or proceeding: (1) for the establishment of
paternity; or (2) the establishment or modification of an order for
alimony, maintenance or support. It also permits the collection of
such obligations from property that is not property of the estate.
Section 214 makes several revisions to Bankruptcy Code section
362(b)(2). First, it replaces the reference to “alimony, maintenance
or support” with “domestic support obligations.” Second, it adds to
section 362(b)(2) actions or proceedings concerning: (1) child cus-
tody or visitation; (2) the dissolution of a marriage (except to the
extent such proceeding seeks division of property that is property
of the estate); and (3) domestic violence. Third, it permits the with-
holding of income that is property of the estate or property of the
debtor for payment of a domestic support obligation under a judi-
cial or administrative order as well as the withholding, suspension,
or restriction of a driver’s license, or a professional, occupational or
recreational license under state law, pursuant to section 466(a)(16)
of the Social Security Act. Fourth, it authorizes the reporting of
overdue support owed by a parent to any consumer reporting agen-
cy pursuant to section 466(a)(7) of the Social Security Act. Fifth, it
permits the interception of tax refunds as authorized by sections
464 and 466(a)(3) of the Social Security Act or analogous state law.
Sixth, it allows medical obligations, as specified under title IV of
the Social Security Act, to be enforced notwithstanding the auto-
matic stay.

Sec. 215. Nondischargeability of Certain Debts for Alimony, Mainte-
nance, and Support. Section 215 of the Act amends Bankruptcy
Code section 523(a)(5) to provide that a “domestic support obliga-
tion” (as defined in section 211 of the Act) is nondischargeable and
eliminates Bankruptcy Code section 523(a)(18). Section 215(2)
amends Bankruptcy Code section 523(c) to delete the reference to
section 523(a)(15) in that provision. Section 215(3) amends section
523(a)(15) to provide that obligations to a spouse, former spouse, or
a child of the debtor (not otherwise described in section 523(a)(5))
incurred in connection with a divorce or separation or related ac-
tion are nondischargeable irrespective of the debtor’s inability to
pay such debts.

Sec. 216. Continued Liability of Property. Section 216(1) of the Act
amends section 522(c) of the Bankruptcy Code to make exempt
property liable for nondischargeable domestic support obligations
notwithstanding any contrary provision of applicable nonbank-
ruptcy law. Section 216(2) and (3) make conforming amendments
to sections 522(f)(1)(A) and 522(g)(2) of the Bankruptcy Code.
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Sec. 217. Protection of Domestic Support Claims Against Pref-
erential Transfer Motions. Section 217 of the Act makes a con-
forming amendment to Bankruptcy Code section 547(c)(7) to pro-
vide that a bona fide payment of a debt for a domestic support obli-
gation may not be avoided as a preferential transfer.

Sec. 218. Disposable Income Defined. Section 218 of the Act amends
section 1225(b)(2)(A) of the Bankruptcy Code to provide that dis-
posable income in a chapter 12 case does not include payments for
postpetition domestic support obligations.

Sec. 219. Collection of Child Support. Section 219 amends sections
704, 1106, 1202, and 1302 of the Bankruptcy Code to require trust-
ees in chapter 7, 11, 12, and 13 cases to provide certain notices to
child support claimants and governmental enforcement agencies. In
addition, the Act conforms internal statutory cross references to
Bankruptcy Code section 523(a)(14A) and deletes the reference to
Bankruptcy Code section 523(a)(14) with respect to chapter 13, as
this provision is inapplicable to that chapter.

Section 219(a) requires a chapter 7 trustee to provide written no-
tice to a domestic support claimant of the right to use the services
of a state child support enforcement agency established under sec-
tions 464 and 466 of the Social Security Act in the state where the
claimant resides for assistance in collecting child support during
and after the bankruptcy case. The notice must include the agen-
cy’s address and telephone number as well as explain the claim-
ant’s right to payment under the applicable chapter of the Bank-
ruptcy Code. In addition, the trustee must provide written notice
to the claimant and the agency of such claim and include the name,
address, and telephone number of the child support claimant. At
the time the debtor is granted a discharge, the trustee must notify
both the child support claimant and the agency that the debtor was
granted a discharge as well as supply them with the debtor’s last
known address, the last known name and address of the debtor’s
employer, and the name of each creditor holding a debt that is not
discharged under section 523(a)(2), (4) or (14A) or holding a debt
that was reaffirmed pursuant to Bankruptcy Code section 524. A
claimant or agency may request the debtor’s last known address
from a creditor holding a debt that is not discharged under section
523(a)(2), (4) or (14A) or that is reaffirmed pursuant to section 524
of the Bankruptcy Code. A creditor who discloses such information,
however, is not liable to the debtor or any other person by reason
of such disclosure. Subsections (b), (c), and (d) of section 219 of the
Act impose comparable requirements for chapter 11, 12, and 13
trustees.

Sec. 220. Nondischargeability of Certain Educational Benefits and
Loans. Section 220 of the Act amends section 523(a)(8) of the Bank-
ruptcy Code to provide that a debt for a qualified education loan
(as defined in section 221(e)(1) of the Internal Revenue Code) is
nondischargeable, unless excepting such debt from discharge would
impose an undue hardship on the debtor and the debtor’s depend-
ents.

Subtitle C. Other Consumer Protections

Sec. 221. Amendments To Discourage Abusive Bankruptcy Filings.
Section 221 of the Act makes a series of amendments to section 110
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of the Bankruptcy Code. First, section 221 clarifies that the defini-
tion of a bankruptcy petition preparer does not include an attorney
for a debtor or an employee of an attorney under the direct super-
vision of such attorney. Second, it amends subsections (b) and (c)
of section 110 to provide that if a bankruptcy petition preparer is
not an individual, then an officer, principal, responsible person, or
partner of the preparer must sign certain documents filed in con-
nection with the bankruptcy case as well as state the person’s
name and address on such documents. Third, it requires a bank-
ruptcy petition preparer to give the debtor written notice (as pre-
scribed by the Judicial Conference of the United States) explaining
that the preparer is not an attorney and may not practice law or
give legal advice. The notice may include examples of legal advice
that a preparer may not provide. Such notice must be signed by the
preparer under penalty of perjury and the debtor and be filed with
any document for filing. Fourth, the petition preparer is prohibited
from giving legal advice, including with respect to certain specified
items. Fifth, it permits the Supreme Court to promulgate rules or
the Judicial Conference of the United States to issue guidelines for
setting the maximum fees that a bankruptcy petition preparer may
charge for services. Sixth, section 221 requires the preparer to no-
tify the debtor of such maximum fees. Seventh, it specifies that the
bankruptcy petition preparer must certify that it complied with
this notification requirement. Eighth, it requires the court to order
the turnover of any fees in excess of the value of the services ren-
dered by the preparer within the 12-month period preceding the
bankruptcy filing. Ninth, section 221 provides that all fees charged
by a preparer may be forfeited if the preparer fails to comply with
certain requirements specified in Bankruptcy Code section 110, as
amended by this provision. Tenth, it allows a debtor to exempt fees
recovered under this provision pursuant to Bankruptcy Code sec-
tion 522(b). Eleventh, it specifically authorizes the court to enjoin
a bankruptcy petition preparer who has violated a court order
issued under section 110. Twelfth, it generally revises section 110’s
penalty provisions and requires such penalties to be paid into a
special fund of the United States trustee for the purpose of funding
the enforcement of section 110 on a national basis. With respect to
Bankruptcy Administrator districts, the funds are to be deposited
as offsetting receipts pursuant to section 1931 of title 28 of the
United States Code.

Sec. 222. Sense of Congress. Section 222 of the Act expresses the
sense of Congress that the states should develop personal finance
curricula for use in elementary and secondary schools.

Sec. 223. Additional Amendments to Title 11, United States Code.
Section 223 of the Act amends section 507(a) of the Bankruptcy
Code to accord a tenth-level priority to claims for death or personal
injuries resulting from the debtor’s operation of a motor vehicle or
vessel while intoxicated.

Sec. 224. Protection of Retirement Savings in Bankruptcy. The in-
tent of section 224 is to expand the protection for tax-favored re-
tirement plans or arrangements that may not be already protected
under Bankruptcy Code section 541(c)(2) pursuant to Patterson v.
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Shumate,34 or other state or Federal law. Subsection (a) of section
224 of the Act amends section 522 of the Bankruptcy Code to per-
mit a debtor to exempt certain retirement funds to the extent those
monies are in a fund or account that is exempt from taxation under
section 401, 403, 408, 408A, 414, 457, or 501(a) of the Internal Rev-
enue Code and that have received a favorable determination pursu-
ant to Internal Revenue Code section 7805 that is in effect as of
the date of the commencement of the case. If the retirement monies
are in a retirement fund that has not received a favorable deter-
mination, those monies are exempt if the debtor demonstrates that
no prior unfavorable determination has been made by a court or
the Internal Revenue Service, and the retirement fund is in sub-
stantial compliance with the applicable requirements of the Inter-
nal Revenue Code. If the retirement fund fails to be in substantial
compliance with applicable requirements of the Internal Revenue
Code, the debtor may claim the retirement funds as exempt if he
or she is not materially responsible for such failure. This section
also applies to certain direct transfers and rollover distributions. In
addition, this provision ensures that the specified retirement funds
are exempt under state as well as Federal law.

Section 224(b) amends section 362(b) of the Bankruptcy Code to
except from the automatic stay the withholding of income from a
debtor’s wages pursuant to an agreement authorizing such with-
holding for the benefit of a pension, profit-sharing, stock bonus, or
other employer-sponsored plan established under Internal Revenue
Code section 401, 403, 408, 408A, 414, 457, or 501(c) to the extent
that the amounts withheld are used solely to repay a loan from a
plan as authorized by section 408(b)(1) of the Employee Retirement
Income Security Act of 1974 or subject to Internal Revenue Code
section 72(p) or with respect to a loan from certain thrift savings
plans. Section 224(b) further provides that this exception may not
be used to cause any loan made under a governmental plan under
section 414(d) or a contract or account under section 403(b) of the
Internal Revenue Code to be construed to be a claim or debt within
the meaning of the Bankruptcy Code.

Section 224(c) amends Bankruptcy Code section 523(a) to except
from discharge any amount owed by the debtor to a pension, profit-
sharing, stock bonus, or other plan established under Internal Rev-
enue Code section 401, 403, 408, 408A, 414, 457, or 501(c) under
a loan authorized under section 408(b)(1) of the Employee Retire-
ment Income Security Act of 1974 or subject to Internal Revenue
Code section 72(p) or with respect to a loan from certain thrift sav-
ings plans. Section 224(c) further provides that this exception to
discharge may not be used to cause any loan made under a govern-
mental plan under section 414(d) or a contract or account under
section 403(b) of the Internal Revenue Code to be construed to be
a claim or debt within the meaning of the Bankruptcy Code.

Section 224(d) amends Bankruptcy Code section 1322 to provide
that a chapter 13 plan may not materially alter the terms of a loan
described in section 362(b)(19) and that any amounts required to
repay such loan shall not constitute “disposable income” under sec-
tion 1325 of the Bankruptcy Code.

84504 U.S. 753 (1992).
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Section 224(e) amends section 522 of the Bankruptcy Code to im-
pose a $1 million cap (periodically adjusted pursuant to section 104
of the Bankruptcy Code to reflect changes in the Consumer Price
Index) on the value of the debtor’s interest in an individual retire-
ment account established under either section 408 or 408A of the
Internal Revenue Code (other than a simplified employee pension
account under section 408(k) or a simple retirement account under
section 408(p) of the Internal Revenue Code) that a debtor may
claim as exempt property. This limit applies without regard to
amounts attributable to rollover contributions made pursuant to
section 402(c), 402(e)(6), 403(a)(4), 403(a)(5), or 403(b)(8) of the In-
ternal Revenue Code and earnings thereon. The cap may be in-
creased if required in the interests of justice.

Sec. 225. Protection of Education Savings in Bankruptcy. Sub-
section (a) of section 225 of the Act amends section 541 of the
Bankruptcy Code to provide that funds placed not later than 365
days before the filing of the bankruptcy case in an education indi-
vidual retirement account are not property of the estate if certain
criteria are met. First, the designated beneficiary of such account
must be a child, stepchild, grandchild or step-grandchild of the
debtor for the taxable year during which funds were placed in the
account. A legally adopted child or a foster child, under certain cir-
cumstances, may also qualify as a designated beneficiary. Second,
such funds may not be pledged or promised to an entity in connec-
tion with any extension of credit and they may not be excess con-
tributions (as described in section 4973(e) of the Internal Revenue
Code). Funds deposited between 720 days and 365 days before the
filing date are protected to the extent they do not exceed $5,000.
Similar criteria apply with respect to funds used to purchase a tui-
tion credit or certificate or to funds contributed to a qualified state
tuition plan under section 529(b)(1)(A) of the Internal Revenue
Code. Section 225(b) amends Bankruptcy Code section 521 to re-
quire a debtor to file with the court a record of any interest that
the debtor has in an education individual retirement account or
qualified state tuition program.

Sec. 226. Definitions. Subsection (a) of section 226 of the Act
amends section 101 of the Bankruptcy Code to add certain defini-
tions with respect to debt relief agencies. Section 226(a)(1) defines
an “assisted person” as a person whose debts consist primarily of
consumer debts and whose nonexempt assets are less than
$150,000. Section 226(a)(2) defines “bankruptcy assistance” as any
goods or services sold or otherwise provided to an assisted person
with the express or implied purpose of giving information, advice,
or counsel; preparing documents for filing; or attending a meeting
of creditors pursuant to section 341; appearing in a case or pro-
ceeding on behalf of a person; or providing legal representation in
a case or proceeding under the Bankruptcy Code. Section 226(a)(3)
defines a “debt relief agency” as any person (including a bank-
ruptcy petition preparer) who provides bankruptcy assistance to an
assisted person in return for the payment of money or other valu-
able consideration. The definition specifically excludes certain enti-
ties. First, it does not apply to a person who is an officer, director,
employee, or agent of a person who provides bankruptcy assistance
or of a bankruptcy petition preparer. Second, it is not applicable to
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a nonprofit organization exemption from taxation under section
501(c)(3) of the Internal Revenue Code. Third, it is inapplicable to
a creditor who assisted such person to the extent the assistance
pertained to the restructuring of any debt owed by the person to
the creditor. Fourth, the definition does not apply to a depository
institution (as defined in section 3 of the Federal Deposit Insurance
Act), or any Federal or state credit union (as defined in section 101
of the Federal Credit Union Act), as well as any affiliate or sub-
sidiary of such depository institution or credit union. Fifth, an au-
thor, publisher, distributor, or seller of works subject to copyright
protection under title 17 of the United States Code when acting in
such capacity is not within the ambit of this definition.

Section 226(b) amends section 104(B)(1) of the Bankruptcy Code
to permit the monetary amount set forth in the definition of an “as-
sisted person” to be automatically adjusted to reflect the change in
the Consumer Price Index.

Sec. 227. Restrictions on Debt Relief Agencies. Section 227 of the
Act creates a new provision in the Bankruptcy Code intended to
proscribe certain activities of a debt relief agency. It prohibits such
agency from: (1) failing to perform any service that it informed an
assisted person it would provide; (2) advising an assisted person to
make an untrue and misleading statement (or that upon the exer-
cise of reasonable care, should have been known to be untrue or
misleading) in a document filed in a bankruptcy case; (3) misrepre-
senting the services it provides and the benefits and risks of bank-
ruptcy; and (4) advising an assisted person or prospective assisted
person to incur additional debt in contemplation of filing for bank-
ruptcy relief or for the purpose of paying fees for services rendered
by an attorney or petition preparer in connection with the bank-
ruptcy case. Any waiver by an assisted person of the protections
under this provision are unenforceable, except against a debt relief
agency.

In addition, section 227 imposes penalties for the violation of sec-
tion 526, 527 or 528 of the Bankruptcy Code. First, any contract
between a debt relief agency and an assisted person that does not
comply with these provisions is void and may not be enforced by
any state or Federal court or by any person, except an assisted per-
son. Second, a debt relief agency is liable to an assisted person,
under certain circumstances, for any fees or charges paid by such
person to the agency, actual damages, and reasonable attorneys’
fees and costs. The chief law enforcement officer of a state who has
reason to believe that a person has violated or is violating section
526 may seek to have such violation enjoined and recover actual
damages. Third, section 227 provides that the United States dis-
trict court has concurrent jurisdiction of certain actions under sec-
tion 526. Fourth, section 227 provides that sections 526, 527 and
528 preempt inconsistent state law. In addition, it provides that
these provisions do not limit or curtail the authority of a Federal
court, a state, or a subdivision or instrumentality of a state, to de-
termine and enforce qualifications for the practice of law before the
Federal court or under the laws of that state.

Sec. 228. Disclosures. Section 228 of the Act requires a debt relief
agency to provide certain specified written notices to an assisted
person. These include the notice required under section 342(b)(1)
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(as amended by this Act) as well as a notice advising that: (1) all
information the assisted person provides in connection with the
case must be complete, accurate and truthful; (2) all assets and li-
abilities must be completely and accurately disclosed in the docu-
ments filed to commence the case, including the replacement value
of each asset (if required) after reasonable inquiry to establish such
value; (3) current monthly income, monthly expenses and, in a
chapter 13 case, disposable income, must be stated after reasonable
inquiry; and (4) the information an assisted person provides may
be audited and that the failure to provide such information may re-
sult in dismissal of the case or other sanction including, in some
instances, criminal sanctions. In addition, the agency must supply
certain specified advisories and explanations regarding the bank-
ruptcy process. Further, this provision requires the agency to ad-
vise an assisted person (to the extent permitted under nonbank-
ruptcy law) concerning asset valuation, the calculation of dispos-
able income, and the determination of exempt property.

Sec. 229. Requirements for Debt Relief Agencies. Section 229 adds
a provision to the Bankruptcy Code requiring a debt relief agency—
not later than five business days after the first date on which it
provides any bankruptcy assistance services to an assisted person
(but prior to such assisted person’s bankruptcy petition being
filed)—to execute a written contract with the assisted person. The
contract must specify clearly and conspicuously the services the
agency will provide, the basis on which fees will be charged for
such services, and the terms of payment. The assisted person must
be given a copy of the fully executed and completed. The debt relief
agency must include certain specified mandatory statements in any
advertisement of bankruptcy assistance services or regarding the
benefits of bankruptcy that is directed to the general public wheth-
er through the general media, seminars, specific mailings, tele-
phonic or electronic messages, or otherwise.

Sec. 230. GAO Study. Section 230 of the Act directs the Comp-
troller General of the United States to study and prepare a report
on the feasibility, efficacy and cost of requiring trustees to supply
certain specified information about a debtor’s bankruptcy case to
the Office of Child Support Enforcement for the purpose of deter-
mining whether a debtor has outstanding child support obligations.

Sec. 231. Protection of Personally Identifiable Information. Section
231 of the Act clarifies that it applies to personally identifiable in-
formation and does not preempt applicable nonbankruptcy law. In
addition, the provision specifies that court approval must be pre-
ceded by the appointment of a privacy ombudsman to effectuate the
intent of this provision.

Subsection (a) amends Bankruptcy Code section 363(b)(1) to pro-
vide that if a debtor, in connection with offering a product or serv-
ice, discloses to an individual a policy prohibiting the transfer of
personally identifiable information to persons unaffiliated with the
debtor, and the policy is in effect at the time of the bankruptcy fil-
ing, then the trustee may not sell or lease such information unless
either of the following conditions is satisfied: (1) the sale is con-
sistent with such policy; or (2) the court, after appointment of a
consumer privacy ombudsman (pursuant to section 332 of the
Bankruptcy Code, as amended) and notice and hearing, the court
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approves the sale or lease upon due consideration of the facts, cir-
cumstances, and conditions of the sale or lease.

Section 231(b) amends Bankruptcy Code section 101 to add a def-
inition of “personally identifiable information.” The term applies to
information provided by an individual to the debtor in connection
with obtaining a product or service from the debtor primarily for
personal, family, or household purposes. It includes the individ-
ual’s: (1) first name or initial and last name (whether given at
birth or adoption or legally changed); (2) physical home address; (3)
electronic address, including an e-mail address; (4) home telephone
number; (5) Social Security account number; or (vi) credit card ac-
count number. The term also includes information if it is identified
in connection with the above items: (1) an individual’s birth date,
birth or adoption certificate number, or place of birth; or (2) any
other information concerning an identified individual that, if dis-
closed, will result in the physical or electronic contacting or identi-
fication of that person.

Sec. 232. Consumer Privacy Ombudsman. Section 232 implements
the preceding provision of the Act with respect to the appointment
and responsibilities of a consumer privacy ombudsman. It provides
that if a hearing is required under section 363(b)(1)(B) (as amend-
ed), the court must order the United States trustee to appoint a
disinterested person to serve as the consumer privacy ombudsman
and to provide timely notice of the hearing to such person. It per-
mits the ombudsman to appear and be heard at such hearing. The
ombudsman must provide the court with information to assist its
consideration of the facts, circumstances and conditions of the pro-
posed sale or lease of personally identifiable information. The infor-
mation may include a presentation of the debtor’s privacy policy,
potential losses or gains of privacy to consumers if the sale or lease
is approved, potential costs or benefits to consumers if the sale or
lease is approved, and possible alternatives that would mitigate po-
tential privacy losses or costs to consumers. Section 232 prohibits
the ombudsman from disclosing any personally identifiable infor-
mation obtained in the case by such individual. In addition, the
provision amends Bankruptcy Code section 330(a)(1) to permit an
ombudsman to be compensated.

Sec. 233. Prohibition on Disclosure of Name of Minor Children. Sec-
tion 233 of the Act adds a new provision to the Bankruptcy Code
(section 112) specifying that a debtor may be required to provide
information regarding his or her minor child in connection with the
bankruptcy case, but such debtor may not be required to disclose
the child’s name in the public records. It provides, however, that
the debtor may be required to disclose this information in a non-
public record maintained by the court, which may be available for
inspection by the United States trustee, trustee or an auditor, if
any. Section 233 prohibits the court, United States trustee, trustee,
or auditor from disclosing such minor child’s name.

Sec. 234. Protection of Personal Information. Bankruptcy Code sec-
tion 107, with certain exceptions, provides that all papers filed in
a bankruptcy case are public records. Exceptions include trade se-
crets, confidential research, and scandalous or defamatory matter.
Section 234(a) adds a new provision to section 107 that permits a
bankruptcy court to prohibit the disclosure of certain types of infor-
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mation concerning an individual to the extent the court finds that
disclosure of such information would create undue risk of identity
theft or other unlawful injury to the individual or the individual’s
property. The protected information includes any means of identi-
fication as defined in 18 U.S.C. §1028(d) that is contained in a doc-
ument filed in a bankruptcy case. The bankruptcy court must pro-
vide access to information protected under this new provision to an
entity acting pursuant to the police or regulatory power of a domes-
tic governmental unit upon ex parte application demonstrating
cause. The provision also provides that the United States trustee,
bankruptcy administrator, trustee, and any auditor serving pursu-
ant to section 586(f) of title 28 of the United States Code shall have
access to all information contained in a bankruptcy case and that
such persons shall not disclose information specifically protected by
the court. Section 234(b) amends Bankruptcy Code section 342(c),
which requires a debtor to disclose in any notice required by the
debtor to be given to a creditor to include the debtor’s taxpayer
identification number. Section 234(b) requires the debtor only to
supply the last four digits of the taxpayer identification number. If,
however, the notice concerns an amendment that adds a creditor
to the schedules of assets or liabilities, the debtor must include the
full taxpayer identification number in the notice sent to such cred-
itor. The notice filed with the court must only include the last four
digits of such notice.

TITLE III. DISCOURAGING BANKRUPTCY ABUSE

Sec. 301. Technical Amendments. Section 301 of the Act makes a
clarifying amendment to section 523(a)(17) of the Bankruptcy Code
concerning the dischargeability of court fees incurred by prisoners.
Section 523(a)(17) was added to the Bankruptcy Code by the Omni-
bus Consolidated Rescissions and Appropriations Act of 199685 to
except from discharge the filing fees and related costs and expenses
assessed by a court in a civil case or appeal. As the result of a
drafting error, however, this provision might be construed to apply
to filing fees, costs or expenses incurred by any debtor, not solely
by those who are prisoners. The amendment eliminates this ambi-
guity and makes other conforming changes to narrow its applica-
tion in accordance with its original intent.

Sec. 302. Discouraging Bad Faith Repeat Filings. Section 302 of the
Act amends section 362(c) of the Bankruptcy Code to terminate the
automatic stay within 30 days in a chapter 7, 11, or 13 case filed
by or against an individual if such individual was a debtor in a pre-
viously dismissed case pending within the preceding one-year pe-
riod. The provision does not apply to a case refiled under a chapter
other than chapter 7 after dismissal of the prior chapter 7 case
pursuant to section 707(b) of the Bankruptcy Code. Upon motion of
a party in interest, the court may continue the automatic stay after
notice and a hearing completed prior to the expiration of the 30-
day period if such party demonstrates that the latter case was filed
in good faith as to the creditors who are stayed by the filing.

For purposes of this provision, a case is presumptively not filed
in good faith as to all creditors (but such presumption may be re-
butted by clear and convincing evidence) if: (1) more than one

85PUB. L. No. 104-134, § 804(b) (1996).
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bankruptcy case under chapter 7, 11 or 13 was previously filed by
the debtor within the preceding one-year period; (2) the prior chap-
ter 7, 11, or 13 case was dismissed within the preceding year for
the debtor’s failure to (a) file or amend without substantial excuse
a document required under the Bankruptcy Code or court order, (b)
provide adequate protection ordered by the court, or (c) perform the
terms of a confirmed plan; or (3) there has been no substantial
change in the debtor’s financial or personal affairs since the dis-
missal of the prior case, or there is no reason to conclude that the
pending case will conclude either with a discharge (if a chapter 7
case) or confirmation (if a chapter 11 or 13 case). In addition, sec-
tion 302 provides that a case is presumptively deemed not to be
filed in good faith as to any creditor who obtained relief from the
automatic stay in the prior case or sought such relief in the prior
case and such action was pending at the time of the prior case’s
dismissal. The presumption may be rebutted by clear and con-
vincing evidence. A similar presumption applies if two or more
bankruptcy cases were pending in the one-year preceding the filing
of the pending case.

Sec. 303. Curbing Abusive Filings. Section 303 of the Act is in-
tended to reduce abusive filings. Subsection (a) amends Bankruptcy
Code section 362(d) to add a new ground for relief from the auto-
matic stay. Under this provision, cause for relief from the auto-
matic stay may be established for a creditor whose claim is secured
by an interest in real property, if the court finds that the filing of
the bankruptcy case was part of a scheme to delay, hinder and de-
fraud creditors that involved either: (1) a transfer of all or part of
an ownership interest in real property without such creditor’s con-
sent or without court approval; or (2) multiple bankruptcy filings
affecting the real property. If recorded in compliance with applica-
ble state law governing notice of an interest in or a lien on real
property, an order entered under this provision is binding in any
other bankruptcy case for two years from the date of entry of such
order. A debtor in a subsequent case may move for relief based
upon changed circumstances or for good cause shown after notice
and a hearing. Section 303(a) further provides that any federal,
state or local governmental unit that accepts a notice of interest or
a lien in real property, must accept a certified copy of an order en-
tered under this provision.

Section 303(b) amends Bankruptcy Code section 362(b) to except
from the automatic stay an act to enforce any lien against or secu-
rity interest in real property within two years following the entry
of an order entered under section 362(d)(4). A debtor, in a subse-
quent case, may move for relief from such order based upon
changed circumstances or for other good cause shown after notice
and a hearing. Section 303(b) also provides that the automatic stay
does not apply in a case where the debtor: (1) is ineligible to be a
debtor in a bankruptcy case pursuant to section 109(g) of the Bank-
ruptcy Code; or (2) filed the bankruptcy case in violation of an
order issued in a prior bankruptcy case prohibiting the debtor from
being a debtor in a subsequent bankruptcy case.

Sec. 304. Debtor Retention of Personal Property Security. Section
304(1) of the Act amends section 521(a) of the Bankruptcy Code to
provide that an individual who is a chapter 7 debtor may not retain
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possession of personal property securing, in whole or in part, a pur-
chase money security interest unless the debtor, within 45 days
after the first meeting of creditors, enters into a reaffirmation
agreement with the creditor, or redeems the property. If the debtor
fails to so act within the prescribed period, the property is not sub-
ject to the automatic stay and is no longer property of the estate.
An exception applies if the court: (1) determines on motion of the
trustee filed before the expiration of the 45-day period that the
property has consequential value or would benefit the bankruptcy
estate; (2) orders adequate protection of the creditor’s interest; and
(3) directs the debtor to deliver any collateral in the debtor’s pos-
session. Section 304(2) amends section 722 to clarify that a chapter
7 debtor must pay the redemption value in full at the time of re-
demption.

Sec. 305. Relief from the Automatic Stay When the Debtor Does Not
Complete Intended Surrender of Consumer Debt Collateral. Para-
graph (1) of section 305 of the Act amends Bankruptcy Code section
362 to terminate the automatic stay with respect to personal prop-
erty of the estate or of the debtor in a chapter 7, 11, or 13 case
(where the debtor is an individual) that secures a claim (in whole
or in part) or is subject to an unexpired lease if the debtor fails to:
(1) file timely a statement of intention as required by section
521(a)(2) of the Bankruptcy Code with respect to such property; or
(2) indicate in such statement whether the property will be surren-
dered or retained, and if retained, whether the debtor will redeem
the property or reaffirm the debt, or assume an unexpired lease,
if the trustee does not. Likewise, the automatic stay is terminated
if the debtor fails to take the action specified in the statement of
intention in a timely manner, unless the statement specifies reaf-
firmation and the creditor refuses to enter into the reaffirmation
agreement on the original contract terms. In addition to termi-
nating the automatic stay, this provision renders such property to
be no longer property of the estate. An exception pertains where
the court determines, on the motion of the trustee made prior to
the expiration of the applicable time period under section 521(a)(2),
and after notice and a hearing, that such property is of consequen-
tial value or benefit to the estate, orders adequate protection of the
creditor’s interest, and directs the debtor to deliver any collateral
in the debtor’s possession.

Section 305(2) amends section 521 of the Bankruptcy Code to
make the requirement to file a statement of intention applicable to
all secured debts, not just secured consumer debts. In addition, it
requires the debtor to effectuate his or her stated intention within
30 days from the first date set for the meeting of creditors. If the
debtor fails to timely undertake certain specified actions with re-
spect to property that a lessor or bailor owns and has leased,
rented or bailed to the debtor or in which a creditor has a security
interest (not otherwise avoidable under section 522(f), 544, 545,
547, 548 or 549 of the Bankruptcy Code), then nothing in the
Bankruptcy Code shall prevent or limit the operation of a provision
in a lease or agreement that places the debtor in default by reason
of the debtor’s bankruptcy or insolvency.

Sec. 306. Giving Secured Creditors Fair Treatment in Chapter 13.
Subsection (a) of section 306 of the Act amends Bankruptcy Code
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section 1325(a)(5)(B)(i) to require—as a condition of confirmation—
that a chapter 13 plan provide that a secured creditor retain its
lien until the earlier of when the underlying debt is paid or the
debtor receives a discharge. If the case is dismissed or converted
prior to completion of the plan, the secured creditor is entitled to
retain its lien to the extent recognized under applicable nonbank-
ruptcy law.

Section 306(b) adds a new paragraph to section 1325(a) of the
Bankruptcy Code specifying that Bankruptcy Code section 506 does
not apply to a debt incurred within the two and one-half year pe-
riod preceding the filing of the bankruptcy case if the debt is se-
cured by a purchase money security interest in a motor vehicle ac-
quired for the personal use of the debtor within 910 days preceding
the filing of the petition. Where the collateral consists of any other
type of property having value, section 306(b) provides that section
506 of the Bankruptcy Code does not apply if the debt was incurred
during the one-year period preceding the filing of the bankruptcy
case.

Section 306(c)(1) amends section 101 of the Bankruptcy Code to
define the term “debtor’s principal residence” as a residential struc-
ture (including incidental property) without regard to whether or
not such structure is attached to real property. The term includes
an individual condominium or cooperative unit as well as a mobile
or manufactured home, or a trailer.

Section 306(c)(2) amends section 101 of the Bankruptcy Code to
define the term “incidental property” as property commonly con-
veyed with a principal residence in the area where the real prop-
erty is located. The term includes all easements, rights, appur-
tenances, fixtures, rents, royalties, mineral rights, oil or gas rights
or profits, water rights, escrow funds, and insurance proceeds. Fur-
ther, the term encompasses all replacements and additions.

Sec. 307. Domiciliary Requirements for Exemptions. Section 307 of
the Act amends section 522(b)(2)(A) of the Bankruptcy Code to ex-
tend the time that a debtor must be domiciled in a state from 180
days to 730 days before he or she may claim that state’s exemp-
tions. If the debtor’s domicile has not been located in a single state
for the 730-day period, then the state where the debtor was domi-
ciled in the 180-day period preceding the 730-day period (or the
longer portion of such 180-day period) controls. If the effect of this
provision is to render the debtor ineligible for any exemption, the
debtor may elect to exempt property of the kind described in the
Federal exemption notwithstanding the state has opted out of the
Federal exemption allowances.

Sec. 308. Reduction of Homestead Exemption for Fraud. Section 308
amends section 522 of the Bankruptcy Code to reduce the value of
a debtor’s interest in the following property that may be claimed
as exempt under certain circumstances: (i) real or personal prop-
erty that the debtor or a dependent of the debtor uses as a resi-
dence, (ii) a cooperative that owns property that the debtor or a de-
pendent of the debtor uses as a residence, (iii) a burial plot, or (iv)
real or personal property that the debtor or dependent of the debtor
claims as a homestead. Where nonexempt property is converted to
the above-specified exempt property within the ten-year period pre-
ceding the filing of the bankruptcy case, the exemption must be re-
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duced to the extent such value was acquired with the intent to
hinder, delay or defraud a creditor.

Sec. 309. Protecting Secured Creditors in Chapter 13 Cases. Section
309(a) of the Act amends Bankruptcy Code section 348(f)(1)(B) to
provide that valuations of property and allowed secured claims in
a chapter 13 case only apply if the case is subsequently converted
to one under chapter 11 or 12. If the chapter 13 case is converted
to one under chapter 7, then the creditor holding security as of the
petition date shall continue to be secured unless its claim was paid
in full as of the conversion date. In addition, unless a
prebankruptcy default has been fully cured at the time of conver-
sion, then the default in any bankruptcy proceeding shall have the
effect given under applicable nonbankruptcy law.

Section 309(b) amends section 365 of the Bankruptcy Code to
provide that if a lease of personal property is rejected or not as-
sumed by the trustee in a timely manner, such property is no
longer property of the estate and the automatic stay under Bank-
ruptcy Code section 362 with respect to such property is termi-
nated. With regard to a chapter 7 case in which the debtor is an
individual, the debtor may notify the creditor in writing of his or
her desire to assume the lease. Upon being so notified, the creditor
may, at its option, inform the debtor that it is willing to have the
lease assumed and condition such assumption on cure of any out-
standing default on terms set by the contract. If within 30 days
after such notice the debtor gives written notice to the lessor that
the lease is assumed, the debtor (not the bankruptcy estate) as-
sumes the liability under the lease. Section 309(b) provides that
the automatic stay of section 362 and the discharge injunction of
section 524 are not violated if the creditor notifies the debtor and
negotiates a cure under section 365(p)(2) (as amended). In a chap-
ter 11 or 13 case where the debtor is an individual lessee with re-
spect to a personal property lease and the lease is not assumed in
the confirmed plan, the lease is deemed rejected as of the conclu-
sion of the confirmation hearing. If the lease is rejected, the auto-
matic stay under section 362 as well as the chapter 13 codebtor
stay under section 1301 are automatically terminated with respect
to such property.

Section 309(c)(1) amends Bankruptcy Code section 1325(a)(5)(B)
to require that periodic payments pursuant to a chapter 13 plan
with respect to a secured claim be made in equal monthly install-
ments. Where the claim is secured by personal property, the
amount of such payments shall not be less than the amount suffi-
cient to provide adequate protection to the holder of such claim.
Section 309(c)(2) amends section 1326(a) of the Bankruptcy Code to
require a chapter 13 debtor to commence making payments within
30 days after the filing of the plan or the order for relief, whichever
is earlier. The amount of such payment must be the amount pro-
posed in the plan, scheduled in a personal property lease for that
portion of the obligation that becomes due postpetition (which
amount shall reduce the payment required to be made to such les-
sor pursuant to the plan), and provides adequate protection directly
to a creditor holding an allowed claim secured by personal property
to the extent the claim is attributable to the purchase of such prop-
erty (which amount shall reduce the payment required to be made
to such secured creditor pursuant to the plan). Payments made



74

pursuant to a plan must be retained by the chapter 13 trustee until
confirmation or denial of confirmation. Section 309(c)(2) provides
that if the plan is confirmed, the trustee must distribute payments
received from the debtor as soon as practicable in accordance with
the plan. If the plan is not confirmed, the trustee must return to
the debtor payments not yet due and owing to creditors. Pending
confirmation and subject to section 363, the court, after notice and
a hearing, may modify the payments required under this provision.
Section 309(c)(2) requires the debtor, within 60 days following the
filing of the bankruptcy case, to provide reasonable evidence of any
required insurance coverage with respect to the use or ownership
of leased personal property or property securing, in whole or in
part, a purchase money security interest.

Sec. 310. Limitation on Luxury Goods. Section 310 amends section
523(a)(2)(C) of the Bankruptcy Code. Under current law, consumer
debts owed to a single creditor that, in the aggregate, exceed
$1,075 for luxury goods or services incurred within 60 days before
the commencement of the case are presumed to be nondischarge-
able. As amended, the presumption applies if the aggregate amount
of consumer debts for luxury goods or services is more than $500
for luxury goods or services incurred by an individual debtor within
90 days before the order for relief. With respect to cash advances,
current law provides that cash advances aggregating more than
$1,075 that are extensions of consumer credit under an open-end
credit plan obtained by an individual debtor within 60 days before
the case is filed are presumed to be nondischargeable. As amended,
section 523(a)(2)(C) presumes that cash advances aggregating more
than $750 and that are incurred within 70 days are nondischarge-
able. The term, “luxury goods or services,” does not include goods
or services reasonably necessary for the support or maintenance of
the debtor or a dependent of the debtor. In addition, “an extension
of consumer credit under an open-end credit plan” has the same

meaning as this term has under the Consumer Credit Protection
Act.

Sec. 311. Automatic Stay. Section 311 of the Act amends section
362(b) of the Bankruptcy Code to except from the automatic stay
a judgment of eviction with respect to a residential leasehold under
certain circumstances. It is the intent of this provision to create an
exception to the automatic stay of section 362(a)(3) to permit the
recovery of possession by rental housing providers of their property
in certain circumstances where a judgment for possession has been
obtained against a debtor/resident before the filing of the petition
for bankruptcy. Section 311 is intended to apply to manufactured
housing communities, where tenants own their own homes and pay
monthly rent to community owners for the land upon which their
home sits. Tenants who fail to pay rent for the land beneath their
homes located in manufactured housing communities would no
longer be able to avoid their rental obligations under the protection
of the automatic stay. It is also the intent of this section to permit
eviction actions based on illegal use of controlled substances or en-
dangering property in certain circumstances.

Section 311 gives tenants a reasonable amount of time after fil-
ing the petition to cure the default giving rise to the judgment for
possession as long as there are circumstances in which applicable
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nonbankruptcy law allows a default to be cured after a judgment
has been obtained. Where nonbankruptcy law applicable in the ju-
risdiction does not permit a tenant to cure a monetary default after
the judgment for possession has been obtained, the automatic stay
of section 362(a)(3) does not operate to limit action by a rental
housing provider to proceed with, or a marshal, sheriff, or similar
local officer to execute, the judgment for possession. Where the
debtor claims that applicable law permits a tenant to cure after the
judgment for possession has been obtained, the automatic stay op-
erates only where the debtor files a certification with the bank-
ruptcy petition asserting that applicable law permits such action
and that the debtor or an adult dependent of the debtor has paid
to the court all rent that will come due during the 30 days fol-
lowing the filing of the petition. If, within thirty days following the
filing of the petition, the debtor or an adult dependent of the debtor
certifies that the entire monetary default that gave rise to the judg-
ment for possession has been cured, the automatic stay remains in
effect. If a lessor has filed or wishes to file an eviction action based
on the wuse of illegal controlled substances or property
endangerment, the section allows the lessor in certain cases to file
a certification of such circumstance with the court and obtain an
exception to the stay.

For both the judgment based on monetary default and the con-
trolled substance or endangerment exceptions, the section provides
an opportunity for challenge by either the lessor or the tenant to
certifications filed by the other party and a timely hearing for the
court to resolve any disputed facts and rule on the factual or legal
sufficiency of the certifications. Where the court finds for the lessor,
the clerk shall immediately serve upon the parties a copy of the
court’s order confirming that an exception to the automatic stay is
applicable. Where the court finds for the tenant, the stay shall re-
main in effect. It is the intent of this section that the clerk’s cer-
tified copy of the docket or order shall be sufficient evidence that
the exception under paragraph 22 or paragraph 23 is applicable for
a marshal, sheriff, or similar local officer to proceed immediately
to execute the judgment for possession if applicable law otherwise
permits such action, or for an eviction action for use of illegal con-
trolled substances or property endangerment to proceed. This sec-
tion does not provide any new right to either landlords or tenants
relating to evictions or defenses to eviction under otherwise appli-
cable law.

Section 311 also excepts from the automatic stay a transfer that
is not avoidable under Bankruptcy Code section 544 and that is not
avoidable under Bankruptcy Code section 549. This amendment re-
sponds to a 1997 Ninth Circuit case in which two purchase money
lenders (without knowledge that the debtor had recently filed an
undisclosed chapter 11 case that was later converted to chapter 7),
funded the debtor’s acquisition of an apartment complex and re-
corded their purchase-money deed of trust immediately following
recordation of the deed to the debtors.86

86 Thompson v. Margen (In re McConville), 110 F.3d 47 (9th Cir.), cert. denied, 522 U.S. 966
(1997). The bankruptcy trustee sought to avoid the lien created by the lenders’ deed of trust
by asserting that the deed was an unauthorized, postpetition transfer under Bankruptcy Code
section 549(a). The lenders claimed that the voluntary transfer to them was a transfer of real

Continued
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Sec. 312. Extension of Period Between Bankruptcy Discharges. Sec-
tion 312 of the Act amends section 727(a)(8) of the Bankruptcy
Code to extend the period before which a chapter 7 debtor may re-
ceive a subsequent chapter 7 discharge from six to eight years. It
also amends section 1328 to prohibit the issuance of a discharge in
a subsequent chapter 13 case if the debtor received a discharge in
a prior chapter 7, 11, or 12 case within four years preceding the
filing of the subsequent chapter 13 case. In addition, it prohibits
the issuance of a discharge in a subsequent chapter 13 case if the
debtor received a discharge in a chapter 13 case filed during the
two-year period preceding the date of the filing of the subsequent
chapter 13 case.

Sec. 313. Definition of Household Goods and Antiques. Subsection
(a) of section 313 of the Act amends section 522(f) of the Bank-
ruptcy Code to codify a modified version of the Federal Trade Com-
mission’s definition of “household goods” for purposes of the avoid-
ance of a nonpossessory, nonpurchase money lien in such property.
It also specifies various items that are expressly not household
goods. Section 313 specifies a monetary threshold for the exclusions
pertaining to electronic entertainment equipment, antiques, and
jewelry. In addition, it provides that works of art are not household
goods, unless by or of the debtor or by any relative of the debtor.
Section 313(b) requires the Director of the Executive Office for
United States Trustees to prepare a report containing findings with
respect to the use of this definition. The report may include rec-
ommendations for amendments to the definition of “household
goods” as codified in section 522(f)(4).

Sec. 314. Debt Incurred To Pay Nondischargeable Debts. Subsection
(a) of section 314 of the Act amends section 523(a) of the Bank-
ruptcy Code to make a debt incurred to pay a nondischargeable tax
owed to a governmental unit (other than a tax owed to the United
States) nondischargeable. Section 314(b) amends section 1328(a) of
the Bankruptcy Code to make the following additional debts non-
dischargeable in a chapter 13 case: (1) debts for money, property,
services, or extensions of credit obtained through fraud or by a
false statement in writing under section 523(a)(2)(A) and (B) of the
Bankruptcy Code; (2) consumer debts owed to a single creditor that
aggregate to more than $500 for luxury goods or services incurred
by an individual debtor within 90 days before the filing of the
bankruptcy case, and cash advances aggregating more than $750
that are extensions of consumer credit obtained by a debtor under
an open-end credit plan within 70 days before the order for relief
under section 523(a)(2)(C) (as amended); (3) pursuant to section

property to good faith purchasers for value, which thereby excepted it, under Bankruptcy Code
section 549(c) from avoidance. The bankruptcy court held that the postpetition recordation of
the lenders’ deed of trust was without authorization under the Bankruptcy Code or by the court
and was therefore avoidable under section 549(a) and that the lenders did not qualify under
the section 549(c) exception as good faith purchasers of real property for value. The District
Court subsequently affirmed the bankruptcy court’s ruling granting the trustee the authority
to avoid the lenders’ lien. McConville v. David Margen and Lawton Associates (In re
McConville), No. C 94-3308, 1994 U.S. Dist. LEXIS 18095 (N.D. Cal. Dec. 14, 1994). On appeal,
the lower court’s decision in McConville was initially affirmed. Thompson v. Margen (In re
MecConville), 84 F.3d 340 (9th Cir. 1996). The Ninth Circuit, however, subsequently issued an
amended opinion, also affirming the lower court, Thompson v. Margen (In re McConville), 97
F.3d 316 (9th Cir. 1996), and finally issued an opinion withdrawing its prior opinion and decid-
ing the case on other grounds. It held that by obtaining secured credit from the lenders after
filing but before the appointment of a trustee, the debtors violated their fiduciary responsibility
to their creditors. Thompson v. Margen (In re McConville), 110 F.3d 47 (9th Cir. 1997).
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523(a)(3) of the Bankruptcy Code, debts that require a timely re-
quest for a dischargeability determination, if the creditor lacks no-
tice or does not have actual knowledge of the case in time to make
such request; (4) debts resulting from fraud or defalcation by the
debtor acting as a fiduciary under section 523(a)(4) of the Bank-
ruptcy Code; and (5) debts for restitution or damages, awarded in
a civil action against the debtor as a result of willful or malicious
conduct by the debtor that caused personal injury to an individual
or the death of an individual.

Sec. 315. Giving Creditors Fair Notice in Chapters 7 and 13 Cases.
Section 315 of the Act amends several provisions of the Bankruptcy
Code. Subsection (a) amends Bankruptcy Code section 342(c) to de-
lete the provision specifying that the failure of a notice to include
certain information required to be given by a debtor to a creditor
does not invalidate the notice’s legal effect. It adds a provision re-
quiring a debtor to send any notice he or she must provide under
the Bankruptcy Code to the address stated by the creditor and to
include in such notice the current account number, if within 90
days prior to the date that the debtor filed for bankruptcy relief the
creditor in at least two communications sent to the debtor set forth
such address and account number. If the creditor would be in viola-
tion of applicable nonbankruptcy law by sending any such commu-
nication during this time period, then the debtor must send the no-
tice to the address provided by the creditor stated in the last two
communications containing the creditor’s address and such notice
shall include the current account number. Section 315(a) also per-
mits a creditor in a chapter 7 or 13 case (where the debtor is an
individual) to file with the court and serve on the debtor the ad-
dress to be used to notify such creditor in that case. Five days after
receipt of such notice, the court and the debtor, respectively, must
use the address so specified to provide notice to such creditor.

In addition, section 315(a) specifies that an entity may file a no-
tice with the court stating an address to be used generally by all
bankruptcy courts for chapter 7 and 13 cases, or by particular
bankruptcy courts, as specified by such entity. This address must
be used by the court to supply notice in such cases within 30 days
following the filing of such notice where the entity is a creditor. No-
tice given other than as provided in section 342 is not effective
until it has been brought to the creditor’s attention. If the creditor
has designated a person or organizational subdivision to be respon-
sible for receiving notices concerning bankruptcy cases and has es-
tablished reasonable procedures so that these notices will be deliv-
ered to such person or subdivision, a notice will not be considered
to have been brought to the attention of such creditor until it has
been received by such person or subdivision. This provision also
prohibits the imposition of any monetary penalty for violation of
the automatic stay or for the failure to comply with the Bankruptcy
Code sections 542 and 543 unless the creditor has received effective
notice under section 342.

Section 315(b) amends section 521 to specify additional duties of
a debtor. This provision requires the debtor to file a certificate exe-
cuted by the debtor’s attorney or bankruptcy petition preparer stat-
ing that the attorney or preparer supplied the debtor with the no-
tice required under Bankruptcy Code section 342(b). If the debtor
is not represented by counsel and did not use the services of a
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bankruptcy petition preparer, then the debtor must sign a certifi-
cate stating that he or she obtained and read such notice. In addi-
tion, the debtor must file: (1) copies of all payment advices or other
evidence of payment, if any, from any employer within 60 days pre-
ceding the bankruptcy filing; (2) a statement of the amount of
monthly net income, itemized to show how such amount is cal-
culated; and (3) a statement disclosing any reasonably anticipated
increase in income or expenditures in the 12-month period fol-
lowing the date of filing. Upon request of a creditor, section 315(b)
of the Act requires the court to make the petition, schedules, and
statement of financial affairs of an individual who is a chapter 7
or 13 debtor available to such creditor.

In addition, section 315(b) requires such debtor to provide the
trustee not later than seven days before the date first set for the
meeting of creditors a copy of his or her Federal income tax return
or transcript (at the election of the debtor) for the latest taxable pe-
riod ending prior to the filing of the bankruptcy case for which a
tax return was filed. Should the debtor fail to comply with this re-
quirement, the case must be dismissed unless the debtor dem-
onstrates that such failure was due to circumstances beyond the
debtor’s control. Upon request, the debtor must provide a copy of
the tax return or transcript to the requesting creditor at the time
the debtor supplies the return or transcript to the trustee. A cred-
itor in a chapter 13 case may, at any time, file a notice with the
court requesting a copy of the plan. The court must supply a copy
of the chapter 13 plan at a reasonable cost not later than 5 days
after such request. In addition, the Act clarifies that this provision
applies to Federal income tax returns.

During the pendency of a chapter 7, 11 or 13 case, the debtor
must file with the court, at the request of the judge, United States
trustee, or any party in interest, at the time filed with the taxing
authority, copies of any Federal income tax returns (or transcripts
thereof) that were not filed for the three-year period preceding the
date on which the order for relief was entered. In addition, the
debtor must file copies of any amendments to such tax returns.

In a chapter 13 case, the debtor must file a statement, under
penalty of perjury, of income and expenditures in the preceding tax
year and monthly income showing how the amounts were cal-
culated. The statement must be filed on the date that is the later
of 90 days after the close of the debtor’s tax year or one year after
the order for relief, unless a plan has been confirmed. Thereafter,
the statement must be filed on or before the date that is 45 days
before the anniversary date of the plan’s confirmation, until the
case is closed. The statement must disclose the amount and sources
of the debtor’s income, the identity of any person responsible with
the debtor for the support of the debtor’s dependents, the identity
of any person who contributed to the debtor’s household expenses,
and the amount of any such contributions.

Section 315(b)(2) mandates that the tax returns, amendments
thereto, and the statement of income and expenditures of an indi-
vidual who is a chapter 7 or chapter 13 debtor be made available
to the United States trustee or bankruptcy administrator, the
trustee, and any party in interest for inspection and copying, sub-
ject to procedures established by the Director of the Administrative
Office for United States Courts within 180 days from the date of
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enactment of this Act. The procedures must safeguard the confiden-
tiality of any tax information required under this provision and in-
clude restrictions on creditor access to such information. In addi-
tion, the Director must, within 540 days from the Act’s enactment
date, prepare and submit to Congress a report that assesses the ef-
fectiveness of such procedures and, if appropriate, includes rec-
ommendations for legislation to further protect the confidentiality
of such tax information and to impose penalties for its improper
use. If requested by the United States trustee or trustee, the debtor
must provide a document establishing the debtor’s identity, which
may include a driver’s license, passport, or other document con-
taining a photograph of the debtor, and such other personal identi-
fying information relating to the debtor.

Sec. 316. Dismissal for Failure To Timely File Schedules or Provide
Required Information. Section 316 of the Act amends section 521
of the Bankruptcy Code to provide that if an individual debtor in
a voluntary chapter 7 or chapter 13 case fails to file all of the infor-
mation required under section 521(a)(1) within 45 days of the date
on which the case is filed, the case must be automatically dis-
missed, effective on the 46th day. The 45-day period may be ex-
tended for an additional 45-day period providing the debtor re-
quests such extension prior to the expiration of the original 45-day
period and the court finds justification for such extension. Upon re-
quest of a party in interest, the court must enter an order of dis-
missal within 5 days of such request. Section 316 provides that a
court may decline to dismiss the case if: (1) the trustee files a mo-
tion before the stated time periods; (2) the court finds, after notice
and a hearing, that the debtor in good faith attempted to file all
the information required under section 521(a)(1)(B)(iv); and (3) the
court finds that the best interests of creditors would be served by
continued administration of the case.

Sec. 317. Adequate Time To Prepare for Hearing on Confirmation
of the Plan. Section 317 of the Act amends section 1324 of the
Bankruptcy Code to require the chapter 13 confirmation hearing to
be held not earlier than 20 days following the first date set for the
meeting of creditors and not later than 45 days from this date, un-
less the court determines that it would be in the best interests of
creditors and the estate to hold such hearing at an earlier date and
there is no objection to such earlier date.

Sec. 318. Chapter 13 Plans To Have a 5-Year Duration in Certain
Cases. Paragraph (1) of section 318 of the Act amends Bankruptcy
Code sections 1322(d) and 1325(b) to specify that a chapter 13 plan
may not provide for payments over a period that is not less than
five years if the current monthly income of the debtor and the debt-
or’s spouse combined exceeds certain monetary thresholds. If the
current monthly income of the debtor and the debtor’s spouse fall
below these thresholds, then the duration of the plan may not be
longer than three years, unless the court, for cause, approves a
longer period up to five years. The applicable commitment period
may be less if the plan provides for payment in full of all allowed
unsecured claims over a shorter period. Section 318(2), (3), and (4)
make conforming amendments to sections 1325(b) and 1329(c) of
the Bankruptcy Code.
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Sec. 319. Sense of Congress Regarding Expansion of Rule 9011 of
the Federal Rules of Bankruptcy Procedure. Section 319 of the Act
expresses a sense of the Congress that Federal Rule of Bankruptcy
Procedure 9011 be modified to require that all documents (includ-
ing schedules), whether signed or unsigned, supplied to the court
or the trustee by a debtor may be submitted only after the debtor
or the debtor’s attorney has made reasonable inquiry to verify that
the information contained in such documents is well-grounded in
fact and warranted by existing law or a good faith argument for
the extension, modification, or reversal of existing law.

Sec. 320. Prompt Relief from Stay in Individual Cases. Section 320
of the Act amends section 362(e) of the Bankruptcy Code to termi-
nate the automatic stay in a chapter 7, 11, or 13 case of an indi-
vidual debtor within 60 days following a request for relief from the
stay, unless the bankruptcy court renders a final decision prior to
the expiration of the 60-day time period, such period is extended
pursuant to agreement of all parties in interest, or a specific exten-
sion of time is required for good cause as described in findings
made by the court.

Sec. 321. Chapter 11 Cases Filed by Individuals. Section 321(a) of
the Act creates a new provision under chapter 11 of the Bank-
ruptcy Code specifying that property of the estate of an individual
debtor includes, in addition to that identified in section 541 of the
Bankruptcy Code, all property of the kind described in section 541
that the debtor acquires after commencement of the case, but be-
fore the case is closed, dismissed or converted to a case under chap-
ter 7, 12, or 13 (whichever occurs first). In addition, it includes
earnings from services performed by the debtor after commence-
ment of the case, but before the case is closed, dismissed or con-
verted to a case under chapter 7, 12, or 13. Except as provided in
section 1104 of the Bankruptcy Code or the order confirming a
chapter 11 plan, section 321(a) provides that the debtor remains in
possession of all property of the estate.

Section 321(b) amends Bankruptcy Code section 1123 to require
the chapter 11 plan of an individual debtor to provide for the pay-
ment to creditors of all or such portion of the debtor’s earnings
from personal services performed after commencement of the case
or other future income that is necessary for the plan’s execution.

Section 321(c) amends Bankruptcy Code section 1129(a) to in-
clude an additional requirement for confirmation in a chapter 11
case of an individual debtor upon objection to confirmation by a
holder of an allowed unsecured claim. In such instance, the value
of property to be distributed under the plan on account of such
claim, as of the plan’s effective date, must not be less than the
amount of such claim; or be not less than the debtor’s projected dis-
posable income (as defined in section 1325(b)(2)) to be received dur-
ing the five-year period beginning on the date that the first pay-
ment is due under the plan or during the plan’s term, whichever
is longer. Section 321(c) also amends section 1129(b)(2)(B)(ii) of the
Bankruptcy Code to provide that an individual chapter 11 debtor
may retain property included in the estate under section 1115 (as
added by the Act), subject to section 1129(a)(14).

Section 321(d)(1) amends Bankruptcy Code section 1141(d) to
provide that a discharge under chapter 11 does not discharge a
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debtor who is an individual from any debt excepted from discharge
under Bankruptcy Code section 523. Section 321(d)(2) of the Act
provides that in a chapter 11 individual debtor is not discharged
until all plan payments have been made. The court may grant a
hardship discharge if the value of property actually distributed
under the plan—as of the plan’s effective date—is not less than the
amount that would have been available for distribution if the case
was liquidated under chapter 7 on such date, and modification of
the plan is not practicable.

Section 321(e) of the Act amends section 1127 to permit a plan
in a chapter 1llcase of an individual debtor to be modified
postconfirmation for the purpose of increasing or reducing the
amount of payments, extending or reducing the time period for
such payments, or altering the amount of distribution to a creditor
whose claim is provided for by the plan. Such modification may be
made at any time on request of the debtor, trustee, United States
trustee, or holder of an allowed unsecured claim. The provision
specifies that sections 1121 through 1129 apply to such modifica-
tion. In addition, it provides that the modified plan shall become
the confirmed plan only if: (1) there has been disclosure pursuant
to section 1125 (as the court directs); (2) notice and a hearing; and
(3) such modification is approved.

Sec. 322. Limitations on Homestead Exemption. Section 322(a)
amends section 522 of the Bankruptcy Code to impose an aggregate
monetary limitation of $125,000, subject to Bankruptcy Code sec-
tions 544 and 548, on the value of property that the debtor may
claim as exempt under State or local law pursuant to section
522(b)(3)(A) under certain circumstances. The monetary cap applies
if the debtor acquired such property within the 1,215-day period
preceding the filing of the petition and the property consists of any
of the following: (1) real or personal property of the debtor or that
a dependent of the debtor uses as a residence; (2) an interest in a
cooperative that owns property, which the debtor or the debtor’s de-
pendent uses as a residence; (3) a burial plot for the debtor or the
debtor’s dependent; or (4) real or personal property that the debtor
or dependent of the debtor claims as a homestead. This limitation
does not apply to a principal residence claimed as exempt by a fam-
ily farmer. In addition, the limitation does not apply to any interest
transferred from a debtor’s principal residence (which was acquired
prior to the beginning of the specified time period) to the debtor’s
current principal residence, if both the previous and current resi-
dences are located in the same State.

Section 322(a) further amends section 522 to add a provision that
does not allow a debtor to exempt any amount of an interest in

roperty described in the preceding paragraph in excess of
5125,000 if any of the following applies:

1. The court determines, after notice and a hearing, that the
debtor has been convicted of a felony (as defined in section
3156 of title 18), which under the circumstance dem-
onstrates that the filing of the case was an abuse of the pro-
visions of the Bankruptcy Code; or

2. debtor owes a debt arising from:

a. any violation of the Federal securities laws defined in
section 3(a)(47) of the Securities and Exchange Act of
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1934, any state securities laws, or any regulation or
order issued under Federal securities laws or state secu-
rities laws;

b. fraud, deceit, or manipulation in a fiduciary capacity or
in connection with the purchase or sale of any security
registered under section 12 or 15(d) of the Securities Ex-
change Act of 1934, or under section 6 of the Securities
Act of 1933;

c. any civil remedy under section 1964 of title 18 of the
United States Code; or

d. any criminal act, intentional tort, or willful or reckless
misconduct that caused serious physical injury or death
to another individual in the preceding five years.

An exception to the monetary limit applies to the extent the
value of the homestead property is reasonably necessary for the
support of the debtor and any dependent of the debtor. The mone-
tary limitation set forth in section 322(a) is subject to automatic
adjustment pursuant to section 104 of the Bankruptcy Code.

Sec. 323. Excluding Employee Benefit Plan Participant Contribu-
tions and Other Property from the Estate. Section 323 of the Act
amends section 541(b) of the Bankruptcy Code to exclude as prop-
erty of the estate funds withheld or received by an employer from
its employees’ wages for payment as contributions to specified em-
ployee retirement plans, deferred compensation plans, and tax-de-
ferred annuities. Such contributions do not constitute disposable in-
come as defined in section 1325(b)(2) of the Bankruptcy Code. Sec-
tion 323 also excludes as property of the estate funds withheld by
an employer from the wages of its employees for payment as con-
tributions to health insurance plans regulated by State law.

Sec. 324. Exclusive Jurisdiction in Matters Involving Bankruptcy
Professionals. Section 324 of the Act amends section 1334 of title
28 of the United State Code to give a district court exclusive juris-
diction of all claims or causes of action involving the construction
of section 327 of the Bankruptcy Code or rules relating to disclo-
sure requirements under such provision.

Sec. 325. United States Trustee Program Filing Fee Increase. Sec-
tion 325(a) of the Act amends section 1930(a) of title 28 of the
United States Code to increase the chapter 7 filing fee from $155
to $200 and decrease the chapter 13 filing fee from $155 to $150.
It also increases the chapter 11 filing fee from $800 to $1,000. Sub-
section 325(b) amends section 589a of title 28 of the United States
Code to reallocate the percentage of certain filing fees collected for
the United States Trustee Fund. Subsection 325(c) amends section
406(b) of the Judiciary Appropriations Act of 1990 to reallocate the
percentage of certain filing fees collected under section 1930 of title
28 of the United States Code to fund the operation and mainte-
nance of the Federal court system. Section 325(d) provides that the
amendments made by subsections (b) and (c) are effective for the
two-year period beginning on the Act’s date of enactment. Section
325(e)(1) mandates that the amount of fees collected under 28
U.S.C. §1930(a)(1) (chapter 7 filing fees) and 28 U.S.C. §1930(a)(3)
(chapter 11 filing fees) that is greater than the amount that would
have been collected if these provisions were not amended by section
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325 be allocated to the extent necessary to pay for the salaries and
benefits of judges appointed pursuant to section 1223 of this Act.
Section 325(e)(2) provides that any amount of fees in excess of that
used to pay the salaries and benefits of judges appointed pursuant
to section 1223 be deposited in the Treasury to the extent nec-
essary to offset the decrease in governmental receipts resulting
from the amendments made by section 325(b) (United States Trust-
ee Fund) and section 325(c) (federal court system fund).

Sec. 326. Sharing of Compensation. Section 326 amends Bank-
ruptcy Code section 504 to create a limited exception to the prohibi-
tion against fee sharing. The provision allows the sharing of com-
pensation with bona fide public service attorney referral programs
that operate in accordance with non-federal law regulating attorney
referral services and with rules of professional responsibility appli-
cable to attorney acceptance of referrals.

Sec. 327. Fair Valuation of Collateral. Section 327 of the Act
amends section 506(a) of the Bankruptcy Code to provide that the
value of an allowed claim secured by personal property that is an
asset in an individual debtor’s chapter 7 or 13 case is determined
based on the replacement value of such property as of the filing
date of the bankruptcy case without deduction for selling or mar-
keting costs. With respect to property acquired for personal, family,
or household purposes, replacement value is the price a retail mer-
chant would charge for property of that kind considering the age
and condition of the property at the time its value is determined.

Sec. 328. Defaults Based on Nonmonetary Obligations. Subsection
(a)(1) of section 328 of the Act amends section 365(b) to provide
that a trustee does not have to cure a default that is a breach of
a provision (other than a penalty rate or penalty provision) relating
to a default arising from any failure to perform a nonmonetary ob-
ligation under an unexpired lease of real property, if it is impos-
sible for the trustee to cure the default by performing such non-
monetary act at and after the time of assumption. If the default
arises from a failure to operate in accordance with a nonresidential
real property lease, the default must be cured by performance at
and after the time of assumption in accordance with the lease. Pe-
cuniary losses resulting from such default must be compensated
pursuant to section 365(b)(1). In addition, section 328(a)(1) amends
section 365(b)(2)(D) to clarify that it applies to penalty provisions.
Section 328(a)(2) through (4) make technical revisions to section
365(c), (d) and (f) by deleting language that is no longer effective
pursuant to the Rail Safety Enforcement and Review Act.87

Section 328(b) amends section 1124(2)(A) of the Bankruptcy Code
to clarify that a claim is not impaired if section 365(b)(2) (as
amended by this Act) expressly does not require a default with re-
spect to such claim to be cured. In addition, it provides that any
claim or interest that arises from the failure to perform a non-
monetary obligation (other than a default arising from the failure
to operate a nonresidential real property lease subject to section
365(b)(1)(A)), is impaired unless the holder of such claim or interest
(other than the debtor or an insider) is compensated for any actual
pecuniary loss incurred by the holder as a result of such failure.

87Pub. L. No. 102-365, 106 Stat. 972 (1992).
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Sec. 329. Clarification of Postpetition Wages and Benefits. Section
329 amends Bankruptcy Code section 503(b)(1)(A) to accord admin-
istrative expense status to certain back pay awards. This provision
applies to a back pay award attributable to any period of time oc-
curring postpetition as a result of a violation of Federal or state
law by the debtor pursuant to an action brought in a court or be-
fore the National Labor Relations Board, providing the bankruptcy
court determines that the award will not substantially increase the
probability of layoff or termination of current employees or of non-
payment of domestic support obligations.

Sec. 330. Delay of Discharge During Pendency of Certain Pro-
ceedings. Section 330(a) of the Act amends section 727(a) of the
Bankruptcy Code to require the court to withhold the entry of a
debtor’s discharge order if the court, after notice and a hearing,
finds that there 1s reasonable cause to believe that there is a pend-
ing proceeding in which the debtor may be found guilty of a felony
of the kind described in Bankruptcy Code section 522(q)(1) or liable
for a debt of the kind described in Bankruptcy Code section
522(q)(2). Subsections (b), (c), and (d) make comparable revisions to
the discharge provisions under chapter 11, 12, and 13, respectively.

Sec. 331. Limitation on Retention Bonuses, Severance Pay, and Cer-
tain Other Payments. Section 331 amends Bankruptcy Code section
503 to prohibit the allowance or payment of certain transfers or ob-
ligations, unless otherwise authorized by the court. It applies to
transfers made to or obligations incurred for the benefit of an in-
sider of the debtor for the purpose of inducing such person to re-
main with the debtor’s business, unless the court makes certain
specified findings. In addition, it prohibits a severance payment to
an insider of a debtor, unless it satisfies certain criteria. Further,
it prohibits the payment of other transfers or obligations that are
outside the ordinary course of business and not justified by the
facts and circumstances of the case, including transfers made to, or
obligations incurred for the benefit of, officers, mangers, or consult-
ants hired after the date of the filing of the petition.

Sec. 332. Fraudulent Involuntary Bankruptcy. Bankruptcy Code
section 303 permits a creditor to force an individual or business
into bankruptcy by filing an involuntary bankruptcy petition
against such entity. Before an order for relief is entered in the
case, the court must make certain findings that support granting
such relief (e.g., the debtor is generally not paying debts as they
become due; or a custodian was appointed within the 120-day pe-
riod preceding the filing of the petition). If such findings are not
made, the court may dismiss the case. As with most documents
filed in connection with a bankruptcy case, the filing of an involun-
tary bankruptcy petition is a matter of public record and is open
for examination by any entity.88 In addition, the Fair Credit Re-
porting Act 89 permits credit reporting agencies to note the involun-
tary bankruptcy filing on a person’s credit report for up to ten
years.?0 Although the Fair Credit Reporting Act permits a con-
sumer to have his or her credit report revised to reflect the fact,
for instance, that the involuntary bankruptcy case was dismissed
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prior to the entry of an order for relief, the report may, neverthe-
less, still refer to the filing of the case.9!

Unfortunately, tax protesters and other extremists, in addition to
other forms of obstreperous litigation (such as filing false liens), are
now resorting to filing fraudulent involuntary bankruptcy petitions
against public officials and other innocent parties. In 2002, for ex-
ample, one tax protester filed fraudulent involuntary bankruptcy
petitions against 36 local public officials in Wisconsin,?2 some of
whom did not find out about the petitions until “they attempted to
use a credit card or execute some other financial transaction.” 93
These fraudulent involuntary petition filings were subsequently
dismissed by the bankruptcy court, which found that they were
filed in bad faith without legal basis and were commenced “for the
sole purpose of harassment of the named public officials.” ¢ Never-
theless, “[dlespite the fact that the [fraudulent involuntary bank-
ruptcy] petitions are often dismissed,” as one State assistant attor-
ney general observed, “the filings continue to cause financial prob-
lems for the victims.”95 The devastating effect of a fraudulent in-
voluntary bankruptcy filing on an innocent person’s credit rating is
illustrated by what occurred in Wisconsin and its aftermath. Al-
though the bankruptcy court in dismissing these cases also directed
all credit reporting agencies to expunge any record of these filings
from the officials’ credit reports,®6 the bankruptcy petition filings
nevertheless “caused some officials’ credit cards to be canceled, al-
most caused the sale of one supervisor’s house to be stopped, and
caused continuing credit problems for other officials.” 97

Section 332 responds to these concerns by permitting the court
to seal and subsequently expunge all records pertaining to a fraud-
ulent involuntary petition. Section 332(a) sets forth the short title
of the section as the “Involuntary Bankruptcy Improvement Act of
2005.” Section 332(b) amends Bankruptcy Code section 303 to per-
mit the court, upon motion of the debtor, to seal all court records
pertaining to an involuntary bankruptcy petition if: (1) the petition
is false or contains any materially false, fictitious, or fraudulent
statement; (2) the debtor is an individual; and (3) the court dis-
misses the petition. The provision further permits the court, if the
debtor is an individual, to prohibit any consumer reporting agency
from making any consumer report that contains any information
relating to such petition or to the case commenced by the filing of
such petition. It further provides that upon the expiration of the
statute of limitations described in 18 U.S.C. §3282 for a violation

91 See, e.g., 15 U.S.C. Sec. 1681i (2000); Letter from Ronald G. Isaac, Attorney, Federal Trade
Commission—Division of Financial Practices/Bureau of Consumer Protection, to Anonymous
(Nov. 5, 1999), available at http:/ /www.ftc.gov | os  statutes | frca | anon.htm.

92 See In re Kenealy, No. 02-26100-MDM (Bankr. E.D. Wis. May 21, 2002). Involuntary peti-
tions “were filed against all but one of the County Board supervisors,” the county corporation
counsel, county sheriff, clerk of courts, and county circuit judge. Jeff Cole, Paperwork Used for
Revenge; Protester’s Bogus Bankruptcy Petitions Temporarily Disrupt Officials’ Credit, MIL-
WAUKEE J. SENTINEL, June 6, 2002, at 1B. The protester also filed numerous liens in the amount
of $15 million against these individuals as well. Jeff Cole, Man Charged with Filing False Docu-
ments; Town (])é‘ Fredonia Protester’s Case is 5th Brought by State, MILWAUKEE J. SENTINEL, May
21, 2002, at 1B.

93 Jeff Cole, Paperwork Used for Revenge; Protester’s Bogus Bankruptcy Petitions Temporarily
Disrupt Officials’ Credit, MILWAUKEE J. SENTINEL, June 6, 2002, at 1B.

94 In re Kenealy, No. 02-26100—MDM (Bankr. E.D. Wis. May 21, 2002).

95Roy Korte, Terrorism: A Law Enforcement Perspective, Anti-Defamation League (2002),
available at hitp:| /www.adl.org [ learn | columns [ roy5%5korte.asp.

96 In re Kenealy, No. 02-26100-MDM (Bankr. E.D. Wis. May 21, 2002).

97 Jeff Cole, “Paper Terrorist” Gets Five Years in Prison, MILWAUKEE J. SENTINEL, Jan. 18,
2003, at 1B.
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of 18 U.S.C. §152 (concerning crimes for concealment of assets,
false oaths and claims, and bribery) and 18 U.S.C. §157 (bank-
ruptcy fraud), the court may, upon motion of the debtor and for
good cause, expunge any records pertaining to such petition. Sec-
tion 332(c) amends section 157 of title 18 to make it a criminal of-
fense to file a fraudulent involuntary bankruptcy petition. Section
332 is similar to legislation considered by the House in the 108th
Congress.?8

TITLE IV. GENERAL AND SMALL BUSINESS BANKRUPTCY PROVISIONS

Subtitle A. General Business Bankruptcy Provisions

Sec. 401. Adequate Protection for Investors. Subsection (a) of section
401 of the Act amends section 101 of the Bankruptcy Code to de-
fine “securities self regulatory organization” as a securities associa-
tion or national securities exchange registered with the Securities
and Exchange Commission. Section 401(b) amends section 362 of
the Bankruptcy Code to except from the automatic stay certain en-
forcement actions by a securities self regulatory organization.

Sec. 402. Meetings of Creditors and Equity Security Holders. Sec-
tion 402 amends section 341 of the Bankruptcy Code to permit a
court, on request of a party in interest and after notice and a hear-
ing, to order the United States trustee not to convene a meeting
of creditors or equity security holders if a debtor has filed a plan
for which the debtor solicited acceptances prior to the commence-
ment of the case.

Sec. 403. Protection of Refinance of Security Interest. Section 403
amends section 547(e)(2) of the Bankruptcy Code to increase the
perfection period from ten to 30 days for the purpose of deter-
mining whether a transfer is an avoidable preference.

Sec. 404. Executory Contracts and Unexpired Leases. Subsection (a)
of section 404 of the Act amends section 365(d)(4) of the Bank-
ruptcy Code to establish a firm, bright line deadline by which an
unexpired lease of nonresidential real property must be assumed or
rejected. If such lease is not assumed or rejected by such deadline,
then such lease shall be deemed rejected, and the trustee shall im-
mediately surrender such property to the lessor. Section 404(a) per-
mits a bankruptcy trustee to assume or reject a lease on a date
which is the earlier of the date of confirmation of a plan or the date
which is 120 days after the date of the order for relief. An exten-
sion of time may be granted, within the 120 day period, for an ad-
ditional 90 days, for cause, upon motion of the trustee or lessor.
Any subsequent extension can only be granted by the judge upon
the prior written consent of the lessor either by the lessor’s motion
for an extension or on motion of the trustee, provided that the
trustee has the prior written approval of the lessor. This provision
is designed to remove the bankruptcy judge’s discretion to grant ex-
tensions of the time for the retail debtor to decide whether to as-
sume or reject a lease after a maximum possible period of 210 days
from the time of entry of the order of relief. Beyond that maximum

98 H.R. 1529, 108th Cong. (2003). The bill was ordered favorably reported without amendment
by the House Judiciary Committee, H.R. REP. No. 108-110 (2003), and passed by voice vote by
the House. 149 CONG. REC. H5104 (daily ed. June 10, 2003). The principal difference between
this legislation and section 332 of the Act is that the bill would have permitted the court to
expunge the case upon dismissal of the fraudulent involuntary petition.
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period, the judge has no authority to grant further time unless the
lessor has agreed in writing to the extension.

Section 404(b) amends section 365(f)(1) to assure that section
365(f) does not override any part of section 365(b). Thus, section
404(b) makes a trustee’s authority to assign an executory contract
or unexpired lease subject not only to section 365(c), but also to
section 365(b), which is given full effect. Therefore, for example, as-
sumption or assignment of a lease of real property in a shopping
center must be subject to the provisions of the lease, such as use
clauses.

Sec. 405. Creditors and Equity Security Holders Committees. Sub-
section (a) of section 405 of the Act amends section 1102(a)(2) of
the Bankruptcy Code to permit, after notice and a hearing, a court,
on request of a party in interest, to order a change in a committee’s
membership if necessary to ensure adequate representation of
creditors or equity security holders in a chapter 11 case. It specifies
that the court may direct the United States trustee to increase the
membership of a committee for the purpose of including a small
business concern if the court determines that such creditor’s claim
is of the kind represented by the committee and that, in the aggre-
gate, is disproportionately large when compared to the creditor’s
annual gross revenue.

Section 405(b) requires the committee to give creditors having
claims of the kind represented by the committee access to informa-
tion. In addition, the committee must solicit and receive comments
from these creditors and, pursuant to court order, make additional
reports or disclosures available to them.

Sec. 406. Amendment to Section 546 of Title 11, United States Code.
Section 406 of the Act corrects an erroneous subsection designation
in section 546 of the Bankruptcy Code. It redesignates the second
subsection (g) as subsection (i). In addition, section 406 amends
section 546(i) (as redesignated) to subject that provision to the
prior rights of security interest holders. Further, section 406 adds
a new provision to section 546 that prohibits a trustee from avoid-
ing a warehouse lien for storage, transportation, or other costs inci-
dental to the storage and handling of goods. It specifies that this
prohibition must be applied in a manner consistent with any appli-
cable state statute that is similar to section 7-209 of the Uniform
Commercial Code.

Sec. 407. Amendments to Section 330(a) of Title 11, United States
Code. Section 407 amends section 330(a)(3) of the Bankruptcy Code
to clarify that this provision applies to examiners, chapter 11 trust-
ees, and professional persons. This section also amends section
330(a) to add a provision that requires a court, in determining the
amount of reasonable compensation to award to a trustee, to treat
such compensation as a commission pursuant to section 326 of the
Bankruptcy Code.

Sec. 408. Postpetition Disclosure and Solicitation. Section 408
amends section 1125 of the Bankruptcy Code to permit an accept-
ance or rejection of a chapter 11 plan to be solicited from the holder
of a claim or interest if the holder was solicited before the com-
mencement of the case in a manner that complied with applicable
nonbankruptcy law.



88

Sec. 409. Preferences. Section 409 amends section 547(c)(2) of the
Bankruptcy Code to provide that a trustee may not avoid a transfer
to the extent such transfer was in payment of a debt incurred by
the debtor in the ordinary course of the business or financial affairs
of the debtor and the transferee and such transfer was made ei-
ther: (1) in the ordinary course of the debtor’s and the transferee’s
business or financial affairs; or (2) in accordance with ordinary
business terms. Present law requires the recipient of a preferential
transfer to establish both of these grounds in order to sustain a de-
fense to a preferential transfer proceeding. In a case in which the
debts are not primarily consumer debts, section 409 provides that
a transfer may not be avoided if the aggregate amount of all prop-
erty constituting or affected by the transfer is less than $5,000.

Sec. 410. Venue of Certain Proceedings. Section 1409(b) of title 28
of the United States Code provides that a proceeding to recover a
money judgment of, or property worth less than, certain specified
amounts must be commenced in the district where the defendant
resides. Section 410 amends section 1409(b) to provide that a pro-
ceeding to recover a debt (excluding a consumer debt) against a
noninsider of the debtor that is less than $10,000 must be com-
menced in the district where the defendant resides. In addition,
section 410 increases the $5,000 threshold for a consumer debt 99
to $15,000.

Sec. 411. Period for Filing Plan under Chapter 11. Section 411
amends section 1121(d) of the Bankruptcy Code to mandate that a
debtor’s exclusive period for filing a plan may not be extended be-
yond a date that is 18 months after the order for relief in the chap-
ter 11 case. In addition, it provides that the debtor’s exclusive pe-
riod for obtaining acceptances of the plan may not be extended be-
yond 20 months after the order for relief.

Sec. 412. Fees Arising from Certain Ownership Interests. Section
412 amends section 523(a)(16) of the Bankruptcy Code to broaden
the protections accorded to community associations with respect to
fees or assessments arising from the debtor’s interest in a condo-
minium, cooperative, or homeowners’ association. Irrespective of
whether or not the debtor physically occupies such property, fees
or assessments that accrue during the period the debtor or the
trustee has a legal, equitable, or possessory ownership interest in
such property are nondischargeable.

Sec. 413. Creditor Representation at First Meeting of Creditors. Sec-
tion 413 amends section 341(c) of the Bankruptcy Code to permit
a creditor holding a consumer debt or any representative of such
creditor, notwithstanding any local court rule, provision of a state
constitution, or any otherwise applicable nonbankruptcy law, or
any other requirement that such creditor must be represented by
counsel, to appear at and participate in a section 341 meeting of
creditors in chapter 7 and chapter 13 cases either alone or in con-
junction with an attorney. In addition, the provision clarifies that
it cannot be construed to require a creditor to be represented by
counsel at any meeting of creditors.

9 A consumer debt is defined as a “debt incurred by an individual primarily for a personal,
family, or household purpose.” 11 U.S.C. § 101(8).
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Sec. 414. Definition of Disinterested Person. Section 414 amends
section 101(14) of the Bankruptcy Code to eliminate the require-
ment that an investment banker be a disinterested person.

Sec. 415. Factors for Compensation of Professional Persons. Section
415 amends section 330(a)(3) of the Bankruptcy Code to permit the
court to consider, in awarding compensation to a professional per-
son, whether such person is board certified or otherwise has dem-
onstrated skill and experience in the practice of bankruptcy law.

Sec. 416. Appointment of Elected Trustee. Section 416 of the Act
amends section 1104(b) of the Bankruptcy Code to clarify the proce-
dure for the election of a trustee in a chapter 11 case. Section
1104(b) permits creditors to elect an eligible, disinterested person
to serve as the trustee in the case, provided certain conditions are
met. Section 416 amends this provision to require the United
States trustee to file a report certifying the election of a chapter
11 trustee. Upon the filing of the report, the elected trustee is
deemed to be selected and appointed for purposes of section 1104
and the service of any prior trustee appointed in the case is termi-
nated. Section 416 also clarifies that the court shall resolve any
dispute arising out of a chapter 11 trustee election.

Sec. 417. Utility Service. Section 417 amends section 366 of the
Bankruptcy Code to provide that assurance of payment, for pur-
poses of this provision, includes a cash deposit, letter of credit, cer-
tificate of deposit, surety bond, prepayment of utility consumption,
or other form of security that is mutually agreed upon by the debt-
or or trustee and the utility. It also specifies that an administrative
expense priority does not constitute an assurance of payment. With
respect to chapter 11 cases, section 417 permits a utility to alter,
refuse or discontinue service if it does not receive adequate assur-
ance of payment that is satisfactory to the utility within 30 days
of the filing of the petition. The court, upon request of a party in
interest, may modify the amount of this payment after notice and
a hearing. In determining the adequacy of such payment, a court
may not consider: (1) the absence of security before the case was
filed; (2) the debtor’s timely payment of utility service charges be-
fore the case was filed; or (3) the availability of an administrative
expense priority. Notwithstanding any other provision of law, sec-
tion 417 permits a utility to recover or set off against a security
deposit provided prepetition by the debtor to the utility without no-
tice or court order.

Sec. 418. Bankruptcy Fees. Section 418 of the Act amends section
1930 of title 28 of the United States Code to permit a district court
or a bankruptcy court, pursuant to procedures prescribed by the
Judicial Conference of the United States, to waive the chapter 7 fil-
ing fee for an individual and certain other fees under subsections
(b) and (c) of section 1930 if such individual’s income is less than
150 percent of the official poverty level (as defined by the Office of
Management and Budget) and the individual is unable to pay such
fee in installments. Section 418 also clarifies that section 1930, as
amended, does not prevent a district or bankruptcy court from
waiving other fees for creditors and debtors, if in accordance with
Judicial Conference policy.
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Sec. 419. More Complete Information Regarding Assets of the Es-
tate. Section 419 of the Act directs the Judicial Conference of the
United States, after consideration of the views of the Director of
the Executive Office for United States Trustees, to propose official
rules and forms directing chapter 11 debtors to disclose information
concerning the value, operations, and profitability of any closely
held corporation, partnership, or other entity in which the debtor
holds a substantial or controlling interest. Section 419 is intended
to ensure that the debtor’s interest in any of these entities is used
for the payment of allowed claims against debtor.

Subtitle B. Small Business Bankruptcy Provisions

Sec. 431. Flexible Rules for Disclosure Statement and Plan. Section
431 of the Act amends section 1125 of the Bankruptcy Code to
streamline the disclosure statement process and to provide for
more flexibility. Section 431(1) amends section 1125(a)(1) of the
Bankruptcy Code to require a bankruptcy court, in determining
whether a disclosure statement supplies adequate information, to
consider the complexity of the case, the benefit of additional infor-
mation to creditors and other parties in interest, and the cost of
providing such additional information. With regard to a small busi-
ness case, section 431(2) amends section 1125(f) to permit the court
to dispense with a disclosure statement if the plan itself supplies
adequate information. In addition, it provides that the court may
approve a disclosure statement submitted on standard forms ap-
proved by the court or adopted under section 2075 of title 28 of the
United States Code. Further, section 431(2) provides that the court
may conditionally approve a disclosure statement, subject to final
approval after notice and a hearing, and allow the debtor to solicit
acceptances of the plan based on such disclosure statement. The
hearing on the disclosure statement may be combined with the con-
firmation hearing.

Sec. 432. Definitions. Section 432 of the Act amends section 101 of
the Bankruptcy Code to define a “small business case” as a chapter
11 case in which the debtor is a small business debtor. Section 432,
in turn, defines a “small business debtor” as a person engaged in
commercial or business activities (including an affiliate of such per-
son that is also a debtor, but excluding a person whose primary ac-
tivity is the business of owning or operating real property or activi-
ties incidental thereto) having aggregate noncontingent, liquidated
secured and unsecured debts of not more than $2 million (excluding
debts owed to affiliates or insiders of the debtor) as of the date of
the petition or the order for relief. This monetary definition applies
only in a case where the United States trustee has not appointed
a creditors’ committee or where the court has determined that the
creditors’ committee is not sufficiently active and representative to
provide effective oversight of the debtor. It does not apply to any
member of a group of affiliated debtors that has aggregate non-
contingent, liquidated secured and unsecured debts in excess of $2
million (excluding debts owed to one or more affiliates or insiders).
This provision also requires this monetary figure to be periodically
adjusted for inflation pursuant to section 104 of the Bankruptcy
Code.
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Sec. 433. Standard Form Disclosure Statement and Plan. Section
433 of the Act directs the Judicial Conference of the United States
to propose for adoption standard form disclosure statements and
reorganization plans for small business debtors. The provision re-
quires the forms to achieve a practical balance between the needs
of the court, case administrators, and other parties in interest to
have reasonably complete information as well as the debtor’s need
for economy and simplicity.

Sec. 434. Uniform National Reporting Requirements. Subsection (a)
of section 434 of the Act adds a provision to the Bankruptcy Code
mandating additional reporting requirements for small business
debtors. It requires a small business debtor to file periodic financial
reports and other documents containing the following information
with respect to the debtor’s business operations: (1) profitability; (2)
reasonable approximations of projected cash receipts and disburse-
ments; (3) comparisons of actual cash receipts and disbursements
with projections in prior reports; (4) whether the debtor is com-
plying with postpetition requirements pursuant to the Bankruptcy
Code and Federal Rules of Bankruptcy Procedure; (5) whether the
debtor is timely filing tax returns and other government filings;
and (6) whether the debtor is paying taxes and other administra-
tive expenses when due. In addition, the debtor must report on
such other matters that are in the best interests of the debtor and
the creditors and in the public interest. If the debtor is not in com-
pliance with any postpetition requirements pursuant to the Bank-
ruptcy Code and Federal Rules of Bankruptcy Procedure, or is not
filing tax returns or other required governmental filings, paying
taxes and other administrative expenses when due, the debtor
must report: (1) what the failures are, (2) how they will be cured;
(3) the cost of their cure; and (4) when they will be cured. Section
434(b) specifies that the effective date of this provision is 60 days
after the date on which the rules required under this provision are
promulgated.

Sec. 435. Uniform Reporting Rules and Forms for Small Business
Cases. Subsection (a) of section 435 of the Act directs the Judicial
Conference of the United States to propose official rules and forms
with respect to the periodic financial reports and other information
that a small business debtor must file concerning its profitability,
cash receipts and disbursements, filing of its tax returns, and pay-
ment of its taxes and other administrative expenses.

Section 435(b) requires the rules and forms to achieve a practical
balance between the need for reasonably complete information by
the bankruptcy court, United States trustee, creditors and other
parties in interest, and the small business debtor’s interest in hav-
ing such forms be easy and inexpensive to complete. The forms
should also be designed to help the small business debtor better
understand its financial condition and plan its future.

Sec. 436. Duties in Small Business Cases. Section 436 of the Act
is intended to implement greater administrative oversight and con-
trols over small business chapter 11. The provision requires a chap-
ter 11 trustee or debtor to:

1. file with a voluntary petition (or in an involuntary case,
within seven days from the date of the order for relief) the
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debtor’s most recent financial statements (including a bal-
ance sheet, statement of operations, cash flow statement,
and Federal income tax return) or a statement explaining
why such information is not available;

2. attend, through its senior management personnel and coun-
sel, meetings scheduled by the bankruptcy court or the
United States trustee (including the initial debtor interview
and meeting of creditors pursuant to section 341 of the
Bankruptcy Code), unless the court waives this requirement
after notice and a hearing upon a finding of extraordinary
and compelling circumstances;

3. timely file all requisite schedules and the statement of fi-
nancial affairs, unless the court, after notice and a hearing,
grants an extension of up to 30 days from the order of re-
lief, absent extraordinary and compelling circumstances;

4. file all postpetition financial and other reports required by
the Federal Rules of Bankruptcy Procedure or by local rule
of the district court;

5. maintain insurance that is customary and appropriate for
the industry, subject to section 363(c)(2);

6. timely file tax returns and other required government fil-
ings;

7. timely pay all administrative expense taxes (except for cer-
tain contested claims), subject to section 363(c)(2); and

8. permit the United States trustee to inspect the debtor’s
business premises, books, and records at reasonable hours
after appropriate prior written notice, unless notice is
waived by the debtor.

Sec. 437. Plan Filing and Confirmation Deadlines. Section 437 of
the Act amends section 1121(e) of the Bankruptcy Code with re-
spect to the period of time within which a small business debtor
must file and confirm a plan of reorganization. This provision pro-
vides that a small business debtor’s exclusive period to file a plan
is 180 days from the date of the order for relief, unless the period
is extended after notice and a hearing, or the court, for cause, or-
ders otherwise. It further provides that a small business debtor
must file a plan and any disclosure statement not later than 300
days after the order for relief. These time periods and the time
fixed in section 1129(e) may be extended only if: (1) the debtor,
after providing notice to parties in interest, demonstrates by a pre-
ponderance of the evidence that it is more likely than not that the
court will confirm a plan within a reasonable period of time; (2) a
new deadline is imposed at the time the extension is granted; and
(3) the order granting such extension is signed before the expira-
tion of the existing deadline.

Sec. 438. Plan Confirmation Deadline. Section 438 of the Act
amends Bankruptcy Code section 1129 to require the court to con-
firm a plan not later than 45 days after it is filed if the plan com-
plies with the applicable provisions of the Bankruptcy Code, unless
this period is extended pursuant to section 1121(e)(3).

Sec. 439. Duties of the United States Trustee. Section 439 of the
Act amends section 586(a) of title 28 of the United States Code to
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require the United States trustee to perform the following addi-
tional duties with respect to small business debtors:

1. conduct an initial debtor interview before the meeting of
creditors for the purpose of (a) investigating the debtor’s vi-
ability, (b) inquiring about the debtor’s business plan, (c) ex-
plaining the debtor’s obligation to file monthly operating re-
ports, (d) attempting to obtain an agreed scheduling order
setting various time frames (such as the date for filing a
plan and effecting confirmation), and (e) informing the debt-
or of other obligations;

2. if determined to be appropriate and advisable, inspect the
debtor’s business premises for the purpose of reviewing the
debtor’s books and records and verifying that the debtor has
filed its tax returns;

3. review and monitor diligently the debtor’s activities to de-
termine as promptly as possible whether the debtor will be
unable to confirm a plan; and

4. promptly apply to the court for relief in any case in which
the United States trustee finds material grounds for dis-
missal or conversion of the case.

Sec. 440. Scheduling Conferences. Section 440 amends section
105(d) of the Bankruptcy Code to mandate that a bankruptcy court
hold status conferences as are necessary to further the expeditious
and economical resolution of a bankruptcy case.

Sec. 441. Serial Filer Provisions. Paragraph (1) of section 441 of the
Act amends section 362 of the Bankruptcy Code to provide that a
court may award only actual damages for a violation of the auto-
matic stay committed by an entity in the good faith belief that sub-
section (h) of section 362 (as amended) applies to the debtor. Sec-
tion 441(2) adds a new subsection to section 362 of the Bankruptcy
Code specifying that the automatic stay does not apply where the
chapter 11 debtor: (1) is a debtor in a small business case pending
at the time the subsequent case is filed; (2) was a debtor in a small
business case dismissed for any reason pursuant to an order that
became final in the two-year period ending on the date of the order
for relief entered in the pending case; (3) was a debtor in small
business case in which a plan was confirmed in the two-year period
ending on the date of the order for relief entered in the pending
case; or (4) is an entity that has acquired substantially all of the
assets or business of a small business debtor described in the pre-
ceding paragraphs, unless such entity establishes by a preponder-
ance of the evidence that it acquired the assets or business in good
faith and not for the purpose of evading this provision.

An exception to this provision applies to a chapter 11 case that
is commenced involuntarily and involves no collusion between the
debtor and the petitioning creditors. Also, it does not apply if the
debtor proves by a preponderance of the evidence that: (1) the filing
of the subsequent case resulted from circumstances beyond the
debtor’s control and which were not foreseeable at the time the
prior case was filed; and (2) it is more likely than not that the
court will confirm a feasible plan of reorganization (but not a liqui-
dating plan) within a reasonable time.
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Sec. 442. Expanded Grounds for Dismissal or Conversion and Ap-
pointment of Trustee. Subsection (a) of section 442 of the Act
amends section 1112(b) of the Bankruptcy Code to mandate that
the court convert or dismiss a chapter 11 case, whichever is in the
best interests of creditors and the estate, if the movant establishes
cause, absent unusual circumstances. In this regard, the court
must specify the circumstances that support the court’s finding
that conversion or dismissal is not in the best interests of creditors
and the estate.

In addition, the provision specifies an exception to the provision’s
mandatory requirement applies if: (1) the debtor or a party in in-
terest objects and establishes that there is a reasonable likelihood
that a plan will be confirmed within the time periods set forth in
sections 1121(e) and 1129(e), or if these provisions are inapplicable,
within a reasonable period of time; (2) the grounds for granting
such relief include an act or omission of the debtor for which there
exists a reasonable justification for such act or omission; and (3)
such act or omission will be cured within a reasonable period of
time.

The court must commence the hearing on a section 1112(b) mo-
tion within 30 days of its filing and decide the motion not later
than 15 days after commencement of the hearing unless the mov-
ant expressly consents to a continuance for a specified period of
time or compelling circumstances prevent the court from meeting
these time limits. Section 442 provides that the term “cause” under
section 1112(b), as amended by this provision, includes the fol-
lowing:

1. substantial or continuing loss to or diminution of the es-
tate and the absence of a reasonable likelihood of rehabili-
tation,;
gross mismanagement of the estate;

. failure to maintain appropriate insurance that poses a ma-
terial risk to the estate or the public;

4. unauthorized use of cash collateral that is harmful to one
or more creditors;

5. failure to comply with a court order;

6. unexcused failure to timely satisfy any filing or reporting
re?uirement under the Bankruptcy Code or applicable
rule;

7. failure to attend the section 341 meeting of creditors or an
examination pursuant to rule 2004 of the Federal Rules of
Bankruptcy Procedure, without good cause shown by the
debtor;

8. failure to timely provide information or to attend meetings
reasonably requested by the United States trustee or bank-
ruptcy administrator;

9. failure to timely pay taxes owed after the order for relief
or to file tax returns due postpetition;

10. failure to file a disclosure statement or to confirm a plan
within the time fixed by the Bankruptcy Code or pursuant
to court order;

11. failure to pay any requisite fees or charges under chapter
123 of title 28 of the United States Code;

e o



95

12. revocation of a confirmation order;

13. inability to effectuate substantial consummation of a con-
firmed plan;

14. material default by the debtor with respect to a confirmed
plan;

15. termination of a plan by reason of the occurrence of a con-
dition specified in the plan; and

16. the debtor’s failure to pay any domestic support obligation
that first becomes payable postpetition

Section 442(b) creates an additional ground for the appointment
of a chapter 11 trustee or examiner under section 1104(a). It pro-
vides that should the bankruptcy court determine cause exists to
convert or dismiss a chapter 11 case, it may appoint a trustee or
examiner if it is in the best interests of creditors and the bank-
ruptcy estate.

Section 442(b) is designed to benefit creditors when a chapter 11
case would otherwise be dismissed or converted to a chapter 7 case
pursuant to section 1112 of the Bankruptcy Code. Section 442(b) al-
lows the court to appoint a chapter 11 trustee or examiner, as an
alternative to dismissing or converting the case to chapter 7, if in
the best interest of creditors and the bankruptcy estate. Section
442(b) is not intended to ease the standards for appointing chapter
11 trustees. Practice under Chapter X of the Bankruptcy Act of
1898 demonstrated that routine appointment of trustees deters the
use of reorganization statutes and increases the likelihood that by
the time a company resorts to bankruptcy relief, it must liquidate.
It is therefore important for section 442(b) to be used only for cases
that would otherwise be dismissed or converted to chapter 7, and
not as an alternative method for attaining the appointment of a
chapter 11 trustee.

Sec. 443. Study of Operation of Title 11, United States Code, with
Respect to Small Businesses. Section 443 of the Act directs the Ad-
ministrator of the Small Business Administration, in consultation
with the Attorney General, the Director of the Executive Office for
United States Trustees, and the Director of the Administrative Of-
fice of the United States Courts, to conduct a study to determine:
(1) the internal and external factors that cause small businesses
(particularly sole proprietorships) to seek bankruptcy relief and the
factors that cause small businesses to successfully complete their
chapter 11 cases; and (2) how the bankruptcy laws may be made
mogle effective and efficient in assisting small business to remain
viable.

Sec. 444. Payment of Interest. Paragraph (1) of section 444 of the
Act amends section 362(d)(3) of the Bankruptcy Code to require a
court to grant relief from the automatic stay within 30 days after
it determines that a single asset real estate debtor is subject to this
provision. Section 444(2) amends section 362(d)(3)(B) to specify that
relief from the automatic stay shall be granted unless the single
asset real estate debtor has commenced making monthly payments
to each creditor secured by the debtor’s real property (other than
a claim secured by a judgment lien or unmatured statutory lien)
in an amount equal to the interest at the then applicable non-
default contract rate of interest on the value of the creditor’s inter-
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est in the real estate. It allows a debtor in its sole discretion to
make the requisite interest payments out of rents or other proceeds
generated by the real property, notwithstanding section 363(c)(2).

Sec. 445. Priority for Administrative Expenses. Section 445 of the
Act amends section 503(b) of the Bankruptcy Code to add a new
administrative expense priority for a nonresidential real property
lease that is assumed under section 365 and then subsequently re-
jected. The amount of the priority is the sum of all monetary obli-
gations due under the lease (excluding penalties and obligations
arising from or relating to a failure to operate) for the two-year pe-
riod following the rejection date or actual turnover of the premises
(whichever is later), without reduction or setoff for any reason, ex-
cept for sums actually received or to be received from a nondebtor.
Any remaining sums due for the balance of the term of the lease
%red treated as a claim under section 502(b)(6) of the Bankruptcy
ode.

Sec. 446. Duties with Respect to a Debtor Who Is a Plan Adminis-
trator of an Employee Benefit Plan. Subsection (a) of section 446 of
the Act amends Bankruptcy Code section 521(a) to require a debt-
or, unless a trustee is serving in the case, to serve as the adminis-
trator (as defined in the Employee Retirement Income Security Act
of 1974) of an employee benefit plan if the debtor served in such
capacity at the time the case was filed. Section 446(b) amends
Bankruptcy Code section 704 to require the chapter 7 trustee to
perform the obligations of such administrator in a case where the
debtor or an entity designated by the debtor was required to per-
form such obligations. Section 446(c) amends Bankruptcy Code sec-
tion 1106(a) to require a chapter 11 trustee to perform these obliga-
tions.

Sec. 447. Appointment of Committee of Retired Employees. This pro-
vision amends section 1114(d) of the Bankruptcy Code to clarify
that it is the responsibility of the United States trustee to appoint
members to a committee of retired employees.

TITLE V. MUNICIPAL BANKRUPTCY PROVISIONS

Sec. 501. Petition and Proceedings Related to Petition. Section 501
amends sections 921(d) and 301 of the Bankruptcy Code to clarify
that the court must enter the order for relief in a chapter 9 case.

Sec. 502. Applicability of Other Sections to Chapter 9. Section 502
of the of the Act amends section 901 of the Bankruptcy Code to
make the following sections applicable to chapter 9 cases:

1. section 555 (contractual right to liquidate, terminate or ac-
celerate a securities contract);

2. section 556 (contractual right to liquidate, terminate or ac-
celerate a commodities or forward contract);

3. section 559 (contractual right to liquidate, terminate or ac-
celerate a repurchase agreement);

4. section 560 (contractual right to liquidate, terminate or ac-
celerate a swap agreement);

5. section 561 (contractual right to liquidate, terminate, accel-
erate, or offset under a master netting agreement and
across contracts); and
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6. section 562 (damage measure in connection with swap
agreements, securities contracts, forward contracts, com-
modity contracts, repurchase agreements, or master netting
agreement).

TITLE VI. BANKRUPTCY DATA

Sec. 601. Improved Bankruptcy Statistics. This provision amends
chapter 6 of title 28 of the United States Code to require the clerk
for each district (or the bankruptcy court clerk if one has been cer-
tified pursuant to section 156(b) of title 28 of the United States
Code) to collect certain statistics for chapter 7, 11, and 13 cases in
a standardized format prescribed by the Director of the Adminis-
trative Office of the United States Courts and to make this infor-
mation available to the public. Not later than July 1, 2008, the Di-
rector must submit a report to Congress concerning the statistical
information collected and then must report annually thereafter.
The statistics must be itemized by chapter of the Bankruptcy Code
and be presented in the aggregate for each district. The specific
categories of information that must be gathered include the fol-
lowing:

1. scheduled total assets and liabilities of debtors who are in-
dividuals with primarily consumer debts under chapters 7,
11 and 13 by category;

2. such debtors’ current monthly income, average income, and
average expenses;

3. the aggregate amount of debts discharged during the report-
ing period based on the difference between the total amount
of scheduled debts and by categories that are predominantly
nondischargeable;

4. the average time between the filing of the bankruptcy case
and the closing of the case;

5. the number of cases in which reaffirmation agreements
were filed, the total number of reaffirmation agreements
filed, the number of cases in which the debtor was pro se
and a reaffirmation agreement was filed, and the number of
cases in which the reaffirmation agreement was approved
by the court;

6. for chapter 13 cases, information on the number of: (a) final
orders determining the value of secured property in an
amount less than the amount of the secured claim, (b) final
orders that determined the value of property securing a
claim, (c) cases dismissed, (d) cases dismissed for failure to
make payments under the plan, (e) cases refiled after dis-
missal, (f) cases in which the plan was completed (sepa-
rately itemized with respect to the number of modifications
made before completion of the plan, and (g) cases in which
the debtor had previously sought bankruptcy relief within
the six years preceding the filing of the present case;

7. the number of cases in which creditors were fined for mis-
conduct and the amount of any punitive damages awarded
for creditor misconduct; and

8. the number of cases in which sanctions under rule 9011 of
the Federal Rules of Bankruptcy Procedure were imposed
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against a debtor’s counsel and the damages awarded under
this rule.

Section 601 provides that the amendments in this provision take
effect 18 months after the date of enactment of this Act.

Sec. 602. Uniform Rules for the Collection of Bankruptcy Data. Sec-
tion 602 of the Act amends chapter 39 of title 28 of the United
States Code to require the Attorney General to promulgate rules
mandating the establishment of uniform forms for final reports in
chapter 7, 12 and 13 cases and periodic reports in chapter 11 cases.
This provision also specifies that these reports be designed to facili-
tate compilation of data and to provide maximum public access by
physical inspection at one or more central filing locations and by
electronic access through the Internet or other appropriate media.
The information should enable an evaluation of the efficiency and
practicality of the bankruptcy system. In issuing rules, the Attor-
ney General must consider: (1) the reasonable needs of the public
for information about the Federal bankruptcy system; (2) the econ-
omy, simplicity, and lack of undue burden on persons obligated to
file the reports; and (3) appropriate privacy concerns and safe-
guards.

Section 602 provides that final reports by trustees in chapter 7,
12, and 13 cases include the following information: (1) the length
of time the case was pending; (2) assets abandoned; (3) assets ex-
empted; (4) receipts and disbursements of the estate; (5) adminis-
trative expenses, including those associated with section 707(b) of
the Bankruptcy Code, and the actual costs of administering chapter
13 cases; (6) claims asserted; (7) claims allowed; and (8) distribu-
tions to claimants and claims discharged without payment. With
regard to chapter 11 cases, section 602 provides that periodic re-
ports include the following information regarding:

1. the industry classification for businesses conducted by the
debtor, as published by the Department of Commerce;

2. the length of time that the case was pending;

3. the number of full-time employees as of the date of the
order for relief and at the end of each reporting period;

4. cash receipts, cash disbursements, and profitability of the
debtor for the most recent period and cumulatively from the
date of the order for relief;

5. the debtor’s compliance with the Bankruptcy Code, includ-
ing whether tax returns have been filed and taxes have
been paid,;

6. professional fees approved by the court for the most recent
pelc"liod and cumulatively from the date of the order for relief;
an

7. plans filed and confirmed, including the aggregate recov-
eries of holders by class and as a percentage of total claims
of an allowed class.

Sec. 603. Audit Procedures. Subsection (a)(1) of section 603 of the
Act requires the Attorney General (for judicial districts served by
United States trustees) and the Judicial Conference of the United
States (for judicial districts served by bankruptcy administrators)
to establish procedures to determine the accuracy, veracity, and
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completeness of petitions, schedules and other information filed by
debtors pursuant to sections 111, 521 and 1322 of the Bankruptcy
Code. Section 603(a)(1) requires the audits to be conducted in ac-
cordance with generally accepted auditing standards and per-
formed by independent certified public accountants or independent
licensed public accountants. It permits the Attorney General and
the Judicial Conference to develop alternative auditing standards
not later than two years after the date of enactment of this Act.
Section 603(a)(2) requires these procedures to: (1) establish a meth-
od of selecting appropriate qualified contractors to perform these
audits; (2) establish a method of randomly selecting cases for audit,
and that a minimum of at least one case out of every 250 cases be
selected for audit; (3) require audits in cases where the schedules
of income and expenses reflect greater than average variances from
the statistical norm for the district if they occur by reason of higher
income or higher expenses than the statistical norm in which the
schedules were filed; and (4) require the aggregate results of such
audits, including the percentage of cases by district in which a ma-
terial misstatement of income or expenditures is reported, to be
made available to the public on an annual basis.

Section 603(b) amends section 586 of title 28 of the United States
Code to require the United States trustee to submit reports as di-
rected by the Attorney General, including the results of audits per-
formed under section 603(a). In addition, it authorizes the United
States trustee to contract with auditors to perform the audits speci-
fied in this provision. Further, it requires the report of each audit
to be filed with the court and transmitted to the United States
trustee. The report must specify material misstatements of income,
expenditures or assets. In a case where a material misstatement
has been reported, the clerk must provide notice of such
misstatement to creditors and the United States trustee must re-
port it to the United States Attorney, if appropriate, for possible
criminal prosecution. If advisable, the United States trustee must
a}llso take appropriate action, such as revoking the debtor’s dis-
charge.

Section 603(c) amends section 521 of the Bankruptcy Code to
make it a duty of the debtor to cooperate with an auditor. Section
603(d) amends section 727 of the Bankruptcy Code to add, as a
ground for revocation of a chapter 7 discharge the debtor’s failure
to: (a) satisfactorily explain a material misstatement discovered as
the result of an audit pursuant to this provision; or (b) make avail-
able for inspection all necessary documents or property belonging
to the debtor that are requested in connection with such audit. Sec-
tion 603(e) provides that the amendments made by this provision
take effect 18 months after the Act’s date of enactment.

Sec. 604. Sense of Congress Regarding Availability of Bankruptcy
Data. Section 604 expresses a sense of the Congress that it is a na-
tional policy of the United States that all data collected by bank-
ruptey clerks in electronic form (to the extent such data relates to
public records pursuant to section 107 of the Bankruptcy Code)
should be made available to the public in a useable electronic form
in bulk, subject to appropriate privacy concerns and safeguards as
determined by the Judicial Conference of the United States. It also
states that a uniform bankruptcy data system should be estab-
lished that uses a single set of data definitions and forms to collect
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such data and that data for any particular bankruptcy case should
be aggregated in electronic format.

TITLE VII. BANKRUPTCY TAX PROVISIONS

Sec. 701. Treatment of Certain Tax Liens. Subsection (a) of section
701 of the Act makes several amendments to section 724 of the
Bankruptcy Code to provide greater protection for holders of tax
liens on real or personal property of the estate, particularly holders
of ad valorem tax liens. Many school boards obtain liens on real
property to ensure collection of unpaid ad valorem taxes. Under
current law, local governments are sometimes unable to collect
these taxes despite the presence of a lien because they may be sub-
ordinated to certain claims and expenses as a result of section 724.
Pursuant to section 701(a), subordination of ad valorem tax liens
is still possible under section 724(b), but limited to the payment of:
(1) claims for wages, salaries, and commissions entitled to priority
under section 507(a)(4); and (2) claims for contributions to em-
ployee benefit plans entitled to priority under section 507(a)(5).
Section 701(a) will also protect the holders of these tax liens as
well as Federal tax liens from erosion of their claims’ status by ex-
penses incurred under chapter 11 of the Bankruptcy Code. Before
a tax lien on real or personal property may be subordinated pursu-
ant to section 724, the chapter 7 trustee must exhaust all other
unencumbered estate assets and, consistent with section 506, re-
cover reasonably necessary costs and expenses of preserving or dis-
posing of such property.

Section 701(b) amends section 505(a)(2) of the Bankruptcy Code
to prevent a bankruptcy court from determining the amount or le-
gality of an ad valorem tax on real or personal property if the ap-
plicable period for contesting or redetermining the amount of the
claim under nonbankruptcy law has expired.

Sec. 702. Treatment of Fuel Tax Claims. Section 702 of the Act
amends section 501 of the Bankruptcy Code to simplify the process
for filing of claims by states for certain fuel taxes. Rather than re-
quiring each state to file a claim for these taxes (as is the case
under current law), section 702 permits the designated “base juris-
diction” under the International Fuel Tax Agreement to file a claim
on behalf of all states, which would then be allowed as a single
claim.

Sec. 703. Notice of Request for a Determination of Taxes. Under cur-
rent law, a trustee or debtor in possession may request a govern-
mental unit to determine administrative tax liabilities in order to
receive a discharge of those liabilities. There are no requirements
as to the content or form of such notice to the government. Section
703 of the Act amends section 505(b) of the Bankruptcy Code to re-
quire the clerk of each district to maintain a list of addresses des-
ignated by governmental units for service of section 505 requests.
In addition, the list may also include information concerning filing
requirements specified by such governmental units. If a govern-
mental entity does not designate an address and provide that ad-
dress to the bankruptcy court clerk, any request made under sec-
tion 505(b) of the Bankruptcy Code may be served at the address
for the filing of a tax return or protest of the appropriate taxing
authority of that governmental unit.
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Sec. 704. Rate of Interest on Tax Claims. Under current law, there
is no uniform rate of interest applicable to tax claims. As a result,
varying standards have been used to determine the applicable rate.
Section 704 of the Act amends the Bankruptcy Code to add section
511 for the purpose of simplifying the interest rate calculation. It
provides that for all tax claims (federal, state, and local), including
administrative expense taxes, the interest rate shall be determined
in accordance with applicable nonbankruptcy law. With respect to
taxes paid under a confirmed plan, the rate of interest is deter-
mined as of the calendar month in which the plan is confirmed.

Sec. 705. Priority of Tax Claims. Under current law, a tax claim
is entitled to be treated as a priority claim if it arises within cer-
tain specified time periods. In the case of income taxes, a priority
arises, among other time periods, if the tax return was due within
three years of the filing of the bankruptcy petition or if the assess-
ment of the tax was made within 240 days of the filing of the peti-
tion. The 240-day period is tolled during the time that an offer in
compromise is pending (plus 30 days). Though the statute is silent,
the Supreme Court in Young v. United States, 535 U.S. 93 (2002)
held that the three-year period is tolled during the pendency of a
previous bankruptcy case. Section 705 amends section 507(a)(8) of
the Bankruptcy Code to codify the rule tolling priority periods dur-
ing the pendency of a previous bankruptcy case during that three-
year or 240-day period together with an additional 90 days. It also
includes tolling provisions to adjust for the collection due process
rights provided by the Internal Revenue Service Restructuring and
Reform Act of 1998. During any period in which the government
is prohibited from collecting a tax as a result of a request by the
debtor for a hearing and an appeal of any collection action taken
against the debtor, the priority is tolled, plus 90 days. Also, during
any time in which there was a stay of proceedings in a prior bank-
ruptcy case or collection of an income tax was precluded by a con-
firmed bankruptcy plan, the priority is tolled, plus 90 days.

Sec. 706. Priority Property Taxes Incurred. Under current law,
many provisions of the Bankruptcy Code are keyed to the word “as-
sessed.” While this term has an accepted meaning in the Federal
system, it is not used in many state and local statutes and has cre-
ated some confusion. To eliminate this problem with respect to real
property taxes, section 706 amends section 507(a)(8)(B) of the
Bankruptcy Code by replacing the word “assessed” with “incurred.”

Sec. 707. No Discharge of Fraudulent Taxes in Chapter 13. Under
current law, a debtor’s ability to discharge tax debts varies depend-
ing on whether the debtor is in chapter 7 or chapter 13. In a chap-
ter 7 case, taxes that are not dischargeable include taxes from a
return due within three years of the petition date, taxes assessed
within 240 days, or taxes related to an unfiled return or false re-
turn. Chapter 13, on the other hand, allows these obligations to be
discharged. Section 707 of the Act amends Bankruptcy Code section
1328(a)(2) to prohibit the discharge of tax claims described in sec-
tion 523(a)(1)(B) and (C) as well as claims for a tax required to be
collected or withheld and for which the debtor is liable in whatever
capacity pursuant to section 507(a)(8)(C).
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Sec. 708. No Discharge of Fraudulent Taxes in Chapter 11. Under
current law, the confirmation of a chapter 11 plan discharges a cor-
porate debtor from most debts. Section 708 amends section 1141(d)
of the Bankruptcy Code to except from discharge in a corporate
chapter 11 case a debt specified in subsections 523(a)(2)(A) or (B)
of the Bankruptcy Code owed to a domestic governmental unit. In
addition, it excepts from discharge a debt owed to a person as the
result of an action filed under subchapter III of chapter 37 of title
31 of the United States Code or any similar state statute. Section
708 excepts from discharge a debt for a tax or customs duty with
respect to which the debtor made a fraudulent tax return or will-
fully attempted in any manner to evade or defeat such tax.

Sec. 709. Stay of Tax Proceedings Limited to Prepetition Taxes.
Under current law, the filing of a petition for relief under the
Bankruptcy Code activates an automatic stay that enjoins the com-
mencement or continuation of a case in the United States Tax
Court. This rule was arguably extended in Halpern v. Commis-
sioner,190 which held that the tax court did not have jurisdiction
to hear a case involving a postpetition year. To address this issue,
section 709 of the Act amends section 362(a)(8) of the Bankruptcy
Code to specify that the automatic stay is limited to an individual
debtor’s prepetition taxes (taxes incurred before entering bank-
ruptcy). The amendment clarifies that the automatic stay does not
apply to an individual debtor’s postpetition taxes. In addition, sec-
tion 709 provides that the stay applies to both prepetition and
postpetition tax liabilities of a corporation so long as it is a liability
that the bankruptcy court may determine.

Sec. 710. Periodic Payment of Taxes in Chapter 11 Cases. Section
710 of the Act amends section 1129(a)(9) of the Bankruptcy Code
to provide that the allowed amount of priority tax claims (as of the
plan’s effective date) must be paid in regular cash installments
within five years from the entry of the order for relief. The manner
of payment may not be less favorable than that accorded the most
favored nonpriority unsecured claim provided for by the plan (other
than cash payments made to a class of creditors under section
1122(b)). In addition, it requires the same payment treatment to be
accorded to a secured claim that would otherwise meet the descrip-
tion of an unsecured claim under section 507(a)(8).

Sec. 711. Avoidance of Statutory Liens Prohibited. The Internal
Revenue Code gives special protections to certain purchasers of se-
curities and motor vehicles notwithstanding the existence of a filed
tax lien. Section 711 of the Act amends section 545(2) of the Bank-
ruptcy Code to prevent that provision’s special protections from
being used to avoid an otherwise valid lien. Specifically, it prevents
the avoidance of unperfected liens against a bona fide purchaser,
if the purchaser qualifies as such under section 6323 of the Inter-
nal Revenue Code or a similar provision under state or local law.

Sec. 712. Payment of Taxes in the Conduct of Business. Although
current law generally requires trustees and receivers to pay taxes
in the ordinary course of the debtor’s business, the payment of ad-
ministrative expenses must first be authorized by the court. Sec-
tion 712(a) of the Act amends section 960 of title 28 of the United

10096 T.C. 895 (1991).
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States Code to clarify that postpetition taxes in the ordinary course
of business must be paid on or before when such tax is due under
applicable nonbankruptcy law, with certain exceptions. This re-
quirement does not apply if the obligation is a property tax secured
by a lien against property that is abandoned under section 554
within a reasonable time after the lien attaches. In addition, the
requirement does not pertain where the payment is excused under
the Bankruptcy Code. With respect to chapter 7 cases, section
712(a) provides that the payment of a tax claim may be deferred
until final distribution pursuant to section 726 if the tax was not
incurred by a chapter 7 trustee or if the court, prior to the due date
of the tax, finds that the estate has insufficient funds to pay all ad-
ministrative expenses in full. Section 712(b) amends section
503(b)(1)(B)(i) of the Bankruptcy Code to clarify that this provision
applies to secured as well as unsecured tax claims, including prop-
erty taxes based on liability that is in rem, in personam or both.
Section 712(c) amends section 503(b)(1) to exempt a governmental
unit from the requirement to file a request for payment of an ad-
ministrative expense. Section 712(d)(1) amends section 506(b) to
provide that to the extent that an allowed claim is oversecured, the
holder is entitled to interest and any reasonable fees, costs, or
charges provided for under state law. Section 712(d)(2), in turn,
amends section 506(c) to permit a trustee to recover from a secured
creditor the payment of all ad valorem property taxes.

Sec. 713. Tardily Filed Priority Tax Claims. Section 713 of the Act
amends section 726(a)(1) of the Bankruptcy Code to require a claim
under section 507 that is not timely filed pursuant to section 501
to be entitled to a distribution if such claim is filed the earlier of
the date that is ten days following the mailing to creditors of the
summary of the trustee’s final report or before the trustee com-
mences final distribution.

Sec. 714. Income Tax Returns Prepared by Tax Authorities. Section
714 of the Act amends section 523(a) of the Bankruptcy Code to
provide that a return prepared pursuant to section 6020(a) of the
Internal Revenue Code, or similar State or local law, constitutes fil-
ing a return (and the debt can be discharged), but that a return
filed on behalf of a taxpayer pursuant to section 6020(b) of the In-
ternal Revenue Code, or similar State or local law, does not con-
stitute filing a return (and the debt cannot be discharged).

Sec. 715. Discharge of the Estate’s Liability for Unpaid Taxes.
Under the Bankruptcy Code, a trustee or debtor in possession may
request a prompt audit to determine postpetition tax liabilities in-
curred by the bankruptcy estate. If the government does not make
a determination or request an extension of time to audit, then the
trustee or debtor in possession is discharged from any such tax li-
ability. Several court cases have held that while this protects the
debtor and the trustee, it does not necessarily protect the estate.
Section 715 of the Act amends section 505(b) of the Bankruptcy
Code to clarify that the estate is also protected if the government
does not make a determination or request an extension of time to
audit the debtor’s tax returns. Therefore, if the government does
not make a determination of postpetition tax liabilities or request
extension of time to audit, then the estate’s liability for unpaid
taxes is discharged.
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Sec. 716. Requirement to File Tax Returns to Confirm Chapter 13
Plans. Under current law, a debtor may enjoy the benefits of chap-
ter 13 even if delinquent in the filing of tax returns. Section 716
of the Act responds to this problem. Subsection (a) amends section
1325(a) of the Bankruptcy Code to require a chapter 13 debtor to
file all applicable Federal, state, and local tax returns as a condi-
tion of confirmation as required by section 1308 (as added by sec-
tion 716(b)). Section 716(b) adds section 1308 to chapter 13 to re-
quire a chapter 13 debtor to be current on the filing of tax returns
for the four-year period preceding the filing of the case. If the re-
turns are not filed by the date on which the meeting of creditors
is first scheduled, the trustee may hold open that meeting for a
reasonable period of time to allow the debtor to file any unfiled re-
turns. The additional period of time may not extend beyond 120
days after the date of the meeting of the creditors or beyond the
date on which the return is due under the last automatic extension
of time for filing. The debtor, however, may obtain an extension of
time from the court if the debtor demonstrates by a preponderance
of the evidence that the failure to file was attributable to cir-
cumstances beyond the debtor’s control.

Section 716(c) amends section 1307 of the Bankruptcy Code to
provide that if a chapter 13 debtor fails to file a tax return as re-
quired by section 1308, the court must dismiss the case or convert
it to one under chapter 7 (whichever is in the best interests of
creditors and the estate) on request of a party in interest or the
United States trustee after notice and a hearing.

Section 716(d) amends section 502(b)(9) of the Bankruptcy Code
to provide that in a chapter 13 case, a governmental unit’s tax
claim based on a return filed under section 1308 shall be deemed
to be timely filed if the claim is filed within 60 days from the date
on which such return is filed. Section 716(e) states the sense of the
Congress that the Judicial Conference of the United States should
propose for adoption official rules with respect an objection by a
governmental unit to confirmation of a chapter 13 plan when such
claim pertains to a tax return filed pursuant to section 1308.

Sec. 717. Standards for Tax Disclosure. Before creditors and stock-
holders may be solicited to vote on a chapter 11 plan, the plan pro-
ponent must file a disclosure statement that provides adequate in-
formation to holders of claims and interests so they can make a de-
cision as to whether or not to vote in favor of the plan. As the tax
consequences of a plan can have a significant impact on the debt-
or’s reorganization prospects, section 717 amends section 1125(a) of
the Bankruptcy Code to require that a chapter 11 disclosure state-
ment discuss the plan’s potential material Federal tax con-
sequences to the debtor, any successor to the debtor, and to a hypo-
thetical investor that is representative of the claimants and inter-
est holders in the case.

Sec. 718. Setoff of Tax Refunds. Under current law, the filing of a
bankruptcy petition automatically stays the setoff of a prepetition
tax refund against a prepetition tax obligation unless the bank-
ruptcy court approves the setoff. Interest and penalties that may
continue to accrue may also be nondischargeable pursuant to sec-
tion 523(a)(1) of the Bankruptcy Code and cause individual debtors
undue hardship. Section 718 of the Act amends section 362(b) of
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the Bankruptcy Code to create an exception to the automatic stay
whereby such setoff could occur without court order unless it would
not be permitted under applicable nonbankruptcy law because of a
pending action to determine the amount or legality of the tax liabil-
ity. In that circumstance, the governmental authority may hold the
refund pending resolution of the action, unless the court, on motion
of the trustee and after notice and a hearing, grants the taxing au-
thority adequate protection pursuant to section 361.

Sec. 719. Special Provisions Related to the Treatment of State and
Local Taxes. Section 719 of the Act conforms state and local income
tax administrative issues to the Internal Revenue Code. For exam-
ple, under Federal law, a bankruptcy petitioner filing on March 5
has two tax years (January 1 to March 4, and March 5 to Decem-
ber 31). Under the Bankruptcy Code, however, state and local tax
years are divided differently (January 1 to March 5, and March 6
to December 31). Section 719 requires the states to follow the Fed-
eral convention. It conforms state and local tax administration to
the Internal Revenue Code in the following areas: division of tax
liabilities and responsibilities between the estate and the debtor,
tax consequences with respect to partnerships and transfers of
property, and the taxable period of a debtor. Section 719 does not
conform state and local tax rates to Federal tax rates.

Sec. 720. Dismissal for Failure to Timely File Tax Returns. Under
existing law, there is no definitive rule with respect to whether a
bankruptcy court may dismiss a bankruptcy case if the debtor fails
to file returns for taxes incurred postpetition. Section 720 of the
Act amends section 521 of the Bankruptcy Code to allow a taxing
authority to request that the court dismiss or convert a bankruptcy
case if the debtor fails to file a postpetition tax return or obtain an
extension. If the debtor does not file the required return or obtain
the extension within 90 days from the time of the request by the
taxing authority to file the return, the court must convert or dis-
miss the case, whichever is in the best interest of creditors and the
estate.

TITLE VIII. ANCILLARY AND OTHER CROSS-BORDER CASES

Title VIII of the Act adds a new chapter to the Bankruptcy Code
for transnational bankruptcy cases. It incorporates the Model Law
on Cross-Border Insolvency to encourage cooperation between the
United States and foreign countries with respect to transnational
insolvency cases. Title VIII is intended to provide greater legal cer-
tainty for trade and investment as well as to provide for the fair
and efficient administration of cross-border insolvencies, which pro-
tects the interests of creditors and other interested parties, includ-
ing the debtor. In addition, it serves to protect and maximize the
value of the debtor’s assets.

Sec. 801. Amendment to Add Chapter 15 to Title 11, United States
Code. Section 801 introduces chapter 15 to the Bankruptcy Code,
which is the Model Law on Cross-Border Insolvency (“Model Law”)
promulgated by the United Nations Commission on International
Trade Law (“UNCITRAL”) at its Thirtieth Session on May 12-30,
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1997.101 Cases brought under chapter 15 are intended to be ancil-
lary to cases brought in a debtor’s home country, unless a full
United States bankruptcy case is brought under another chapter.
Even if a full case is brought, the court may decide under section
305 to stay or dismiss the United States case under the other chap-
ter and limit the United States’ role to an ancillary case under this
chapter.192 If the full case is not dismissed, it will be subject to the
provisions of this chapter governing cooperation, communication
and coordination with the foreign courts and representatives. In
any case, an order granting recognition is required as a pre-
requisite to the use of sections 301 and 303 by a foreign represent-
ative.

Sec. 1501. Purpose and scope of application. Section 1501 combines
the Preamble to the Model Law (subsection (1)) with its article 1
(subsections (2) and (3)).103 It largely tracks the language of the
Model Law with appropriate United States references. However, it
adds in subsection (3) an exclusion of certain natural persons who
may be considered ordinary consumers. Although the consumer ex-
clusion is not in the text of the Model Law, the discussions at
UNCITRAL recognized that such exclusion would be necessary in
countries like the United States where there are special provisions
for consumer debtors in the insolvency laws.104

The reference to section 109(e) essentially defines “consumer
debtors” for purposes of the exclusion by incorporating the debt
limitations of that section, but not its requirement of regular in-
come. The exclusion adds a requirement that the debtor or debtor
couple be citizens or long-term legal residents of the United States.
This ensures that residents of other countries will not be able to
manipulate this exclusion to avoid recognition of foreign pro-
ceedings in their home countries or elsewhere.

The first exclusion in subsection (c¢) constitutes, for the United
States, the exclusion provided in article 1, subsection (2), of the
Model Law.195 Foreign representatives of foreign proceedings which
are excluded from the scope of chapter 15 may seek comity from
courts other than the bankruptcy court since the limitations of sec-
tion 1509(b)(2) and (3) would not apply to them.

The reference to section 109(b) interpolates into chapter 15 the
entities governed by specialized insolvency regimes under United
States law which are currently excluded from liquidation pro-
ceedings under title 11. Section 1501 contains an exception to the
section 109(b) exclusions so that foreign proceedings of foreign in-
surance companies are eligible for recognition and relief under
chapter 15 as they had been under section 304. However, section
1501(d) has the effect of leaving to State regulation any deposit, es-

101 The text of the Model Law and the Report of UNCITRAL on its adoption are found at U.N.
G.A., 52d Sess., Supp. No. 17 (A/52/17) (“Report”). That Report and the Guide to Enactment of
the UNCITRAL Model Law on Cross-Border Insolvency, U.N. Gen. Ass., UNCITRAL 30th Sess.
U.N. Doc. A/CN.9/442 (1997) (“Guide”), which was discussed in the negotiations leading to the
Model Law and published by UNCITRAL as an aid to enacting countries, should be consulted
for guidance as to the meaning and purpose of its provisions. The development of the provisions
in the negotiations at UNCITRAL, in which the United States was an active participant, is re-
counted in the interim reports of the Working Group that are cited in the Report.

102 See section 1529 and commentary.

103 Guide at 16-19.

104 See id. at 18, 460; 19 ]66.

105]d. at 17.
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crow, trust fund or the like posted by a foreign insurer under State
law.

Sec. 1502. Definitions. “Debtor” is given a special definition for this
chapter. This definition does not come from the Model Law, but is
necessary to eliminate the need to refer repeatedly to “the same
debtor as in the foreign proceeding.” With certain exceptions, the
term “person” used in the Model Law has been replaced with “enti-
ty,” which is defined broadly in section 101(15) to include natural
persons and various legal entities, thus matching the intended
breadth of the term “person” in the Model Law. The exceptions in-
clude contexts in which a natural person is intended and those in
which the Model Law language already refers to both persons and
entities other than persons. The definition of “trustee” for this
chapter ensures that debtors in possession and debtors, as well as
trustees, are included in the term.106

The definition of “within the territorial jurisdiction of the United
States” in subsection (7) is not taken from the Model Law. It has
been added because the United States, like some other countries,
asserts insolvency jurisdiction over property outside its territorial
limits under appropriate circumstances. Thus a limiting phrase is
useful where the Model Law and this chapter intend to refer only
to property within the territory of the enacting state. In addition,
a definition of “recognition” supplements the Model Law definitions
and merely simplifies drafting of various other sections of chapter
15.

Two key definitions of “foreign proceeding” and “foreign rep-
resentative,” are found in sections 101(23) and (24), which have
been amended consistent with Model Law article 2.197 The defini-
tions of “establishment,” “foreign court,” “foreign main proceeding,”
and “foreign non-main proceeding” have been taken from Model
Law article 2, with only minor language variations necessary to
comport with United States terminology. Additionally, defined
terms have been placed in alphabetical order.198 In order to be rec-
ognized as a foreign non-main proceeding, the debtor must at least
have an establishment in that foreign country.109

Sec. 1503. International obligations of the United States. This sec-
tion is taken exactly from the Model Law with only minor adapta-
tions of terminology.110 Although this section makes an inter-
national obligation prevail over chapter 15, the courts will attempt
to read the Model Law and the international obligation so as not
to conflict, especially if the international obligation addresses a
subject matter less directly related than the Model Law to a case
before the court.

Sec. 1504. Commencement of ancillary case. Article 4 of the Model
Law is designed for designation of the competent court which will
exercise jurisdiction under the Model Law. In United States law,
section 1334(a) of title 28 gives exclusive jurisdiction to the district

106 See section 1505.

107 Guide at 19-21, J67—68.

108 See Guide at 19, (Model Law) 21 {75 (concerning establishment); 21 74 (concerning foreign
court); 21 {72, 73 and 75 (concerning foreign main and non-main proceedings).

109 See id. at 21, {75.

110 See id. at 22, Art. 3.
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courts in a “case” under this title.111 Therefore, since the com-
petent court has been determined in title 28, this section instead
provides that a petition for recognition commences a “case,” an ap-
proach that also invokes a number of other useful procedural provi-
sions. In addition, a new subsection (P) to section 157 of title 28
makes cases under this chapter part of the core jurisdiction of
bankruptcy courts if referred by the district courts, thus completing
the designation of the competent court. Finally, the particular
bankruptcy court that will rule on the petition is determined pur-
suant to a revised section 1410 of title 28 governing venue and
transfer.112

The title “ancillary” in the title of this section and in the title of
this chapter emphasizes the United States policy in favor of a gen-
eral rule that countries other than the home country of the debtor,
where a main proceeding would be brought, should usually act
through ancillary proceedings in aid of the main proceedings, in
preference to a system of full bankruptcies (often called “secondary”
proceedings) in each state where assets are found. Under the Model
Law, notwithstanding the recognition of a foreign main proceeding,
full bankruptcy cases are permitted in each country (see sections
1528 and 1529). In the United States, the court will have the power
to suspend or dismiss such cases where appropriate under section
305.

Sec. 1505. Authorization to act in a foreign country. The language
in this section varies from the wording of article 5 of the Model
Law as necessary to comport with United States law and termi-
nology. The slight alteration to the language in the last sentence
is meant to emphasize that the identification of the trustee or other
entity entitled to act is under United States law, while the scope
of actions that may be taken by the trustee or other entity under
foreign law is limited by the foreign law.113

The related amendment to section 586(a)(3) of title 28 makes act-
ing pursuant to authorization under this section an additional
power of a trustee or debtor in possession. While the Model Law
automatically authorizes an administrator to act abroad, this sec-
tion requires all trustees and debtors to obtain court approval be-
fore acting abroad. That requirement is a change from the lan-
guage of the Model Law, but one that is purely internal to United
States law.114 Its main purpose is to ensure that the court has
knowledge and control of possibly expensive activities, but it will
have the collateral benefit of providing further assurance to foreign
courts that the United States debtor or representative is under ju-
dicial authority and supervision. This requirement means that the

111 See id. at 23, Art. 4.
112 New section 1410 of title 28 provides as follows:

A case under chapter 15 of title 11 may be commenced in the district court for the district——

(1) in which the debtor has its principal place of business or principal assets in the United
States;

(2) if the debtor does not have a place of business or assets in the United States, in which
there is pending against the debtor an action or proceeding or enforcement of judgment
in a Federal or State court; or

(3) in a case other than those specified in paragraph (1) or (2), in which venue will be con-
sistent with the interests of justice and the convenience of the parties having regard
to the relief sought by the foreign representative.

113 See Guide at 24.
114 See id. at 24, Art. 5.
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first-day orders in reorganization cases should include authoriza-
tion to act under this section where appropriate.

This section also contemplates the designation of an examiner or
other natural person to act for the estate in one or more foreign
countries where appropriate. One instance might be a case in
which the designated person had a special expertise relevant to
that assignment. Another might be where the foreign court would
be more comfortable with a designated person than with an entity
like a debtor in possession. Either are to be recognized under the
Model Law.115

Sec. 1506. Public policy exception. This provision follows the Model
Law article 5 exactly, is standard in UNCITRAL texts, and has
been narrowly interpreted on a consistent basis in courts around
the world. The word “manifestly” in international usage restricts
the public policy exception to the most fundamental policies of the
United States.116

Sec. 1507. Additional assistance. Subsection (1) follows the lan-
guage of Model Law article 7.117 Subsection (2) makes the author-
ity for additional relief (beyond that permitted under sections
1519-1521, below) subject to the conditions for relief heretofore
specified in United States law under section 304, which is repealed.
This section is intended to permit the further development of inter-
national cooperation begun under section 304, but is not to be the
basis for denying or limiting relief otherwise available under this
chapter. The additional assistance is made conditional upon the
court’s consideration of the factors set forth in the current sub-
section 304(c) in a context of a reasonable balancing of interests fol-
lowing current case law. The references to “estate” in section 304
have been changed to refer to the debtor’s property, because many
foreign systems do not create an estate in insolvency proceedings
of the sort recognized under this chapter. Although the case law
construing section 304 makes it clear that comity is the central
consideration, its physical placement as one of six factors in sub-
section (c) of section 304 is misleading, since those factors are es-
sentially elements of the grounds for granting comity. Therefore, in
subsection (2) of this section, comity is raised to the introductory
language to make it clear that it is the central concept to be ad-
dressed.118

Sec. 1508. Interpretation. This provision follows conceptually Model
Law article 8 and is a standard one in recent UNCITRAL treaties
and model laws. Changes to the language were made to express the
concepts more clearly in United States vernacular.11® Interpreta-
tion of this chapter on a uniform basis will be aided by reference
to the Guide and the Reports cited therein, which explain the rea-
sons for the terms used and often cite their origins as well. Uni-
form interpretation will also be aided by reference to CLOUT, the
UNCITRAL Case Law On Uniform Texts, which is a service of
UNCITRAL. CLOUT receives reports from national reporters all
over the world concerning court decisions interpreting treaties,

115 See id. at 23-24, 82.
116 See id. at 25.

117]d. at 26.

11874

11974, at 26, 91.
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model laws, and other text promulgated by UNCITRAL. Not only
are these sources persuasive, but they advance the crucial goal of
uniformity of interpretation. To the extent that the United States
courts rely on these sources, their decisions will more likely be re-
garded as persuasive elsewhere.

Sec. 1509. Right of direct access. This section implements the pur-
pose of article 9 of the Model Law, enabling a foreign representa-
tive to commence a case under this chapter by filing a petition di-
rectly with the court without preliminary formalities that may
delay or prevent relief. It varies the language to fit United States
procedural requirements and it imposes recognition of the foreign
proceeding as a condition to further rights and duties of the foreign
representative. If recognition is granted, the foreign representative
will have full capacity under United States law (subsection (b)(1)),
may request such relief in a state or Federal court other than the
bankruptcy court (subsection (b)(2)), and shall be granted comity or
cooperation by such non-bankruptcy court (subsection (b)(3) and
(c)). Subsections (b)(2), (b)(3), and (¢) make it clear that chapter 15
is intended to be the exclusive door to ancillary assistance to for-
eign proceedings. The goal is to concentrate control of these ques-
tions in one court. That goal is important in a Federal system like
that of the United States with many different courts, state and fed-
eral, that may have pending actions involving the debtor or the
debtor’s property. This section, therefore, completes for the United
States the work of article 4 of the Model Law (“competent court”)
as well as article 9.120

Although a petition under current section 304 is the proper
method for achieving deference by a United States court to a for-
eign insolvency proceeding under present law, some cases in state
and Federal courts under current law have granted comity suspen-
sion or dismissal of cases involving foreign proceedings without re-
quiring a section 304 petition or even referring to the requirements
of that section. Even if the result is correct in a particular case, the
procedure is undesirable, because there is room for abuse of comity.
Parties would be free to avoid the requirements of this chapter and
the expert scrutiny of the bankruptcy court by applying directly to
a state or Federal court unfamiliar with the statutory require-
ments. Such an application could be made after denial of a petition
under this chapter. This section concentrates the recognition and
deference process in one United States court, ensures against
abuse, and empowers a court that will be fully informed of the cur-
rent status of all foreign proceedings involving the debtor.121

Subsection (d) has been added to ensure that a foreign represent-
ative cannot seek relief in courts in the United States after being
denied recognition by the court under this chapter. Subsection (e)
makes activities in the United States by a foreign representative
subject to applicable United States law, just as 28 U.S.C. section
959 does for a domestic trustee in bankruptcy.122 Subsection (f)
provides a limited exception to the prior recognition requirement so
that collection of a claim which is property of the debtor, for exam-

120 See id. at 23, Art. 4, J179-83; 27 Art. 9, 793.

121See id. at 27, Art. 9; 34-35, Art. 15 and J{116-119; 39-40, Art. 18, J133-134; see also
sections 1515(3), 1518.

122]d. at 27, 193.
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ple an account receivable, by a foreign representative may proceed
without commencement of a case or recognition under this chapter.

Sec. 1510. Limited jurisdiction. Section 1510, article 10 of the
Model Law, is modeled on section 306 of the Bankruptcy Code. Al-
though the language referring to conditional relief in section 306 is
not included, the court has the power under section 1522 to attach
appropriate conditions to any relief it may grant. Nevertheless, the
authority in section 1522 is not intended to permit the imposition
of jurisdiction over the foreign representative beyond the bound-
aries of the case under this chapter and any related actions the for-
eign representative may take, such as commencing a case under
another chapter of this title.

Sec. 15611. Commencement of Case Under Section 301 or 303. This
section reflects the intent of article 11 of the Model Law, but adds
language that conforms to United States law or that is otherwise
necessary in the United States given its many bankruptcy court
districts and the importance of full information and coordination
among them.123 Article 11 does not distinguish between voluntary
and involuntary proceedings, but seems to have implicitly assumed
an involuntary proceeding.12¢ Subsection 1(a)(2) goes farther and
permits a voluntary filing, with its much simpler requirements, if
the foreign proceeding that has been recognized is a main pro-
ceeding.

Sec. 1512. Participation of a foreign representative in a case under
this title. This section tracks article 12 of the Model Law with a
slight alteration to tie into United States procedural termi-
nology.125 The effect of this section is to make the recognized for-
eign representative a party in interest in any pending or later com-
menced United States bankruptcy case.l26 Throughout this chap-
ter, the word “case” has been substituted for the word “proceeding”
in the Model Law when referring to cases under the United States
Bankruptcy Code, to conform to United States usage.

Sec. 1513. Access of foreign creditors to a case under this title. This
section mandates nondiscriminatory or “national” treatment for for-
eign creditors, except as provided in subsection (b) and section
1514. It follows the intent of Model Law article 13, but the lan-
guage required alteration to fit into the Bankruptcy Code.127 The
law as to priority for foreign claims that fit within a class given
priority treatment under section 507 (for example, foreign employ-
ees or spouses) is unsettled. This section permits the continued de-
velopment of case law on that subject and its general principle of
national treatment should be an important factor to be considered.
At a minimum, under this section, foreign claims must receive the
treatment given to general unsecured claims without priority, un-
less they are in a class of claims in which domestic creditors would
also be subordinated.’28 The Model Law allows for an exception to
the policy of nondiscrimination as to foreign revenue and other

123 See id. at 28, Art. 11.
124]d. at 38, {997-99.
125]d. at 29, Art. 12.

126 Id. at 29, (]10-102.
127]d. at 30, ]103.

128 See id. at 30, (104.
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public law claims.129 Such claims (such as tax and Social Security
claims) have been traditionally denied enforcement in the United
States, inside and outside of bankruptcy. The Bankruptcy Code is
silent on this point, so the rule is purely a matter of traditional
case law. It is not clear if this policy should be maintained or modi-
fied, so this section leaves this question to developing case law. It
also allows the Department of the Treasury to negotiate reciprocal
arrangements with our tax treaty partners in this regard, although
it does not mandate any restriction of the evolution of case law
pending such negotiations.

Sec. 1514. Notification of foreign creditors concerning a case under
title 11. This section ensures that foreign creditors receive proper
notice of cases in the United States.130 As “foreign creditor” is not
a defined term, foreign addresses are used as the distinguishing
factor. The Federal Rules of Bankruptcy Procedure (“Rules”) should
be amended to conform to the requirements of this section, includ-
ing a special form for initial notice to such creditors. In particular,
the Rules must provide additional time for such creditors to file
proofs of claim where appropriate and require the court to make
specific orders in that regard in proper circumstances. The notice
must specify that secured claims must be asserted, because in
many countries such claims are not affected by an insolvency pro-
ceeding and need not be filed.131 If a foreign creditor has made an
appropriate request for notice, it will receive notices in every in-
stance where notices would be sent to other creditors who have
made such requests. Subsection (d) replaces the reference to “a rea-
sonable time period” in Model Law article 14(3)(a).132 It makes
clear that the Rules, local rules, and court orders must make ap-
propriate adjustments in time periods and bar dates so that foreign
creditors have a reasonable time within which to receive notice or
take an action.

Sec. 1515. Application for recognition of a foreign proceeding. This
section follows article 15 of the Model Law with minor changes.133
The Rules will require amendment to provide forms for some or all
of the documents mentioned in this section, to make necessary ad-
ditions to Rules 1000 and 2002 to facilitate appropriate notices of
the hearing on the petition for recognition, and to require filing of
lists of creditors and other interested persons who should receive
notices. Throughout the Model Law, the question of notice proce-
dure is left to the law of the enacting state.134

Sec. 1516. Presumptions concerning recognition. This section fol-
lows article 16 of the Model Law with minor changes.135 Although
sections 1515 and 1516 are designed to make recognition as simple
and expedient as possible, the court may hear proof on any element
stated. The ultimate burden as to each element is on the foreign
representative, although the court is entitled to shift the burden to
the extent indicated in section 1516. The word “proof” in subsection
(3) has been changed to “evidence” to make it clearer using United

129 See id. at 31, 105.

130 See Model Law, Art. 14; Guide at 31-32, {{106-109.
131 Guide at 33, q111.

132]d. at 31, Art. 14(3)(a).

133]d. at 33.

134 See id. at 36, 121.

135]d. at 36
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States terminology that the ultimate burden is on the foreign rep-
resentative.136 “Registered office” is the term used in the Model
Law to refer to the place of incorporation or the equivalent for an
entity that is not a natural person.137 The presumption that the
place of the registered office is also the center of the debtor’s main
interest is included for speed and convenience of proof where there
is no serious controversy.

Sec. 1517. Order granting recognition. This section closely tracks
article 17 of the Model Law, with a few exceptions.138 The decision
to grant recognition is not dependent upon any findings about the
nature of the foreign proceedings of the sort previously mandated
by section 304(c) of the Bankruptcy Code. The requirements of this
section, which incorporates the definitions in section 1502 and sec-
tions 101(23) and (24), are all that must be fulfilled to attain rec-
ognition. Reciprocity was specifically suggested as a requirement
for recognition on more than one occasion in the negotiations that
resulted in the Model Law. It was rejected by overwhelming con-
sensus each time. The United States was one of the leading coun-
tries opposing the inclusion of a reciprocity requirement.139 In this
regard, the Model Law conforms to section 304, which has no such
requirement.

The drafters of the Model Law understood that only a main pro-
ceeding or a non-main proceeding meeting the standards of section
1502 (that is, one brought where the debtor has an establishment)
were entitled to recognition under this section. The Model Law has
been slightly modified to make this point clear by referring to the
section 1502 definition of main and non-main proceedings, as well
as to the general definition of a foreign proceeding in section
101(23). A petition under section 1515 must show that proceeding
is a main or a qualifying non-main proceeding in order to obtain
recognition under this section.

Consistent with the position of various civil law representatives
in the drafting of the Model Law, recognition creates a status with
the effects set forth in section 1520, so those effects are not viewed
as orders to be modified, as are orders granting relief under sec-
tions 1519 and 1521. Subsection (4) states the grounds for modi-
fying or terminating recognition. On the other hand, the effects of
recognition (found in section 1520 and including an automatic stay)
are subject to modification under section 362(d), made applicable
by section 1520(2), which permits relief from the automatic stay of
section 1520 for cause.

Paragraph 1(d) of section 17 of the Model Law has been omitted
as an unnecessary requirement for United States purposes, because
a petition submitted to the wrong court will be dismissed or trans-
ferred under other provisions of United States law.140 The ref-
erence to section 350 refers to the routine closing of a case that has
been completed and will invoke requirements including a final re-

136 Id. at 36, Art. 16(3).

137Id.

138 d. at 37.

139 Report of the Working Group on Insolvency Law on the Work of Its Twentieth Session (Vi-
enna, 7-18 Oct. 1996), at 6, {{16—20.

140 Guide at 37, Art. 17(1)(d).
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port from the foreign representative in such form as the Rules may
provide or a court may order.141

Sec. 1518. Subsequent information. This section follows the Model
Law, except to eliminate the word “same,” which is rendered un-
necessary by the definition of “debtor” in section 1502, and to pro-
vide for a formal document to be filed with the court.142 Judges in
several jurisdictions, including the United States, have reported a
need for a requirement of complete and candid reports to the court
of all proceedings, worldwide, involving the debtor. This section
will ensure that such information is provided to the court on a
timely basis. Any failure to comply with this section will be subject
to the sanctions available to the court for violations of the statute.
The section leaves to the Rules the form of the required notice and
related questions of notice to parties in interest, the time for filing,
and the like.

Sec. 1519. Relief may be granted upon petition for recognition of a
foreign proceeding. This section generally follows article 19 of the
Model Law.143 The bankruptcy court will have jurisdiction to grant
emergency relief under Rule 7065 pending a hearing on the peti-
tion for recognition. This section does not expand or reduce the
scope of section 105 as determined by cases under section 105 nor
does it modify the sweep of sections 555 to 560. Subsection (d) pre-
cludes injunctive relief against police and regulatory action under
section 1519, leaving section 105 as the only avenue for such relief.
Subsection (e) makes clear that this section contemplates injunctive
relief and that such relief is subject to specific rules and a body of
jurisprudence. Subsection (f) was added to complement amend-
ments to the Bankruptcy Code provisions dealing with financial
contracts.

Sec. 1520. Effects of recognition of a foreign main proceeding. In
general, this chapter sets forth all the relief that is available as a
matter of right based upon recognition hereunder, although addi-
tional assistance may be provided under section 1507 and this
chapter has no effect on any relief currently available under section
105. The stay created by article 20 of the Model Law is imported
to chapter 15 from existing provisions of the Code. Subsection (a)(1)
combines subsections 1(a) and (b) of article 20 of the Model Law,
because section 362 imposes the restrictions required by those two
subsections as well as additional restrictions.144

Subsections (a)(2) and (4) apply the Bankruptcy Code sections
that impose the restrictions called for by subsection 1(c) of the
Model Law. In both cases, the provisions are broader and more
complete than those contemplated by the Model Law, but include
all the restraints the Model Law provisions would impose.145 As
the foreign proceeding may or may not create an “estate” similar
to that created in cases under this title, the restraints are applica-
ble to actions against the debtor under section 362(a) and with re-
spect to the property of the debtor under the remaining sections.
The only property covered by this section is property within the

l1g,
1421d at 39-40, {1133, 134.
131d. at 40.

141d. at 42, Art. 20 1(a), (b).
15 [d. at 42, 45.
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territorial jurisdiction of the United States as defined in section
1502. To achieve effects on property of the debtor which is not
within the territorial jurisdiction of the United States, the foreign
representative would have to commence a case under another chap-
ter of this title.

By applying sections 361 and 362, subsection (a) makes applica-
ble the United States exceptions and limitations to the restraints
imposed on creditors, debtors, and other in a case under this title,
as stated in article 20(2) of the Model Law.146 It also introduces the
concept of adequate protection provided in sections 362 and 363.
These exceptions and limitations include those set forth in sections
362(b), (c) and (d). As a result, the court has the power to termi-
nate the stay pursuant to section 362(d), for cause, including a fail-
ure of adequate protection.147

Subsection (a)(2), by its reference to sections 363 and 552 adds
to the powers of a foreign representative of a foreign main pro-
ceeding an automatic right to operate the debtor’s business and ex-
ercise the power of a trustee under sections 363 and 542, unless
the court orders otherwise. A foreign representative of a foreign
main proceeding may need to continue a business operation to
maintain value and granting that authority automatically will
eliminate the risk of delay. If the court is uncomfortable about this
authority in a particular situation, it can “order otherwise” as part
of the order granting recognition.

Two special exceptions to the automatic stay are embodied in
subsections (b) and (c¢). To preserve a claim in certain foreign coun-
tries, it may be necessary to commence an action. Subsection (b)
permits the commencement of such an action, but would not allow
for its further prosecution. Subsection (c) provides that there is no
stay of the commencement of a full United States bankruptcy case.
This essentially provides an escape hatch through which any enti-
ty, including the foreign representative, can flee into a full case.
The full case, however, will remain subject to subchapters IV and
V on cooperation and coordination of proceedings and to section 305
providing for stay or dismissal. Section 108 of the Bankruptcy Code
provides the tolling protection intended by Model Law article 20(3),
so no exception is necessary for claims that might be extinguished
under United States law.148

Sec. 1521. Relief that may be granted upon recognition of a foreign
proceeding. This section follows article 21 of the Model Law, with
detailed changes to conform to United States law.14® The excep-
tions in subsection (a)(7) relate to avoiding powers. The foreign rep-
resentative’s status as to such powers is governed by section 1523
below. The avoiding power in section 549 and the exceptions to that
power are covered by section 1520(a)(2). The word “adequately” in
the Model Law, articles 21(2) and 22(1), has been changed to “suffi-
ciently” in sections 1521(b) and 1522(a) to avoid confusion with a
very specialized legal term in United States bankruptcy, “adequate
protection.” 150 Subsection (c) is designed to limit relief to assets
having some direct connection with a non-main proceeding, for ex-

1464, at 42, Art. 20(2); 44, 9 148, 150.
14714, at 42, Art. 20(3); 4445, qq 151 152.
148]d.

14974, at 45-46, Art. 21.

1507d. at 46, Art. 21(2); 47, Art. 22(1).
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ample where they were part of an operating division in the jurisdic-
tion of the non-main proceeding when they were fraudulently con-
veyed and then brought to the United States.51 Subsections (d), (e)
and (f) are identical to those same subsections of section 1519. This
section does not expand or reduce the scope of relief currently
available in ancillary cases under sections 105 and 304 nor does it
modify the sweep of sections 555 through 560.

Sec. 1522. Protection of creditors and other interested persons. This
section follows article 22 of the Model Law with changes for United
States usage and references to relevant Bankruptcy Code sec-
tions.152 It gives the bankruptcy court broad latitude to mold relief
to meet specific circumstances, including appropriate responses if it
is shown that the foreign proceeding is seriously and unjustifiably
injuring United States creditors. For a response to a showing that
the conditions necessary to recognition did not actually exist or
have ceased to exist, see section 1517. Concerning the change of
“adequately” in the Model Law to “sufficiently” in this section, see
section 1521. Subsection (d) is new and simply makes clear that
Bankruptcy Code section 1104(d) shall apply to the appointment of
an examiner appointed in a case under chapter 15 and such exam-
iner shall be subject to certain duties and bonding requirements
based on those imposed on trustees and examiners under other
chapters of this title.

Sec. 1523. Actions to avoid acts detrimental to creditors. This sec-
tion follows article 23 of the Model Law, with wording to fit it with-
in procedure under this title.153 It confers standing on a recognized
foreign representative to assert an avoidance action but only in a
pending case under another chapter of this title. The Model Law
is not clear about whether it would grant standing in a recognized
foreign proceeding if no full case were pending. This limitation re-
flects concerns raised by the United States delegation during the
UNCITRAL debates that a simple grant of standing to bring avoid-
ance actions neglects to address very difficult choice of law and
forum issues. This limited grant of standing in section 1523 does
not create or establish any legal right of avoidance nor does it cre-
ate or imply any legal rules with respect to the choice of applicable
law as to the avoidance of any transfer of obligation.15¢ The courts
will determine the nature and extent of any such action and what
national law may be applicable to such action.

Sec. 1524. Intervention by a foreign representative. The wording is
the same as the Model Law, except for a few clarifying words.155
This section gives the foreign representative whose foreign pro-
ceeding has been recognized the right to intervene in United States
cases, state or federal, where the debtor is a party. Recognition
being an act under Federal bankruptcy law, it must take effect in
state as well as Federal courts. This section does not require sub-
stituting the foreign representative for the debtor, although that
result may be appropriate in some circumstances.

151 See id. at 46-47, 4 158, 160.
152]d. at 47.

153]d. at 48-49.

154 See id. at 49, (166.

155]1d. at 49.
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Sec. 15625. Cooperation and direct communication between the court
and foreign courts or foreign representatives. The wording of this
provision is nearly identical to that of the Model Law.156 The right
of courts to communicate with other courts in worldwide insolvency
cases is of central importance. This section authorizes courts to do
so. This right must be exercised, however, with due regard to the
rights of the parties. Guidelines for such communications are left
to the Federal rules of bankruptcy procedure.

Sec. 1526 Cooperation and direct communication between the trust-
ee and foreign courts or foreign representatives. This section closely
tracks the Model Law.157 The language in Model Law article 26
concerning the trustee’s function was eliminated as unnecessary
because it is always implied under United States law. The section
authorizes the trustee, including a debtor in possession, to cooper-
ate with other proceedings.

Sec. 1527. Forms of cooperation. This section is identical to the
Model Law.158 United States bankruptcy courts already engage in
most of the forms of cooperation described here, but they now have
explicit statutory authorization for acts like the approval of proto-
cols of the sort used in cases.159

Sec. 1528. Commencement of a case under title 11 after recognition
of a foreign main proceeding. This section follows the Model Law,
with specifics of United States law replacing the general clause at
the end of the section to cover assets normally included within the
jurisdiction of the United States courts in bankruptcy cases, except
where assets are subject to the jurisdiction of another recognized
proceeding.160 In a full bankruptcy case, the United States bank-
ruptcy court generally has jurisdiction over assets outside the
United States. Here that jurisdiction is limited where those assets
are controlled by another recognized proceeding, if it is a main pro-
ceeding.

The court may use section 305 of this title to dismiss, stay, or
limit a case as necessary to promote cooperation and coordination
in a cross-border case. In addition, although the jurisdictional limi-
tation applies only to United States bankruptcy cases commenced
after recognition of a foreign proceeding, the court has ample au-
thority under the next section and section 305 to exercise its discre-
tion to dismiss, stay, or limit a United States case filed after a peti-
tion for recognition of a foreign main proceeding has been filed but
before it has been approved, if recognition is ultimately granted.

Sec. 15629. Coordination of a case under title 11 and a foreign pro-
ceeding. This section follows the Model Law almost exactly, but
subsection (4) adds a reference to section 305 to make it clear the
bankruptcy court may continue to use that section, as under
present law, to dismiss or suspend a United States case as part of
coordination and cooperation with foreign proceedings.61 This pro-
vision is consistent with United States policy to act ancillary to a
foreign main proceeding whenever possible.

156 Id. at 50.

157]d. at 51.

158 Guide at 51, 53.

159 See e.g., In re Maxwell Communication Corp., 93 F.2d 1036 (2d Cir. 1996).
160 Guide at 54-55.

161]d. at 55-56.
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Sec. 1530. Coordination of more than one foreign proceeding. This
section follows article 30 of the Model Law exactly.162 It ensures
that a foreign main proceeding will be given primacy in the United
States, consistent with the overall approach of the United States
favoring assistance to foreign main proceedings.

Sec. 1531. Presumption of insolvency based on recognition of a for-
eign main proceeding. This section follows the Model Law exactly,
inserting a reference to the standard for an involuntary case under
this title.163 Where an insolvency proceeding has begun in the
home country of the debtor, and in the absence of contrary evi-
dence, the foreign representative should not have to make a new
showing that the debtor is in the sort of financial distress requiring
a collective judicial remedy. The word “proof” in this provision here
means “presumption.” The presumption does not arise for any pur-
pose outside this section.

Sec. 1532. Rule of payment in concurrent proceeding. This section
follows the Model Law exactly and is very similar to prior section
508(a), which is repealed. The Model Law language is somewhat
clea(re)rlgfd broader than the equivalent language of prior section
508(a).

Sec. 802. Other Amendments to Titles 11 and 28, United States
Code. Section 802(a) amends section 103 of the Bankruptcy Code
to clarify the provisions of the Code that apply to chapter 15 and
to specify which portions of chapter 15 apply in cases under other
chapters of title 11. Section 802(b) amends the Bankruptcy Code’s
definitions of foreign proceeding and foreign representative in sec-
tion 101. The new definitions are nearly identical to those con-
tained in the Model Law but add to the phrase “under a law relat-
ing to insolvency” the words “or debt adjustment.” This addition
emphasizes that the scope of the Model Law and chapter 15 is not
limited to proceedings involving only debtors which are technically
insolvent, but broadly includes all proceedings involving debtors in
severe financial distress, so long as those proceedings also meet the
other criteria of section 101(24).165

Section 802(c) amends section 157(b)(2) of title 28 to provide that
proceedings under chapter 15 will be core proceedings while other
amendments to title 28 provide that the United States trustee’s
standing extends to cases under chapter 15 and that the United
States trustee’s duties include acting in chapter 15 cases. Although
the United States will continue to assert worldwide jurisdiction
over property of a domestic or foreign debtor in a full bankruptcy
case under chapters 7 and 13 of this title, subject to deference to
foreign proceedings under chapter 15 and section 305, the situation
is different in a case commenced under chapter 15. There the
United States is acting solely in an ancillary position, so jurisdic-
tion over property is limited to that stated in chapter 15.

Section 802(d) amends section 109 of the Bankruptcy Code to
permit recognition of foreign proceedings involving foreign insur-
ance companies and involving foreign banks which do not have a
branch or agency in the United States (as defined in 12 U.S.C.

162]d. at 57.
163]d. at 58.
164 ]d. at 59.
165]d. at 51-52, 71.
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3101). While a foreign bank not subject to United States regulation
will be eligible for chapter 15 as a consequence of the amendment
to section 109, section 303 prohibits the commencement of a full in-
voluntary case against such a foreign bank unless the bank is a
debtor in a foreign proceeding.

While section 304 is repealed and replaced by chapter 15, access
to the jurisprudence which developed under section 304 is pre-
served 1n the context of new section 1507. On deciding whether to
grant the additional assistance contemplated by section 1507, the
court must consider the same factors specified in former section
304. The venue provisions for cases ancillary to foreign proceedings
have been amended to provide a hierarchy of choices beginning
with principal place of business in the United States, if any. If
there is no principal place of business in the United States, but
there is litigation against a debtor, then the district in which the
litigation is pending would be the appropriate venue. In any other
case, venue must be determined with reference to the interests of
justice and the convenience of the parties.

TITLE IX. FINANCIAL CONTRACT PROVISIONS

Sec. 901. Treatment of Certain Agreements by Conservators of Re-
ceivers of Insured Depository Institutions. Subsections (a) through
(f) of section 901 of the Act amend the definitions of “qualified fi-
nancial contract,” “securities contract,” “commodity contract,” “for-
ward contract,” “repurchase agreement” and “swap agreement” con-
tained in the Federal Deposit Insurance Act (FDIA) and the Fed-
eral Credit Union Act (FCUA) to make them consistent with the
definitions in the Bankruptcy Code and to reflect the enactment of
the Commodity Futures Modernization Act of 2000 (CFMA). It is
intended that the legislative history and case law surrounding
those terms, to the date of this amendment, be incorporated into
the legislative history of the FDIA and the FCUA.

Subsection (b) amends the definition of “securities contract” ex-
pressly to encompass margin loans, to clarify the coverage of secu-
rities options and to clarify the coverage of repurchase and reverse
repurchase transactions. The inclusion of “margin loans” in the def-
inition is intended to encompass only those loans commonly known
in the securities industry as “margin loans,” such as credit per-
mitted in a margin account under the Federal Reserve Board’s Reg-
ulation T (whether or not effected in that account) or arrangements
where a financial intermediary—a stockbroker, financial institu-
tion, financial participant, or securities agency—extends credit in
connection with the purchase, sale, carrying, or trading of securi-
ties. “Margin loans” do not include, however, other loans that hap-
pen to be secured by securities collateral. The reference in sub-
section (b) to a “guarantee by or to any securities clearing agency”
is intended to cover other arrangements, such as novation, that
have an effect similar to a guarantee. The reference to a “loan” of
a security in the definition is intended to apply to loans of securi-
ties, whether or not for a “permitted purpose” under margin regula-
tions. The reference to “repurchase and reverse repurchase trans-
actions” is intended to eliminate any inquiry under the qualified fi-
nancial contract provisions of the FDIA or FCUA as to whether a
repurchase or reverse repurchase transaction is a purchase and
sale transaction or a secured financing. Repurchase and reverse re-
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purchase transactions meeting certain criteria are already covered
under the definition of “repurchase agreement” in the FDIA (and
a regulation of the Federal Deposit Insurance Corporation (FDIC)).
Repurchase and reverse repurchase transactions on all securities
(including, for example, equity securities, asset-backed securities,
corporate bonds and commercial paper) are included under the defi-
nition of “securities contract.” Subsection (b) also specifies that pur-
chase, sale and repurchase obligations under a participation in a
commercial mortgage loan do not constitute “securities contracts.”
While a contract for the purchase, sale or repurchase of a participa-
tion may constitute a “securities contract,” the purchase, sale or re-
purchase obligation embedded in a participation agreement does
not make that agreement a “securities contract.”

A number of terms used in the qualified financial contract provi-
sions, but not defined therein, are intended to have the meanings
set forth in the analogous provisions of the Bankruptcy Code or
Federal Deposit Insurance Corporation Improvement Act
(“FDICIA”), such as, for example, “securities clearing agency.” The
term “person,” however, is not intended to be so interpreted. In-
stead, “person” is intended to have the meaning set forth in section
1 of title 1 of the United States Code.

Section 901(c) amends with respect the definition of “commodity
contract” in section 11(e)(8)(D)(iii) of the FDIA and in section
207(c)(8)(D)(ii) of the FCUA. Section 901(d) amends section
11(e)(8)(D)(iv) of the FDIA and section 207(c)(8)(D)(iv) of the FCUA
with respect to the definition of a “forward contract.”

Subsection (e) amends the definition of “repurchase agreement”
in the FDIA and the FCUA to codify the substance of the FDIC’s
1995 regulation defining repurchase agreement to include those on
qualified foreign government securities.166 The term “qualified for-
eign government securities” is defined to include those that are di-
rect obligations of, or fully guaranteed by, central governments of
members of the Organization for Economic Cooperation and Devel-
opment (OECD), as determined by rule, of the appropriate Federal
banking agency. Subsection (e) reflects developments in the repur-
chase agreement markets, which increasingly use foreign govern-
ment securities as the underlying asset. The securities are limited
to those issued by or guaranteed by full members of the OECD, as
well as countries that have concluded special lending arrangements
with the International Monetary Fund associated with the Fund’s
General Arrangements to Borrow.

Subsection (e) also amends the definition of “repurchase agree-
ment” to include those on mortgage-related securities, mortgage
loans and interests therein, and expressly to include principal and
interest-only U.S. government and agency securities as securities
that can be the subject of a “repurchase agreement.” The reference
in the definition to United States government- and agency-issued
or fully guaranteed securities is intended to include obligations
issued or guaranteed by Fannie Mae and the Federal Home Loan
Mortgage Corporation (Freddie Mac) as well as all obligations eligi-
ble for purchase by Federal Reserve banks under the similar lan-
guage of section 14(b) of the Federal Reserve Act. This amendment
is not intended to affect the status of repos involving securities or

166 See 12 C.F.R. §360.5.
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commodities as securities contracts, commodity contracts, or for-
ward contracts, and their consequent eligibility for similar treat-
ment under the qualified financial contract provisions. In par-
ticular, an agreement for the sale and repurchase of a security
would continue to be a securities contract as defined in the FDIA
or FCUA, even if not a “repurchase agreement” as defined in the
FDIA or FCUA. Similarly, an agreement for the sale and repur-
chase of a commodity, even though not a “repurchase agreement”
as defined in the FDIA or FCUA, would continue to be a forward
contract for purposes of the FDIA or FCUA.

Subsection (e), like subsection (b) for “securities contracts,” speci-
fies that repurchase obligations under a participation in a commer-
cial mortgage loan do not make the participation agreement a “re-
purchase agreement.” Such repurchase obligations embedded in
participations in commercial loans (such as recourse obligations) do
not constitute a “repurchase agreement.” A repurchase agreement
involving the transfer of participations in commercial mortgage
loans with a simultaneous agreement to repurchase the participa-
tion on demand or at a date certain one year or less after such
transfer, however, would constitute a “repurchase agreement” as
well as a “securities contract.”

Section 901(f) of the Act amends the definition of “swap agree-
ment” to include an “interest rate swap, option, future, or forward
agreement, including a rate floor, rate cap, rate collar, cross-cur-
rency rate swap, and basis swap; a spot, same day-tomorrow, to-
morrow-next, forward, or other foreign exchange or precious metals
agreement; a currency swap, option, future, or forward agreement;
an equity index or equity swap, option, future, or forward agree-
ment; a debt index or debt swap, option, future, or forward agree-
ment; a total return, credit spread or credit swap, option, future,
or forward agreement; a commodity index or commodity swap, op-
tion, future, or forward agreement; or a weather swap, weather de-
rivative, or weather option.” As amended, the definition of “swap
agreement” will update the statutory definition and achieve con-
tractual netting across economically similar transactions that are
the subject of recurring dealings in the swap agreements.

The definition of “swap agreement” originally was intended to
provide sufficient flexibility to avoid the need to amend the defini-
tion as the nature and uses of swap transactions matured. To that
end, the phrase “or any other similar agreement” was included in
the definition. (The phrase “or any similar agreement” has been
added to the definitions of “forward contract,” “commodity con-
tract,” “repurchase agreement” and “securities contract” for the
same reason.) To clarify this, subsection (f) expands the definition
of “swap agreement” to include “any agreement or transaction that
is similar to any other agreement or transaction referred to in [sec-
tion 11(e)(8)(D)(vi) of the FDIA] and is of a type that has been, is
presently, or in the future becomes, the subject of recurrent deal-
ings in the swap markets . . . and that is a forward, swap, future,
or option on one or more rates, currencies, commodities, equity se-
curities or other equity instruments, debt securities or other debt
instruments, quantitative measures associated with an occurrence,
extent of an occurrence, or contingency associated with a financial,
commercial, or economic consequence, or economic or financial indi-
ces or measures of economic or financial risk or value.”
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The definition of “swap agreement,” however, should not be in-
terpreted to permit parties to document non-swaps as swap trans-
actions. Traditional commercial arrangements, such as supply
agreements, or other non-financial market transactions, such as
commercial, residential or consumer loans, cannot be treated as
“swaps” under the FDIA, the FCUA, or the Bankruptcy Code sim-
ply because the parties purport to document or label the trans-
actions as “swap agreements.” In addition, these definitions apply
only for purposes of the FDIA, the FCUA, and the Bankruptcy
Code. These definitions, and the characterization of a certain trans-
action as a “swap agreement,” are not intended to affect the char-
acterization, definition, or treatment of any instruments under any
other statute, regulation, or rule including, but not limited to, the
statutes, regulations or rules enumerated in subsection (f). Simi-
larly, Section 17 and a new paragraph of Section 11(e) of the FDIA
provide that the definitions of “securities contract,” “repurchase
agreement,” “forward contract,” and “commodity contract,” and the
characterization of certain transactions as such a contract or agree-
ment, are not intended to affect the characterization, definition, or
treatment of any instruments under any other statute, regulation,
or rule including, but not limited to, the statutes, regulations or
rules enumerated in subsection (f).

The definition also includes any security agreement or arrange-
ment, or other credit enhancement, related to a swap agreement,
including any guarantee or reimbursement obligation related to a
swap agreement. This ensures that any such agreement, arrange-
ment or enhancement is itself deemed to be a swap agreement, and
therefore eligible for treatment as such for purposes of termination,
liquidation, acceleration, offset and netting under the FDIA, FCUA,
and the Bankruptcy Code. Similar changes are made in the defini-
tions of “forward contract,” “commodity contract,” “repurchase
agreement” and “securities contract.”

The use of the term “forward” in the definition of “swap agree-
ment” is not intended to refer only to transactions that fall within
the definition of “forward contract.” Instead, a “forward” trans-
action could be a “swap agreement” even if not a “forward con-
tract.”

Section 901(g) amends the definition of “transfer” in the FDIA
and FCUA, which is a key term used in both, to ensure that it is
broadly construed to encompass dispositions of property or inter-
ests in property. The definition tracks the Bankruptcy Code’s defi-
nition of this term in Bankruptcy Code section 101.

Section 901(h) makes clarifying technical changes to conform the
receivership and conservatorship provisions of the FDIA and the
FCUA. It also clarifies that the FDIA and the FCUA expressly pro-
tect rights under security agreements, arrangements or other credit
enhancements related to one or more qualified financial contracts
(QFCs). An example of a security arrangement is a right of setoff,
and examples of other credit enhancements are letters of credit,
guarantees, reimbursement obligations and other similar agree-
ments.

Section 901(i) of the Act clarifies that no provision of Federal or
state law relating to the avoidance of preferential or fraudulent
transfers (including the anti-preference provision of the National
Bank Act) can be invoked to avoid a transfer made in connection
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with any QFC of an insured depository institution in conservator-
ship or receivership, absent actual fraudulent intent on the part of
the transferee.

Sec. 902. Authority of the FDIC and NCUAB with Respect to Failed
and Failing Institutions. Section 902 of the Act provides that no
provision of law, including FDICIA, shall be construed to limit the
power of the FDIC or the NCUAB to transfer or to repudiate any
QFC in accordance with its powers under the FDIA or FCUA, re-
spectively. As discussed below, there has been some uncertainty re-
garding whether or not FDICIA limits the authority of the FDIC
or the NCUAB to transfer or to repudiate QFCs of an insolvent fi-
nancial institution. Section 902, as well as other provisions in the
Act, clarify that FDICIA does not limit the transfer powers of the
FDIC or the NCUAB with respect to QFCs. Section 902 denies en-
forcement to “walkaway” clauses in QFCs. A walkaway clause is
defined as a provision that, after calculation of a value of a party’s
position or an amount due to or from one of the parties upon termi-
nation, liquidation or acceleration of the QFC, either does not cre-
ate a payment obligation of a party or extinguishes a payment obli-
gation of a party in whole or in part solely because of such party’s
status as a non-defaulting party.

Sec. 903. Amendments Relating to Transfers of Qualified Financial
Contracts. Section 903 of the Act amends the FDIA and the FCUA
to expand the transfer authority of the FDIC and the NCUAB, re-
spectively to permit transfers of QFCs to “financial institutions” as
defined in FDICIA or in regulations. This provision will allow the
FDIC and NCUAB to transfer QFCs to a non-depository financial
institution, provided the institution is not subject to bankruptcy or
insolvency proceedings.

The new FDIA and FCUA provisions specify that when the FDIC
and NCUAB transfer QFCs that are cleared on or subject to the
rules of a particular clearing organization, the transfer will not re-
quire the clearing organization to accept the transferee as a mem-
ber of the organization. This provision gives the FDIC and NCUAB
flexibility in resolving QFCs cleared on or subject to the rules of
a clearing organization, while preserving the ability of such organi-
zations to enforce appropriate risk reducing membership require-
ments. The amendment does not require the clearing organization
to accept for clearing any QFCs from the transferee, except on the
terms and conditions applicable to other parties permitted to clear
through that clearing organization. “Clearing organization” is de-
fined to mean a “clearing organization” within the meaning of
FDICIA (as amended both by the CFMA and by Section 906 of the
Act).

The new FDIA and FCUA provisions also permit transfers to an
eligible financial institution that is a non-U.S. person, or the
branch or agency of a non-U.S. person or a U.S. financial institu-
tion that is not an FDIC-insured institution if, following the trans-
fer, the contractual rights of the parties would be enforceable sub-
stantially to the same extent as under the FDIA and the FCUA.
It is expected that neither the FDIC nor the NCUAB would trans-
fer QFCs to such a financial institution if there were an impending
change of law that would impair the enforceability of the parties’
contractual rights.
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Section 903 amends the notification requirements following a
transfer of the QFCs of a failed depository institution to require the
FDIC and NCUAB to notify any party to a transferred QFC of such
transfer by 5:00 p.m. (Eastern Time) on the business day following
the date of the appointment of the FDIC acting as receiver or fol-
lowing the date of such transfer by the FDIC or NCUAB acting as
a conservator. This amendment is consistent with the policy state-
ment on QFCs issued by the FDIC on December 12, 1989.

Section 903 amends the FDIA to clarify the relationship between
the FDIA and FDICIA. There has been some uncertainty whether
FDICIA permits counterparties to terminate or liquidate a QFC be-
fore the expiration of the time period provided by the FDIA during
which the FDIC may repudiate or transfer a QFC in a conservator-
ship or receivership. Subsection (¢) provides that a party may not
terminate a QFC based solely on the appointment of the FDIC as
receiver until 5:00 p.m. (Eastern Time) on the business day fol-
lowing the appointment of the receiver or after the person has re-
ceived notice of a transfer under FDIA section 11(d)(9), or based
solely on the appointment of the FDIC as conservator, notwith-
standing the provisions of FDICIA. This provides the FDIC with an
opportunity to undertake an orderly resolution of the insured de-
p%sitgry institution. Section 903 makes a similar change to the
FCUA.

Section 903 also prohibits the enforcement of rights of termi-
nation or liquidation that arise solely because of the insolvency of
the institution or are based on the “financial condition” of the de-
pository institution in receivership or conservatorship. For exam-
ple, termination based on a cross-default provision in a QFC that
is triggered upon a default under another contract could be ren-
dered ineffective if such other default was caused by an accelera-
tion of amounts due under that other contract, and such accelera-
tion was based solely on the appointment of a conservator or re-
ceiver for that depository institution. Similarly, a provision in a
QFC permitting termination of the QFC based solely on a down-
graded credit rating of a party will not be enforceable in an FDIC
or NCUAB receivership or conservatorship because the provision is
based solely on the financial condition of the depository institution
in default. However, any payment, delivery or other performance-
based default, or breach of a representation or covenant putting in
question the enforceability of the agreement, will not be deemed to
be based solely on financial condition for purposes of this provision.
The amendment is not intended to prevent counterparties from
taking all actions permitted and recovering all damages authorized
upon repudiation of any QFC by a conservator or receiver, or from
taking actions based upon a receivership or other financial condi-
tion-triggered default in the absence of a transfer (as contemplated
in Section 11(e)(10) of the FDIA). The amendment allows the FDIC
or NCUAB to meet its obligation to provide notice to parties to
transferred QFCs by taking steps reasonably calculated to provide
notice to such parties by the required time. This is consistent with
the existing policy statement on QFCs issued by the FDIC on De-
cember 12, 1989.

Finally, the amendment permits the FDIC or NCUAB to transfer
QFCs of a failed depository institution to a bridge bank or a deposi-
tory institution organized by the FDIC or NCUAB for which a con-
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servator is appointed either (i) immediately upon the organization
of such institution or (ii) at the time of a purchase and assumption
transaction between the FDIC or NCUAB and the institution. This
provision clarifies that such institutions are not to be considered fi-
nancial institutions that are ineligible to receive such transfers
under FDIA section 11(e)(9). This is consistent with the existing
policy statement on QFCs issued by the FDIC on December 12,
1989.

Sec. 904. Amendments Relating to Disaffirmance or Repudiation of
Qualified Financial Contracts. Section 904 of the Act limits the
disaffirmance and repudiation authority of the FDIC and NCUAB
with respect to QFCs so that such authority is consistent with their
transfer authority under FDIA section 11(e)(9) or FCUA section
207(c). This ensures that no disaffirmance, repudiation or transfer
authority of the FDIC or NCUAB may be exercised to “cherry-pick”
or otherwise treat independently all the QFCs between a deposi-
tory institution in default and a person or any affiliate of such per-
son. The FDIC has announced that its policy is not to repudiate or
disaffirm QFCs selectively. This unified treatment is fundamental
to the reduction of systemic risk.

Sec. 905. Clarifying Amendment Relating to Master Agreements.
Section 905 of the Act specifies that a master agreement for one
or more securities contracts, commodity contracts, forward con-
tracts, repurchase agreements or swap agreements will be treated
as a single QFC under the FDIA or the FCUA (but only with re-
spect to the underlying agreements are themselves QFCs). This
provision ensures that cross-product netting pursuant to a master
agreement, or pursuant to an umbrella agreement for separate
master agreements between the same parties, each of which is
used to document one or more qualified financial contracts, will be
enforceable under the FDIA and the FCUA. Cross-product netting
permits a wide variety of financial transactions between two par-
ties to be netted, thereby maximizing the present and potential fu-
ture risk-reducing benefits of the netting arrangement between the
parties. Express recognition of the enforceability of such cross-prod-
uct master agreements furthers the policy of increasing legal cer-
tainty and reducing systemic risks in the case of an insolvency of
a large financial participant.

Sec. 906. Federal Deposit Insurance Corporation Improvement Act
of 1991. Subsection (a)(1) of section 906 of the Act amends the defi-
nition of “clearing organization” in section 402 of the FDICIA to in-
clude clearinghouses that are subject to exemptions pursuant to or-
ders of the Securities and Exchange Commission or the Commodity
Futures Trading Commission and to include multilateral clearing
oCrgarAlAiﬁations (the definition of which was added to FDICIA by the

FMA).

FDICIA provides that a netting arrangement will be enforced
pursuant to its terms, notwithstanding the failure of a party to the
agreement. The current netting provisions of FDICIA, however,
limit this protection to “financial institutions,” which include depos-
itory institutions. Section 906(a)(2) amends the FDICIA definition
of covered institutions to include (i) uninsured national and State
member banks, irrespective of their eligibility for deposit insurance
and (ii) foreign banks (including the foreign bank and its branches
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or agencies as a combined group, or only the foreign bank parent
of a branch or agency). The latter change will extend the protec-
tions of FDICIA to ensure that U.S. financial organizations partici-
pating in netting agreements with foreign banks are covered by the
Act, thereby enhancing the safety and soundness of these arrange-
ments. It is intended that a non-defaulting foreign bank and its
branches and agencies be considered to be a single financial insti-
tution for purposes of the bilateral netting provisions of FDICIA
(except to the extent that the non-defaulting foreign bank and its
branches and agencies on the one hand, and the defaulting finan-
cial institution, on the other, have entered into agreements that
clearly evidence an intention that the non-defaulting foreign bank
and its branches and agencies be treated as separate financial in-
stitutions for purposes of the bilateral netting provisions of
FDICIA).

Subsection (a)(3) amends the FDICIA to provide that, for pur-
poses of FDICIA, two or more clearing organizations that enter into
a netting contract are considered “members” of each other. This
assures the enforceability of netting arrangements involving two or
more clearing organizations and a member common to all such or-
ganizations, thus reducing systemic risk in the event of the failure
of such a member. Under the current FDICIA provisions, the en-
forceability of such arrangements depends on a case-by-case deter-
mination that clearing organizations could be regarded as members
of each other for purposes of FDICIA.

Section 906(a)(4) of the Act amends the FDICIA definition of net-
ting contract and the general rules applicable to netting contracts.
The current FDICIA provisions require that the netting agreement
must be governed by the law of the United States or a State to re-
ceive the protections of FDICIA. Many of these agreements, how-
ever, particularly netting arrangements covering positions taken in
foreign exchange dealings, are governed by the laws of a foreign
country. This subsection broadens the definition of “netting con-
tract” to include those agreements governed by foreign law, and
preserves the FDICIA requirement that a netting contract not be
invalid under, or precluded by, Federal law.

Section 906(b) and (c) establish two exceptions to FDICIA’s pro-
tection of the enforceability of the provisions of netting contracts
between financial institutions and among clearing organization
members. First, the termination provisions of netting contracts will
not be enforceable based solely on (i) the appointment of a conser-
vator for an insolvent depository institution under the FDIA or
FCUA, or (ii) the appointment of a receiver or liquidating agent for
such institution under the FDIA or FCUA, if such receiver or liqui-
dating agent transfers or repudiates QFCs in accordance with the
FDIA or FCUA and gives notice of a transfer by 5:00 p.m. on the
business day following such appointment. This change is made to
confirm the FDIC’s and FCUA'’s flexibility to transfer or repudiate
the QFCs of an insolvent depository institution in accordance with
the terms of the FDIA or FCUA. This modification also provides
important legal certainty regarding the treatment of QFCs under
the FDIA and FCUA, because the current relationship between
these statutes and FDICIA is unclear.

The second exception provides that FDICIA does not override a
stay order under SIPA with respect to foreclosure on securities (but



127

not cash) collateral of a debtor (section 911 of the Act makes a con-
forming change to SIPA). There is also an exception relating to in-
solvent commodity brokers. Subsections (b) and (c) also clarify that
a security agreement or other credit enhancement related to a net-
ting contract is enforceable to the same extent as the underlying
netting contract.

Section 906(d) of the Act adds a new section 407 to FDICIA. This
new section provides that, notwithstanding any other law, QFCs
with uninsured national banks, uninsured Federal branches or
agencies, or Edge Act corporations, or uninsured State member
banks that operate, or operate as, a multilateral clearing organiza-
tion and that are placed in receivership or conservatorship will be
treated in the same manner as if the contract were with an insured
national bank or insured Federal branch for which a receiver or
conservator was appointed. This provision will ensure that parties
to QFCs with these institutions will have the same rights and obli-
gations as parties entering into the same agreements with insured
depository institutions. The new section also specifically limits the
powers of a receiver or conservator for such an institution to those
contained in 12 U.S.C. §§1821(e)(8), (9), (10), and (11), which ad-
dress QFCs.

While the amendment would apply the same rules that apply to
insured institutions, the provision would not change the rules that
apply to insured institutions. Nothing in this section would amend
the International Banking Act, the Federal Deposit Insurance Act,
the National Bank Act, or other statutory provisions with respect
to receiverships of insured national banks or Federal branches.

Sec. 907. Bankruptcy Law Amendments. Section 907 of the Act
makes a series of amendments to the Bankruptcy Code. Subsection
(a)(1) amends the Bankruptcy Code definitions of “repurchase
agreement” and “swap agreement” to conform with the amend-
ments to the FDIA contained in sections 901(e) and (f) of the Act.

In connection with the definition of “repurchase agreement,” the
term “qualified foreign government securities” is defined to include
securities that are direct obligations of, or fully guaranteed by, cen-
tral governments of members of the Organization for Economic Co-
operation and Development (OECD). This language reflects devel-
opments in the repurchase agreement markets, which increasingly
use foreign government securities as the underlying asset. The se-
curities are limited to those issued by or guaranteed by full mem-
bers of the OECD, as well as countries that have concluded special
lending arrangements with the International Monetary Fund asso-
ciated with the Fund’s General Arrangements to Borrow.

Subsection (a)(1) also amends the definition of “repurchase agree-
ment” to include those on mortgage-related securities, mortgage
loans and interests therein, and to include principal and interest-
only U.S. government and agency securities as securities that can
be the subject of a “repurchase agreement.” The reference in the
definition to United States government- and agency-issued or fully
guaranteed securities is intended to include obligations issued or
guaranteed by Fannie Mae and the Federal Home Loan Mortgage
Corporation (Freddie Mac) as well as all obligations eligible for
purchase by Federal Reserve banks under the similar language of
section 14(b) of the Federal Reserve Act.
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This amendment is not intended to affect the status of repos in-
volving securities or commodities as securities contracts, com-
modity contracts, or forward contracts, and their consequent eligi-
bility for similar treatment under other provisions of the Bank-
ruptcy Code. In particular, an agreement for the sale and repur-
chase of a security would continue to be a securities contract as de-
fined in the Bankruptcy Code and thus also would be subject to the
Bankruptcy Code provisions pertaining to securities contracts, even
if not a “repurchase agreement” as defined in the Bankruptcy Code.
Similarly, an agreement for the sale and repurchase of a com-
modity, even though not a “repurchase agreement” as defined in
the Bankruptcy Code, would continue to be a forward contract for
purposes of the Bankruptcy Code and would be subject to the
Bankruptcy Code provisions pertaining to forward contracts.

Subsection (a)(1) specifies that repurchase obligations under a
participation in a commercial mortgage loan do not make the par-
ticipation agreement a “repurchase agreement.” These repurchase
obligations embedded in participations in commercial loans (such
as recourse obligations) do not constitute a “repurchase agree-
ment.” However, a repurchase agreement involving the transfer of
participations in commercial mortgage loans with a simultaneous
agreement to repurchase the participation on demand or at a date
certain one year or less after such transfer would constitute a “re-
purchase agreement” (as well as a “securities contract”).

The definition of “swap agreement” is amended to include an “in-
terest rate swap, option, future, or forward agreement, including a
rate floor, rate cap, rate collar, cross-currency rate swap, and basis
swap; a spot, same day-tomorrow, tomorrow-next, forward, or other
foreign exchange or precious metals agreement; a currency swap,
option, future, or forward agreement; an equity index or equity
swap, option, future, or forward agreement; a debt index or debt
swap, option, future, or forward agreement; a total return, credit
spread or credit swap, option, future, or forward agreement; a com-
modity index or commodity swap, option, future, or forward agree-
ment; or a weather swap, weather derivative, or weather option.”
As amended, the definition of “swap agreement” will update the
statutory definition and achieve contractual netting across eco-
nomically similar transactions.

The definition of “swap agreement” originally was intended to
provide sufficient flexibility to avoid the need to amend the defini-
tion as the nature and uses of swap transactions matured. To that
end, the phrase “or any other similar agreement” was included in
the definition. (The phrase “or any similar agreement” has been
added to the definitions of “forward contract,” “commodity con-
tract,” “repurchase agreement,” and “securities contract” for the
same reason.) To clarify this, subsection (a)(1) expands the defini-
tion of “swap agreement” to include “any agreement or transaction
that is similar to any other agreement or transaction referred to in
[Section 101(53B) of the Bankruptcy Code] and that is of a type
that has been, is presently, or in the future becomes, the subject
of recurrent dealings in the swap markets” and [that] is a forward,
swap, future, or option on one or more rates, currencies, commod-
ities, equity securities or other equity instruments, debt securities
or other debt instruments, quantitative measures associated with
an occurrence, extent of an occurrence, or contingency associated
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with a financial, commercial, or economic consequence, or economic
or financial indices or measures of economic or financial risk or
value.”

The definition of “swap agreement” in this subsection should not
be interpreted to permit parties to document non-swaps as swap
transactions. Traditional commercial arrangements, such as supply
agreements, or other non-financial market transactions, such as
commercial, residential or consumer loans, cannot be treated as
“swaps” under the FDIA, the FCUA, or the Bankruptcy Code be-
cause the parties purport to document or label the transactions as
“swap agreements.” These definitions, and the characterization of
a certain transaction as a “swap agreement,” are not intended to
affect the characterization, definition, or treatment of any instru-
ments under any other statute, regulation, or rule including, but
not limited to, the statutes, regulations or rules enumerated in sub-
section (a)(1)(C). Similarly, the definitions of “securities contract,”
“repurchase agreement,” and “commodity contract” and the charac-
terization of certain transactions as such a contract or agreement,
are not intended to affect the characterization, definition, or treat-
ment of any instrument under any other statute, regulation, or rule
including, but not limited to, the statutes, regulations or rules enu-
merated in subsection (f).

The definition also includes any security agreement or arrange-
ment, or other credit enhancement, related to a swap agreement,
including any guarantee or reimbursement obligation related to a
swap agreement. This ensures that any such agreement, arrange-
ment or enhancement is itself deemed to be a swap agreement, and
therefore eligible for treatment as such for purposes of termination,
liquidation, acceleration, offset and netting under the Bankruptcy
Code, the FDIA and the FCUA. Similar changes are made in the
definitions of “forward contract,” “commodity contract,” “repurchase
agreement,” and “securities contract.” An example of a security ar-
rangement is a right of setoff; examples of other credit enhance-
ments are letters of credit and other similar agreements. A security
agreement or arrangement or guarantee or reimbursement obliga-
tion related to a “swap agreement,” “forward contract,” “commodity
contract,” “repurchase agreement” or “securities contract” will be
such an agreement or contract only to the extent of the damages
in connection with such agreement measured in accordance with
Section 562 of the Bankruptcy Code (added by the Act). This limi-
tation does not affect, however, the other provisions of the Bank-
ruptcy Code (including Section 362(b)) relating to security arrange-
ments in connection with agreements or contracts that otherwise
qualify as “swap agreements,” “forward contracts,” “commodity con-
tracts,” “repurchase agreements” or “securities contracts.”

The use of the term “forward” in the definition of “swap agree-
ment” is not intended to refer only to transactions that fall within
the definition of “forward contract.” Instead, a “forward” trans-
action could be a “swap agreement” even if not a “forward con-
tract.”

Subsections (a)(2) and (a)(3) amend the Bankruptcy Code defini-
tions of “securities contract” and “commodity contract,” respec-
tively, to conform them to the definitions in the FDIA.

Subsection (a)(2), like the amendments to the FDIA and the
FCUA, amends the definition of “securities contract” expressly to
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encompass margin loans, to clarify the coverage of securities op-
tions and to clarify the coverage of repurchase and reverse repur-
chase transactions. The inclusion of “margin loans” in the defini-
tion is intended to encompass only those loans commonly known in
the securities industry as “margin loans,” such as credit permitted
in a margin account under the Federal Reserve Board’s Regulation
T (whether or not effected in that account) or arrangements where
a financial intermediary—a stockbroker, financial institution, fi-
nancial participant, or securities clearing agency—extends credit in
connection with the purchase, sale, carrying, or trading of securi-
ties. “Margin loans” do not include, however, other loans that hap-
pen to be secured by securities collateral. The reference in sub-
section (b) to a “guarantee” by or to a “securities clearing agency”
is intended to cover other arrangements, such as novation, that
have an effect similar to a guarantee. The reference to a “loan” of
a security in the definition is intended to apply to loans of securi-
ties, whether or not for a “permitted purpose” under margin regula-
tions. The reference to “repurchase and reverse repurchase trans-
actions” is intended to eliminate any inquiry under section 555 and
related provisions as to whether a repurchase or reverse repur-
chase transaction is a purchase and sale transaction or a secured
financing. Repurchase and reverse repurchase transactions meeting
certain criteria are already covered under the definition of “repur-
chase agreement” in the Bankruptcy Code. Repurchase and reverse
repurchase transactions on all securities (including, for example,
equity securities, asset-backed securities, corporate bonds and com-
mercial paper) are included under the definition of “securities con-
tract.” A repurchase or reverse repurchase transaction which is a
“securities contract” but not a “repurchase agreement” would thus
be subject to the “counterparty limitations” contained in section
555 of the Bankruptcy Code (i.e., only stockbrokers, financial insti-
tutions, securities clearing agencies and financial participants can
avail themselves of section 555 and related provisions).

Subsection (a)(2) also specifies that purchase, sale and repur-
chase obligations under a participation in a commercial mortgage
loan do not constitute “securities contracts.” While a contract for
the purchase, sale or repurchase of a participation may constitute
a “securities contract,” the purchase, sale or repurchase obligation
embedded in a participation agreement does not make that agree-
ment a “securities contract.” Section 907(a) clarifies the reference
to guarantee or reimbursement obligation.

Section 907(b) amends the Bankruptcy Code definitions of “finan-
cial institution” and “forward contract merchant.” The definition for
“financial institution” includes Federal Reserve Banks and the re-
ceivers or conservators of insolvent depository institutions. With re-
spect to securities contracts, the definition of “financial institution”
expressly includes investment companies registered under the In-
vestment Company Act of 1940.

Subsection (b) also adds a new definition of “financial partici-
pant” to limit the potential impact of insolvencies upon other major
market participants. This definition will allow such market partici-
pants to close-out and net agreements with insolvent entities under
sections 362(b)(6), 555, and 556 even if the creditor could not qual-
ify as, for example, a commodity broker. Sections 362(b)(6), 555 and
556 preserve the limitations of the right to close-out and net such
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contracts, in most cases, to entities who qualify under the Bank-
ruptcy Code’s counterparty limitations. However, where the
counterparty has transactions with a total gross dollar value of at
least $1 billion in notional or actual principal amount outstanding
on any day during the previous 15-month period, or has gross
mark-to-market positions of at least $100 million (aggregated
across counterparties) in one or more agreements or transactions
on any day during the previous 15-month period, sections 362(b)(6),
555 and 556 and corresponding amendments would permit it to ex-
ercise netting and related rights irrespective of its inability other-
wise to satisfy those counterparty limitations. This change will help
prevent systemic impact upon the markets from a single failure,
and is derived from threshold tests contained in Regulation EE
promulgated by the Federal Reserve Board in implementing the
netting provisions of the Federal Deposit Insurance Corporation
Improvement Act. It is intended that the 15-month period be meas-
ured with reference to the 15 months preceding the filing of a peti-
tion by or against the debtor.

“Financial participant” is also defined to include “clearing organi-
zations” within the meaning of FDICIA (as amended by the CFMA
and Section 906 of the Act). This amendment, together with the in-
clusion of “financial participants” as eligible counterparties in con-
nection with “commodity contracts,” “forward contracts” and “secu-
rities contracts” and the amendments made in other Sections of the
Act to include “financial participants” as counterparties eligible for
the protections in respect of “swap agreements” and “repurchase
agreements,” take into account the CFMA and will allow clearing
organizations to benefit from the protections of all of the provisions
of the Bankruptcy Code relating to these contracts and agreements.
This will further the goal of promoting the clearing of derivatives
and other transactions as a way to reduce systemic risk. The defi-
nition of “financial participant” (as with the other provisions of the
Bankruptcy Code relating to “securities contracts,” “forward con-
tracts,” “commodity contracts,” “repurchase agreements” and “swap
agreements”) is not mutually exclusive, i.e., an entity that qualifies
as a “financial participant” could also be a “swap participant,”
“repo participant,” “forward contract merchant,” “commodity
broker,” “stockbroker,” “securities clearing agency” and/or “finan-
cial institution.”

Section 907(c) of the Act adds to the Bankruptcy Code new defi-
nitions for the terms “master netting agreement” and “master net-
ting agreement participant.” The definition of “master netting
agreement” is designed to protect the termination and close-out
netting provisions of cross-product master agreements between par-
ties. Such an agreement may be used: (i) to document a wide vari-
ety of securities contracts, commodity contracts, forward contracts,
repurchase agreements and swap agreements, or (ii) as an um-
brella agreement for separate master agreements between the
same parties, each of which is used to document a discrete type of
transaction. The definition includes security agreements or ar-
rangements or other credit enhancements related to one or more
such agreements and clarifies that a master netting agreement will
be treated as such even if it documents transactions that are not
within the enumerated categories of qualifying transactions (but
the provisions of the Bankruptcy Code relating to master netting
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agreements and the other categories of transactions will not apply
to such other transactions). A “master netting agreement partici-
pant” is any entity that is a party to an outstanding master netting
agreement with a debtor before the filing of a bankruptcy petition.

Subsection (d) amends section 362(b) of the Bankruptcy Code to
protect enforcement, free from the automatic stay, of setoff or net-
ting provisions in swap agreements and in master netting agree-
ments and security agreements or arrangements related to one or
more swap agreements or master netting agreements. This provi-
sion parallels the other provisions of the Bankruptcy Code that pro-
tect netting provisions of securities contracts, commodity contracts,
forward contracts, and repurchase agreements. Because the rel-
evant definitions include related security agreements, the ref-
erences to “setoff’ in these provisions, as well as in section
362(b)(6) and (7) of the Bankruptcy Code, are intended to refer also
to rights to foreclose on, and to set off against obligations to return,
collateral securing swap agreements, master netting agreements,
repurchase agreements, securities contracts, commodity contracts,
or forward contracts. Collateral may be pledged to cover the cost
of replacing the defaulted transactions in the relevant market, as
well as other costs and expenses incurred or estimated to be in-
curred for the purpose of hedging or reducing the risks arising out
of such termination. Enforcement of these agreements and arrange-
ments free from the automatic stay is consistent with the policy
goal of minimizing systemic risk.

Subsection (d) also clarifies that the provisions protecting setoff
and foreclosure in relation to securities contracts, commodity con-
tracts, forward contracts, repurchase agreements, swap agree-
ments, and master netting agreements free from the automatic
stay apply to collateral pledged by the debtor but that cannot tech-
nically be “held by” the creditor, such as receivables and book-entry
securities, and to collateral that has been repledged by the creditor
and securities re-sold pursuant to repurchase agreements.

Subsections (e) and (f) of section 907 of the Act amend sections
546 and 548(d) of the Bankruptcy Code to provide that transfers
made under or in connection with a master netting agreement may
not be avoided by a trustee except where such transfer is made
with actual intent to hinder, delay or defraud and not taken in
good faith. This amendment provides the same protections for a
transfer made under, or in connection with, a master netting agree-
ment as currently is provided for margin payments, settlement
payments and other transfers received by commodity brokers, for-
ward contract merchants, stockbrokers, financial institutions, secu-
rities clearing agencies, repo participants, and swap participants
under sections 546 and 548(d), except to the extent the trustee
could otherwise avoid such a transfer made under an individual
contract covered by such master netting agreement.

Subsections (g), (h), (i), and (j) of section 907 clarify that the pro-
visions of the Bankruptcy Code that protect: (i) rights of liquidation
under securities contracts, commodity contracts, forward contracts
and repurchase agreements also protect rights of termination or ac-
celeration under such contracts, and (ii) rights to terminate under
swap agreements also protect rights of liquidation and acceleration.

Section 907(k) of the Act adds a new section 561 to the Bank-
ruptcy Code to protect the contractual right of a master netting
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agreement participant to enforce any rights of termination, liquida-
tion, acceleration, offset or netting under a master netting agree-
ment. These rights include rights arising: (i) from the rules of a de-
rivatives clearing organization, multilateral clearing organization,
securities clearing agency, securities exchange, securities associa-
tion, contract market, derivatives transaction execution facility or
board of trade; (ii) under common law, law merchant; or (iii) by
reason of normal business practice. This reflects the enactment of
the CFMA and the current treatment of rights under swap agree-
ments under section 560 of the Bankruptcy Code. Similar changes
to reflect the enactment of the CFMA have been made to the defi-
nition of “contractual right” for purposes of Sections 555, 556, 559,
and 560 of the Bankruptcy Code.

Subsections (b)(2)(A) and (b)(2)(B) of new Section 561 limit the
exercise of contractual rights to net or to offset obligations where
the debtor is a commodity broker and one leg of the obligations
sought to be netted relates to commodity contracts traded on or
subject to the rules of a contract market designated under the
Commodity Exchange Act or a derivatives transaction execution fa-
cility registered under the Commodity Exchange Act. Under sub-
section (b)(2)(A) netting or offsetting is not permitted in these cir-
cumstances if the party seeking to net or to offset has no positive
net equity in the commodity accounts at the debtor. Subsection
(b)(2)(B) applies only if the debtor is a commodity broker, acting on
behalf of its own customer, and is in turn a customer of another
commodity broker. In that case, the latter commodity broker may
not net or offset obligations under such commodity contracts with
other claims against its customer, the debtor. Subsections (b)(2)(A)
and (b)(2)(B) limit the depletion of assets available for distribution
to customers of commodity brokers. Subsection (b)(2)(C) provides an
exception to subsections (b)(2)(A) and (b)(2)(B) for cross-margining
and other similar arrangements approved by, or submitted to and
not rendered ineffective by, the Commodity Futures Trading Com-
mission, as well as certain other netting arrangements.

For the purposes of Bankruptcy Code sections 555, 556, 559, 560,
and 561, it is intended that the normal business practice in the
event of a default of a party based on bankruptcy or insolvency is
to terminate, liquidate or accelerate securities contracts, commodity
contracts, forward contracts, repurchase agreements, swap agree-
ments and master netting agreements with the bankrupt or insol-
vent party. The protection of netting and offset rights in sections
560 and 561 is in addition to the protections afforded in sections
362(b)(6), (b)(7), (b)(17), and (b)(28) of the Bankruptcy Code.

Under the Act, the termination, liquidation or acceleration rights
of a master netting agreement participant are subject to limitations
contained in other provisions of the Bankruptcy Code relating to
securities contracts and repurchase agreements. In particular, if a
securities contract or repurchase agreement is documented under
a master netting agreement, a party’s termination, liquidation and
acceleration rights would be subject to the provisions of the Bank-
ruptcy Code relating to orders authorized under the provisions of
SIPA or any statute administered by the SEC. In addition, the net-
ting rights of a party to a master netting agreement would be sub-
ject to any contractual terms between the parties limiting or
waiving netting or set off rights. Similarly, a waiver by a bank or
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a counterparty of netting or set off rights in connection with QFCs
would be enforceable under the FDIA.

New section 561 of the Bankruptcy Code clarifies that the provi-
sions of the Bankruptcy Code related to securities contracts, com-
modity contracts, forward contracts, repurchase agreements, swap
agreements and master netting agreements apply in a proceeding
ancillary to a foreign insolvency proceeding under new section 304
of the Bankruptcy Code.

Subsections (1) and (m) of section 907 of the Act clarify that the
exercise of termination and netting rights will not otherwise affect
the priority of the creditor’s claim after the exercise of netting, fore-
closure and related rights.

Subsection (n) amends section 553 of the Bankruptcy Code to
clarify that the acquisition by a creditor of setoff rights in connec-
tion with swap agreements, repurchase agreements, securities con-
tracts, forward contracts, commodity contracts and master netting
agreements cannot be avoided as a preference. This subsection also
adds setoff of the kinds described in sections 555, 556, 559, 560,
and 561 of the Bankruptcy Code to the types of setoff excepted
from section 553(b).

Section 907(0), as well as other subsections of the Act, adds ref-
erences to “financial participant” in all the provisions of the Bank-
ruptcy Code relating to securities, forward and commodity con-
tracts and repurchase and swap agreements.

Sec. 908. Recordkeeping Requirements. Section 908 of the Act
amends section 11(e)(8) of the Federal Deposit Insurance Act to ex-
plicitly authorize the FDIC, in consultation with appropriate Fed-
eral banking agencies, to prescribe regulations on recordkeeping by
any insured depository institution with respect to QFCs only if the
insured financial institution is in a troubled condition (as such
term is defined in the FDIA).

Sec. 909. Exemptions from Contemporaneous Execution Require-
ment. Section 909 of the Act amends FDIA section 13(e)(2) to pro-
vide that an agreement for the collateralization of governmental
deposits, bankruptcy estate funds, Federal Reserve Bank or Fed-
eral Home Loan Bank extensions of credit or one or more QFCs
shall not be deemed invalid solely because such agreement was not
entered into contemporaneously with the acquisition of the collat-
eral or because of pledges, delivery or substitution of the collateral
made in accordance with such agreement.

The amendment codifies portions of policy statements issued by
the FDIC regarding the application of section 13(e), which codifies
the “D’Oench Duhme” doctrine. With respect to QFCs, this codifica-
tion recognizes that QFCs often are subject to collateral and other
security arrangements that may require posting and return of col-
lateral on an ongoing basis based on the mark-to-market values of
the collateralized transactions. The codification of only portions of
the existing FDIC policy statements on these and related issues
should not give rise to any negative implication regarding the con-
tinued validity of these policy statements.

Sec. 910. Damage Measure. Section 910 of the Act adds a new sec-
tion 562 to the Bankruptcy Code providing that damages under
any swap agreement, securities contract, forward contract, com-
modity contract, repurchase agreement or master netting agree-
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ment will be calculated as of the earlier of: (i) the date of rejection
of such agreement by a trustee, or (ii) the date or dates of liquida-
tion, termination or acceleration of such contract or agreement.

Section 562 provides an exception to the rules in (i) and (ii) if
there are no commercially reasonable determinants of value as of
such date or dates, in which case damages are to be measured as
of the earliest subsequent date or dates on which there are com-
mercially reasonable determinants of value. Although it is expected
that in most circumstances damages would be measured as of the
date or dates of either rejection or liquidation, termination or accel-
eration, in certain unusual circumstances, such as dysfunctional
markets or liquidation of very large portfolios, there may be no
commercially reasonable determinants of value for liquidating any
such agreements or contracts or for liquidating all such agreements
and contracts in a large portfolio on a single day. It is expected
that measuring damages as of a date or dates before the date of
liquidation, termination, or acceleration will occur only in very un-
usual circumstances.

The party determining damages is given limited discretion to de-
termine the dates as of which damages are to be measured. Its ac-
tions are circumscribed unless there are no “commercially reason-
able” determinants of value for it to measure damages on the date
or dates of either rejection or liquidation, termination or accelera-
tion. The references to “commercially reasonable” are intended to
reflect existing state law standards relating to a creditor’s actions
in determining damages. New section 562 provides that if damages
are not measured as of either the date of rejection or the date or
dates of liquidation, termination or acceleration and the trustee
challenges the timing of the measurement of damages by the non-
defaulting party determining the damages, then the non-defaulting
party, rather than the trustee, has the burden of proving the ab-
sence of any commercially reasonable determinants of value.

New section 562 is not intended to have any impact on the deter-
mination under the Bankruptcy Code of the timing of damages for
contracts and agreements other than those specified in section 562.
Also, section 562 does not apply to proceedings under the FDIA,
and it is not intended that Section 562 have any impact on the in-
terpretation of the provisions of the FDIA relating to timing of
damages in respect of QFCs or other contracts.

Sec. 911. SIPC Stay. Section 911 of the Act amends SIPA to pro-
vide that an order or decree issued pursuant to SIPA shall not op-
erate as a stay of any right of liquidation, termination, accelera-
tion, offset or netting under one or more securities contracts, com-
modity contracts, forward contracts, repurchase agreements, swap
agreements or master netting agreements (as defined in the Bank-
ruptcy Code and including rights of foreclosure on collateral), ex-
cept that such order or decree may stay any right to foreclose on
or dispose of securities (but not cash) collateral pledged by the
debtor or sold by the debtor under a repurchase agreement or lent
by the debtor under a securities lending agreement. A cor-
responding amendment to FDICIA is made by section 906. A cred-
itor that was stayed in exercising rights against such securities
would be entitled to post-insolvency interest to the extent of the
value of such securities.
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TITLE X. PROTECTION OF FAMILY FARMERS AND FAMILY FISHERMEN

Sec. 1001. Permanent Reenactment of Chapter 12. Chapter 12 is a
specialized form of bankruptcy relief available only to a “family
farmer with regular annual income,”167 a defined term.168 This
form of bankruptcy relief permits eligible family farmers, under the
supervision of a bankruptcy trustee,'69 to reorganize their debts
pursuant to a repayment plan.179 The special attributes of chapter
12 make it better suited to meet the particularized needs of family
farmers in financial distress than other forms of bankruptcy relief,
such as chapter 11171 and chapter 13.172

Chapter 12 was enacted on a temporary 7-year basis as part of
the Bankruptcy Judges, United States Trustees, and Family Farm-
er Bankruptcy Act of 1986173 in response to the farm financial cri-
sis of the early- to mid-1980’s.174 It was subsequently reenacted
and extended on several occasions. The most recent extension, au-
thorized as part of the Farm Security and Rural Investment Act of
2002,1%)51"0vides that chapter remains in effect until December 31,
2002.

Section 1001(a) of the Act reenacts chapter 12 of the Bankruptcy
Code and provides that such reenactment takes effect as of July 1,
2005. Section 1001(b) makes a conforming amendment to section
302 of the Bankruptcy Judges, United States Trustees, and Family
Farmer Bankruptcy Act of 1986. As a result of this provision, chap-
‘Eéerdl2 becomes a permanent form of relief under the Bankruptcy

ode.

Sec. 1002. Debt Limit Increase. Section 1002 of the Act amends sec-
tion 104(b) of the Bankruptcy Code to provide for periodic adjust-
ments for inflation of the debt eligibility limit for family farmers.

Sec. 1003. Certain Claims Owed to Governmental Units. Subsection
(a) of section 1003 of the Act amends section 1222(a) of the Bank-
ruptcy Code to add an exception with respect to payments to a gov-
ernmental unit for a debt entitled to priority under section 507 if
such debt arises from the sale, transfer, exchange, or other disposi-
tion of an asset used in the debtor’s farming operation, but only if
the debtor receives a discharge. Section 1003(b) amends section

16711 U.S.C. §109().

16811 U.S.C. §101(19).

16911 U.S.C. §1202.

17011 U.S.C. §1222.

171For example, chapter 12 is typically less complex and expensive than chapter 11, a form
of bankruptcy relief generally utilized to effectuate large corporate reorganizations.

172 Chapter 13, a form of bankruptcy relief for individuals seeking to reorganize their debts,
limits its eligibility to debtors with debts in lower amounts than permitted for eligibility pur-
poses under chapter 12. Cf. 11 U.S.C. §§ 109(e), 101(18).

173 Pub. L. No. 99-554, § 255, 100 Stat. 3088, 3105 (1986).

174 See U.S. DEPT. OF AGRICULTURE, INFO. BULL. NoO. 724—09, ISSUES IN AGRICULTURAL AND
RURAL FINANCE: DO FARMERS NEED A SEPARATE CHAPTER IN THE BANKRUPTCY CODE? (Oct.
1997).

As one of the principal proponents of this legislation explained:

I doubt there will be anything that we do that will have such an immediate impact in the
grassroots of our country with respect to the situation that exists in most of the heartland, and
that is in the agricultural sector. . . .

You know, William Jennings Bryan in his famous speech, the Cross of Gold, almost 60 years
ago [sic], stated these words: “Destroy our cities and they will spring up again as if by magic;
but destroy our farms, and the grass will grow in every city in our country.”

This legislation will hopefully stem the tide that we have seen so recently in the massive
bankruptcies in the family farm area.

132 CONG. REC. 28,147 (1986) (statement of Rep. Mike Synar (D-Okla.)).
175 Pub. L. No. 107-171, § 10814 (2002).
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1231(b) of the Bankruptcy Code to have it apply to any govern-
mental unit. Subsection (¢) provides that section 1003 becomes ef-
fective on the date of enactment of this Act and applies to cases
commenced after such effective date.

Sec. 1004. Definition of Family Farmer. Section 1004 of the Act
amends the definition of “family farmer” in section 101(18) of the
Bankruptcy Code to increase the debt eligibility limit from
$1,500,000 to $3,237,000. It also reduces the percentage of the
farmer’s liabilities that must arise out of the debtor’s farming oper-
ation for eligibility purposes from 80 percent to 50 percent.

Sec. 1005. Elimination of Requirement that Family Farmer and
Spouse Receive over 50 Percent of Income from Farming Operation
in Year Prior to Bankruptcy. Section 1005 of the Act amends the
Bankruptcy Code’s definition of “family farmer” with respect to the
determination of the farmer’s income. Current law provides that a
debtor, in order to be eligible to be a family farmer, must derive
a specified percentage of his or her income from farming activities
for the taxable year preceding the commencement of the bank-
ruptcy case. Section 1005 adjusts the threshold percentage to be
met during either: (1) the taxable year preceding the filing of the
bankruptcy case; or (2) the taxable year in the second and third
taxable years preceding the filing of the bankruptcy case.

Sec. 1006. Prohibition of Retroactive Assessment of Disposable In-
come. Section 1006 of the Act amends the Bankruptcy Code in two
respects concerning chapter 12 plans. Section 1006(a) amends
Bankruptcy Code section 1225(b) to permit the court to confirm a
plan even if the distribution proposed under the plan equal or ex-
ceed the debtor’s projected disposable income for that period, pro-
viding the plan otherwise satisfies the requirements for confirma-
tion. Section 1006(b) amends Bankruptcy Code section 1229 to re-
strict the bases for modifying a confirmed chapter 12 plan. Specifi-
cally, Section 1006(b) to provide that a confirmed chapter 12 plan
may not be modified to increase the amount of payments due prior
to the date of the order modifying the confirmation of the plan.
Where the modification is based on an increase in the debtor’s dis-
posable income, the plan may not be modified to require payments
to unsecured creditors in any particular month in an amount great-
er than the debtor’s disposable income for that month, unless the
debtor proposes such a modification. Section 1006(b) further pro-
vides that a modification of a plan shall not require payments that
would leave the debtor with insufficient funds to carry on the farm-
ing operation after the plan is completed, unless the debtor pro-
poses such a modification.

Sec. 1007. Family Fishermen. Subsection (a) of section 1007 of the
Act amends Bankruptcy Code section 101 to add definitions of
“commercial fishing operation,” “commercial fishing vessel,” “family
fisherman” and “family fisherman with regular annual income.”
The definition of “commercial fishing operation” includes the catch-
ing or harvesting of fish, shrimp, lobsters, urchins, seaweed, shell-
fish, or other aquatic species or products. The term “commercial
fishing vessel” is defined as a vessel used by a fisher to “carry out
a commercial fishing operation.” The term “family fisherman” is de-
fined as an individual engaged in a commercial fishing operation,
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with an aggregate debt limit of $1.5 million. The definition speci-
fies that at least 80 percent of those debts must be derived from
a commercial fishing operation. The percentage of income that
must be derived from such operation is specified to be more than
50 percent of the individual’s gross income for the taxable year pre-
ceding the taxable year in which the case was filed. Similar provi-
sions are included for corporations and partnerships. The term
“family fisherman with regular annual income” is defined as a fam-
ily fisherman whose annual income is sufficiently stable and reg-
ular to enable such person to make payments under a chapter 12
plan. Section 1007(b) amends Bankruptcy Code section 109 to pro-
vide that a family fisherman is eligible to be a debtor under chap-
ter 12. Section 1007(c) amends the heading of chapter 12 to include
a reference to family fisherman and makes conforming revisions to
Sections 1203 and 1206.

TITLE XI. HEALTH CARE AND EMPLOYEE BENEFITS

Sec. 1101. Definitions. Subsection (a) of section 1101 of the Act
amends section 101 of the Bankruptcy Code to add a definition of
“health care business.” The definition includes any public or pri-
vate entity (without regard to whether that entity is for or not for
profit) that is primarily engaged in offering to the general public
facilities and services for the diagnosis or treatment of injury, de-
formity or disease; and surgical, drug treatment, psychiatric or ob-
stetric care. It also includes the following entities: (1) a general or
specialized hospital; (2) an ancillary ambulatory, emergency, or
surgical treatment facility; (3) a hospice; (d) a home health agency;
(e) other health care institution that is similar to an entity referred
to in (a) through (d); and other long-term care facility. These in-
clude a skilled nursing facility, intermediate care facility, assisted
living facility, home for the aged, domiciliary care facility, or health
care institution that is related to an aforementioned facility. Sec-
tion 1101(b) amends Bankruptcy Code section 101 to add a defini-
tion of “patient.” The term means an individual who obtains or re-
ceives services from a health care business. Section 1101(c) amends
section 101 of the Bankruptcy Code to add a definition of “patient
records.” The term means any written document relating to a pa-
tient or record recorded in a magnetic, optical, or other form of
electronic medium. Section 1101(d) specifies that the amendments
effectuated by new section 101(27A) do not affect the interpretation
of section 109(b).

Sec. 1102. Disposal of Patient Records. Section 1102 of the Act adds
a provision to the Bankruptcy Code specifying requirements for the
disposal of patient records in a chapter 7, 9, or 11 case of a health
care business where the trustee lacks sufficient funds to pay for the
storage of such records in accordance with applicable Federal or
state law. The requirements chiefly consist of providing notice to
the affected patients and specifying the method of disposal for un-
claimed records. They are intended to protect the privacy and con-
fidentiality of a patient’s medical records when they are in the cus-
tody of a health care business in bankruptcy. The provision speci-
fies the following requirements:

1. The trustee shall: (a) publish notice in one or more appro-
priate newspapers stating that if the records are not
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claimed by the patient or an insurance provider (if per-
mitted under applicable law) within 365 days of the date of
such notice, then the trustee will destroy such records; and
(b) during the first 180 days of such 365-day period, attempt
to directly notify by mail each patient and appropriate in-
surance carrier of the claiming or disposing of such records.

2. If after providing such notice patient records are not
claimed within the specified period, the trustee shall, upon
the expiration of such period, send a request by certified
mail to each appropriate Federal agency to request permis-
sion from such agency to deposit the records with the agen-
cy.

3. If after providing the notice as set forth above, patient
records are not claimed, the trustee shall destroy such
records as follows: (a) by shredding or burning, if the
records are written; or (b) by destroying the records so that
their information cannot be retrieved, if the records are
magnetic, optical or electronic.

It is anticipated that if the estate of the debtor lacks the funds
to pay for the costs and expenses related to the above, the trustee
may recover such costs and expenses under section 506(c) of the
Bankruptcy Code.

Sec. 1103. Administrative Expense Claim for Costs of Closing a
Health Care Business and Other Administrative Expenses. Section
1103 of the Act amends section 503(b) of the Bankruptcy Code to
provide that the actual, necessary costs and expenses of closing a
health care business (including the disposal of patient records or
transferral of patients) incurred by a trustee, Federal agency, or a
department or agency of a state are allowed administrative ex-
penses.

Sec. 1104. Appointment of Ombudsman to Act as Patient Advocate.
Section 1104 of the Act adds a provision to the Bankruptcy Code
requiring the court to order the appointment of an ombudsman to
monitor the quality of patient care within 30 days after commence-
ment of a chapter 7, 9, or 11 health care business bankruptcy case,
unless the court finds that such appointment is not necessary for
the protection of patients under the specific facts of the case. The
ombudsman must be a disinterested person. If the health care busi-
ness is a long-term care facility, a person who is serving as a State
Long-Term Care Ombudsman of the Older Americans Act of 1965
may be appointed as the ombudsman in such case. The ombuds-
man must: (1) monitor the quality of patient care to the extent nec-
essary under the circumstances, including interviewing patients
and physicians; (2) report to the court, not less than 60 days from
the date of appointment and then every 60 days thereafter, at a
hearing or in writing regarding the quality of patient care at the
health care business involved; and (3) notify the court by motion
or written report (with notice to appropriate parties in interest) if
the ombudsman determines that the quality of patient care is de-
clining significantly or is otherwise being materially compromised.
The provision requires the ombudsman to maintain any informa-
tion obtained that relates to patients (including patient records) as
confidential. Section 1104(b) amends section 330(a)(1) of the Bank-
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ruptcy Code to authorize the payment of reasonable compensation
to an ombudsman.

Sec. 1105. Debtor in Possession; Duty of Trustee to Transfer Pa-
tients. Section 1105 of the Act amends section 704(a) of the Bank-
ruptcy Code to require a trustee or debtor in possession to use all
reasonable and best efforts to transfer patients from a health care
business that is in the process of being closed to an appropriate
health care business. The transferee health care business should be
in the vicinity of the transferor health care business, provide the
patient with services that are substantially similar to those pro-
vided by the transferor health care business, and maintain a rea-
sonable quality of care.

Sec. 1106. Exclusion from Program Participation Not Subject to
Automatic Stay. Section 1106 amends section 362(b) of the Bank-
ruptcy Code to except from the automatic stay the exclusion by the
Secretary of Health and Human Services of a debtor from partici-
pation in the medicare program or other specified Federal health
care programs.

TITLE XII. TECHNICAL AMENDMENTS

Sec. 1201. Definitions. Section 1201 of the Act amends the defini-
tions contained in section 101 of the Bankruptcy Code. Paragraphs
(1), (2), (4), and (7) of section 1201 make technical changes to sec-
tion 101 to convert each definition into a sentence (thereby facili-
tating future amendments to the separate paragraphs) and to re-
designate the definitions in correct and completely numerical se-
quence. Paragraph (3) of section 1101 makes necessary and con-
forming amendments to cross references to the newly redesignated
definitions.

Paragraph (5) of section 1201 concerns single asset real estate
debtors. A single asset real estate chapter 11 case presents special
concerns. As the name implies, the principal asset in this type of
case consists of some form of real estate, such as undeveloped land.
Typically, the form of ownership of a single asset real estate debtor
is a corporation or limited partnership. The largest creditor in a
single asset real estate case is typically the secured lender who ad-
vanced the funds to the debtor to acquire the real property. Often,
a single asset real estate debtor resorts to filing for bankruptcy re-
lief for the sole purpose of staying an impending foreclosure pro-
ceeding or sale commenced by the secured lender. Foreclosure ac-
tions are filed when the debtor lacks sufficient cash flow to service
the debt and maintain the property. Taxing authorities may also
have liens against the property. Based on the nature of its prin-
cipal asset, a single asset real estate debtor often has few, if any,
unsecured creditors. If unsecured creditors exist, they may have
only nominal claims against the single asset real estate debtor. De-
pending on the nature and ownership of any business operating on
the debtor’s real property, the debtor may have few, if any, employ-
ees. Accordingly, there may be little interest on behalf of unsecured
creditors in a single asset real estate case to serve on a creditors’
committee.

In 1994, the Bankruptcy Code was amended to accord special
treatment for single asset real estate debtors. It defined this type
of debtor as a bankruptcy estate comprised of a single piece of real
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property or project, other than residential real property with fewer
than four residential units. The property or project must generate
substantially all of the debtor’s gross income. A debtor that con-
ducts substantial business on the property beyond that relating to
its operation is excluded from this definition. In addition, the defi-
nition fixed a monetary cap. To qualify as a single asset real estate
debtor, the debtor could not have noncontingent, liquidated secured
debts in excess of $4 million. Subparagraph (5)(A) amends the defi-
nition of “single asset real estate” to exclude family farmers from
this definition. Paragraph (5)(B) amends section 101(51B) of the
Bankruptcy Code to eliminate the $4 million debt limitation on sin-
gle asset real estate. The present $4 million cap prevents the use
of the expedited relief procedure in many commercial property reor-
ganizations, and effectively provides an opportunity for a number
of debtors to abusively file for bankruptcy in order to obtain the
protection of the automatic stay against their creditors. As a result
of this amendment, creditors in more cases will be able to obtain
the expedited relief from the automatic stay which is made avail-
able under section 362(d)(3) of the Bankruptcy Code.

Paragraph (6) of section 1201, together with section 1214, re-
spond to a 1997 Ninth Circuit case, in which two purchase money
lenders (without knowledge that the debtor had recently filed an
undisclosed chapter 11 case that was subsequently converted to
chapter 7), funded the debtor’s acquisition of an apartment complex
and recorded their purchase-money deed of trust immediately fol-
lowing recordation of the deed to the debtors.176¢ Specifically, it
amends the definition of “transfer” in section 101(54) of the Bank-
ruptcy Code to include the “creation of a lien.” This amendment
gives expression to a widely held understanding since the enact-
ment of the Bankruptcy Reform Act of 1978,177 that is, a transfer
includes the creation of a lien.

Sec. 1202. Adjustment of Dollar Amounts. Bankruptcy Code section
104 provides for the periodic automatic adjustment of certain dollar
amounts specified in the Code to reflect the change in the Con-
sumer Price Index. Section 1202 amends Bankruptcy Code section
104(b) to add a reference to certain other monetary amounts speci-
fied in the Bankruptcy Code section. These include: (1) section
522(f)(3) (pertaining to the avoidance of certain liens on imple-
ments and other personal property valued at less than $5,000); (2)
section 101(19A) (definition of family fisherman); (3) section
522(f)(4) (definition of household goods); (4) section 541(b) (property
items, such as certain educational individual retirement accounts
and tuition credit or certificate programs, that do not constitute
property of the bankruptcy estate); (5) section 547(c)(9) (limits the
avoidance of a preferential transfer, under certain circumstances);
(6) section 1322(d) (concerning the applicability of the needs-based
test to chapter 13 debtors with above median incomes); (7) section
1325(b) (determination of disposable income for chapter 13 debtors
with above median incomes); and (8) section 1326(b)(3) (payments
to a chapter 7 trustee in a chapter 13 case). In addition, the provi-
sion adds a reference to section 1409(b) of title 28 of the United

176 Thompson v. Margen (In re McConville), 110 F.3d 47 (9th Cir.), cert. denied, 522 U.S. 966
(1997).
177 Pub. L. No. 95-598, 92 Stat. 2549 (1978).
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States Code, which pertains to the venue of proceedings to recover
a money judgment or property.

Sec. 1203. Extension of Time. Section 1203 of the Act makes a tech-
nical amendment to correct a reference error described in amend-
ment notes contained in the United States Code. As specified in the
amendment note relating to subsection (c)(2) of section 108 of the
Bankruptcy Code, the amendment made by section 257(b)(2)(B) of
Public Law 99-554 could not be executed as stated.

Sec. 1204. Technical Amendments. Section 1204 of the Act makes
technical amendments to Bankruptcy Code sections 109(b)(2) (to
strike an statutory cross reference), 541(b)(2) (to add “or” to the
end of this provision), and 522(b)(1) (to replace “product” with
“products”).

Sec. 1205. Penalty for Persons Who Negligently or Fraudulently
Prepare Bankruptcy Petitions. Section 1205 of the Act amends sec-
tion 110()(4) of the Bankruptcy Code to change the reference to at-
torneys from the singular possessive to the plural possessive.

Sec. 1206. Limitation on Compensation of Professional Persons. Sec-
tion 328(a) of the Bankruptcy Code provides that a trustee or a
creditors’ and equity security holders’ committee may, with court
approval, obtain the services of a professional person on any rea-
sonable terms and conditions of employment, including on a re-
tainer, on an hourly basis, or on a contingent fee basis. Section
1206 of the Act amends section 328(a) to include compensation “on
a fixed or percentage fee basis” in addition to the other specified
forms of reimbursement.

Sec. 1207. Effect of Conversion. Section 1207 of the Act makes a
technical correction in section 348(f)(2) of the Bankruptcy Code to
clarify that the first reference to property, like the subsequent ref-
erence to property, is a reference to property of the estate.

Sec. 1208. Allowance of Administrative Expenses. Section 1208 of
the Act amends section 503(b)(4) of the Bankruptcy Code to limit
the types of compensable professional services rendered by an at-
torney or accountant that can qualify as administrative expenses in
a bankruptcy case. Expenses for attorneys or accountants incurred
by individual members of creditors’ or equity security holders’ com-
mittees are not recoverable, but expenses incurred for such profes-
sional services incurred by such committees themselves would be.

Sec. 1209. Exceptions to Discharge. Section 1209 of the Act amends
section 523(a) of the Bankruptcy Code to correct a technical error
in the placement of paragraph (15), which was added to section 523
by section 304(e)(1) of the Bankruptcy Reform Act of 1994. Section
1209 also amends section 523(a)(9), which makes nondischargeable
any debt resulting from death or personal injury arising from the
debtor’s unlawful operation of a motor vehicle while intoxicated, to
add “watercraft, or aircraft” after “motor vehicle.” Neither addi-
tional term should be defined or included as a “motor vehicle” in
section 523(a)(9) and each is intended to comprise unpowered as
well as motor-powered craft. Congress previously made the policy
judgment that the equities of persons injured by drunk drivers out-
weigh the responsible debtor’s interest in a fresh start, and here
clarifies that the policy applies not only on land but also on the



143

water and in the air. Viewed from a practical standpoint, this pro-
vision closes a loophole that gives intoxicated watercraft and air-
craft operators preferred treatment over intoxicated motor vehicle
drivers and denies victims of alcohol and drug related boat and
plane accidents the same rights accorded to automobile accident
victims under current law. Finally, this section corrects a grammat-
ical error in section 523(e).

Sec. 1210. Effect of Discharge. Section 1210 of the Act makes tech-
nical amendments to correct errors in section 524(a)(3) of the Bank-
ruptcy Code caused by section 257(0)(2) of Public Law 99-554 and
section 501(d)(14)(A) of Public Law 103—-394.178

Sec. 1211. Protection Against Discriminatory Treatment. Section
1211 of the Act conforms a reference to its antecedent reference in
section 525(c) of the Bankruptcy Code. The omission of “student”
before “grant” in the second place it appears in section 525(c) made
possible the interpretation that a broader limitation on lender dis-
cretion was intended, so that no loan could be denied because of
a prior bankruptcy if the lending institution was in the business
of making student loans. Section 1211 is intended to make clear
that lenders involved in making government guaranteed or insured
student loans are not barred by this Bankruptcy Code provision
from denying other types of loans based on an applicant’s bank-
ruptcy history; only student loans and grants, therefore, cannot be
denied under section 525(c) because of a prior bankruptcy.

Sec. 1212. Property of the Estate. Production payments are royalties
tied to the production of a certain volume or value of oil or gas, de-
termined without regard to production costs. They typically would
be paid by an oil or gas operator to the owner of the underlying
property on which the oil or gas is found. Under section
541(b)(4)(B)(ii) of the Bankruptcy Code, added by the Bankruptcy
Reform Act of 1994, production payments are generally excluded
from the debtor’s estate, provided they could be included only by
virtue of section 542 of the Bankruptcy Code, which relates gen-
erally to the obligation of those holding property which belongs in
the estate to turn it over to the trustee. Section 1212 of the Act
adds to this proviso a reference to section 365 of the Bankruptcy
Code, which authorizes the trustee to assume or reject an execu-
tory contract or unexpired lease. It thereby clarifies the original
Congressional intent to generally exclude production payments
from the debtor’s estate.

Sec. 1213. Preferences. Section 547 of the Bankruptcy Code author-
izes a trustee to avoid a preferential payment made to a creditor
by a debtor within 90 days of filing, whether the creditor is an in-
sider or an outsider. To address the concern that a corporate in-
sider (such as an officer or director who is a creditor of his or her
own corporation) has an unfair advantage over outside creditors,
section 547 also authorizes a trustee to avoid a preferential pay-
ment made to an insider creditor between 90 days and one year be-

178 For a description of these errors, see the appropriate footnote and amendment notes in the
United States Code.
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fore filing. Several recent cases, including DePrizio,179 allowed the
trustee to “reach-back” and avoid a transfer to a noninsider cred-
itor made within the 90-day to one-year time frame if an insider
benefitted from the transfer in some way. This had the effect of dis-
couraging lenders from obtaining loan guarantees, lest transfers to
the lender be vulnerable to recapture by reason of the debtor’s in-
sider relationship with the loan guarantor. Section 202 of the
Bankruptcy Reform Act of 1994 addressed the DePrizio problem by
inserting a new section 550(c) into the Bankruptcy Code to prevent
avoidance or recovery from a noninsider creditor during the 90-day
to one-year period even though the transfer to the noninsider bene-
fitted an insider creditor. The 1994 amendments, however, failed to
make a corresponding amendment to section 547, which deals with
the avoidance of preferential transfers. As a result, a trustee could
still utilize section 547 to avoid a preferential lien given to a non-
insider bank, more than 90 days but less than one year before
bankruptcy, if the transfer benefitted an insider guarantor of the
debtor’s debt. Accordingly, section 1213 of the Act makes a per-
fecting amendment to section 547 to provide that if the trustee
avoids a transfer given by the debtor to a noninsider for the benefit
of an insider creditor between 90 days and one year before filing,
that avoidance is valid only with respect to the insider creditor.
Thus both the previous amendment to section 550 and the per-
fecting amendment to section 547 protect the noninsider from the
avoiding powers of the trustee exercised with respect to transfers
made during the 90-day to one year pre-filing period. This provi-
sion is intended to apply to any case, including any adversary pro-
ceeding, that is pending or commenced on or after the date of en-
actment of this Act.

Sec. 1214. Postpetition Transactions. Section 1214 of the Act
amends section 549(c) of the Bankruptcy Code to clarify its applica-
tion to an interest in real property. This amendment should be con-
strued in conjunction with section 1201 of the Act.180

Sec. 1215. Disposition of Property of the Estate. Section 1215 of the
Act amends section 726(b) of the Bankruptcy Code to strike an er-
roneous reference.181

Sec. 1216. General Provisions. Section 1216 of the Act amends sec-
tion 901(a) of the Bankruptcy Code to correct an omission in a list

of sections applicable to cases under chapter 9 of title 11 of the
United States Code.

Sec. 1217. Abandonment of Railroad Line. Section 1217 of the Act
amends section 1170(e)(1) of the Bankruptcy Code to reflect the
fact that section 11347 of title 49 of the United States Code was
repealed by section 102(a) of Public Law 104-88 and that provi-
sions comparable to section 11347 appear in section 11326(a) of
title 49 of the United States Code.

Sec. 1218. Contents of Plan. Section 1218 of the Act amends section
1172(c)(1) of the Bankruptcy Code to reflect the fact that section

179 Levit v. Ingersoll Rand Fin. Corp., 874 F.2d 1186 (7th Cir. 1989); see also Ray v. City Bank
and Trust Co. (In re C-L Cartage Co.), 899 F.2d 1490 (6th Cir. 1990); Manufacturers Hanover
Leasing Corp. v. Lowrey (In re Robinson Bros. Drilling, Inc.), 892 F.2d 850 (10th Cir. 1989).

180 See supra notes 86 and 176 and accompanying text.

181 For a description of the error, see the appropriate footnote and amendment notes in the
United States Code.
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11347 of title 49 of the United States Code was repealed by section
102(a) of Public Law 104-88 and that provisions comparable to sec-
tion 11347 appear in section 11326(a) of title 49 of the United
States Code.

Sec. 1219. Bankruptcy Cases and Proceedings. Section 1219 of the
Act amends section 1334(d) of title 28 of the United States Code
to make clarifying references.182

Sec. 1220. Knowing Disregard of Bankruptcy Law or Rule. Section
1220 of the Act amends section 156(a) of title 18 of the United
States Code to make stylistic changes and correct a reference to the
Bankruptcy Code.

Sec. 1221. Transfers Made by Nonprofit Charitable Corporations.
Section 1221 of the Act amends section 363(d) of the Bankruptcy
Code to restrict the authority of a trustee to use, sell, or lease prop-
erty by a nonprofit corporation or trust. First, the use, sell or lease
of such property must be in accordance with applicable nonbank-
ruptcy law and to the extent it is not inconsistent with any relief
granted under certain specified provisions of section 362 of the
Bankruptcy Code concerning the applicability of the automatic
stay. Second, section 1221 imposes similar restrictions with regard
to plan confirmation requirements for chapter 11 cases. Third, it
amends section 541 of the Bankruptcy Code to provide that any
property of a bankruptcy estate in which the debtor is a nonprofit
corporation (as described in certain provisions of the Internal Rev-
enue Code) may not be transferred to an entity that is not such a
corporation, but only under the same conditions that would apply
if the debtor was not in bankruptcy. The amendments made by this
section apply to cases pending on the date of enactment or to cases
filed after such date. Section 1221 provides that a court may not
confirm a plan without considering whether this provision would
substantially affect the rights of a party in interest who first ac-
quired rights with respect to the debtor postpetition. Nothing in
this provision may be construed to require the court to remand or
refer any proceeding, issue, or controversy to any other court or to
require the approval of any other court for the transfer of property.

Sec. 1222. Protection of Valid Purchase Money Security Interests.
Section 1222 of the Act extends the applicable perfection period for
a security interest in property of the debtor in section 547(c)(3)(B)
of the Bankruptcy Code from 20 to 30 days.

Sec. 1223. Bankruptcy Judgeships. The substantial increase in
bankruptcy case filings clearly creates a need for additional bank-
ruptcy judgeships. In the 105th Congress, the House responded to
this need by passing H.R. 1596, which would have created addi-
tional permanent and temporary bankruptcy judgeships and ex-
tended an existing temporary position. Section 1223 extends four
existing temporary judgeships and authorizes 28 additional bank-
ruptcy judgeships. In determining the official duty stations of bank-
ruptcy judges and places of holding court pursuant to section
152(b)(1) of title 28 of the United States Code regarding the addi-
tional judgeships authorized in this section, the Judicial Con-

182For a description of the errors, see the appropriate footnote and amendment notes in the
United States Code.
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ference should consider the convenience of the parties, the district’s
geography, and factors that would facilitate better administration
of cases, such as may be presented in the Eastern District of Cali-
fornia with respect to Bakersfield, for example.

Sec. 1224. Compensating Trustees. Section 1224 of the Act amends
section 1326 of the Bankruptcy Code to provide that if a chapter
7 trustee has been allowed compensation as a result of the conver-
sion or dismissal of the debtor’s prior case pursuant to section
707(b) and some portion of that compensation remains unpaid, the
amount of any such unpaid compensation must be repaid in the
debtor’s subsequent chapter 13 case. This payment must be pro-
rated over the term of the plan and paid on a monthly basis. The
amount of the monthly payment may not exceed the greater of $25
or the amount payable to unsecured nonpriority creditors as pro-
vided by the plan, multiplied by five percent and the result divided
by the number of months of the plan.

Sec. 1225. Amendment to Section 362 of Titilell, United States
Code. Section 1225 of the Act amends section 362(b) of the Bank-
ruptcy Code to except from the automatic stay the creation or per-
fection of a statutory lien for an ad valorem property tax or for a
special tax or special assessment on real property (whether or not
ad valorem) that is imposed by a governmental unit, if such tax or
assessment becomes due after the filing of the petition.

Sec. 1226. Judicial Education. Section 1226 of the Act requires the
Director of the Federal Judicial Center, in consultation with the Di-
rector of the Executive Office for United States Trustees, to develop
materials and conduct training as may be useful to the courts in
implementing this Act, including the needs-based reforms under
section 707(b) (as amended by this Act) and amendments per-
taining to reaffirmation agreements.

Sec. 1227. Reclamation. Section 1227 of the Act amends section
546(c) of the Bankruptcy Code to provide that the rights of a trust-
ee under sections 544(a), 545, 547, and 549 are subject to the rights
of a seller of goods to reclaim goods sold in the ordinary course of
business to the debtor if: (1) the debtor, while insolvent, received
these goods not later than 45 days prior to the commencement of
the case, and (2) written demand for reclamation of the goods is
made not later than 45 days after receipt of such goods by the debt-
or or not later than 20 days after the commencement of the case,
if the 45-day period expires after the commencement of the case.
If the seller fails to provide notice in the manner provided in this
provision, the seller may still assert the rights set forth in section
503(b)(7) of the Bankruptcy Code. Section 1227(b) amends Bank-
ruptcy Code section 503(b) to provide that the value of any goods
received by a debtor not later than within 20 days prior to the com-
mencement of a bankruptcy case in which the goods have been sold
to the debtor in the ordinary course of the debtor’s business is an
allowed administrative expense.

Sec. 1228. Providing Requested Tax Documents to the Court. Sub-
section (a) of section 1228 of the Act provides that the court may
not grant a discharge to an individual in a case under chapter 7
unless requested tax documents have been provided to the court.
Section 1228(b) similarly provides that the court may not confirm



147

a chapter 11 or 13 plan unless requested tax documents have been
filed with the court. Section 1228(c) directs the court to destroy
documents submitted in support of a bankruptcy claim not sooner
than three years after the date of the conclusion of a bankruptcy
case filed by an individual debtor under chapter 7, 11, or 13. In the
event of a pending audit or enforcement action, the court may ex-
tend the time for destruction of such requested tax documents.

Sec. 1229. Encouraging Creditworthiness. Subsection (a) of section
1229 of the Act expresses the sense of the Congress that certain
lenders may sometimes offer credit to consumers indiscriminately
and that resulting consumer debt may be a major contributing fac-
tor leading to consumer insolvency. Section 1229(b) directs the
Board of Governors of the Federal Reserve to study certain con-
sumer credit industry solicitation and credit granting practices as
well as the effect of such practices on consumer debt and insol-
vency. The specified practices involve the solicitation and extension
of credit on an indiscriminate basis that encourages consumers to
accumulate additional debt and where the lender fails to ensure
that the consumer borrower is capable of repaying the debt. Section
1229(c) requires the study described in subsection (b) to be pre-
pared within 12 months from the date of the Act’s enactment. This
provision authorizes the Board to issue regulations requiring addi-
tional disclosures to consumers and permits it to undertake any
other actions consistent with its statutory authority, which are nec-
essary to ensure responsible industry practices and to prevent re-
sulting consumer debt and insolvency.

Sec. 1230. Property No Longer Subject to Redemption. Section 1230
of the Act amends section 541(b) of the Bankruptcy Code to provide
that, under certain circumstances, an interest of the debtor in tan-
gible personal property (other than securities, or written or printed
evidences of indebtedness or title) that the debtor pledged or sold
as collateral for a loan or advance of money given by a person li-
censed under law to make such loan or advance is not property of
the estate. Subject to subchapter III of chapter 5 of the Bankruptcy
Code, the provision applies where: (1) the property is in the posses-
sion of the pledgee or transferee; (2) the debtor has no obligation
to repay the money, redeem the collateral, or buy back the property
at a stipulated price; and (3) neither the debtor nor the trustee
have exercised any right to redeem provided under the contract or
State law in a timely manner as provided under state law and sec-
tion 108(b) of the Bankruptcy Code.

Sec. 1231. Trustees. Section 1231 of the Act establishes a series of
procedural protections for chapter 7 and chapter 13 trustees con-
cerning final agency decisions relating to trustee appointments and
future case assignments. Section 1231(a) amends section 586(d) of
title 28 of the United States Code to allow a chapter 7 or chapter
13 trustee to obtain judicial review of such decisions by com-
mencing an action in the United States district court after the
trustee exhausts all available administrative remedies. Unless the
trustee elects to have an administrative hearing on the record, the
trustee is deemed to have exhausted all administrative remedies
under this provision if the agency fails to make a final agency deci-
sion within 90 days after the trustee requests an administrative
remedy. The provision requires the Attorney General to promulgate
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procedures to implement this provision. It further provides that the
agency’s decision must be affirmed by the district court unless it
is unreasonable and without cause based on the administrative
record before the agency.

Section 1231(b) amends section 586(e) of title 28 of the United
States Code to permit a chapter 13 trustee to obtain judicial review
of certain final agency actions relating to claims for actual, nec-
essary expenses under section 586(e). The trustee may commence
an action in the United States district court where the trustee re-
sides. The agency’s decision must be affirmed by the district court
unless it is unreasonable and without cause based on the adminis-
trative record before the agency. It directs the Attorney General to
prescribe procedures to implement this provision.

Sec. 1232. Bankruptcy Forms. Section 1232 of the Act amends sec-
tion 2075 of title 28 of the United States Code to a form to be pre-
scribed for the statement specified under section 707(b)(2)(C) of the
Bankruptcy Code and to promulgate general rules on the content
of such statement.

Sec. 1233. Direct Appeals of Bankruptcy Matters to Courts of Ap-
peals. Under current law, appeals from decisions rendered by the
bankruptcy court are either heard by the district court or a bank-
ruptcy appellate panel. In addition to the time and cost factors at-
tendant to the present appellate system, decisions rendered by a
district court as well as a bankruptcy appellate panel are generally
not binding and lack stare decisis value.

To address these problems, section 1233 of the Act amends sec-
tion 158(d) of title 28 to establish a procedure to facilitate appeals
of certain decisions, judgments, orders and decrees of the bank-
ruptcy courts to the circuit courts of appeals by means of a two-
step certification process. The first step is a certification by the
bankruptcy court, district court, or bankruptcy appellate panel (act-
ing on its own motion or on the request of a party, or the appel-
lants and appellees acting jointly). Such certification must be
issued by the lower court if: (1) the bankruptcy court, district court,
or bankruptcy appellate panel determines that one or more of cer-
tain specified standards are met; or (2) a majority in number of the
appellants and a majority in number of the appellees request cer-
tification and represent that one or more of the standards are met.
The second step is authorization by the circuit court of appeals. Ju-
risdiction for the direct appeal would exist in the circuit court of
appeals only if the court of appeals authorizes the direct appeal.

This procedure is intended to be used to settle unresolved ques-
tions of law where there is a need to establish clear binding prece-
dent at the court of appeals level, where the matter is one of public
importance, where there is a need to resolve conflicting decisions
on a question of law, or where an immediate appeal may materially
advance the progress of the case or proceeding. The courts of ap-
peals are encouraged to authorize direct appeals in these cir-
cumstances. While fact-intensive issues may occasionally offer
grounds for certification even when binding precedent already ex-
ists on the general legal issue in question, it is anticipated that
this procedure will rarely be used in that circumstance or in an at-
tempt to bring to the circuit courts of appeals matters that can ap-
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propriately be resolved initially by district court judges or bank-
ruptcy appellate panels.

Sec. 1234. Involuntary Cases. Section 1234 of the Act amends the
Bankruptcy Code’s criteria for commencing an involuntary bank-
ruptcy case. Current law renders a creditor ineligible if its claim
is contingent as to liability or the subject of a bona fide dispute.
This provision amends section 303(b)(1) to specify that a creditor
would be ineligible to file an involuntary petition if the creditor’s
claim was the subject of a bona fide dispute as to liability or
amount. It further provides that the claims needed to meet the
monetary threshold must be undisputed. The provision makes a
conforming revision to section 303(h)(1). Section 1234 becomes ef-
fective on the date of enactment of this Act and applies to cases
commenced before, on, and after such date.

Sec. 1235. Federal Election Law Fines and Penalties as Non-
dischargeable Debt. Section 1235 of the Act amends section 523(a)
of the Bankruptcy Code to make debts incurred to pay fines or pen-
alties imposed under Federal election law nondischargeable.

TITLE XIII. CONSUMER CREDIT DISCLOSURE

Sec. 1301. Enhanced Disclosures under an Open End Credit Plan.
Section 1301 of the Act amends section 127(b) of the Truth in
Lending Act to mandate the inclusion of certain specified disclo-
sures in billing statements with respect to various open end credit
plans. In general, these statements must contain an example of the
time it would take to repay a stated balance at a specified interest
rate. In addition, they must warn the borrower that making only
the minimum payment will increase the amount of interest that
must be paid and the time it takes to repay the balance. Further,
a toll-free telephone number must be provided where the borrower
can obtain an estimate of the time it would take to repay the bal-
ance if only minimum payments are made. With respect to a cred-
itor whose compliance with title 15 of the United States Code is en-
forced by the Federal Trade Commission (FTC), the billing state-
ment must advise the borrower to contact the FTC at a toll-free
telephone number to obtain an estimate of the time it would take
to repay the borrower’s balance. Section 1301(a) permits the cred-
itor to substitute an example based on a higher interest rate. As
necessary, the provision requires the Board of Governors of the
Federal Reserve System (“Board”), to periodically recalculate by
rule the interest rate and repayment periods specified in Section
1301(a). With respect to the toll-free telephone number, section
1301(a) permits a third party to establish and maintain it. Under
certain circumstances, the toll-free number may connect callers to
an automated device.

For a period not to exceed 24 months from the effective date of
the Act, the Board is required to establish and maintain a toll-free
telephone number (or provide a toll-free telephone number estab-
lished and maintained by a third party) for use by creditors that
are depository institutions (as defined in section 3 of the Federal
Deposit Insurance Act), including a Federal or state credit union
(as defined in section 101 of the Federal Credit Union Act), with
total assets not exceeding $250 million. Not later than six months
prior to the expiration of the 24-month period, the Board must sub-
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mit a report on this program to the Committee on Banking, Hous-
ing, and Urban Affairs of the Senate, and the Committee on Finan-
cial Services of the House of Representatives. In addition, section
1301(a) requires the Board to establish a detailed table illustrating
the approximate number of months that it would take to repay an
outstanding balance if a consumer pays only the required minimum
month payments and if no other advances are made. The table
should reflect a significant number of different annual percentage
rates, and account balances, minimum payment amounts. The
Board must also promulgate regulations providing instructional
guidance regarding the manner in which the information contained
in the tables should be used to respond to a request by an obligor
under this provision. Section 1301(a) provides that the disclosure
requirements of this provision are inapplicable to any charge card
account where the primary purpose of which is to require payment
of charges in full each month.

Section 1301(b)(1) requires the Federal Reserve Board to promul-
gate regulations implementing section 1301(a)s amendments to
section 127. Section 1301(b)(2) specifies that the effective date of
the amendments under subsection (a) and the regulations required
under this provision shall not take effect until the later of 18
months after the date of enactment of this Act or 12 months after
the publication of final regulations by the Board.

Section 1301(c) authorizes the Federal Reserve Board to conduct
a study to determine the types of information available to potential
borrowers from consumer credit lending institutions regarding fac-
tors qualifying potential borrowers for credit, repayment require-
ments, and the consequences of default. The provision specifies the
factors that should be considered. The study’s findings must be
submitted to Congress and include recommendations for legislative
initiatives, based on the Board’s findings.

Sec. 1302. Enhanced Disclosure for Credit Extensions Secured by a
Duwelling. Subsection (a)(1) of section 1302 of the Act amends sec-
tion 127A(a)(13) of the Truth in Lending Act to require a statement
in any case in which the extension of credit exceeds the fair market
value of a dwelling specifying that the interest on the portion of the
credit extension that is greater than the fair market value of the
dwelling is not tax deductible for Federal income tax purposes. Sec-
tion 1302(a)(2) amends section 147(b) of the Truth in Lending Act
to require an advertisement relating to an extension of credit that
may exceed the fair market value of a dwelling and such advertise-
ment is disseminated in paper form to the public or through the
Internet (as opposed to dissemination by radio or television) to in-
clude a specified statement. The statement must disclose that the
interest on the portion of the credit extension that is greater than
the fair market value of the dwelling is not tax deductible for Fed-
eral income tax purposes and that the consumer should consult a
tax advisor for further information regarding the deductibility of
interest and charges.

With respect to non-open end credit extensions, section 1302(b)(1)
amends section 128 of the Truth in Lending Act to require that a
consumer receive a specified statement at the time he or she ap-
plies for credit with respect to a consumer credit transaction se-
cured by the consumer’s principal dwelling and where the credit ex-
tension may exceed the fair market value of the dwelling. The
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statement must disclose that the interest on the portion of the
credit extension that exceeds the dwelling’s fair market value is not
tax deductible for Federal income tax purposes and that the con-
sumer should consult a tax advisor for further information regard-
ing the deductibility of interest and charges. Section 1302(b)(2) re-
quires certain advertisements disseminated in paper form to the
public or through the Internet that relate to a consumer credit
transaction secured by a consumer’s principal dwelling where the
extension of credit may exceed the dwelling’s fair market value to
contain specified statements. These statements advise that the in-
terest on the portion of the credit extension that is greater than the
fair market value of the dwelling is not tax deductible for Federal
income tax purposes and that the consumer should consult a tax
advisor for further information regarding the deductibility of inter-
est and charges.

Section 1302(c)(1) requires the Federal Reserve Board to promul-
gate regulations implementing the amendments effectuated by this
provision. Section 1302(c)(2) provides that these regulations shall
not take effect until the later of 12 months following the Act’s en-
actment date or 12 months after the date of publication of such
final regulations by the Board.

Sec. 1303. Disclosures Related to “Introductory Rates.” Subsection
(a) of section 1303 of the Act amends section 127(¢c) of the Truth
in Lending Act by adding a provision to specify further require-
ments for applications, solicitations and related materials that are
subject to section 127(c)(1). With respect to an application or solici-
tation to open a credit card account and all promotional materials
accompanying such application or solicitation involving an “intro-
ductory rate” offer, such materials must do the following if they
offer a temporary annual percentage rate of interest:

1. the term “introductory” in immediate proximity to each list-
ing of the temporary annual percentage interest rate appli-
cable to such account;

2. if the annual percentage interest rate that will apply after
the end of the temporary rate period will be a fixed rate, the
time period in which the introductory period will end and
the annual percentage rate that will apply after the end of
the introductory period must be clearly and conspicuously
stated in a prominent location closely proximate to the first
listing of the temporary annual percentage rate;

3. if the annual percentage rate that will apply after the end
of the temporary rate period will vary in accordance with an
index, the time period in which the introductory period will
end and the rate that will apply after that, based on an an-
nual percentage rate that was in effect 60 days before the
date of mailing of the application or solicitation must be
clearly and conspicuously stated in a prominent location
closely proximate to the first listing of the temporary an-
nual percentage rate.

The second and third provisions described above do not apply to
any listing of a temporary annual percentage rate on an envelope
or other enclosure in which an application or solicitation to open
a credit card account is mailed. With respect to an application or
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solicitation to open a credit card account for which disclosure is re-
quired pursuant to section 127(c)(1) of the Truth in Lending Act,
section 1303(a) specifies that certain statements be made if the
rate of interest is revocable under any circumstance or upon any
event. The statements must clearly and conspicuously appear in a
prominent manner on or with the application or solicitation. The
disclosures include a general description of the circumstances that
may result in the revocation of the temporary annual percentage
rate and an explanation of the type of interest rate that will apply
upon revocation of the temporary rate.

To implement this provision, section 1303(b) amends section
127(c) of the Truth in Lending Act to define various relevant terms
and requires the Board to promulgate regulations. The provision
does not become effective until the earlier of 12 months after the
Act’s enactment date or 12 months after the date of publication of
such final regulations.

Sec. 1304. Internet-Based Credit Card Solicitations. Subsection (a)
of section 1304 of the Act amends section 127(c) of the Truth in
Lending Act to require any solicitation to open a credit card ac-
count for an open end consumer credit plan through the Internet
or other interactive computer service to clearly and conspicuously
include the disclosures required under section 127(c)(1)(A) and (B).
It also specifies that the disclosure required pursuant to section
127(c)(1)(A) be readily accessible to consumers in close proximity to
the solicitation and be updated regularly to reflect current policies,
terms, and fee amounts applicable to the credit card account. Sec-
tion 1304(a) defines terms relevant to the Internet.

Section 1304(b) requires the Federal Reserve Board to promul-
gate regulations implementing this provision. It also provides that
the amendments effectuated by section 1304 do not take effect until
the later of 12 months after the Act’s enactment date or 12 months
after the date of publication of such regulations.

Sec. 1305. Disclosures Related to Late Payment Deadlines and Pen-
alties. Subsection (a) of section 1305 of the Act amends section
127(b) of the Truth in Lending Act to provide that if a late pay-
ment fee is to be imposed due to the obligor’s failure to make pay-
ment on or before a required payment due date, the billing state-
ment must specify the date on which that payment is due (or if dif-
ferent the earliest date on which a late payment fee may be
charged) and the amount of the late payment fee to be imposed if
payment is made after such date.

Section 1305(b) requires the Federal Reserve Board to promul-
gate regulations implementing this provision. The amendments ef-
fectuated by this provision and the regulations promulgated there-
under shall not take effect until the later of 12 months after the
Act’s enactment date or 12 months after the date of publication of
the regulations.

Sec. 1306. Prohibition on Certain Actions for Failure to Incur Fi-
nance Charges. Subsection (a) of section 1306 of the Act amends
section 127 of the Truth in Lending Act to add a provision prohib-
iting a creditor of an open end consumer credit plan from termi-
nating an account prior to its expiration date solely because the
consumer has not incurred finance charges on the account. The
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provision does not prevent the creditor from terminating such ac-
count for inactivity for three or more consecutive months.

Section 1306(b) requires the Federal Reserve Board to promul-
gate regulations implementing the amendments effectuated by sec-
tion 1306(a) and provides that they do not become effective until
the later of 12 months after the Act’s enactment date or 12 months
after the date of publication of such final regulations.

Sec. 1307. Dual Use Debit Card. Subsection (a) of section 1307 of
the act provides that the Federal Reserve Board may conduct a
study and submit a report to Congress containing its analysis of
consumer protections under existing law to limit the liability of
consumers for unauthorized use of a debit card or similar access
device. The report must include recommendations for legislative
initiatives, if any, based on its findings.

Section 1307(b) provides that the Federal Reserve Board, in pre-

paring its report, may include analysis of section 909 of the Elec-
tronic Fund Transfer Act to the extent this provision is in effect at
the time of the report and the implementing regulations. In addi-
tion, the analysis may pertain to whether any voluntary industry
rules have enhanced or may enhance the level of protection af-
forded consumers in connection with such unauthorized use liabil-
ity and whether amendments to the Electronic Fund Transfer Act
or implementing regulations are necessary to further address ade-
quate protection for consumers concerning unauthorized use liabil-
ity.
Sec. 1308. Study of Bankruptcy Impact of Credit Extended to De-
pendent Students. Section 1308 of the Act directs the Board of Gov-
ernors of the Federal Reserve to study the impact that the exten-
sion of credit to dependents (defined under the Internal Revenue
Code of 1986) who are enrolled in postsecondary educational insti-
tutions has on the rate of bankruptcy cases filed. The report must
be submitted to the Senate and House of Representatives no later
than one year from the Act’s enactment date.

Sec. 1309. Clarification of Clear and Conspicuous. Subsection (a) of
section 1309 of the Act requires the Board (in consultation with
other Federal banking agencies, the National Credit Union Admin-
istration Board, and the Federal Trade Commission) to promulgate
regulations not later than six months after the Act’s enactment
date to provide guidance on the meaning of the term “clear and
conspicuous” as it is used in section 127(b)(11)(A), (B) and (C) and
section 127(c)(6)(A)(ii) and (iii) of the Truth in Lending Act.

Section 1309(b) provides that regulations promulgated under sec-
tion 1309(a) shall include examples of clear and conspicuous model
disclosures for the purpose of disclosures required under the Truth
in Lending Act provisions set forth therein.

Section 1309(c) requires the Federal Reserve Board, in promul-
gating regulations under this provision, to ensure that the clear
and conspicuous standard required for disclosures made under the
Truth in Lending Act provisions set forth in section 1309(a) can be
implemented in a manner that results in disclosures which are rea-
sonably understandable and designed to call attention to the na-
ture and significance of the information in the notice.
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TITLE XIV. PREVENTING CORPORATE BANKRUPTCY ABUSE

Sec. 1401. Employee Wage and Benefit Priorities. Section 1401 of
the Act amends Bankruptcy Code section 507(a) to provide height-
ened protections for employees by increasing the monetary cap on
wage and employee benefit claims entitled to priority under the
Bankruptcy Code from $4,650 to $10,000 and lengthens the
reachback period for wage claims from 90 days to 180 days. As few
employees will continue working without pay for an extended pe-
riod, the principal effect of extending the time period to 180 days
is that a greater portion of unpaid vacation, severance, and sick
leave pay will be entitled to priority payment.

Sec. 1402. Fraudulent Transfers and Obligations. Section 1402 of
the Act amends section 548 of the Bankruptcy Code to enhance the
recovery of avoidable transfers and excessive prepetition compensa-
tion, such as bonuses, paid to insiders of a debtor. It effectuates
two changes to current law that would make it easier for a trustee
to avoid pre-petition transfers. First, section 1402(1) extends the
one-year reachback period for fraudulent transfers to two years.
Second, section 1402(2) amends Bankruptcy Code section 548(a) to
clarify that it permits the recovery of any transfer to or an obliga-
tion incurred for the benefit of an insider under an employment
contract, under certain conditions. In addition, section 1402 adds a
new provision to section 548 authorizing a bankruptcy trustee to
avoid any transfer of an interest of the debtor in property that was
made on or within the ten-year period preceding the filing of the
debtor’s bankruptcy case if: (a) the transfer was made to a self-set-
tled trust or similar device; (b) the transfer was made by the debt-
or; (¢) the debtor is a beneficiary of such trust or similar device;
and (d) the debtor made such transfer with actual intent to hinder,
delay, or defraud any entity to which the debtor was or became, on
or after the date of such transfer, indebted. For purposes of this
provision, a transfer includes a transfer made in anticipation of
any money judgment, criminal fine, or similar obligation or which
the debtor believed would be incurred as a result of: (1) a violation
of Federal or state securities laws, regulations, or orders; or (2)
fraud, deceit, or manipulation in fiduciary capacity or in connection
with the purchase or sale of a security under specified provisions
of the Federal securities laws.

Sec. 1403. Payment of Insurance Benefits to Retired Employees.
Current bankruptcy law prevents a chapter 11 debtor from unilat-
erally modifying certain retiree benefits, such as health insurance,
during the pendency of the bankruptcy case unless an authorized
retiree representative is appointed and agrees to the modification,
or the court authorizes the modification. Section 1403 amends
Bankruptcy Code section 1114 to prevent debtors from evading
these requirements by terminating retiree benefit plans on the eve
of bankruptcy. The amendment would require retroactive reinstate-
ment of retiree benefits that were modified within 180 days before
the debtor filed for bankruptcy protection, unless the court finds
that the balance of the equities clearly favors the modification.

Sec. 1404. Debts Nondischargeable If Incurred in Violation of Secu-
rities Fraud Laws. Bankruptcy Code section 523(a)(19) makes cer-
tain debts nondischargeable that result from the violation of Fed-
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eral securities law, state securities law, or any regulation or order
issued under such Federal or state securities law nondischargeable.
Section 1404 amends Bankruptcy Code section 523(a)(19)(B) to pro-
vide that it applies to such debts that result before, on, or after the
date on which the petition was filed from any judgment, order, con-
sent order, decree, settlement agreement, or from any court or ad-
ministrative order for damages or for other specified payments
owed by the debtor. Section 1404 is effective as of July 30, 2002.

Sec. 1405. Appointment of Trustee in Cases of Suspected Fraud.
Section 1405 amends Bankruptcy Code section 1104 to require the
United States trustee to move for the appointment of a trustee if
there are reasonable grounds to suspect that current members of
a chapter 11 debtor’s governing body, chief executive officer, chief
financial officer, or members of the debtor’s governing body who se-
lected the debtor’s chief executive officer or chief financial officer
participated in actual fraud, dishonesty, or criminal conduct in the
management of the debtor or the debtor’s public financial report-
ing.

Sec. 1406. Effective Date; Application of Amendments. Section 1406
provides that title XIV, with the exception of one provision, takes
effect on the date of enactment of this Act and the amendments
apply only to cases commenced after such date. The exception ap-
plies to section 1402(1) of the Act, which applies only to cases com-
menced under the Bankruptcy Code more than one year after the
date of enactment of this Act.

TITLE XV. GENERAL EFFECTIVE DATE; APPLICATION OF AMENDMENTS

Sec. 1501. Effective Date; Application of Amendments. Subsection
(a) of section 1501 of the Act provides that the Act shall take effect
180 days after the date of enactment, unless otherwise specified in
this Act. Section 1501(b) provides that the amendments made by
this Act shall not apply to cases commenced under the Bankruptcy
Code before the Act’s effective date, unless otherwise specified in
this Act. The provision specifies that the amendments made by sec-
tions 308, 322 and 330 shall apply to cases commenced on or after
the date of enactment of this Act.

Sec. 1502. Technical Corrections. In light of the renumbering of a
paragraph in Bankruptcy Code section 507 as effectuated by sec-
tion 212 of this Act, section 1502 corrects various cross-references
in the Bankruptcy Code to reflect such renumbering.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics,
existing law in which no change is proposed is shown in roman):
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TITLE 11, UNITED STATES CODE
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1. General Provisions ...........c.ccceiiiiiiiiiiiiniiniieieeeeeeee e 101
£ £ ES Ed ES * ES
[12. Adjustment of Debts of Family Farmers with Regular Annual
INCOME ...t 12011
12. Adjustments of Debts of a Family Farmer or Family Fisherman
with Regular Annual Income .....................oocccveeeeceeeeeeieeeeeeeeenneenn, 1201
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15. Ancillary and Other Cross-Border Cases ...................cccoeeeevveeeecuveeannns 1501
CHAPTER 1—GENERAL PROVISIONS
Sec.
101. Definitions.
£ £ ES £ £ * £
111. Nonprofit budget and credit counseling agencies; financial management in-

112.

structional courses.
Prohibition on disclosure of name of minor children.

§101. Definitions

[In this title—1 In this title the following definitions shall

apply:

(1) The term “accountant” means accountant authorized
under applicable law to practice public accounting, and in-
cludes professional accounting association, corporation, or part-
nership, if so authorizedl[;].

(2) The term “affiliate” means—

* * * * * * *

(D) entity that operates the business or substantially
all of the property of the debtor under a lease or operating
agreementl[;].

(3) The term “assisted person” means any person whose
debts consist primarily of consumer debts and the value of
whose nonexempt property is less than $150,000.

(4) The term “attorney” means attorney, professional law
association, corporation, or partnership, authorized under ap-
plicable law to practice lawl[;1.

(4A) The term “bankruptcy assistance” means any goods or
services sold or otherwise provided to an assisted person with
the express or implied purpose of providing information, advice,
counsel, document preparation, or filing, or attendance at a
creditors’ meeting or appearing in a case or proceeding on be-
half of another or providing legal representation with respect to
a case or proceeding under this title.

(5) The term “claim” means—

(B) right to an equitable remedy for breach of perform-
ance if such breach gives rise to a right to payment,
whether or not such right to an equitable remedy is re-
duced to judgment, fixed, contingent, matured, unmatured,
disputed, undisputed, secured, or unsecuredl[;].

(6) The term “commodity broker” means futures commis-
sion merchant, foreign futures commission merchant, clearing
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organization, leverage transaction merchant, or commodity op-
tions dealer, as defined in section 761 of this title, with respect
to 1W{li]ch there is a customer, as defined in section 761 of this
title[;].

(7) The term “community claim” means claim that arose
before the commencement of the case concerning the debtor for
which property of the kind specified in section 541(a)(2) of this
title is liable, whether or not there is any such property at the
time of the commencement of the casel;].

(7A) The term “commercial fishing operation” means—

(A) the catching or harvesting of fish, shrimp, lobsters,
urchins, seaweed, shellfish, or other aquatic species or
products of such species; or

(B) for purposes of section 109 and chapter 12, aqua-
culture activities consisting of raising for market any spe-
cies or product described in subparagraph (A).

(7B) The term “commercial fishing vessel” means a vessel
used by a family fisherman to carry out a commercial fishing
operation.

(8) The term “consumer debt” means debt incurred by an
individual primarily for a personal, family, or household
purposel;].

(9) The term “corporation”—

(B) does not include limited partnershipl;].

(10) The term “creditor” means—

* *k *k % * * *

(C) entity that has a community claim[;].
(10A) The term “current monthly income”—

(A) means the average monthly income from all sources
that the debtor receives (or in a joint case the debtor and
the debtor’s spouse receive) without regard to whether such
income is taxable income, derived during the 6-month pe-
riod ending on—

(i) the last day of the calendar month immediately
preceding the date of the commencement of the case if
the debtor files the schedule of current income required
by section 521(a)(1)(B)(ii); or

(ii) the date on which current income is determined
by the court for purposes of this title if the debtor does
not file the schedule of current income required by sec-
tion 521(a)(1)(B)(ii); and
(B) includes any amount paid by any entity other than

the debtor (or in a joint case the debtor and the debtor’s
spouse), on a regular basis for the household expenses of
the debtor or the debtor’s dependents (and in a joint case
the debtor’s spouse if not otherwise a dependent), but ex-
cludes benefits received under the Social Security Act, pay-
ments to victims of war crimes or crimes against humanity
on account of their status as victims of such crimes, and
payments to victims of international terrorism (as defined
in section 2331 of title 18) or domestic terrorism (as defined
in section 2331 of title 18) on account of their status as vic-
tims of such terrorism.
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(11) The term “custodian” means—

% * * * % * *

(C) trustee, receiver, or agent under applicable law, or
under a contract, that is appointed or authorized to take
charge of property of the debtor for the purpose of enforc-
ing a lien against such property, or for the purpose of gen-
eral administration of such property for the benefit of the
debtor’s creditors[;].

(12) The term “debt” means liability on a claiml[;].

[(12A) “debt for child support” means a debt of a kind
specified in section 523(a)(5) of this title for maintenance or
support of a child of the debtor;]

(12A) The term “debt relief agency” means any person who
provides any bankruptcy assistance to an assisted person in re-
turn for the payment of money or other valuable consideration,
or who is a bankruptcy petition preparer under section 110, but
does not include—

(A) any person who is an officer, director, employee, or
agent of a person who provides such assistance or of the
bankruptcy petition preparer;

(B) a nonprofit organization that is exempt from tax-
ation under section 501(c)(3) of the Internal Revenue Code
of 1986;

(C) a creditor of such assisted person, to the extent that
the creditor is assisting such assisted person to restructure
any debt owed by such assisted person to the creditor;

(D) a depository institution (as defined in section 3 of
the Federal Deposit Insurance Act) or any Federal credit
union or State credit union (as those terms are defined in
section 101 of the Federal Credit Union Act), or any affil-
late or subsidiary of such depository institution or credit
union; or

(E) an author, publisher, distributor, or seller of works
subject to copyright protection under title 17, when acting
in such capacity.

(13) The term “debtor” means person or municipality con-
cerning which a case under this title has been commencedl[;].

(13A) The term “debtor’s principal residence”—

(A) means a residential structure, including incidental
property, without regard to whether that structure is at-
tached to real property; and

(B) includes an individual condominium or cooperative
unit, a mobile or manufactured home, or trailer.

[(14) “disinterested person” means person that—

[(A) is not a creditor, an equity security holder, or an
insider;

[(B) is not and was not an investment banker for any
outstanding security of the debtor;

[(C) has not been, within three years before the date
of the filing of the petition, an investment banker for a se-
curity of the debtor, or an attorney for such an investment
banker in connection with the offer, sale, or issuance of a
security of the debtor;
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[(D) is not and was not, within two years before the
date of the filing of the petition, a director, officer, or em-
ployee of the debtor or of an investment banker specified
in subparagraph (B) or (C) of this paragraph; and

[(E) does not have an interest materially adverse to
the interest of the estate or of any class of creditors or eq-
uity security holders, by reason of any direct or indirect re-
lationship to, connection with, or interest in, the debtor or
an investment banker specified in subparagraph (B) or (C)
of this paragraph, or for any other reason;]

(14) The term “disinterested person” means a person that—

(A) is not a creditor, an equity security holder, or an
insider;

(B) is not and was not, within 2 years before the date
of the filing of the petition, a director, officer, or employee
of the debtor; and

(C) does not have an interest materially adverse to the
interest of the estate or of any class of creditors or equity
security holders, by reason of any direct or indirect rela-
tionship to, connection with, or interest in, the debtor, or for
any other reason.

(14A) The term “domestic support obligation” means a debt
that accrues before, on, or after the date of the order for relief
in a case under this title, including interest that accrues on that
debt as provided under applicable nonbankruptcy law notwith-
standing any other provision of this title, that is—

(A) owed to or recoverable by—

(i) a spouse, former spouse, or child of the debtor
or such child’s parent, legal guardian, or responsible
relative; or

(it) a governmental unit;

(B) in the nature of alimony, maintenance, or support
(including assistance provided by a governmental unit) of
such spouse, former spouse, or child of the debtor or such
child’s parent, without regard to whether such debt is ex-
pressly so designated;

(C) established or subject to establishment before, on,
or after the date of the order for relief in a case under this
title, by reason of applicable provisions of—

(i) a separation agreement, divorce decree, or prop-
erty settlement agreement;

(it) an order of a court of record; or

(iii) a determination made in accordance with ap-
pliflable nonbankruptcy law by a governmental unit;
an
(D) not assigned to a nongovernmental entity, unless

that obligation is assigned voluntarily by the spouse,

former spouse, child of the debtor, or such child’s parent,
legal guardian, or responsible relative for the purpose of
collecting the debt.

(15) The term “entity” includes person, estate, trust, gov-
ernmental unit, and United States trusteel;].

(16) The term “equity security” means—

* * *k & * * *k
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(C) warrant or right, other than a right to convert, to
purchase, sell, or subscribe to a share, security, or interest
of a kind specified in subparagraph (A) or (B) of this
paragraphl[;l.

(17) The term “equity security holder” means holder of an
equity security of the debtor[;].

(18) The term “family farmer” means—

(A) individual or individual and spouse engaged in a
farming operation whose aggregate debts do not exceed
[$1,500,000]1 $3,237,000 and not less than [80] 50 percent
of whose aggregate noncontingent, liquidated debts (ex-
cluding a debt for the principal residence of such indi-
vidual or such individual and spouse unless such debt
arises out of a farming operation), on the date the case is
filed, arise out of a farming operation owned or operated
by such individual or such individual and spouse, and such
individual or such individual and spouse receive from such
farming operation more than 50 percent of such individ-
ual’s or such individual and spouse’s gross income [for the
taxable year preceding the taxable year] for—

(i) the taxable year preceding; or

(ii) each of the 2d and 3d taxable years preceding;

the taxable year in which the case concerning such indi-

vidual or such individual and spouse was filed; or

(B) corporation or partnership in which more than 50
percent of the outstanding stock or equity is held by one
family, or by one family and the relatives of the members
of such family, and such family or such relatives conduct
the farming operation, and

(i) its aggregate debts do not exceed [$1,500,0001
$3,237,000 and not less than [80] 50 percent of its ag-
gregate noncontingent, liquidated debts (excluding a
debt for one dwelling which is owned by such corpora-
tion or partnership and which a shareholder or part-
ner maintains as a principal residence, unless such
debt arises out of a farming operation), on the date the
case is filed, arise out of the farming operation owned
or Ci)pemted by such corporation or such partnership;
an

(iii) if such corporation issues stock, such stock is
not publicly tradedl;].

(19) The term “family farmer with regular annual income”
means family farmer whose annual income is sufficiently sta-
ble and regular to enable such family farmer to make pay-
ments under a plan under chapter 12 of this titlel;].

(19A) The term “family fisherman” means—

(A) an individual or individual and spouse engaged in
a commercial fishing operation—

(i) whose aggregate debts do not exceed $1,500,000
and not less than 80 percent of whose aggregate non-
contingent, liquidated debts (excluding a debt for the
principal residence of such individual or such indi-
vidual and spouse, unless such debt arises out of a
commercial fishing operation), on the date the case is
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filed, arise out of a commercial fishing operation

owned or operated by such individual or such indi-

vidual and spouse; and

(it) who receive from such commercial fishing oper-
ation more than 50 percent of such individual’s or such
individual’s and spouse’s gross income for the taxable
year preceding the taxable year in which the case con-
cerning such individual or such individual and spouse
was filed; or
(B) a corporation or partnership—

(i) in which more than 50 percent of the out-
standing stock or equity is held by—

(D 1 family that conducts the commercial fish-
ing operation; or

(ID) 1 family and the relatives of the members
of such family, and such family or such relatives
conduct the commercial fishing operation; and

(it)(I) more than 80 percent of the value of its as-
sets consists of assets related to the commercial fishing
operation;

(II) its aggregate debts do not exceed $1,500,000
and not less than 80 percent of its aggregate noncontin-
gent, liquidated debts (excluding a debt for 1 dwelling
which is owned by such corporation or partnership and
which a shareholder or partner maintains as a prin-
cipal residence, unless such debt arises out of a com-
mercial fishing operation), on the date the case is filed,
arise out of a commercial fishing operation owned or
operated by such corporation or such partnership; and

(IID) if such corporation issues stock, such stock is
not publicly traded.

(19B) The term “family fisherman with regular annual in-
come” means a family fisherman whose annual income is suffi-
ciently stable and regular to enable such family fisherman to
make payments under a plan under chapter 12 of this title.

(20) The term “farmer” means (except when such term ap-
pears in the term “family farmer”) person that received more
than 80 percent of such person’s gross income during the tax-
able year of such person immediately preceding the taxable
year of such person during which the case under this title con-
cerning such person was commenced from a farming operation
owned or operated by such personl;].

(21) The term “farming operation” includes farming, tillage
of the soil, dairy farming, ranching, production or raising of
crops, poultry, or livestock, and production of poultry or live-
stock products in an unmanufactured statel;].

(21A) The term “farmout agreement” means a written
agreement in which—

(B) such other entity (either directly or through its
agents or its assigns), as consideration, agrees to perform
drilling, reworking, recompleting, testing, or similar or re-
lated operations, to develop or produce liquid or gaseous
hydrocarbons on the propertyl;].
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(21B) The term “Federal depository institutions regulatory
agency” means—
% * *k % % * *k

(D) with respect to any insured depository institution
for which the Federal Deposit Insurance Corporation has
been appointed conservator or receiver, the Federal De-
posit Insurance Corporation[;l.

[(22) the term “financial institution”—

[(A) means—

[(i) a Federal reserve bank or an entity (domestic
or foreign) that is a commercial or savings bank, in-
dustrial savings bank, savings and loan association,
trust company, or receiver or conservator for such en-
tity and, when any such Federal reserve bank, re-
ceiver, conservator, or entity is acting as agent or cus-
todian for a customer in connection with a securities
contract, as defined in section 741 of this title, the cus-
tomer; or

[(ii) in connection with a securities contract, as
defined in section 741 of this title, an investment com-
pany registered under the Investment Company Act of
1940; and
[(B) includes any person described in subparagraph

(A) which operates, or operates as, a multilateral clearing

organization pursuant to section 409 of the Federal De-

posit Insurance Corporation Improvement Act of 1991;

[(23) “foreign proceeding” means proceeding, whether judi-
cial or administrative and whether or not under bankruptcy
law, in a foreign country in which the debtor’s domicile, resi-
dence, principal place of business, or principal assets were lo-
cated at the commencement of such proceeding, for the purpose
of liquidating an estate, adjusting debts by composition, exten-
sion, or discharge, or effecting a reorganization,;

[(24) “foreign representative” means duly selected trustee,
administrator, or other representative of an estate in a foreign
proceeding;l

(22) The term “financial institution” means—

(A) a Federal reserve bank, or an entity (domestic or
foreign) that is a commercial or savings bank, industrial
savings bank, savings and loan association, trust company,
federally-insured credit union, or receiver, liquidating
agent, or conservator for such entity and, when any such
Federal reserve bank, receiver, liquidating agent, conser-
vator or entity is acting as agent or custodian for a cus-
tomer in connection with a securities contract (as defined in
section 741) such customer; or

(B) in connection with a securities contract (as defined
in section 741) an investment company registered under the
Investment Company Act of 1940.

(22A) The term “financial participant” means—

(A) an entity that, at the time it enters into a securities
contract, commodity contract, swap agreement, repurchase
agreement, or forward contract, or at the time of the date
of the filing of the petition, has one or more agreements or
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transactions described in paragraph (1), (2), (3), (4), (5), or
(6) of section 561(a) with the debtor or any other entity
(other than an affiliate) of a total gross dollar value of not
less than $1,000,000,000 in notional or actual principal
amount outstanding on any day during the previous 15-
month period, or has gross mark-to-market positions of not
less than $100,000,000 (aggregated across counterparties)
in one or more such agreements or transactions with the
debtor or any other entity (other than an affiliate) on any
day during the previous 15-month period; or

(B) a clearing organization (as defined in section 402
of the Federal Deposit Insurance Corporation Improvement
Act of 1991).

(23) The term “foreign proceeding” means a collective judi-
cial or administrative proceeding in a foreign country, includ-
ing an interim proceeding, under a law relating to insolvency
or adjustment of debt in which proceeding the assets and af-
fairs of the debtor are subject to control or supervision by a for-
eign court, for the purpose of reorganization or liquidation.

(24) The term “foreign representative” means a person or
body, including a person or body appointed on an interim basis,
authorized in a foreign proceeding to administer the reorganiza-
tion or the liquidation of the debtor’s assets or affairs or to act
as a representative of such foreign proceeding.

(25) The term “forward contract” [means a contract]
means—

(A) a contract (other than a commodity contract) for
the purchase, sale, or transfer of a commodity, as defined
in section 761(8) of this title, or any similar good, article,
service, right, or interest which is presently or in the fu-
ture becomes the subject of dealing in the forward contract
trade, or product or byproduct thereof, with a maturity
date more than two days after the date the contract is en-
tered into, including, but not limited to, a repurchase
transaction, reverse repurchase transaction, consignment,
lease, swap, hedge transaction, deposit, loan, option, allo-
cated transaction, unallocated transactionl, or any com-
bination thereof or option thereon;l, or any other similar
agreement;

(B) any combination of agreements or transactions re-
ferred to in subparagraphs (A) and (C);

(C) any option to enter into an agreement or trans-
action referred to in subparagraph (A) or (B);

(D) a master agreement that provides for an agreement
or transaction referred to in subparagraph (A), (B), or (C),
together with all supplements to any such master agree-
ment, without regard to whether such master agreement
provides for an agreement or transaction that is not a for-
ward contract under this paragraph, except that such mas-
ter agreement shall be considered to be a forward contract
under this paragraph only with respect to each agreement
or transaction under such master agreement that is re-
ferred to in subparagraph (A), (B), or (C); or

(E) any security agreement or arrangement, or other
credit enhancement related to any agreement or transaction
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referred to in subparagraph (A), (B), (C), or (D), including
any guarantee or reimbursement obligation by or to a for-
ward contract merchant or financial participant in connec-
tion with any agreement or transaction referred to in any
such subparagraph, but not to exceed the damages in con-
nection with any such agreement or transaction, measured

in accordance with section 562.

[(26) “forward contract merchant” means a person whose
business consists in whole or in part of entering into forward
contracts as or with merchants in a commodity, as defined in
section 761(8) of this title, or any similar good, article, service,
right, or interest which is presently or in the future becomes
the subject of dealing in the forward contract trade;l

(26) The term “forward contract merchant” means a Fed-
eral reserve bank, or an entity the business of which consists in
whole or in part of entering into forward contracts as or with
merchants in a commodity (as defined in section 761) or any
similar good, article, service, right, or interest which is pres-
ently or in the future becomes the subject of dealing in the for-
ward contract trade.

(27) The term “governmental unit” means United States;
State; Commonwealth; District; Territory; municipality; foreign
state; department, agency, or instrumentality of the United
States (but not a United States trustee while serving as a
trustee in a case under this title), a State, a Commonwealth,
a District, a Territory, a municipality, or a foreign state; or
other foreign or domestic government[;].

(27A) The term “health care business”—

(A) means any public or private entity (without regard
to whether that entity is organized for profit or not for prof-
it) that is primarily engaged in offering to the general pub-
lic facilities and services for—

(i) the diagnosis or treatment of injury, deformity,
or disease; and

(it) surgical, drug treatment, psychiatric, or obstet-
ric care; and

(B) includes—

(i) any—

(I) general or specialized hospital;

(II) ancillary ambulatory, emergency, or sur-
gical treatment facility;

(I1I) hospice;

(IV) home health agency; and

(V) other health care institution that is similar
to an entity referred to in subclause (I), (II), (III),
or (IV); and
(it) any long-term care facility, including any—

(D skilled nursing facility;

(ID) intermediate care facility;

(I1I) assisted living facility;

(IV) home for the aged;

(V) domiciliary care facility; and

(VD) health care institution that is related to a
facility referred to in subclause (I), (II), (III), (IV),
or (V), if that institution is primarily engaged in
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offering room, board, laundry, or personal assist-
ance with activities of daily living and incidentals
to activities of daily living.

(27B) The term “incidental property” means, with respect to
a debtor’s principal residence—

(A) property commonly conveyed with a principal resi-
dence in the area where the real property is located;

(B) all easements, rights, appurtenances, fixtures,
rents, royalties, mineral rights, oil or gas rights or profits,
water rights, escrow funds, or insurance proceeds; and

(C) all replacements or additions.

(28) The term “indenture” means mortgage, deed of trust,
or indenture, under which there is outstanding a security,
other than a voting-trust certificate, constituting a claim
against the debtor, a claim secured by a lien on any of the
debtor’s property, or an equity security of the debtorl;].

(29) The term “indenture trustee” means trustee under an
indenturel;].

(30) The term “individual with regular income” means indi-
vidual whose income is sufficiently stable and regular to enable
such individual to make payments under a plan under chapter
13 of this title, other than a stockbroker or a commodity
brokerl[;].

(31) The term “insider” includes—

* * *k & * * *k

(F) managing agent of the debtorl[;].
(32) The term “insolvent” means—

* * *k & * * *k

(C) with reference to a municipality, financial condi-

tion such that the municipality is—

() * * *

(i1) unable to pay its debts as they become duel;l.
(83) The term “institution-affiliated party”—

(B) with respect to an insured credit union, has the
meaning given it in section 206(r) of the Federal Credit
Union Act[;].

(34) The term “insured credit union” has the meaning
given it in section 101(7) of the Federal Credit Union Actl;l.
(35) The term “insured depository institution”—

(B) includes an insured credit union (except in the
case of [paragraphs (21B) and (33)(A)]l paragraphs (23)
and (35) of this subsection)[;].

(835A) The term “intellectual property” means—

& * *k & * * *k

to the extent protected by applicable nonbankruptcy lawl;
and].
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(36) The term “judicial lien” means lien obtained by judg-
ment, levy, sequestration, or other legal or equitable process or
proceedingl;].

(87) The term “lien” means charge against or interest in
property to secure payment of a debt or performance of an
obligationl[;].

(38) The term “margin payment” means, for purposes of
the forward contract provisions of this title, payment or deposit
of cash, a security or other property, that is commonly known
in the forward contract trade as original margin, initial mar-
gin, maintenance margin, or variation margin, including mark-
to-market payments, or variation payments[; and].

(38A) The term “master netting agreement”—

(A) means an agreement providing for the exercise of
rights, including rights of netting, setoff, liquidation, termi-
nation, acceleration, or close out, under or in connection
with one or more contracts that are described in any one
or more of paragraphs (1) through (5) of section 561(a), or
any security agreement or arrangement or other credit en-
hancement related to one or more of the foregoing, includ-
ing any guarantee or reimbursement obligation related to 1
or more of the foregoing; and

(B) if the agreement contains provisions relating to
agreements or transactions that are not contracts described
in paragraphs (1) through (5) of section 561(a), shall be
deemed to be a master netting agreement only with respect
to those agreements or transactions that are described in
any one or more of paragraphs (1) through (5) of section
561(a).

(38B) The term “master netting agreement participant”
means an entity that, at any time before the date of the filing
of the petition, is a party to an outstanding master netting
agreement with the debtor.

(839) The term “mask work” has the meaning given it in
section 901(a)(2) of title 17.

(839A) The term “median family income” means for any
year—

(A) the median family income both calculated and re-
ported by the Bureau of the Census in the then most recent
year; and

(B) if not so calculated and reported in the then cur-
rent year, adjusted annually after such most recent year
until the next year in which median family income is both
calculated and reported by the Bureau of the Census, to re-
flec