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DUAL CITIZENSHIP, BIRTHRIGHT CITIZEN-
SHIP, AND THE MEANING OF SOVEREIGNTY

THURSDAY, SEPTEMBER 29, 2005

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION,
BORDER SECURITY, AND CLAIMS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2 p.m., in Room
2141, Rayburn House Office Building, the Honorable John
Hostettler (Chair of the Subcommittee) presiding.

Mr. HOSTETTLER. The Subcommittee will come to order. Good
afternoon.

United States citizenship is a considerable privilege. Citizens
may vote, carry a U.S. passport and are entitled to a full range of
rights under the Constitution. The purpose of this hearing is to ex-
amine both birthright citizenship and dual citizenship and the ef-
fect that they have on our sovereignty as a Nation.

Currently, the United States grants citizenship to nearly every
individual born on U.S. soil. This policy—based on an interpreta-
tion of the 14th amendment is sometimes referred to as “birthright
citizenship.”

The 14th amendment states that, “All persons born or natural-
ized in the United States and subject to the jurisdiction thereof are
citizens of the United States and of the State wherein they reside.”
It does not, however, provide citizenship in a blanket fashion to lit-
erally every person born on U.S. soil. Rather, it confers citizenship
%nly to those persons “subject to the jurisdiction” of the United

tates.

Courts have long recognized that children born to ambassadors
and foreign diplomats do not fall under the jurisdiction of the
United States. This raises important questions about whether the
authors of the 14th amendment intended for individuals born in
the U.S. to be granted citizenship even when the parents have lit-
tle or no connection to the United States.

This question is critically important in light of the Yaser Hamdi
case. Hamdi, who was captured in Afghanistan fighting for the
Taliban, was born in Louisiana to Saudi parents who were in the
U.S. on temporary visas. He returned to Saudi Arabia as a small
child and maintained little connection to the United States.

Yet, because he was born on U.S. soil and considered a U.S. cit-
izen, he is granted rights and benefits that a noncitizen combatant
would not have been granted.
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Birthright citizenship is also a major issue in the context of ille-
gal immigration. The Center for Immigration Studies estimates
that 383,000 children are born each year to illegal alien mothers,
accounting for nearly 10 percent of all births in the United States.
Many aliens come to the United States illegally to give birth, know-
ing that their citizen children will be eligible for a large array of
benefits, and will some day be able to petition on their behalf for
them to become legal permanent residents.

It is not clear that the authors of the 14th amendment intended
to confer citizenship to the children of persons who have no clear
allegiance or connection to the United States.

In recent years there has been a trend toward obtaining multiple
nationalities or citizenship. Because citizenship is largely based on
notions of allegiance, it is important to closely examine the con-
sequences of this growing trend, in particular, when a person is
naturalized as a U.S. citizen, he or she takes an oath which says
in part, “I hereby declare on oath that I absolutely and entirely re-
nounce and abjure all allegiance and fidelity to any foreign prince,
potentate, state, or sovereignty of whom or which I have heretofore
been a subject or citizen.”

Despite the serious nature and explicit terms of the oath, many
individuals keep their previous nationality by retaining and using
their foreign passport, voting in foreign elections, running for office
in a foreign country or even joining the armed forces of their
former nation. For example, Manuel de la Cruz immigrated from
Mexico and became a U.S. citizen in the 1970s. Recently, he was
elected to the state legislature in Mexico and declared loyalty to
the Mexican Republic.

Having dual nationalities certainly has its benefits. It eases trav-
el by allowing individuals to avoid cumbersome visa requirements.
But we should examine closely whether these conveniences out-
weigh the potential problems that can arise from conflicting loyal-
ties. The U.S. Department of State, which does not formally recog-
nize dual citizenship, aptly noted that “dual nationals owe alle-
giance to both United States and the foreign country.”

In the past few years a number of nations have passed laws al-
lowing its citizens to become citizens of other nations. This has in-
variably fed the trend of individuals retaining dual loyalties.

In Afroyim v. Rusk the Supreme Court held that the U.S. Gov-
ernment may not revoke someone’s citizenship without his or her
consent. However, we should still examine whether there are ways
to improve the likelihood that naturalized citizens will assimilate
and show loyalty to the United States.

At this time, I turn now to Members for opening statements. The
Chair recognizes the gentleman from Texas for purposes of an
opening statement.

Mr. SMITH. Thank you, Mr. Chairman. Let me say at the outset
that I know you tend to discourage opening statements by other
Members in an effort to expedite the hearing, and I have not
sought to ask for your indulgence in many, many weeks, if not
mgnths. So thank you for recognizing me for an opening statement
today.

I have to say that I have a special interest in the subject at
hand. When I was Chairman of this Subcommittee a number of
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years ago, we had two hearings on this particular issue which were
very informative, just as today’s hearing promises to be, as well. So
I have had a longtime interest in the subject, and I very much ap-
preciate your willingness to raise the issue again today.

Let me begin my comments with a question. In what way is
America like Barbuda, Lesotho and Tuvalu. The answer is that
they are all countries that automatically give citizenship to the
children of illegal immigrants. Nearly every industrialized country
in the world requires at least one parent to be a citizen or legal
immigrant before a child born there becomes a citizen. Not a single
European country automatically grants citizenship to the children
of illegal immigrant parents. Many other countries have repealed
their U.S.-style citizenship practices.

Why is birth citizenship a concern? Last year over one-half of all
births in Los Angeles, our second largest city, were to illegal immi-
grants. One poll found that most of the women said that the reason
they entered the U.S. illegally was because of automatic citizen-
ship. Today, 42 percent of births to immigrants are to illegal immi-
grant mothers, one out of every ten births in the United States.

Once an illegal immigrant gives birth in the U.S., it is unlikely
they will ever be deported and they can then sign up for Federal,
State and local benefit programs, courtesy of the America taxpayer.
This granting of automatic citizenship flows from a misinterpreta-
tion of the 14th amendment, as the Chairman pointed out in his
opening statement. It was drafted after the Civil War to guarantee
that the recently freed slaves rightfully received full citizenship
rights. When it was enacted in 1868, there were no illegal immi-
grants in the United States because there were no immigration
laws until 1875, so drafters of the amendment could not have in-
tended to benefit those in our country illegally.

One law professor has referred to, “the offense to common moral-
ity and common sense of conferring citizenship on children whose
only connection to the United States is that their mothers crossed
the border in time to give birth here.”

Legal experts disagree as to whether a constitutional amendment
or a Federal statute is needed to eliminate birth citizenship. How-
ever, there are three reasons why Congress can and should act.
Number one, no Supreme Court case has dealt directly with the off-
spring of illegal immigrants who have given birth in the United
States. Two, the Constitution expressly gives Congress the power
to decide national immigration policies. And three, during the de-
bate on the 14th amendment in 1866 the Senator who was the au-
thor said it would, “not, of course, include persons born in the
United States who are foreigners.”

Congress is long overdue in making sure the 14th amendment is
correctly interpreted. Illegal immigration has become a crisis in
America. Our borders are overrun. More than 12 million people live
in the United States illegally. Passing a law to eliminate birth citi-
zenship would defer illegal immigration and reduce the burden on
the taxpayer of paying for Government benefits that go to illegal
immigrants.

Mr. Chairman, again I look forward to the testimony today and
thank you for recognizing me for an opening statement.
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Mr. HOSTETTLER. I thank the gentleman from Texas. Without ob-
jection, all Members’ statements will be made a part of the record.

At this time, I would like to turn to the introduction of members
of our panel—very distinguished panel today. First of all, Dr. Stan-
ley Renshon is Professor of Political Science at the City University
of New York and Coordinator of the Graduate Center’s Inter-
disciplinary Program in the Psychology of Social and Political Be-
havior. He is also a certified psychoanalyst, which I believe would
lead a vast majority of Americans to suggest that you are especially
qualified to testify before Congress.

Dr. Renshon has been a Visiting Scholar and Senior Fellow at
Harvard University. He also served as a faculty member for New
York City’s “Top 40” program, providing executive training for top-
level city officials. He has published 12 books and is the author of
many articles and essays on Presidential politics, leadership and
political psychology. He has appeared a number of times on na-
tional and international television and radio shows.

Dr. Renshon received his Ph.D. in Political Science at the Uni-
versity of Pennsylvania, was a Postdoctoral Fellow at Yale Univer-
sity, and completed his graduate work in clinical psychology at
Long Island University.

Dr. John Fonte joined the Hudson Institute in March, 1999 as
Senior Fellow and Director of the Center for American Common
Culture. Dr. Fonte has previously been a Visiting Scholar at the
American Enterprise Institute and served as Senior Researcher at
the U.S. Department of Education. He is currently on the board of
the American Council for Trustees and Alumni.

He has written numerous articles and essays appearing in na-
tional and international newspapers, journals and magazines, and
has co-edited a book. His ideas on democratic sovereignty and
international law were cited in the New York Times Magazine’s
“Year in Ideas” as among the most noteworthy of 2004. Dr. Fonte
received his Ph.D. in World History from the University of Chicago
and B.A. and M.A. in History from the University of Arizona.

Dr. John Eastman is a Professor of Law at the Chapman Univer-
sity School of Law and he also serves as Director of the Claremont
Institute’s Center for Constitutional Jurisprudence. Prior to joining
Chapman University’s Law School he served as Law Clerk to Asso-
ciate Justice Clarence Thomas at the U.S. Supreme Court and to
Judge Michael Luttig at the U.S. Court of Appeals for the Fourth
Circuit. His past experience includes practicing law at the national
law firm, Kirkland & Ellis, and serving as the Director of Congres-
sional and Public Affairs at the U.S. Commission on Civil Rights
during the Reagan administration. He was the 1990 Republican
nominee for Congress in California’s 34th district.

He earned his J.D. from the University of Chicago Law School,
where he graduated with high honors. He holds a Ph.D. and M.A.
in Government from the Claremont Graduate School. Dr. Eastman
completed his B.A. in Politics and Economics at the University of
Dallas and recently has served on the panel for the Claremont In-
siclitute with less qualified members of that panel. We appreciate
that.

Peter Spiro is Associate Dean for Faculty Development at the
University of Georgia School of Law and also serves as the Dean
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and Virginia Rusk Professor of International Law. Mr. Spiro’s expe-
rience in academia includes 10 years at Hofstra University’s School
of Law as Tenured Professor and Associate Dean. His articles and
contributions have been published in several law reviews and
major publications, and he is a frequent speaker in academic and
policy forums.

Mr. Spiro previously served as International Affairs Fellow at
the Council on Foreign Relations. Mr. Spiro is also a former Law
Clerk to Justice David Souter of the U.S. Supreme Court and has
worked in various positions at the National Security Council, U.S.
Department of State and the Carnegie Endowment for Inter-
national Peace.

He earned his law degree from the University of Virginia School
of Law and his Bachelor’s degree, magna cum laude, from Harvard
College.

At this time, will the members of the panel please rise to take
the oath?

[Witnesses sworn.]

Mr. HOSTETTLER. You may be seated.

And let the record reflect that the witnesses answered in the af-
firmative.

At this time, before we take testimony from the panel, I now
yield to the gentlelady from Texas, the Ranking Member, for pur-
poses of an opening statement.

Ms. JACKSON LEE. Thank you very much Mr. Chairman, thank
you for your indulgence.

We were held up in a meeting that proceeded over the 2 o’clock
hour, but I do want to ask unanimous consent that my statement,
in its entirety, be admitted into the record.

Mr. HOSTETTLER. Without objection.

Ms. JACKSON LEE. Then I would like to just offer these few
thoughts as I listen to very informed and, I hope, instructive wit-
nesses. This is an interesting topic to take up at this time in the
backdrop of so many large issues that we must confront here in
America. But I do believe in what we call here in this Congress the
regular order, which means that we must proceed deliberatively to
assess a number of issues.

As I listen to the witnesses, let me reflect and remind you that
even though we’ve had Hurricane Katrina and Rita, we also have
a broken immigration system. Might I also say that in times of dev-
astation and tragedy, this Congress has risen to the occasion.
Chairman Sensenbrenner and Ranking Member Conyers, the
Chairman of this Committee and myself, along with other Members
did pass what we call an Immigration Hurricane Katrina Relief bill
that took into consideration some of the status changes and dif-
ficulties of those who are in immigrant status, that might have
been confronted by the horrors of Hurricane Katrina, and I hope,
ultimately, Hurricane Rita.

But today I think that we are in the midst of a hearing that
brings no solution to much. We really need comprehensive immi-
gration reform. We need to address the questions of individuals
who have been here in this country, working taxpayers who really
are owed at least an opportunity to their right to citizenship.
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It is interesting that we are raising a hearing about birthright
and dual citizenship when the framers of the Constitution did not
really define citizenship. The acquisition of United States citizen-
ship by birth and by naturalizing depended on State laws until the
enactment of the Naturalization Act of 1790. The Naturalization
Act of 1790 established a definition for citizenship by naturaliza-
tion, but it did not define citizenship by birth. Isn’t that inter-
esting, because most everyone had at that time come from some-
where else?

Interestingly enough, even through the 1800’s and 1900’s, the
20th century, we did not determine that it was a relevant enough
question to address, when I might imagine that even though we
would assess that most immigration was legal immigration, I imag-
ine that much was not; and therefore individuals were born with
parents who were undocumented, and they probably became great
and wonderful contributors to the economy, to the society and to
the intellect of this Nation.

Prior to the Civil Rights Act of 1866 and the 14th amendment,
African Americans were not considered citizens of the United
States. In fact, I was less than a person at that time. And I reflect
on that frequently in the definition of our history in this country.
For a long period of time, we were what we call second-class citi-
zens.

So I wonder and hope that the hearing today will convince those
who may be questioning the value of a dual citizenship and citizen-
ship of those who may be undocumented, the wrong direction that
they take this country. Dual citizenship simply means that an indi-
vidual comes to this country and is allowed to keep the citizenship
of their other country.

I would wonder whether or not there is sufficient documentation
to suggest that anyone here with a dual citizenship is a threat to
our security, is not contributing to our society, or is less of an
American because they happen to retain their citizenship in an-
other country—maybe for family reasons, maybe for other legiti-
mate reasons.

And so this hearing today, though I do believe in regular order,
probably is not at the high point on our list of priorities with all
of the various needs that our country is now facing and particularly
some of the great needs that we’re facing with immigration reform.

Mr. Chairman, I hope that we will look forward and be forward
thinking and I hope that we will begin deliberation on a number
of immigration reform bills that have been filed, including my Save
America Comprehensive Immigration Act, H.R. 2092, so that we
can begin to look at really fixing the problem and have the distin-
guished panel coming before us with concrete solutions to real
problems.

I don’t consider dual citizenship and the citizenship of a child
born in the United States to undocumented parents as a real prob-
lem for America.

I yield back.

Mr. HOSTETTLER. We thank the gentlelady.

We will now turn to testimony from our panel. I'll remind our
witnesses that we have a series of lights, and the time for those
lights, until you see the red light, is about a 5-minute time period.
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Without objection, your full written testimony will be made a
part of the record, and if you can contain your comments as close
to that 2—5-minute time period, that was not Freudian, Dr.
Renshon—if you can contain it to that 5 minutes, we would be
most appreciative so we can get questions from the Members of the
Committee.

At this time, Dr. Renshon, you’re recognized.

TESTIMONY OF DR. STANLEY A. RENSHON, PROFESSOR,
CITY UNIVERSITY OF NEW YORK GRADUATE CENTER

Mr. RENSHON. Thank you, Mr. Chairman. Thank you very much,
Members of the Committee. I'm deeply honored, truly, to come here
and talk. I do so not so much as a representative or invitee of the
majority party, but rather as an American who both studies and
loves this country and is concerned about its future.

The focus of my remarks here today is that the core issue facing
American immigration policy is our ability to integrate tens of mil-
lions of new immigrants into the American national community.
The heart and foundation of that community consists of our emo-
tional attachments, a warmth and affection for, and appreciation
of, a pride in, and a commitment and a responsibility toward this
country’s institutions, way of life, and fellow Americans.

Over the past four decades our capacity to help immigrants and
Americans to become more integrated and attached has been com-
promised by two powerful centrifugal forces. One is the institu-
tionalization of the view that race or ethnicity is and ought to be
the principal vehicle of American national identity. The other is the
view that Americans ought to trade in their parochial national at-
tachments in favor of a more cosmopolitan transnational identity.
Our Government, it is said by some, should allow and even encour-
age this. However, I think this country should only do so if it wish-
es to encourage civic suicide.

Citizenship is a legal term and refers to the rights and respon-
sibilities that become attached to a certified member of the commu-
nity. Nationality, which is what I'm talking about, is a psycho-
logical term and that refers to the emotional ties, core under-
standings about the world, and common experiences that bind
Americans together. Of course, it is entirely possible to have the
rights of a citizen, but feel little emotional attachment to the coun-
try that provides them. Citizenship, however, without emotional at-
tachment, is the civic equivalent of a one-night stand.

Traditionally, America has always bet that immigrants’ self-in-
terest in coming here can be leveraged over time into genuine at-
tachment, and in the past, we’'ve won that bet primarily because
of firm expectations that immigrants would integrate and a con-
certed effort to help them do so. Today, we have neither.

Multiple attachments, of course, are a fact of life. We are fathers
to our children and children to our parents, husbands, professors
and so on. Americans, we are all these things and more, but that
doesn’t mean that we can always avoid making choices about which
are primary. We can’t easily be observant Muslims and Jews at the
same time, nor can we equally hold profound emotional attach-
ments to several countries. Dual citizenship, especially when it en-
tails the active participation in the political life of an immigrant or
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a citizen’s foreign country of origin, leads to conflicts of interest, at-
tention and, most importantly, attachment.

Of course, immigrants have feelings regarding their countries of
origin, but a strong psychological and civic case can be made that
they owe and we should help them develop their primary focus to
this country. My research suggests—and I have a new book coming
out on it in 2 weeks, I think. My research suggests that 151 coun-
tries, including the United States, allow some form of dual citizen-
ship. Most, with the exception of the United States, strongly regu-
late it without, however, outlawing it. They do so no doubt for the
same reasons that lie behind the four policy suggestions that are
in my prepared statement, concerns with the viability of citizen at-
tachment in their national communities.

Americans would be surprised and, I think, extremely disturbed
to learn that it is entirely legal, and in some circles preferred, that
American citizens vote in foreign elections, serve in governmental
positions, take part in the army of foreign countries. These prac-
tices do nothing to advance the integration of citizens in this coun-
try.

Allow me then two quick points before I conclude. First, the im-
pact of dual citizenship falls disproportionately on the United
States. India and Mexico, for example, allow dual citizenship but
neither has to worry about the civic impact of millions of dual citi-
zens arriving in their countries. The United States does. Of the
over 22 million immigrants to the United States between 1961 and
2003, over 80 percent were from dual-citizenship-allowing coun-
tries. That’s over 17.5 million, and it doesn’t count the estimated
8.5 million illegal immigrants, 85 percent of whom come from coun-
tries that support dual citizenship and also doesn’t take into ac-
count the children of both groups nor the Americans who are al-
ready here, who would be eligible for dual citizenship in the second,
third or later generation.

Second, and importantly, immigrant-sending countries have dis-
covered the self-interested advantage of having large groups of na-
tionals become American citizens while at the same time retaining
strong emotional ties to their home countries. They do so with the
direct and express expectation that these dual citizens will con-
tribute “sustained economic and political contributions in the name
of patriotism and hometown loyalty.” That’s a quote, it’s not my
quote, and it comes from Alejandro Portis at Princeton, who’s a
very well-respected immigration scholar.

Just what are these political contributions that they’re expected
to make? Let me give you one example before leaving. In 2001,
Juan Hernandez, a former University of Texas professor was
named as the first American to serve in a Mexican President’s cabi-
net. His role was specifically to organize and mobilize Americans
in the United States of Mexican descent. And what was he mobi-
lizing them to do? Well, he actually went on Nightline and made
it quite clear, he wants to, and I quote, “have them think Mexico
first. I want the third generation, the seventh generation, I want
them all to think Mexico first.”

Americans, on the other hand, might well be excused if they won-
der why one of their fellow citizens is legally entitled to work for
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a foreign government advocating that Americans put other coun-
tries first.

Mr. Chairman, it’s no surprise that other countries try to maxi-
mize their self-interest through their immigrants here. The real
surprise is that some Americans want to help them take advantage
of this.

The question before us is whether we should encourage their suc-
cess, the foreign governments’ success, at the cost of our own civic,
cultural institutions. I believe that the sensible answer to this,
based on psychological theory, civic responsibility as well as the
needs of our national community, is a very clear and direct “no.”

Thank you.

Mr. HOSTETTLER. Thank you, Dr. Renshon.

[The prepared statement of Dr. Renshon follows:]



10

PREPARED STATEMENT OF STANLEY A. RENSHON

REFORMING DUAL CITIZENSHIP:
INTEGRATING IMMIGRANTS INTO
THE AMERICAN NATIONAL COMMUNITY

Statement of Stanley A. Renshon,
Professor of Political Science, City University of New York, Psychoanalyst
Richard E. Estrada Fellow, The Center for Immigration Studies

The House Subcommittee on Immigration, Border Security & Claims
Hearing on:

“Dual Citizenship, Birthright Citizenship, and the Meaning of Sovereignty”
September 29, 2005 Room 2141- Rayburn House Office Building

Statement

Mr. Chairman and members of the committee, [ am deeply honored to be invited here to speak with you today
regarding a subject viral to America’s long-term national security and civic well being.

T do not come here as an invitee of the majorily party, but as an American who both studies and loves this
country and is concerned about its future. I am by first training a political scientist, by second training a clinical
psychologist and by third (raining a psychoanalyst. I've been invited here today. Tsuspect, because I have new book
coming out in two weeks entitled, 7he 50% American: Immigration and National Identity in an Age of Terror.

The focus of the book, and the foundation of my remarks here today is thal zhe core issuce facing American
immigration policy is our ability to integrate tens of millions of new immigrants into the American national com-
munity. That ability turns largely on our success in helping immigrants form and develop emotional bonds with this
country—its way of life, its idcals, its pcople, and its institutions, Government certainly can't mandate such attach-
ments, bur it clearly can either facilitare or alternatively, impede them.

Qver the past Tour plus decades, our capacily Lo help immigrants become integrated into the American
national community has been comprised by rwo powerful cenrrifugal forces. One is the institutionalization of a view
that race or ethriicity is, and oughl o be, the principal vehicle of Ameri

an national identily. The other is the view
that Americans ought to trade in their parochial national attachments in favor of a more cosmopolitan, transnational
identity. Advocates of this view embrace the growing incidence of dual citizenship and argue that America should be
more “welcaming “by helping immigrants retain and further develop emotional ties to their “home” countries. Qur
government, il is said, should allow and even encourage Lhis. However, in my view, this country should only do so il
it wishes to encourage civic suicide.
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Prologue

Conduct a small experiment: Ask your [riends and colleagues how many countries worldwide permit Lheir citizens
to also be citizens of one or more ather countrics. Frame your question by asking whether it might be a tew, less than
a dozen, several dozen, or even more. Aside from puzzled looks, my bet is that the most frequent answer will be a few
or less than a dozen.

Then, continue the experiment by asking more specitically how many countries do they think would allow
their citizens 1o do all of the Tollowing: Lake oul. one or more other citizenships, swear allegiance (o a lToreign stale,
vote in foreign elections, run for office in another country while at the same time being a citizen in good standing in
their “home country,” win or be appointed (o office in another country and serve while still g citizen in good
standing in their “home country,” join another country's armed forces while a citizen of their “home country,” or
light in another country’s army even if that country were hoslile Lo Lhe interests of the “home” country.” Changces are

the looks you receive will range from puzzled suspicion that you can't be serious to severe disbeliet.

Press them to give a number and almost without fail, if you elicit a number at this point, it will be either very
small or nil. Then, to take the next step in the experiment ask if they arc aware that the United States is the only
country in the world to allow its citizens, natural or naturalized, to do all of these things.
las open astonishment and a refusal o beliove thal

Tuis likely that their disbeliel at this point will express ils
vou could be serious. And to complete the experiment, further inform them that a number of academic, legal, and
cthnic activists welcome these developments, and are critical only of the fact that the United States hasn'l gone
farther, faster, to loosen rhe ties that bind Americans to their country and to each other instead of helping them to
develop identifications and emotional ties o larger and, in their view, more democratic communilies,

The facts that form the basis of this experiment are the subject of this analysis.
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he American national community Faces a critical

issue of which most of its citizens are largely un

aware. ILis an issue that goes Lo the heart of what
it mcans to be an American. It also has significant consec-
quences for our national security and political well-being
in the post 9/11 world, and the emaotional commitments
thar sustain them. It is the issue of dual citizenship and
multiple national allachments,

America remains an immigrant’s beacon. Immi-
grants come (o the United States, legally and illegally, at
the rate of around a million a year. There are now over 34
million foreign-born persons living here, the largest num-
ber in American history,! Unlike the past, many immi-
grants to the United States now arrive from countries
with very different cultural, religious, psychalogical, and
political rraditions. A natural question therefore arises as
1o how well these millions of new immigranis are finding
their place in American society and in the American na-
tional communily.

This is z7o¢ solely a matter of economic mobility,
as many discussions ol immigration seem Lo assume, but
of psychological and cultural integration. Of course,
Americans hope Lthat immigrants will find their econornic
footing here. However, becoming a real part of the Ameri-
can national community consists of more than earning a
paycheck or paying taxes. The hearl of the American na-
tional community, its foundation, consists of emotional

atlachments — a warmth and afTection Tor, an app
tion of, a pride in, and a commitment and responsibility
Loward Lhis (:()unlry's institutions, way ol life, and fellow
Americans. These central psychological features describe
a much misunderstood and unjustly maligned concept
and sct of basic clements of the American national com-
munity — patriotism. And, therein in lies the core of the
praoblem with dual citizenship and multiple national at-
tachments.

The 9711 atlacks made Americans more awarc
of their common fate. It has also brought renewed focus
onissues of national integration, attachment, and immi-
gration. The national security implications of national
atlachment are very real, bul the relationship of national
attachment and integration to the political and cultural
well-being of this country are equally important.

What Is Dual Citizenship?

At it most basic level, dual citizenship involves the simul-

tanicous holding of more than one citizenship or nation-
ality. Citizenship is a legal term and refers to the rights
and responsibilities that become attached 1o people by
virtue of their having been born as, or having become,

recognized or certified members of @ stale community.
Nationality is a psychological term that refers to the emo-
tional ties and core understandings aboul the world and
common cxperience that bind members of a group to-
gether. Nationaliry in most, bur not all, cases underlies
and is the foundation of citizenship.

It is possible, of course, to have rhe rights of a
citizen bul feel Tite emational alta
try that provides them. In that case citizenship is prima-
rily instrumental, sought for the advantages it confers,
But a community requires more than instrumental mem-
bership and a whats-in-it-lfor-me calculus (o Tunction and
prosper. Emotional attachments provide a community
with the psychological resources to weather disappoint-
ments and disagreements, and help to maintain a
comnunity’s resolve in the face of historic dangers. Emo-
tional attachment and identification are the mechanisms

ment (o the coun-

that underlie sacrifice, empathy, and servic 2 Citizen-
ship without emotional attachment is the civic equivalent of
a one-night stand.

Mu\liple allachmenls are, ol course, a lactof lile.
We are fathers to our children, and children to our par-
ents. We are husbands, professors, psychoanalysts, Jews,
New Yorkers, and Americans. We arc all these things and
more, but that doesnt mean we can add to our attach-
menty indefinitely, or avoid making choices aboul which
are primary, and under what circumstances. Nor does it
mean that we can add new parallel fundamental atlach-
ments without consequences.

Woe can be Ffathers and spouses, bul. we can't main-
tain a primary attachment to two spouses at the same
time. We cannot easily be observant Muslims and Chris-
tians at the same time. Nor can we cqually hold the pro-
found atrachments that nationality represents to several
countrics af the same time. Some kinds of psychological
attachments are simply incompatible; others require a
choice aboul which will be primary.

Dual citizenship, especially when it entails ac-
tive participation in the political life of an immigrant’s
home country, leads to conflicts of interest, attention,
and altachment. Of course, immigranis have leelings re-
garding their countries of origin, but a strong case can be
made that they owe their primary [ocus and commil-
ment to the country that is now their chosen home,. And
the Unirted States, in turn, owes them the effort to ensure

that they can become integrated into the American na-
tional community.

There are many ways (o become a dual citizen.
You can be born in the United States to a foreign na-
tional. You can be born abroad (o a mixed nationality
couple, one of whom is a U.S. citizen. You can become a



naturalized American citizen, but your “home country”
ignores that fact, which many do. You can temporarily
loose your home-country citizenship by becoming a natu-
ralized Amecrican citizen, but reclaim it at any time
through simple procedures — a form of de facro dual
citizenship. You be a citizen of a country that has a dual
citizen arrangement with one country(Spain), or a group
of countries (European Union), who in wm see their
nationals in the United States as partially their citizens.
Or you can be the minor child (under 18 or 21) brought
to the United States by your parents, become natural-
ized, inform your home country that you have chosen
your home country’s citizenship, but go ahead with Ameri-
can naturalization, too.

While there are many ways to become a dual
citizen, the questions that matter are how many coun-
Iries allow il and how many Americans are, or could be-
come, dual citizens. The answer to both questions is star-
1ing.* The numbers suggest Lhis is an issuc of major pro-
portions. There are currently 151 countries, including
the United States, that allow sorme lorm ol multiple citi-
zenship in one of the six ways | have outlined above. It is
a number thal is likely (0 grow as the relatively few re-
maining countics that send large numbers of their na-
tionals abroad but con't allow dual citizenship recognize
the advantages of maintaining and even encouraging (he
artachments of their emigrants to their “home countries.”

What matters, of course, is not only how many
countries allow dual citizenship, but how many possible
dual-citizenship nationals come (o the United States. The
United States, remember, is the destination for the larg-
estnumber of irmmigrants worldwide, year aller year, and
decade after decade. No other country even comes close
to the United States, both in being a preferred destina-

tion and in the numbers of immigrants this country takes
in.

With that in mind, consider that in the decades
beginning in 1960 and extending through 2003, the
United States took in almost. 22 million immigrants, over
81 percent of whom were from dual-citizenship coun-
tries. Of immigrants lrom the (op-20 sending countries
to the United States in the years 1994-2002, an average
of over 90 percent were dual-cilizen immigrants. OF the
cstimated 8-10 million illegal immigrants in the country
in 2002, 85 percenr were from dual-cirizenship coun-

irics. Their children oo, become dual ci

The enormous number of prospective dual citi-
zens in the United States raises the most profound ques-
tions about the basis on which this country was built and
has developed for the past. 229-plus years. The viability
and integrity of the American national community de-

S.
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pends on the emotional attachments of ils citizens. Be-
liefs in civic values like “democracy,” “justice,” or “toler-
ance” (i.e., the American Creed) are not enough, by thern-
sclves, to bind people to this country. Americans — if
they are to provide real support for their national com-
munity, its institutions, way of life, and fellow members
— must feel emotionally attached to all these elements.

This attachment need not always be front and
center in people’s lives. However, in relation to other na-
tionality, cthnic, or racial tes, it is important thal il at
least be primary, or first among equals. Dual citizenship,
and the growing allempl lo use iL by foreign governments
for their own purposes, weakens that crucial community
arrachment.

Maost nther countrics strongly regulate the rights
and responsibilities of dual citizenship without outlaw-
ing il. Th(‘,y dao so, not doubt, for the same reasons thal
lie hehind the suggestions [ will make shortly here —
concerns with the viability of citizen altachments (o thefr
national commumities. It is therefore possible to both
permil.and regulate dual citizenship. And thal is precisely
what I propose.

As it now stands, the United States is amnong the
most, if not the most, permissive country allowing dual
citizenship in the world. It has no regulation whatsoever
of whether its cil

s can vole, serve in Lhe government
of, or fight for a foreign government. They can do so
wilhout consequences of any kind. And, as is generally
the case with modern American immigration policy, these
practices have not been publicly debated or approved.

In the sections that follow, I outline a series of
recormnmendations for reflorming some elements of the
growing incidence of dual citizenship in this country,
along wirh a rationale for each proposal. It is clear that
Congress has the power to regulate citizenship and natu-
ralization, so long as such laws are uniform and adhere to
the equal prolection clause. Congress could, il it thought
it wise, limit Americans’ ability to exercise political rights
in other countries, or even naturalize elsewhere.® From
the standpoint of integrating America’s diverse immigrant
populations into the national community, it would seern
to be a wise step.

America’s current laissez faire approach o mul-
tiple citizenships can be reformed in ways consistent both
with the psychological fact of multiple attachments and
wilh Toslering primary ties with the American national
community. It can be reformed in ways that don' deny
immigrant feelings for their homeland countries, bul that
also doesn negate the importance of developing strong
integrated and emotionally connected Lies o this
country.
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Dual Citizenship and
Foreign Attachments

The reform of dual citizenship in rhe United States acru-
ally consists of two clements, one fareign, the other do-
mestic. The first concerns potential or actual dual citizen
involvement in the polilical proc
tries. Among the questions that need to be addressed in
this category are: What ought 1o be done about Ameri-
can citizens voting, holding office, or serving as advisors
(o foreign governments?

The second asks what ought this country do in
relation to a potential or actual dual citizen iz the United
States in relation to the American political community.
Among the questions thar need to be addressed in this
calegory are; Whal should be done regarding Americans
who maintain dual citizenship but serve in public service
or policy- making capacities in this country? Should a
dual national be allowed to serve as President of the United

sy of their “home” coun-

States or as a Supreme Courl justice? While Lhe idea may
seem novel, it is nat at all far-fetched. As more and more
dual cilizens [ind their place in American society, il is
increasingly likely that they will find their way into posi-
rions of responsibility and power. This issue has been
raised indirectly by atlempls (o amend the Constilution
to allow naturalized citizens run for the presidency; the
queslions raised by mulliple national attachments in
American political life, however, are much more perva-
sive (han a single office. As more and more dual citizens
and potential dual citizens take their place in political
instiLutions, the questions raised here will be increasingly
relevant. It is preferable to give this matter some thought
before it becomes a matter of national urgency.

As Peter Schuck points out, “Americans seem to
worry much more about the divided loyalties of those
whao are nationals of other states and wish Lo naturalize
in the United States than they do about the loyalty of
American citizens who choose to naturalize in other coun-
tries while retaining their American citizenship (as other
stales increasingly permit themn 1o do).™ In reality, both
sides af that coin are at issue.

The “Toreign” dimmension of dual citizenship raises
three critical public policy issues for Americans. First,
should American cirizens be able to vore in foreign elec-
tions? Second, shiould American i
in, represent, or advise a foreign government? Third,
should Ame

s be able Lo serve

can cilizens be permilted o serve in lor-
eign military forces? As of today, all three are wholly legal
in the United States. Whether they are advisable, given
the worry over integrating unprecedented numbers of new

immigranis every year into the American national com-
munity, is another matter.

Voting in Foreign Elections

Vating is anc of the essential clements of citizenship and
a crirical part of belonging to a polirical community. [t

both reflects and gives voice Lo one’s stake in the cormmu-

nity, while at the same time symbolizing one’s member-
ship in it The United States has historically taken chis sel
of citizen responsibilities and entitlements very seriously.

There are many bodies of evidence (hat support
the centrality of voting for citizenship and community
membership. The Constitution and American courts®
enshrine voting. The expansion of voting rights has heen
a critical element of American democratic practice be-
ginming with the country’s earliest history of expanding
the right to non-property holders, through struggles for
Wy the post-15™ Amend-
ment struggle for African Americans. Yoting could hardly

wommerts sulfrage, and more re

be more central Lo American communily mermbership.

Voting is also at the heart of many discussions of
civie responsibility and laments regarding its decline. It
is the centerpicee of a major dimension of the study of
political science both in this country and abroad. And,
finally, il is central Lo the process through which immi-
grants become citizens. We ask immigrants to await an
application and review process and a five-year period ol
time in this country before they can exercise the right to
vole,

Bruce Fein writes that, “Approximately 60 coun-
tries permil expalrizles or migrants 1o vole via absentee
ballots, including Venczucla, Columbia, Brazil, and Hon-
duras.”” Immigrants from these countries to the United
States number in the millions. However, not everyone
thinks that having Americans vorte in foreign elections is
a problemn. In an otherwise thoughtful analysis, Schuck
argues that it is “unproblematic ... so long as this partici-
pation does not embroil the United States in unwanted
disputes with the other country that involve situations in
which the voter subordinates the interests of the United
States to the other country....”® Schuck does not specify
the kind of circumstances he has in mind, but they pre-
sumably involve situations where the U.S. and country
X have a disagreemenr and American nationals from that
country vole in a way consislent with their home (',()unlry‘x
interest and not those of the United States.

The basic problem with Schuck’s position is thal
the conflicted attachments that underlie his concern about
American citizens voting in foreign clections leading to
conflicts have equally worrisome implications for Ameri-



can domesticpolitics and the cormmunily atlachments that
underlie them. American citizen nationals from country
X may be lempted Lo vole in ways consistent with their
home country’s interests in mcasures or votes brought
before the American people for resolution. Country X,
for example, may want its languages to be the language
of instrucrion at school, whereas American communiry
interest would be for all its members (o be Mluent in En-
glish. Multiple and conflicted attachments are a problem
al horne, as well as abroad.

The enormous increase in the number of coun-
tries allowing dual citizenship is closely associated with
the recognition by foreign governments that there are
economic and political advantages to doing so. Princeton
sociologist Algjandro Portes has written, “Consulates of
Mexico, Columbia, El Salvador, Guatemala, and the
Dominican Republic in arcas of their concentration of
their respective nationalities in the United Srares have
taken Lo promoting Lhe acquisition of U.S. citizenship or
at least permanent residence of their narionals. From these

policies, itis clear thac sending governments do not want

their immigrants to return, but rather to achieve a secure

status in wealthy nations. .. from which they can make sus-
tained economic and political contributions in the name of
patriotism and home town lovaly: "

Those countries realize that voling is one princi-
pal way of organizing and extending their influence and
of reestablishing and reinforcing immigrant. ties (o their
“home” countries. And voting does not entail simply
marking a ballot or pulling a lever — it is preceded by a
campaign. When Mexico was considering whether or not
10 encourage dual citizenship for its nationals abroad (pri-
marily in the United Statcs), it conducted a study of the
possible benefits. That study envisioned a scenario in
which “Thousands of Mexican clection officials have
fanned out across the United Stares to supervise the bal-
Toting, which caps 4 carmpaign in which candidates have
barnstormed through Mexican population centers, lam-
basting United Stales immigration, narcolics, and other
policies unpopular in Mexico,”?

Up until 2005 the numbers have not been as
high as the Mexican government study scenario envi-
sioned. However, part of the reason for this is that Mexi-
can nationals had to return to Mexico in order to vote.
No more. In June 2005,the Mexican government passed
a law allowing abseniee voling for ils nationals abroad.!
A few days later a story in the New 7imes carried the
headline “Mexican Expatriaces in U.S. Cheer Vote Law.”
12 There is no doubt that the United States has and will
become more of a campaign arcna for foreign
governments.
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Because the election process also involves exten-
sive campaigning, this too is a means of reinforcing and
cemnenting immigrant ties to “home” countries. 7he Wash-
ington Post wrote, “Eager to reach their countrymen liv-
ing in the United Stares, Mexico’s two main opposition
presidential candidates are barnstorming through South-
ern California as if it were Mexico’s 32nd state.”* It is

iner

singly the case that the candidates of ather coun-
tries actively campaign in the United States for tinancial
and other kinds of support. When Vicente Fox cam-
paigned for the Mexican presidency, he campaigned in
Mexican communities in the United States.'* In 2000,
Francisco Labastida, presidential candidate of the Insti-
rutional Revolutionary Party (PRI), appeared on the
W&fhingmn Posts Live Onlinn, an Internet: Q&A, to cam-
paign among his countrymen in the United Srares.'

This process has even spread 1o the slate and To-
cal level for Mexican politicians.’® In 1998, candidates
Ricardo Monireal and Jose Olvera — rivals for the gover-
norship in the central Mexican state of Zacatecas — cam-
paigned in California, where thousands of people origi-
nally from that state live and work." That same year,
Mexico City Mayor Cuauhtermoc Cardenas Solorzano was
in Chicago to inaugurate the first U.S. branch of Mexico's
Party of the Democratic Revolution.'® A coalition —
“Mexicans Living Abroad” — brought together Mexi-
cans living in California, Texas, [owa, and Illinois to press
the Mexican government Tor the right 1o vole in Mexican
elections.

Moreover, governmenis are increasingly laking
affirmative steps to ensure that their nationals abroad vote
in “home” elections. In Mr. Fox’s 2000 presidential cam-
paign, his National Action Party and Cardenas'’s Party of
the Democratic Revolurion organized caravans to take
Mexican immigrants to polling places in Mexico fram
cities as far-flung as New York and Yakima, Wash.!® With
the new absenitee voting law, Lhis will no Tonger be neces-
sary and energy and attention can be better paid to get-
ting oul the Mexican vole in the United States.

These initiatives are now not confined to Mexico.

In the 1999 Israeli elections, both major parties char-
tered jets to fly dual citizens to the polls in Tel Aviv.®
Elsewhere, more than 50,000 Dominican imumigrants,
many of them U.S. citizens, are registered to vote in the
Dominican Republic. In May 2003, rhey were able to
vale in 4 Dominican dlection from the United Slalus,
forming long lines at the 16 polling booths set up in New
York alone." In the 2004 Ukrainian presidential clec-
tion, consulates in four U.S. cities were designated to
receive the votes of American citizens of Ukrainian
decent.?
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Voting Abroad: Some Issues

Vorting is a critical and basic right of membership in any
democratic community, but perhaps especially so in the
United States. There it is, as noted, an absolutely integral
part ol dermocratic theory and American political devel-
opment. With that right, however, comes great responsi-
bility. Citizens are asked to give their informed choice,
not just their vote. They are asked to frame their vote
through the lens of national community interest, not
merely sell interest. It has heen assumed for many centu-
ries that the “national community interest” spoken of here
is in Tact the inlerest of the American national commu-
nity, not the interest of a foreign country. Trying to do
Justice 1o both community and sell inter
voting decisions is hard enough. Throwing in the inter-
ests of a cilizen’s country ol origin places (oo much urn-
necessary and counterproductive weight on top of what
is already a difficult set of citizen calculations.

Tt s said (that allowing American cilizens 1o vole
abroad will encourage democracy. Yet a review of the evi-
dence suggests this is not nece:
who vote in foreign elections do so to further what they
see as Lheir own sell-interest.?® The idea that immigrant
comumunities will necessarily foster democracy overlooks
the fact that many political parties and interests in the
“home country” arc now sccking to organize their na-
tionals abroad. Some of these groups are indeed demo-

1in a citizen's

arily the case. Americans

cratic, as most Amcericans understand that word. How-
ever, some are not. During the civil war in E1 Salvador,
the Marxist guerilla group FMLN “organized the Salva-

dorian communities abroad for solidarity and support
24

aclivities.

Elections as Emotional Bonding Mechanisms
Advocates argue that the United States ought to encour-
age dual citizens Lo vole in the elections of their “horne”
countries as one way for America to be more welcoming
of new immigrants. The question is whether this is the
kind of welcome docsn't carry with it the sceds of an
emorional good-hye. Are policies rhar facilirare continu-
ing intense attachment w another country the kind of
welcoming policies the United States ought to encour-
age?

Before addressing rhat question, it is worrh con-
sidering why voling becarne so central to American demo-
cratic development. One clue is found in the fact that it
was not only the lack of representation that caused Lhe
rupture with England, but also the lack of the participa-
tion that was its foundation. One could, of course, have
representation without participation. England’s appointed
viceroys and governars were examples. Future Americans,

however, wanted participation (o lead 1o representation,
not to have the two divorced trom each other.

In trying Lo separate participation and represen-
tation, England made a stratcgic mistake of the first rank.
Polirical participation, especially around the exercise of
voting choice and exercisc of ones political voice, nat
only reflects attachments; it also helps create them. Tak-

ing parl in a collective civie exercise, sanctioned — per-
haps idealized is a better word — by a national commu-
nity is part. of a shared experience that helps 1o generate
and maintain ties to that community.

Ginsberg and Weissberg found empirical evi-
dence of participation’s effects in an analysis of national
survey data examined in 1968 and 1972.% They tested
the propasition that one function of voting is to generate
support for the government, independent of particular
policies or whether a person’s preferred candidale won or
lost. They found that participation itself was strongly as-
socialed with an improvementin the extent o which citi-
zens view the government as responsive — even it their
candidale didn't win.?® They conclude, *Though elec-
tions are usually conceived as instruments of popular
control, we have seen that American elections can also
serve to mobilize citizen support for leaders and the re-
gime itself. It is in the area of regime support that we find
the clearest impact of election,

The emotional bonding function of participa-
tion underlies the argguments that were made lor expand-
ing the suffrage over the course of American history. A
lack of standing as a lull citizen who could vate was viewed
and experienced as unfair and alienating, as well as being
morally, politically, and ethically suspect. Anger and alien-
ation, of course, impede attachment, rather than facili-
tate it. On the other hand, participation is emotionally
bonding. Those able and willing to participate fecl more
closely connected with the political community and way
ol 1ife that supports it

This is, not incidentally, the same reasoning that
has led observers in Iraq o propose that, even though the
Sunni Muslims chose not to take part in the early na-
tional elections, they still be brought into the political
process in the allocation of parliamentary seats and the
wriling of the new Iragi constitution. The psychological
principle underlying both cxamples is quite clcar: Par-
ticipation as a legitimate member of a community devel-

ops and reinforees the Ges (o that community. The mecha-

nism is the same whether we are speaking of new citizen
ties Lo the Ame

can community, Sunni tics Lo the new
Iragi national community, or American dual citizens’ ties

(o their countries of origin.



Knowledge of Different Political Universes?
Advocates for allowing Americans to vote in foreign elec-
Lions say thal it is possible to be a fully informed citizen
of two countries. This is among the weakest of the argu-
ments for multiple voting. There is no evidence that im-
migrants have mastered the information necessary to ex-
ercise responsible citizenship and voting in two cultures.
Indeed, there is a great deal of evidence that suggests just
the opposite, that it is increasingly difficult even for
Americans (o be considered informed cilizens in their
own country, much less to be substantially informed about
Iwo countries.

The tollowing questions could he asked of ev-
eryone, more recenl and older Americans alike, of almost
any campaign, with sobering consequences: Did they pay
close atlention Lo the campaign? Did they read the news
analyses? Did they hear or follow all the debates? Are they
familiar with the details of the candidates’ positions? Have
they Tooked into the majorissucs themselves, not depend-
ing on candidates’ views of them? As the 7he Washington
Fost pul. Lhe matler, “it s air 10 ask whether the desired
quality of a citizen’s genuine commitment to his country
can be reinforeed by anything short of full and undi-
vided political allegiance to one sovereign, as expressed
by the solemr act of voting, "%

Some argue that immigrants do as much in fol-
lowing the elections in their home countries as Ameri-
cans do far theirs, which is to say some, but not. a lot.
Orhers point ro rhe low level of informarion thar Ameri-
cans bring (o their clection choices and ask why fmmi-
grants should be held ro a higher standard. The first ar-
gument isn'l convincing because the question is not
whether immigrants have the same level of understand-
ing of their home country politics as Americans have of
theirs, but whether it is possible to have good enough
knowledge of two different political systems, the Ameri-
can and the “home” country’s.

The second argument is also unpersuasive, bur
for different reasons. Here the unstated premise
low levels of understanding are fine for both immigrants
and Americans. That is hardly an effective point in favor
allowing American dunal citizens to vote in foreign elec-
tions. The point is nol whether immigrants are as ill-
informed as Americans, but whether it is possible to be
well informed aboul two dilferent electoral systemns and
contents, and whether given limits of time, attention, and
understanding, we ought to prefer a// Americans ro be
knowledgeable first ahout their own system of govern-
ment and election issues.

There is one other difference between native-born
and immigrant Americans that is relevant to this particu-

s that

8

17

lar argument, bulrarcly mentioned. Being born and raised
in a culture gives one a foundation of understanding, The
average ill-informed American college student has rone-
theless lived in the country for 20 years, been cxposed to
its political culture for the same period, and lived through
numerous Iocal state and national clections and the events
and issuies that have been a part of them. It is likely that
immigrants who come here as young adulls and older do
know more about their home countries politics and cul-
ture, bul thal is no essential advantage here,

The politics of the Dominican Republic or fa-
miliarity with Indian politics are not a necessary or even
useful template for American politics. In some ways, im-
migrants must learn not 1o interprer what they see the
United States through the frames of reference they are
used to. They must unlearn their past, as well as acquire
new, maore appropriale frames for Lheir new country’s
politics. It is no easy matrer.

The informed citizen is the basic foundation of
democratic process.?’ If citizens don't know or won' learn
the history and understand the policy dilemmas Lhey lace,
alinchpin of democratic government has been lost. Wide-
spread ignorance or historical amnesia is all the more
dangerous at a time when the United States and its citi-
zens must address the complex domestic issues of diver-
sity and the dangers of catastrophic Lerrorism,

What do citizens in this country need to under-
stand and appreciate? I would be helplul o have some
knowledge of the ways in which the ideals of personal,
religious, political, and cconomic freedoms moltivated
those who founded this country and those who followed.
T would be uselul Lo be familiar with the courage, deler-
mination, sclf-reliance, optimism, and pragmatism that
accompanied those mortivarions. It would be important
to know when and why they lived up to these ideals, as
well as when they didn't.

These are not matlers for immigrants alone. They
apply equally ro current and prospective citizens. Yet we
arc Tailing badly in both groups on these matters. The
“test” for citizenship taken by immigrants requires knowl-
edge of a number of disjointed Tacts requiring little, il
any, knowledge of the traditions, political and psycho-
logical, that have shaped this country. Many thousands
become citizens and require translations of ballots on
which they cast their vore. It is hardly likely rhar these
citizens have followed the complex pros and cons of these
policy issues®® since they don't well understand the lan-
guage in which these debates are conducted. More likely,
they gain their information from advocacy groups who
have a very particular point of view, but one nat based
on dispassionate presentation of the issues so that new
volers can mmake up their own minds.
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Advocales of multiple citizenships assure that. it
is possible and desirable for Americans to be well versed
in the culture, history, language, and political debates of
other countrics. As a gencral aspiration, this is certainly
uncontroversial. A problem arises, however, because there
is overwhelming empirical cvidence that children in
American schools are not learning very much, very well,
aboul their own country. Both citizens and immigranis
fail badly on indicators of deliberative knowledge.

Consider that the Pew Rescarch Center Tor the
People and the Press reported that in 1996, “a quarter of
those they surveyed said they learned about the presiden-
tial campaign trom the likes of [Jay] Leno and David
Lerterman, a figure rising to 40 percent among those
under 30.”%" Nat surprisingly perhaps in view of those
figures, other national studies show thar American schools
are Toosing ground in what might well be considered the
most basic element in preparing voung persons for their
role as citizens — having a foundation of knowledge about
the country in which they live and the political institu-
tions that.are the foundations ol its freedorm and way of
life. %2

A national survey conducted by the National
Constitution Center found, “only 6 percent can name all
four rights guaranteed by the First Amendment; 62 per-
cent cannot name all three branches of the Federal gov-
ernment; 35 percent believe the Constitution mandates
English as the official Tanguage; and more than hall of
Americans don’ know the number of senators.”*

The National Assessment of Educational Progress
(NAEP) Report Card in Civics is a major test of subject
knowledge for 4th, 8th, and 12th graders. The 1998
NAEP national surveys and “civics report card,” divided
scores on knowledge and proficiency into four groups:
Below Basic, Basic, Proficient, and Advanced. At cach of
the three grade levels tested (4th, 8th, and 12th), Basic
was defined as having “partial mastery and skills that are
fundamental to proficient work at each grade,” while
Proficient was defined as representing “solid acadernic
performance.”

So how many students al each grade level were
“Proficient” or even better “Advanced”? Not many. In
4th grade, only 25 percent scored as Proficient or Ad-
vanced, which mcans, of course, that 75 percent did not
reach proficiency. In 8th grade the figures were 24 per-
cenlt Tor Proficient or Advanced, and in 12th grade the
tigures were 30 percent for the two categories. These are
composite scores and do not directly report the dispari-
ties by race and ethnicity that are, if anything, even more
troubling. E.J. Dionne characterized the results as “a na-
tional scandal,” but it is worse than that because, “When

the country began establishing public schools in the last
century, the whole idea was that freedom depended on
an educaled citizenry. Civies wasri't an add-on. [ was the
wholc point.”" Historical amnesia® and civic ignorance
are dangerous to democracies that depend on rheir ciri-
7ens knowledge, perspective, and judgment. Without
those virtues, a balanced perspective and understanding
ol one’s country is nol possible, and thus neither s an
appreciation of, a pride in, and a commitment and re-
sponsibly toward this country, patriotism in short,
possible.

Is it legitimale (o hold immigran(s (o a standard
unmet by citizens? It would seem that ignorance among
the latter is not a good reason to support it for the former.
Certainly, there is a legitimate casc to be made for asking
those seeking citizenship to be conversant with the tradi-
tions and practices of the country (o which they are ask-
ing for entry. Yet, of course, the implications of these
dala are Lroubling lor Americans and immigrants alike
— not only the latter.

Americans do not have, and are nol. acquiring,
the levels of basic information and proficiencies that are
essential Lo living in and supporting a democratic repub-
lican form of government. These deficiencics apparently
extend from our average students ro our “best and bright-
est.” They ra
can children will have the tools to shoulder the responsi-
bilities of living in and helping (o guide the United States
through dangerous and ditticult times. And they certainly
don't give much comfort 1o those who believe it is no
difficult matter to be sufficiently versed in the history,
politics, and policies of two cullures. It remains o be
scen whether it is truly possible to be conversant with the
traditions and policy debates of two countries. Evidence
keeps mounting that doing so even in one country is a
task beyond the reach of increasing numbers of Ameri-
can cilizens.

"That fact however, does not argue for lower stan-
dards. On the contrary, the informed exerci
ship plays such a central, critical role in this demacratic
republic that it is extremely inconsistent for advocates Lo
push more liberal dual citizenship policies in the name
of Turthering democracy, while al the same pushing for
standards of knowledge and commitment that undermine
it

severe questions about whether Ameri-

e ol citizen-

The dilernmas here are well captured in the work
of David A. Martin, who underscored that, “Democracy
is built on cilizen participation, and its ideal s meaning-
ful participation — of an engaged and informed citizenry.
This presupposes a certain level of devotion o the com-
munity enterprise, to approaching public issues as a uni-



lied community, even while leaving much 1o individual
choice in deciding on the aims the polity should pursue
oron specilic policies Lo address specific public issues.”
While Martin at first showed some sympathy to
dual citizenship, he did go on to conclude that, “Tt must
be conceded that the claims made..., If pushed to their
limits, would argue strongly against dual nationality in
the st place. I focusing primary polilical activity in
this fashion [by allowing the right to vote in only one
place] carries such benefits for solidarity, democratic en-
gagemient, and civic virtue, how much more could these
goods be expected (o Mow lrom channeling exclusive po-
litical activity? And the point is even strong it the person,
by surrendering, or being required to renounce, all other
national tics, has therehy forswarn the use of the exit
option when policies do not turn out as she favors.”"

Dual Votes Without Dual Responsibility
Martin points oul that, “As the globe shrinks and inter-
national cooperation increases, political decisions made
by other nations have an increasing effecl. oulside their
own borders. ... Human beings are generally represented
in these settings by clected national political leaders, or
by their delegates. A person who has a say in selecting
two or more sets of those leaders
advantage.”*®

However, the issues go deeper than wherher se-
lect groups have a larger voice through multiple voting,
There is also a very large issue of who bears the conse-
quences of sccond, loreign votes. Certainly, not the dual
citizens who continue to live in the United States while

. osecures an

voling abroad.

Israel is a good example of this issue. In their
1999 elections, the two parties stood Tor very divergent
policies with regard to the security of that country. Yet
every American Jew who voted in that election, whether
left or right in their political views, would not be in Isracl
for the consequences. It was, in effect, a free ride from
the real responsibility thal comes with Tiving where (he
consequences will be most directly felt. Living with the
consequences ol your choice is one mechanism Lhal helps
to ensure focus and perspective.

This issue is nol confined (o loreign elections
that have life or death implications. In June 2003, Ameri-
cans of Polish descent went (o the polls (o vote on the
issuc of whether or not Poland should join the European
Community. One local observer of the Chicago Polish
community wrote, “Some wish that residents with Pol-
ish roots would show the same enthusiasm about Chi-
cago clections as they have about this one.™ That article
continued, “Polish names once figured prominently in
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city politics. Among the best known was Dan
Rostenkowski, the former House Ways and Means Com-
miltee chairman. But that clout is waning as local Poles
movc to the suburbs and focus their attention on moncy
instead of politics. ‘Polish mothers don't raise their chil-
dren to be alderman,” said Aurclia Pucinski, a former clerk
of Circuit Courr in Cook County. “They raise them ro be
businessman. Unlike other ethnic groups, the political
process is not something they see as important in their
lives.” That has not been true with this issue,”

One might reasonably ask why Americans of Polish de-
cenl. who have been in this country lor generations are
voting on major policy in another country on another
continent. A likely answer is: Because they have an inter-
est and connection with their former commumities. Yet
rthar answer raises a furrher question: Is it nor possible to
have aninterest and a connection withoul voling in an-

other country's elections? Of course, it is.

The inereasing use of the United Staces as an ¢lec-
tion arena for foreign nationals and nations is a real prob-
lern. It drains auention and altachment away from im-
migrants becoming more integrated into the American
national culture. The question is whal o do abou it.

What to Do?

Some tind the idca of American citizens voting in for-
eign elections and otherwise associating themselves with
forcign governments contrary to America’s best interests
and want 1o rake strong remedial steps. Constitutional
lawyer Bruce Fein argues that “Americans who vole in a
foreign election, occupy any office in a foreign state, en-
listim a foreign army, atlernpl Lo overthrow the U.S. gov-
ernment, or otherwise atfirm allegiance to a foreign na-
sitizenship.”# The problem with

tion should forfeil. Lhe!
that approach is that the Supreme Court ruled 5-4 in
Afroyim v. Rusk (1967) that Americans could not loose
their citizenship for voting in a forcign election. Fein's
solution: “Congress should either propose a constiturional
amendment 1o overcome A/'myim; or, eriael legislation
that deletes the specific intent requirement in the expec-
tation that the high court will reconsider the precedent,™?
The problem with this approach is that passing a consti-
tutional amendment is diflicult at best, and one can an-
ticipate howls of outrage at what will be argued is a puni-
tive “anti-immigrant” measure. Moreover, having Con-
gress pass a measure specifically framed to have the Su-
preme Court reconsider their opinion depends on the
makeup of the court.

Some, recognizing that voting in foreign elec-
tons is damaging Lo the interests of the American na-
tional community, have suggested a split-the-ditference



20

approach. AleinikofT proposes that the United States ne-
gotiate a series of bilateral agreements with foreign coun-
ries whereby their former nationals be given a choice
whether to vote in the United States or not.™ An Ameri-
can dual citizen domiciled in a foreign country would
have to return to this country ane year prior to the eloc-
tion in which he or she wished to vote, or not be able to
do so. This would involve the United States in the ardu-
ous and, | think, unnecessary negotiations with 150 sepa-
rale countries.

Not only is this a clumsy and unnecessary idea,
there are apparently a number of constitutional barriers
to such a proposal.” These include the difficulty of es-
rablishing a “compelling federal interest,” the problem of
overcoming the strict scrutiny standard that would most
likely be applied (because American dual citizens domi-
ciled abroad would nol. be able o vote by absentee bal-
lot), and the question of whether such a proposal is suffi-
ciently narrowly Lailored, among other things.

O’Brien, another multiple voting advocate, sug-
gesls severdl olher alternatives.® Among his suggestions
are a repeal of the Absentee Voting Act, a modification of
Aleiniko[l's proposal in which only those who have pre-
viously voted in foreign clections arc given the choice, or
establishing a universal “vote where domiciled” rule. Each
of these has problems o, Doing away with absenies
ballots would disenfranchise all Americans living abroad,
including those serving in our military. The modific
tion O'Brien proposes creares an incentive for dual citi-
zens Lo gel more involved more quickly with electoral
politics of their former home country elections so as to
preserve Lheir options. And the search for a universal rule,
vote where domiciled, forces Americans who live abroac
not to vote in their own elections.

There is however a more fundamental flaw in all
these suggestions. They are trying to accommodate Ameri-
can cilizens vating in foreign clections. On balance, there
is no compelling reason to do this, and certainly none to
cneourage il.

What the United States should be doing is en-
couraging imrmigrants, Lheir families, and their descen-
dents to consider America their “homeland.” This is less
likely 1o happen il Lhere are continual pressures and in-
centives to look toward the forcign country from which
they or their ancestors originally emigrated. There is no
compelling reason 1o allow American citizens (o vote in
foreign elections and many reasons to discourage the

Given the importance to the American national
community and the republican democratic system that is
an integral part of it, it seems prudent to do everything

possihle ta encourage attachment to fhis community, and
take steps to lessen the incentives for connections to other
countrics and their national communitics. American law

cannot, of course, mandate what others countries choose
to do with regard 1o their former nationals, bul il can
make clear in a variety of ways that recruiting American
citizens Lo vole in foreign elections will nol be looked al
with favor by the United States.

Holding Office in or
Serving a Foreign Country

Next (o voting, holding office is among Lhe most impor-
tant public privileges of citizenship and membership ina
communily. Individuals have many reasons for wishing
to gain public office. They may wish to serve out of a
sense of wishing (o repay in some way the benefits thal
come with being a memboer of this community, they may
do so out of a sense of civic responsibility or their desire
to help improve and protect their country, their own
ambitions, or some mixture.

Citizens, on the other hand, rely on those in of-
fice, whether in elected or appointive positions. In doing
50, they have every reason 1o expect and dermand that
leaders will hold the community's interests as paramount.
This does not mean Lhey have Lo be guided by majorities
in opinion polls. Rather it means that they must take
seriously the Lrust that they have been given o acl in
accordance with the interests of that community, broadly
conceived. A leader who represents a communiry is ex-
pected (o have that community’s interest wholly at heart,
even if he may not agree with his constituents on a par-
ticular policy.

In the past, it went without saying that an elected
or appointed official would devote his or her full time
and attention to the public matters that they were elected

11



orappointed to pursue. That is why officials cannol serve
in public and private service at the same time, except on
boards and advisory positions. We would not expect a
United States Senator, for instance, to hold another job.
Nor would we expect a member of the presidents staff ro
do so. Even part-time legislative or exccutive positions
must avoid conflicts of interest.

Tim(‘,, auention, and the (:()mmunily’s best in-
terests are the three key assumptions of public responsi-
bilities. Yet, all three are thrown into question by the prac-
tices that are slowing arising with multiple citizenships.
Over the years, a number of Americans have held posi-
tions of power and importance in other countries. They
continue to do so.

Muhamed Sacirbey, Foreign Minister of Basnia-
Herzegovina in 1995-96, is an American citizen and dual
national. The chiel of the Estonian army in 1991-95,
Aleksander Einseln, also was an American. Valdas
Adamkus was an administralor in Chicago for the Envi-
ronmental Protection Agency before he became president
of Lithuania.® In 2002 al. least 10 Americans of Nige-
rian decent left the United Sates to campaign for office
in Nigeria.”” Americans have served al the United Na-
tions as ambassadors for their country of origin.'™ And a
number of Mexican Americans have returned to Mexico
10 run for office.™ Former Seeretary of State Madeleine
Albright was even approached to seek the presidency of
her native Crzech Rupnhli(:, but she declined.® In No-
vember 2003, the foreign minister of the Iragi Govern-
ing Council armounced Lhe appointment of Rend Rahim
Francke as Ambassador to the United States; she became
a U.S. cilizen in 1987.%

Not all those Americans who return to their home
countries necessarily add ro the sum total of democracy
in the world. In 1998, the State Department said that as
far as it could tell, Hussein Mohammed Aidid, a U.S.
Marine C(n‘px veleran, was a naturalized American cili-
zen as well as Somalia’s most powerful warlord before he
died.” Stll, Tor the most part, most of those named above
left the United States to serve in their country of origin
in what would be considered a productive way.

There is no law against doing so, and on balance
no redl issue in the fact that they do so, as long as Lheir
civic and citizenship rights arc not exercised in two places
ar the same time. It is quite acceptable for Mr. Adamkus
10 leave the United States 1o become president of
Lithuania, but it would not be appropriate for him to
vole in an American clection while serving. It would be
acceptable for Mr. Einsein to become chief of the Esto-
nian army, but not. 1o be a member of the U.S. armed
forces at the same time.
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The basic issuce here is (o avoid a conflict of in-
terest, in these cases a conflict between two different sets
of national interests. [t carnot be assurned (hat because
two countrics arc democracics that they share the same
inrerests. France and the Unired States come readily to
mind here. Nor should the citizens or onc or another
country have to struggle with trying to figure out whether
their national community interests are Lruly being
represented.

The individuals noted above are clearly serving
the country to which they returned and in that sense might
be considered sojourners in the United States. Yel with
the rise of transnationalism and the decision of many
immigrant-sending countries to make political use of their
nationals, a new development has arisen. Americans with
dual citizenship are being asked, and are agreeing, to serve
in loreign governments al. the same time thal they retain
and exercise their American cirizenship.

There are a number of examples. Jesus Galvis, a
Columbian travel agent and elected official in
Hackensack, N.J., ran a campaign in 1998 for a seat in
the Columbian senate.”® He planned to hold both of-
fices. Mr. Galvis was asked in an interview whether he
could represent his Hackensack constituents while split-
ring time in Colombia, and said he would have been like
a U.S. Congressman with an office in his district and one
in Washington. In each place, he said, “I would be repre-
senting the Colombians in the United States.”™ Mr.
Galvis' non-Columbian constituents in Hackensack
would no doubt be surprised and not pleased o learn
that if they werent Columbian they would not be
represented.

Qthers were critical of Mr. Galvis' position.
Saramaria Archila, head of a Latin American social ser-
vices agency in Queens, New York, who had lahbied for
the dual citizenship law in Colombia, nevertheless said
Galvis crossed the Tine. “Ir T am an elected official in a
country, it is impossible to defend the interests of my
communily in another country,” she said.®

Yet another development along these lines is the
carving up of American territory as districts for represen-
tation of foreign governments by American citizens. As
one report noted, “In what experts call an extraordinary
step. .. three Mexicans living in the United States are run-
ning for seats in Mexico’s Congress. If they win — and
chances are good for al least lwao of thern, in Chicago and
Los Angeles — they will live in the United States and
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That report continued, “The National Action
Party recently introduced a proposal in Congress (o re-
serve 10 of the 500 seats for Mexicans abroad, and others
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talk of slates of  United States candidates in the 2003
Congressional elections. ...If they win, they plan to com-
mute (o Mexico al least part of the time Congress is in
scssion — about six months a year, in two month
strerches.”¥

In 2001, Juan Herandez, a former University
of Texas at Dallas professor, was named the first Ameri-
can (o serve in a Mexican president’s Cabinet.™ When
Mexican President Vicente Fox met with President Bush,
Hernandez was there as an adviser (o Fox. And when a
group of Democrats from the U.S. Congressional His-
panic Caucus mel with President Fox, Hernandez was
there.

Mr. Hernandez's role is to organize and mobi-
lize Mexican Amcericans in the United States. What is he
mobilizing them to do? In an inrerview with Ted Koppel
on Nightline, he made it quite cleart He wants Mexican
Americans in the United States to think “Mexico First...]
want the third generation, the seventh generation, Twant
them all to think ‘Mexico first’.”®® Americans, on the
other hand, might well be excused il they wonder why
one of their fellow citizens is legally entitled to work in
and for a foreign goverrunent advocating that Americans
put another country first.

Anorher example of this kind of outreach is the
selting up of @ 120-member “advisory couneil” made up
of American citizens of Mexican descent.® The report
notes that the candidates must be at least age 18, Spanish
speakers, Mexican cirizens, and [llinois residents wirh no
criminal record. They must also submit a pelition with
at least 50 signatures in support of their candidacy. That
means Lhere will be a campaign, as well as an eleclion —
vet another way by which to organize the attention and
interests of Mexican Americans toward their “home”
country.

Recruiting Americans to serve in “home” coun-
Lry governments is nol. the only method that foreign gov-
ernment use to foster identifications with and attachments
1o those countrics. LHM year, PI'(‘Nid(‘,YH L(X)Vl(?[ F(‘ITIHYIUUZ
of the Dominican Republic visited his fellow country-
men and wornen in New York, which has the largesL. con-
centration of Dominicans in the United States. Among
the ideas under discussion al the lown meeling were, “a
Dominican Peace Corps that would bring young Domini-
can-Americans back to their roors.”! It’s a laudable idea
in many respeels, but wouldn' young Dominicans and
their chosen country benefit from having them involved
in the American domestic versions of the Peace Corps
like Teach for America?

The major issuc in many of these cases s, 10 re-
peat, the question of contlict of interest, focus, under-

standing, and above all, atrachmenr. We enact conflicr of
interest laws in the United States precisely because indi-
viduals are not the best judges of what they will be able to
separale inwo separale spheres, and how well they will be
able to do so. Individuals may well not see any disadvan-

tages Lo representing foreign countries and the Uniled
States at the same time, but in many ways their views are
the least reliable on these matters.

It is a fundamental principle of American repub-
lican government that representatives, whether in the leg-
islature ar the executive, are expected to truly and faith-
fully represent the national communiry of which any lo-
cal communily is an integral part. Running for office in
a foreign country and continuing to exercise the rights of
American citizenship — especially holding office, bul also
voting and organizing one’s fellow foreign nationals — is
incompalible with that expectation,

Americans serving as advisors to foreign govern-
ments might argue they are representing the interests of
the fellow Americans of whatever particular cescent in
their home countries. A response to thar is to ask whether
that attention would not better be applied 10 improving
the quality of life and citizenship with this country. The
answer ‘I can do both” does nol. recognize the normal
limits of time and attention that apply ro most people. [t
also fundamentally neglects the psychological laws of at-
tachment. That is why one lawyer can’t represent two
opposing sides in a courl case.

All of these considerations underlic the United
States’ stake in these issues. This is not just a matter of
exercising the personal freedom that American citizen-
ship grants, but the national community’s stake in hav-
ing il exercised for the benefil of that cormmumity, OF
course, dual narional Americans may want to advise or
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serve Lheir countries of origin, but from the standpoint
of the American national community the questions is:
Why should that desire be given any standing or encour-
agement?

Serving in a Foreign Army

The willingness 1o serve and protect your counlry is one
of the most solemn responsibilities of citizenship. The
Oath of Allegiance Laken by new American citizens says
in part, “that I will bear arms on behalf of the United
States when required by the law.” That oath, an outgrowth
of a long history of citizen-solders, reflects the critical
importance of being willing, even in an age of a volun-
teer army, to serve if neeessary. There is no maore impor-
tant stake that a citizen has than the protection or preser-
valion of his or her country.

Such willingness represents a commitment and
an acknowledgement that a citizen may be called upon
to give up his comforts, his livelihood, and even his lite if
the circumstances warrant. It is the ultimate merger of
responsibility and caring, essential elements of the psy-
chology of pariotisim. The United States recognizes (his
fact, and immigrant green card holders who serve in the
U.S. armed forces have the normal five-year waiting pe-
riod belore heing able 1o apply for citizenship reduced or
waived altogether.

I”l”ligl'HTH\ who come here from countries in
which ethnic military contlict is a fact of life can hardly
be expected (o leave cheir feelings behind when they ar-
rive in the United States. For many years, Irish Ameri-
cans contributed money (o their ethnic brothers fighting
the British in Ircland. Jews have contributed to Isracl since
that country’s founding. And more recent Muslim arriv-

als have contributed to their own cthnic-based charities,
some of which have operated as fronts or helpmares for
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terrorist activities. The history of ethnic help for family
homelands is an old American story.*?

So, in a more limited sense, is the modern his-
tory of Americans fighting abroad in “forcign wars.”
Americans of the left fought in the Spanish Civil War. In
1937 retired Army Capt. Claire Lee Chennault went to
China at the request of Madame Chiang Kai-shek to help
the Chinese develap an air foree capable of confronting
the attacking Japanese. This mission became the basis for
the Tamous all-volunteer Toree, the Flying Tigers, that
served with distinction both before and atter Pearl Har-
bor. The White House sanctioned that volunteer group.®

In a very well publicized example in 2002, Demo-
cratic candidate for Congress, and now a congressman
from Illinois, Rahm Emanucl was criticized by his oppo-
nenr for being an Israeli dual cirizen and having served in
that country’s armed forces while an American citizen
That impression had been fueled by comments like those
of Emanucel's White House colleague, George
Stephanopoulos, who told Nightline that, “Rahm had
served in the Israeli armny.” The ferusalern Post reported
on July 1, 1997, after an interview with Mr. Emanuel
that, “What has perhaps gained Emanuel the greatest
admiration in Jerusalem was his coming to the country
during the Gulf War to volunteer at a supply hase near
Kiryal Shmona, He did menial work at the base, separal -
ing rank brakes from jeep brakes from truck brakes. He
downplays the Lrip, saying it was nol a sacrifice, moerely
‘something | wanted to do.””

Sorne go farther. During the savage ethnic light-
ing that flared in Yugoslavia in 2001, a group of about
400 Albanian Americans voluniteered (o join Lhe rebel
Kosovo Liberation Army.® Scveral died.

The problem of dual citizens, or even American
citizens with strong homeland feclings, entering into com-
bat in one form or another in their countries of origin is
certainly nol as large a problem numerically as the issue
of foreign voting; the numbers are most likely very small.
Nonetheless, il is worth paying atlention Lo because il is
part of a group of behaviors that tend to reinforce emo-
tional ties 1o foreign countries, when every efTort. should
be made to foster attachments to this country. The United

States cannot easily be in favor of Lrying o cemnent im-
migrant tics to this country while encouraging immigrants
o vote, serve, and fight abroad for other countries.

Dual Citizens and Public Life
in the United States

The White House Fellowship is one of the most com-
petilive and prestigious lellowships in the country. From
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many, lew are chosen, and they go on (o important posi-
tions in government, industry, education, and other key
American institutions, On its website the fellowship lists
anumber of frequently asked questions, and among them
is the following: Can [ be a Whire House Fellow if | have
dual citizenship? The answer is no.

Questions thar arise concerning rhe rights and
responsibilities of American dual citizens within (he
United States are similar — hut in some respects more
complicated — than the questions of whether American
citizens ought to take part in foreign politics. Dual-citi-
zen Americans are, alter all, Americans. I they are not
seeking to run for office in a foreign country, or vote
there, or serve as appointed advisors to foreign govern-
ments, they have avoided the actions that are most trou-
bling to the integrity of the national community in which
they Tive — or have they?

Here is the issue. The United States has within
ils population more and more immigrants from dual-
national countries. They become citizens by naruraliza-
tion or because they are born here Lo immigrant families,
Many Americans are, or can become, dual nationals.

Given American mobility patterns, it is just a
matter of timc before American dual nationals will begin
to take their places in the halls of government, commu-
nily, and civic organizations, Dual nationals will begin
to run for office. They will be appointed as judges. They
will begin Lo oceupy advisory roles (o those in power,
And they will begin to staff our decision-making institu-
tions, like, for example, the P(‘nl;lg()n, CIA, and State
Department.

Indeed, they have already done so. Miguel
Estrada, nominated by President Bush for a federal judge-
ship, immigrated to the United Srates as a teenager from
Honduras. Michigan Gov. Jennifer M. Granholm was
born in Vancouver, British Columbia. Zalmay M.
Khatilzad, U.S. Ambassador (o Alghanistan, was born in
Mazar-i-Sharif and is Pashtun hy ethnicity. The Com-
mander of the U.S. Central Command is John Abizaid, a
Lebanese-American. And, of course, almost everyone
knows thal. California Gov. Armold Sc
born in Austria.

valzenegger was

All of these individuals, by virtue of their family’s
country of origin, are cligible for dual citizenship. Yet
none of them has had the issue of dual attachments raised
in conmection with their Teadership in these key institu-
tional positions. It is worth asking why. Insofar as the
record shows, none of Lhese Americans has taken sleps 1o
cement their ties to their family’s country of origin. They
do not hold two passports. They have not served in, or as
advisors to, a foreign government. They have not served

in the armed forces of another country, They have no
history of being advocates, specially, for their family's
courntry of origin.

Should Americans wha hold dual citizenship
serve in imporrant public positions? The Unired States
now distinguishes hetween green card haolders and citi-
zens in only a few remaining areas, such as the right o
vole, the right Lo serve on juries, and the right 1o hold
certain high level elective offices and some state and all
federal civil service positions.”” These distinctions are
based on the understanding that it takes time to know a
culture before you can adequately represent. it. They are
also based on the assumption that immigrants who have
not raken steps to become cirizens have demonstrated a
lack of commitment that by itsclf calls into question their
ability to speak for, act on behalf or, or represent citizens.

Bul what of those immigranis who have already
become citizens? They have demonstrated a commirment
by successfully going through the process. Should that
mark the end of our concerns? And what of American

leaders who are cilizens of another country as well? This
is a sensitive issue. However, it is a growing one.%®

In 1998, a French Canadian with a U.S. passport
ran for mayor of Plattsburgh, N.Y. He argued that the
incumbent spoke French too poorly to be running a city
50 close (o Qucb(‘,(t; helost. Also that year, an Australian,
Helen Cameron, who traded her Australian citizenship
for American nationalily so she could do business, served
on the local school board and even sought the mayor’'s
seal in Irvine, Calif. In the late 1990s Adriano Espailla,
a naturalized American from the Dominican Republic
and a member of the New York State Asseml)ly, hecarne
the first Dominican clected to a U.S. statchouse. In 2002,
an immigrant from India ran for the lowa legislature.®

The major issuc here is one already addressed to
some degree in the discussion of holding office in, or
serving as an advisor (o, a foreign government. A national
community has the right to expect the highest levels of
allegiance (o il from those serving on ils behall, Indeed,
because of the exercise of power involved in serving in
decision-making roles, it could be argued thal this stan-
dard should be even higher for leadership roles than for
simply being a cilizen.

A national community can tolerate some of its
citizens disliking the government. It can ger along all righr
il some ol ils ¢
tries, so long as those numbers are not large and the power
of those atlachments arern’l strong enough Lo trump al-
tachments to the national community. However, a com-
munily is much less able (o tolerate persons in position
of power who divide their national loyalties between two
cournlies.
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Spiro has suggested (hat Lhis issue be addressed
through a contlict of interest approach.” Sa for example,
a dual national in the State Department would excuse
himsclf if dealing with an issuc that affccted his other
country of attachment. Or 1o use Spiro’s illustration, no
Amcrican-Mexican dual citizens should serve on a U.S.
trade delegation to Mexico.”" Regrettably, the issue is not
thal casily resolved,

Spiro’s solution depends on selt-tiltering, where
people realize there is a conflict and then remove themn-
selves. But what if they don't think there is a contlict, or
feel they can “handle il.” Spiro's example of barring 4
Mexican American from a trade delegation to Mexico
assumes what remains to be demonstrarted: that a Mexi-
can American cannot be trusted to champion American,
rather than Mexican interests. Should Gov. Granholm
disqualily hersell from any issucs that deal with Cana-
dian nationals? That seems wholly unnecessary.

What il a dual-citizen American identilies with
her Hispanic ethnicity? Will she then have to recluse her-
sell from all dealings with Latin America and Spain? What
of a dual-citizen American with strong feelings toward
and identifications with his Muslim religion?

These examples suggest that no conflict of inter-
est can be assumed and that one must look elsewhere for
evidence Lhal (s oris nota problem. An example of this
dilemma is seen in recruiting patrerns at the Central In-
telligence Ageney. In the wake of 9/11, a number of
observers said, correctly, that intelligence agencies needed
to diversily. Sen. Richard Shelby (R-Ala.) said that, “the
government must do a better job at turning America's
ethnic diversity and immigrant heritage into an intelli-
gence assct by recruiting into its ranks Americans who
speak Arabic and Farsi and can betrer meld into the by-
ways of the terrorists. "™ They have been busy scrambling
to add diverse nationalities to their rosters.”™

Yet they have run into a problem. Many of the
people they would like to recruit are naturalized citizens
or children ol immigrants from countries Lhal. have sup-
plied many of the terrorists they will be arrayed against.
The issue that the CIA and olher such agencies face is
not so much the patential for disloyalty (although that is
always a dangerous potential problem for intelligence or
enforcement agencics), but rather the potential — one
might say the likelihood — for conflicted loyalties or at-
lachments.

How would it feel ro be a first generation Mus-
lim whose parents came here from Pakistan, Indonesia,
or Nigeria to be sent there to recruit their nationals to
spy for the United States? When doing background checks
for the security clearances that must be given to top-level
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analysts, how is il possible Lo gauge a person’s relative
degree of commitment to his new country and to his
country of recent origin? What kind ol attachunents are
all right, and which problematic? In the old days, all onc
needed ro do was the historical research equivalent of
Iooking into the person’s wallet and secing if he carried a
membership in the Communist Party. This will obviously
no longer do. However, what does suffice is not yet clear.
The danger is not treason, but rather conflicted loyalties
and the failure because of such conflict to make America’s
positions, policies, or interests sufficiently primary.

These same kinds of issues have already arisen
for naturalized or dual citizens running for elective of-
fice. In the 2000 presidential race, Nation of Islam leader
Louis Farrakhan questioned the national loyalty of vice-
presidenrial candidate Joseph Lieberman. In his remarks
Farrakhan said, “Mr. Licherman, as an Orthodox Jew, is
also a dual citizen of Israel. The state of Israel is not syn-
onymous with the United State
the test he would probably have to pass is: Would he be
more faithful (o the Cons
than to the ties that any Jewish person would have to the
state of Israel?"™

A similar circumstance arosc in lowa when a
naturalized Indian American, Swati Dandekar, ran for
office. Her opponent, Karen Balderston, sent an e-mail
asking, “Without having had the growing-up experience
in Iowa, complete with the intrinsic basics of Midwest
American life, how is this person adequarely prepared to
represent Midwest values and core belicfs, lel alone un-
derstand and appreciate the constitutional rights guaran-
teed (0 uy in wriling by our Founding Fathers? 77

These accusations were insubstantial. Joc
Lieberman had spent his whole life here. He was no more

he continued, “and

itution of the United Siates

Isracl’s Connecticut Senator than John Kennedy was the
Pope’s president. And Ms. Dandekar, who was 51 at that
time, had Tived in Towa for 31 years. Mr. Gonzales has
never held a Mexican passport, and Arnold
Schwarzenegger had never voled in 4 foreign clection.
On the other hand, there are examples that do
underscore Lhe nature of Lhe potential issues. Josaphat
Celestin, for instance, came to the United States from
Haiti. At [irst, he thought he would relurn as soon as
possible, but then decided to stay and organize his Hai-
rian American community to support his hid for poliri-
Afer sorne Tosses, he was finally clected mayor
of North Miami with strong support of the Haitian com-
munity. Bul this in turm has led (o concerns of non-Hai-
tians that their needs will be neglected.”®
The issue of history and experience in relation-
ship to community representation is not a frivolous one.

cal ofTic
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Generally, people want 1o be sure that a leader knows Lhe
community, has spent time with it, appreciates its values
and is in general agreement with them. Ultimately, it is
up to those doing the appointing or clecting to make this
decision. A naturalized citizen who has been in the coun-
try only a few years will no doubt be judged differently
from one who has lived in the Unired States for 31 years.

Even people who actively promole the idea of
dual citizenship say there are limits to subdividing loyal-
ties when it comes 1o political leadership positions. New
York City Councilman Guillermo Linares, the first Do-
minican American elected (o any office in this country,
made it a point not to vote in the 1996 Dominican elec-
tion, the first in which Dominicans abroad could vote.
“I am an clected official of the United States,” Linarcs
said.”?

Thequestion of how much identification a leader
or official has with his new or old country is unlikely
ever 10 be resolved wilh decimal-point accuracy. After
all, internal psychological identifications are personal,
someltimes shifling within a range, and on oceasion not
whaolly accessible to the person himself.

Consider the case of Tony Garza, a longtime
George W. Bush assaciate who was appointed U.S. Am-
bassador to Mexico. He is a third-generation American
whose four grandparents were from Mexico and who
speaks tluent Spanish, He graduated from the University
of Texas, attended Southern Methodist Law School, and
was elected judge in Cameron County, the southernmost
in Texas.

After the Senate confirmed his nomination as
U.S. Amba
view about his views on U.S. policy and Mexican immi-
gration. He replied, “1 view it from the perspective of a

dor o Mexico, he was asked in an inter-

Mexican and an American and I happen to think it's im-
portant to us that we move on immigration because I
really do think it speaks (o our character and our iden-
tity.”” I do not wish to make too much of a single sen-
Lenee, but it is a professional habit Lo pay atlention 1o
what people say and how they do so. Mr. Garza men-
tions his Mexican identification first, his American one
second, and seems to weight them more or less equally,
with the Mexican portion being [irst among equals.™
Consider a possible alternative responsc: “I view these
problems as an American with a Mexican herirage.” Per-
haps the operational dividing Tine should be between those
whose American identifications are naturally primary
(e.g., American of Irish decent or Irish-American) com-
pared to those for whom it isnt (e.g. Jrish-American,
Hispanic).

There is no meter to measure the strength and
nature of altachments, although signpaosts are possible 1o
discern and some general guidelines could be developed.
Docs the person currently hold, or have they ever held,
dual citizenship? If so, what was the time trame and what
were Lhe circumstances? If naturalized, when did that
happen and how soon (after it was possible to do so) was
the application made? Has the person ever voted in a
forcign clection? If so, when and how often? Has the per-
son ever held elective or advisory office abroad? If so,
when and undoer whal (fl’l’(?llYVlSl'rJTl(',(‘,X? H?N the person ever
been an advocate of the positions of his or her family's
country of origin? In what circumstances?

These are the kinds of basic questions thar might
be asked ol any person seeking Lo represent the national
community or a local part of it. The issue is not so much
a “loyally lest” as it is a form of legilimate quesl [or reas-
suranice that the person has demonstrated by his or her
behavior that attachments to any country of origin rake a
back seal Lo the primacy of identification with the Ameri-
can national community. Some positions, especially in
the security and high-level advisory positions, will obvi-
ously require more. %

Stephen Castles, writing in the Australian con-
text, notes there are already large numbers of dual citi-
sens. He expects that in the Tuture this practice will be-
come cven more widespread and cxpresses the hope this
should not lead to exclusion from any rights, such as the
right ta stand for office.®” It should not, of course.

Nor, since all citizens have the right to run for
office once they are naturalized,* is any legislalion pos-
sible in this matter, even if it were desirable — which it is
not. The matter is best handled informally by the growth
of a norm of demonstrated national attachment and in-
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legration in cases where persons run for political office
or represent various communities in non-governmental,
but policy-making or -deciding positions.

Conclusion: Dual Citizenship
Reform: Only Part of the Issue

All four of the above recommendations have one pur-
pose in common: They are meant 1o help develop and
cement the ties of immigrants to the American national
community. The United States is traversing a particu-
larly tricky and dangerous period. It is in the crosshairs
of terrorists who would like to destroy, or at least cara-
straophically wound, the country and lack only the means
to do so. Yet, in the meantime, life goes on, as it must
and should. The Uniled States continues Lo take in around
a million legal and illegal immigrants per year. Other
countries mount strenuous elforls o bind their nationals
to them, even though they are naturalized American citi-
zens. Old and new citizens alike continue 1o learn and
know less about their country, its history, and the issues
that [ace it. Centrifugal forces [rom above {globalization)
and below (multicultural primacy of racial and cthnic
identification) continue to compete with an American
national identity.
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These trends are likely (o be with us for some time,
Richard Alba, in his research on European ethnics, found
that it took on average four generations belore ethnicity
truly faded and a more Americanized identity truly ce-
veloped beyond the hyphen.®® Can we count on the same
for non-European ethnic and racial groups in the above
circumsrances? That seems unlikely.

In the meantime, developing and consolidating a
primarily American national identity and heartfelt attach-
menls (o the American national community are critically
impartant to our country’s political well-being and secu-
rity. The modest. steps outlined above are not panaceas.
In an age in which expectations of gratification outpace
the acceprance of responsibility, they will be controver-
sial. Morcover, even if enacted, they will help address only
part of the problem.

The issues of developing the American national
community go well beyond whether American cirizens
vole in foreign elections. IF the United States is truly 1o
be more welcoming to its immigrants, and true to its
own cilizens, il musl. do much more Lo lfosler altachments
in the American national community as a whole and not
just in immigrants. That critically important topic how-
cver, descrves its own discussion and recommendations.
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End Notes

! Camarota 2004,

2 This view runs contrary to Fcin (2005) who argucs that,
“Dual allegiances do not imminently threaten the fabric
of the United States. But they fucl a yawning indiffer-
ence to American customs and civic spirit indispensable
10 national vilality.”

® The figures in this and the following paragraph are
drawn from Renshon (2005).

1 Schuck 1998, 227.

S lbid., 228.

% Anticipating the Twenty-fourth Amendment, in the case
of Harper v. Virginia hoard of Education (383 U.S. 663
(1966) the Supreme Court struck down poll taxes say-
ing,” The political franchise of voting” is “a fundamental
political right because (it is) preservative of all rights.”
For a closer analysis of the constitutional foundation and
importance of voling as a4 key clement of American citi-
zenship see Eskridge 2001.

7 Fein 2005.

& Schuck 1998, 235.

9Portes (1999, 467 emphasis mine; see also Miller 1999,
11. Miller writes that many immigrant- sending, coun-
tries have abandoned their opposition to dual citizen-
ship. They now encourage it, " in the hope they will form
lobbies to influence their host countries” policies rowards
the country of origin.” Bvidence however, suggests they
are taking a much more active stance than hope in ensur-
ing that it happens,

0 Dillon 1998, A3,

' MeKinley 2005

"2 Associated Press, 2005.

2 Anderson 2000.

" Belluck 2000.

18 Talk Back Live 2000.

A reciprocal process is under way as increasingly Ameri-
can politician travel to foreign countries to campaign for
the votes of that country'’s nationals in the United Stales.
Democratic and Republican political leaders from New
York and elsewhere routinely visited Vieques — an Puerio
Rican island used for Defense Department war exercises,
1o protest that use (Waldman 2000). In 2001, two top
Demoacratic Party officials — Richard Gephardt, then
House minority leader and Thomas Daschle, then Sen-
visited several areas in M(‘,xi(:(),

ale majority leader
promising to do all they could to regularize the status of
illegal aliens in the United States (Thompson 2001;
Sullivan and Jordan 2001). New York governor George
Pataki visited the Dominican Republic o pay a condo-
lence call on the relatives of those killed in the crash of

flight 857 which ran daily between New York and Do-
minican Republic; this was shortly in advance of his try
for a third term in office {Associated Press 2002). Then
Mayor-clect New York Michacl Bloomberg made the same
pilgrimage and included Puerto Rico, where he prom-
ised “closer ties” (Steinhauer 2001a,h).

7 Crawtord 1998.

¥ [bid.

19 Belluck 2000.

2 Nagourncy 1999.

2 Sellers 2004, BO1.

22 Johnson 2004.

2 Ttzigsohn 2000, 1146, argues, after reviewing the evi-
dence, “transnational elites often challenge the existing
sociopolitical order, but theirs are demands for inclusion
and recognition as part of that order. nor for its radical
change.” (emphasis minc)

2 Ibid, 1144.

BGinsherg and Weissberg 1978.

 Ibid., 35-36.

2 fhid., 52.

% Hditorial, The Washington Post 1998.

2 Thompson, 1970.

What David Martin (1999, 31) refers to as “simple
voting” is in fact anything but simple (Kelley and Mirer,
1974).

31 Quoted in Kurtz 1999; see also Delli Carpini and
Keeter 1999,

32 Patrick 1977; Torney-Purta 1995a,b; Neimi 1999.

% Cited in Branson 1998,

# Dionne 1999, A29.

% Cole 2002.

3 Martin 1999, 13. It was Martin (1994) who first cm-
phasized the importance of “common life,” and later
(1999, 4-14) said he was persuaded to support dual citi-
zenship, albeit subject to limits.

5 Martin 1999, 27.

* Martin 1999.

% Pierre 2003; Eig 2003.

4 Pierre 2003. Nor is the Chicago EU vote devoid of
Polish government self-interest. Eig (2003) reports that,
“In Poland where there are 29 million eligible voters, the
referendum has widespread support, bul government of-
ficials arc worricd about turnout. The results won't count
unless more than 50 percent of eligible Poles vote. That
helps explain why the Polish foreign ministry has in-
structed its staff in Chicago to get out the vote. Even no’
voles will help push the eligibility figure toward 50 per-
cent, ‘[t’s an absolute priority to this office,” says Mariusz
Brymora, deputy consul general. He has about 10 people
in the cansulate working full time to make sure the refer-

19



endum passes.”

1 Fein 2005.

2 [bid.

% Aleinikott 1998, 34-36.

# (O'Brien 1999.

5 Ibid., 593-595.

* Bumiller 2002.

7 Haughney 2003.

* Franck 1996.

“ Mena 2001.

% Mann 2000.

3 Shadid 2003, A10.

2 Fritz 1998.

3 Portes 1999, 469.

1 Fritz 1998.

% Quoted in Frirz 1998.

% Belluck 2000,

7 Ibid., emphasis mine.

% Hegstrom 2001.

% Nightline 2001, 7.

% Avila 2000.

1 Bernstein 2004,

52 Smiith 2001,

5 Chennault [1949] 1991,

5 An Inrerner blog site SmarrerTimes.com {March 6,
2002) carried the following background information: “A
dispatch from Chicago in the national section of today's
New York Times reports that. the president of the Polish
American Congress, Edward Moskal, ‘suggested, errone-
ously, that” an Illinois congressional candidalte, “had dual
citizenship with Israel and has served in its armed forces.’
The Associaled Press reported in a 1996 biographical
sketch of Mr. Emanuel that ‘Tn 1991, during the Persian
Gulf War, he spent 2 and a half weeks rust proofing brakes
for Isracli Army vehicles.” And the Washington Post re-
ported in 1992 that ‘Rahm retained dual citizenship un-
1§l age 18, when he gave up his Isracli passport, bul some-
times thinks ‘ambivalently’ about moving permanently
10 Isracl. It is now part of his legend that during the Per-
sian Gulf War in earlyl 991, when Iraqi scuds were fall-
ing on the country where he spent. many a childhood
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surmmer, he volunteered for 2 1/2 weeks on an army bhase
near the Lebanese border, rust-proofing brakes for mili-
Lary vehicles.”™

55 Smith and Finn 2001, AOL.

5 hrtp://www.whirehouse.gov/fellows/about/faq.html.
Accessed December 28, 2004,

57 Peter Schuck, writing about the exclusion of non-ciri-
sens [rom Tederal civil service positions and many slate
government jobs, says, ‘I see 1o merit in denying voters
or clected officials the opportunity (o place aliens in the
high elective office from which the law sometimes bar
thern.” See Schuck 1989, 6-7.

8 The examples in the paragraph that follows are all drawn
from Fritz 1998.

5 Dvorak 2002.

70 Spiro 1997, 1481-83.

W Ibid, 1481.

2 Quoted in Mitchell 2002.

™ Pricst 2002,

" Quoted in Watanabe 2000,

" Dvorak 2002, erphasis mine.

6 Canedy 2001.

" Quoted in Fritz 1998.

™ Villafranca 2002

™ T am aware that Mr. Garza’s views on immigration
closely track the president’s, and that ambassadors are
supposed to follow presidential policy.

8 Krause 2002,

81 Castles 1999, 39.

82 The exception of course is the presidency of the United
States. Article II, Section 1 of the Constitution states,
“No person except a natural born Citizen, ora Cilizen of
the United States, at the time of the Adoption of this
Constitution, shall be eligible to the Office of President,”
Several constitutional amendments have been proposed
in Congress to overturn this provision, enabling a natu-
ralized citizen o seek the presidency afler having been
citizens for either 20 or 35 years.

& Alba 1990.
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Mr. HOSTETTLER. Dr. Fonte.

TESTIMONY OF DR. JOHN FONTE, SENIOR FELLOW,
THE HUDSON INSTITUTE

Mr. FONTE. Thank you, Chairman Hostettler. I'm John Fonte,
Senior Fellow at the Hudson Institute. My testimony today has the
endorsement of the Citizenship Roundtable, an alliance of the Hud-
son Institute, and the American Legion. At this year’s convention,
the American Legion adopted a resolution encouraging Congress to
enforce the oath of renunciation and allegiance and to reject dual
citizenship in principle and restrict its application in practice. I
would like to introduce the entire resolution, No. 165.

Mr. HOSTETTLER. Without objection.

[The information referred to is available in the Appendix.]

Mr. FONTE. America has had more success assimilating immi-
grants than any other country in the history of the world because
since the early days of the Republic, we have pursued a policy of
patriotic assimilation. At the heart of patriotic assimilation is the
transfer of allegiance. For more than 200 years, immigrants have
taken an oath renouncing prior allegiance and transferring sole po-
litical allegiance to the United States of America.

The transfer of allegiance is central to America because of the
kind of country that we are. If we were a country that did not re-
ceive large numbers of immigrants, this would not be as important
in practical terms, but it is precisely because we are a nation of as-
similated immigrants that we must be serious about dual alle-
giance.

We are a civic, not an ethnic nation. American citizenship is not
based on belonging to a particular ethnicity, but on political loyalty
to American democracy. Regimes based on ethnicity support the
doctrine of perpetual allegiance, for one is always a member of the
ethnic nation. In 1812, Americans went to war against the concept
of the ethnic nation and the doctrine of perpetual allegiance. At
this time, Great Britain under the slogan “Once an Englishman, al-
ways an Englishman” refused to recognize the renunciation clause
of our citizenship oath.

Today, some immigrant sending countries appear to be closer to
the British position in 1812 than to the American position of a civic
nation as opposed to an ethnic nation.

Dual allegiance violates a core American principle of equality of
citizenship. Dual citizens are specially privileged, supra citizens
who have voting power in more than one nation and special privi-
leges like EU privileges that the majority of their fellow American
citizens do not have.

I recently talked to a British immigrant who had become an
American citizen while retaining British citizenship. This immi-
grant dual citizen cast ballots in 2004 in both the U.S. and British
elections within 5 months of each other.

Now, most Americans instinctively recognize something is wrong
with this situation and that it mocks our concept of equality of citi-
zenship. Dual citizens exist in a political space beyond the U.S.
Constitution. As members of foreign constitutional communities,
they have different and, in some cases, competing and conflicting
responsibilities, interests and commitments. By objective practical
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necessity, as well as moral obligation, these other responsibilities,
interests and commitments dilute their commitment and allegiance
to the United States of America.

The great New Deal lawyer and Supreme Court Justice, Felix
Frankfurter, was absolutely right when he said that voting in a for-
eign election and serving in a foreign government revealed “not
only something less than complete and unswerving allegiance to
the United States, but also elements of allegiance to another coun-
tr}'ly in some measure at least inconsistent with American citizen-
ship.”

Now, it’s sometimes argued even though the principle of retain-
ing political loyalty to the old country is inconsistent with Amer-
ican democracy, the result is a good thing in practice because many
immigrant dual citizens promote pro-American and democratic val-
ues in the elections of their birth countries. Now, this sounds rea-
sonable, but it’s not always the case.

For example, dual citizen Manuel de la Cruz was elected to the
Zacatecas legislature in Mexico as a member of the traditionally
anti-American Democratic Revolutionary Party, the PRD of Mexico.
If you look at the website of the California PRD, the political home
to many naturalized American citizens, it contains untruths about
the United States, including the charge that Mexican migrants live
in the United States without human rights.

In 2003, the California PRD contained pictures not only of Che
Guevara, but of Lenin as well. Here is a picture of Lenin on the
California PRD website. So much for the promotion of American
values.

The issue is clear. Should we continue to promote the rapid in-
crease in dual allegiance, which will happen by default if no con-
gressional action is taken, or should we reject dual allegiance in
principle and practice? If enacted into law without changes,
McCain-Kennedy would result in massive increases in the number
of American citizens who have dual allegiance. This harms patri-
otic assimilation. This is the opposite of our great historical suc-
cess.

What can be done? There’s plenty that can be done to restrict
dual allegiance within the bounds of the Afroyim Supreme Court
decision. Many acts, such as voting in a foreign election, can be
made felonies. Exceptions for serving the national security inter-
ests of the United States could be made.

The purpose of such legislation is to affirm our deepest prin-
ciples; it’s not to punish people who may be well meaning and fol-
lowing current practice. The legislation would not be retroactive,
but simply say, from now on these are the rules. Legislation has
been introduced today—I think at this very moment—by Congress-
man J.D. Hayworth, the Enforcement First Act, that will do exactly
this in title 7 and restrict dual allegiance.

In opposing dual allegiance, we of the Citizenship Roundtable
stand with the Founding Fathers, including both Hamilton and Jef-
ferson, those political rivals, and also political rivals, Theodore Roo-
sevelt and Democratic President Woodrow Wilson. We stand with
Justice Louis Brandeis and his protege, Justice Felix Frankfurter,
and with the administration of Franklin D. Roosevelt, which said,
“Taking an active part in the political affairs of a foreign state by
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voting in the election of that state involves a political attachment
and practical allegiance thereto which is inconsistent with contin-
ued allegiance to the United States.”

For FDR yesterday and for Americans today this is simply com-
mon sense. Now is the time, during the current debate over immi-
gration, for Congress to reject dual allegiance in principle and re-
strict and narrow its application in practice.

Thank you.

Mr. HOSTETTLER. Thank you, Dr. Fonte.

[The prepared statement of Dr. Fonte follows:]
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Thank you, Chairman Hostettler. T am John Fonte, a Senior Fellow at the Hudson Institute and director
of the Center for American Common Culture. My testimony today has the endorsement of the
Citizenship Roundtable, an alliance of the Hudson Institute and the American Legion, formed in 1999
to strengthen the integrity of the citizenship naturalization process and promote the patriotic assimilation
of immigrants into the American way of life.

At this year’s national convention the American Legion approved a Resolution titled, “Oppose Dual
Allegiance; Enforce Citizenship Oath.” Resolution No. 165 final paragraph declares:

“Now, Therefore, be it resolved, By The American Legion in National Convention assembled in
Honolulu, Hawaii, August 23, 24, 25, 2005, That The American Legion encourage the Congress of the
United States to enact measures to enforce the Oath of Renunciation and Allegiance and reject dual
allegiance in principle and restrict and narrow its application in practice.”

I'would like to introduce into the record the entire American Legion Resolution Number 165.

(1) PATRIOTIC ASSIMILATION: THE REASON FOR AMERICA’S HISTORIC SUCCESS IN
ASSIMILATING TMMIGRANTS

Since the beginning of the Republic in the 18" century American political leaders have welcomed
immigrants and at the same time insisted that they become loyal Americans. In 1794 President George
Washington wrote to Vice-President John Adams on immigration policy. Washington deplored the
situation in which newcomers would remain isolated in immigrant enclaves and cling to their old ways.
He recommended that immigration policy encourage assimilation into the mainstream of American life
and values so that immigrants and native-born Americans would “soon become one people.”

“[T}he policy...of its [immigration] taking place in a body (I mean settling them in a body) may
be much questioned, for, by so doing, they retain the Language, habits and principles (good or
bad) which they bring with them. Whereas by an intermixture with our people, they, or their
descendants, get assimilated to our customs, measures and laws: in a word soon become one
people.”

During the Washington Administration, the U.S. Congress passed the Naturalization Acts of 1795
requiring candidates for citizenship to satisfy a court of admission as to their “good moral character” and
of their “attachment to the principles of the Constitution.” Moreover, the new citizens took a solemn
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oath to support the Constitution of the United States and “renounce” all “allegiance” to their former
political regimes.

Professor Thomas West of the University of Dallas and the Claremont Institute in Vindicating the
Founders has noted that all the leading Founders, even long time ideological opponents Thomas
Jefterson and Alexander Hamilton agreed that undivided political loyalty or what could be called
patriotic assimilation was central to a successful immigration policy.

Thomas Jefferson insisted on assimilating newcomers into the American political regime because he
worried that the “greatest number of emigrants” will come from countries whose political principles
differed greatly from American principles. Unless Americans acted, Jefferson noted, “they will transmit
to their children” these problematic political worldviews. In a 1790 speech to Congress on immigrant
naturalization, Jefterson’s chief political lieutenant, James Madison, declared that America should
welcome immigrants who could assimilate, but exclude the immigrant who could not readily
“incorporate himself into our society.”

And Jefferson’s major political rival, Alexander Hamilton agreed with him and the other Founders on
the necessity of patriotic assimilation. Hamilton declared that we should gradually draw newcomers into
American life, “to enable aliens to get rid of foreign and acquire American attachment: to learn the
principles and imbibe the spirit of our government.” Hamilton further maintained that the “safety” of a
Republic “depends” upon a “love of country” and “the exemption of citizens from foreign bias and
prejudice.” The ultimate success of the American regime, Hamilton insists, depended upon the “the
preservation of a national spirit and national character” among native born and immigrant alike.

During the period of large scale immigration, in the late 19" and early 20" centuries, American leaders,
like the Founding Fathers before them, promoted the patriotic assimilation of immigrants. The language
of Theodore Roosevelt, Woodrow Wilson, and Louis Brandeis paralleled that of George Washington,
Thomas Jefferson, and Alexander Hamilton in its insistence that newcomers assimilate to American
values and give undivided loyalty to their new country.

Theodore Roosevelt declared that:

“In the first place we should insist that if the immigrant who comes here in good faith becomes
an American and assimilates himself to us, he shall be treated on an exact equality with everyone
else, for it is an outrage to discriminate against any such man because of creed, or birthplace, or
origin. But this is predicated upon the man’s becoming an American, and nothing but an
American. .. There can be no divided allegiance here. Any man who says is an American, but
something else also, isn’t an American at all....We have room for one soul (sic) loyalty and that
is loyalty to the American people.”

Republican Roosevelt’s major political rival Democrat Woodrow Wilson favored a similar approach to
the patriotic assimilation of immigrants. In 1915, President Wilson told a mass naturalization ceremony
of new citizens:

I certainly mwould not be one even to suggest that a man cease to love the home of his

birth.. but it is one thing to love the place where you were born and it is another to dedicate
yourself to the place in which you go. You cannot dedicate yourself to America unless you
become in every respect and with every purpose of your will thoroughly Americans. You cannot
become thoroughly Americans if you think of yourselves in groups. A man who thinks of

2
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himself as belonging to a particular national group in America has not yet become an American,
and the man who goes among you to trade upon your nationality is no worthy son to live under
the Stars and Stripes.”

One day after President Wilson’s speech in 1915, his chief political lieutenant Louis Brandeis, reiterated
the call for the “Americanization” or patriotic assimilation of immigrants declaring that “the adoption of
our language, manners, and customs is only a small part of the [Americanization]process,” that
ultimately newcomers should “possess the national consciousness of an American.” Interestingly, more
than seventy years later, in addressing pending immigration legislation, Congresswoman Barbara Jordan
(D-Texas) echoed the sentiments of Washington, Jefferson, Roosevelt, and Wilson and explicitly called
for the “Americanization” of our latest immigrants. The concept of “Americanization,” may have
sometimes been misused in the past, “But it is our word and we are taking it back,” Jordan declared.

(II) THE TRANSFER OF ALLEGIANCE

For more than 200 years, immigrants upon becoming American citizens have taken an “oath of
renunciation and allegiance,” renouncing previous allegiance and pledging allegiance to the United
States of America. The promise that applicants for citizenship currently take to the United States and
their new fellow citizens reads as follows:

“I hereby declare on oath, that I absolutely and entirely renounce and abjure all allegiance
and fidelity to any foreign prince, potentate, state, or sovereignty of whom or which I have
heretofore been a subject of citizen; that I will support and defend the Constitution and laws
of the United States of America against all enemies, foreign and domestic; that I will bear
true faith and allegiance to the same; that I will bear arms on behalf of the United States
when required by law; that I will perform noncombatant service in the Armed Forces of the
United States when required by law; that I will perform work of national importance under
civilian direction when required by law; and that I take this obligation freely without any
mental reservation or purpose of evasion; so help me God.”

The officially named “Oath of Renunciation and Allegiance” is a vital part, indeed, in some ways it is at
the symbolic heart of patriotic assimilation. In taking the oath the immigrant is transferring allegiance
from his or her birth nation to the United States of America. This “transfer of allegiance” is central to
who we are as a people and vital to our proud boast that we are a “nation of immigrants.” It is central to
who we are as a people because at the core of American self-government is the principle of government
by “consent of the governed.” The first words of our constitution clarify that “the governed” are “We
the People of the United States.”

In taking the Oath of Renunciation and Allegiance, the immigrant is voluntarily joining “We the
People,” the sovereign American People. More significantly, by renouncing previous allegiance, the
newcomer is {ransferring sole political allegiance from his or her birth nation—and from any other
foreign sovereignty or political actor—to the United States of America. For more than two centuries, the
renunciation clause, this “transfer of allegiance ” has been a central feature of our nation’s great success
in assimilating immigrants into what has been called the American way of life. To simply say that we
are a “nation of immigrants,” is incomplete. We are, more accurately, a “nation of assimilated
immigrants” and their descendants, whose sole political loyalty is—or at least, in principle and morally
ought to be—only to the United States of America.
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(TIT) DUAL ALLEGTANCE TS INCOMPATTABLE WITH THE MORAL AND
PHILOSOPHICAL BASIS OF AMERICAN CONSTITUTIONAL DEMOCRACY

Dual Allegiance is incompatible with the moral and philosophical basis of American constitutional
democracy for two major reasons. First, dual allegiance challenges our core foundation as a civic nation
(built on political loyalty) by promoting a racial and ethnic basis for allegiance and by subverting our
“nation of (assimilated) immigrants” ethic. Second, dual allegiance violates a vital principle of
American democracy: equality of citizenship.

(1V) FIRST: DUAL ALLEGIANCE IMPLIES AND PROMOTES AN ETHNIC AND RACIAL
BASIS FOR NATIONHOOD

The transfer of allegiance (i.e., national loyalty) emanating from the renunciation clause of the oath of
citizenship (and its clear moral rejection of dual allegiance) is central to America because of the kind of
country that we are. Unlike many other countries our nationhood is not built upon American citizens
belonging to a particular ethnicity, race, or religion, but, instead, upon political loyalty, i.e., upon those
citizens being loyal to American constitutional democracy. If we were a country that did not receive
large numbers of immigrants this would not be as important in practical terms. But, it is precisely
because we are a “nation of (assimilated) immigrants,” whose citizens come from all parts of the world,
that we must be serious about enforcing the Oath of Renunciation and Allegiance, and about rejecting,
on principle and in practice, the concept of dual allegiance.

As noted, this Oath—this transfer of allegiance—is at the heart of citizenship naturalization. Surely,
most Americans would agree, that to retain allegiance to another nation (and another constitution)
besides the American nation (and the American Constitution), and thus to continue to belong to another
political community besides the American political community, is inconsistent with the moral and
philosophical foundation of American constitutional democracy.

Regimes based on ethnicity and race adhere to the doctrine of “perpetual allegiance.” Thus, in this
concept, one is always a member of the ethnic or racial nation. The United States (as a civic rather than
an ethnic or racial) nation has consistently rejected this principle. In 1812 Americans went to war
against the concept of the ethnic nation and the doctrine of “perpetual allegiance.” At the time, Great
Britain, under the slogan “once an Englishmen always an Englishmen,” refused to recognize the
“renunciation clause” of our citizenship oath and seized British-born naturalized American citizens from
American ships, and impressed them into the British navy.

One major country in which citizenship traditionally has been based on race and ethnicity is Germany.,
The term Volksdeutsch means people of German ethnicity living outside Germany, who were
traditionally considered part of the German people (das deutsche Volk), in the sense of a racially
homogenous people. The German word das Volk is equivalent to the Spanish term Za Raza (the Race).
Traditional German immigration law afforded German citizenship to Volksdeutsch, including people
who were ethnically German, but who do not speak German, had no knowledge of German culture, and
who had never been in Germany.

Today, many countries that send large numbers of immigrants to the United States support the concepts
of ethnic-based nationhood and perpetual allegiance—and are attempting to maintain the loyalty of
those immigrants. Professor Stanley Renshon describes this phenomenon: “increasingly, governments of
dual-citizen sending countries are taking steps to ensure that the loyalties and attachments that many
immigrants feel for their country of origin are maintained and even stimulated.”
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(V) SECOND: DUAL ALLEGIANCE VIOLATES ONE OF OUR MOST FUNDAMENTAL
VALUES: THE CORE PRINCIPLE OF EQUALITY OF CITIZENSHIP

Besides challenging our conception of ourselves as a civic (rather than ethnic or racial) nation, dual
allegiance contradicts our core principle of equality of citizenship. Our nation’s principles—what could
be called our “constitutional morality”—tell us that “We the People of the United States,” the American
people, consist of individual citizens with equal rights and responsibilities. Equality of individual
citizenship in a government based on constitutional liberty and the consent of the governed (self-
government) is central to America’s liberal democratic regime.

The concept of dual allegiance and “dual citizenship,” that is to say, individuals belonging to several
“peoples,” (and thus, several political communities) at the same time, is clearly inconsistent with the
moral and philosophical foundation of American constitutional democracy. For one thing, dual
citizenship violates a core American principle of equality of citizenship. It means that some individuals
(dual citizens) are more equal then others (American “single” citizens).

For example, we believe in the principle of “one person, one vote.” An American, with homes and legal
residences in both Indiana and California, does not vote for President in both states. He or she is not
permitted to vote in both the Indiana and California Gubernatorial and Senatorial elections, or for two
different Congressmen. Double voting within American constitutional democracy is forbidden by law
and is a clear violation of the principle of equality of citizenship. It violates what I have called our
“constitutional morality.”

What about double voting outside of American constitutional democracy? Let us examine the
“constitutional morality” of this issue. I recently talked to a British immigrant who had become an
American citizen, while retaining “allegiance to the Crown,” or British citizenship. The immigrant dual
citizen was a double voter in 2004, casting ballots in both the United States Bush-Kerry Presidential
contest and Great Britain’s Blair-Howard election within five months of each other. In this case, did the
dual citizen do anything morally wrong (in the sense of violating the constitutional morality of
American democracy)?

Yes. (1) He violated the Oath of Citizenship in which he had promised to “absolutely and entirely
renounce all allegiance” to his birth nation. (He had a moral obligation to take this oath seriously
regardless of any legal loopholes that currently exist).

(2) He participated in and expressed loyalty (explicitly and implicitly) toward two different constitutions
(the American constitution and the British constitution) and exercised the rights of membership in two
different peoples (the American people and the British people). The dual citizen, in this case, could be
described as a type of “civic bigamist,” whose allegiance and loyalty included another constitutional
regime besides the United States.

The fact that Britain is a liberal democracy and (perhaps our closest ally) does not alter the moral
principle or practical consequences involved in this situation. After all America is a different nation than
Britain, Canada, India, Chile, or any other democratic nation. Our constitution, interests, principles,
history, and culture, while similar to that of Britain and other democracies, are not identical or
interchangeable. Immigrants in becoming Americans (and native-born citizens) are supposed to be loyal
to the American constitution and the American liberal democratic regime, not simply to a generic form
of democracy, detached from the American nation. [ suspect (although I have seen no data on this) that
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most Americans believe in civic monogamy—that is to say, the principle that an American citizen should
be loyal only to the United States and to no other country.

The concept of the hyphenated-American (Irish-American, Ttalian-American, Mexican-American,
Japanese-American) has been in our mainstream culture for a long time. That is, the idea that recent
immigrants retain customs and affection towards their birth nations and that, therefore, ethnic
subcultures exist within a mainstream American culture. This view has been widely accepted both
descriptively (as a fact) and, for the most part, normatively (as a positive, or at least, benign, value).
Nevertheless, it is particularly significant that two leading immigration law professors writing in a Wall
Street Journal op-ed in 1998 welcome the replacement of the hyphen with the ampersand.

Thus, for example, according to the law professors, the hyphenated Mexican-American or, in the
specific case that we are examining, the British-American, (i.e., a loyal American of Mexican or British
descent), will be replaced by someone who is both Mexican & American or British & American, voting
in two countries and simultaneously “loyal” to both America and a foreign government. Clearly, unless
action is taken by the Congress and the Executive, the continuing increase in dual citizenship will
exacerbate this tendency of strengthening the ampersand and weakening the hyphen.

(3) The immigrant dual citizen in the example listed above violated the principle of equality of
citizenship. He exercised the special privilege of double voting, a right not available to most Americans.
To wit, most American citizens did not vote in the British elections of 2004, a privileged few did. In
2006 Mexico will have a Presidential election and again some American citizens (a special category of
citizens) will be double voters, casting ballots for the President of Mexico and for a Senator, Governor,
and Congressman in American state elections.

Double, or in some cases multiple, voting in different nations could be (and, indeed, has been)
characterized as “neo-Medievalism.” Dual citizens are like pre-modern medieval aristocrats. They are
privileged “supra-citizens.” Like aristocrats in the Middle Ages such as the Electors in the Holy Roman
Empire they have voting power in more than one government and are supposedly “loyal” to more than
one regime.

Of course, the 18" century American Founders intellectually and morally rejected the medieval (and
feudal) political order of kings, princes, and aristocrats, in favor of the modern vision of ordered liberty
and equality of citizenship (a “new science of politics,” as the Federalist Papers puts it). Thus, as
historian Gordon Wood has pointed out, the upper house of the national legislature (the American
Senate) was not, unlike its British counterpart, established to represent an aristocracy and the lower
house to represent the people. Tt is ironic that some 21* century American law professors seem to prefer
a pre-modern, pre-Enlightenment, ill-liberal concept of dual (and even multiple) citizenships to the
modern democratic republican views of the Founders of “single” citizenship. The Founders view was
made explicit in 1795 Congressional legislation requiring naturalized citizens to “renounce” all prior
allegiances.

It could also be noted that, in practical terms these specially privileged “supra-citizens” will by
definition, have less time for civic participation in American public life, since they have political
obligations (e.g. voting) and political allegiances in another (and foreign) political community. In terms
of obligation and commitment then, these dual citizens are cheating their fellow “single” citizens in both
countries. They cannot politically give themselves wholly to the United States; they consciously hold
something back.
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Some argue that dual political allegiance is no different than a variety of allegiances that people hold
simultaneously. It is argued that one is a member of the Yale Club, and the Harvard Club, one is
Catholic or Jewish, one is a New Yorker or Californian, one is American or Canadian—and that is
possible, in today complex and interdependent world, to hold a series of loyalties at the same time,
without a great deal of difficulty. What these apologists for dual allegiance continually do is to mix
“apples and oranges.” Of course, it is possible to be a scientist, Jewish, a Californian, a member of both
the Harvard and Yale club, and an American.

Nevertheless, in rebutting the dual allegiance advocates, Professor Stanley Renshon of Columbia notes
that some identities are more important than others, and some identities are incompatible with each
other. Tt is not possible to be Jewish and Catholic or Jewish and Muslim at the same time. Nor is it
possible to seriously be a loyal citizen of the American Republic and the French Republic (or even
Britain or Canada) at the same time. As noted earlier, even the closest of democratic allies do not have
identical interests and principles. Like an “ampersand” religious believer, an “ampersand” political
citizen, is trying to square an impossible circle, ultimately one identity or the other (and usually both) is
being short-changed.

About a decade ago, syndicated columnist Georgie Anne Geyer in a prescient book Americans No More:
The Death of Citizenship, lamented: “Dual citizenship? America has now made it possible, thus diluting
a person’s commitment and making citizenship akin to bigamy.” She warned, “the idea and practice of
citizenship in America may for all intents and purposes die in our lifetimes unless we act to reverse
certain trends...”

(V1) MEXICAN GOVERNMENT POLICIES DIRECTLY CHALLENGE THE PATRIOTIC
ASSIMILATION OF IMMIGRANTS

Among immigrant-sending countries Mexico is unique. It sends the largest number of immigrants
(approximately 30% of all total immigration); the largest number of illegal immigrants (estimated five to
six million of ten million illegal); it lost a large chunk of its national territory in the 19" century to the
colossus to the north; and, of course, it shares a 2,600 mile border with the United States.

In the 1990s, Mexico changed its strategy towards the United States (e.g, greater economic integration,
support for NAFTA, erc.) and towards Mexican-Americans, seeking to build closer relations with both.
One of the tools of this new strategy was the slow, steady, but increasing promotion of dual allegiance
for Mexican-Americans—the promotion, essentially, of the “ampersand”; and the effort to create a
transnational political space and identity.

Shortly before the Mexican Congress enacted its first version of the dual nationality law allowing many
Mexican-American citizens to possess dual US-Mexican nationality, Linda Chavez voiced concerns in
her syndicated column:

“Never before has the United States had to face a problem of dual loyalties among its
citizens of such great magnitude and proximity. Although some other countries—such as
Israel, Columbia, and the Dominican Republic allow dual nationality—no other nation
sends as many immigrants to the United States nor shares a common border. For the first
time, millions of U.S. citizens could declare their allegiance to a neighboring country.”
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Chavez further explains that a series of measures, laws and tendencies, including the 1967 Supreme
Court decision ending involuntary loss of citizenship for voting in a foreign election have help diminish
American national loyalty:

“All of these changes, no doubt erode loyalty to the United States but, until now, have
involved relatively few people. What is significant about the change in Mexican law is its
potential to affect so many newcomers at a time when other pressures also diminish
attachment to the immigrants’ adopted nation. Unlike previous immigrant groups,
Mexicans travel only a short distance...they can travel easily back and forth, keeping ties
to their homeland stronger, but many live in immigrant enclaves in the U.S. where
Spanish is heard more frequently than English...”

Let us examine Mexican government actions in some detail. In 1995, the New York Times reported that
Mexican President Ernesto Zedillo told a group of American politicians of Mexican descent in Dallas,
Texas, "You’re Mexicans—Mexicans who live north of the border.” One of the elected officials who
attended the Dallas meeting, Robert R. Alonzo, a Texas state representative, said, “There’s been a clear
change of policy. Before the Mexican government didn’t want to be seen as interfering in the U.S., but
now they’ve understood the importance of building ties.” University of Texas Professor Rodolfo O. de
la Garza commented on the purpose of Zedillo’s new policy to the Zimes: “the Mexican government
want them [Mexican-Americans] to defend Mexican interests here in the United States.”

Two years later in 1997, Zedillo addressed the annual National Council of La Raza convention in
Chicago, the first time a Mexican President spoke before a major Latino-American organization.
According to the Copley News Service: “In a stirring address, delivered in impeccable English to a
crowd of more than 2,000, Zedillo evoked feeling of patriotism and pride in Mexican roots.” He told the
La Raza conventioneers: “I have proudly affirmed that the Mexican nation extends beyond the territory
enclosed by its borders...”

Like Zedillo, Mexico’s current president, Vicente Fox, repeatedly says that the Mexico nation extends
beyond its borders. Under Fox, the official website of the President of Mexico

(www.presidencia gob.mx) on July 16, 2002, stated that Cabinet member, Juan Hernandez, head of the
Office for Mexicans Abroad had “been commissioned to bring a strong and clear message from the
President [Vincente Fox] to Mexicans abroad—Mexico is one nation of 123 million citizens—100 million
who live in Mexico and 23 million who live in the United States—and most importantly to say that
although far, they are not alone.” On August 23, 2001 in El Paso, Texas, Hernandez stated “We are a
united nation,” while referring to the “Mexican population” as “100 million within the borders [of
Mexico] and 23 million who live in the United States” (including, of course, millions of American
citizens).

In 1997-1998 when Mexico changed its Constitution to permit Mexican immigrants in the United States
to retain Mexican nationality. Committee Chairman Senator Amador Rodriguez Lozano explained the
philosophical significance of what Barnard College Sociology Professor Robert C. Smith called the
“redefinition of the Mexican Nation:”

“Fellow senators: the reports [on dual nationality] that we present today have historical
importance, because they complete a qualitative change in the judicial conception that until
now, we have had of Mexican heritage. It signifies the recognition that nations are more
than concrete, specific territorial resources. The reports recognize that Mexicans abroad are
equal to those of us who inhabit Mexican national territory. Belonging to Mexico is fixed
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in bonds of a cultural and spiritual order, in customs, aspirations and convictions that today
are the essence of a universally recognized civilization.”

The goal of this conceptual “redefinition of the Mexican nation” appears to be to gain the allegiance of
Mexican-Americans. Juan Hernandez, Fox’s Cabinet Minister for the Presidential Office of Mexicans
Abroad from 2000-02 (a dual citizen born in Ft. Worth, Texas, of a Mexican father and an American
mother), was quite candid about the end-goal of Mexican strategy. On June 7, 2001, Hernandez told
ABC’s Nightline, “we are betting,” that Mexican-Americans who are American citizens will “think
Mexico first, even to the seventh generation.” On July 11, 2001, he told the Denver Post, that Mexican
immigrants to the United States “are going to keep one foot in Mexico” and that they “are not going to
assimilate in the sense of dissolving into not being Mexican.”

The grand tactics of the new policy were articulated shortly before Vincente Fox became President of
Mexico by the late Adolfo Aguilar Zinser, at the time, Fox’s future national security advisor. Writing in
Ll Siglo de Torreon on May 5, 2000, Zinser advocated that the Mexican government work with “20
million Mexicans” in the United States to advance Mexican “national interests.” Zinser criticized
American efforts to halt illegal immigration. He stated that “Mexicans [i.e., illegal aliens crossing the
border] are subjected every day to mean spirited acts and their rights are permanently threatened by
ambitious politicians who are hunting for the Anglo vote. “ Zinser, attacked “reactionary Senator Jessie
Helms™ and recommended that Mexico, “find allies in the US political system” particularly on the left
among “Liberal Democrats, labor unions, civil rights organizations, and social movements.”

In practice for more than ten years the Mexican government has been deeply involved in issues of
American domestic politics: vigorously promoting particular policies, working with special interest
groups, and lobbying state legislatures. The Mexican government strongly opposed Proposition 187 in
California prohibiting using non-emergency public funds, including education money for illegal
immigrants; and Proposition 227 in California that promoted learning English and restricted bi-lingual
programs that emphasized Spanish acquisition over English.

In opposing Proposition 187 the Mexican government coordinated the meeting of the Zacatecas
Federation of Los Angeles, California with Zacatecas Federation of Chicago, Illinois, and facilitated the
financial contribution of the Chicago group to the anti-Proposition 187 cause in California. As Barnard
professor Robert C. Smith put it, “The theoretically interesting thing is that these are two groups
organized within US civil society on the basis of their common origin in a Mexican state [Zacatecas],
being brought together by the Mexican [nation] state and then participating together in American politics
in two different American states.”

In recent years Mexican government lobbyists in state capitols throughout the United States have
strongly advocated drivers licenses and special identification documents (matricula consular) for illegal
immigrants. Technically the matricula consular or Mexican consulate 1D card would be for any
Mexican citizen, legal or illegal, but if one is here legally with a visa or passport, it is not necessary to
have a matricula consular. So, in effective, there is no reason to have such a document unless one is
illegally in the United States.

In 2004, the Mexican government opposed Arizona’s Proposition 200 that forbid all but emergency
funds going to illegal immigrants. Although this measure passed overwhelming (by 56% of the vote,
including 47% of Latino voters, according to CNN) the Mexican government has even joined with
American advocacy groups (including MALDEF, the Mexican American Legal Defense and Education
Fund) in a lawsuit to overturn the decision of the citizens of Arizona.
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At the same time, the Mexican government with the acquiescence and support of some American
educational officials in American public schools, is cultivating dual allegiance among Americans of
Mexican descent. For example, the February 26, 2002 issue of The Californian (Salinas) reported that a
local elementary school was visited by Mexico Counsel-General in San Jose, Marco Antonio Alcazar.
The Mexican national anthem was played and Alcazar told Mexican-American fifth and sixth graders
that they had the right to automatically obtain Mexican citizenship. Promoting the concept of the
“ampersand,” the Mexican diplomat stated that: “This is exciting because there are many children, who
were born in the United States, whose parents are Mexican. And these children have the opportunity
now to enjoy different nationalities and be proudly American and proudly Mexican.” The Mexican
diplomat gave the California school “complete collections of educational books from the Mexican
government, intended to help the students understand Mexican history and culture.”

Mexican legislative bodies have reserved seats for deputies representing “Mexicans living in the United
States.” This would make sense, except for the fact that the term “Mexicans living in the United States™
is interpreted to include naturalized American citizens and their American-born children, instead of, as
one would assume, simply Mexican legal residents of the United States. For example, on July 4, 2004,
Manuel de la Cruz, a naturalized American citizen from the Norwalk section of Los Angeles, California,
was elected to the State Legislature of the Mexican State of Zacatecas. Thirty-three years earlier de la
Cruz had emigrated from Mexico to the United States. He eventually became an American citizen and
took an oath of allegiance in which he promised to “absolutely and entirely renounce all allegiance and
fidelity” to any “foreign state or sovereignty.” Of course, when Mr. de la Cruz took his seat in the
Zacatecas Legislature, as a new elected official, he took an oath of allegiance to the Mexican republic.

It is sometimes argued that even if the principle of retaining political loyalty to the “old country” is
inconsistent with the moral basis of American democracy, the result is a good thing in practice because
immigrant dual citizens promote “pro-American” and “democratic” values in elections in their birth
countries. This sounds reasonable, but is not necessarily the case.

For example, Mr. de la Cruz was elected as member of the traditionally anti-American, Democratic
Revolutionary Party (PRD). The website of the California PRD, the political home of many naturalized
American citizens, contains blatant lies about the United States, including the charge that “the Mexican
migrant who lives abroad [in the US] is a citizen without human rights” and efforts to the get the US “to
treat them as human beings” has “not been heard in the structures of American government.” This is a
gross falsehood. As anyone who has lived in the United States should know, all residents of this country,
citizen and non-citizen, legal and illegal, have the rights of indigent medical care, free public schooling
for their children, access to the courts, and a whole array of constitutional liberties. Tn 2003, the
California PRD website contained pictures not only of Che Guevara, but of V.I. Lenin as well. So much
for the promotion of “ American values.”

The long term ideological vision of President Vincente Fox was stretched out in a speech on “Mexican
Foreign Policy in the 21* century” delivered in Madrid, Spain in 2002. Fox declared:

“Eventually, our long-range objective is to establish with the United States and Canada, our
other regional partner, an ensemble of connections and institutions similar to those created
by the European Union, with the goal of attending to future themes as important as the
prosperity of North America, and the freedom of movement of capital, goods, services, and
persons. This new framework we wish to construct is inspired in the example of the
European Union.”
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Moreover, Fox made it clear that he did not stand with the United States on issues of vital importance to
American democratic sovereignty. In this regard, he warned the Europeans that, “we [Mexicans and
Europeans] have to confront....what I dare to call Anglo-Saxon prejudice against the establishment of
supranational organizations.” Anglo-Saxon prejudice would presumably mean American (and, in some
cases, British) support for the concept of national democratic self-government (or the liberal democratic
nation-state) over transnational institutions such as the UN, the EU, the International Criminal Court,
and other supranational bodies.)

Fox further stated that Mexican political principles were closer to the Continental European model than
the American system. He declared that “Mexico is closely linked with European nations for historical
reasons and because of cultural affinity....it is logical that Mexico approach Europe. We have an
identity of values which unites us with the European nations, even more than with our neighbors of
North America.” In addition, Fox suggested that Mexico stood with the Europeans (and implicitly not
with the US) on issues such as Kyoto Protocol (on global climate issues), and on the UN Durban
Conference (that became an anti-Semitic and anti-Israeli hate fest and called for slavery reparations from
the US).

It appears that President Fox and leading members of the Mexican elite envision a closely integrated
North America in both economic and political terms, in which dual citizenship would be a natural
outcome (and, indeed, a tool) in the creation of EU-style transnational arrangements that would
ultimately supercede both American and Mexican national constitutions. If one is interested in a quick
overview of this imagined future, a glance at the website of the Pacific Council on International Policy
of Los Angeles will suffice.

The Pacific Council has held a series of conferences on “Envisioning North American Futures:
Transnational Challenges and Opportunities.” Participants included leading figures from the Mexican
elite such as Carlos Gonzalez-Gutierrez (Executive Director, Institute of Mexicans Abroad),
Ambassador Andres Rosental (former Mexican Ambassador to the United States), Carlos Manuel Sada
Solana (Counsel-General of Mexico in Chicago), Dr. Ruben Puentes (Regional Representative of the
Rockefeller Foundation in Mexico City); as well as leading American and Mexican academics and
activists: including Antonia Hernandez (MALDEF), Jeannie Butterfield (American Immigration
Lawyers Association), Robert Pastor (former Assistant Secretary of State, and a leading promoter of
North American integration), Congressman Xavier Becerra, and others.

The Pacific Council project trumpets a politically integrated “transnational” future, declaring that:
“Mexicans, Americans, and Canadians are acting increasingly as ‘“North Americans’ with a transnational
identity and a common vision.” Moreover, “US residents of Mexican origin are campaigning for elective
office in Mexico, taking advantage of the dual nationality provision in place since 1998... Cross-border
activism raises key questions regarding citizenship, sovereignty and the emergence of transnational
political identities.”

The solution to these problems, the Pacific Council insists, will “require” a “bi-national” (sometimes
“tri-national”™) and certainly, “transnational” approach. “We want to chart alternative scenarios for how
North America might evolve—politically, economically, socially, culturally, and institutionally —in the
coming 10-15 years,” the Pacific Council project tell us. Implicit in this social science language is the
notion that the traditional American self-government or democratic sovereignty must ultimately be
subordinated to new transnational institutions in which political decision making will be bi-national (or
tri-national), but not “national” (that is to say, not solely within the framework of the US Constitution)
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In other words, what is envisioned by Mexican elites and their American allies is not (as some would
have it a crude attempt at “reconquista” (or a reconquest of the American Southwest), but a
sophisticated and long term strategy similar to the approach promoted by leaders of the European Union
(EU) and other global and transnational elites, of slowly and steadily building a series of institutions and
structures that would lead to greater and greater political integration in North America—and thus, by
definition, a weakening of American constitutional sovereignty.

They envision, what Mark Krikorian of the Center for Immigration Studies has called a North American
Condominium of “shared sovereignty” in the borderlands and among the large Mexican American
population in the United States, who would be dual citizens (“ampersands”) and have dual allegiance to
the United States and Mexico. This would be a new type of post-U.S. Constitutional (and essentially
“post-American”) political arrangement. In the final analysis, it would be a new type of transnational
political regime, different from the liberal democratic nation-state.

(VII) MEXICAN GOVERNMENT POLICIES TODAY COMPARED WITH ITALIAN
GOVERNMENT POLICIES YESTERDAY: SIMILARITIES AND DIFFERENCES

Michael Barone has examined what he calls “a close, almost uncanny resemblance between the Italian
immigrants who arrived in the United States in great numbers from 1890 to 1924 and the Latino
[predominately Mexican] immigrants who began arriving in great numbers in the late 1960s.” Both
groups of immigrants were characterized by an emphasis on family, religion, and hard work. Moreover,
Barone tell us, they both came from mostly Catholic rural areas with problematic political institutions
and (unlike yesterday’s Jewish and today’s Asian immigrants) embraced manual labor and
entrepreneurial self-employment, rather than higher education, as the means of social mobility, at least,
in their beginning years in the new country. Barone writes: “By the 1970s, Italians were thoroughly
interwoven into the fabric of American life. It took eighty years.” For Latinos, he contends: “With luck,
it will take less than eighty years.”

Another similarity, that Barone noted for Ttalians, but didn’t examine for Latinos (and Mexicans) is the
historical success of the patriotic assimilation of both immigrant groups. For Italian-Americans the
epitome of patriotic assimilation occurred during World War IT when Americans of Italian descent were
engaged in combat against Italian soldiers on the battlefields of North Africa and Sicily.

The successful patriotic assimilation of Mexican immigrants prior to the post-1960s immigration era is
described by classicist Victor Davis Hanson in an insightful memoir that recalls his Mexican-American
friends, neighbors and relatives.

Hanson writes of the predominately Mexican-American public school he attended in Selma, California,
where the old assimilationist model worked. The students learned a “tough Americanism” with
“biographies of Teddy Roosevelt, stories about Lou Gehrig, recitations from Longfellow,
demonstrations of how to fold the flag, a repertoire of patriotic songs to master.” Professor Hanson “can
still remember’ his fellow students singing “God Bless America” with the “Spanish accented refrains of
“Stand bésid her.” He notes that the end result of this deliberate (and sometimes crude) assimilation
policy was a Selma, California run by assimilated patriotic Mexican-Americans, Hanson’s friends,
neighbors, and in-laws.
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Hanson declares: “Almost all of those from my second-grade class are today’s teachers, principals,
business men and women, and government employees. If the purpose...[of an assimilation policy] was
to turn out true Americans of every hue, and to instill in them a love of their country and a sense of
personal responsibility, then the evidence forty years later would say that it was an unquestionable
success.”

Now, let us examine other similarities between Italian immigration in the past and Mexican immigration
today, specifically the policies of the sending governments. Interestingly, Italian government policies
(circa 1900s-1930s) paralleled those of the Mexican government (1990s-2000s)—both attempted to
maintain the allegiance of their emigrants to the United States, supported dual nationality, and tried to
use their former compatriots as political leverage upon the United States.

Just as the Mexican government established the Presidential Office for Mexicans Abroad to promote
close ties between the government and its emigrants, the Italian government had established the General
Bureau of Italians Abroad for the same purpose. Just as Mexican consuls are active in American politics
today, so were Italian consuls active in American politics in the past, including both representatives of
the pre-Mussolini liberal government and the later Mussolini regime. Just as the Mexican government
has established 21 Cultural Institutes in the US to foster ties with Mexican immigrants and in the words
of the then Foreign Relations Secretary Fernando Solana act as “political agents” contributing to
Mexico’s foreign policy goals—the Italian government established similar cultural institutions (e.g., the
Ttalian Veterans Association) to foster Italian foreign policy interests. Just as the Mexican government
redefined membership in the Mexican nation to include “Mexicans living abroad” even those who had
became American citizens—the Italian government redefined the concept “emigrant.” Italian emigrants
were no longer considered “emigrants,” but “citizens” (as Mussolini put it, “an Italian citizen must
remain an Italian citizen.”)

Let us make some other comparisons.

Mexican Government. [n 2000, Alfonso Zinser, future national security advisor under Vincente Fox,
advocated that the Mexican government work with Mexican American immigrants to promote Mexican
“national interests.” Ttalian Government. In 1928 the Ttalian Ambassador to the United States, Signor
Rolandi-Ricci, toured Italian-American immigrant communities urging Italian immigrants to “become
naturalized so that they could cast their ballots unitedly to foster Italian interests.”

Mexican Government. In 2001 Juan Hernandez told ABC Newsline, “We are betting” ...[Mexican-
Americans] will think Mexico first, event to the seventh generation.” Ttalian Government. In 1929
Benito Mussolini declared: “My order is that an Ttalian citizen must remain an Ttalian citizen, no matter
in what land he lives, even to the seventh generation.”

Mexican Government. In 2001 Juan Hernandez, Mexican Cabinet officer, “Mexico is one nation of
123 million who live in Mexico and 23 million who live in the United States.” In 1997, the Mexican
Senate, “The reports recognize that the Mexicans abroad are equal to those of us who inhabit Mexican
national territory. Belonging to Mexico is fixed in bonds of a cultural and spiritual order, in customs,
aspirations and convictions that today are the essence of a universally recognized civilization.”

Italian Government. In 1929 Arnaldo Mussolini (the Duce’s brother) wrote in the official Popolo
d’Italia “Ten million Italians live in foreign lands. This is another national community ....which has a
sacred duty to accomplish; that of preserving the soul and the national character of the coming
generations....the sons of Italians abroad should be brought up to feel, to think, to love, to act, to hope as
do the sons of Italians at home.”
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Mexican Government. In 2001, Juan Hernandez declares that Mexican immigrants to the US are
“going to keep one foot in Mexico,” they “are not going to assimilate in the sense of dissolving into not
being Mexican.” Ttalian Government. In 1929 Arnaldo Mussolini writes, “ Young people are the prey
sought by preference by the nations eager to assimilate foreigners... The guardianship of young Ttalians
abroad is a matter of greater importance...it is a measure of national defense.”

Mexican Government. In 2000 Alfonso Zinser writes that the Mexican government and Mexican-
Americans should “find allies in the US political system” among “Liberal Democrats, labor unions, civil
rights organizations, and social movements.” Ttalian Government. In 1933 Ttalian Consul in Baltimore,
Mario Orsini Ratto declares in an Ttalian-American newspaper 1. 'Avvernire degli Italo-Americani,
“Italo-Americans can, in a ten-year period of serious organization, become a formidable electoral and
financial force and offer unprecedented opportunities for intellectual and economic influence.”

Like the Mexicans today Italian politicians in the past promoted the concept of dual allegiance, but
unlike the Mexicans of today they were unsuccessful because of opposition from the United States. It is
important to note that, in addition to the politicians at home, many Italian immigrants to the United
States in the past (just as many Mexican immigrants today) favored dual citizenship. The Italian
government-funded Instituto Coloniale convened the first and second “Congress of Italian immigrants™
in 1907 and 1911 during which Italian immigrants urged the home government to promote dual
citizenship for Italians in America. In a similar vein, many leaders of Mexican immigrant community in
the US, particularly representatives of the Zacatecan Federation of Clubs, have pushed for dual
citizenship and double voting.

All of this reminds us that assimilation is difficult and that it does not just happen naturally, or by
chance. Human nature remains; Italian immigrants in the past and Mexican immigrants today acted in
similar manner. Moreover, the Italian government in the past acted, and the Mexican government today
acts in a similar manner. They are doing what governments usually do: seeking to maximize their
national interests in relationship to other governments. What is different now is that in the past the
American government actively promoted our national interests in patriotic assimilation and the rejection
of dual allegiance, today our government and elites are essentially mute on these critical issues.

Clearly, there are a range of important differences between Italian immigration in the past and Mexican
immigration today. Italy did not have a 2,600 mile border with the United States. Italian immigrants had
to cross the Atlantic Ocean in an age when communication with the old country was much more
difficult. There was no bi-lingual or multicultural education for the children of Ttalian immigrants.
Ttalian immigrants did not represent (as Mexicans do today) a disproportionately large percentage
(approximately 30%) all immigrants. Italian was not the language of half of all immigrants as Spanish is
today.

In addition, the immigration restriction legislation of the 1920s had the practical effect of fostering
assimilation among Italian immigrants. Finally, in the past, of course, there was no large body of illegal
aliens from any country, as there is today.

Nevertheless, while the above are all important differences between then and now. I would argue that
one of the most important differences is the attitude of American elites and the American regime. Italian
immigrants and other immigrants assimilated in the past, not because it was easy or natural, but because
we as a nation insisted upon Americanization and patriotic assimilation. Ultimately that
insistence—including the promotion of Americanization and the rejection of dual allegiance, facilitated
patriotic assimilation and proved to be a great gift to the immigrants from Italy. We owe today’s
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Mexican immigrants the same concentrated attention in fostering patriotic assimilation that was applied
to the Italians and all the other immigrants that came through Ellis Island. Today’s new arrivals from
Mexico, Central America, Asia and everywhere else deserve nothing less.

(VIIT) THE WARREN COURT (5-4) DECISTION OF 1967 IN AFROYIM V RUSK OVERTURNS
TWO HUNDRED YEARS OF TRADITIONAL AMERICAN PRACTICE TOWARDS DUAL
ALLEGIANCE

Prior to 1967 American citizens who committed certain “expatriating acts,” including voting in foreign
elections, serving in foreign governments, and swearing allegiance to foreign powers, could through the
commission of these acts, involuntarily lose their citizenship. In the early 1930s President Franklin D.
Roosevelt at the request of Congress established a Cabinet Committee consisting of his Secretary of
State, Attorney-General, and Secretary of Labor to review all the scattered nationality laws of the United
States going back more than one hundred and fifty years and codify them in one comprehensive statue to
submit to Congress.

Drawing upon older laws and crafting new requirements, FDR’s Cabinet Committee recommended that
the US citizens would lose their citizenship if they performed any of the following acts: “...becoming
naturalized in a foreign country; taking an oath of allegiance to a foreign state; being employed by a
foreign government in a post for which only nationals of that country are eligible; voting in a foreign
political election or plebiscite; using a passport of a foreign state as a national thereof...”

In support of the recommendation that for voting in a foreign election one should lose their citizenship,
President Roosevelt’s committee declared:

“Taking an active part in the political affairs of a foreign state by voting in a political election
therein is believed to involve a political attachment and practical allegiance thereto which is
inconsistent with continued allegiance to the United States, whether or not the person in
question has or acquires the nationality of the foreign state. In any event it is not believed that
an American national should be permitted to participate in the political affairs of a foreign
state and at the same time retain his American nationality. The two facts would seem to be
inconsistent with each other.”

In June 1938, President Roosevelt submitted the Cabinet Committee recommendations to the Congress,
most of which became law with the passage of the Nationality Act of 1940. Congress was thus heavily
guided by advice from the Roosevelt Administration,

In 1958, the Supreme Court in Perez v. Brownell upheld the section of the Nationality Act of 1940
which provided that an American voting in a foreign political election would lose his citizenship. The
petitioner had asked the court to rule this section of the Nationality Act unconstitutional on the grounds
of the 14™ Amendment. In Perez the Supreme Court held that “There is nothing in the language, the
context, the history or the manifest purpose of the Fourteenth Amendment to warrant drawing from it a
restriction upon the power otherwise possessed by Congress to withdraw citizenship.”

Former New Deal lawyer Justice Felix Frankfurter wrote the majority decision. He reviewed the
legislative and executive branch history of nationality laws including the 19" century treaties permitting
involuntary forfeiture of citizenship; the recommendations of the Citizenship Board of 1906 (which
stated that “no man should be permitted deliberately to place himself in a position where his services
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may be claimed by more than one government and his allegiance be due to more than one”); the
Expatriation Act of 1907, and the Franklin Roosevelt Administration-inspired Nationality Act of 1940,
Justice Frankfurter declared:

“_..the fact is not without significance that Congress has interpreted [356 U.S. 44, 61] this conduct,
not irrationally, as importing not only something less than complete and unswerving allegiance to
the United States but also elements of an allegiance to another country in some measure, at least,
inconsistent with American citizenship.”

Frankfurter concluded: “Tt cannot be said then, that Congress acted without warrant when, pursuant to its
power to regulate the relations of the United States with foreign countries, it provided that anyone who
votes in a foreign election of significance politically in the life of another country shall lose his
American citizenship. To deny the power of Congress to enact the legislation challenged here would be
to disregard the constitutional allocation of government functions that it is this Court’s solemn duty to
guard.”

Nevertheless, in 1967, the Supreme Court in Afroyim v. Rusk, overruled Perez and declared that
“Congress has no express power under the Constitution to strip a person of citizenship.... The Fourteenth
Amendment’s provisions that *All persons born or naturalized in the United States. . are citizens of the
United States...”completely controls the status of citizenship’...” The majority drew somewhat upon
Chief Justice Earl Warren’s dissent in Perez arguing that the 14™ Amendment prohibited Congress from
taking citizenship from anyone without their intent to relinquish American citizenship. Justice Hugo
Black wrote for the 5-4 majority stating that, “the [14™ Amendment can most reasonably be read as
defining citizenship which a citizen keeps unless he voluntarily relinquishes it. Once acquired this
Fourteenth Amendment citizenship was not to be shifted, canceled, or diluted at the will of the Federal
Government, the States, or any other governmental unit.”

Justice Black noted that the “chief interest” of the sponsors of the 14" Amendment was to protect the
citizenship rights of African-Americans. They feared the Civil Rights Act of 1866 was not enough
because it could be reversed by a future Congress. Black quotes the Amendment’s chief Senator
sponsor, Howard of Michigan, as explaining the purpose of a constitutional definition and grant of
citizenship:

“It settles the great question of citizenship and removes all doubts as to what persons are or are
not citizens of the United States... We desired to put this question of citizenship and the rights of
citizens...under the civil rights bill beyond the legislative power....” [Ellipses by Black]

Justice John Harlan wrote a stinging dissent in Afioyim supported by Justices Clark, White, and Stewart.
Harlan declared:

“The Court today overrules Perez and declares 401 (3) unconstitutional, by a remarkable process
of circumlocution. First, the Court fails almost entirely to dispute the reasoning in Perez; it is
essentially content with the conclusory and quite unsubstantiated assertion that Congress is
without ‘any general power, express or implied,” to expatriate a citizen “without his

assent.”... Finally the Court declares that its result is bottomed upon the ‘language [387 U.S.
253, 270] and the purpose of the Citizenship Clause of the Fourteenth Amendment; in
explanation, the Court offers only the terms of the clause itself, the contention that any other
result would be ‘completely incongruous,” and the essentially arcane observation that the
‘citizenry is the country and the country is the citizenry.” I can find nothing in this extraordinary
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series of circumventions which permits, still less compels, the imposition of this constitutional
constraint upon the authority of Congress. I must respectfully dissent.”

Harlan directly attacks Black’s crucial argument that the Congressional sponsors of the 14" Amendment
intended to place the forfeiture of citizenship beyond the reach of the Congress and that only the
voluntary renunciation of citizenship was acceptable under the terms of the Amendment. Harlan notes:

“There is, however, even more positive evidence that the Court’s construction of the
[citizenship] clause is not that intended by its draftsmen. Between the two brief statements
from Senator Howard relied upon by the Court, Howard, in response to a question, said the
following;

‘I take it for granted that after a man becomes a citizen of the United States under the
Constitution he cannot cease to be citizen, except by expatriation or the commission of some
crime by which his citizenship shall be forfeited.”

It would be difficult to imagine a more unqualified rejection of the Court’s position; Senator
Howard, the clause’s sponsor, very plainly believed that it would leave unimpaired Congress’
power to deprive unwilling citizens of their citizenship. “

Harlan also pointed out that Congress from 1864 through 1867 enacted a series of bills that explicitly
stripped citizenship from American citizens (mostly former Confederates) without their “‘assent.”
Harlan notes that President “Lincoln makes it quite plain that he was not troubled by any doubts about
the constitutionality” of these measures. The Harlan dissent continues by examining the history of the
involuntary expatriation of American citizens that was supported by both the legislative and executive
branches of government in the later half of the 19" century; with the Expatriation Act of 1907; and in
the Nationality Act of 1940.

He concludes:

«_._nothing in the history, purposes, or language of the clause [Citizenship Clause of the 14"
Amendment] suggests that it forbids Congress in all circumstances to withdraw the
citizenship of an unwilling citizen. To the contrary, it was expected and should now be
understood, to leave Congress at liberty to expatriate a citizen if the expatriation is an
appropriate exercise of a power otherwise given to Congress by the Constitution, and if the
methods and terms of expatriation adopted by Congress are consistent with the Constitution’s
other relevant commands. .. it is not proper to create from the Citizenship Clause an
additional, and entirely unwarranted, restriction [387 U.S. 253, 293] upon legislative
authority. The construction now placed on the Citizenship Clause rests, in the last analysis,
simply on the Court’s ipse dixit, evincing little more, it is quite apparent, than the present
majority’s own distaste for the expatriation power.”

In 1980, the Supreme Court in Vance v. Terrazas reaffirmed the “assent” principle of Afroyim. The case
involved Laurence Terrazas who was born in the US to a Mexican father and acquired both American
and Mexican citizenship at birth. While studying in Mexico, Terrazas signed a document affirming
allegiance to Mexico and expressly renouncing allegiance to the United States. Later, Terrazas claimed
that despite his formal declaration he did not really “intend” to give up his citizenship. The Court
declared that according to Afrayim the Congress does not have the power to take citizenship away from
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a citizen unless it was the “intent” of that citizen to voluntarily forfeit his citizenship. Specifically,
“intent” had to be proved separately, it could not simply be assumed by the actions of the citizen.

The Court did, however, rule that Congress was free to establish a “preponderance of evidence” standard
to determine if the citizen intended to give up his citizenship. The “preponderance of evidence” is used
in civil lawsuit cases and is a lower standard of proof than the “clear and convincing evidence” standard
that is used in criminal trials. Four justices (Marshall, Stevens, Brennan, Stewart) dissented on the
“preponderance of evidence” standard favoring the more defense-friendly “clear and convincing”
evidence.

In 1986 Congress amended the section of the Immigration and Nationality Act dealing with loss of
citizenship to conform to the judicial interpretation of Afroyim. With little discussion, the phrase,
“voluntarily performing any of the following acts with the intention of relinquishing United States
nationality” was added after the phrase “shall lose his nationality by,” and the list of what previously
were, for the most part, automatically expatriating acts.

In 1990 the U.S. Department of State changed its long-standing policy and adopted a “clear and
convincing” evidence type of approach that assumed an intention to retain citizenship, regardless of the
act performed. However, at the same time, Secretary of State James Baker officially stated: “The action
should not be seen as an endorsement of dual nationality. Our obligation is to ensure that the
administration of our laws is equitable and consistent, regardless of the fact that dual nationality may be
an incidental product of that treatment. The adoption of this administrative standard is consistent with
our resolve to continue to meet our statutory obligation to determine whether loss has occurred by
ascertaining the citizen’s intent.”

(TIX) CONCLUSION: WHAT 1S TO BE DONE?

This testimony has outlined the utter incompatibility of American constitutional morality with the
maintenance of political allegiance by American citizens to a foreign state or power. Dual citizens exist
in an “extra-Constitutional” or “post-Constitutional” political space. That is to say, dual citizens inhabit
a supranational political space which is, by definition, beyond, and not bound by, the full range of
responsibilities and rights inherent in the American constitutional community. The dual citizens as
members of another, and foreign, political community, have different (and, in some cases, competiting
and conflicting) responsibilities, rights, interests and commitments. By objective practical necessity, as
well as moral obligation, these other rights, responsibilities, interests, and commitments—dilute their
commitment, attachment and allegiance to the United States of America.

To be sure, for some limited number of individuals, (e.g., children, one of whose parents is American
and the other is not), dual citizenship, in some form, (at least temporarily) is necessary. The question is:
Do we continue to permit the rapid increase in dual citizenship, which will happen by default if no
Congressional action is taken, or do we want to begin to limit dual allegiance and scale it back?
Current immigration legislation will exacerbate the dual allegiance problem. For example, if the
proposed McCain-Kennedy bill becomes law, 11 million eventual new citizens from Mexico,
Central America, and elsewhere, will be eligible for citizenship in their birth nations as well as the
United States. Indeed, the leading academic expert on dual allegiance, CUNY Political psychologist,
Stanley Renshon, has noted that today “almost 90 percent of all immigrants come from countries that
allow or encourage multiple citizenship.” Never has there been such a potential challenge to the
integrity of our body politic and of the Oath of Allegiance and to our entire citizenship naturalization
process; and ultimately to the principle of patriotic assimilation.
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The Supreme Court decision in Afroyim v. Rusk has tended to inhibit serious thinking about the means of
restricting, regulating, and reducing dual allegiance. But, opponents of dual allegiance should not be
intimidated by Afioyim. There is plenty that can be done to restrict dual allegiance, short of involuntarily
taking citizenship away from anyone. Even legal observers, who are strong adherents of dual
citizenship and the Afroyim decision, do not dispute the authority of Congress to regulate all forms
of multiple allegiance.

Significantly, while Chief Justice Earl Warren’s dissent in Perez became the intellectual foundation for
Afroyim, Warren himself recognized the plenary powers of Congress in this area. After stating that under
the 14™ amendment the government did not have the power to “take citizenship away,” Chief Justice
Warren, in the very next sentence, declared: “If the Government determines that certain conduct
by United States citizens should be prohibited because of injurious consequences to the conduct of
foreign affairs or to some other legitimate governmental interest, it may within the limits of the
Constitution to proscribe such activity and assess appropriate punishment.” 1In other words, even
Earl Warren said that Congress could prohibit the types of acts (voting in a foreign election etc.)
examined in Perez and later in Afroyim.

Clearly, within the boundaries of current Supreme Court interpretation, many acts that were formerly
expatriating (such as voting in a foreign election, serving in a high office in a foreign government, etc.)
could be made felonies, punishable by fines and imprisonment. Exceptions for serving the “national
security interests of the United States” could be stipulated. The purpose of such legislation is to affirm
our nation’s deepest normative principles. It is not to punish people (who might be well meaning and
merely following current custom). The legislation would, obviously not be retroactive, but simply
inform citizens that from now on: “These are the new rules.” This message will get out and there should
be very few, if any prosecutions.

The principle that an American citizen should be loyal to the United States and to no other
country or political power is a moral and constitutional issue of the highest order for our country.
The purpose of such legislation would be for the Congress (speaking for “we the people”) to affirm and
codify this vital American principle. Moreover, the purpose of such legislation would be to reaffirm the
integrity of the Oath of Renunciation and Allegiance and, therefore, the true significance of patriotic
assimilation, which is the transfer of political loyalty from the “old country” to the United States of
America. Are we a “nation of assimilated immigrants” or are we nation, whose citizens have divided
political loyalties? Let’s make this clear, particularly for our newest fellow citizens. Let us establish
clear rules and help them assimilate (in popular parlance this would be “tough love™) as we patriotically
assimilated immigrants in the past.

The Founding Fathers believed (1795) that it was necessary for new citizens to renounce all
previous political allegiance. The Administration of Franklin D Roosevelt believed that “taking an
active part in the political affairs of a foreign state...involve a political attachment and practical
allegiance” to that foreign state, “inconsistent with continued allegiance to the United States.” The
great New Deal lawyer and Supreme Court Justice Felix Frankfurter believed that voting in a
foreign election, serving in a foreign government and the like, revealed “not only, something less
than complete and unswerving allegiance to the United States, but also elements of an allegiance to
another country in some measure, at least inconsistent with American citizenship.”

The Founders, FDR, and Justice Felix Frankfurter were all correct to vigorously affirm that nothing less
than undivided political loyalty to the United States of America was an absolute condition for
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citizenship in our democracy. Today, former Speaker of the House of Representatives, Newt
Gingrich echoes these views.

Gingrich writes in his new book, Winning the Fuiure (2005):

“One of the most insidious assaults on American exceptionalism has been the rise of
dual citizenship in which people no longer have to renounce allegiance to any other
government in order to become Americans. This is a clear break with the Founding
Fathers and the essence of American uniqueness. It is part of an ongoing assault on
citizenship”

Gingrich ends this section of his book by endorsing the idea that violating the Oath of
Renunciation and Allegiance should be a “matter of prosecutable federal law.” We agree, and
suggest that the enforcement of the Oath of Allegiance should be part of any “immigration enforcement”
legislation being considered by the Congress.

The following are a series of possible legislative actions that could be taken by the Congress that would
regulate multiple citizenships, dual citizenship, dual nationality, and dual allegiance in all forms, and
would be within the constitutional requirements of recent Supreme Court decisions. Again, the purpose
of such legislation is not punitive, it is not to punish naturalized citizens or native-born citizens
who have in good faith voted in foreign elections or served in foreign governments and so on. The
purpose is to affirm in law—principles and norms—that are consistent with our constitutional
heritage and our proud tradition of patriotically assimilating immigrants into the American way
of life.

Legislative Suggestions:

A section of any bill on immigration reform; or any amendment to the Immigration and Nationality Act,
or a free standing bill or amendment which would be a Sense of the Congress declaration that dual
citizenship, dual nationality, and multiple allegiances are to be rejected in principle and that their
application should be restricted and narrowed in practice.

The section, amendment, or freestanding bill could state:

“It is the sense of the Congress that it is a compelling national interest of the United States to
reject dual citizenship, dual nationality, and all forms of multiple allegiance arrangements in
principle, and to restrict and narrow their application in practice. The agencies of the executive
branch, all regulatory agencies, and of the judiciary of the United States at all levels shall be
guided by this Congressional intent when addressing issues of dual citizenship, dual nationality,
and multiple allegiances of all kinds.”

Language to enforce the Oath of Renunciation and Allegiance

Part 1. Sanctions for Acts Violating the Oath of Renunciation and Allegiance. The following acts
performed by naturalized citizens are deemed violations of the Oath of Renunciation and Allegiance that
was taken voluntarily by the new citizens. The following acts are subject to sanctions of a $10,000 fine

and one year in jail for each act.

Voting in an election of the foreign state in which the persons were previously a subject or citizen;
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Running for elective office of the foreign state in which the persons were previously a subject or citizen;

Serving in any government body (executive, legislative, or judicial, national, provincial, or local) of the
foreign state in which the persons were previously a subject or citizen:

Using the passport of the foreign state in which the persons were previously a subject or citizen;

Taking an oath of allegiance to the foreign state in which the persons were previously a subject or
citizen;

Serving in the armed forces of the foreign state in which the persons were previously a subject or
citizen.

In exceptional cases naturalized citizens can obtain a waiver and exemption from sanctions if any of the
acts are deemed to be in the “national interests of the United States.” Waivers are granted in advance on
a case-by-case basis by the State Department in all of the above acts, except for the serving in the armed
forces of the foreign state, in which case the exemption would be granted by the Defense Department.

Part 2. Responsibility of the Department of Homeland Security, Citizenship and Immigration
Services to inform applicants for citizenship that the United States takes the Oath of Renunciation
and Allegiance seriously and that it will be enforced. The Department of Homeland Security is
directed to inform applicants for US Citizenship of the enforcement provisions of the Oath of
Renunciation and Allegiance. The Department of Homeland Security is directed to incorporate
knowledge and understanding of these enforcement provisions into the history and government test that
applicants for citizenship take.

Part 3. Responsibility of the Department of State to articulate the position that the United States
finds dual/multiple citizenship and nationality problematic and the presumption will be that its
use should be restricted and limited as much as possible. The State Department is directed to revise
its 1990 memoranda and directives on dual citizenship and dual nationality and return to the traditional
State Department policy of viewing dual/multiple citizenship as problematic, as something to be
discouraged not encouraged.

Part 4. Informing birth nations of their previous citizens’ new status as American citizens. After
naturalization ceremonies, the consulates and/or embassies of the immigrant sending foreign states are to
be given a list of naturalized American citizens who are no longer subject to their jurisdiction. The State
Department working in cooperation with the Department of Homeland Security will inform foreign
embassies and consulates that their former subjects and citizens who have taken an oath of allegiance to
the United States and renounced all previous allegiance are now exclusively American citizens and no
longer subject to the jurisdiction of their birth nations. The State Department is directed to inform the
foreign embassies and consulates that the United States rejects the doctrine of “perpetual allegiance.”
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Mr. HOSTETTLER. Dr. Eastman.

TESTIMONY OF DR. JOHN C. EASTMAN, PROFESSOR,
CHAPMAN UNIVERSITY SCHOOL OF LAW

Mr. EASTMAN. Chairman Hostettler, thank you for having me,
and good to see you again.

Before I begin my formal remarks, I can’t let go unchallenged the
incorrect statement by Representative Jackson Lee about the
founders and their understanding of citizenship. African Americans
in a number of States were recognized as citizens; and the notion
that the “three-fifths” clause treats African Americans as less than
whole when its purpose was to deny additional representation to
slave owners, I think needs to be challenged every time that canard
is made and, hopefully, we’ll get beyond that.

I come here to talk about this important issue, and I commend
you for taking it up. In light of the Supreme Court’s Hamdi case,
I think now is a perfect opportunity to revisit a 100-year-old error
by the Supreme Court.

Hamdi was born in Louisiana, as you pointed out in your opening
remarks, to Saudi parents. This misunderstanding of the citizen-
ship clause then allowed us or required us to treat him as a citizen.
He was eventually captured, engaged in armed conflict against the
forces of the United States because he never had any allegiance to
the United States as we expect of our citizens. And this is an op-
portunity to revisit that.

The Constitution’s text actually has two components. It says
“birth on United States soil” and “subject to the jurisdiction there-
of.” The “subject of the jurisdiction” clause, as I elaborate at great-
er length in my written testimony, means complete allegiance
owing, subject to prosecution for treason-type jurisdiction, not the
mere territorial jurisdiction that anybody coming here visiting as
a tourist is subject to if they exceed our speed limits on our high-
ways.

I think it’s important to understand that Yaser Hamdi never had
that more complete jurisdiction and therefore was not a citizen as
required by the Constitution’s text. Textually, the birth-is-enough
view renders the second clause of the Constitution’s citizenship
clause entirely redundant. Historically, the language of the 1866
Civil Rights Act, which the 14th amendment was intended to con-
stitutionalize, makes very clear that all persons born in the United
States and not subject to any foreign power are declared to be citi-
zens of the United States.

The authors in the legislative history, the authors of that lan-
guage, Senator Lyman Trumbull said, “When we talk about ‘subject
to the jurisdiction of the United States,” it means complete jurisdic-
tion, not owing allegiance to anybody else.” Senator Jacob Howard
said that it’s “a full and complete jurisdiction.”

The interpretative gloss given by Senators Trumbull and How-
ard, adopted by Congress, understood by those that ratified the
14th amendment, was accepted by the Supreme Court in its first
two cases addressing the citizenship clause. In the Slaughter-House
cases, both the majority and the dissenting justices in that case
recognized it meant this more complete allegiance-owing jurisdic-
tion.
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That was only dicta in Slaughter-House, but in the 1884 case of
Elk v. Wilkins the Supreme Court held that a claimant was not
subject to the jurisdiction of the United States at birth if he was
merely subject in some respect or degree, but completely subject to
the political jurisdiction and owing it direct and immediate alle-
giance.

Now, in 1898, the Supreme Court reversed course. And I can un-
derstand the sentiments of the Court for doing so. In the case of
Wong Kim Ark, the Supreme Court dealt with a child of a Chinese
immigrant who was here legally, permanently, but subject to a
treaty that we had entered into with the emperor of China that
would never recognize the ability of anyone to renounce their prior
citizenship. However the sympathy there falls, we should not read
that Wong Kim Ark case so broadly as to insist upon the Constitu-
tion setting a minimum threshold for conferring citizenship on any-
one who happens to be born here, whether here permanently or
temporarily, whether here legally or illegally, or the worst case sce-
nario, whether here with a design to cause harm to the United
States, to engage in armed conflict against United States.

The Hamdi case, I think, makes very clear that the prospect of
potential terrorists coming across our border and giving birth to
children once they’re here in order to specifically open up a Fifth
Column on our shores is a very real possibility.

Now, you might want to defer to the Supreme Court’s decision
and say, Congress can’t do anything about it. There are a couple
of reasons, that I'll close with, where I think that’s not the case
here.

First, I think the decision is just simply wrong in its broader ap-
plication, and it was therefore dicta only in its broader application
not dealing with particulars of that case.

But second, the Supreme Court itself has regularly recognized
that this body has plenary power over naturalization policy. You
don’t have power to go below the floor that the Constitution sets,
but we should not be broadly interpreting what the Constitution
mandates in order to restrict the plenary power of this body of Con-
gress to define and determine naturalization for this country.

Again, Hamdi’s case makes this powerful for us on the urgency
of taking this up now. The notion that we can have dual allegiance,
that we can expect some of our citizens to actually take up arms
for countries that might one day be engaged in war against us
means that now is the time to revisit this, to get the constitutional
minimum set correctly and leave anything else beyond that to the
policy judgment of Congress.

Thank you, Chairman.

Mr. HOSTETTLER. Thank you, Dr. Eastman.

[The prepared statement of Dr. Eastman follows:]
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PREPARED STATEMENT OF JOHN C. EASTMAN

Born in the U.S.A.? Rethinking Birthright Citizenship in the Wake of 9/11

By John C. Eastman'

Good afternoon, Chairman Hostettler and members of the Committee. 1 am delighted to be with
you today as you begin what I consider to be an extremely important inquiry with profound
consequences for our very notion of citizenship and sovereignty. My remarks will focus on a recent
case decided by the Supreme Court in 2004, which has presented us all with an important opportunity to
reconsider—and correct—a century-old misinterpretation of the Constitution’s Citizenship Clause that
has already eroded the bilateral consent foundation of citizenship, before that erosion of our national

sovereignty becomes irreversible.

I. Introduction
At 405 p.m. on the afternoon of September 26, 1980—day 327 of the Iranian hostage crisis—
Nadiah Hussen Hamdi, born Nadia Hussen Fattah in Taif, Saudi Arabia, gave birth to a son, Yaser Esam
Hamdi, at the Women’s Hospital in Baton Rouge, Louisiana. I mention the Iranian hostage crisis
because Yaser Hamdi might just as easily have been the son of parents of Iran, then in a hostile stand-off
with the United States, as of Saudi Arabia. The boy’s father, Esam Fouad Hamdi, a native of Mecca,
Saudi Arabia and still a Saudi citizen, was residing at the time in Baton Rouge on a temporary visa to

work as a chemical engineer on a project for Exxon.? While the boy was still a toddler, the Hamdi

! Profcssor of Law, Chapman University School of Law and Director, The Claremont Institute Center for Constitutional
Jurisprudence. Ph.D., The Claremont Graduate School; JD.. The University of Chicago Law School. The author participated
as amicus curice in Hamdi v. Rumsfeld, 542 U S. 507 (2004). The superb research assistance of Chapman law student Karen
Lugo is gratefully acknowledged. This testimony is drawn (rom a paper initially presented at Chapman University School of
Law in March 2003 at The Claremont Institute’s Symposium on American Citizenship in the Age of Multicultural
Immigration, and from the brief filed on behalf of The Claremont Institute’s Center for Constitutional Jurisprudence in the
Hamdi casc.

? Certificate of Live Birth, Birth No. 117-1980-058-00393, on file in the Vital Records Registry of the State of Louisiana and
availablc on-linc at hitn:/nows. fndlw . comvenn/docs/icronsminandid26 800 irthe.pdf (last visited March 20, 2003); Frances
Stead Scllers, A Citizen on Paper Ilas No Weight. Wash. Post B1 (Jan. 19, 2003).
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family returned to its native Saudi Arabia, and for the next twenty years Yaser Esam Hamdi would not
set foot again on American soil.*

Yaser Hamdi’s path after coming of age would instead take him to the hills of Afghanistan, to
take up with the Taliban (and perhaps the al Qaeda terrorist organization it harbored) in its war against
the forces of the Northern Alliance and, ultimately, against the armed forces of the United States as
well.* In late 2001, during a battle near Konduz, Afghanistan between Northern Alliance forces and the
Taliban unit in which Hamdi was serving and while armed with a Kalishnikov AK-47 military assault
rifle, Hamdi surrendered to the Northern Alliance forces and was taken by them to a military prison in
Mazar-e-Sharif, Afghanistan.” From there Hamdi was transferred to Sheberghan, Afghanistan, where he
was interrogated by a U.S. interrogation team, determined to be an enemy combatant, and eventually
transferred to U.S. control, first in Kandahar, Afghanistan and then at the U.S. Naval Base in
Guantanamo Bay, Cuba.®

Unlike his fellow enemy combatants being detained in Guantanamo Bay, Hamdi had a get-out-
of-Cuba-free card. When U.S. officials learned that Hamdi had been born in Louisiana, they transferred
Hamdi (free of charge!) to the Naval Brig in Norfolk, Virginia,” from where Hamdi, under the auspices
of his father acting as his next-friend, has waged a legal battle seeking access to attorneys and a writ of’
habeas corpus compelling his release. This, because under the generally-accepted interpretation of the
Fourteenth Amendment’s citizenship clause, Hamdi’s birth to Saudi parents who were temporarily
visiting one of the United States at the time of his birth made him a U.S. citizen, entitled to the full

panoply of rights that the U.S. Constitution guarantees to U.S. citizens.

3 Scllers, supra n. 2, at BL.

* The armed forces of the United States had been ordered to Afghanistan by President Bush, acting pursuant to his powers as
Commander in Chicf, U.S. Const. Art. IL, and an explicit Congressional Authorization for Usc of Military Force, Pub. L. No.
107-40, 115 Stat. 224 (2001), against the “nations. organizations, or persons [the President] determines planned, authorized,
committed or aided (he lerrorist altacks [against the United States on September 11, 2001] or harbored such organizations or
persons.”

3 Brief of the Uniled Stales, Hamdi v. Rumsfeld, a1 3, 6.
Id. at6-7.
“1d.
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Hamdi petitioned the federal district court in Virginia for a writ of habeas corpus, seeking to
challenge his detention. His case was ultimately heard by the Supreme Court of the United States,
which held, in an opinion by Justice O’Connor, that Hamdi had a Due Process right to challenge the
factual basis for his classification and detention as an enemy combatant.® In dissent, Justice Scalia,
joined by Justice Stevens, declined to accept that Hamdi was actually a citizen, referring to him instead
as a “presumed American citizen” at the outset of the opinion.’

Justice Scalia’s significant, albeit brief and somewhat oblique, challenge to the received wisdom
of the meaning of the Fourteenth Amendment’s Citizenship Clause warrants our attention. As I argued
in the brief I filed on behalf of The Claremont Institute Center for Constitutional Jurisprudence in the
case, the received wisdom regarding the Citizenship Clause is incorrect, as a matter of text, historical
practice, and political theory. As an original matter, mere birth on U.S. soil alone was insufficient to
confer citizenship as a matter of constitutional right. Rather, birth, together with being a person subject
to the complete and exclusive jurisdiction of the United States (i.e., #of owing allegiance to another
sovereign) was the constitutional mandate, a floor for citizenship below which Congress cannot go in the
exercise of its Article I power over naturalization. While Congress remains free to offer citizenship to
persons who have no constitutional entitlement to citizenship, it has not done so. Mere birth to foreign
nationals who happen to be visiting the United States at the time, as with the case of Hamdi the Taliban,
should not result in citizenship. Because court rulings to the contrary have rested on a flawed
understanding of the Citizenship Clause, those rulings should be revisited or at least narrowly
interpreted. Moreover, the statutory grant of citizenship conferred by Congress, which precisely tracks
the language of the Fourteenth Amendment, should itself be re-interpreted in accord with the original

understanding of the Citizenship Clause. In the wake of 9/11, now would be a good time to do so.

¥ [amdi v. Rumsfeld, 542 U.S. 507, 124 S.CL 2633, 2633 (2004).
®id. 124 S.Ct.. at 2660,
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II. The Citizenship Clause of the Fourteenth Amendment

To counteract the Supreme Court’s decision in Dred Scort v. Sanford " denying citizenship not
just to Dred Scott, a slave, but to all African-Americans, whether slave or free, the Congress proposed
and the states ratified the Citizenship Clause of the Fourteenth Amendment, which specifies: “All
persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of
the United States and of the State wherein they reside.”"! It is today routinely believed that, under the
Clause, mere birth on U.S. soil is sufficient to confer U.S. citizenship. Legal commentator Michael
Dorf, for example, noted recently: “Yaser Esam Hamdi was born in Louisiana. Under Section One of
the Fourteenth Amendment, he is therefore a citizen of the United States, even though he spent most of

his life outside this country.”'?

What Dorf’s formulation omits, of course, is the other component of the
Citizenship Clause. One must also be “subject to the jurisdiction” of the United States in order
constitutionally to be entitled to citizenship.

To the modern ear, Dorf’s formulation nevertheless appears perfectly sensible. Any person
entering the territory of the United States—even for a short visit; even illegally—is considered to have
subjected himself to the jurisdiction of the United States, which is to say, subjected himself to the laws
of the United States. Indeed, former Attorney General William Barr has even contended that one who
has never entered the territory of the United States subjects himself to its jurisdiction and laws by taking

actions that have an effect in the United States." Surely one who is actually born in the United States is

therefore “subject to the jurisdiction” of the Unites States, and entitled to full citizenship as a result.

160 U.S. 393 (1857).
"'U.S. Const. Amend. X1V, § 1.

"> Michael C. Dorf, Who Decides Whether Yaser Hamdi, Or Any Other Citizen, Is An linemy Combatant? FindLaw (Aug. 21,
2002) (emphasis added).

13 See, e.g.. The Legalily as a Matter of Domestic Law of Extraterritorial Law Enforcement Activities that Depart from
International law: Hearings before (the Subcomm. on Civil and Constitutional Rights of the House Comm. on the Judiciary,
101st Cong.. 1st Sess. 3 (1989) (statement of William Barr, U.S. Assistant Attorney General): William J. Tuttle, Zhe Return
of Timberlane? The Iifth Circuit Signals a Return to Restrictive Notions of Extraterritorial Antitrust, 36 Vanderbilt J.
Transnat’1 L. 319, 348 (Jan. 2003) (noting that in April 1992 then-Attorney General William Barr revised Department of
Justice antitrust enforcement guidelines to permit lawsuils against loreign corporations who acted exclusively outside the
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However strong this interpretation is as a matter of contemporary common parlance, is simply
does not comport with either the text or the history surrounding adoption of the Citizenship Clause, nor
with the political theory underlying the Clause. Textually, such an interpretation would render the entire
“subject to the jurisdiction” clause redundant—anyone who is “born” in the United States is, under this
interpretation, necessarily “subject to the jurisdiction” of the United States—and it is a well-established
doctrine of legal interpretation that legal texts, including the Constitution, are not to be interpreted to
create redundancy unless any other interpretation would lead to absurd results.™*

Historically, the language of the 1866 Civil Rights Act, from which the Citizenship Clause of the
Fourteenth Amendment (like the rest of Section 1 of the Fourteenth Amendment) was derived so as to
provide a more certain constitutional foundation for the 1866 Act, strongly suggests that Congress did
not intend to provide for such a broad and absolute birthright citizenship. The 1866 Act provides: “All
persons born in the United States, and not subject fo any foreign power, excluding Indians not taxed, are

»13

hereby declared to be citizens of the United States.”” As this formulation makes clear, any child born
on U.S. soil to parents who were temporary visitors to this country and who, as a result of the foreign
citizenship of the child’s parents, remained a citizen or subject of the parents’ home country, was not
entitled to claim the birthright citizenship provided in the 1866 Act.

Of course, the jurisdiction clause of the Fourteenth Amendment is somewhat different from the
jurisdiction clause of the 1866 Act. The positively-phrased “subject to the jurisdiction™ of the United
States might easily have been intended to describe a broader grant of citizenship than the negatively-

phrased language from the 1866 Act, one more in line with the contemporary understanding accepted

unquestioningly by Dort that birth on U.S. soil is alone sufficient for citizenship. But the relatively

United States if their operations were detrimental to U.S. exporters); see also United States v. Noriega, 117 F.3d 1206 (11th
Cir. 1997).

" See, e.g.. Posner, Legal Formalism, Legal Realism, and the Interpretation of Statutes and the Constitution, 37 Case. W.
Res. L. Rev. 179 27 (1989); Gustafson v. Alloyd Co., Inc., 513 U.S. 561, 562 (1995) (“this Court will avoid a reading which
renders some words altogether redundant™).

!> Chapter 31, 14 Stat. 27 (April 9, 1866).
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sparse debate we have regarding this provision of the Fourteenth Amendment does not support such a
reading. When pressed about whether Indians living on reservations would be covered by the clause
since they were “most clearly subject to our jurisdiction, both civil and military,” for example, Senator
Lyman Trumbull, a key figure in the drafting and adoption of the Fourteenth Amendment, responded
that “subject to the jurisdiction™ of the United States meant subject to its “complete” jurisdiction; “[n]ot
owing allegiance to anybody else.” And Senator Jacob Howard, who introduced the language of the
jurisdiction clause on the floor of the Senate, contended that it should be construed to mean “a full and

»

complete jurisdiction,” “the same jurisdiction in extent and quality as applies to every citizen of the
United States now” (i.e., under the 1866 Act). That meant that the children of Indians who still
“belong[ed] to a tribal relation” and hence owed allegiance to another sovereign (however dependent the
sovereign was) would not qualify for citizenship under the clause. Because of this interpretative gloss,
provided by the authors of the provision, an amendment offered by Senator James Doolittle of
Wisconsin to explicitly exclude “Indians not taxed,” as the 1866 Act had done, was rejected as
redundant.'®

The interpretative gloss offered by Senators Trumbull and Howard was also accepted by the
Supreme Court—by both the majority and the dissenting justices—in The Slaughter-House Cases. The
majority correctly noted that the “main purpose” of the Clause “was to establish the citizenship of the
negro,” and that “[t]he phrase, ‘subject to its jurisdiction’ was intended to exclude from its operation
children of ministers, consuls, and citizens or subjects of foreign States born within the United States.”"”
Justice Steven Field, joined by Chief Justice Chase and Justices Swayne and Bradley in dissent from the

principal holding of the case, likewise acknowledged that the Clause was designed to remove any doubts

about the constitutionality of the 1866 Civil Rights Act, which provided that all persons born in the

'® Congressional Globe, 39th Cong.. 1st Sess., 2892-97 (May 30, 1866). For a more thorough discussion of the debate, see
Peter H. Schuck and Rogers M. Smith, Citizenship Without Consent: Illcgal Alicns in the American Polity 72-89 (Yale Univ.
Prcss 1985).

Y83 U.S. (16 Wall) 36, 73 (1872).
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United States were as a result citizens both of the United States and the state in which they resided,
provided they were not at the time subjects of any foreign power."

Although the statement by the majority in Slaughter-House was dicta, the position regarding the
“subject to the jurisdiction” language advanced there was subsequently adopted by the Supreme Court in
the 1884 case addressing a claim of Indian citizenship, £/k v. Wilkins."” The Supreme Court in that case
rejected the claim by an Indian who had been born on a reservation and subsequently moved to non-
reservation U.S. territory, renouncing his former tribal allegiance. The Court held that the claimant was
not “subject to the jurisdiction” of the United States at birth, which required that he be “not merely
subject in some respect or degree to the jurisdiction of the United States, but completely subject to their
political jurisdiction, and owing them direct and immediate allegiance.””® John Elk did not meet the
jurisdictional test because, as a member of an Indian tribe at his birth, he “owed immediate allegiance
to” his tribe and not to the United States. Although “Indian tribes, being within the territorial limits of

»

the United States, were not, strictly speaking, foreign states,” “they were alien nations, distinct political

communities,” according to the Court.' Drawing explicitly on the language of the 1866 Civil Rights
Act, the Court continued:

Indians born within the territorial limits of the United States, members of, and owing
immediate allegiance to, one of the Indian tribes, (an alien though dependent power,)
although in a geographical sense born in the United States, are no more “born in the
United States and subject to the jurisdiction thereof,” within the meaning of the first
section of the fourteenth amendment, than the children of subjects of any foreign
government born within the domain of that government, or the children born within the
United States, of ambassadors or other public ministers of foreign nations.”

Indeed, if anything, Indians, as members of tribes that were themselves dependent to the United States

(and hence themselves subject to its jurisdiction), had a stronger claim to citizenship under the

% 1d. at 92-93.

112 U.S. 94 (1884),
O 1d al102.

1. at99.

*Jd. at 102.
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Fourteenth Amendment merely by virtue of their birth within the territorial jurisdiction of the United
States than did children of foreign nationals. But the Court in £/ rejected that claim, and in the process
necessarily rejected the claim that the phrase, “subject to the jurisdiction™ of the United States, meant
merely territorial jurisdiction as opposed to complete, political jurisdiction.

Such was the interpretation of the Citizenship Clause initially given by the Supreme Court. As
Thomas Cooley noted in his treatise, The General Principles of Constitutional Law in America, “subject
to the jurisdiction” of the United States “meant full and complete jurisdiction to which citizens are
generally subject, and not any qualified and partial jurisdiction, such as may consist with allegiance to
some other government.”

III.  The Supreme Court’s 1898 Misreading of the Citizenship Clause

The clear (and as I contend, correct) holding of Elk v. Wilkins, and the equally correct dicta from
Slaughter-House, was rejected by the Supreme Court in 1898, thirty years after the adoption of the
Fourteenth Amendment, in the case of United States v. Won Kim Ark,23 decided by the same court, with
nearly the same line-up, that had given its sanction to the ignominious separate-but-equal doctrine less
than two years earlier in Plessy v. I'erguson *

In Won Kim Ark, the Supreme Court held that “a child born in the United States, of parents of
Chinese descent, who at the time of his birth were subjects of the emperor of China, but have a
permanent domicile and residence in the United States,” was, merely by virtue of his birth in the United
States, a citizen of the United States as a result of the Citizenship Clause of the Fourteenth Amendment.
Justice Horace Gray, writing for the Court, correctly noted that the language to the contrary in 7The
Slaughter-House Cases was merely dicta and therefore not binding precedent.”” He found the
Sleughter-House dicta unpersuasive because of a subsequent decision, in which the author of the

majority opinion in Slaughter-House had concurred, holding that foreign consuls (unlike ambassadors)

3169 U.S. 649 (1898).
163 U.S. 537 (1896).
169 U.S. at 678.
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were “subject to the jurisdiction, civil and criminal, of the courts of the country in which they reside,”®

Justice Gray appears not to have appreciated the distinction between partial, territorial jurisdiction,
which subjects all who are present within the territory of a sovereign to the jurisdiction of its laws, and
complete, political jurisdiction, which requires as well allegiance to the sovereign.

More troubling than his rejection of the persuasive dicta from Staugher-House was the fact that
Justice Gray also repudiated the actual holding in /k v. Wilkins, which he himself had authored. After
quoting extensively from the opinion, including the portion, reprinted above, noting that the children of
Indians owing allegiance to an Indian tribe were no more “subject to the jurisdiction” of the United
States within the meaning of the Fourteenth Amendment than were the children of ambassadors and
other public ministers of foreign nations born in the United States, Justice Gray simply held, without any
analysis, that £k “concerned only members of the Indian tribes within the United States, and had no
tendency to deny citizenship to children born in the United States of foreign parents of Caucasian,
African, or Mongolian descent, not in the diplomatic service of a foreign country.”’

By limiting the “subject to the jurisdiction” clause to the children of diplomats, who neither
owed allegiance to the United States nor were (at least at the ambassadorial level) subject to its laws
merely by virtue of their residence in the United States as the result of the long-established international
law fiction of extraterritoriality by which the sovereignty of a diplomat is said to follow him wherever
he goes, Justice Gray simply failed to appreciate what he seemed to have understood in /£, namely, that
there is a difference between territorial jurisdiction and the more complete, allegiance-obliging
jurisdiction that the Fourteenth Amendment codified.

Justice Gray’s failure even to address, much less appreciate, the distinction between territorial
jurisdiction and complete, political jurisdiction was taken to task by Justice Fuller, joined by Justice

Harlan, in dissent. Drawing on an impressive array of legal scholars, from Vattel to Blackstone, Justice

*Id.al 679 (ciling, ¢.g., 1 Kent, Comm. 44; In re Baiz, 135 U.S. 403, 424 (1890)).
' id. at 681-82.
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Fuller correctly noted that there was a distinction between two sorts of allegiance—*“the one, natural and
perpetual; the other, local and temporary.” The Citizenship Clause of the Fourteenth Amendment
referred only to the former, he contended. He contended that the absolute birthright citizenship urged by
Justice Gray was really a lingering vestige of a feudalism that the Americans had rejected, implicitly at
the time of the Revolution, and explicitly with the 1866 Civil Rights Act and the Fourteenth
Amendment.

Quite apart from the fact that Justice Fuller’s dissent was logically compelled by the text and
history of the Citizenship Clause, Justice Gray’s broad interpretation led him to make some astoundingly
incorrect assertions. He claimed, for example, that “a stranger born, for so long as he continues within
the dominions of a foreign government, owes obedience to the laws of that government, and may be
punished for treason.”™ And he necessarily had to recognize dual citizenship as a necessary implication
of his position,” despite the fact that, ever since the Naturalization Act of 1795, “applicants for
naturalization were required to take, not simply an oath to support the constitution of the United States,
but of absolute renunciation and abjuration of all allegiance and fidelity to every foreign prince or state,
and particularly to the prince or state of which they were before the citizens or subjects.”’ That
requirement still exists though it no longer seems to be taken seriously. Hopefully this Committee will,
as a result of these hearings, begin to address that fundamental contradiction in our naturalization
practice.

Finally, Justice Gray’s position is simply at odds with the notion of consent that underlay the
sovereign’s power over naturalization. What it meant, fundamentally, was that foreign nationals could
secure American citizenship for their children unilaterally, merely by giving birth on American soil,

whether or not their arrival on America’s shores was legal or illegal, temporary or permanent.

*®1d al 693.
¥ Id. al 691.
* jd. at 711 (Fuller, J.. dissenting) (citing Act of Jan, 29, 1795, 1 Stat. 414, ¢. 20)
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Justice Gray held that the children of two classes of foreigners were not entitled to the birthright
citizenship he thought guaranteed by the Fourteenth Amendment. First, as noted above, were the
children of ambassadors and other foreign diplomats who, as the result of the fiction of
extraterritoriality, were not even considered subject to the territorial jurisdiction of the United States.
Second were the children of invading armies born on U.S. soil while it was occupied by the foreign
army. But apart from that, all children of foreign nationals who managed to be born on U.S. soil were,
in his formulation, citizens of the United States. Children born of parents who had been offered
permanent residence but were not yet citizens and who as a result had not yet renounced their allegiance
to their prior sovereign would become citizens by birth on U.S. soil. This was true even if, as was the
case in Wong Kim Ark itself, the parents were, by treaty, unable ever to become citizens.

Children of parents residing only temporarily in the United States on a work or student visa, such
as Yaser Hamdi’s parents, would also become U.S. citizens, Children of parents who had overstayed
their temporary visa would also become U.S. citizens, even though born of parents who were now here
illegally. And, perhaps most troubling from the “consent” rationale, children of parents who never were
in the United States legally would also become citizens as the direct result of the illegal action by their
parents. Finally, to return to my opening reference to the Iranian hostage crisis, this would be true even
if the parents were nationals of a regime at war with the United States and even if the parents were here
to commit acts of sabotage against the United States, at least as long as the sabotage did not actually
involve occupying a portion of the territory of the United States. The notion that the framers of the
Fourteenth Amendment, when seeking to guarantee the right of citizenship to the former slaves, also
sought to guarantee citizenship to the children of enemies of the United States who were in our territory
illegally, is simply too absurd to be a credible interpretation of the Citizenship Clause.

IV.  Reviving Congress’s Constitutional Power Over Naturalization
This is not to say that Congress could not, pursuant to its naturalization power, choose to grant

citizenship to the children of foreign nationals. But thus far it has not done so. Instead, the language of
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the current naturalization statute simply tracks the minimum constitutional guarantee—anyone born in
the United States, and subject to its jurisdiction, is a citizen. With the absurdity of Hamdi’s claim of
citizenship so recently and vividly before us, it is time for the courts, and for the political branches as
well, to revisit Justice Gray’s erroneous interpretation of that language, restoring to the constitutional
mandate what its drafters actually intended, that only a complete jurisdiction, of the kind that brings with
it a total and exclusive allegiance, is sufficient to qualify for the grant of citizenship to which the people
of the United States actually consented.

Of course, Congress has in analogous contexts been hesitant to exercise its own constitutional
authority to interpret the Constitution in ways contrary to the pronouncements of the Courts. Even if
that course is warranted in most situations so as to avoid a constitutional conflict with a co-equal branch
of the government, it is not warranted here for at least two reasons. First, as the Supreme Court itself
has repeatedly acknowledged, Congress’s power over naturalization is “plenary,” while “judicial power
over immigration and naturalization is extremely limited.”*' While that recognition of plenary power
does not permit Congress to dip below the constitutional floor, of course, it does counsel against any
judicial interpretation that provides a broader grant of citizenship than is actually supported by the
Constitution’s text.

Second, the gloss that has been placed on the Wong Kim Ark decision is actually much broader
than the actual holding of the case. This Committee should therefore recommend, and Congress should
then adopt, a narrow reading of the decision that does not intrude on the plenary power of Congress in
this area any more than the actual holding of the case requires. Wong Kim Ark’s parents were actually
in this country both legally and permanently, yet were barred from even pursuing citizenship (and
renouncing their former allegiance) by a treaty that closed that door to all Chinese immigrants. They

were therefore as fully subject to the jurisdiction of the United States as they were legally permitted to

M See, e.g. Miller v. Albrighr, 523 U.S. 420, 455 (1998): liallo v. Bell, 430 U.S. 787, 792 (1977); Kleindienst v. Mandel. 408
U.S. 753, 769-770 (1972}, Galvean v. Press, 347 U.S. 322, 531 (1954).
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be, and under those circumstances, it is not a surprise that the Court would extend the Constitution’s
grant of birthright citizenship to their children. But the effort to read Wong Kim Ark more broadly than
that, as interpreting the Citizenship Clause to confer birthright citizenship on the children of those not
subject to the full and sovereign (as opposed to territorial) jurisdiction of the United States, not only
ignores the text, history, and theory of the Citizenship Clause, but it permits the Court to intrude upon a
plenary power assigned to Congress itself. Yaser Hamdi’s case has highlighted for us all the dangers of
recognizing unilateral claims of birthright citizenship by the children of people only temporarily visiting
this country, and highlighted even more the dangers of recognizing such claims by the children of those
who have arrived illegally to do us harm. It is time for Congress to reassert its plenary authority here,
and make clear, by resolution, its view that the “subject to the jurisdiction” phrase of the Citizenship
Clause has meaning of fundamental importance to the naturalization policy of the nation. I applaud this
Committee’s efforts in beginning the process to address this problem, and I look forward to working

with you and the Committee’s staff to help craft the appropriate constitutional solution.
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Mr. HOSTETTLER. Mr. Spiro.

TESTIMONY OF PETER SPIRO, ASSOCIATE DEAN FOR FAC-
ULTY DEVELOPMENT AND DEAN AND VIRGINIA RUSK PRO-
FESSOR OF INTERNATIONAL LAW, UNIVERSITY OF GEORGIA
SCHOOL OF LAW

Mr. Spiro. Thank you, Mr. Chairman. Thank you for giving me
the opportunity to testify on the subject of dual citizenship.

Dual citizenship is, in my view, a phenomenon of considerable
importance. The dramatic increase in the incidence of dual citizen-
ship is evidence of the changing orientation of individuals in a
transformed global order.

Although I believe dual citizenship to be a matter of great impor-
tance, I do not believe that it is the appropriate target of legislative
action. Dual citizenship is an almost entirely benign phenomenon.
Dual citizenship poses benefits not only to individual Americans; in
my opinion, dual citizenship affirmatively serves the natural inter-
est as well.

I would like to make three brief points in my opening statement
before the Committee. First, it is important that we understand all
the various sources of dual citizenship, because that inevitably col-
ors our thinking on the issue. Second, I would like to explain why
dual citizenship poses no threat to the national community and to
rebut some of the arguments you have heard leveled today against
the status. And finally I would like briefly to explain how embrac-
ing dual citizenship will advance our interests by advancing the en-
trenchment of democratic values on a global basis.

From the earlier testimony, from Drs. Fonte and Renshon, one
might get the idea that dual citizenship arises only among natural-
ized Americans who retain their homeland citizenship. Nothing
could be further from the case; in fact, many cases of dual citizen-
ship are also arising from two other contexts.

Tens of thousands and perhaps hundreds of thousands of native-
born Americans are now acquiring additional citizenships on the
basis of their ancestry. These Americans largely hail from well-es-
tablished, fully assimilated immigrant communities. Many thou-
sands of native-born Americans, for instance, have acquired Irish
citizenship on the basis of even just a single grandparent’s roots in
Ireland.

Many other native-born Americans have similarly acquired
Italian, Greek, British and Israeli citizenship while they remain
Americans living in the United States. These Americans are seek-
ing to solidify their ties to their ancestral homelands at the same
time they remain good Americans in every sense of the term.

Dual citizenship is not just about new immigrants from countries
such as Mexico. It is now a deeply pervasive phenomenon.

The other major source of dual citizenship about which we’ve
heard nothing today results from the birth to parents of different
nationalities, one of whom is American. In the face of globalization,
this source of dual citizenship is also dramatically on the rise. In
this context, dual citizenship is about sustaining the identities of
one’s own parents. To deny dual citizenship in such cases is to force
children to choose between their parents’ identities. Again, this
phenomenon is increasingly pervasive and cuts across nationalities.
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It is not in any way a problem of assimilation. In these cases,
we are talking about the children of Americans. These sources of
dual citizenship put a different face on the phenomenon. As you
contemplate legislative action on the subject, I would ask you to
contemplate these dual citizens as well as those who acquire the
status in the process of naturalization.

Second, even for those who do acquire the status through natu-
ralization, dual citizenship imposes none of the dangers asserted by
the other witnesses here today. With the minor exception of service
in senior Federal Government positions, dual citizenship poses no
concrete harms. Of course, dual citizenship reflects continuing ties
to a country of origin, but that is a part of the great American tra-
dition of pluralistic identities. The citizenship tie by itself makes an
individual no more likely to do the bidding of another government
than the U.S. political system.

In the era before wide acceptance of dual citizenship, ethnic com-
munities have worked within the U.S. political system to advance
the interests of their homeland, as surely all Members of this Com-
mittee have experienced firsthand. Irish Americans, Jewish Ameri-
cans, Italian Americans, Armenian Americans, Greek Americans,
Polish Americans—the list is almost as long as the list of the na-
tions of the world. All of these American communities have histori-
cally lobbied and voted in ways calculated to benefit their countries
of origin.

If “hyphenated Americans” can undertake such political action
without threatening our system, surely the system can absorb the
political empowerment of “ampersand Americans,” nor would the
maintenance of origin nationality retard the culture assimilation of
new Americans. In the contemporary context, dual citizenship has
emerged as a way of expressing one’s continuing homeland iden-
tity. Maintaining alternate Italian or Irish citizenship is akin to
membership in the Knights of Columbus or the Order of Hiber-
nians. It has become a way of saying who we are.

Finally, accepting dual citizenship advances U.S. national inter-
ests on a global basis. Many dual citizens will remain politically ac-
tive in their homelands even after they become Americans.
Through dual citizenship the United States now enjoys a direct
voice in the politics of other countries. I do not mean that such in-
dividuals will crudely do the bidding of the United States in those
countries, but such individuals as Americans will surely work to
sustain and entrench constitutional democratic systems in their
countries of origin. Having absorbed our political traditions in the
process of becoming Americans, dual citizens will be able to put
them to work back home. That serves our national interests in ad-
vancing the global cause of democracy.

In closing, Mr. Chairman, I would like to suggest briefly that the
politics of dual citizenship also cuts against any legislative action
on the subject. It is remarkable how little opposition has surfaced
in this country to dual nationality in the face of the quiet explosion
and the number of dual citizens. That indeed may be explained by
the fact that dual citizenship is increasingly commonplace. More
and more Americans have nephews and nieces, siblings and other
family members, friends, neighbors and coworkers who are dual
citizens and also good Americans.
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This is not an immigration issue, this is a matter of how Ameri-
cans, many of them native born, are living and connecting in a new
world. The maintenance of additional citizenship ties is not a prob-
lem that needs fixing. I would urge you not to take action against
those who have or would like to acquire dual citizenship.

Thank you for considering my views on this subject.

Mr. HOSTETTLER. Thank you, Mr. Spiro.

[The prepared statement of Mr. Spiro follows:]

PREPARED STATEMENT OF PETER J. SPIRO

Good morning Mr. Chairman, Representative Jackson Lee, and Members of the
Subcommittee. Thank you for the opportunity to testify before you today on the
issues of dual and birthright citizenship.

For the record, I am Rusk Professor of International Law at the University of
Georgia Law School, where I teach subjects relating to immigration and inter-
national law. I am a former law clerk to Judge Stephen F. Williams on the U.S.
Court of Appeals for the D.C. Circuit and to Justice David H. Souter of the Supreme
Court of the United States. I have also served as an Attorney-Adviser in the Office
of the Legal Adviser, U.S. Department of State, as well as Director for Democracy
on the staff of the National Security Council. I was a recipient of a 1988-89 Open
Society Institute Individual Project Fellowship to study the law of U.S. citizenship.
I was a participant in the 2001-02 German Marshall Fund project on dual citizen-
ship, and have written widely on issues relating to citizenship and nationality.!

The last fifteen years has witnessed a dramatic increase in the number of individ-
uals globally who hold more than one nationality, and the United States has been
no exception to this trend. Where dual citizenship was once condemned by most
countries of the world, and was largely an anomaly insofar as it was tolerated at
all, it is now accepted by a growing majority of states.

There is something about dual nationality that seems to provoke a reflexive dis-
taste. Some Americans might be astonished, and perhaps appalled, to learn of dra-
matic trends toward the near-complete toleration of dual citizenship. But that aston-
ishment and opprobrium will not suffice to justify the suppression of dual nation-
ality. Such disfavor is no more than an echo of a time in which dual nationality did
pose a serious threat to the peace of nations. As that threat has evaporated, accept-
ing dual nationality may now be in the affirmative national interest—by way of fa-
cilitating the global dispersion of democratic values—as well as a matter of affirm-
ing the full breadth of individual identity. It is, in any case, too late for the en-
trenchment of dual nationality to be reversed. Dual nationality has become a fact
of globalization.

It has not always been so. Nationality was once a singular characteristic. A defin-
ing feature of nation-states and modern international relations has been the exclu-
sivity of national identification and the notion that individuals should have one—
and only one—nationality. Just as the nation-states of the 19th and 20th centuries
carved up the world’s territory to the end that all was spoken for but none shared,
so too did they try to allocate the world’s population.

And they had some success: Although migration has always resulted in some
cases of dual nationality, until recently dual nationality remained an anomaly, a
status disfavored to the point that it was considered immoral. The venerable Amer-
ican diplomat George Bancroft observed in 1849 that nations should “as soon tol-
erate a man with two wives as a man with two countries; as soon bear with polyg-
amy as that state of double allegiance.” In 1915, Teddy Roosevelt derided the “the-
ory” of dual nationality as “a self-evident absurdity.” Dual nationality was thought
to represent an intolerable division of the loyalty owed to one’s country. Almost all
states canceled citizenship upon naturalization elsewhere; until the late 1960s, U.S.
law imposed a hair-trigger standard on dual nationals under which American citi-
zenship was forfeited for so much as voting in another state of nationality.

, Questioning Barriers to Naturalization, 13 Georgetown Immigration Law Journal
479 (1999) The Citizenship Dilemma, 51 Stanford Law Review 597 (1999); Dual Nationality and
the Meamng of Citizenship, 46 Emory Law Journal 1411 (1997); Political Rights and Dual Na-
tionality, in RIGHTS AND DUTIES OF DUAL NATIONALS: EVOLUTION AND PROSPECTS (David Martin
Kai Heilbroner eds., 2002); Mandated Membership, Diluted Identity: Citizenship,
Globalization, and International Law, in GLOBALIZATION AND CITIZENSHIP (Alison Brysk &
Gershon Shafir eds., 2003); Embracing Dual Nationality, in Dual Nationality, SOCIAL RIGHTS
AND FEDERAL CITIZENSHIP IN THE U.S. AND EUROPE (Randall Hansen & Patrick Weil eds.,
2002).
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But this antipathy toward dual nationality is fast eroding, and the incidence of
dual nationality is now growing at an explosive pace. Today, many are born with
dual nationality, the product of binational parentage. Others acquire dual national
status with new citizenships, retaining birth citizenship upon naturalization in an-
other country. In both cases, states are moving to recognize, rather than to quash,
the retention of other nationalities. Some “sending” states (that is, states with high
emigration) are actually encouraging the acquisition of other nationalities. Mexico,
the Dominican Republic, Italy, India, the Philippines, and Thailand are among
many recent additions to the list of those countries allowing birth citizens to retain
nationality when they naturalize elsewhere.

Even in most “receiving” countries, including the United States, the quiet rise in
dual nationality has attracted little controversy; the prospect of millions of dual
Mexican-American nationals concentrated on the southern border, no less, has failed
to provoke any policy initiatives for deterring dual nationality. As globalization fuels
migration, and states no longer attempt to suppress dual nationality, that status is
now almost commonplace. Though some still decry the status, these opponents have
failed to attract any significant public attention or following.

ROOTS OF DISFAVOR

To the extent that popular distaste for dual nationality can be elaborated into an
argument, it usually hinges on the impossibility of divided loyalties. In the popular
mind, dual nationality has been loosely identified with shadowy fifth columns and
saboteurs.

The historical explanation is far more prosaic. The origin of the norm against dual
nationality had nothing to do with spies and little to do with loyalties; rather, it
was rooted in the intractable challenges that dual nationals posed to the institution
of diplomatic protection. In the old world, the rights of individuals depended entirely
on nationality, and sovereigns could do as they pleased with their own. With respect
to a dual national, the right of one state to protect its citizens from mistreatment
by another ran up against the other state’s well-established sovereign discretion
over its own nationals.

Disputes over the treatment of dual nationals often posed serious irritants in bi-
lateral relations of the 19th and early 20th centuries. At one time or another, such
disputes were central to U.S. relations with all the major European powers.

A frequent cause of such disputes was the refusal of the “sending” states of the
day (including Great Britain, Italy, and the German principalities) to recognize the
capacity of individuals to transfer nationality—that is, to abandon their original na-
tionality and become Americans. For instance, immigrants who had naturalized in
the U.S. were, during visits to their homeland, prosecuted for failing to satisfy mili-
tary service obligations in their country of origin. U.S. diplomats would attempt to
shield Americans from such imposition against the vigorous objections of the other
country of nationality.

Whether deserving of protection or not, dual nationals posed an intolerable threat
to relations among states for whom warfare was often a viable policy option. The
War of 1812 was in large part provoked by Great Britain’s attempt to enlist U.S.
citizens whose naturalization it did not recognize—in other words, a problem of dual
nationality—and U.S. foreign relations compilations for the 19th and early 20th cen-
tury are replete with high-level disputes relating to dual nationals. By way of a so-
lution, the U.S. negotiated treaties (including the so-called Bancroft conventions of
the 1860s and 1870s, negotiated with several German and Scandanavian countries)
providing for the attribution of sole U.S. nationality for immigrants, with a rever-
sion to sole original nationality upon permanent return to a home country. These
bilateral arrangements found a backstop in U.S. nationality law, under which a va-
riety of acts (including voting, holding office, serving in the armed forces, or natural-
izing in another country) resulted in the automatic loss of American citizenship.

Through the middle of the 20th century, dual nationality in any sort of active
sense was thus effectively prohibited under U.S. law. But this regime (also adopted
by a vast majority of other countries and not significantly softened until the last
decade) had nothing really to do with loyalty or allegiance. In some cases, Ameri-
cans holding passive nationality (through parentage) in Axis nations simply chose
the other side when it came to military service, but with little complication (they
simply lost their U.S. citizenship in the act of enlisting elsewhere). There appears
not a single notable instance of a dual national having engaged in espionage—per-
haps not surprisingly, as any real spy would be foolish to advertise the competing
attachment.
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POSSIBLE AND DESIRABLE

If the rule against dual nationality was founded in issues of diplomatic protection,
that foundation has been washed away. In today’s world, of course, sovereigns can-
not do as they please with their subjects—that’s what human rights are all about.
Other countries now protest the treatment of individuals regardless of nationality.
Against this backdrop, dual nationals present little more of a threat to bilateral re-
lations than do mono-nationals. In contrast to the 19th and early 20th centuries,
it is today unlikely that a dual national could by fact of his or her status rupture
diplomatic relations between states. Indeed, there may be some benefit to encour-
aging the maintenance of dual nationality, at the same time that accepting the sta-
tus allows individuals to realize their complete identities.

Objections to dual citizenship are sometimes posed in terms of the possibility of
diluting full civic engagement in more than one country; in terms of the difficulty
of following different cultural traditions; and in terms of the possibility of conflicting
attachments and loyalties. In fact, dual citizenship poses few problems along any
of these metrics. Indeed, accepting dual citizenship is now not only in the interest
of many individual Americans but also in the interest of the nation as a whole.

ENGAGEMENT AND KNOWLEDGE

First, individuals can be fully engaged and knowledgeable citizens of more than
one country. Political and civic capacities are not a zero-sum proposition. All of us
have associational involvements aside from our participation in national affairs as
citizens, and it has never been thought that such additional memberships detract
from citizenship. Quite the contrary. Involvement in state and local politics does not
preclude responsible participation in national processes. Likewise, participating in
the affairs of another country does not categorically preclude responsible participa-
tion in the affairs of this one. Of course, if one spends all one’s time at work, or
on church affairs or volunteering for the Red Cross, or on local matters, there may
be little time left over for national politics—the same might hold true where a dual
national concentrated his or her energies on the other country of nationality. But
we don’t cancel the citizenship of the Red Cross volunteer; the incapacity objection
against dual nationality thus falls short. Dual citizens can be responsible partici-
pants in both countries of nationality.

Dual citizens can also, perhaps even more clearly, remain informed participants
in multiple polities. The communications revolution has settled that question. The
Internet now provides easy global access to local media, so that even the isolated
individual can stay in touch with homeland developments. Of course, most emi-
grants tend physically to congregate in some forum (often living in the same neigh-
borhoods in their country of settlement). In practice, the channels of information are
multiple, and sometimes almost as dense as they would be back home.

MAINTAINING DIFFERENT TRADITIONS

If the question here is whether individuals can follow two different cultural tradi-
tions, it is beside the point. Mono-national Americans follow vastly different cultural
traditions among themselves. It is not a requirement of U.S. naturalization (as it
was until recently in Germany) that one have culturally assimilated; there is no
shared American canon (an equivalent to Schiller, Goethe, and Wagner) that is es-
sential to the American identity. Of course, one can—many do—continue to follow
the cultural traditions of one’s homeland even if one terminates the formal citizen-
ship tie to that country. That, indeed, is a part of our national tradition.

It would be quite another thing simultaneously to maintain different political tra-
ditions. One can hardly be an old-fashioned monarchist and a democrat at the same
time. To the extent that citizenship is mostly about political rights (that is what
marks the primary difference between the status of permanent residents, aliens,
and citizens), the political traditions argument might have held sway against immi-
grants from the Sicilian village or the Lithuanian shtetl. But this objection has
largely been overtaken by the global trend in favor of democratic governance. Old-
fashioned monarchists have gone the way of the dodo bird, and understanding of
basic democratic governance is now nearly universal. There are, of course, some old-
fashioned dictators still around. But those who hale from such countries do not typi-
cally subscribe to totalitarianism. Even when they wish to retain their homeland
citizenship, it is out of attachment to the country, not to the political system. Of
course, most who emigrate from repressive political systems are doing so precisely
because they oppose their homeland regimes. There 1s only one political tradition
today, and dual nationals will be as much a part of it as their mono-national coun-
terparts.
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THE POSSIBILITY OF CONFLICTING “CORE” ATTACHMENTS

That leaves the most prominent contemporary objection to dual nationality: the
specter of an electoral fifth column. As the political columnist and ardent dual-na-
tionality critic Georgie Anne Geyer wrote of Mexico’s recent acceptance of dual-na-
tionality status (which could, at least in theory, create a population of several mil-
lion dual Mexican-American citizens), it “creates a kind of Mexican political lobby
of newly enfranchised citizens of Mexican descent whose cultural allegiance would
remain in Mexico.” Similarly, the restrictionist Federation of Americans for Immi-
gration Reform (FAIR) claims that the Mexican government is “attempting to main-
tain the allegiance of a huge voting bloc in U.S. elections.”

But to what end? Globalization and the end of the Cold War have greatly reduced
the number of issues on which states suffer distinctly conflicting interests. On trade
issues, for example, Mexican national interests in most cases coincides with the in-
terests of American consumers (leaving aside the improbability that dual nationals
would command significant legislative representation). In that case, can it be
deemed somehow against the “national” interest to vote in a way calculated to ben-
efit another country?

Of course, the citizenship tie will hardly be determinative of voting behavior.
Americans often vote with an eye to the interests of their ethnic community; indeed,
that is at the core of our political tradition. Mexicans who naturalize as U.S. citizens
and who abandon their Mexican nationality in the process (which used to be the
case by operation of Mexican law) could, of course, continue to vote Mexican inter-
ests even in the absence of the formal link. On the other side, it seems vastly to
overestimate the current significance of citizenship to assume that an individual
who retains alternate nationality will necessarily vote accordingly. Citizens are
hardly a docile herd, ready unthinkingly to do the bidding of their governmental
masters under solemn oaths of loyalty. Emigrants, especially, tend not to accept the
command of homeland rulers, and their political conduct is likely to be driven more
by other interests than those of their alternate nationality.

DUAL CITIZENSHIP IN THE INDIVIDUAL AND NATIONAL INTEREST

Dual nationality is not only possible; it poses affirmative benefits. This is true
whether one considers the issue as one of national interests or of individual rights.

From a national interests perspective, dual citizenship presents a tool in solidi-
fying the global reach of our constitutional values. A naturalizing alien who gives
up his or her original citizenship is limited in the extent to which it is possible
thereafter to influence the political processes of the homeland. But that seems coun-
terproductive to the American national interest insofar as we may want him to exer-
cise such influence. Naturalizing aliens are likely to absorb American democratic
mentalities. If they maintain dual citizenship, they will be able to put those demo-
cratic tendencies to work back home. One can plausibly assert as evidence that the
participation of dual nationals of Latin American and Caribbean countries resident
in the United States has been a significant factor in successful democratic transi-
tions. So even a traditional policy calculation of dual nationality points to accepting
dual nationality.

That calculation is stronger still when considered from a rights perspective. Na-
tionality may be an instrument of state control, but it is also an important form of
individual identity and free association. Restrictions on dual nationality thus com-
prise restrictions on identity, as are restrictions on other forms of association; deny-
ing a person’s full identity both as American and as British or Israeli or Dominican
is not so far from denying someone’s identity as an American and as a member of
a religion or political group or even a family. The last category is especially impor-
tant in this context. For those born with dual nationality to parents of a different
nationality, a rule against dual-national status forces the child to choose between
the two. In the absence of any significant cost to society in the maintenance of dual
nationality, forcing that choice—and the loss it may well represent to the indi-
vidual—seems unjustifiable.

Here to Stay

And so what of such solemn terms as “loyalty” and “allegiance” that have tended
to drape discussions of dual nationality? National citizenship may now resemble
something akin to membership in other groups—religions, corporations, localities,
and the innumerable other elements of civil society. Nationality no longer defines
individual identities in the way that it used to, and perhaps nations can no longer
jealously demand that their membership remain a monogamous one. Maintaining
membership in another national community may have emerged to be no more
threatening than maintaining membership in the Catholic Church, the Knights of
Columbus, the Sierra Club, or Amnesty International.
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The deeper significance aside, it seems clear that multiple nationality is here to
stay. U.S. law now fully tolerates the status. Americans who naturalize elsewhere
retain their U.S. citizenship unless they really want to renounce it (a practice now
protected under constitutional rulings of the U.S. Supreme Court); foreigners who
naturalize in the U.S. may retain their original nationality, to the extent permitted
by the country of origin (the oath of naturalization, under which new citizens are
required to renounce absolutely allegiance to foreign powers, has never been en-
forced). Together with those born with dual nationality, the number of dual nation-
als is growing dramatically. It is remarkable how little opposition has surfaced in
this country to dual nationality in the face of this quiet explosion. That, indeed, may
be explained by the fact that dual citizenship is increasingly commonplace, and that
more and more Americans have nephews and nieces, siblings and other family mem-
bers, friends, neighbors and co-workers, who are dual citizens and also good Ameri-
cans. And more Americans of a broadening range of national origins are themselves
acquiring the status, not just among new immigrant groups, but including many
among those whose Irish, Italian, Jewish, and British ancestors came to the United
States long ago.

Nor is there any clear mechanism available for policing against multiple citizen-
ship even if the will emerged to undertake some sort of enforcement action. The Su-
preme Court’s protection of the rights of American citizens to retain their citizen-
ship even if they acquire an alternate citizenship effectively precludes legislative ac-
tion against the status. For the United States to require the termination of original
citizenship upon naturalization as an American would present an administrative
nightmare, and deter the assimilation of many individuals who are already in our
midst as permanent resident aliens. On the contrary, we should be welcoming new
Americans even as they maintain their homeland ties in the great American tradi-
tion of pluralist identities. That, in any case, is the future we face. Thank you for
this opportunity to present my views on this important subject.

Mr. HOSTETTLER. At this time we’ll turn to questions by Mem-
bers of the Subcommittee.

Dr. Renshon, what problems are posed when an individual at-
tempts to carry out the responsibilities of being a citizen in two
countries? I would especially like for you to possibly answer it in
the context of the example that you made in your testimony—I'm
trying to recall it here, that you talked about a Juan Hernandez
as being named the first American to serve in a Mexican Presi-
dent’s cabinet.

You went on to say, according to your testimony, he wants Mexi-
can Americans in the United States to think, “Mexico first. I want
the third generation, the seventh generation, I want them all to
think Mexico first.”

If you could potentially elaborate on some specifics that you
think might—issues that Mexico might be considered first politi-
cally and then, secondly as an aside, I guess maybe to answer
first—and maybe you don’t know the answer to this question—but
could Mr. Hernandez have been a member of the President’s cabi-
net in Mexico if he was not a citizen of Mexico?

Mr. RENSHON. I don’t know the answer to your second question
but let me backtrack first to the general question.

When we talk about emotional attachments, I'm trying to get
across the point that we’re talking about a rough preponderance.
I think John Fonte used the term complete and unswerving, sort
of the idea of the 100 percent American. That’s not my particular
point of view.

What I'm trying to say is that what we need are people who, on
balance, are tilted toward their American nationality. Now that
percentage will differ with certain people, it will differ over time,
but what we want to do is bind people over time to the American
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political system. And I think what we do and what we don’t do
helps to solidify those attachments.

I think when you allow people to vote in countries other than the
United States—and, remember, when you're talking about voting
in another country, you're not just talking about going and pressing
a lever; we now have the phenomenon of governments sending
their representatives to barnstorm in the United States to organize
a campaign in the confines of the United States, so it’s a real proc-
ess which is ongoing.

I quote in the presentation a piece by Robert Weisberg, who’s a
political scientist; and one of the things he studied, using the na-
tional election statistics, was that the act of voting itself cemented
people to the political process regardless of whether they won or
lost. Usually we think if you win the election, you're a happy camp-
er. But what his research showed was that simply participating in
an election was itself emotionally cementing. Well, if it’s true for
Americans, it’s true for Americans doing that abroad.

So my point is simply that we have to try in a lot of different
ways to try to foster the attachment of Americans. In part, we have
to keep them from doing things, and we also have to do certain
things to help them along.

This isn’t the place to talk about integrating immigrants, but in
my book I have a chapter on what we ought to do about that, and
one of the things that I suggest is that we ought to have free
English for any immigrant who wants to have it. I know there are
many people who want to learn, and English is the key route to
assimilation, because through that you have experience, through
that you have jobs, through that you're a part of the community
and you gather up the experience over time that helps you to be
more of an American than you are what you used to be. It’s a proc-
ess.

Mr. HOSTETTLER. Thank you.

Dr. Eastman, in your opinion what class of persons did the au-
thors of the 14th amendment intend to include as being, “subject
to the jurisdiction,” of the United States? For example, what about
the children of legal permanent residents, temporary visitors or
tourists on tourist visas, temporary workers and illegal aliens.

Mr. EASTMAN. Mr. Chairman, I don’t think, as an original mat-
ter, their understanding was that it would include any of those
classifications, that subject to the full and complete jurisdiction,
this allegiance-owing type of jurisdiction that we’re talking about
meant that they really could have only a single citizenship. And
the fact that they were children and therefore owed allegiance
through their parents to a different sovereign, whether the parents
were here legally or illegally, temporarily or permanently, did not
alter the fact that that was the kind of sovereign jurisdiction that
was envisioned in the 14th amendment.

And it came up, in particular, in the discussions, debates over
ratification and the drafting of the 14th amendment with respect
to Native Americans. Even with respect to Native Americans, who
in one sense clearly owed at least a derivative allegiance to the
United States, their primary allegiance was to their tribe, and the
discussion was that that was not sufficient for this mandatory citi-
zenship of the Constitution. And I'll take up an issue on that point
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to show what the confusion about citizenship and sovereignty, what
impact it can have in light of Native Americans.

In California, for example, we have this great confusion about In-
dian tribes running gambl enterprises that are otherwise contrary
to California law, and soliciting Government monopoly protections
for that gaming by weighing in heavily in the State political proc-
ess and then turning around and claiming exemption from Califor-
nia’s campaign finance laws because theyre a “sovereign, inde-
pendent nation” and ought not be subject to those laws. It creates
a distorting factor in our politics. That’s but one minor example.

The notion that the millions of illegal immigrants in California
and Texas and elsewhere on our border are not going to have that
same kind of distorting influence if we recognize citizenship here
I think, to say that that doesn’t give us any concrete arms, I think
is to completely misunderstand the nature of the confusion that
arises over citizenship questions.

Mr. HOSTETTLER. Thank you.

The Chair recognizes the Ranking Member, Ms. Jackson Lee, for
5 minutes for questions.

Ms. JACKSON LEE. Thank you very much. Mr. Chairman, I'm con-
templating what my questions will be to try to bring some sort of
order to this line of reasoning.

Let me first of all say that—not that it bears a great weight, but
I happen to know Juan Hernandez and Tony Garza, two individ-
uals that you cited, Mr. Renshon. Is that correct?

Mr. RENSHON. I only cited the first, not the second.

MS.HJACKSON LEE. In the article I'm looking at, I see Tony Garza
as well.

Mr. RENSHON. I thought you meant in my talk.

Ms. JACKSON LEE. I'm reading your article and since I know both
of them, bring it to your attention.

Tony Garza happens to be the Ambassador from the United
States to Mexico. I think both Juan Hernandez and Mr. Garza are
products of U.S. schools.

But what I wanted to raise is, can I get from Mr. Renshon and
Mr. Fonte any concrete problems associated with dual citizenship
beyond the sort of nebulous generic “I don’t like immigrants” issue
dealing with allegiance and assimilation. I'm sure you want to com-
ment on sort of the adjectives that I've utilized, but Mr. Spiro, if
you would then expand on your points about the whole issue of as-
similation, the whole issue of a new immigrant who wants to just
connect to the home country, the ancestral home, and the value.

I don’t know if—I don’t want to misspeak, but I don’t believe that
President Karzai of Afghanistan has a U.S. citizenship, but I be-
lieve he has a dual citizenship, and I believe that he was trained
in Western universities; it might have been European universities.
But how beneficial has it been for Chairman Karzai, now President
Karzai of Afghanistan—I happen to chair the Afghan caucus—to
have that kind of connectedness, if you will, to Western values?

Maybe I should say democratic principles because I wouldn’t
want to taint his leadership, and he is certainly independent. But
he brings a whole lot to the leadership of Afghanistan with the un-
derstanding that he has the multiple cultures, so if you can expand
on that, if I can ask the two gentlemen to give me some sense.
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As T say that to you, let me say this: Someone might comment—
and I didn’t hear your first comment; I'm putting out fires—but I'm
not sure if you responded to the issue of undocumented parents
and citizenship children. If you did, would you repeat it for me
when you answer? It will give me some sense of your perspective
on that.

I'll just say to you gentlemen on this hearing, I start out by say-
ing that I appreciate regular order, but what I would say to you
is that I'm lacking in understanding how this makes us secure.

Is this just we want to turn the clock back? We are a nation that
has immigrants here and welcomes immigrants in a legal process,
so I don’t know how you can turn the clock back. I see nothing in
your conversation that provides any sense of security or the elimi-
nation of terrorists, since Americans can be terrorists who are born
of American parents.

I yield to both of you for the answer originally about what’s the
crisis.

Mr. RENSHON. First, may I start by taking exception to your
characterization of not liking immigrants. At least for me, nothing
could be further from the truth.

Ms. JACKSON LEE. You have the right. It’s a free country. Your
presentation gives me the impression.

Mr. RENSHON. It’s an erroneous impression.

Secondly, it seems to me—let me get to the question of identifica-
tion. Psychologically, an identification with a country, a national
identification, allows people to weather the storms that they go
through; it allows support for the country during hard times. It’s
in a sense like an emotional bank account which isn’t related to a
quid pro quo of what can you do for me lately. No government and
especially no democratic government can survive solely on what it
gives with regard to goodies.

With regard to the concrete form of identification, there are stud-
ies that are now coming out of the attachments of immigrants;
there are studies done of immigrant children, the so-called 1.5 gen-
eration, second generations, and among those questions the ques-
tion is asked, how they identify. Do they identify as an American,
do they identify as a hyphenated American, do they identify as a
Mexican or an El Salvadoran or do they identify as Hispanic?

Traditionally what has happened is that over time people have
left behind their identification with their country of origin and
adopted a hyphenated American identity. And it has gone so far in
some cases—I am referring now to a study by Richard Alba, who’s
at the State University of New York, who studied European ethnic
Americans; and what he found is that essentially, for all practical
purposes, there’s a European identify which is essentially Amer-
ican. Yes, they're Italian and they eat Italian food, and yes, they're
Polish and they may have a sausage, but primarily they identify
almost 100 percent or 98 percent as Americans. I don’t think the
same thing can be said empirically of the new generation of Ameri-
cans that are coming in from abroad.

A very large percentage of the children of immigrants, the 1.5
generation, and even the second generation identify with a title
which does not have “American” in it. And that to me—are they
running out and throwing bombs? Well, no, that is not the issue
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that I am dealing with. I am suggesting that over time the lack of
attachment to our national culture will be a severe strain on our
civic process and on our civic identity.

Mr. HOSTETTLER. Without objection, Dr. Fonte, you and Mr.
Spiro will be able to respond to questions from the Ranking Mem-
ber.

Ms. JACKSON LEE. I thank the gentleman for his indulgence.

Mr. FONTE. On the first, I want to reiterate what Stan said. I
think the whole purpose of what we are saying is precisely because
we are a Nation of immigrants, it was precisely because we do
want to assimilate immigrants patriotically into the American sys-
tem that we favor continuing the American tradition. My father
was an immigrant from Sicily and so I am very fond of immigrants.
And it is because we are a Nation of immigrants that we want to
continue this great tradition of patriotic assimilation. It is precisely
because we are a multiethnic, multi-subcultural Nation of people
from all over the world that loyalty to the United States should be
paramount and that people shouldn’t maintain loyalty to another
country. If we were purely an ethnic Nation like some other na-
tions it would not make that much difference, but it is because we
are a multiethnic Nation specifically that we want to continue our
great tradition.

This is the position of the American Legion, the position of patri-
otic assimilation, that people who come here should be loyal to the
United States and not loyal to any other nations.

What problems arise is, as Professor Renshon said, if you have
large numbers of people in the country whose primary loyalty is
not to the United States, that is a problem for any democratic
country.

I did want to mention that my comment on complete and unwav-
ering loyalty was a quote from Felix Frankfurter and I will stick
with Felix Frankfurter and I will stick with the policies of Franklin
D. Roosevelt on this anytime.

Thank you.

Mr. Spiro. I still did not hear an answer where there were con-
crete problems with dual citizenship. I think there is an assump-
tion, particularly in Stan Renshon’s remarks, that individuals’ at-
tachments are a zero sum quantity. I think he just used the term
“emotional bank account” as if there were some set limit to our
emotional attachments and that attachments to one form of asso-
ciation necessarily detract from attachments to another form.

Now there are contexts involving conflicting belief systems where
that is a problem. It is hard to be a Muslim and a Jew at the same
time, and that used to be the case I believe with national attach-
ments. In a world where one had the United States alone as a sys-
tem of constitutional democracy in a world of monarchists and
other non-democratic systems that was a problem. So that when
John Fonte’s grandfather came here it would have been difficult to
remain loyal to both—I guess it was the Kingdom of Sicily at
time—

Mr. FONTE. No, the Kingdom of Italy.

Mr. Spiro. Italy and the United States at the same time. Today,
of course, democracy is pervasive so that problem of conflicting be-
lief systems and conflicting systems of politics is no longer a prob-
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lem, so that one can be a loyal Italian and a loyal American at the
same time.

Briefly on Ms. Jackson Lee’s question about the example of Mr.
Karzai in Afghanistan; American citizens have been crucial in fa-
cilitating transitions to democracies in new democratic countries.
So that as Dr. Renshon includes in his paper, there are a long list
of Americans who played critical roles in transition to democracy
in Eastern Europe in high government positions, including as
President of Lithuania. And even Dr. Renshon I believe has no ob-
jection to that activity on the part of dual American citizens. So
that is a very concrete example of how dual citizenship has served
our national interest in other systems.

Mr. HOSTETTLER. I thank the gentleman. The Chair now recog-
nizes the gentleman from Texas.

Mr. SmiTH. Thank you, Mr. Chairman. Dr. Eastman, let me ad-
dress my first series of questions to you.

I gather from your comments that you feel getting to what you
or I might consider to be the correct interpretation of the citizen-
ship clause of the 14th amendment, that that can be done by Fed-
eral statute and does not necessarily require a constitutional
amendment. Is that accurate?

Mr. EASTMAN. It is, Representative Smith.

Mr. SMITH. Of course, we know that a statute might be chal-
lenged but at least that holds some promise, I would guess.

Mr. EASTMAN. In fact, I don’t even think you need a new statute.
The existing one tracks the language of the 14th amendment pre-
cisely. That person is born in the United States and subject to the
jurisdiction thereof. You could have a resolution describing what
you understand that to mean.

Mr. SMITH. That was my next question. If you don’t need a stat-
ute what are the alternatives? One would be a resolution. That
raises other questions that I hadn’t thought about until today. Do
you think the prospect of the correct interpretation would be en-
hanced or could be enhanced by an Executive Order?

Mr. EASTMAN. Yes, I do. And in fact I think it would have been
preferable in the Hamdi case itself had the Solicitor General not
waited until the Supreme Court to challenge or to use the language
of presumed citizen but in fact had addressed that question right
back at the initial transfer from Guantanamo to Norfolk. The mere
fact that Hamdi was born in Louisiana, even under the strict hold-
ing of Won Kim Ark doesn’t mean he is a citizen. His parents were
not here as permanent residents and that would be enough to dis-
tinguish that case.

Mr. SMITH. So we have Executive Order, we have Solicitor Gen-
eral opinion perhaps. Statute, resolution, we have other alter-
natives to underline what Congress’ intent is, which we all know
is probably determinative in this case.

My next question goes to what do you think the practical impact
of the current interpretation of the 14th amendment is? Do you
think that increases illegal immigration? Does that act as a magnet
for some individuals to come into the country? As I believe, but I
wanted to hear your opinion.

Mr. EASTMAN. I believe it is. I think there are many incentives
right now that we provide for illegal immigration and this is a very
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important one. It not only provides this grant of citizenship to the
first generation born here, but as Chairman Hostettler pointed out
in his opening remarks, those citizens can turn around and have
priority status for bringing in their parents and other relatives as
citizens. It is a shortcut around the naturalization process that
Congress has set up under its plenary power.

Mr. SMITH. That is what I think as well. As I pointed out, over
half the births in Los Angeles now are to illegal alien parents, that
says something itself, I would suspect. Another question is why do
you think there is a trend around the world toward requiring at
least one parent to be a citizen or legal immigrant in almost any
civilized country before the child would be automatically deemed to
be a citizen?

Mr. EASTMAN. I think, you know, at points during the last cen-
tury we adopted this idealistic view that war was over, that we had
had a couple of wars to end all wars. It never seemed to work. But
recently the spate of activity and the conflicts, terrorism and what
have you, have demonstrated the real serious threat that comes
from not keeping control over citizenship. A number of nations in
Europe, for example, are dealing with this question with mass mi-
grations and the notion that you cannot control that as a natu-
ralization policy because people have automatic unilateral claims of
citizenship undermines the notion of consent that is at the heart
of any political community. And as those political communities
start to fray at the edges with these unilateral rather than bilat-
eral claims it is going to have an impact.

Mr. SMITH. I agree with you. Thank you, Dr. Eastman. Let me
say that two of our witnesses a few minutes ago referred directly
or alluded to the relatively well-known quote by Teddy Roosevelt
along the lines that we shouldn’t be considering ourselves hyphen-
ated Americans, we should all be considering ourselves as Ameri-
cans. I hope we get to the point in our country that we do consider
ourselves as Americans first, not hyphenated Americans first. I
think that will do a lot for our national unity and our sense of one-
ness that we look for in our country and our society today. I hope
we get there some day.

Thank you, Mr. Chairman and thank you all for your participa-
tion today.

Mr. HOSTETTLER. I thank the gentleman from Texas. At this
point I would like to go to a second round of questions, if I have
the indulgence of the members of the panel. Is everyone available
for another 10 to 15 minutes? Thank you.

Dr. Fonte, is it possible for Congress to take action short of re-
voking citizenship to curtail dual allegiance in situations where
dual allegiance is not in our national interest?

Mr. FONTE. Absolutely. In fact in the Perez case, there is a fa-
mous dissent by Earl Warren who was on the other side who sup-
ported the idea that Congress could not voluntary take—did not
have the power to take someone’s citizenship away but he did say
that Congress had the power to enact legislation if it deemed some-
thing particularly harmful. That is why it is in the power of the
Congress.

In fact Congressman Hayworth has introduced a bill today that
would penalize—the enforcement first legislation—it would penal-
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ize people who perform these certain acts that used to be expa-
triating, such as voting in a foreign election, serving in a foreign
army, and so on. This is totally within the plenary power of Con-
gress to do this, to pass this type of legislation.

I also might want to point out that in the legislation, exemptions
could be made for national security reasons. So if there is some-
body who is the President of Lithuania and is an American citizen
and for some particular reason the State Department wants this,
there is the exemption within the Hayworth legislation for this. It
is entirely within the power of Congress to act.

I would add if Congress does not act, then dual citizenship and
dual allegiance are simply going to multiply. So it is almost, at this
point particularly when we are discussing the McCain-Kennedy
and various immigration bills, it is important for Congress to act
now at this particular time, or there will be a major increase in
dual allegiance if nothing is done.

Mr. HOSTETTLER. So because we make no penalties, even if we
deem that it is not in our national interest to allow these benefits
to inure, that is a big reason why the explosion has taken place po-
tentially, not necessarily as a result of a new wave of a new line
of thinking but simply because it is easy to do and there is no pen-
alty?

Mr. FoNTE. Partly I think that is correct, if we make the rules
very clear. We don’t want you voting in a foreign election, we don’t
want you serving in a foreign army and there are penalties, people
will stop doing it and dual allegiance will become a moot point and
a lot of problems that we have will be eliminated.

People were saying what is the specific problem? Well, we do
have the case of Manuel de la Cruz, who was an American citizen,
dual citizen. He was elected to the legislature of Zacatecas on the
PRD Party. They have a picture of Lenin here. They are advocating
an anti-American line. He is working against American interests.
There are others doing the same thing.

That is to answer a previous question of what is some specific
harm, but the important thing is that now is the time for Congress
to do something about this as we are having this immigration de-
bate. We are going to have millions of new citizens and should they
be as always in the past patriotically assimilated and only be loyal
to the United States, or should they have divided loyalties? That
is something that Congress will have to decide this year.

Mr. HOSTETTLER. Thank you. Dr. Renshon, you bring up a lot of
interesting points regarding the psychology of the issue, and some-
thing I thought of while you were speaking was the notion that in
the past, while American citizens may have disagreed with their
country, their government, on a particular issue, it was not such
that they would actually be in favor of the position of another coun-
try or take that position or work toward the goals and ends or the
desires of a foreign state, but they would simply disagree.

But if what you are saying is true about the psychology of the
situation, we may be seeing a phenomenon take place today where
in fact it is that if we disagree with the United States, and we have
dual nationality, that we in fact can choose what policy, what phi-
losophy, and actually work against the will, the national interests
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of the United States in favor of the national interests of a foreign
power. Is that not true?

Mr. RENSHON. I think that is fair to say. Look, it is a natural
inclination when you have attachments to somebody, to begin their
point of view, to give their point of view a little bit more on the
scale and so forth. So it is entirely psychologically natural. It is
natural for people coming from other countries to begin their proc-
ess here by doing that.

I am talking about the socialization over generations of multi-
millions. I estimate there are at least 30 to 40 million dual citizens
in the United States, people who can be dual citizens, and it is ris-
ing. And so we have never had a situation where we have had in
absolute numbers so many people with multiple attachments.

If T may just correct Professor Spiro, my friend and debating
partner in many instances, I don’t think it is a zero sum game. I
don’t think you are 100 percent American or not an American. I
think that over time people are oriented toward the United States
as a nationality and it is just a fact of psychological life that people
have attachments elsewhere, especially when they are primary. It
is not like being a trade-off between being a professor and a father,
these are fundamental orientations. And I am not a big believer
just in the fact that because democracy is spreading we’re therefore
in good shape. Consider Russia as a democracy. France has a de-
mocracy. Would we like our citizens to be more French? I don’t
know. Personally I don’t think that is true.

So it is a real problem. May I take a moment and speak to an-
other issue that is related?

Mr. HOSTETTLER. Without objection, for an additional minute if
you make it brief.

Mr. RENSHON. I will. We’re also in a situation where schools are
not really socializing students to become American. The level of in-
formation about what America stands for, what it is like, its his-
tory is by every measure abysmal. And the consequence of that is
that when you ask of citizens that they take care of the country,
that they have a balanced appreciation of the country, in order to
have appreciation you have to have knowledge of both the virtues
and the faults. That is how you have appreciation. If you don’t
have any knowledge of the values and you only have some idea of
their faults, there is no reservoir to fall back on.

And so we are bringing people in through our system who are
not being prepared emotionally to have the kind of attachment we
might like to see. And I am all for the way—by the way, I am all
for dual citizenship and having people who are dual citizens go be
the president of a country. But what I object to is they are dual
citizens and exercise their citizen responsibilities in two places.
They come here and are trained in America and go to Lithuania
or Bosnia, fine. That is perfectly fine with me. What I don’t want
are tens of thousands or hundreds of thousands of people from
country X doing both at the same time.

Thank you.

Mr. HOSTETTLER. Thank you. At this point I recognize the gentle-
woman from Texas for purposes of questions.

Ms. JACKSON LEE. Professor Spiro, let’s do a little bit of sparring
here and take on some valid issues that have been raised. Frankly,
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let me say to Dr. Fonte, you have my 100 percent enthusiastic sup-
port about Americans knowing about America, knowing about our
history, understanding our values. And I believe our school curricu-
lums fall short in the primary years and secondary years in the
knowledge of American history. That is shame on us. I would rath-
er be listening to a hearing that, though it might be out of our ju-
risdiction, to reorder the entire curriculum to make people both in-
vested in our history and committed to our history and very well
versed in it.

But let’s respond to again my singular question. I am still grap-
pling with the concreteness of emotionalism and loyalty. So let’s
look at, if I might—I think this is Justice Felix Frankfurter’s
words: No man should be permitted deliberately to place himself in
a position where his services may be claimed by more than one
government and his allegiance is due to more than one.

In the backdrop obviously this was the beginnings of the early
migration, the movement of a number of European countries—citi-
zens over to the United States and maybe there was concreteness
then. We were still a young country if you will. It was around, if
my history is correct, emerging World War I and other conflicts.
But let’s just try to focus what we’re trying to get at.

I am looking at a legislation that was dropped just today and we
have got penalties of up to $10,000, imprisonment for 1 year for in-
dividuals who may vote in the election of a foreign state of which
persons were previously a subject of, running for elected office in
a foreign state in which a person was previously a subject of. I
guess we would haul out of office the President of Lithuania, as
you have mentioned, and put that person in jail.

Give me a concrete response to their lack of concreteness without
any disrespect to the arguments that they have made. I am still
grappling with what is the issue.

And I guess let me finish on this point. I was troubled by the fact
that in testimony that was rendered here, I believe Mr. Renshon’s
response—one of the responses—Ilet me try to be clear—that said,
well, we don’t have a problem with those who are of the European
vintage, except for the comment about our friends in France, but
it is the new immigrants maybe from India, maybe from Mexico,
Latin American countries, maybe from Africa. I take offense to
that, and the reason why I take offense from that is because I have
buried soldiers who are of that heritage who would knock down
others to go and fight for their country. I think we could take a poll
or census of soldiers in Iraq and Afghanistan and we would find
high numbers of individuals who may not be dual citizenship but
heritages come from those particular countries. So I take offense
with the suggestion.

Help me out with a concrete response to what I believe has not
been concrete. Is there a danger? What danger are we facing? Be-
cause let’s fix the danger. And is it warranted to have people
placed in jail for some of the offenses that I just said to you in the
legislation that was dropped today dealing with dual citizenship?

Mr. Spiro. I think you are absolutely correct to put the state-
ments of somebody like Felix Frankfurter into historical context. So
that at the time that Frankfurter was writing his opinion in the
Perez case, which John Fonte referred to, that may have been an
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appropriate perspective on dual citizenship. At that time it may
have posed a threat to the national interests of the United States.
It may have been a question of conflicting belief systems and it
may have posed the danger of embroiling the United States in
international controversies to allow American citizens to partici-
pate politically in other countries.

That is no longer the case today. In Dr. Fonte’s written state-
ment there are these fascinating parallels between the position of
the Mexican government to its communities in the United States
today and the position of the Italian government to its community
in the 1930’s in America. Interesting parallels but those are com-
pletely different worlds. We ended up in a war with Italy in a mat-
tel("1 of years and that obviously is not going to happen with Mexico
today.

I think it would be a terrible idea to impose criminal penalties
on the exercise of dual citizenship and I think John is a little too
sanguine to believe that everybody would lie down and obey the
law. You would end up with prosecutions which I think would show
the foolhardiness of such legislation.

So, again I'm not sure what the problem is. At the same time
that I see real benefits from an individual perspective and also
from a national perspective——

Ms. JACKSON LEE. If I might, do you see any danger? Do you see
us being set up, if you will, for the numbers of terrorists roaming
through with dual citizenship? Obviously, you are not an expert on
terrorism, but I welcome your thoughts on this.

Mr. Spiro. It is absolutely not a security issue, and anybody who
is thinking about undertaking a terrorist act in this country would
be foolish to advertise the alternate allegiance. There is not a sin-
gle prominent historical case of a dual citizen undertaking acts of
espionage or terrorism against the United States.

One last point, Dr. Renshon notes there may be as many as 40
million dual citizens in the United States today. By way of concrete
problems we have heard maybe three or four individual cases out
of those 40 million that might arguably pose some issue of loyalty
or allegiance.

Ms. JACKSON LEE. Thank you.

Mr. HOSTETTLER. I thank the gentlewoman. At this time we will
move to a third round of questions if you have that time available
to you. There are a couple of us and this is a very interesting sub-
ject. I would like to at this point recognize Dr. Fonte, who is preg-
nant with thought with regard to the last response.

Mr. FONTE. Yes. I was—Peter was saying the situation was dif-
ferent in 1958 with Frankfurter and that we don’t have those type
of conflicts today. With the end of the Cold War we don’t have
those type of conflicts. Well, remember 9/11. Today we have more
conflicts than ever. Questions of loyalty, conflicts not only between
States but within States in the post-9/11 world. Questions of loy-
alty, of allegiance, of what one believes are absolutely paramount,
and we have more conflict than we have ever had. So we have more
potential for conflicts and questions of dual allegiance than ever in
the past.

And I want to reiterate, the legislation we’re discussing, which
is the J.D. Hayworth legislation, specifically says that exemptions
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can be made if this serves the interests—the national security in-
terests of the United States are served if someone takes a seat in
the Mexican government or the government in Nigeria or the gov-
ernment in Finland or any place else. If it serves the national secu-
rity interests of the United States, exemptions could be made. So
this is not simply rounding up President Karzai and throwing him
in jail. But those are the two main points that I wanted to answer.

Mr. HOSTETTLER. Thank you. Dr. Fonte, once again it is often
said that we are a Nation of immigrants. This being said, how does
dual citizenship negatively impact our unique Nation, one that is
built on political loyalty rather than on race, ethnicity, or creed?
And to follow on that, do you have information that, in fact, dual
citizens’—by and large the preponderance of their political activity
in other countries are in the national interests of the United States
or is it in the national interests of the foreign country? Is their po-
litical activity in the United States more to the benefit of the
United States or foreign country?

Mr. FONTE. Well, the second question first. I don’t know if we
have any concrete data. That would be extremely interesting. It
would cost some money, but a survey of the views of, say, Mexican
dual citizens participating in governments, in Mexican politics and
people in Mexico. Because many of the participants in California
are members of the PRD, which is the anti-American party. Others
are also of course in President Fox’s pro-American party. There are
differences. I don’t know of any survey data but it is clear there
are people on both sides of the fence. But in either case the empha-
sis is the attachment and the time and the emotion is toward the
foreign state and not toward the United States.

And that is where your first question was as a Nation of immi-
grants. I think we are a Nation of immigrants, but we are a Nation
of assimilated immigrants. We’re not really a Nation of immi-
grants; were a Nation of assimilated immigrants with loyalty to
the United States.

Now if we were all of one ethnic group, say all of Anglo descent,
then everybody would know who an American was. If your were
blond, blue eyes, you're an Anglo, you're an American. That is not
the case. To be an American is to be loyal to the American political
constitutional order. So we are a civic Nation, a Nation that is held
together by civic bonds, not by ethnic bonds.

As I mentioned in my written material, we had a war about this
in 1812 with the British, who believed once an Englishman always
an Englishman. They had an ethnic basis for citizenship. Germany
had an ethnic basis for citizenship. You were a member of Das
Folk, you were a member of the German people. You were a Ger-
man citizen. Even if you were living in Argentina for 200 years and
only spoke Spanish, spoke no German, had no connection with Ger-
man culture, could read not a word of German, you would still be
considered under the old German immigration system a citizen of
Germany. That was a pure ethnic Nation.

I say in my paper, I am worried that the Mexican government
is adopting the ethnic view, once a Mexican always a Mexican. To
the seventh generation is what Hernandez said, and Mussolini also
said to the seventh generation. That was the reference of the com-
parison.
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This is ethnic citizenship. People saying you are of this race and
you have to stay this race and you have to stay with our country.
That is not the way we do things in America. If we accept dual al-
legiance, we will be heading in that direction.

Mr. HOSTETTLER. The Chair recognizes the gentlewoman from
Texas for purposes of questions.

Ms. JACKSON LEE. Thank you very much. I was just meeting
with the national PTA Association who were telling me that they
were very actively engaged in accepting children that were evacu-
ated from Louisiana, Mississippi, and Alabama. Professor Spiro,
you recall there was a debate about refugees versus evacuees, and
it brings to mind that labeling people sometimes doesn’t generate
positive discussion.

So I want to raise with Dr. Fonte, I want to bring attention to
you, again I bring up the danger and the concreteness and maybe
I missed it.

Does the presentation that both—the three of you make also in-
clude denying the citizenship of children born of undocumented
aliens, individuals here in this country? Is that correct, Dr.
Renshon?

Mr. RENSHON. I haven’t addressed that at all.

Mr. EAsTMAN. I have.

Ms. JACKSON LEE. Thank you, Dr. Eastman. Then let me go to
you for concreteness. Many of us who come from a certain region
are probably more apt to be interfacing with that population than
not, and what I have seen is a very strong attempt of assimilation
that has constantly been the history of this country, either by
precedent and/or subsequently by statute, that if you are born in
the United States you are a citizen. As I indicated in my opening
remarks, for a long period of time we had nothing. So give me suc-
cinctly the danger of stigmatizing individuals who are born under
the flag of the United States of America.

Now, let me acknowledge that we have, again as I said, a broken
immigration system which may lead people to believe that there is
a purposeful effort of making sure children are born here in the
United States. But putting that aside, what is the danger of giving
to citizens their birthright of being born on this soil?

And Professor Spiro, tell me how do you respond to Dr. Eastman
once he makes this comment? I'm really trying to find the legisla-
tive response, if necessary, to the danger or the undermining of
this country. I think that is why we’re here, what are we here for.
There must be some danger. There must be some threat to the ex-
istence of America. Dr. Eastman, what is it?

Mr. EASTMAN. Representative Jackson Lee, I am happy to ad-
dress that. I think there are two levels of threat, one very specific
but one more global and principled. And the notion of birthright
citizenship, by being born on the soil I become a subject of the
country in which I am born, is a throwback to an old feudal order,
that we are the king’s subjects or we are the government’s subjects,
and that was repudiated in our own Declaration of Independence.
We set up governments based on consent. It is a bilateral consent.
You can’t come here and claim citizenship without us agreeing to
it, nor can we make you citizens if you don’t want it. It is bilateral
consent. This notion of consent that we have in the political regime
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is critical to our understanding of our regime of being one of civic
duty, rights and obligations and not one of ethnic definition. And
that, I think, is rather critical.

What you are talking about is an entire class of people that have
not been involved in that consent relationship, but have neverthe-
less through their parents come here and claimed something that
we have not agreed to. That is kind of—and over time that radical
change in our understanding of our own political system cannot but
help to undermine the strength of that system.

More specifically, in southern California we have a huge prob-
lem, and I suspect you have it in Texas as well, people who have
dual nationality committing crimes, preying on illegal immigrant
communities, which is a terrible thing, and then fleeing the juris-
diction to Mexico in order to avoid prosecution. And because they
are Mexican citizens they will not be extradited here. It creates an
opportunity to commit heinous crimes, cop killing crimes or preying
on our immigrant communities, crimes with impunity, and it is
made possible because of this notion of dual citizenship. I think
}:‘hat is a very particularized harm, if that is what you are looking
or.

Ms. JACKSON LEE. Professor Spiro, can you help me with that,
please?

Mr. SPirO. Three brief points on the question of birthright citi-
zenship. One is that although Professor Eastman is correct that the
Supreme Court has never ruled directly on the subject, I think it
is quite clear that the rule of birthright citizenship is constitu-
tionally entrenched. I think a good piece of evidence of this is the
Hamdi case itself, that notwithstanding Hamdi’s tenuous connec-
tion to the United States as an on-the-ground matter, no one in the
executive branch of the Government, nor on the Supreme Court—
notwithstanding Professor Eastman’s very able brief on the sub-
ject—got anywhere close to suggesting that he should be deprived
of his citizenship as somebody born in the United States. So I think
that it is quite clear that as a matter of constitutional practice it
is entrenched as a rule.

The second point, and this is forgotten in some of the discussion,
is that many of these undocumented parents are very real mem-
bers of our community. They are not—the stereotype here is of
course is of the undocumented alien mother who crosses the border
simply to give birth to a child here to take advantage of the birth-
right citizenship rule. In fact, many of these undocumented moth-
ers have been here for many years and are part of the community
and their children will be part of the community. And if we aban-
don the rule of birthright citizenship, one is talking about estab-
lishing an intergenerational caste, a permanently dispossessed
class of individuals, which is really antithetical to our citizenship
norm of equality.

And finally this is maybe a point that also gets lost in the discus-
sion. If we move away from the birthright citizenship rule, we’re
looking at an administrative disaster. Under the current rule it is
quite simple to determine if somebody is a citizen of the United
States. All you have to show is that the person was born in the
United States. Imagine a regime in which every individual has to
show the immigration status of their parents by way of estab-
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lishing their own right to citizenship. Given that our immigration
enforcement authorities are already terribly overburdened, do we
want to add yet another task to their list of administrative respon-
sibilities?

Ms. JACKSON LEE. Can I just—Mr. Chairman, may I just—would
you follow up on—I don’t think I was fully understanding Dr. East-
man, though I recognize that California has its own unique issues.
But of preying on—I don’t know whether you were saying His-
panics, Latins, Mexicans preying on people and running back to
Mexico. I mean if it is an isolated local criminal problem that I
would join him in saying that we need to give more resources to
local police and law enforcement to be able to arrest the criminals.
Is he talking about that is what we expect out of undocumented
parents’ children, that they would be criminals and preying on peo-
ple? Is that the broad thrust of what is being said here today?

Mr. SpirO. I mean, I have to admit I'm not sure I took the point
either that either dual citizenship or birthright citizenship—it
would seem there is a tenuous connection between that and any
problems of crime and problems of crime should be handled as
problems of crime are handled, which is through greater resources
devoted to law enforcement and not through citizenship rules.

Ms. JACKSON LEE. Mr. Chairman, I don’t want to put this in the
record, but let me conclude by saying we are not a Committee of
jurisdiction dealing with treaties, but I would think that—and I
find difficulty with some of Mexico’s responses and other countries’
responses when they harbor criminals and I welcome some review
of that issue as to how do we get individuals extradited back who
have perpetrated crimes. I think our citizens in this United States
are owed that kind of respect and dignity.

But I don’t think that the labeling ties in. And the reason why
I say so, unfortunately we had a statement being made this morn-
ing by Bill Bennett, not particularly related, but I'm just saying
how we can get out of sorts with relating different comments. And
I don’t know what kind of statement he was trying to make, but
he said: If you want to reduce crime, you could abort every black
baby in this country and the crime rate would go down.

You know, these kinds of statements and statements that sug-
gest that these people are involved in crime are not constructive.
But it is constructive, Dr. Eastman, for me to be able to work with
you and talk about enforcing the extradition laws to make sure
that we don’t have that kind of abuse. But I don’t see the relation-
ship of this question of dual citizenship and undocumented chil-
dren.

So with that let me yield back and hope that we will find some
other ways of dealing with this question. Thank you.

Mr. HOSTETTLER. Thank the gentlewoman. The Chair wishes to
thank members of the panel, witnesses, for being here, for adding
to this very important discussion. And I remind the Members of the
Committee that all Members will have 5 legislative days to make
additions to the record.

At this time, the business before the Subcommittee being com-
pleted we’re adjourned.

[Whereupon, at 3:40 p.m., the Subcommittee was adjourned.]



APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE SHEILA JACKSON LEE, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS, AND RANKING MEMBER, SUBCOMMITTEE
ON IMMIGRATION, BORDER SECURITY, AND CLAIMS

The purpose of this hearing is to examine “birthright citizenship” and “dual citi-
zenship.” The framers of the Constitution did not define “citizenship.” The acquisi-
tion of United States citizenship by birth and by naturalization depended on state
laws until the enactment of the Naturalization Act of 1790. The Naturalization Act
of 1790 established a definition for “citizenship by naturalization,” but it did not de-
fine “citizenship by birth.”

Prior to the Civil Rights Act of 1866 and the Fourteenth Amendment, African-
Americans were not considered citizens of the United States. In the case of Dred
Scott v. Sandford, 60 U.S. 393 (1856), the United States Supreme Court held that
African-Americans could not be citizens of the United States, even if they were free.
According to the Supreme Court, African-Americans were descended from persons
brought to the United States as slaves, and the terms of the Constitution dem-
onstrated that slaves were not considered a class of persons included in the political
community as citizens.

The Civil Rights Act of 1866 declared that “all persons born in the United States
and not subject to any foreign power, excluding Indians not taxed, are hereby de-
clared to be citizens of the United States.” The Fourteenth Amendment declared
that “[a]ll persons born or naturalized in the United States and subject to the juris-
diction thereof, are citizens of the United States and of the State wherein they re-
side.”

In United States v. Wong Kim Ark, 169 U.S. 649 (1898), the Supreme Court held
that all persons born in the United States and subject to its jurisdiction are citizens.
The children of diplomats and the children of hostile occupation forces were ex-
cluded because their parents are not subject to the jurisdiction of the United States.
Wong Kim Ark did not exclude the children of illegal aliens, and the basic holding
of this decision has never been reversed.

In recent Congresses, there have been various proposals aimed at excluding the
children of illegal aliens and nonimmigrant aliens from automatic birthright citizen-
ship. These proposals have taken the form of amendments to the Citizenship Clause
of the Fourteenth Amendment or to the birthright provisions of the Immigration
and Nationality Act (INA).

Other proposals would limit birthright citizenship in a way that its proponents
believe would not necessitate a constitutional amendment. This approach would
statutorily define who is born “subject to the jurisdiction” of the United States under
the Citizenship Clause notwithstanding the holdings in United States v. Wong Kim
Ark, supra.

I am opposed to restrictions on birthright citizenship. Among other things, these
proposals would, for the first time since Dred Scott, create a class of persons who
are born in American but are not citizens.

Another subject of this hearing is “dual citizenship.” Dual citizenship can arise
in several ways. A person may acquire dual citizenship by being born in the U.S.,
which recognizes jus soli, to alien parents whose country recognizes jus sanguinis,
or by being born abroad to U.S. parents in a country that practices jus soli. A U.S.
citizen may become a naturalized citizen of a nation that does not require renunci-
ation of other allegiances, or a naturalized U.S. citizen may still retain citizenship
in a country that does not recognize renunciation of its citizenship. In deference to
t}l'lle sovereignty of that other nation, the U.S. generally recognizes the dual citizen-
ship.

(93)
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Some people claim that dual citizenship is a problem because it results in divided
loyalties, particularly in the case of a military conflict. It is difficult, however, to
assess something as personal as an individual’s loyalties. Other people focus on con-
flicts regarding jurisdictional issues, such as diplomatic protection, and legal duties
borne by individuals, such as military service. These may be serious problems in
some situations, but they can be managed through such means as bilateral treaties.
I am not convinced that there is a need to restrict dual citizenship. Thank you.
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RESOLUTION No. 165 OF THE AMERICAN LEGION, SUBMITTED BY DR. JOHN FONTE

EIGHTY-SEVENTH NATIONAL CONVENTION
THE AMERICAN LEGION
HONOLULU, HAWAII
AUGUST 23, 24, 25, 2005
RESOLUTION NO: 165

OPPOSE DUAL ALLEGIANCE; ENFORCE CITIZENSHIP OATH
Commission: Americanism

WHEREAS, The American Legion considers the Oath of Renunciation and Allegiance to be a contract
between the applicant for citizenship and the United States government in which the applicant, in return for
the benefits and privileges received, agrees to

1. Renounce all allegiance to any foreign state or sovereign;

2. Support and defend the U.S. Constitution and laws of the United States of America against all
enemies, both foreign and domestic;

3. Bear “true faith and allegiance” to the United States of America; and

4. Bear amms, perform noncombatant service, or perform work of national importance on behalf of the
United States of America; and

5. Take this cath without mental reservation or purpose of evasion; and

WHEREAS, In taking the Oath of Renunciation and Allegiance, the immigrant pledges to transfer their full
political allegiance from his or her birth nation to the United States of America; and

WHEREAS, According to immigration experts, the great majority of immigrants applying for U.S. citizenship
come from countries that “allow or encourage multiple citizenship;” and

WHEREAS, From the beginning of this Republic, Americans have regarded the principle of dual allegiance as
inconsistent with the principles of American constitutional democracy; and

WHEREAS, Many immigrant-sending countries, including Mexico, are actively promoting dual allegiance; and

WHEREAS, To retain allegiance to another constitution besides the U.S. Constitution, is inconsistent with the
moral and philosophical foundations of American constitutional democracy, thus violating our core principles
as outlined in the Oath of Renunciation and Allegiance; and

WHEREAS, The integrity of the Oath of Renunciation and Allegiance and the integrity of the entire
citizenship naturalization process are challenged or compromised by the continuing increase in the number
of U.S. citizens who hold multiple national allegiances; and

WHEREAS, The American Legion and the Hudson Institute, an internationally recognized public policy
research not-for-profit 501¢(3) organization, have established a working relationship called the “Citizenship
Roundtable” to address concerns about the naturalization process in the United States; now, therefore, be it

RESOLVED, By The American Legion in National Convention assembled in Honolulu, Hawaii,
August 23, 24, 25, 2005, That The American Legion encourage the Congress of the United
States to enact measures to enforce the Oath of Renunciation and Allegiance and reject dual
allegiance in principle and restrict and narrow its application in practice.
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LETTER TO CHAIRMAN HOSTETTLER AND NATIONAL REVIEW ARTICLE,
SUBMITTED BY DR. JOHN EASTMAN

CHAPMAN UNIVERSITY
SCHOOLORT. AW

October 5, 2005

Hon. John Hostettler

Chairman, Judiciary Subcommittee on Immigration, Border Security, and Claims
United States House of Representatives

Washington, D.C. 20515

Dear Chairman Hostettler:

Thank you again for inviting me to participate in your important hearing last week on “Dual
Citizenship, Birthright Citizenship, and the Meaning of Sovereignty.” Before the hearing record is
closed, 1 would like to augment my own testimony in order to respond to several statements made by
Representative Jackson Lee at the hearing, and also to address Professor Spiro’s contention that
revisiting birthright citizenship in the way | suggested would produce an “administrative disaster.”

Let me address Representative Jackson Lee’s statements first. In her opening statement,
Representative Jackson Lee claimed that African Americans were not citizens in the United States at
the time of the founding and were, indeed, not even considered whole persons. Though this canard
is often repeated, it is demonstrably false. In several states, African Americans enjoyed citizenship
status, including the right to vote. Representative JacksonLee’s position is drawn not from the
historical record of the founding era, but from the egregiously erroneous decision by Chief Justice
Roger Taney in the Dred Scot case more than 60 years later.

Representative Jackson Lee was correct to point out that the Constitution’s Three-Fifths Clause did
apportion representation in Congress according to a formula that added to the whole number of free
persons “three fifths of all other persons.” Contrary to Representative Jackson Lee’s assertion,
however, this Clause did not treat African Americars as less than whole persons. Quite the opposite
is true. First, the three-fifths calculation applied only to slaves, not to “free persons™—including free
blacks. More fundamentally, the formula was an obvious attempt to /limif the power of slave-
holders, depriving them of the full measure of representation in Congress to which they would have
been constitutionally entitled had representation been based on population alone. An even stronger
limit on the power of slave owners would have been not to count the slave population at all in the
apportionment of congressional representation. Under Representative Jackson Lee’s formulation,
though, such a move to limit the power of slave owners would apparently be interpreted as treating
African Americans as not persons at all (rather than just 3/5 of a person), despite its obvious intent to
deprive slave owners a larger share of power based on the number of slaves they owned. Ironically,
the Fourteenth Amendment followed just this strategy. It eliminated the Three-Fifth’s Clause,
granting representation in Congress based on total population. But it then reduced that
representation proportionally for any State that chose to deny the right to vote to some of'its citizens.
In other words, under the 14th Amendment, those denied the right to vote did not count at all for
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purposes of determining representation in Congress, with the obvious intent of limiting the power of
States who would deny to African Americans the right to vote.

These and other false charges against the American Founders have been thoroughly refuted in a
scholarly book by my colleague at the Claremont Institute, University of Dallas Professor of Politics
Dr, Thomas G. West. The book, Vindicating the Founders: Race, Sex. Class, and Justice in the
Origins of America, was published by Roman & Littlefield in 1997, and re-published in paperback
in 2001; T commend it to your Committee’s attention.

Representative Jackson Lee also made a scurrilous accusation against another of my colleagues at
The Claremont Institute, former Secretary of Education William J. Bennett, who serves as our Senior
Washington Fellow. Representative Jackson Lee falsely accused Secretary Bennett of supporting
the abortion of all black babies in America in order to reduce the crime rate. I attach for inclusion in
the Committee’s hearing record an article by Andrew McCarthy, published at National Review
Online, describing the entire statement made by Secretary Bennett. As even a cursory look at his
full statement makes patently clear, Secretary Bennett’s position was precisely the opposite of what
Representative Jackson Lee attributed to him. Representative Jackson Lee selectively quoted from
Secretary Bennett’s statement a hypothetical scenario that he immediately proceeded to describe as
“an impossible, ridiculous and morally reprehensible thing to do.” To attribute to Secretary Bennett
the hypothetical proposition itself rather than his conclusion that such a thing would be “morally
reprehensible” is quite dishonest, and has no place in the deliberations of a congressional committee.

Finally, at the very end of the hearing, Representative Jackson Lee mischaracterized my own
testimony as somehow demonstrating that 1 believed dual nationals had a greater propensity to
commit crime. [ said nothing of the sort, of course. What I did say was that Mexican/U.S. dual
nationals who do commit capital or other crimes (often preying on immigrant communities here in
the U.S. in the process) are better able to flee the jurisdiction of U.S. Courts, returning to Mexico
and the protection afforded by their “dual” sovereign not to be extradited back to the United States to
face criminal trial and punishment if found guilty. Representative Jackson Lee agreed that
something needed to be done to address the point I actually made; I hope my correction of her
misunderstanding of my testimony will permit her to join with you to address the very serious
problems considered at the hearing.

Let me close by turning to Professor Spiro’s concern about the “administrative disaster” that would
result if we followed the text of the Constitution’s citizenship clause. Professor Spiro stated that
under the rule of birthright citizenship, all one has to do is simply show that he was born in the
United States to establish his claim of citizenship, presumably by producing one’s birth certificate.
Were we to apply the Constitution’s actual text, however, Professor Spiro stated: “Imagine a regime
in which every individual has to show the immigration status of his parents in order to establish his
citizenship,” a task that he believed would greatly increase the burden on an already overburdened
Immigration service. Permit me in response to submit for the hearing record a copy of Yaser Esam
Hamdi’s birth certificate. Notice that it already includes lines depicting the birthplace of both of
Hamdi’s parents. His father was born in Mecca, Saudi Arabia, and his mother was born in Taif|
Saudi Arabia. Because such foreign birth already raises a presumption of foreign citizenship, it
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would be quite simple, as an administrative matter, merely to add a box to the birth certificate to
ascertain whether that presumption was rebutted in any given case: “If parent’s birth is not U.S.,
check here if a naturalized U.S. citizen.” The parent’s claim of naturalization could even be easily
verified merely by a requirement that the parent produce his or her naturalization papers. The
resulting administrative burden for the Immigration Service would be identical to the “simple” proof
already required under a birthright citizenship rule—production of the birth certificate. In short, I do
not believe that the specter of an “administrative disaster” is one that should give the committee any
cause for concern, nor detract it from pursuing sound naturalization policy within the limits actually
specified by the Constitution’s Citizenship Clause rather than a more stringent limits erroneously
believed to exist.

Please let me know if T may be of further assistance as your committee proceeds to address the issues
raised at the hearing.

Sincerely,
ohn C. Eastman

Professor of Law*
Director, The Claremont Institute Center for Constitutional Jurisprudence®

* Note: The testimony I provided at the hearing, both written and orally, and the additional
information contained in this letter, are my own views and not necessarily those of the institutions
with which T am aftiliated.
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Andrew C. McCarthy

WIS Contribulor . Version

September 30, 2005, 11:04 am.

Shameful Attacks

Bill Bennett stresses our morality ...and pays the price.

§n the course of a free-wheeling conversation so common on talk-format programs, Bill
Bennett made a minor point that was statistically and logically unassailable, but that touched
a third rail — namely, the nexus between race and crime — within the highly charged context
of abortion policy.

He emphatically qualified his remarks from the standpoint of morality. Then he ended with
the entirely valid conclusion that sweeping generalizations are unhelpful in making major
policy decisions.

That he was right in this seems to matter little. Bennett is being fried by the PC police and the
ethnic-grievance industry, which have disingenuously ripped his minor point out of its
context in a shameful effort to paint him as a racist. He’s about as bigoted as Santa Claus.

Here’s what happened. In the course of his Morning in America radio show on Wednesday,
Bennett engaged a caller who sought to view the complexities of Social Security solvency
through the narrow lens of abortion, an explosive but only tangentially relevant issue.
Specifically, the caller contended that if there had not been so many abortions since 1973,
there would be millions more living people paying into the Social Security System, and
perhaps the system would be solvent.

Bennett, typically well-informed, responded with skepticism over this method of argument by
making reference to a book he had read, which had made an analogous claim: namely, that it
was the high abortion rate which was responsible for the overall decline in crime. The former
Education secretary took pains to say that he disagreed with this theory, and then developed
an argument for why we should resist “extensive extrapolations” from minor premises (like
the number of abortions) in forming major conclusions about complex policy questions.

It was in this context that Bennett remarked: “I do know that it's true that if you wanted to
reduce crime, you could — if that were your sole purpose — you could abort every black
baby in this country, and your crime rate would go down.” Was he suggesting such a thing?
Was he saying that such a thing should even be considered in the real world? Of course not.
His whole point was that such considerations are patently absurd, and thus he was quick to
add: “That would be an impossible, ridiculous and morally reprehensible thing to do.”

Bennett’s position, clearly and irrefutably, is that you cannot have tunnel vision, especially on
something as emotionally charged as abortion, in addressing multifaceted problems. Tt is
almost always the case that problems, even serious ones, could be minimized or eliminated if
vou were willing to entertain severe solutions. Such solutions, though, are morally and
ethically unacceptable, whatever the validity of their logic. The lesson to be drawn is not that
we can hypothetically conceive of the severe solutions but that we resolutely reject them

http:/fwww.nationalreview .com/script/printpage.p?ref=/mccarthy/mecarthy200509301104....  10/5/2005
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because of our moral core.

This is a bedrock feature of American law and life. We could, for example, dramatically
reduce crimes such as robbery and rape by making those capital offenses. We don’t do it
because such a draconian solution would be offensive to who we are as a people. But it is no
doubt true that if we were willing to check our morality at the door, if the only thing we
allowed ourselves to focus on were the reduction of robbery and rape, the death penalty
would do the trick.

We are currently at war with Tslamo-fascists, and our greatest fear is another domestic attack
that could kill tens of thousands of Americans. The attacks we have suffered to this point
have been inflicted, almost exclusively, by Muslim aliens from particular Arabic and African
countries. Would it greatly reduce the chance of another domestic attack if we deported every
non-American Muslim from those countries? Of course it would — how could it not? But it
is not something that we should or would consider doing. Tt would be a cure so much worse
than the disease that it would sully us as a people, while hurting thousands of innocent people
in the process.

The salient thing here is the moral judgment. But, to be demonstrated compellingly, the moral
judgment requires a dilemma that pits values against values. Remarkably, Bennett is being
criticized for being able to frame such a dilemma — which was wholly hypothetical — but
given no credit for the moral judgment — which was authentically his.

Statistics have long been kept on crime, breaking it down in various ways, including by race
and ethnicity. Some identifiable groups, considered as a group, commit crime at a rate that is
higher than the national rate.

Blacks are such a group. That is simply a fact. Indeed, our public discourse on it, even among
prominent African Americans, has not been to dispute the numbers but to argue over the
causes of the high rate: Is it poverty? Breakdown of the family? Undue police attention?
Other factors — or some combination of all the factors? We argue about all these things, but
the argument always proceeds from the incontestable fact that the rate is high.

The rate being high, it is an unavoidable mathematical reality that if the number of blacks, or
of any group whose rate outstripped the national rate, were reduced or eliminated from the
national computation, the national rate would go down.

But Bennett’s obvious point was that crime reduction is not the be-all and end-all of good
policy. You would not approve of something you see as despicable — such as reducing an
ethnic population by abortion — simply because it would have the incidental effect of
reducing crime.

Abortion, moreover, is a grave moral issue in its own right. It merits consideration on its own
merits, wholly apart from its incidental effects on innumerable matters — crime rate and
social security solvency being just two.

“[TThese far-out, these far-reaching ... extensive extrapolations are, I think, tricky,” Bennett
concluded. It was a point worth making, and it could not have been made effectively without
a “far-out” example that highlighted the folly. Plus he was right, which ought to count for
something even in what passes for today’s media critiques.
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w L MeCarthy, a former federal prosecutor. is a senior fellow at the Found,
> Defense of Democrac
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PREPARED STATEMENT OF THE HONORABLE JIM RYUN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF KANSAS

Part of America’s beauty comes from her unity in the midst of diversity. We have
been called a Nation of immigrants, but behind this statement is the knowledge that
we one-time immigrants have become Americans. The Americanization process is
central to creating the unity that is so important as we wage the War on Terrorism.

As Tamar Jacoby, Senior Fellow at the Manhattan Institute, states, “The stakes
could hardly be higher. One in nine Americans is an immigrant. Nearly one-fifth
of U.S. residents speak a language other than English at home. The number of for-
eign-born Americans—33 million and growing—now exceeds the entire population of
Canada. And in the wake of 9/11, with the nation as a whole thinking harder than
ever before about what it means to be American, it couldn’t be more important to
help these newcomers find a way to fit in.”

To successfully assimilate the millions of immigrants in the United States, we
must ensure their allegiance to our Founding documents and principles and their
desire to become Americans. For over 200 years, we have used the Oath of Alle-
giance and Renunciation as a gateway to American citizenship.

The Oath of Renunciation and Allegiance is taken by all immigrants as they be-
come citizens, and it is an important pronouncement of fidelity to America and her
laws. In taking the Oath, immigrants are reminded of the seriousness of becoming
an American citizen and the responsibilities that come with it.

It is problematic that this important pronouncement is not specified by law. The
Oath is merely a part of Federal regulations and can be changed at the whim of
Government bureaucracy. In fact, on September 17, 2003, the Department of Home-
land Security’s Office of Citizenship and Immigration Services (CIS) proposed
changing the Oath’s language. The proposed changes would have transformed an
absolute commitment into a conditional statement, thereby weakening the Oath and
the meaning of American citizenship.

Because of public outcry, the proposed changes were never implemented, but we
should take steps to ensure that future changes could only be made by Americans’
elected officials.

During the last Congress, I introduced a bill to place the Oath into law so that
only Congress would have the authority to change its language. Congress thought
it important enough to adopt a similar amendment in the FY05 DHS Appropriations
bill that would restrict any funds in the bill from being used to make changes to
the Oath. This amendment will expire October 1, 2005, as we begin the new Fiscal
Year.

As a result, it is more important than ever to take renewed steps to protect the
Oath. This Congress, I have introduced two bills, H.R. 1804 and H.R. 2513, that
would do just that. H.R. 1804 would simply place the Oath in current law, giving
it the same protections as the Pledge of Allegiance and the National Anthem. H.R.
2513 would do this, as well as make amendments to the Oath, as proposed by CIS,
to clarify the currently awkward language while retaining the historical significance
and the five essential components of the Oath. The new language has been approved
by various historians and groups, including the Citizenship Roundtable, an alliance
of the American Legion and the Hudson Institute and former Attorney General,
Edwin Meese at The Heritage Foundation.

Establishing the Oath of Allegiance as the law of the land would remind all Amer-
icans-recent immigrants and life-long citizens alike—that pursuing the American
dream requires a full-time commitment to citizenship. Our new citizens should not
become what Thomas Paine once called the “summer soldier and the sunshine pa-
triot” that shrank from the service of his country in times of crisis. The process of
assimilation begins with a clear understanding of what it means to be an American,
and no immigration reform can be complete without ensuring that our immigrants
are committed to becoming Americans.

PREPARED STATEMENT OF THE HONORABLE NATHAN DEAL, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF GEORGIA

Mr. Chairman, thank you for holding this important hearing to address the crit-
ical issue of birthright citizenship. I am the original sponsor of H.R. 698, the “Citi-
zenship Reform Act” which aims to do away with birthright citizenship by amending
the Immigration and Nationality Act. Specifically my legislation would deny citizen-
ship at birth to children born in the United States of parents who are not citizens
or permanent resident aliens. The bill grants citizenship to a child born out of wed-
lock in the United States only if the mother is a citizen or national of the United
States or an alien who is lawfully admitted for permanent residence and maintains
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her residence in the United States. To date my bill has 45 cosponsors and has re-
ceived widespread support from those groups serious about reforming our nation’s
immigration laws.

As you know, any child born in the United States is granted automatic American
citizenship regardless of whether or not the baby’s parents are legal residents. This
is a supposed “right” granted by the Fourteenth Amendment’s citizenship clause
which states that “all persons born or naturalized in the United States and subject
to the jurisdiction thereof are citizens of the United States.” The original intent of
this clause was to guarantee citizenship to all freed slaves but has since become an
attractive incentive for illegal immigrants.

Some have contended my legislation is insufficient to address the birthright issue,
as a restriction on citizenship would require a Constitutional amendment. I do not
agree with this assessment. As Dr. John Eastman and numerous other outstanding
legal minds have contended, current interpretation of the Fourteenth Amendment
is not only misguided but also has profound consequences for the democratic char-
acter of our federal government. While the Supreme Court has addressed the issue
in passing, it has never squarely dealt with the question of birthright citizenship
as understood within the bounds of the Fourteenth Amendment. In the very least,
my legislation would force such a decision—a decision which I firmly believe would
be found in our favor.

Beyond the legal arguments, it is important to understand the financial con-
sequences of our birthright citizenship policies. An estimated 300,000 babies are
born to illegal immigrants in this country each year. As we all know, these children
are automatically granted citizenship. The cost of caring for these children is ex-
tremely high. For labor and delivery alone, excluding c-section deliveries and any
pre- or post-natal care, the cost is between $1,500 and $1,800 per child. Under cur-
rent law the government is often left no choice but to cover these costs. Despite the
legal status of the baby’s parents, the baby is entitled to all benefits that U.S. citi-
zenship entails, including federal welfare benefits and the right to vote. When that
child turns 21, he or she will be able to sponsor his or her parents, and other family
members, to the United States under the family reunification provisions of the Im-
migration and Nationality Act. One quickly comes to realize the costs to our social
infrastructure of such an ill-advised policy. It is my belief that in order to begin
truly reforming our immigration and citizenship laws, we must start from the begin-
ning by doing away with birthright citizenship.

I would again like to thank the Committee for this hearing and strongly urge it
to consider my bill, H.R. 698 as it moves forward on this issue.



105

ARTICLE SUBMITTED BY WILLIAM BUCHANAN

Ditching Dual Citizenship

By William Buchanan

Peter  Brimelow  was  enthralling a
Charlottesville, VA audience in his neatly
manicured English accent. He was hawking
the tale of disaster we reformers all Tament,
when he suddenly adverted to a moment he’s
long remembered. Peter was born in England
and became a naturalized U.S. citizen in 1994

Before and after the group recital of the
citizenship oath, he was horrified to overhear
other oathrtakers remark casually that they
intended to keep their old passports, send their
boys “home” in the event of a draft, and, in
general, be loyal to America only when it
suited them.

These oath-takers began their sojourn as
American citizens with a lie. They took what
U.S. law calls the “Oath of Renunciation and
Allegiance” (8 U.S.C. 1448) to gain the
advantages of American citizenship while
neither renouncing their past loyalty nor
pledging sole allegiance to America. They
became dual citizens.

Fortunately, three steps up the legislated
ladder, at 8 U.S.C. 1451, lies a partial remedy.
This section authorizes the Justice Department
to sue to revoke naturalizations where they’ve
been “procured by concealment of a material
fact or by willful misrepresentation.”

Regular use of this antidote, moreover, can be
counted upon to generate court challenges.
These could provide the Supreme Court with a
dignified line of retreat from its calamitous
and falsely argued 54 decision in Afroyim v.
Rusk. In that decision, the court found U.S.
citizenship, whether acquired by birth or
naturalization, could only be lost if voluntarily
renounced.

But first things, first. Let’s see what 8 U.S.C.
1451 can do for us. The place where persons
seeking to naturalize are most likely to conceal
"a  material fact" or make a “willful
misrepresentation” is the Application for
Naturalization, Form N-400. Applicants might,
for example, lie about one-time membership in
a "terrorist organization” or check "no" to
avoid revealing a conviction for smuggling
drugs. Another part of the US. Code, 18
U.S.C. 1425, makes false statements here a
criminal offense.

But once naturalized, few newcomers ever
have their citizenship questioned, let alone
revoked. Naturalizers associated with Nazi
death camps, however, are an exception. The
director of Justice's Office of Special
Investigations (OSI), employing 8 U.S.C.
1451, reports his unit has "won cases against
95 Nazi persecutors, stripping them of U.S.
citizenship and/or removing them from the
country.”

Since September 11, 2001, these two sections
of the code have also been used against
suspected Muslim terrorists. For example, the
Justice Department seeks to denaturalize and
deport Rasmi Khader Almallah.

Mr.  Almallah, it's charged, had a long
association with the now-defunct, terrorist-
connected Holy Land Foundation. In 1981, he
obtained his green card by means of a fake
marriage. Thus, says Justice's lawsuit,
"defendant procured his permanent residence
(and, by extension, his citizenship) by fraud or
by willful misrepresentation and wncealment
of a material fact."

One might reasonably ask why Justice didn't
do something in 1981 when Mr. Almallah
jumped the turnstile and long before he
became a citizen, a father of seven children
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and owner of a large chain of carpet stores.
But that Mr. Almallah could now be deported
illustrates the power and continued viability of
8 U.S.C. 1451.

In a similar case, Fawaz Mohammed Damrah
lied about his associations with terror-linked
organizations during his N-400 interview. He
was found guilty of unlawfully obtaining
citizenship in violation of 18 U.S.C. 1425, He
was sentenced to two months in jail, four
months of home confinement, and three years
of supervised release. The court also stripped
him of his citizenship pursuant to 8 U.S.C.
1451. On March 15, 2005 the U.S. Court of
Appeals for the Sixth Circuit rejected his
appeal.

Back to Afroyim. Prior to that decision,
Congress believed it had a right to summarily
strip native-born or naturalized Americans of
their citizenship for a whole host of reasons.
The goal was to prevent dual citizenship,
promote loyalty, and thereby defend American
sovereignty.

Since Afroyim, dual citizenship has flourished.
Recognizing citizenship 1is power, source
countries now promote dual citizenship for
their emigrants in an effort to get more of them
to become American citizens. They can then
marshal their emigrants’ political energies for
the interests of their (the emigrant’s) country.
Is this fair? In granting what turns out to be
dual citizenship we deliberately bestow upon
newcomers the glorious heritage we were born
with while they retain the advantages they had
in their home country. The Court simply must
revisit this ruling,

Numbers prove were heading in a new
direction. In the period 1921-80, there were an
average of 151,000 naturalizations per year.
By the post-Afroyim decade 1991-2000,

however, the rate of naturalizations had more
than tripled to 516,000 per year.

The two sections of law cited above point to a
partial solution, at least as it relates to
naturalization. Every person who naturalizes
must take our standard oath of allegiance. This
requirement is ancient, going back to the very
beginnings of our country. lts antique
language is redolent of old verities. It is
intended to be a solemn act, a rebirth as
awesome as childbirth.

The oath begins: "I hereby declare, on oath,
that T absolutely and entirely renounce and
abjure all allegiance and fidelity to any foreign
prince, potentate, state or sovereignty, of
whom or which I have heretofore been a
subject or citizen;" and ends: "l take this
obligation  freely without any mental
reservation or purpose of evasion; so help me
God."

ls the oath just a joke? — a collection of
empty words? Or is it a serious undertaking?

Candidates for citizenship should be:

*Required to turn over their old
passports immediately before taking
the oath.

*Warned that, once they have taken the
oath, they may not obtain passports or
special privileges in their previous
homeland so long as they continue to
be American citizens.

*Warned that we will report to their
former country they are now U.S.
citizens and have renounced their
former loyalty and rights.
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*Warned that if they obtain passports
from, or take an oath of allegiance to,
their former homeland, they risk losing
their U.S. citizenship as they would be
guilty of a "willful misrepresentation”
in violation of 8 U.S.C. 1451.

*Warned that if they obtain passports
from, or take an oath of allegiance to,
their former homeland, they risk arrest,
fines, and imprisonment under 18
U.S.C. 1425.

These warnings should be delivered during the
final face-to-face review of the WN-400.
Applicants for naturalization should sign that
what they have recorded on the form is true.
They should sign again that they fully
understand and accept the warnings listed
above and that Americans and their
government are dead serious about this. These
warnings should be repeated at the time the old
passports are given up just prior to taking the
oath.

One more thing. You can’t really understand
the oath and the warnings if you don’t know
and respect the English language. It appears
that, thanks to indifferent testing and/or
pointless waivers, many people who take the
oath haven’t the faintest idea of what they are
committing themselves to. The problem is
compounded by the insulting indifference we
display when we offer English language train-
ing to foreigners. “English as a Second
Language” means English as a Second-RATE
Language. In America, the language of the
Constitution and of Jefferson, Melville,
Whitman, Twain, Dickinson, and Hemingway
is language second to no other.

U.S. citizenship is an honor. ‘Whether
obtained by birth or naturalization, it is a gift

of inestimable worth, Dissolving allegiance to
the newcomer’s country of origin is much
more than a courtesy. With over half a million
persons naturalizing each year, it is crucial to
maintaining American sovereignty.

s s ok

An earlier version of this article appeared in
The Washington Times of March 13, 2005 at
http://www washingtontimes.com/commentary
/20050312-102446-7594r.htm.



