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IS THE FEDERAL GOVERNMENT DOING ALL
IT CAN TO STEM THE FLOW OF ILLEGAL
IMMIGRATION?

TUESDAY, JULY 25, 2006

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m. in room
2154, Rayburn House Office Building, Hon. Candice S. Miller
(chairman of the subcommittee) presiding.

Present: Representatives Miller, Lynch, and Schmidt.

Also present: Representatives Bilbray and Foxx.

Staff present: Ed Schrock, staff director; Rosario Palmieri, dep-
uty staff director; Kristina Husar, professional staff member; Ben-
jamin Chance, clerk; Karen Lightfoot, minority communications di-
rector/senior policy advisor; Krista Boyd, minority counsel; and
Cecelia Morton, minority clerk.

Mrs. MILLER. Good morning. I would like to call the Subcommit-
tee on Regulatory Affairs to order.

I certainly want to welcome everyone to our hearing today on the
Federal Government’s ability to enforce current immigration laws
against employers who flout the law by employing illegal workers
with impunity, quite frankly.

If lawmakers are committed to stemming the tide of illegal immi-
grants across our borders, it is certainly essential to enforce the
laws that we have against employing illegal aliens. It is the prom-
ise of these jobs, of course, that entices so many illegal aliens to
leave their homeland, and to risk the perils of a border crossing.
However, through generations of practice, they have learned that
once in America, they are home free, essentially. Many employers
have also come to realize that no one is checking up on them. And
in some industries, this makes the lure of cheap illegal labor al-
most irresistible.

These immigrants and employers long ago figured out the very
sorry fact that we have only recently become aware of, that the
1986 immigration law was designed to fail. The current system in
place hampers the ability of the Federal Government to enforce im-
migration laws and to crack down on employers who openly dis-
regard the law.

Let me briefly detail some of the problems that we think are in
the provisions that currently prevent the Federal Government from
being as proactive as one would like us to be.

o))
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No. 1, with respect to documentation, there is a very low level
of certainty that employee documents are valid, because employers
are forced to accept a diverse variety of identification, sort of the
breeder documents and work authorization documentation. Unless
a prospective employee’s i.d. is obviously fake, the employer must
accept it. These identification documents include school i.d. cards,
Canadian driver’s licenses, school report cards and day care or
nursery school records as proof of identity.

Additionally, the 1986 immigration law set the penalties for vio-
lating the law very low and the standard for proving the violation
very high. There is no requirement that employers retain copies of
the identification and work authorization documents that they re-
view or any subsequent documentation that they might receive that
pertains to the work authorization of the individual. This of course
not only makes the immigration laws very difficult to enforce, it
also provides a perverse incentive for the proliferation of a fraudu-
lent document and identity theft.

No. 2, the current legal framework puts up firewalls between the
Social Security Administration and the Department of Homeland
Security that prohibit the Social Security Administration from
sharing actionable information about the most egregious violators
of immigration law with the Immigration and Customs Enforce-
ment [ICE], the agency charged with enforcing the 1986 immigra-
tion law and of course the 1996 reform legislation as well.

SSA has a data base called the Earning Suspense File that could
be used to crack down on employers who hire illegal workers. How-
ever, SSA has no authority to take action against the employer who
submits wage reports that contain what they call “no matches.”

Additionally, SSA is interpreting the IRS Code to prevent them
from sharing information derived from wage reports with any other
agency, absent explicit statutory authorization. ICE has indicated
that access to some of this information would be a very valuable
tool to help focus their enforcement activities.

Meanwhile, the IRS is the only agency with both the W—2 infor-
mation and the enforcement capability, based on their authority to
target individuals who submit fraudulent tax documents. Unfortu-
nately, the IRS seems to have decided as a matter of policy and pri-
ority to not pursue these violations. I am sure we are going to get
to that in today’s questioning.

And then No. 3, finally and perhaps most disturbing, is that no
Government entity is really charged with inspections of the I-9
forms, absent reasonable suspicion of wrongdoing. The Department
of Labor has authority to review the [-9 documents, but I-9 inspec-
tions occur only as an inquiry of a directed fair labor investigation.
The Department of Homeland Security also has authority to review
I-9s, but they have to rely on tips. And if they are denied access
to the ESF, the Department of Homeland Security has very limited
ability to target private sector employers who consistently violate
our laws.

To use a tongue in cheek example, this would be like asking all
Americans to go ahead and file their taxes in good faith with zero
threat of IRS inspectors ever checking on our submissions.

In summary, Congress has devised a system that asks employers
to be familiar with 30 plus obscure documents under penalty of
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law, but with a wink and a nod declines to establish a system to
verify compliance of these laws. Quite frankly, it is my personal ob-
servation that this pervasive attitude and our very porous border
situation has evolved over several decades. It didn’t just happen
during this Congress or this administration or the last Congress or
the previous administration. As I say, it has happened over a num-
ber of decades.

And really again, my personal observation is it is only recently
that the American public, as is often the case, is ahead of the poli-
ticians. Because the American public is losing their sense of humor
with the porous border situation and the lax enforcement of our
current immigration laws, Congress finally is developing the politi-
cal will to focus our attention and resources on this problem.

And I think this is going to be a very, very interesting hearing.
Certainly every administration is bound by the laws that we in the
U.S. Congress pass. It is incumbent on us as Members of Congress
to understand the problem as it exists and to offer some realistic
solutions as well. With that, I would like to recognize the distin-
guished member from Massachusetts, Ranking Member Lynch, for
his opening statement.

[The prepared statement of Hon. Candice S. Miller follows:]
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“Is the Federal Government Doing All it Can to Stem the Flow of Hlegal Immigration?”
Opening Statement of Chairman Candice S. Miller

Committee on Government Reform
Subcommittee on Regulatory Affairs

Tuesday, July 25, 2006, 10:00 a.m.
2154 Rayburn House Office Building

Good morning. The Subcommittee on Regulatory Affairs will come to order. I would
like to welcome everyone to our hearing today on the Federal Government’s ability to
enforce current immigration laws against employers who flout the law by employing
illegal workers with impunity.

If law-makers are committed to stemming the tide of illegal immigrants across our
borders, it is essential to enforce the laws against employing illegal aliens. It is the
promise of these jobs that entices so many illegal aliens to leave their homeland and risk
the perils of a border crossing. However, through generations of practice, they have
learned that once in America they are home free. Many employers have also come to
realize that no one is checking up on them. In some industries, this makes the lure of
cheap illegal labor almost irresistible.

These immigrants and employers long ago figured out the sorry fact what we have only
recently become aware of: the 1986 immigration law was designed to fail. The current
system in place hampers the ability of the Federal Government to enforce immigration
laws and crack down on employers who openly disregard the law.

Let me briefly detail some of the problematic provisions that currently prevent the
Federal Government from being proactive:

1. With respect to documentation: There is a very low level of certainty that
employee documents are valid because employers are forced to accept a diverse
variety of identity and work authorization documentation.

« Unless a prospective employee’s ID is obviously fake, the employer must accept
it.

« These identification documents include school ID cards, Canadian Driver’s
licenses, school report cards, and day care or nursery school records!

e Additionally, the 1986 immigration law, IRCA, set the penalties for violating the
law very low and the standard for proving a violation very high,

« There is no requirement that employers retain copies of the identification and
work authorization documents they review or any subsequent documentation that
they might receive that pertains to the work authorization of the individual,
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This scheme not only makes the immigration laws difficult to enforce, it also provides a
perverse incentive for the proliferation of fraudulent documents and identity theft.

2. The current legal framework puts up firewalls between the Social Security
Administration (SSA) and Department of Homeland Security that prohibit SSA
from sharing actionable information about the most egregious violators of
immigration law with The Immigration and Customs Enforcement the agency
charged with enforcing the 1986 immigration law and the 1996 reform legislation.

¢ SSA has a database called the Earning Suspense File (ESF) that could be used to
crack down on employers who hire illegal workers. However, SSA has no
authority to take action against the employer who submits wage reports that
contain “no matches.”

e Additionally, SSA interprets IRS Code, Title 26, § 6103, to prevent them from
sharing information derived from wage reports with any other agency, absent
explicit statutory authorization. ICE has indicated that access to some of this
information would be a very valuable tool to help focus their enforcement
activities.

e Meanwhile, the IRS is the only agency with both the W-2 information and
enforcement capability, based on their authority to target individuals who submit
fraudulent tax documents. Unfortunately, the IRS has decided as a matter of
policy and priority to not pursue these violations.

3. Finally, and most shocking, is that no government entity is charged with
inspections of I-9 Forms, absent “reasonable suspicion” of wrongdoing.
» DOL has authority to review I-9 documents, but I-9 inspections occur only as a
tangential inquiry of a directed fair labor investigation.
¢ DHS also has authority to review 1-9s, but must rely on tips. Denied access to the
ESF, DHS has limited ability to target private sector employers who consistently
violate the law.

To use a tongue in cheek example, this would be like asking American’s to file their
taxes in good faith with zero threat of IRS inspectors to check on their submissions,
I have a suspicion that if we were to operate our tax collection in this manner, tax
receipts would drop dramatically!

In summary, Congress devised a system that asks employers to be familiar with 30 plus
obscure documents under penalty of law, but with a wink and a nod, declines to establish
a system to verify compliance.

Let me be clear. The purpose of this hearing is not to blame the current administration- or
the witnesses before us for this deficient system. Every Administration is bound by the
laws that we, the U.S. Congress, pass. It is incumbent on Members of Congress to
understand the problem as it exists and offer a realistic solution.
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With that, I recognize the distinguished Member from Massachusetts; Ranking Member
Lynch for his opening statement.
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Mr. LyncH. Thank you, Chairman Miller.

First of all, I want to thank the panelists who have come before
us to testify. We have great coverage, Madam Chair, with this
panel. I think we have every angle and every aspect of the problem
that is before us covered by the expertise of the panelists, the IRS,
the Department of Labor, Citizenship and Immigration Services
and also Customs Enforcement.

Just for a little bit of background, before coming to Congress, I
was an iron worker for about 18 years, strapped on a pair of work
boots, went out there and did my job. I worked basically in the pri-
vate sector, everything was by competitive bid. And it was a con-
tinuing frustration for me as a worker, as a manager on a construc-
tion project and also as a general foreman, to prepare bids in a
competitive environment only to have our bids undercut by contrac-
tors who we knew, we knew were using illegal labor and not paying
them the full wages.

So this is a competitiveness issue. While I certainly am under-
standing of our immigration problems in the United States, I also
think we owe it to our citizens to give them a fair shake and have
a full and fair opportunity to get good jobs and not have to compete
on illegal lines. I hope that is the beginning of the job we are going
to do here this morning.

As Congress continues to look at how our current immigration
system can be improved, it is important that we keep in mind the
need to protect the rights of workers who are authorized to work
in the United States. It is important to create an atmosphere that
encourages compliance with the law while at the same time ensur-
ing l‘ghat all authorized workers have a full and fair opportunity to
work.

I am a firm believer that we have operated a system of open bor-
ders in this country for a very long time. I don’t believe, as people
say, that 10 million or 12 million people sneaked into America,
sneaked into the United States; 12 million people don’t sneak in
anywhere. We operated with a system of open borders in this coun-
try for many years. We shouldn’t be surprised that illegals came
into this country. We also operated a system that allowed them to
come and go to work here under, in many cases, very dubious cir-
cumstances.

Today’s hearing will explore the current worker verification sys-
tem. Under current law, our employers are required after hiring a
worker to check the worker’s Social Security number or other ap-
proved documents to verify the worker’s identity and eligibility to
work. Employers must then fill out a form certifying that the work-
er’'s documents have been reviewed and that they appear to be le-
gitimate. Employees can voluntarily participate in the Social Secu-
rity number verification system, which allows them to check em-
ployees’ names and Social Security numbers against the Social Se-
curity Administration’s numbers. This system allows employees to
be more proactive in complying with the law.

One of the issues that we need to hear about, however, is wheth-
er it would be beneficial to increase the information about employ-
ers and employees that could be shared between the Social Security
Administration, the IRS and the Department of Homeland Secu-
rity. I hope that as part of the discussion, the witnesses here today
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who have joined us will address some of the concerns that have
been raised regarding these proposals. For example, the impact
that sharing tax information would have on taxpayer privacy and
how those concerns can be addressed.

I am also interested in hearing from the witnesses how, with the
increased use of verification systems, we can protect against unfair
and unlawful terminations when employees challenge “no match”
results. In looking at employer verification requirements, we can’t
ignore one of the biggest problems with our current system: the ad-
ministration’s lax enforcement. The Washington Post reported on
June 19, 2006, that between the years 1999 and 2003, worksite en-
forcement operations, this used to kill me in the field, trying to get
somebody to go out there and inspect, you knew there were foreign
workers, they had Canadian plates and we knew these workers
who were coming over the border from Canada in New England.

The Washington Post reported that between 1999 and 2003
worksite enforcement operations were scaled back 95 percent. So
while verbally we say we want to enforce it, we are doing 95 per-
cent fewer inspections and fewer enforcement operations by the Im-
migration and Naturalization Service, now called U.S. Immigration
and Customs Enforcement.

The number of employers prosecuted for unlawfully employing
unauthorized immigrants dropped from 182 in 1999 to 4, 4 in 2003.
Fines collected went from $3.6 million to $212,000. We just stopped
doing it.

The Department of Homeland Security has increased enforce-
ment efforts in recent months, but overall, as GAO reported last
month, “Worksite enforcement has been a relatively low priority.”

I hope to hear from the witnesses who are with us today from
the Department of Homeland Security in terms of what is happen-
ing with enforcement. I want to thank you all again for coming
here and for taking the time to help the committee with its work.

Madam Chair, I yield back. Thank you.

Mrs. MILLER. Thank you very much, Mr. Lynch.

Because we are an oversight committee with subpoena authority,
it is the custom of the committee to swear in all of our witnesses.
So if you will all please rise and raise your right hands.

[Witnesses sworn.]

Mrs. MILLER. Thank you very much.

Our first panelist today is Martin Gerry. He was appointed by
President Bush as Deputy Commissioner of Social Security for Dis-
ability and Income Support Programs in 2001. Prior to assuming
his current position, Mr. Gerry served as a research professor and
director of the Center for the Study of Family, Neighborhood and
Community Policy at the University of Kansas, where he was also
a faculty member within the University schools of law and edu-
cation.

Mr. Gerry, we appreciate your attendance here at the sub-
committee, and look forward to your testimony.
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STATEMENTS OF MARTIN H. GERRY, DEPUTY COMMISSIONER,
OFFICE OF DISABILITY AND INCOME SECURITY PROGRAMS,
SOCIAL SECURITY ADMINISTRATION; ALFRED B. ROBINSON,
JR., ACTING ADMINISTRATOR, WAGE AND HOUR DIVISION,
EMPLOYMENT STANDARDS ADMINISTRATION, U.S. DEPART-
MENT OF LABOR; JANIS SPOSATO, ASSOCIATE DIRECTOR,
U.S. CITIZENSHIP AND IMMIGRATION SERVICES, U.S. DE-
PARTMENT OF HOMELAND SECURITY; MATTHEW C. ALLEN,
ACTING DEPUTY ASSISTANT DIRECTOR, SMUGGLING AND
PUBLIC SAFETY DIVISION, U.S. IMMIGRATION AND CUSTOMS
ENFORCEMENT, U.S. DEPARTMENT OF HOMELAND SECU-
RITY; AND K. STEVEN BURGESS, DIRECTOR, EXAMINATIONS,
SMALL BUSINESS/SELF EMPLOYED DIVISION, INTERNAL
REVENUE SERVICE

STATEMENT OF MARTIN H. GERRY

Mr. GERRY. Madam Chair, Mr. Lynch and members of the sub-
committee.

The President has proposed a comprehensive approach to immi-
gration reform, one that works to better secure our borders, enforce
worksite employment requirements and address the variety of eco-
nomic issues related to immigration. This comprehensive approach
calls for the creation of a true temporary worker program that al-
lows individuals to achieve legal status by paying their taxes,
learning English and gaining and sustaining employment in our so-
ciety.

It is against that backdrop that I want to thank you for inviting
me here today to talk about the wage reporting and Social Security
number verification processes, the Earning Suspense File and no
match letters that we issue, and the Non Work Alien File.

The Social Security Administration’s role in the wage reporting
process is to ensure that all workers receive credit for the work for
which they and their employers paid Social Security taxes. Each
year, the Social Security Administration processes approximately
235 million W-2s, from 6.6 million employers that are sent to us
either electronically or on paper. Social Security records these earn-
ings to each worker’s account so that they are considered in deter-
mining eligibility for benefits, that would be retirement, disability
benefits, survivors benefits, and the amount of benefits to be paid.
This information is also passed on to the Internal Revenue Service
for income tax purposes.

Social Security number verification is a key to ensuring that
wage reports are properly matched to the right Social Security
number. Over the years, we have developed three alternative meth-
ods for employers to verify Social Security numbers. In 2005,
through a combination of these methods, we estimate that we pro-
vided a total of 67 million employer verifications. The employee
verification service is a free, convenient way for employers to verify
employee Social Security numbers. It provides employers with sev-
eral options, depending on the number of Social Security numbers
to be verified.

To further increase the ease and convenience of verifying em-
ployee Social Security numbers, we developed the Social Security
Number Verification Service. After obtaining a PIN and password,
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in a simple registration process, employers can use the Internet to
get immediate verification of the accuracy of the employees’ names
and Social Security numbers.

Now, neither of these first two approaches deals with work au-
thorization. I just want to make that clear. They are really ways
for employers to be sure that they have a name and number match.
Any employer in all 50 States, however, may participate in the
Basic Pilot Program, an ongoing voluntary program in which the
Social Security Administration supports the Department of Home-
land Security in assisting employers who want to confirm employ-
ment eligibility for newly hired employees. The information the em-
ployer submits to the Department of Homeland Security is sent to
Social Security to verify that the Social Security number, name and
date of birth submitted matches information in Social Security Ad-
ministration records.

The Social Security Administration also confirms U.S. citizen-
ship, thereby confirming work authorization. The Department of
Homeland Security confirms current work authorization for non-
citizens. Then finally, the Department of Homeland Security noti-
fies the employer of the employee’s current work authorization sta-
tus and whether the name and Social Security number match
SSA’s records.

As of July 2006, the Department of Homeland Security and So-
cial Security have signed agreements with over 10,000 employers,
and so far, for fiscal year 2006, the Social Security Administration
is receiving an average of 150,000 Basic Pilot requests per month.

The Earnings Suspense File is an electronic holding file for wage
items reported on forms W-2 that cannot be matched to the earn-
ings records of individual workers. A mismatch occurs when Social
Security cannot match the name and SSN on a W-2 to information
in our records. If the Social Security Administration later resolves
this mismatch, we can remove the item from the suspense file and
credit the wages to the proper person’s record.

While the Earnings Suspense File represents an accounting of
unassociated wage items, the taxes on these wages have been paid
and are credited to the trust funds. Each year, approximately 10
percent of the W-2s we receive, about 23.5 million, have invalid
name and Social Security number combinations. Using computer
routines, we subsequently are able to post more than half of these
W-2s. These routines are basically computer tests which can tell
whether there are some numbers reversed or there is some minor
error that creates the initial problem.

By October 2005, if you looked at the 2003 data, so about a year
and a half later, less than half these wage items initailly sent to
the earnings suspense file are still there. Each year, 10 percent
have an invalid name and Social Security number. The routines re-
duce that to less than 5 percent by October of the year after the
year in which we actually process the data, so in 2005 we were
down to 8.8 million or about 3.8 percent of all W—2’s received. So
we have gone from 10 percent, we then resolved more than half
and we reduced to 3.6 percent.

And subsequent processing reduces this still further. To give you
an example, for the 1995 year, today only 2.3 percent of the origi-



11

nal are unposted. So over time, we do resolve many of these
mismatches.

It has been widely reported that most of the wage items in the
Earnings Suspense File can be attributed to work by illegal aliens.
We cannot determine the specific number of wage items that are
attributable to earnings of individuals not authorized to work in
the United States. And while some percentage of name and Social
Security number mismatches are attributable to unauthorized
workers, mismatches occur for a variety of other reasons, including
typographical errors, unreported name changes and incomplete or
blank Social Security numbers.

It is important to note that wage items that remain in the Earn-
ings Suspense File include wages paid to individuals who were not
and may not currently be authorized to work in the United States.
These individuals have actually paid taxes into the Social Security
Trust Fund and are unable to receive benefits.

In certain instances, when a Social Security number does not
match the worker’s name, the Social Security Administration noti-
fies employers of this situation through what is commonly called a
“no-match” letter. We send these letters to employers who submit
more than 10 wage items when more than one-half of 1 percent of
the items that they submit consist of a Social Security number and
name combination that does not match. I said half a percent, it is
5 percent.

In 2005, we sent “no-match” letters to approximately 127,000 em-
ployers. The only source of information that Social Security re-
ceives about a taxpayer, employer and earnings is from tax related
information on a W—2. We receive and process this information as
an agent for the Internal Revenue Service. Use and disclosure of
tax return information is governed by Section 6103 of the Internal
Revenue Code. We currently have the authority to use this infor-
mation only for the purpose of determining eligibility for and the
amount of Social Security benefits.

The administration supports legislative proposals that would
allow the disclosure of “no-match” data to the Department of
Homeland Security in the interest of national security and for law
enforcement purposes. Each year, Social Security reports to Con-
gress the number of SSNs assigned to aliens who were not author-
ized to work in the United States when the card was issued for
whom earings were reported. The most recent report that we sub-
mitted to Congress stated that earnings were credited to 522,403
individuals with those Social Security numbers.

It is important to know, however, that because the work author-
ization status of a non-citizen may change, an earnings report
under a non-work Social Security number does not necessarily
mean that unauthorized work was performed.

In conclusion, I want to say that the Social Security Administra-
tion strongly supports the President’s comprehensive immigration
reform approach and remains committed to ensuring that the
American public’s hard-earned wages are properly credited, so that
they will be able to receive all the benefits to which they may be
entitled.
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Thank you for the opportunity to appear before the subcommit-
tee, and I would be pleased to answer any questions you might
have.

[The prepared statement of Mr. Gerry follows:]
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Statement of Martin H. Gerry
Deputy Commissioner
Office of Disability and Income Security Programs
Social Security Administration
Before the House Committee on Government Reform
Subcommittee on Regulatory Affairs

“Is the Federal Government Doing all it can
To Stem the Tide of lllegal Immigration?”

July 25, 2006

The President has proposed a comprehensive approach to
immigration reform that addresses the need to secure our borders,
enforce worksite employment practices, and address the economic
issues of immigration. This approach calls for the creation of a true
temporary worker program that allows individuals to achieve legal
status by paying their taxes, learning English and gaining

employment in our society.

Thank you for inviting me here today to talk about Wage Reporting,
the Earnings Suspense File (ESF), and the Non Work Alien File.

The Wage Reporting Process

Our role in the wage reporting process is to ensure that all workers
receive credit for the work for which they and their employers paid
Social Security taxes.

Page 1 of 11
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Employers report wages to the Social Security Administration (SSA)
on Forms W-2 (Wage and Tax Statement). SSA processes the Form
W-2 data for tax purposes for the Internal Revenue Service (IRS).
Self-employed individuals report information on self-employment
income to IRS on Schedule SE. IRS then sends this self-employment
information to SSA, which uses the SSN to record employees’

earnings.

Accurate earnings information is vitally important to our Agency’s
administration of the Social Security program because a worker’s
earnings record is the basis for computing retirement, survivors and
disability benefits. if a worker's earnings are not properly recorded,
he or she may not qualify for Social Security benefits or the benefit

amount payable may be wrong.

Each year, SSA processes approximately 235 million W-2s from

6.6 million employers that are sent to the SSA either electronically, or
on paper. Approximately 152 million wage earners work in jobs
covered by Social Security, which means that many worked in more
than one job during a year. While some employers continue to send
us their reports on paper, we encourage electronic filing and work to
educate employers on the advantages of this method. We expect the
use of electronic filing to grow as technology improves. In fact, in FY
2005, 66 percent of W-2s were filed electronically, up from less than
10 percent in 1999. We believe the increase in electronic filing will

reduce errors over time.

Page 2 of 11
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SSA also offers a suite of services called Business Services Online
(BSO). BSO offers Internet services for businesses and employers
who exchange information with Social Security. Available services

for registered users include the ability to report W-2s via the internet.

As you know, SSA mails Social Security Statements to workers over
age 25 each year (approximately 144 million in 2005). The
Statement is a concise, easy-to-read personal record of the earnings
on which the worker has paid Social Security taxes during his or her
working years and a summary of the estimated benefits the individual
and his/her family may receive as a result of those earnings. We
encourage workers to review the Statement to ensure that the
information in SSA’s records is correct and to contact SSA to make

any corrections.

Later in life, when a person files for benefits, an SSA employee
reviews the earnings record with the worker and assists the worker to
establish any earnings that are not shown or are not correctly posted.
However, since it may be difficult for the worker to accurately recall
past earnings or to obtain evidence of them, SSA strives to maintain
accurate records at the time the wages are reported.

SSA’s SSN Verification Processes

SSN verification is key to ensuring that wage reports are properly
matched to the right SSN. Over the years, we have worked to offer
employers alternative methods to verify SSNs. One of those methods

is the Employee Verification Service (EVS). EVS is a free, convenient

Page 3 of 11
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way for employers to verify employee SSNs. It provides employers
with several options depending on the number of SSNs to be verified.
For up to five SSNs, employers can call SSA’s toli-free number for
employers (1-800-772-6270) weekdays from 7:00 a.m. to 7:00 p.m.
Eastern Standard Time. Employers may also use this number to get
answers to any questions they may have about EVS or other issues
relating to employer reports. In FY 2005, SSA responded to nearly

1.5 million calls from employers.

Employers also have the option to submit a paper listing to the local
Social Security office to verify up to 50 names and SSNs. In addition,
employers may use a simple registration process to verify requests of
more than 50 names and SSNs or for any number of requests
submitted on magnetic media. Currently, almost 17,000 employers
are registered for this verification service.

To further increase the ease and convenience of verifying employee
SSNs, we developed the Social Security Number Verification Service
(SSNVS). After obtaining a pin and password in a simple registration
process, employers can use the internet to get immediate verification
of the accuracy of employees’ names and SSNs. This service was
expanded to all employers in June 2005.

Commissioner Barnhart announced the nationwide rollout last year at
the SSA- sponsored National Payroil Reporting Forum and we

Page 4 of 11



17

continue to promote SSNVS. For example, an article on SSNVS
appeared in the SSA/IRS Reporter that is sent to over 6.6 million
employers. It was also featured in the SSA wage reporting email
newsletter, W2News. We have also highlighted SSNVS in our many
speaking engagements before the employer community. There is a
special section on SSA’s website for employers that highlights and
explains the use of SSNVS. Our employer web site, which includes
SSNVS access, has achieved a high satisfaction rating. Through
SSNVS, we processed over 17 million verifications for 21,000
employers in the first six months of 2006.

Basic Pilot

In addition to EVS and SSNVS, employers may participate in the
Basic Pilot program, an ongoing voluntary program in which SSA
supports the Department of Homeland Security (DHS) in assisting
employers to confirm employment eligibility for newly hired
employees. Participating employers register with DHS to use this
automated system to verify an employee’s SSN and work
authorization status. The information the employer submits to DHS is
sent to SSA to verify that the Social Security number, name, and date
of birth submitted match information in SSA records. SSA will also
confirm United States citizenship, thereby confirming work
authorization; DHS confirms current work authorization for non-
citizens. DHS will notify the employer of the employee’s current work
authorization status and whether the name and SSN match SSA's

Page 5 of 11
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records. In December 2004 the Basic Pilot was expanded. ltis now
available to any employer in all 50 states who wishes to take
advantage of this service. As of July 2006, DHS and SSA have
signed agreements with over 10,000 employers, representing about
36,000 employer sites. For FY 2005, SSA received approximately
100,000 Basic Pilot queries each month. So far, for FY 2006, SSA is
receiving an average of 150,000 Basic Pilot requests a month.

in 2005, through the EVS, SSNVS, and Basic Pilot programs, we
estimate we provided a total of 67 million employer verifications, up
from 62 million in 2004.

The Earnings Suspense File (ESF)

The ESF is an electronic holding file for wage items reported on Forms
W-2 that cannot be matched to the earnings records of individual workers.
A mismatch occurs when SSA cannot match the name and SSN on a W-2
to information in SSA’s records. If SSA later resolves the mismatch, we
can remove the item from the suspense file and credit the wages to that

person’s record.

Since the beginning of the program in 1937 and through Tax Year (TY)
2003, the most recent year for which data is available, the suspense file
has grown and now contains about 255 million W-2s. While the suspense
file represents an accounting of unassociated wage items, the taxes on
these wages have been paid into the trust funds. In TY 2003, $7.2 billion
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in payroll taxes were credited to the Trust Funds based on wage items
placed in the suspense file. This represented approximately 1.3 percent of

total payroll taxes credited to the Trust Funds.

In order for wages to be credited to the correct worker, the worker's name
and SSN on the W-2 must match the name and SSN recorded on the
master record of SSNs assigned, the “Numident” file. As discussed earlier,
we receive about 235 million W-2 reports annually, representing reports
from 6.6 million employers that total about $4 trillion in reported wages.

Ten percent of the W-2s received by SSA have invalid name and SSN
combinations when they first come to us. In our initial processing, the
computer system uses more than twenty automated routines to identify
commonly occurring errors that, when corrected, enable the W-2 to be

properly posted.

A number of these processing routines address discrepancies between the
name reported on the W-2 and the name in SSA records. The reported
SSN is screened for a variety of prescribed common mistakes, such as
transposed digits, in an effort to obtain a match. Other, more complex,
common problems cannot be corrected through these routines, and, in

those cases, the earnings cannot be posted to a worker’s account.

For TY 2003, using computer routines we were able to post more than half
of all W-2s received with invalid name/SSN combinations to the correct
SSN. The balance, 4.1 percent of total W-2s received for TY 2003, was
initially recorded in the suspense file. As of October, 2005, approximately
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8.8 million W-2s (3.5 percent of the total) representing $57.8 billion in
wages remained in the suspense file for TY 2003.

It is important to note that wages that remain in the ESF include wages
paid to individuals who were not and may not be currently authorized to
work in the U.S. Thus, these individuals have actually paid into the Social
Security Trust Fund and are unable to receive benefits.

Subsequent processing reduces this amount further. SSA removes wage
items from the suspense file on an ongoing basis and posts them to the
correct worker's record. Reinstatements can occur when a worker
provides evidence of missing wages after reviewing the Security
Statement. Over time, the percentage of W-2s for a given year or period of
years that remain in the suspense file declines as a result of this
subsequent processing. As an illustration, only 2.3 percent of ail wage
items for 1995 remain in the suspense file.

 would like to address several misconceptions surrounding SSNs
and the composition of the ESF. First is the notion that SSA has
assigned the SSN 000-00-0000 to hundreds of thousands of workers.
In reality, Social Security has never assigned a social security
number consisting of all zeroes to any person. 000-00-0000 is not a
valid SSN and Social Security does not verify an all zero SSN.
Second, many people believe that the use of all zero SSNs is
growing. Actually, wage reports with all zero SSNs have declined
dramatically over the past 20 years. For example, for Tax Year 1984
Social Security has approximately one million reports with an all zero
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SSN, remaining in the ESF, In contrast, for Tax Year 2003, Social
Security has approximately 200,000 reports with an all zero SSN in
the ESF. Finally, it has been widely reported that most of the wage
items in Social Security’s ESF can be attributed to work by illegal
aliens. Social Security cannot determine the number of wage items
in the ESF attributable to earnings of individuals not authorized to
work in the United States. SSA’s source of information about
earnings is the Form W-2, and there is no citizenship or immigration
status information on that document. While some percentage of
name and SSN mismatches are attributable to unauthorized workers,
such mismatches can occur for a variety of other reasons, including
typographical errors, unreported name changes, and incomplete or
blank SSNs.

No-Match Letters

As | said earlier, SSA processes wages reported by employers on
Forms W-2. We pass this information on to the Internal Revenue
Service for income tax purposes, and we record the earnings to each
worker’s account so that they are considered in determining eligibility
for benefits and the level of benefits to be paid. In certain instances
when a Social Security number does not match that worker's name,
SSA notifies employers of this situation through what is commonly
called a ‘no-match’ letter. We send these letters to employers who
submit more than 10 wage items when more than 0.5 percent of the
items in a wage report consist of an SSN and name combination
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does not match our records. The employer ‘no-match’ letters include
a list of up to 500 SSNs submitted by the employer in wage items that
SSA could not post to a worker's record. In 2005, we sent
approximately 127,000 employers ‘no-match’ letters, which covered
7.3 million mismatched records. For privacy reasons, the letter lists

only the SSNs, not the name/SSN combination.

The only source of information that SSA receives about a taxpayer's
employer and earnings is from tax return information on the Form
W-2. We receive and process this information as an agent for the
Internal Revenue Service. Use of and disclosure of tax return
information is governed by section 6103 of the Internal Revenue
Code. SSA currently has the authority to use this information only for
the purpose of determining eligibility for and the amount of Social
Security benefits. The Administration supports allowing disclosure of
this data in the interests of national security and for law enforcement

purposes.

The Non Work Alien File

Each year as required by Section 414 of the llilegal Immigration
Reform and Immigrant Responsibility Act of 1996, P.L.. 104-208, SSA
reports to Congress the number W-2s received indicating earnings on
an SSNs assigned to aliens who were not authorized to work in the
United States when the card was issued. The most recent report
stated that earnings were credited to 522,403 such SSNs. itis
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important to note that since the work authorization status of a non-
citizen may change, an earnings report under a nonwork SSN does
not necessarily mean that unauthorized work was performed. ltis
also important to understand that, because the name and SSN on the
report matches SSA’s records, these earnings reports are not
reflected in the ESF.

Conclusion

In closing, let me say again that SSA strongly supports the
President’s comprehensive immigration reform approach and remains
committed to ensuring that the American public’s hard-earned wages
are properly credited so that they will be able to receive all of the
benefits to which they may be entitled.

Thank you for the opportunity to appear before you, and | will be

pleased to answer any questions you may have.
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Mrs. MILLER. Thank you. We appreciate that.

Our next witness is Alfred Robinson, Jr., who was named the
Acting Wage and Hour Administrator effective June 2004. The
Wage and Hour Division of the Employment Standards Adminis-
tration administers and enforces a variety of labor standards and
statutes that are national in scope and that enhance the welfare
and protect the rights of the Nation’s workers. Prior to joining the
U.S. Department of Labor, Mr. Robinson was a member of the
South Carolina House of Representatives. And prior to serving in
the General Assembly, he worked on the board of the South Caro-
lina Jobs Economic Development Authority, where he focused on
job creation and economic development.

Mr. Robinson, we appreciate your attendance here at the sub-
committee and look forward to your testimony, sir.

STATEMENT OF ALFRED B. ROBINSON, JR.

Mr. ROBINSON. Thank you, Madam Chair, Ranking Member
Lynch and members of the subcommittee.

I am pleased to appear before you today to discuss the activities
of the Wage and Hour Division of the U.S. Department of Labor’s
Employment Standards Administration in support of the Depart-
ment of Homeland Security’s enforcement of the Employee Eligi-
bility Verification provisions of the Immigration and Nationality
Act. This enforcement is commonly called the I-9 process, after the
form that employers must complete to document the verification of
their workers’ eligibility for employment.

Wage Hour’s mission is to promote and achieve compliance with
labor standards that protect and enhance the welfare of the Na-
tion’s work force. We are responsible for administering and enforc-
ing some of the Nation’s most comprehensive labor laws, in particu-
lar the Fair Labor Standards Act. It requires the payment of mini-
mum wage and overtime.

The administration supports a comprehensive approach to immi-
gration reform that includes securing our borders, worksite enforce-
ment and a temporary worker program. We look forward to work-
ing with Congress as it considers a comprehensive approach to im-
migration reform that will enhance coordinated enforcement of the
INA and U.S. labor laws to better protect U.S. workers.

Employment Standards and Homeland Security have sought to
coordinate worksite enforcement activities and entered into a
memorandum of understanding on November 28, 1998. It clarifies
the enforcement roles and responsibilities of each agency. The
MOU also promotes more effective and efficient use of agency re-
sources, reduces duplication of effort and improves communication
and appropriate coordination between the agencies.

Wage Hour and Office of Contract Compliance Programs are cov-
ered by the MOU. Wage Hour recently began working with Home-
land Security to update the MOU. As Acting Administrator, I will
focus my testimony on our agency’s role in helping Homeland Secu-
rity reduce the employment of unauthorized workers.

The MOU obligates Wage Hour’s investigative staff to perform
two activities to assist Homeland Security. First, during an onsite
visit to an employer’s premises, Wage Hour staff advises employers
about their responsibilities to verify the employment eligibility of
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potential employees, advises employers about the anti-discrimina-
tion provisions and provides employers with a copy of a Homeland
Security publication on completing the I-9, as well as information
from the Office of Special Counsel for Immigration-Related Unfair
Employment Practices.

Second, Wage Hour inspects the I-9 forms. Wage Hour conducts
such reviews of completed I-9 forms only in non-complaint inves-
tigations, so as to not discourage workers, regardless of their immi-
gration status or that of their co-workers, from reporting potential
violations of employment standards. In other words, these reviews
are limited to investigations initiated by Wage and Hour.

Wage Hour’s I-9 review is designed to identify potential viola-
tions for Homeland Security’s enforcement action, based on a re-
view of the face of the form. If a Wage Hour review discloses appar-
ent serious violations, such as an employer’s unwillingness to allow
Wage Hour to complete the I-9 review, an employer’s failure to
maintain the I-9’s or obvious fraud, such as entering a person’s So-
cial Security number with the same nine-digits, then the appro-
pﬁiate Homeland Security office is immediately advised, usually by
phone.

Wage Hour investigators have no authority to issue an employer
a warning notice or notice of intent to fine. Only Homeland Secu-
rity can take appropriate enforcement action for an alleged viola-
tion of the employment eligibility verification provisions.

Under the MOU, Wage Hour investigators record the results of
their review on an ESA 91 form, which is transmitted to Homeland
Security when potential violations are disclosed. Wage and Hour
refers suspected violations described above, as well as then non-se-
rious violations, such as minor paperwork errors, to Homeland Se-
curity via the form. If there are no violations, then Wage Hour re-
turns the form in the file.

In conclusion, the administration looks forward to working with
Congress to enact a comprehensive immigration reform that in-
cludes securing our borders, worksite enforcement and a temporary
worker program.

Thank you for inviting me, Madam Chair. This concludes my
statement, and I will be pleased to respond to any questions from
members of the subcommittee.

[The prepared statement of Mr. Robinson follows:]
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Chairwoman Miller, Ranking Member Lynch and Members of the Subcommittee:

1 am pleased to appear before you today to discuss Wage and Hour Division (WHD) activities in
support of the Department of Homeland Security’s (DHS) enforcement of the Employee
Eligibility Verification provision of the Immigration and Nationality Act (INA). As you know,
this enforcement is commonly called the I-9 process, after the form that employers must

complete to document their verification of workers’ eligibility for employment in this country.

The mission of the WHD of the U.S. Department of Labor’s Employment Standards
Administration (ESA) is to promote and achieve compliance with labor standards to protect and
enhance the welfare of the Nation's workforce. WHD is responsible for administering and
enforcing some of our nation’s most comprehensive labor laws, in particular the Fair Labor

Standards Act (FLSA), which requires the payment of minimum wage and overtime to all
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covered, nonexempt workers in the U.S. The Administration supports a comprehensive
approach to immigration reform that includes securing our borders, worksite enforcement, and a
temporary worker program. We look forward to working with Congress as it considers a
comprehensive approach to immigration reform that will enhance coordinated enforcement of

the INA and U.S. labor laws to better protect U.S. workers.

Historically, ESA, the Immigration and Naturalization Service (INS), and now DHS, have sought
to coordinate worksite enforcement activities. A November 28, 1998, Memorandum of
Understanding (MOU) between the INS and ESA clarifies the enforcement roles and
responsibilities of each agency in areas of shared authority. The MOU, which remains in effect
between ESA and DHS, also promotes more effective and efficient use of agency resources,
reduces duplication of effort, and improves communication and appropriate coordination
between the agencies. ESA’s WHD and Office of Federal Contract Compliance Programs are
covered by the MOU. As Acting Administrator for WHD, I wil! focus my testimony today on

my agency’s role in helping DHS to reduce the employment of unauthorized workers in the U.S.

The INA provides DHS with the responsibility for investigating compliance with the I-9
requirements, assessing civil penalties and initiating appropriate legal proceedings. No such
statutory authority with the 1-9 is provided to the Department of Labor (DOL). However, from
the inception of the I-9 requirements in 1986, and because ESA enforces other employment
standards and worker protections under the INA such as the H-1B visa program, ESA has shared

with INS, and now DHS, information concerning employers’ compliance with I-9 requirements
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and has helped educate employers on their compliance responsibilities with the INA. The

purpose and scope of this cooperation and sharing of information is found in the 1998 MOU.

The MOU is designed to:

» Promote employment opportunities for, and in the interests of, authorized U.S. workers;

e Foster cooperation and coordination between DHS and ESA;

» Enhance worksite enforcement to reduce employment of unauthorized workers;

* Reduce an employer’s economic incentive to employ unauthorized workers and increase
an employer’s compliance with minimum labor standards; and

* Assure that ESA will take no action that will compromise its ability to carry out its
fundamental worker protection mission.

WHD recently began working with DHS to update the 1998 MOU.

WHD's primary responsibility is the effective enforcement of labor laws to ensure that all
covered workers, irrespective of their immigration status, are afforded full benefits and
protections. Labor law enforcement not only helps ensure fairness and acceptable workplace
standards, but also helps foster a level competitive playing field for employers who seek to
comply with the law. The INA provides only a limited role for DOL in reviewing the I-9 forms,
As noted previously, only DHS has the authority to enforce the employer sanction provisions of

the INA. These respective roles of DHS and DOL are reflected in the MOU.

The MOU obligates WHI)’s investigative staff to perform two activities to assist DHS in its

enforcement of Section 274A of the INA. First, during any onsite visit to an employer’s
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premises, WHD’s staff advises employers about their legal responsibilities to verify the
employment eligibility of potential employees; advises employers about the anti-discrimination
provisions of the INA; and provides employers with a copy of the DHS publication Handbook
Sfor Employers: Instructions for Completing the I-9 and information from the Office of Special

Counsel for Immigration-Related Unfair Employment Practices.

The second activity WHD performs is an inspection of the I-9 forms. WHD conducts such
reviews of completed I-9 forms only in non-complaint-based investigations under the FLSA and
other laws it enforces so as to not discourage workers, regardless of their immigration status or
that of their co-workers, from reporting potential violations of employment standards, In other

words, these reviews are limited to directed investigations that are initiated by WHD.

Under the MOU, WHD’s I-9 review is designed to identify potential violations based on a
review of the “face” of the form for potential DHS enforcement action. The review does not
include related employee interviews or document verification because only DHS is authorized by
statute to conduct such enforcement activity. If a WHD review discloses apparent, serious
violations, such as an employer’s unwillingness to allow WHD to complete an 1-9 review, an
employer’s failure to maintain the I-9 forms, or obvious fraud, such as entering a person’s social
security number with the same nine numbers, then the appropriate DHS office is immediately
advised (usually by phone) of a possible I-9 violation. WHD investigators do not notify the
employer of the apparent violations, but only that the WHD 1-9 review has been completed and
that the results will be forwarded to DHS. WHD investigators have no authority to issue an

employer a warning notice or Notice of Intent to Fine. Only DHS can take appropriate
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enforcement action for an alleged violation of the employment eligibility verification provisions

of the INA.

Under the MOU, WHD investigators record the results of their review on an ESA-91 form,
which is transmitted to DHS when potential violations are disclosed. WHD refers suspected
serious violations described above, as well as non-serious violations, such as minor paperwork
errors, to DHS via an ESA-91 form. If the WHD review reveals no violation of the I-9 process,

then that information is recorded on an ESA-91 form and maintained in WHD files.

Although WHD’s role in the I-9 verification process is limited, it is an important role that seeks
to increase employer compliance with 1-9 requirements. Thank you for inviting me, Madam
Chairwoman. As stated earlier, the Administration looks forward to working with Congress to
enact comprehensive immigration reform that includes securing our borders, worksite
enforcement, and a temporary worker program. That concludes my statement and I will be

pleased to respond to questions from the Members of the Subcommittee.
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Mrs. MILLER. Thank you. We appreciate that.

Our next panelist is Janis Sposato. She is the Associate Director
for the National Security and Records Verification Directorate with
the U.S. Citizenship and Immigration Service for the Department
of Homeland Security. She is a career Senior Executive Service
leader. She brings 31 years of Federal Government experience in
a very large, complex organization. She is an attorney by profession
and is highly focused on national security issues impacting U.S.
citizenship and immigration service. She was a Deputy Associate
Director, Domestic Operations Directorate, since the inception of
USCIS in 2003, after assisting in the transition of several compo-
nents of the legacy Immigration and Naturalization Service in
2002, to the Department of Homeland Security.

We appreciate your attendance at the subcommittee and look for-
ward to your testimony, ma’am.

STATEMENT OF JANIS SPOSATO

Ms. SPOSATO. Good morning. Thank you for giving me the oppor-
tunity to talk with the subcommittee about what my agency, U.S.
Citizenship and Immigration Services, can and is doing to stem the
tide of illegal immigration.

USCIS is the part of Homeland Security that adjudicates applica-
tions for immigration benefits, and we maintain the immigration
records. I am the Associate Director of USCIS for National Security
and Records Verification. My office was created in February of this
year by our Director, Emilio Gonzalez, for the express purpose of
demonstrating the expanding contribution that USCIS makes to
the integrity of the immigration system. Our employment verifica-
tion program is an important part of our contribution to immigra-
tion integrity and it is the centerpiece of our efforts to discourage
illegal immigration.

We all recognize that employment in the robust American econ-
omy is a strong magnet for illegal immigration. The USCIS employ-
ment verification program is a simple and straightforward way to
make illegal employment in the United States substantially more
difficult to obtain. It works like this: After hiring the new em-
ployee, the participating employer submits a query on the Internet
to the USCIS employment verification Web site. The query pro-
vides the new employee’s name, date of birth, Social Security num-
ber and whether the individual claims to be a U.S. citizen or a non-
citizen who has authorization to work in the United States. For
non-citizens, the employer also provides an immigration identifying
number.

The employer receives a response online within seconds. In most
cases, the response confirms the individual’s employment eligibility
and the verification process is complete. Behind the scenes, the sys-
tem transmits the new hires information to the Social Security Ad-
ministration NUMIDENT data base. In the case of non-citizens,
the information is sent to a USCIS data base as well. That is all
there is to the verification process in the vast majority of cases.

When the initial verification is not successful, the system issues
a tentative non-confirmation to the employer and more work must
be done. The employer must notify the employee of the tentative
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non-confirmation and give him or her an opportunity to contest the
finding within 8 business days.

While the process differs somewhat depending on whether the
failure to confirm employment eligibility emanated from the Social
Security or USCIS data base, in either case, a representative of the
Government will work with the individual who contested the ten-
tative non-confirmation to find and correct the reason for the dis-
crepancy. Problems may be as simple as the failure of the Govern-
ment data base to account for a change of name at the time of the
marriage or a divorce.

Once the contesting individual provides the clarifying informa-
tion, USCIS generally resolves its cases within 3 days. The process
at Social Security is very similar.

Today, use of the USCIS employment verification program by
employers is voluntary. The program began in 1997 as a tiny pilot.
Over time, it has expanded to support employers in all 50 States.
In the past 6 months, the program has grown to support an addi-
tional 200 employers per month. Yesterday, we had the pleasure of
announcing that we passed the 10,000 mark with more than 10,000
employers enrolled in the program.

And we are not done. We have much more capacity and we are
actively seeking new employers to join the program.

I want to take a moment to discuss the problem of fraud. We all
know that no system is foolproof. On the other hand, when elec-
tronic verification from Government data bases is added to the
presentation of documents at the work site, the use of counterfeit
cards and identities becomes much more difficult. In order to be ac-
cepted, the counterfeits must now match the data in the Govern-
ment computer system.

Beyond that, USCIS is exploring new and innovative ways to
combat imposter fraud and if we receive our requested appropria-
tion in fiscal year 2007, we will add monitoring and compliance ac-
tivities to our program. Already, we work closely with ICE worksite
enforcement and we look ahead to being able to make a larger and
larger contribution to the administration’s ongoing interior enforce-
ment strategy.

We in USCIS are in a unique position to understand the impor-
tance of having a legal way for individuals to enter and work in
the United States. Enforcement alone is not enough. That is why
we and the President support comprehensive immigration reform
that includes interior and border enforcement, in addition to a tem-
porary worker program.

I thank the subcommittee for the opportunity to briefly describe
our employment verification program, and I look forward to hear-
ing your questions and comments.

[The prepared statement of Ms. Sposato follows:]
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Madam Chairman, Ranking Member Lynch, and Members of the Subcommittee:
L Introduction

T am honored to have this opportunity to talk with the Subcommittee about the U.S.
Citizenship and Immigration Services’ (USCIS) Basic Pilot Employment Verification
Program (Basic Pilot), which provides information to participating employers about the
work eligibility of their newly hired workers. I also will describe the agency’s plans to
improve and expand the Basic Pilot in preparation for a nationwide mandatory
Employment Verification Program.

An Employment Verification Program is a critical step to improving worksite
enforcement and directly supports the President’s goal of achieving comprehensive
immigration reform. In his speech to the U.S. Chamber of Commerce on June 1,
President Bush endorsed the Basic Pilot as “a quick and practical way to verify Social
Security numbers” that “gives employers confidence that their workers are legal,
improves the accuracy of wage and tax reporting, and helps ensure that those who obey
our laws are not undercut by illegal workers.”

Clearly, if we are to control illegal immigration, we can’t just focus on the border. Illegal
immigrants are living and working in every state of the nation, and our solution must be
just as comprehensive. We must make sure that our immigration laws are enforced in
Michigan and Massachusetts and Georgia, not just along the southwest border. Today, an
illegal immigrant with a fake ID and Social Security card can find work almost anywhere
in the country without difficulty. It’s the prospect of jobs that leads people to risk their
lives crossing a hundred miles of desert or to spend years in the shadows, afraid to call
the authorities when victimized by criminals or exploited by their boss.

That is why the Administration has proposed a comprehensive overhaul of the
employment verification and employer sanctions program as part of the President’s call
for comprehensive immigration reform.

There is much we can do in advance of the enactment of comprehensive immigration
reform. Here’s what we are working on at USCIS to improve and expand the Basic Pilot:

= Ensuring that more aliens authorized to work have secure biometric cards.

*  Accessing our card databases for verification of work authorization -- which will
decrease the number of Basic Pilot queries that require a manual check.

= Streamlining the enrollment process for employers by making it completely
electronic.

= (Creating monitoring and compliance units that will search Basic Pilot and
Employment Verification Program data for patterns to detect identification fraud
and employer abuse.
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The President’s FY07 budget requests $110 million for expansion of the Basic Pilot to
make it easier for employers to verify electronically the employment eligibility of
workers. Based on our planning to date, we believe a feasible timetable allowing for
phased-in expansion of mandatory verification along with flexible, user-friendly program
requirements are essential to expand and operate the program as efficiently and
effectively as possible.

We will also reach out to employers, including small businesses, for feedback and real-
world input, such as ideas on the best ways to submit data on new hires with the least
collective burden and how to make electronic employment verification as user-friendly as
possible.

1. The Current Basic Pilot Program and Employment Verification Program

With that backdrop, I'd like to take this opportunity to outline how the current Basic Pilot
works and the plans USCIS is putting in place to expand and improve it in preparation for
a national mandatory program.

Congress established the Basic Pilot as part of the Illegal Immigration Reform and
Immigrant Responsibility Act (IIRIRA) in 1996, creating a program for verifying
employment eligibility, at no charge to the employer, of both U.S. citizens and
noncitizens. The Basic Pilot program began in 1997 as a voluntary program for
employers in the five states with the largest immigrant populations -- California, Florida,
Illinois, New York and Texas. In 1999, based on the needs of the meat-packing industry
as identified through a cooperative program called Operation Vanguard, Nebraska was
added to the list. The program was originally set to sunset in 2001, but Congress has
twice extended it, most recently in 2003 extending its duration to 2008 and also ordering
that it be made available in all 50 States. However, the program remains only voluntary,
with very limited exceptions. A small percentage of U.S. employers participate, although
the program is growing by about 200 employers a month to a current 10,000 agreements
between USCIS and employers. These employers are verifying over a million new hires
per year at more than 35,000 work sites.

We seek in operating the Basic Pilot program to encourage the voluntary participation of
small businesses, and to be responsive to their needs and concerns. Most (87%) of our
participating employers have 500 or fewer employees. Madam Chairman, in your state
of Michigan, there are 168 participating employers, representing transportation,
administrative and support services, food services, and plastics and rubber manufacturing
industries. And Ranking Member Lynch, in Massachusetts, there are 335 participating
employers, representing food services, government support, and retail businesses. We
would welcome your support in reaching out to enroll even more employers in the
program. Interested employers can register by going to our Basic Pilot Employer
Registration Site at: hitps://www.vis-dhs.com/employerregistration.
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How the Basic Pilot Works

After hiring a new employee, an employer submits a query including the employee’s
name, date of birth, Social Security account number (SSN) and whether the person claims
to be a U.S. citizen or work-authorized noncitizen (for noncitizens, DHS issued
identifying # is also submitted) and receives an initial verification response within
seconds. For an employee claiming to be a U.S. citizen, the system transmits the new
hire’s SSN, name and date of birth to the Social Security Administration (SSA) to match
that data, and SSA will confirm citizenship status on the basis of its Numident database.
For the 88% of employees whose status can be immediately verified electronically, the
process terminates here; in the remaining cases, the system issues a tentative
nonconfirmation to the employer. The employer must notify the employee of the
tentative nonconfirmation and give him or her an opportunity to contest that finding. If
the employee contests the tentative nonconfirmation, he or she has eight days to visit an
SSA office with the required documents to correct the SSA record.

Noncitizen employees face a more elaborate process. Once SSA verifies the name, date
of birth, and SSN, the system will attempt to verify the person’s work authorization status
against the Basic Pilot database. (If a noncitizen’s SSN information does not match, the
individual is first referred to SSA) If the system cannot electronically verify the
information, an Immigration Status Verifier will research the case, usually providing a
response within one business day,' either verifying work authorization or, in 19 percent
of cases, issuing a DHS tentative nonconfirmation. If the employer receives a tentative
nonconfirmation, the employer must notify the employee and provide an opportunity to
contest that finding. An employee has eight days to call a toll-free number to contest the
finding and cannot be fired during that time because of the tentative nonconfirmation.
Once the necessary information from the em&)loyee has been received, USCIS generally
resolves the case within three business days,” by issuing either a verification of the
employee’s work authorization status or a DHS Final Nonconfirmation.

As you know, the House and Senate have both passed significant immigration legislation
this Congress, including provisions that require a mandatory electronic employment
eligibility verification program for all 7 million U.S. employers. Although the House and
Senate provisions differ in some significant ways, both bills would require the eventual
expansion to all U.S. employers of an Employment Verification Program generally
modeled on the Basic Pilot.

USCIS is already planning for the expansion of the program. The President’s FY07
budget request includes $110 million to begin expanding and improving the Basic Pilot,
including conducting outreach, instituting systems monitoring, and compliance functions.
USCIS is exploring ways to improve the completeness of the immigration data in the
Basic Pilot database, including adding information about nonimmigrants who have
extended or changed status and incorporating arrival information in real time from U.S.
Customs and Border Protection. In addition, USCIS is enhancing the Basic Pilot system

; Statistics gathered from the Basic Pilot database, Oct. 1, 2005 to March 31, 2006.
Ibid.
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to allow an employer to query by the new hire’s card number, when that worker has a
secure I-551 (“green card”) or secure Employment Authorization Document. This
enhancement will improve USCIS’ ability to verify promptly the employment eligibility
of noncitizens because the system will validate the card number against the repository of
information that was used to produce the card, thereby instantly verifying all legitimate
card numbers.

Planned Monitoring and Compliance Functions

No electronic verification system is foolproof or can fully eliminate document fraud,
identity theft, or intentional violation of the required procedures by employers for the
purpose of hiring unauthorized persons or keeping them on the payroll. But an
Employment Verification Program that includes all U.S. employers, along with
monitoring and compliance functions and a fraud referral process for potential ICE
Worksite Enforcement cases, can substantially deter and detect the use of fraud by both
employers and employees as the Administration works to strengthen its overall interior
enforcement strategy.

The current Basic Pilot is not fraud-proof and was not designed to detect identity fraud.
In fact, a recent analysis of Basic Pilot systems data found multiple uses of certain 1-94
numbers, A-numbers, and SSNs in patterns that could suggest fraud. As currently
envisioned, the Employment Verification Program will include robust processes for
monitoring and compliance that will help detect and deter the use of fraudulent
documents, imposter fraud, and incorrect usage of the system by employers (intentionally
and unintentionally). USCIS will forward enforcement leads to ICE Worksite
Enforcement in accordance with referral procedures developed with ICE. The
monitoring unit will scrutinize individual employers’ use of the system and conduct trend
analysis to detect potential fraud. Findings that are not likely to lead to enforcement
action (e.g., a user has not completed training) will be referred to USCIS compliance
officers for follow-up. Findings concerning potentia! fraud (e.g., SSNs being run
multiple times in improbable patterns; employers not indicating what action they took
after receiving a final nonconfirmation) will be referred to ICE Worksite Enforcement
investigators.

It is essential that DHS have the authority to use information arising from the
Employment Verification Program to enforce our Nation’s laws, including prosecuting
fraud and identifying and removing criminal aliens and other threats to public safety or
national security. It is also important that the system contain security and other
protections to guard personal information from inappropriate disclosure or use, and to
discourage use of the system to discriminate unlawfully or otherwise violate the civil
rights of U.8, citizens or work-authorized noncitizens.

Planning for the Employment Verification Program

We are confident in our ability to get a substantially expanded Employment Verification
Program operational with the President’s budget request.
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The Administration supports a phased-in Employment Verification Program
implementation schedule on a carefully drawn timeframe to allow employers to begin
using the system in an orderly and efficient way. We favor having the discretion to phase
in certain industry employers ahead of others. As noted elsewhere in my testimony,
USCIS already is working to improve and expand the Basic Pilot program to support the
proposed expansion,

USCIS is also committed to constructing a system that responds quickly and accurately.
In order for this system to work, it must be carefully implemented and cannot be
burdened with extensive administrative and judicial review provisions that could
effectively tie the system, and DHS, up in litigation for years.

III.  Improved Documentation

In the President’s May 15, 2006 address to the nation on comprehensive immigration
reform, he indicated that businesses often cannot verify the legal status of their
employees because of widespread document fraud. We need, he said, “a better system
for verifying documents and work eligibility. A key part of that system should be a new
identification card for every legal foreign worker. This card should use biometric
technology...to make it tamper-proof. A tamper-proof card would help us enforce the
law, and leave employers with no excuse for violating it.”

Many foreign workers already possess a secure, biometric card evidencing their
immigration status as either an immigrant (an I-551 card, commonly known as a “green
card”) or a work-authorized nonimmigrant (an Employment Authorization Document or
EAD). Some nonimmigrants currently have non-secure EADs, but USCIS is planning to
eliminate the issuance of these cards in favor of secure cards. In addition, USCIS is
considering requiring more classes of work-authorized nonimmigrants to obtain a secure
EAD. Requiring all work-authorized nonimmigrants to obtain secure documentation
would help ensure that their work eligibility can be instantly verified in the Basic Pilot or
Employment Verification Program. As [ discussed previously, USCIS already is
developing the system capability to verify a new hire’s immigration card number against
the card information repository. Under this new system, a legitimate card number
matched with a name and date of birth will electronically verify in a matter of seconds —
and only a fraudulent card would fail to verify.

IV.  Conclusion

We in USCIS are in a unique position to understand the importance of having legal
means for individuals to enter and work in the United States. That is why we, and the
President, support comprehensive immigration reform that includes interior and border
enforcement in addition to a temporary worker program.

We thank both the House and the Senate for recognizing the need for change in this area.
With a strong cooperative effort now, the prospect of a truly effective national mandatory
Employment Verification Program, combined with improved documentation, will reduce
pressure on border and interior enforcement, simplify today’s processes, put employers
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on an equal footing, and support a temporary worker program that is vital to our
economy.

Thank you and I look forward to answering your questions.
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Mrs. MILLER. Thank you very much. We appreciate that.

Our next witness is Mr. Matt Allen. Mr. Allen is currently the
Acting Deputy Assistant Director of the Smuggling and Public
Safety Investigations Division of the U.S. Immigration and Cus-
toms Enforcement Agency. In this position, he has operational
oversight of the contraband smuggling, human smuggling and traf-
ficking, identity and benefit fraud, worksite enforcement, human
rights violators and public safety, which is gangs, programs within
the Office of Investigations. Prior to this assignment, Mr. Allen
served as a unit chief for the Contraband Smuggling Unit at ICE
headquarters. In that capacity, he had operational oversight of all
of ICE’s drug and contraband smuggling investigation throughout
the United States.

We appreciate your attendance at the subcommittee, Mr. Allen,
and look forward to your testimony, sir. The floor is yours.

STATEMENT OF MATTHEW C. ALLEN

Mr. ALLEN. Thank you, Chairwoman Miller and members of the
subcommittee. Thank you for welcoming me here today to talk
about U.S. Immigration and Custom Enforcement’s efforts in work-
site enforcement and how we are investigating and prosecuting em-
ployers that hire illegal aliens.

ICE’s worksite enforcement strategy is part of a comprehensive
layered approach that focuses on how illegal aliens get to our coun-
try, the ways in which they obtain identity documents, allowing
them to become employed, and the employers who knowingly hire
them. ICE’s worksite enforcement program is just one component
of the Department’s overall interior enforcement strategy, and is a
critical part of the Secure Border Initiative.

As part of our strategy, ICE is focused on bringing criminal pros-
ecutions and using asset forfeiture as tools against employers of il-
legal aliens. An example of our worksite efforts occurred in April
2006, when ICE conducted the large worksite enforcement oper-
ation ever undertaken. This case involved IFCO Systems, a Hous-
ton-based company. ICE agents executed 9 Federal arrest war-
rants, 11 search warrants and 41 consent searches at IFCO work-
site locations throughout the United States. In addition, ICE
agents apprehended 1,187 unauthorized workers at IFCO work
sites.

This coordinated enforcement operation also involved investiga-
tive agents and officers from the Department of Labor, the Social
Security Administration, Internal Revenue Service and the New
York State Police. The criminal defendants have been charged with
conspiracy to transport and harbor unlawful aliens for financial
gain, as well as fraud and mis-use of immigration documents.

Our worksite enforcement efforts also include critical infrastruc-
ture protection. In June of this year, for example, an ICE investiga-
tion resulted in the apprehension of 55 illegal aliens working at a
constructionsite at Dulles International Airport, just outside Wash-
ington, DC.

By carefully coordinating our detention and removal resources,
and our investigative operations, ICE is able to not only target the
organizations unlawfully employing illegal workers, but to detain
and expeditiously remove the illegal workers that we encounter.
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For example, in a recent case in Buffalo, NY, 34 illegal workers
were apprehended, detained and voluntarily repatriated to Mexico
within 24 hours. Such actions send a strong message to illegal
workers here and to foreign nationals in their home countries that
they will not be able to move from job to job in the United States.
Rather, they will be detained and promptly deported.

What impact will this have? Criminally charging employers who
hire undocumented aliens and rapidly removing illegal workers
that are encountered will create the kind of deterrence that pre-
vious enforcement efforts did not generate. We are also identifying
and seizing the assets that employers derive from knowingly em-
ploying illegal workers in order to remove the financial incentive
to hire them and to pay them substandard wages.

The magnet of employment is clearly fueling illegal immigration,
but the vast majority of employers do their best to comply with the
law. ICE has provided training and tools on our Web site to help
employers avoid violations. However, the growing prevalence of
counterfeit documents interferes with the ability of legitimate em-
ployers to hire lawful workers. In short, the employment process
cannot continue to be tainted by the widespread use and accept-
ance of fraudulent identification documents.

Accordingly, in April 2006, Deputy Attorney General Paul
McNulty and Assistant Secretary Myers announced the creation of
ICE-led Document and Benefit Fraud Task Forces in 11 major met-
ropolitan areas. The DBF task forces are built on strong partner-
ships with USCIS, the Social Security Administration, the Postal
Inspection Service and the Departments of State, Justice and
Labor. The task forces identify, investigate and dismantle organiza-
tions that supply identity documents that enable illegal aliens, ter-
rorists or other criminals to integrate into our society undetected.

While ICE has made substantial improvements in the way that
we investigate and enforce worksite, DHS also supports several of
the additional tools contained in pending legislation. We look for-
ward to working with Congress as it considers comprehensive im-
migration reform, including proposals to enhance worksite enforce-
ment. The administration has sought the authority to have addi-
tional access to the Social Security Administration “no-match” data
to improve immigration enforcement. Greater access to “no-match”
data would provide important direction to ICE investigators to tar-
get their enforcement actions toward those employers who have a
disproportionate number of these no matches, who have reported
earnings from multiple employees on the same Social Security
number and are therefore more likely to be engaging in unlawful
behavior.

Additionally, provisions in current legislative proposals regarding
document retention by employers are crucial to worksite enforce-
ment criminal prosecutions. Asking employers to retain documents
for at least as long as the statute of limitations for these crimes
is simply common sense.

Although criminal prosecution of egregious violators is our pri-
mary objective in worksite cases, a need also exists for a new and
improved process for issuing fines and penalties that carry a sig-
nificant deterrent effect and that are not regarded as a mere cost
of doing business. The United States can have an effective worksite
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enforcement program only with a strong compliance program com-
bined with the issuance of meaningful penalties. The administra-
tion has proposed a streamlined administrative fines and penalties
process that gives the Secretary the authority to administer and
adjudicate fines and penalties.

As I have outlined in my testimony, ICE has greatly advanced
its worksite enforcement program and its efforts are part of a com-
prehensive strategy that focuses on several different layers of the
problem simultaneously, including illegal employment, document
and benefit fraud, and the smuggling that gets illegal aliens to the
United States.

Our responsibility at ICE is to do everything that we can to en-
force our laws. But enforcement alone will not solve the problem.
Accordingly, the President has also called on Congress to pass com-
prehensive immigration reform that accomplishes three objectives:
strengthening border security, ensuring a comprehensive interior
enforcement that includes worksite enforcement, and establishing
a temporary worker program. Achieving these objectives will dra-
matically improve the security of our infrastructure and reduce the
employment magnet that draws illegal workers across the border.

ICE is dedicated and committed to this mission, and we look for-
ward to working with this subcommittee in our efforts to secure
our national interests. Thank you for inviting me, and I will be
glad to answer any questions you may have.

[The prepared statement of Mr. Allen follows:]
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CHAIRWOMAN MILLER AND MEMBERS OF THE SUBCOMMITTEE, thank you
for welcoming me here today to share with you information about the U.S. Immigration
and Customs Enforcement (ICE) of the Department of Homeland Security’s efforts in

worksite enforcement and how we are investigating and prosecuting employers that hire

illegal aliens.

INTRODUCTION

Among the Department of Homeland Security (DHS) law enforcement agencies, ICE has the
most expansive investigative authority and the largest force of investigators. Our mission is to
protect our Nation and the American people by targeting the people, money and materials that
support terrorist and criminal activities. The men and women of ICE accomplish this by
investigating and enforcing the nation’s immigration and customs laws. Working throughout the
nation’s interior, together with our DHS and other federal counterparts and with the assistance of
state and local law enforcement entities, ICE is vigorously pursuing the most egregious
employers of illegal workers, ICE is educating the private sector to institute best hiring practices,
and with its support is identifying systemic vulnerabilities that may be exploited to undermine
immigration and border controls. A large part of our worksite enforcement efforts focuses on
preventing access to critical infrastructure sectors and sites to prevent terrorism and to apprehend
those individuals who aim to do us harm. That is why the Administration has proposed a
comprehensive overhaul of the employment verification and the employer sanctions

program as part of the President’s call for comprehensive immigration reform.
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THE 1986 IRCA AND LESSONS LEARNED

ICE has substantial experience as a result of its role in implementing the 1986
Immigration Reform and Control Act (IRCA). We know its strengths and shortcomings
and I believe it will be beneficial to provide a quick review of worksite enforcement

under IRCA.

In the past, immigration investigators, to different degrees and during specific time
periods, focused on worksite violations by devoting a farge percentage of investigative
resources to enforcement of the administrative employer sanctions provisions of [IRCA.
The resulting labor-intensive inspections and audits of employment eligibility documents
only resulted in serving businesses with a Notice of Intent to Fine (NIF) or a compliance
notice. Monetary fines that were routinely mitigated or ignored had little to no deterrent
effect. The results were far from effective and the process involved endless attorney and
agent hours in discovery and litigation to adjudicate and resolve cases. Egregious
violators of the law viewed the fines as just a “cost of doing business” and therefore the
system did not serve as a true economic inducement for them to change their business

model.

Moreover, while IRCA required employers to review identity documents demonstrating
employment eligibility, its compliance standard rendered that requirement meaningless
and essentially sheltered employers who had hired unauthorized aliens. Under the 1986

law, an employer could comply with the eligibility verification process by reviewing a
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document that reasonably appeared to be genuine. Employers were not required to verify
the validity of a document and were not required to maintain a copy of the documents
that they reviewed. The ability of the employer to rely on the facial validity of a single
document and the lack of any available evidence regarding the document routinely
prevented the government from proving that the employer knew the employee was not
authorized to work. Thus, the law should reasonably require the employer to retain
copies of relevant documents and information obtained during the verification process, as
well as during the subsequent employment of a worker. It should also not allow
unscrupulous employers to be “willfully blind” to highly questionable documentation or

other facts indicative of unauthorized status.

Another detrimental result of the documentation compliance standard established under

IRCA was explosive growth in an increasingly profitable false document industry

catering to undocumented workers seeking employment,

WORKSITE ENFORCEMENT: A NEW AND BETTER APPROACH

ICE’s current worksite enforcement strategy is part of a comprehensive layered approach
that focuses on how illegal aliens get to our country, the ways in which they obtain
identity documents allowing them to become employed, and the employers who

knowingly hire them.

The ICE worksite enforcement program is just one component of the Department’s

overall Interior Enforcement Strategy and is a critical part of the Secure Border Initiative.
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ICE is bringing criminal prosecutions and using asset forfeiture as tools against
employers of illegal aliens far more than the former U.S. Immigration and
Nationalization Service, which tended to rely on administrative fines as a sanction against
such activity. Using this approach, ICE worksite investigations now support felony
charges and not just the traditional misdemeanor worksite violations under Section 274A

of the Immigration and Nationality Act.

Let me give you an example.

A recent example of our worksite efforts occurred in April of 2006, when ICE conducted
the largest such worksite enforcement operation ever undertaken. This case involved
IFCO Systems, a Houston-based company. ICE agents executed nine federal arrest
warrants, 11 search warrants, and 41 consent searches at IFCO worksite locations
throughout the United States. In addition, ICE agents apprehended 1,187 unauthorized
workers at IFCO worksites. This coordinated enforcement operation also involved
investigative agents and officers from the Department of Labor, the Social Security
Administration, the Internal Revenue Service, and the New York State Police. The
criminal defendants have been charged with conspiracy to transport and harbor unlawful
aliens for financial gain (8 U.S.C. 1324 and 18 U.S.C. 371), as well as fraud and misuse

of immigration documents (18 U.S.C. 1546).

Worksite enforcement combats alien smuggling. Alien smuggling is the importation of

people into the United States involving deliberate evasion of immigration laws. This
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offense includes bringing illegal aliens into the United States, as well as the unlawful
transportation and harboring of aliens already in the United States. In the last few
months, we have made arrests at employment agencies that served as conduits between
the criminal organizations that smuggle illegal aliens into this country and the employers

that willfully employ them.

Worksite enforcement includes critical infrastructure protection. In June of this year, an
ICE investigation apprehended 55 illegal aliens working at a construction site at Dulles
International Airport, just outside Washington, DC. Effective homeland security requires
verifying the identity of not just the passengers that board the planes, but also the
employees that work at the airports and have access to secure and sensitive areas that can

be exploited by terrorists or other criminals.

Worksite enforcement also combats human trafficking. ICE has dismantled forced labor
and prostitution rings through its worksite enforcement actions, be they Peruvian aliens in
New York or Chinese aliens in Maryland. The common threads are the greed of criminal
organizations and the desire of unwitting aliens to come here to work. Human trafficking
cases represent the most egregious forms of exploitation, as aliens are forced to work and
live for years in inhumane conditions to pay off the debt they incur for being smuggled

into the country.

Worksite enforcement combats trafficking in counterfeit goods, commercial fraud,

financial crimes, and export violations. ICE enforcement efforts leverage our legacy
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authorities to fully investigate offenses that involve the employment of illegal aliens to

promote and further these other crimes.

By careful coordination of our detention and removal resources and our investigative
operations, ICE is able not only to target the organizations unlawfully employing illegal
workers, but to detain and expeditiously remove the illegal workers encountered. For
example, in a recent case in Buffalo, New York, involving a landscape nursery, 34 illegal
workers were apprehended, detained, and voluntarily repatriated to Mexico within 24

hours.

Such actions send a strong message to illegal workers here and to foreign nationals in
their home countries that they will not be able to move from job to job in the United
States once ICE shuts down their employer. Rather, they will be detained and promptly

deported.

Of course, a key component of our worksite enforcement efforts targets the businesses
and industries that deliberately profit from the wholesale employment of illegal aliens. In
May of 2006, 85 unauthorized workers employed by Robert Pratt and other sub-
contractors for Fischer Homes, Inc., were arrested as part of an ICE-led joint federal,
state, and local investigation. In this case the targets of the investigation knowingly
harbored, transported, and employed undocumented aliens. Five supervisors were

arrested and charged with harboring illegal aliens.
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What impact will this have? Criminally charging employers who hire undocumented
aliens will create the kind of deterrence that previous enforcement efforts did not
generate. We are also identifying and seizing the assets that employers derive from
knowingly employing illegal workers, in order to remove the financial incentive to hire

unauthorized workers and to pay them substandard wages.

The magnet of employment is clearly fueling illegal immigration, but the vast majority of
employers do their best to comply with the law. ICE has provided training and tools on
our website to help employers avoid violations. However, the growing prevalence of
counterfeit documents interferes with the ability of legitimate employers to hire lawful
workers. In short, the employment process cannot continue to be tainted by the

widespread use and acceptance of fraudulent identification documents.

Accordingly, in April 2006, Deputy Attorney General Paul McNulty and Assistant
Secretary of Homeland Security for ICE Julie Myers announced the creation of ICE-led
Document and Benefit Fraud (DBF) Task Forces in 11 major metropolitan areas. These
task forces focus on the illegal benefit and fraudulent document trade that caters to aliens
in need of fraudulent documents in order to obtain illegal employment. The DBF Task
Forces are built on strong partnerships with U.S. Citizenship and Immigration Services,
the Social Security Administration, the U.S. Postal Inspection Service and the
Departments of State, Justice and Labor. The task forces identify, investigate, and

dismantle organizations that supply identity documents that enable illegal aliens,



51

terrorists, and other criminals to integrate into our society undetected and obtain

employment or other immigration benefits.

NEW TOOLS

ICE has made substantial improvements in the way we investigate and enforce worksites.
DHS supports several of the additional tools contained in pending legislation. We look
forward to working with Congress as it considers comprehensive immigration reform,

including proposals to enhance worksite enforcement.

SOCIAL SECURITY NO-MATCH DATA

The Administration has sought the authority to have additional access to Social Security
Administration no-match data to improve immigration enforcement. Greater access to
no-match data would provide important direction to ICE investigators to target their
enforcement actions toward those employers who have a disproportionate number of
these no-matches, who have reported earnings for multiple employees on the same

number and who are therefore more likely to be engaging in unlawful behavior.

FINES AND PENALTIES: A PROPOSED MODEL

Although criminal prosecution of egregious violators is our primary objective in worksite
cases, a need exists for a new and improved process of issuing fines and penalties that
carry a significant deterrent effect and that are not regarded as a mere cost of doing

business. The United States can have an effective worksite enforcement program only
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with a strong compliance program, combined with issuance of meaningful, enhanced
penalties that compound for repeat offenders.

The Administration has proposed a streamlined administrative fines and penalties process
that gives the DHS Secretary the authority to administer and adjudicate fines and
penalties. We would further propose a penalty scheme that is based on clear rules for

issuance, mitigation and collection of penalties.

As T have outlined in my testimony, ICE has greatly advanced its worksite enforcement
program and its efforts are part of a comprehensive strategy that focuses on several
different layers of the problem simultaneously; including illegal employment, document

and benefit fraud, and smuggling.

Our responsibility at ICE is to do everything we can to enforce our laws, but enforcement
alone will not solve the problem. Accordingly, the President has called on Congress to
pass comprehensive immigration reform that accomplishes three objectives:
strengthening border security; ensuring a comprehensive interior enforcement strategy
that includes worksite enforcement; and establishing a temporary worker program.
Achieving these objectives will dramatically improve the security of our infrastructure
and reduce the employment magnet that draws illegal workers across the border, while

eliminating the mistakes that accompanied the 1986 legislation.

ICE is dedicated and committed to this mission. ICE agents are working tirelessly to

attack the egregious unlawful employment of undocumented aliens that subverts the rule

10
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of law. We are working more intelligently and more efficiently to ensure the integrity of
our immigration system. That is why we, and the President, support comprehensive
immigration reform that includes interior and border enforcement in addition to a
temporary worker program. We look forward to working with this Subcommittee in our
efforts to secure our national interests. Thank you for inviting me and I will be glad to

answer any questions you may have at this time.

11
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Mrs. MILLER. Thank you. We appreciate that very much.

Our final witness today is Mr. Steve Burgess. He is the Director
of Examinations for the Small Business/Self Employed Division of
the Internal Revenue Service. As the Director of Examinations, he
oversees all compliance policy and audit activities dealing with
small business and self-employed taxpayers in the Nation. Prior to
this assignment, he served as the Acting Director of Reporting En-
forcement and was also responsible for policy issues related to abu-
sive tax avoidance transactions, anti-money laundering and the
fraud program.

Mr. Burgess, we welcome you to the subcommittee and look for-
ward to your testimony, sir.

STATEMENT OF K. STEVEN BURGESS

Mr. BURGESS. Good morning, Madam Chairwoman Miller, Rank-
ing Member Lynch and members of the subcommittee.

I am pleased this morning to discuss the Internal Revenue Serv-
ice’s limited role in the immigration debate. Comprehensive immi-
gration reform, including enhanced border security, robust interior
enforcement and temporary worker program is top administration
priority. Perhaps the most difficult part of this issue is framing it
properly and understanding fully the different yet sometimes com-
plementary roles provided by the Social Security Administration,
the U.S. Department of Homeland Security and the Internal Reve-
nue Service.

My written statement attempts to do that, as well as walk
through our role, both in identifying instances where mismatches
between employee names and Social Security numbers occur, as
well as our enforcement authority against employers. The most
critical point to keep in mind from an IRS perspective is that our
role is tax collection and administration. We want to make sure
that everyone who earns income within our borders pays the prop-
er amount of taxes, even if they may not be working here legally.

If someone is working without authorization in this country, he
or she is not absolved of tax liability. Instead of using a Social Se-
curity number to file a tax return, that person frequently uses an
individual taxpayer identification number, or what we call an I-10.
For tax year 2004, at least 2.5 million returns were filed by aliens
using an I-10. These 2.5 million returns voluntarily reported taxes
of over $5 billion. More than 2.3 million of them include income
from salaries and wages.

Under current law, the burden of preventing illegal aliens from
working in this country falls on employers. When they are hired,
an employee is charged with completing two documents which dem-
onstrate their ability to work in this country. The first is an 1-9,
which is required by the Department of Homeland Security. It is
to be completed and kept on file by the employer. The second is the
W—4 form, an IRS form on which the employee designates the num-
ber of deductions that should be made from his or her salary.

Both forms request, among other things, the Social Security
number of the employee. However, there is no requirement that the
employer verify the information that the prospective employees
provide. If the employee provides an inaccurate number, it will first
be discovered when the employer submits the W—2 form to the So-
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cial Security Administration at the end of the year. The Social Se-
curity Administration will discover that the numbers do not match
any of the information in their data base. After attempting to iden-
tify why the name and numbers do not match, the Social Security
Administration will eventually send a letter to both the employee
and the employer, asking that the correct number be submitted.

Social Security Administration, however, has no enforcement au-
thority in this area. The IRS has enforcement power, but this is not
an area in which we would normally initiate an examination. Rath-
er, this is an issue that we would review as party of a general em-
ployment tax audit.

There are several problems with this issue from an enforcement
perspective. The cases in this population tend to have very low
audit potential. The wages from mismatched W-2s are generally
very low. In 2004, the average wage reported for mismatched W-
2s was under $7,000.

We have also found that employers that have high W—-2 mis-
match rates generally do not always have corresponding problems
with fulfilling their employment tax obligations. Perhaps the most
significant is that employers can generally demonstrate that they
have requested a valid Social Security number and had reasonable
cause to believe that the Social Security number that was given
was accurate.

I will conclude by repeating the need for comprehensive immigra-
tion reform, but I urge that any changes in the current system en-
courage the type of behavior that is both desired from both employ-
ees and employers. We recognize the positive benefits of com-
prehensive reform for tax administration. For example, the creation
of a temporary worker program, will likely result in additional tax-
payers entering the system.

However, failure to enact comprehensive immigration reform
could have negative consequences for tax administrations if proce-
dures are imposed on employers and employees that have the effect
of driving certain economic activities underground.

Thank you for inviting me to testify this morning. I will be happy
to take any questions you may have.

[The prepared statement of Mr. Burgess follows:]
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Introduction

Madam Chairwoman Miller, Ranking Member Lynch, and Members of the
Subcommittee, thank you for the opportunity to appear before you this morning.

T understand the focus of today’s hearing is whether the Federal Government is doing all
it can to stem the tide of illegal employment of aliens. I am pleased to discuss the IRS’
limited role in this area.

Framing the Issues

Perhaps the most difficult part of these issues is framing them properly and understanding
fully the different, yet sometimes complementary, roles performed by the Social Security
Administration (SSA), the U.S. Department of Homeland Security (DHS), and the
Internal Revenue Service (IRS).

We at the IRS support and appreciate the jobs being done at SSA in maintaining and
protecting the Social Security Trust Funds and at DHS in enforcing our immigration
laws, but our function is fax administration. Our job is to make sure that everyone who
carns income within our borders pays the proper amount of taxes, even if they may not be
working here legally. If someone is working without authorization in this country, he/she
is not absolved of tax liability. Instead of an SSN to file a tax return, that person
frequently uses an Individual Taxpayer Identification Number (ITIN).

An ITIN is a tax processing number issued by the IRS. It is a ninc-digit number that
always begins with the number 9 and has a 7 or 8 in the fourth digit, example 9XX-7X-
XXXX,

IRS issues ITINs to individuals who are required to have a U.S. taxpayer identification
number but who do not have, and are not eligible for a Social Security Number (SSN).
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ITINs are issued regardless of immigration status because both resident and nonresident
aliens may have U.S. tax return and payment responsibilities under the Internal Revenue
Code. For example, a non-resident alien may have U.S. source income that is subject to
U.S. tax. This often occurs in accordance with the provisions of a Tax Treaty.

It is important to understand that strictly from the standpoint of tax administration, the
ITIN program is bringing taxpayers into the system. Thus far in calendar year 2006, we
have received 1.6 million applications for ITINS, up 25 percent from this time last year.

We estimate that for tax periods 1996 to 2003 that the tax liability for ITIN filers totaled
almost $50 billion.

Comprehensive immigration reform --- including enhanced border security, robust
interior enforcement, and a temporary worker program --- is a top Administration
priority. The Administration believes that worksite enforcement is critical to the success
of immigration reform. Further, as immigration laws are enforced, the Administration
believes that comprehensive immigration reform also requires us to improve those laws
by creating a temporary worker program that rejects amnesty and relieves pressure on the
border. We also recognize the positive benefits for tax administration. For example, the
creation of a temporary worker program will likely result in additional taxpayers entering
the system.

IRS’s Role in the Mismatch Program

Bach year, employers send their W-2s and W-3s to the SSA by February 28 (or March 31
if filed clectronically). The SSA processes the forims and then attempts to reconcile any
mismatches. They then send the information to IRS on a weekly basis. IRS culls out any
unusable records, as well as any W-2s that are not related to the current tax year. For Tax
Year (TY) 2004, the resulting IRS file contained more than 231 million W-2s from the
8SA. This represents a decline of approximately 6.5 percent from the corresponding file
for TY 2000.

Of the 231 million W-2s in IRS’s TY 2004 file, approximately 223 million had matching
names and SSNs. Some of these matches resulted from the SSA’s successful use of
techniques for resolving mismatches. For the balance of approximately 8 million TY
2004 W-2s for which there was no valid match, IRS used several additional methods to
match the numbers. We were able to match approximately 60,000 more names with
S8Ns, about 7.9 million W-2s where there is no valid name and SSN match.

To help correct SSN mismatches, the SSA sends letters to employers, employees and self
employed individuals asking that they take steps to match the names with the SSNs,
These letters do not go to all employers. These letters go only to certain employers.
First, letters are sent to employers who submit a wage report containing more than 10
Forms W-2 that SSA cannot process. In addition, employers who file more than 2200 W-
2’s, more than one-half of one percent (1/2 percent) of which represents mismatched
forms, also receive the letters. In TY 03, the SSA sent over 121,000 such letters to
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employers, inquiring about 7.2 million invalid W-2s. No letter was sent to the employers
of the other 0.7 million mismatches

There are two interesting aspects to the data on mismatches. The first is geographical.
Over 50 percent of the mismatches are found in four states, California, Texas, Florida and
Hlinois. California has the far greatest number of mismatches totaling nearly 2.3 million,
or approximately 29 percent of the mismatch total.

The second is economic. Based on IRS’ own analysis, about 75 percent of all
mismatched W-2s report wages of less than $10,000. If we focus only on those
mismatched W-2s with no withholding, the percentage increases to 90 percent. Only
about 2 percent of all W-2s with invalid SSNs report wages greater than $30,000. In fact,
the average wage for all mismatches is only about $6700 annually., Bear in mind, that
many employees receive more than one W-2 in a tax year, so these numbers may not
reflect an individual’s gross income.

From a tax administration perspective, we know that for TY 2004 there were
approximately $53 billion in wages reported on W-2s with invalid Social Security
Numbers, with about a quarter of that amount, or $13.3 billion, on W-2s with no
withholding. About 56 percent of the $53 billion came from W-2s reporting wages
between $10,000 and 