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1992 NON-STATUTORY EMPLOYEE STOCK. OPTION AGREEMENT

STERLING
SOFTWARE
‘This Stock Option Ag (the "A ") is entered into by and between Sterling
_Software, Inc., 2 Delaware corporation (the "Company"), and Sam Wyly, an employee, director -

or other advisor of the Company or one of its subsidiaries (the "Participant”). The Company
and the Participaat agree as fouows

‘1. Grant of Option. Pursuant 10 a duly adopted resolution of the Board of Directors
of the Company or a duly appointed committee thereof (as used herein, "Committee” shall mean
the Board of Directors of the Company or its duly appointed committee, as applicable), the
Company hereby grants to the Participant an option (the "Option") pursuant to the mules and
regulations of the Company’s 1992 Non-S v Stock Option Plan (the "Plan*) to purchase
from the Company a total of 400,000 shares of the Company’s common stock, par vatue $0.10
per share ("Common Stock"), at in exercise price per share of $29.00 (Twenty-Nine and 00/100
dollars) (the "Exercise Price”), in the amounts, during the periods and upon the terms and
conditions set forth herein and in the Plan.

2. Time of Exercise. The Option may be exercised, in whole or in part, at any time
commencing May 23, 1995,

Notwithstanding the above vesting schedule, in the event of a Change of Control (as
definad in Section 7 of the Employment Agreement dated July 7, 1987 between the Participant
and the Company and any d thereto) or a threatened Change of Control, all of the
unexercised portion of this Option shall become immediately exercisable. Whether a Change
of Control is threatened shall be determined solely by the Board of Directors of the Company.

3. Term. The Option and all rights incident tﬁe:eto shall terminate ten years from
November 23, 1994 (the "Expiration Date").

4. Restrictions on Exercise. The Option:

". (@)  May be exercised only with respect to full shares and no fractional shares
of Common Stock shall be issued upon exercise of the Option; and

(b)  May be exercised in whole or in part, but no certificates representing
shares subject to the Option shall be delivered if any requisite registration with, clearance
by, or consent, approval or authorization of, any governmental authority of any kind
having jurisdiction over the ise of the Option, or issuance of securities upon such
exercise, shall not have been obtained or secured.
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5. Manner of Exercise. The Option may be exercised by written notice to the
Company of the number of shares being purchased and the Exercise Price to be paid,
accompanied by the following:

(a)  Full payment of the Exercise Price in United States dollars, or in shares
of Common Stock then owned by the Participant, or in any other form of valid
consideration, or a combination of any of the foregoing as required by the Committee in
its discretion; and

i execare such documents as the Company in
its discretion shall deem necessary to (i) evidence such exercise of the Option, (i)
determine whether registration is then required under the Securities Act of 1933, as then
in effect, and (}if) comply with or satisfy the requirements of the Securities Act of 1933,
or any other federal, state or local law, as then in effect.

If Coraomon Stock is to constitute all or any portion of the Exercise Price, it shall be
valved at its fair market value, as determined by the Committee on the basis of such factors as
the Committce may deem appropriate; provided that if at the time the determination of fair
market value is made, the shares of Common Stock are admitted to trading on a national
securities exchange for which sale prices are regularly reported, the fair market value of the
shares shall not be less than the lower of (i) the mean between the closing bid and asked prices
reparted for, or (if) the closing price of, the Common Stock on that exchange on the mest recent
trading day preceding the date on which the Option is exercised. For purposes of the preceding
sentence, the term “national securities exchange” shall also include the National Association of
Securities Dealers Automated Quotation System and the over-the-counter market. Any federal,
state or local taxes required to be paid or withheld at the time of exercise shall be paid or
withheld in full prior to any delivery of shares upon exercise.

6. Transferability of Options. This Option may be transferred by the holder hereof
upon five (5) days prior written notice to the Company.

7. Rights as Stockholder. Neither the Participant nor any of the Parficipant’s
beneficiaries shall be deemed to have any rights as a stockholder with respect to any shares
covered by the. Option until the issuance of a certificate to the Participant for such shares.

8. Capital Adjustments. The mumber of shares of Common Stock covered by the
Option evidenced by this Agreement, and the Exercise Price thereof, shall be subject to
adjustment to reflect any stock dividend, stock split, share combination, exchange of shares,
recapitalization, merger, consolidation, separation, reorganization, liquidation, or the like of,
or in any manuer involving the Company. Except as provided in this Section 8, ne adjustment
shall be made for dividends or other rights for which the record date is prior to the issuance of
the certificate or certificates representing shares issued pursuant to the Option.

2-
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9. Rights in Event of Death of Participant. If the Participant dies prior to the
Expiration Date, any unexercised portion of the Option shall become immediately exercisable
and shall continue to be exercisable in accordance with the terms of this Agreement by the
Participant’s estate or a person who acquired the right to exercise the Option by bequest or
inheritance or by reason of the death of the Participant or, if applicable, by any transferee of the
Option.

10.  Stock Purchased for Investment. Unless the shares are covered by a then current
and effective registration statement under the Securities Act of 1933, as then in effect, the
Participant;-by-accepting the-Option; represents; warrants; COVeNsms and agrees on bebalf of the
Participant and the Participant’s transferees that 2ll shares of Common Stock purchased upon the
exercise of the Option will be acquired for investment and not for resale or distribution, and that
upon each exercise of any portion of the Option, the person entitled to exercise the same shall
furnish evidence satisfactory to the Company (including a written and signed representation) to

the effect that the shares are being acquired in good faith for investment and not for resale or
distribution,

11.  Notices. Each notice relating to this Agreement shall be in writing and delivered
in person or by certified mail to the proper address, Each notice shall be deemed to have been
given on the date it is received. Each notice to the Company shall be addressed to it at its
principal office, now 8080 North Central Expressway, Suite 1100, Dallas, Texas 75206,
attention of the Secretary. Each notice to the Participant or other person or persons then entitled
to-exercise the Option shall be addressed to the Participant or such other person or persons at
the Participant's address specified below., Anyone to whom a notice may be given under this
Agreement may designate a new address by notice to that effect.

12.  Rights in Event of Termination of Employment Other Than as a Result of Death.
If the Participant ceases to be employed by the Company or one of its subsidiaries prior to the
Expiration Date, other than as a result of death, any unexercised portion of the Option shall
continue 1o be exercisable in accordanice with the terms of this Agreement by the Participant or,
if applicable, by any transferes of the Option,

13.  Emplayment. This Agreement does not confer upon the Participant any right to
be smployed or to contimue in the employ of the Company or any of its subsidiaries, nor does
it in any way interfere with the right of the Company or any such subsidiary to terminate the
employment of the Participant at any time.

14.  No Obligation to Exercise Oprion. This Agresment does not impose any
obligation upon the Participant to exercise the Option.

15.  Law Governing. This Agreement is intended to be performed in the State of
Texas and shall be construed and enforced in accordance with and governed by the laws of such

State, except as to matters of corporate law, which shall be governed by the laws of the State
of Delaware,
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IN WITNESS WHEREQF, the Company and the Participant bave executed this
Agreement as of the 23rd day of November, 1994,

STERLING SOFTWARE, INC.

o G A

— &filing T Williams

President and Chief Executive Officer

PARTICIPAN\T:@ //W(ﬁ

Signature

 _Gm WMy

Print Name

Address for Notice

L0 N Oondrat Bepwy. LB3I

Thllas TX 95904

374973/D
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MICHAELS STORES, INC.
NON-STATUTORY STOCK OPTION AGREEMENT

This Non-Statutory Stock Option Agreement (the "Agreement") ‘is
entered into by and between Michaels Stores, Inc., a Delaware
corporation (the "Company"), and Charles J. Wyly, Jr., an employee,
director or other advisor of the Company or one of its subsidiaries
(the "Participant"). The Company and the Participant agree as

follows:

1. . Grant of Option. Pursuant to a duly adopted resolution
of the Board of Directors of the Company or a duly appointed
committee thereof (collectively referred to herein as the "Boarg"%),
the Company hereby grants to the Participant a non-statutory optior
(the “Option") pursuant to the rules and regulations of the
Company’s 1992 Non-Statutory Stock Option Plan (the "Plan") to
purchase from the Company a total of 300,000 shares of the
Company‘s Common Stock, par value $.10 per share ("Common Stock"),
at an exercise price per share of $20.625 (the "Exercise Price'"),
in the amounts, during the periods and upon the terms and
conditions set forth herein.

2. Time of Exercise. Subject to the other terms hereof, the

Option may be exercised, in whole oxr in part, according to the
following schedule:

Percentage Exercisable Date

28% August 19, 1993
25% August 19, 1994
25% August 19, 1995
25% August 19, 1996

The unexercised portion of the Option from one period may be
carried over to a subsequent period or periods and the right of the
Participant to exercise the Option as to such unexercised portion
shall continue for the entire term. KNotwithstanding the foregoing,
however, the Option shall become immediately exercisable in full if
either (i) the Company’s net income per share over any period of
four consecutive fiscal quarters is at least $2.00 or (ii) the
average closing price of the Company’s Common Stock as quoted by
NASDAQ or "any stock exchange over any period of 90 consecutive
calendar days is at least $40.00 per share, in either case giving
appropriate effect to, and making appropriate adjustment for, any
change in capitalization of the Company, such as a stock dividend,
stock split, reverse stock split, share combination, exchange of
shares, merger, consolidation, reorganization, liguidation, or the
like, of or by the Company. In no event may the Option be
exercised in whole or in part after the expiration of the term
described in Section 3 below.

MSNY 815795
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3. Term. Subject to the other terms hereof, the Option and
all rights incident thereto shall terminate on August 18, 1997.

4, estrictions o eycise. The Option:
(a) May be exercised only with respect to full shares

and no fractional shares of Common Stock shall be issued upon
exercise of the Option; and

g {b)y—May—be—exercised—in—wheole—or—in—part,—but—no
certificates representing shares subject to the Option shall be
delivered 1f any requisite registration with, clearance by, or
consent, approval or authorization of, any governmental authority
of any kind having jurisdiction over the exercise of the Option, or
issuance of securitids upon such exercise, shall not have been
taken or secured.

5. Manner of Exercise. The Option may be exercised by
written notice to the Company of the number of shares being
purchased and the Exercise Price to be paid, accompanied by the
following: .

(a) (i) Full payment of the Exercise Price in United States
Dollars, or in shares of Commoh Stock then owned by the
Participant, or in any other form of valid consideration, (ii) a
copy of irrevocable instructions from the Participant to a broker
or dealer, reasonably acceptable to the Company, to sell certain of
the shares purchased upon exercise of the Option or pledge them as
collateral for a loan and promptly deliver to the Company the
amount of sale or loan proceeds necessary to pay the Exercise
Price, or (iii) a combination of any of the foregoing as required
by the Board in its discretion; and

(b} An undertaking to furnish or execute such documents as
the Company in its discretion shall deem necessary (i) to evidence
such exercise of the Option, (ii) to determine whether registration
is then required under the Securities Act of 1933, as then in
effect and (iii) to comply with or satisfy the requirements of the
Securities Act of 1933, or any other federal, state or local law,
as then in effect.

If Common Stock is to constitute all or any portion of the Exercise
Price, it shall be valued at its fair market value, as determined
by the Board on the basis of such factors as the Board may deen
appropriate; provided that if at the time the determination of fair
market value is made, the shares of Common Stock are admitted to
trading on a national securities exchange for which sale prices are
regularly reported, the fair market value of the shares shall not
be less than the lower of (i) the mean between the closing bid and
asked prices reported for, or (ii) the closing trade price of, the
Common Stock on that exchange on the date or most recent trading
day preceding the date on which the Option is exercised. For

\stke\opt\81982.np - 2
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purposes of the preceding sentence, the term "national: securities
exchange” shall include without limitation the National Association
of Securities Dealers Automated Quotation System and the over-the-
counter market. Any federal, state or local taxes required to be
paid or withheld at the time of exercise shall be paid or withheld
in full prior to any delivery of shares upon exercise. Upon due
exercise of the Option, the Company shall issue such shares
registered in the name of the person exercising the Option or as
directed by such person in writing reasonably acceptable to the
_Company

6. Transferability _of oOption. This Option may be
transferred by the holder hereof upon five (5) days prior written
notice to the Company.

7. Rights as Stockholder. Neither the Participant nor any
of the Participant’s beneficiaries shall be deemed to have any
rights as a stockholder with respect to any shares covered by the
Option until the issuance of a certificate to the Participant for
such shares. *

8. C. t ustme .. If the outstanding shares of Common
Stock are increased, decreased, changed into or exchanged for a
different number or kind of shares ‘or securities through merger,
consolidation, combination, exchange of shares, other
reorganization, recapitalization, reclassification, stock dividend,
stock split or reverse stock split, an appropriate and
proportionate adjustment shall be made changing the number or kind
of shares allocated to unexercised portions of the Option. Any
such adjustment shall be made without ¢hange in the aggregate
Exercise Price applicable to the unexercised portions of the
Option, but with a corresponding adjustment in the Exercise Price
for each share covered by such unexercised portions. Except as
otherwise specifically provided herein, no adjustment shall be made
for dividends or other rights for which the record date is prior to
the issuance of the certificate or certificates representing shares
issued pursuant to the Option.

9. . Rights in FEvent of Death of Partjcipant. If the
Participant dies prior to termination of the Participant’s rights
to exercise the Option in accordance with the provisions of this
Agreement without having exercised the Option as to all shares
covered thereby, the Option may be fully exercised as to the
unexercised portion thereof and subject to all other conditions of
the Plan and this Agreement by the Participant’s estate or a persen
who acquired the right to exercise the Option by bequest or
inheritance or by reason of the death of the Participant, provided
the period during which the Option may be so exercised shall not
continue beyond the expiration of the Option or one year from the
date of the Participant’s death, whichever date first occurs.

MSNY 915797
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10. vestment. Unless the shares are
covered by a then current and effective registration statement
under the Securities Act of 1933, as then in effect, the
Participant, by accepting the Option, represents, warrants,
covenants and agrees on behalf of the Participant and the
Participant’s transferees that all shares of Common Stock purchased
upon the exercise of the Option will be acguired for investment and
not for resale or distribution, and that upon each exercise of any
portion of the Option, the person entitled to exercise the same
shall furnish evidence satisfactory to the Company (including a
written and signed representation) to the effect that the shares
are being acquired in good faith for investment and not for resale
or distribution. The Participant’ understands and agrees that all
certificates evidencing any 'of the shares purchased upon the
exercise of the Option shall béar a legend, prominently stamped or
printed thereon, reading substantially as follows:

The shares represented by this certificate have not been
registered under the Securities Act of 1933, as amended (the
"Act®), or the securities law of any state (a "State Act").
The shares have been acquired for investment and may not be
transferred or otherwise disposed of unless such shares are
then registered under the Act and any applicable State Acts or
the issuer has received an cpinion of counsel, satisfactory to
the issuer, that such transfer does not require registration
under the Act or any State Act.

11. Notices. Each notice relating to this Agreement shall be
in writing and delivered in person or by certified mail to the
proper address. Each notice shall be deemed to have been given on
the date it is received. Each notice to the Company shall be
addressed to it at its principal office, now 5931 Campus Circle
brive, Irving, Texas 75063, Attention: Secretary. Each notice to
the Partxcipant or other person or persons then entitled to
exercise the Option shall be addressed to the Participant or such
other person or persons at the Participant’s address specified
below. Anyone to whom a notice may be given under this Agreement
may designate a new address by notice to that effect.

12. No Obligation to Exercise Option. This Agreement does
no:ilmpose any obligation upon the Participant to exercise the
Option.

13. Emplovment. This Agreement does not confer upon the
Partlczpant any right to be employed or to continue in the employ
or service of the Company or any of its subsidiaries, nor does it
in any way interfere with the right of the Company or any such
subsidiary to terminate the employment or service of the
Participant at any time.
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14. W A% This Agreement is intended to be
performed in the State ot Texas and shall be construed and enforced
in accordance with and governed by the laws of such State, except
as to matters of corporate law, which shall be governed by the laws
of the State of Delaware.

IN WITNESS WHEREOF, the Company and the Participant have
executed this Agreement as ‘of the 13th day of August, 1992.

MICHAELS STORES, INC.

%fﬂ
L3644 1010

Social Security Number

Address for Notice to Participant:

MSNY 815799
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STERLING COMMERCE, "INC
1996 STOCK OFPTION PLAN

Stock Option Adgreement

This Stock Option Agreement (the "Agreement"”) is entered
xate—bywaad-between—stesiing—eemme;ee~—;aer-a—9elaware
corporation (the "Company"), and Sam Wyly (the "participant®).
The Company and the Partlc;pant agree as follows:

1. Grant of stock option. Pursuant to a duly adopted
resolution of the Special Stock Option Committee on February 12,
1996 (the "Date of Grant®), the Company hereby grants to the
Participant, upon the terms and conditions set forth below and
subject to the terms and conditions of the Company’s 1996 Stock
Option Plan (the "Plan"), an option (the “Stock Option®) to
purchase from the Company a total of 3,000,000 shares of the
Company’s common stock, par value $0.01 per share )
("Common Stock®), at an exercise price per share {the . $ 24
"gption Price") equal to the price per share to the public of the
shares of Common Stock offered and sold by the Company in the
underwritten initial offering of the Common Stock ("IPOY).
Notwithstanding the foregoing, this Stock Option will be
effective on the date on which the purchase and sale of the
Common Stock pursuant teo the IPO first ceccurs and may not be
exercised prior to such date. Any terms, when used in this
Agreement with initial capltal letters but not defined herein,
have the same meanings as in the Plan, the provisions of which
are incorporated into this Agreement by reference. The
Participant acknowledges receipt of a copy of the Plan.

2. Time of Bxercise. The Stock Option may be exercised,
in whole or in part, at any time on or after the date on which
this Stock Option becomes effective, as provided in Section 1,
without regard to whether the Participant is an employee of the
Company or any Subsidiary at the time of exercise. In no event
may the Stock Option be exercised in whole or in part, however,
after the expiration of the term described in Section 3 below.

3. Tern. The Stock Option will expire and all rights
under this Agreement will terminate on the tenth anniversary of
the Date cof Grant,

4. . Rest ct .ons_on Exercise. Thg_stchmggtign:

{a) may be exercised only with respect to full shares
and no fractional shares of Common Stock will be issued upon
exercise of the Stock Option; and

(b} mway be exercised in whele or in part, but no
certificates représenting shares subject to the Stock Optien

DLMAIND2 Doe: 210247 1 L
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will be delivered if any requisite registration with,
clearance by, or consent, approval or authorizat%on.of, any
governmental authority of any kind having jurisdiction over
the exercise of the Stock Option, or issuance of securities
upon such exercise, has not been obtained or secured.

. 5. _Manner of Exercise. The Stock Option may be exercised

by written notice to the Company of the number of shares being
purchased and the Option Price to be paid, accompanied by full
payment of the Option Price (a) in cash or by check acceptable to
the Company, (b} by the transfer to the Company of shares of
Common Stock owned by the Participant for at least six months and
having an aggregate fair market value per share at the date of
exercise equal to the aggregate Option Price {provided that the
payment method described in this clause (b) will not be available
at any time that the Company is prohibited from purchasing or
acqguiring such shares of Common Stock), or (¢) by a combination
of any of the foregoing, provided that payment of the Option
Price may alsc be made by deferred payment from the proceeds of
sale through a bank or broker of some or all of the shares to
which the exercise relates. Any federal, state or local taxes
reguired to be paid or withheld at the time of exercise will be
paid or withheld in full prior to any delivery of shares upon
exarciss.

6. . Transferabilityv of Stock Options. This Stock Option

may be transferred by the Participant on five days prior written
notice to the Company.

7. Rights as Stockholder. Neither the Participant nor any

of the Participant’s beneficiaries will be deemed to have any
rights as a stockholder with respect to any shares covered by the
Stock Option until the issuance of a certificate to the
Participant for such shares.

8. Adjustments. The number of shares of Common Stock
covered by the Stock Option evidenced by this Agreement, and the
Option Price therecof, will be subject to adjustment as provided
in the Plan. No adjustment will Be nmade for dividends or other
rights for which the record date is prior to the issuance of the
certificate or certificates representing shares issued pursuant
to the Stock Option.

oo 8. Rights ip Fvent of Death of ticipant. _In_the .event. .. ____
'Of the déatn of the participant, the Stock Option may be
exerc@sed by the Participant’s estate or a person who acquired

the right to exercise the Stock Option by beguest or inheritance

or by reason of the death of the Participant. In no event may

the Stock Option be exercised after the expiration date set forth

in Section 3.

DLMAINGZ Do 210247 1 ~2= WYL
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10. Sto P se or Investmwent. Unless the shares are
covered by a then current and effective registration statement
under the Securities Act of 1833, as then in effect, the
Participant, by accepting the Stock Option, represents, warrants,
covenants and agrees on behalf of the Participant and the
Dawf-h--i?nni-lc transferess that all shares of Common Stock

purchased upon the exercise of the Stock Opticn will be acguired
for investment and not for resale or distribution, and that upen
each exercise of any portion of the Stock Option, the person
entitled to exercise the same will furnish evidence satisfactory
to the Company (including a written and signed representation) to
the effect that the shares are being acquired in good faith for
investment and not for resale or distribution. The Participant
agrees to furnish or execute such documents as the Company in its
discretion deems necessary to (a) evidence such exercise of the
Stock Option, (b) determine whether registration is then required
under the Securities Act of 1933, as then in effect, and (¢} .
comply with or satisfy the requirements of the Securities Act of
1933, or any other federal, state or local law, as then in~
effect.

11. Notices. Fach notice relating to this Agreement will
be in writing and delivered in persen or by certified mail to the
proper address. Each notice will be deemed to have been given on
the date it is received. Each notice to the Company will be
addressed to it at its principal office, now B080 Noxrth Central
Expressway, Suite 1100, Dallas, Texas 75206, attention of the
Secretary. Each notice to the Participant or other person or
persons then entitled to exercise the Stock Option will be
addressed to the Participant or such other person or persons at
the Participant’s address specified belew. Anyone to whom a
notice may be given under this Agreement may designate a new
address by notice to that effect.

12. Emplovment. This Agreement does not confer upon the
Participant any right to be employed or to continue in the employ
of the Company or any Subsidiary, nor does it in any way
interfere with the right of the Company or any Subsidiary to
terminate the employment of the Participant at any time.

13. No obligation to Exercise Stock Option. This Agreement
does not impose any obligation upon the Participant to exercise
the Stock Option. e e

14. Amepdments. The Special Stock Option Committee may,
without the consent of the Participant, amend this Agreement, or
otherwise take action, to accelerate the time or times at which
the Stock Option may be exercised, to extend the term described
in Section 3 above, to waive any other condition or restriction
applicable to the Stock Option or to the exercise of the Stock
Option, to reduce the Option Price and to make any other change

DLMAING? Dos: 210247 1 -3= WYL
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pernitted to be made under the Plan without the consent of the
Participant; and may amend the Agreement in any other respect
with the consent of the Participant.

15. gGoverning Law. 'This Agreement is intended to be
-performed i the State of Texas and will be construed and—
enforced in accordance with and governed by the laws of such
state, except as to mattaers of corporate law, which will be
governed by the laws of the atate of Delawars.

IN WITNESS WHEREOF, the Company and the Participant have
executed this Agreement as of the Jat day of February, 1996.

STERLING COMMERCE, INC.

eE AR

By:
Sterlipd L. Willianms -
Chairman and Chief Executive
Officer

PARTICIPANT:

By: M
Sam Wyly e éﬂ

Social Security Number:

Address for Notice:
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AMENDMENT TO
NON-STATUTORY STOCK ON AGRE]

THIS AMENDMENT, made and entered into as of the X} _day of [N #¢imbhe(” 1995,
between Sterling Software, Inc., a Delaware corporation (the “Company™); Sam Wyly, an
individua! (the “Participant™); and Aundyr Trust Company Limited, Trustee of The Crazy Horse
Trust, a trust created under the laws of the Isie of Man (“Transferee”).

-
T

WHEREAS, the Company and Participant have entered into that certain Non-Statutory
Stock Option Agreement dated as of November 23, 1994 (the “Option Agreement”), pursuant to
which the Participant was granted an option to purchase 400,000 shares of Common Stock of the
Company at an exercise price of $29.00 per share (the “Option”); and

WHEREAS, Participant has transferred and does hereby transfer his right to purchase
400,000 shares of Common Stock of the Company under the Option Agreement to Transferee;
and

WHEREAS, it is necessary and desirable to amend the Option Agreement to reflect such
transfer.

NOW, THEREFORE, for and in consideration of the promises, covenants and conditions
contained herein, the parties hereto agree as follows:

1. The Participant hereby transfers and gifis his rights, title and interest under and to
the Option Agreement to Transferee effective as of the date set forth above,

2. The initial paragraph of the Option Agreement is hereby amended in its entirety to
read as follows:

This Amended Non-~Statutory Sgck Option Ag (the “Agr 1) is
0 entered into by and betw S}er‘ling ﬁgg;wm, Ing., a Delaware corporation (the

“Comparny”™), and AundygLimited, a corporation organized in the Isle of Man, British
Isles, acting as Trustee of the The Crazy Horse Trust, a trust created under the laws of the
Isle of Man (“Optionee’™); the Optionee is the transferee from Sam Wyly of the option to
purchase shares of the Company’s common stock granted pursvant to the Non-Statutory
Stock Option Agreement dated November 23, 1994, between the Company and Sam
Wyly. The Company and Optionee agree as follows:

3. At every place where the Option Agreement uses the term “Participant”, that term
shall be replaced with the term “Optionee”,

4. There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originally written,

Permanent Subcommittee on Investigations
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EXECUTED as of the day and year first above written,

STERLING SOFTWARE, INC.

amenini 5.dog

ecutive Vice President

PARTICIPANT

_Saulhl”
O

TRANSFEREE

AUNDYR TRUST COMPANY LIMITED, Trustes

CONFIDENTIA
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AMENDMENT TQ
NON-STATUTORY STOCK QPTION AGREEMENT

THIS AMENDMENT, made and entered into as of the 3gi day of Qogeanis-, 1995,
between Sterling Software, Inc., a Delaware corporation {(the “Company™); Charles J. Wyly, Jr. an
individual (the “Participant™), and Lorne House Trust Limited, Trustee of The Woody

WITNESSETH:

WHEREAS, the Company and Participant have entered into that certain Non-Statutory
Stock Option Agreement dated as of November 23, 1954 (the “Option Agreement™), pursuant to
which the Participant was granted an option to purchase 400,000 shares of Common Stock of the
Company at an exercise price of $29,00 per share (the “Option”); and

WHEREAS, Participant has transferred and does hereby transfer his right to purchase
300,000 shares of Common Stock of the Company under the Option Agreement to Transferee;
and

WHEREAS, it is necessary and desirable to amend the Option Agreement to reflect such
transfer.

NOW, THEREFORE, for and in considerstion of the promises, covenants and conditions
contained herein, the parties hereto agree as follows:

1. The Participant hereby transfers and gifts his rights, title and interest under and to
the Option Agreement to Transferee effective as of the date set forth above.

2. The initial paragraph of the Option Agr is hereby ded in its entirety to
read as follows:

This Amended Non-Statutory Stock Option Agreement {the “Agreement™) is
entered into by and between Sterling Software, Inc., a Delaware corporation (the
“Company™), and Lome House Limited, a corporation organized in the Isle of Man,
British Isles, acting as Trustee of The Woody International Trust, a trust creatsd undes the
taws of the Isle of Man ("Optionee™); the Opti isthe feree from Charles J. Wyly,
Jr. of the option to purchase shares of the Company's common stock granted pursuant to
the Non-Statutory Stock Option Agreement dated November 23, 1994 between the
Company and Charles J. Wyly, Jr. The Company and Optiones agres as follows:

3. At every place where the Option Agreement uses the term “Participant”, that term
shall be replaced with the term “Optiones™.

4, There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originally written,

+
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EXECUTED as of the day and year first above written.

STERLING SOFTWARE, INC.

nnette Meier,
Ixecutive Vice President

PARTICIPANT

L ady)-

Charles J. Wyly, Jr. !

TRANSFEREE:

LORNE HOUSE TRUST LIMITED, Trustee
of The Woody International Trust

D PR ) 1

s, “aReIons "
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STERLING COMMERCE, INC.
1996 STOCK OPTION PLAN

e

This Third Amendment to Stock Opuon Agreement (this "Amendmmt‘) is entered mm
by and betwe:n Sb:dmg Commm ., 2 Dc!aware ootpommn (the "Company”), and

A, TheCompanymdSamWyiyenmmdmasmckOpmnAgreemem,dmd
Fehruary 12, 1996 (the "Agreement*).

B. ByAmemimenthtockOpuonAgiment dated March 7, 1996, Sam Wyly
transferred his rights under the Agrrement to Aundyr Trust Company Limited, TmstecofThc
CrazycheTnnt,aMcxeatedunderth&IzmoftheIsleofMan(“Anndyr’)

C. By Secomd Amendment to Stock Option Agreement, dated March 7, 1996,
Aundyr transferred its rights under the Agreement to the Paticipant,

D.  For good and valuable consiieration, receipt of which is hereby acknowledged,
the Company and the Participant desire to-amend the Agreoment as set forth below.

NOW, THERERORE, the Company and the Participant agree as follows:
L Section 2 of the Agreement {5 hercby amended in its entirety 0 read as follows:

*2.  Time o Fxercise. The Stock Option may be exercised, in whole
or in part, at any time on or after the sccond business day after the first
anniversary of the record date (the "Recond Date™) estuhlished by the Board of
Directors of Sterliog Sof:ware,lnc ("Sterling Software”) with respect fo the
spociol dividond ipth the - dictrib to all holders of Starfing
Soﬁwarescommnstock,parvalueimpexshaxe,ofanshmsofcommon
stock, per value §.01 per shate, of the Company owned by Sterling Software on
the Record Date. Notwithstanding the foregoing, in the event of a Change in
Control (s hereinafter defined) or a threatened Change in Comtrol, all of the
unexercised portion of the Stock Option will become immediately exerciseable.
Whether 2 Change in Cantrol is threatensd will bo determined solely by the
Board. The Stock Option may be exervised without regard to whether the
Participant is an employse of the Company or any Subsidiary at the time of
exercise. Tn ni event may the Sinck Option he exarcised in whole or in part,
however, after the axpiration of the term deseribed in Section 3 below.

of this Ap t, “Chn.ngo in Comml" moans tho

Tor
< agourrence-of anyof Mfollowmg ovents: e e

@) the Company is mergsd, ronsolidarst or teorganizedd dnin or with
anotber corporation or other Jegal person, and as 2 result of such merger, consolidation
or reorgmiation loss than two-thirde of the combinad vating power of the then-
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Suk”) of such corpotatiter orperson immediirly sfier such transaction are held i the

—-...agpiegaie by the holders of Voting Stock of the Company immediately prior to such
transaction;

()  the Company sells or otherwise transfers all or substantially alf of its
assets (o another corporation or other legal person, and sz a result of such sale or
transfor less than two-thirds of the combined voting power of the then-outstanding

. Voting Siock of such corporation or person immediately after such sale or transfer is
held in the aggregate by the holders of Voting Stock of the Company immediately prior
to soch salz or wansfer;

(¢) there i5 a report filed on Schedule 13D or Schedule 14D-1 {or any
successor schedule, form or report), cach as promulgated pursuant to the Act,
disclosing that any person (as the texm “pervon™ is used in Section 13(d)(3) ar Section
14(d)(2) of the Act) has become the beneficial owner (as the term “beneficial owner” is
defined under Rule 13d.3 or any successor mle or regulation promulgated vnder the
Act) of securities representing 20% ox more of the combined voring power of the then-
outstanding Voting Stock of the Company;

(@ the Company files 2 report or proxy statement with the Securities and
Exchange Commission putsuant to ¢he Act disclosing in Tesponse to Form 8-K or
Schedule 14A {or any successor schedule, form or report or item thersin) that & change
in contml of the Company has acostered or will necur in the fotare putrspant to any
then-existing contract or transaction; or

()  if, during any period of two consccotive years, individuals who at the
beginning of any snch period comstitute the directors of the Company cease for any
reason 1o constitate at least a majority thereof; provided, however, that for puposes of
this clause (2) each director who is first elected, or first nominated for election by the
Company's stockholdess, by a vote of at least two-thirds of the directors of the
Company (or a committee thereof) then still in office who were dirsctors of the

y at the beginning of any such period will be deemed to have been a director of
tbccompanyatthebcg:mnngofsud:pmod

Notwithstanding the foregoing provisions of clanses (¢) or (d) above, unless otherwise
determined in a specific case by majority vote of the Board, a "Chango in Control” will not be
deemedmhxveoccunadfotputpuswufdanse(c)ardausc(d}abovcsalclybmse(A)the
Company, (B) a Sebsidiary, (C} any Company-sponsored employee stock ownership plan or
any other employee benefit plan of the Company or any Subsidiary or (D) Sterfing Software,
Ing. or auy of its wholly owiid subsidiaries (collestively, "SEWY) either files or bocomes
obligated to file s report or 2 proxy staterment under or in response to Schedule 13D, Schedule
14D-1, FonnS—KorScheduleuA(ormymomsorschedulc form or report or item therein)
_tndor tho Aot disolosing bane[ivinl uwnwubip by it of shdres of Votlng Stock of the Company,
“Wiiedigr it excess of 20% or otherwise, or because the Company rports that & change i T
conm!oﬂheCompwyhasowuuedurw:ﬂmwrmmefum:ebymscnofsuchbenaﬁcm
ownerchip or a2y incsesse or docrease thoreof: provided, howawer, that tha exesptinn
contained in clanse (D) shove with Tespect to the beneficial ownership of Voting Stock of the

2
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Company by SSW will expire, withour further action, cffective as of the date on which SSW
no longer beneficially owns move than 10% of the outstaading Voting Stock of the Company.”

2. Tn alt other respacts, the terms of the Agreement will remsin in full force and -

This Amendment is effective as of September 13, 1996.

STERLING COMMERCE; ING:

By: MM/ e %

PARTICIPANT

Moberly Limited, an Isle of Man corporation
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AMENDMENT TO
NON-STATUTORY STOCK OPTION AGREEMENT

THIS AMENDMENT, made and entered into as of the _Zﬁi day of Qgggmbm 1995,
between Michaels Stores, Inc., a Delaware corporation (the “Company”); Charles J. Wyly, Jr., an
individual (the “Participant™); and MeesPierson (Isle of Man) Limited, Trustee of The Maroon
Creek Trust, a trust created under the laws of the Isle of Man (“Transferee”).

WITNESSETH:

WHEREAS, the Company and Participant have entered into that certain Non-Statutory
Stock Option Agreement dated as of the 19th day of August, 1992 (the “Option Agreement”),
pursuant to which the Participant was granted an option to purchase 300,000 shares of Common
Stock of the Company at an exercise price of $20.625 per share which price has been reduced to
$17.00 pursuant to the attached amendments dated September 28, 1995 (the “Option”); and

WHEREAS, Participant has transferred and does hereby transfer his rights under the
Option Agreement to Transferee; and

WHEREAS, it is necessary and desirable to amend the Option Agreement to reflect such
transfer.

NOW, THEREFORE, for and in consideration of the promises, covenants and conditions
contained herein, the parties hereto agree as follows:

1. The Participant hereby transfers and gifts his rights, title and interest under and to
the Option Agreement to Transferee effective as of the date set forth above.

2. The initial paragraph of the Option Agreement is hereby amended in its entirety to
read as follows:

This Amended Non-Statutory Stock Option Agreement (the “Agreement”) is
entered into by and between Michaels Stores, Inc., a Delaware corporation (the
“Company”), and Lome House Limited, a corporation organized in the Isle of Man,
British Isles, acting as Trustee of the The Maroon Creek Trust, a trust created under the
laws of the Isle of Man (“Optionee”); the Optionee is the transferee from Charles J. Wyly,
Jr. of the option to purchase shares of the Company’s common stock granted pursuant to
the Non-Statutory Stock Option Agreement dated August 19, 1992, between the
Company and Charles J. Wyly, Jr. The Company and Optionee agree as follows:

3. At every place where the Option Agreement uses the term “Participant”, that term
shall be replaced with the term “Optionee”.

4, There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originally written.
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EXECUTED as of the day and year first above written.

MICHAELS STORES, INC.

amenbint.doc

By.

Mark V. Beasley,

Vice President d(
PARTICIPANT

kYol )

Charles J. Wyly, Ir.

TRANSFEREE

MEESPIERSON (ISLE OF MAN) LIMITED,
Trustee of The Maroon Creek Trust

By: DQN&LD H. egﬁggxk

s DieecroR

Feanicis WeB8B

%@eﬁ@& SEerzTAmy

CONFIDENTIAL
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AGREEMENT TO
TRANSFER STOCK OPTIONS

AND
__ANEND STOCK OPTION AGREEMENT~———"""" o
TS AGREEMENT is made (he 23" day of July, 2002, between Computer Associates Inte:matmual,
Inc. (the “Company™), Chardes J. Wylx, ir. (“Optionee”) and Quayle Limited (“Transferes™).

WHEREAS, the Company ant Optionee have previously ted an Opftion Ag dated March
31, 1997 (the “Option Agreement”), pursuant o which Optionee was issued an option to purchase 56 340 shares
of the Company’s Common Stock atan exercise price of $24.1835 per share {the “Option™), and

WHEREAS, Optionee represcnts that he has, to date, exercised the Option for an aggregate of 0~
shares, and

WHEREAS, the Option Agreanent allows for the transfer of the Option upon five days written notice
to the Compuany; and

WHEREAS, Optionee wishes to transfer his rights under the Oplion and the Option Agreement wilh
rtzpect 10 56,340 shares of the Compuny Common Stock (the “Transferred Option Shareg™) to Transferee;

NOW THEREFORE, the partics ugrece as follows:

1. The five-day notice peried is hereby waived by the Recretary of the Company punaruii to Section ¢
the Option Agreesnent.

2. Optionee hereby gives notice to Corpany that it is exercising its right o transfer the Option pursuant to
Section 6 of the Option Agreement,

3. The Option Agreament 35 hereby amended to 1o
tespect to the Transferred Option Shares.

vt that the Transferee is the Option holder w

4. Transteree shall be entitled to a1l of the rights of Ophonee under and pursuant to the Option Agresment
with respect to the Transferred Option Shares and, by this the Transferee agrees to be
‘bound by all of the termns of the Option greement

5. All parties acknowledge that the transfer of the Transferred Optien Shares by Optionee to Trmsferee is
a taxable transaction to Optiones und that Optionze shall be responsible for the 7porting of such transaction and
payment of any taxes with respect thersto,

Executed as of the date set forth below,

CONMPANY: TRANSFEREE:
Conputer Associates International, Inc. Quayle Limited M
By: By: ;ﬁ'\" P
( TRWTAY pd
Title: _S4E NP - che Tite: DI
Date: Q3w -¥V Date: A-10- 02
OPTION HOLDER A
/’*"
%i/w»&)(?/ﬁﬂ’ 3 X -
By: Date:__Sepk. 17, 3003

Charles 1. Wyly, Jr.

CA 001671
. CONFIDENTE
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AGREEMENT TO
TRANSFER STOCK OPTIONS

AMEND STOCK OPTION AGREEMENT

T THIS AGREEMENT {5 made the 73% day of Jaly, Z00Z, between Computer Associates international,
Ine. (the “Company”), Charles §. Wyly, Jr. {*Optionee™) and Quayle Limited (“Transferee™).

WHEREAS, the Company and Optiones have previously d an Option Ag t dated Qctober
8, 1996 (the “Option Agrecment™), pursuant to which 01)110)106 was issued an option fo purchase 450,720 shares
of the Company’ s Common Stock at an exercise price of $25.071 per share (the “Option™); and

WHEREAS, Optionee represeats that he has, to date, exercised the Option for an aggrepate of 0
shares, and

WHEREAS, the Option Agreement allows for the transfer of the Option upon five days written notice !
1o the Compauy, and

WHEREAS, Optiones wishes to transfer his rights under the Optionand the Option Agreement with
respect to 450,720 shares of the Company Comumnon Stock (the “Transferred Oplum Shares”) to Transferee;

NOW THEREFORE, the parﬂes agree as follows:

1. The five-day notice period is hereby waived by the Secretary of the Company pursuant to Section 6 of
the Option Agresment.
2. Optionee bereby gives notice to Company that it is exercising is right to transfer the Option pursuant to

Section 6 of the Option Apreement.

3. The Option Agrecment is hereby amended to reflect that the Transferes is the Option holder with
respect to the Transferrcs Option Shares.

4. Transferee shall be entitled to all of the rights of Optionee under and p to the Option A
with respect to the 't ferred Option Shares and, by ing this agr the Transfcree agrees to be
bound by all of the tenus of the Option Agreement.

S A3 partics acknowledge that the transfer of the Transferred Option Shares by Optionee to Transferee is
2 taxable trusaction to Optionee and that Optionet shall be responsible for the reporting of such transaction and
payment of any taxes with respect thereto.

Executed a5 of thz date s2t forth below.

COMPANY: TRANSFEREE:
Computer Assqgiates Inicrnational, Inc Quayle Limited
2% i S
i ST VA NTS
Title: Ex£z N© - <P Title: D 11LF € Ta R
Date: 423 =/ Date: 410~ 02
OPTION HOLDER
QW\J? Date:__Sopl. 17,2005
Charles 1 Wyly, . ¢

CA. 001672
CONFIDENTIAL

Confidential Treatment
Requested by CA
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AGREEMENT TO
TRANSFER STOCK OFTIONS
AND

AMEND STOCK OPTION AGREEMENT

THIS AGREEMENT is made the 23" day of July, 2002, between Computer Associates International,
Inc. {the “Company”), Sam Wyly (“Optionee™) and Greenbriar Limited (“Transferee”).

WHEREAS, the Company and Optionee have previously d an Option Ag dated October
8, 1996 {the “Option Agreement”}, pursuant to which Optionee was issued an option to purchase 859,185 shares
of the Company’s Coramon Stock at an exercise price of $25.071 per share {the “Option™); and

WHEREAS, Optionee represents that he has, to date, exercised the Option for an aggregate of ~0-
shares; and

WHEREAS, the Option Agreement allows for the transfer of the Option upon five days written natice
to-the Company; and

WHEREAS, Optionze wishes to transfer his rights under the Option and the Option Agreement with
respect to 859,185 shares of the Company Common Stock (the “Transferred Option Shares”) to Transferes;

NOW THEREFORE, the parties agree as follows:

1. The five-day notice period is hereby waived by the Secretary of the Company pursuant to Section 6 of
the Option Agreement.
2 Optionee hereby gives notice to Company that it is exercising its right to transfer the Option pursuant to

Section & of the Option Agreement.

3. The Option Agreement is hereby amended to reflect th. 4 the Transferee is the Option holder with

res;.- <t to the Transferved Option Shares, .

4. Transferee shall be entitled to all of the rights of Optionee under and pursuant to the Option Agreement
with respect to the Transferred Option Shares and, by ing this ag , the Transferee agrees to be

bound by all of the termss of the Option Agreement.

5. All parties acknowledge that the transfer of the Transferred Option Shares by Optionee to Transferee is
a taxable transaction to Optionee and that Optionee shall be responsible for the reporting of such transaction and
pa: ment of any taxes with respect thereto.

Executed as of the date set forth below.

COMPANY: TRANSFEREE:
Comp Associates International, Inc, Greenbriar Limited
By: By: [ = 20
¥ r\"/ TFa Zhfk 4 HEDins 4

Title: __Ere N <f Tite: P e cield,
Date: VT3 Y Date:
OPTION HOLDER
By: { A Date: 7700 Thot] Doz

Sam Wyly

alir/oo-

CA.001673
CONFIDENTIAL
Confidential Treatment
Requested by CA
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AGREEMENT TO
TRANSFER STOCK OPTIONS
AND

THIS AGREEMENT is made the 23" day of July, 2002, betwocn Computer Associates International
Inc. {the “Company”™), Sam Wyly (“Optionee”) and Greenbriar Limited (“Transferee”).

WHEREAS, the Company and Optionee have previously excculcd an Option Agreement datcd March
31, 1997 {the “Option Agr ), p to which Opti: was issued an option to purchase 112,680 shares
of the Company's Common Stock at an exercise price of $24 1835 per share (the “Option™); and

WHEREAS, Optionee represents that he has, to date, exercised the Option for an aggregate of ~0-
shares; and

WHEREAS, the Option Agresment allows for the transfer of the Option upon five days written notice
to the Company; and

WHEREAS, Optionee wishes to transfer his rights under the Option and the Option Agreement with
respect to 112,680 shares of the Compeny Common Stock {the “Transferred Gption Shares™) to Transferee;

NOW THEREFORE, the parties agree as follows:

1. The five-day notice period is hereby waived by the Secretary of the Company pursuant te Section 6 of
the Option Agreement.
2. Optionee hereby gives notice to Company that it is exercising its right to transfer the Option pursuant to

Section § of the Option Agreement.

3. The Option Agreement is hereby amended to reflect that the Transferee is the Option holder with
respect to the Transferred Option Shares.

4. Transferee shall be entitled to 2ll of the rights of Optionee under and pursuant to the Option Agreement
with respect to the Transferred Option Shares and, by ing this ag the Transferee agrees to be
bound by all of the terms of the Option Agreement.

5. All parties acknowledge that the transfer of the Transferred Option Shares by Optionee to Transferee is
a taxable transaction to Optionee and that Optionee shall be responsible for the reporting of such transaction and
payment of any taxes with respect thereto.

Executed as of the date set forth below.

COMPANY: TRANSFEREE:
Computer Asso@n;l,ntemnﬁona!, Inc Greenbriar 7
By: By: € ~
¥y n Y. 44 L Hel 0 N G
Title:_Exat NP - oPo Title: G B8 T
Date: __ 3787 Date: P2 o Tes st 22207,

OPTION H%
By: (k Date: a { 17 ‘1()3/
Sam Wyly (dj

CA 001674
CONFIDENTIAL
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MILLIMAN & ROBERTSON, INC.

Actuaries and Consultants

3800 First Interstate Bank
1445 Ross Avenue
Dallas, Texas 752022711
Telephone: 214/855-0100
Fax: 214/855-0850

~April 30,1992 I

M, Charles J. Wyly, Jr.

8080 North Central Expressway
Suite 1100, LB-31

Dallas, Texas 75206

Re: Private Annuity Agreement Between Charles J. Wyly, Jr. and Roaring Creek Limited
Dear Mr. Wyly:
As req) d by Sharyl Rob we have calculated the annual annuity payment under the

Private Anpuity Agreement between Charles J. Wyly, Jr, (Annuitant) and Roaring Creek
Limited (Obligor).

Our calculations indicate that the annual annuity payment, with the first
payment to be made on November 1, 1998 and to continue for your lifetime,
is $705,645.

Our calculations were based on the following information:

> Birth date of Charles J. Wyly, Jr.: Oclober 13, 1933
» Value of securities being transferred
under the terms of the agresment: $3,304,687
» Agresmaent date: April 13, 1992
» Intprest rate specified in ag B8.4% p annually

The amount of the annual annuity payment was calcnlated according to the provisions of
Section I of the Annuity Agreement, The annual annulty payment of $708,645 includes the

I i t (at 8.4% P ly} for the { period b the agree-
ment date and the annuily starting date (November 1, 1998) as specified by Section 2.4(b) of the
Agreement.

Albany » Atlasta » Boston # Chicago » Cincinnati « Dallas « Deuver « Hartford « Housion
Indianspolis « Ervine « Los Angeles « Milwaukee « Minneapolis « New York » Gmaba s Philadeiphia
Phoenix + Portland » St. Louiz ¢ Salt Luke City  San Diego » San Francisco » Seattle  Wasbington, D.C.

Internationally WOODROW MILLIMAN
Australix ¢ Austria » Belgium ¢ Bermuds « Canada » Channel Islands « Denmark
France » Germany « Ireland » Italy » Mexico » Netherlands » New Zealand « Norway
ilippines « Spain » United Kingdom » United States « West Indies
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Mr. Charles J. Wyly, Jr. .2 April 30, 1952

In accordance with Section 2.3 of the Agreement, our calculation utilized the Table R(1), based
on Life Table 80 CNSMT Single Life Remainder factor using an interest rate of 8.4%. This
factor was retrieved from the table published in Internal Revenue Service Notice 89-60 and has
a value of .33528 for age 65. The age 65 annuity factor produced from this value is:

1 - 33528
228 - 79133

With respect to the Private Annuity Agreement, the role of Milliman & Robertson was strictly
confined to calculating the annual annuity payment called for under the provisions of Section II
of the Agreement. We are not rendering an opinion on any other aspect of this transaction.

Please lot us know if you have any questions or if we can provide you with any additional
information.

Certified by: Reviewed by:

e %ﬂ%
Eric Ammann, FSA Michael §. Zwiener, FSA
Consulting Actuary Cansul Actuary

BA/MIZ/gss
ce:  Roaring Creek Limited
Attention: Sharyl Robertson

One East First Street
Reno, Nevada 89501

CANREWYLPEVREPL ET WYL

MILLIMAN & ROBERTSON, INC.

CONFIDENTIAL
SECI00028289
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MILLIMAN & ROBERTSON, INC.

Actuaries and Consultants

3800 Firat Interstate Bank
1445 Ross Avenue
Dallas, Texas 75202-2711
‘Telephone: 214/855-0100
Fax; 214/855-0950

“April 30, 1992

Mr. Sam Wyly

8080 North Central Expressway
Suite 1100, LB-31

Dallas, Texas 75206

Re: Privaie Annuity Agreement Between Sam Wyly and Morehouse Limited
Dear Mr. Wyly:

¥,

As req d by Sharyl Rob we have d the annual annuity payment under the
Private Annuity Agreement between Sam Wyly {(Annuitant) end Morehouse Limited (Obligor).

Our calculations indicate that the annual annuity payment, with the first
payment to be made on November 1, 1999 and to continue for your lifetime,
is $600,534,

Qur caleulations were based on the following information:

» Birth date of Sam Wyly: October 4, 1934
» Valus of securitiss being transferred
under the torms of the agreement: $2,584,653
» Agreament date: April 15, 1992
» Interest rate specifisd In ag 84% W y

The amount of the annual annuity payment was calculated according to the provisions of
Section II of the Annuity Agreement. The annual annufty payment of $600,534 includes the

adfu {at8.4% ip d ly} for the period bx the agree-
ment date and the annulty starting date (November 1, 1993) as specified by Section 2.4(b} of the
Agreemaent.

Albany » Atlants ¢ Boston » Chicago « Cincinsati » Detlas » Denver » Hartford o Houston
Indianapolis » Irvine « Los Angeles » Milwaukee « Minneapolis » New York » Omaha + Philadelphis
Phoenix  Portiand « 5. Louis + Sal Lake City ¢ Sas Diego » San Francisco » Seattie » Washington, D.C.

Internationally WOODROW MILLIMAN
Australia e Austriz « Belgium « Bermuda » Canada » Channel Islands » Denmark
France » Germany » Ireland = Italy « Mexico « Netherlands » New Zealaod « Norway
Philippines » Spain « United Kingdons » United States » West fadies
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Mr. Sam Wyly -2- April 30, 1992

In accordance with Section 2.3 of the Agreement, our calculation utilized the Table R(1}), based
on Life Table 80 CNSMT Single Life Remainder factor using an interest rate of 8.4%. This
factor was retrisved from the table published in Internal R Service Notice 89-60 and has
a value of 33528 for age 65. The age 65 annuity factor produced from this value is:

1735528 goimm

084

With respect to the Private Annuity Agreement, the role of Milliman & Roberison was strictly
confined to calculating the annual annuity payment called for under the provisions of Section I
of the Agreement. We are not rendering an opinion on any other aspect of this transaction.

Please let us know if you have any questions or if we can provide you with any additional
information.

Certified by:

é/é/ 7%%%,

Eric Ammann, FSA
Consulting Actuary

EAMIZ/gss

cc:  Morehouse Limited
Attention: Sharyl Rot
One Fast First Street
Reno, Nevada 89501

Reviewed by:

CAWRKIVYL.PBREP-LET.WYL

MILLIMAN & ROBERTSON, INC.

CONFIDENTIAL
SECI00628303
PSH00040170



April 30, 1992

Re: FPrivate Annuity Agreement Between Sam Wyly and Rickland Limited

Dear Mr. Wyly:

As req d by Sharyl Rob wchavecalcnlmdtﬁeamnalgmnirypgmundgthe
Private Annuity Agn b Sam Wyly (Annuitant) and Richland Limited (Obligor),
Qur calculations indicate that the I ity payment, with the fest
payment to be made an November 1, 1999 and to continue for your lifetime,

is $704,009,

Our calculations were based on the following inforration:
> Birth ctate of Sam Wyly: October 4, 1834

» Value of securnities being fransferrad
Y- under the terms of the agresment: $3,030,000

» Agresment dats: April 15, 1932
» Interest rate specified in ag 8.4% compounded annually

The amount of the annual annuity p was calculated ding to the provisions of
Section II of the Annuity Agreement. The annual y pay of $704,009 the

adju {at 8.4% P snually) for the deterral period between the agree-
maent date and the annuily starting dute (November 1, 1999) as specified by Section 2.4(b} of the
Agreemant.

Albeny » Atizaes » Boson ¢ Chicago « Clacinmad « Dallas s Demver « Harfocd « Houston
Indixmapotis o lrvine » Los Amgeies o Milwaubes « Minneapolis o New York o Oumbe « Philielphia
Phaenix « Portiand « Sk Louis » Selt Lake Ciry » Sa Dinyo » San Feancisco » Senttle « Waskingto, .C.

Internationaily WOODROW MILLIMAN
Austratia « Austria » Belgium « Becmuda » Canads » Channef Ustands « Denmark
France « Germany « Ireland « Italy » Mexico « Netheriands « New Zealtnd « Norway
Philippines « Spain + United Kingdom » United States » West Indies

Permanent Subcommittee on Juvestigations
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Mr. Sam Wyly -2- April 30, 1992

In accordance with Section 2.3 of the Agreement, our calculation utilized the Tabie R(1), based
on Life Table 80 CNSMT Single Lifs Remainder factor using an interest rate of 8.4%. This
factor was retrieved from the table published in Intemal Revenue Service Notice 89-60 and has
a value of 33528 for age 65. The age 65 annuity factor produced from this value is:

1-.33528 _ 1513333
5 791333

‘With respect to the Private Annuity Agreement, the role of Milliman & Robertson was strictly
confined to calculating the annual annnity payment cafled for under the provisions of Section I
of the Agreemment. We are not rendeding an opinion on any other aspect of this transaction.

Please let us know if you have any questions or if we can provide you with any additional
e son. .

e -

Erxic Ammann, FSA MichaelJ. Zwiener, FSA
Consulting Actuary Actoary
BA/MTZ/gss

cc:  Richland Limited

A ion: Sharyl Rob
One East First Street
Reno, Nevada 89501

CRNRKWYLPERERLET. WYL,

MILLIMAN & ROBERTSON, INC.

CONFIDENTIAL
SECI00028311
PSI00040178



¥
MILLIMAN & ROBERTSON, INC.
Actuaries and Consultants
3800 First Interstase Bank
1445 Roxw Aveniue
B
Tt £14/855-0950
Aprdl 30, 1992
Mz, Sam Wyly
8080 North Central Expressway
Suite 1100, L3-31
Dallas, Texas 75206
Re: Private Annuity Ag By Sam Wyly and East Bators Rouge Limited
Dear Mr. Wyly:
As d by Sharyl Rob wehavecalculamdtbeamalmmypaymwmduthe

Private AnnmyAgxwmmbatweenSamWyly(Ammmm)md&s:anngehmwd
(Obligor).

Our calculations indicate that the / annuity payment, with the first
payment to be made on November 1, 19993ndtoconmueforyunrhfenme.
is $1,536342.

Qur calculations were based on the following information:
> Bith dats of Sam Wyly: October 4, 193¢

> Value of secunties being transtorred
under the terms of the agreement: $6,508,375

» Agreement datg: April 13, 1992

» interast rate specified in agr 8.4%

pounded annually

The amount of the annual annuity payment was calculated acconding to the of
Sectmn]Infﬂ:cAmunyAgmenm mmmmmmmmﬂﬂmmmm

d) (ar 84% P annuaily) for the deferral period betwsen the agres-
m.nfdmmdtho ly starting date (No 1, 1999} as specitied by Section 2.4(b) of the
Agreement.

Albuay « Atiania « Boston » Chicago » Cincinnati + Dullas ¢ Denver « Hartford « Housen
Indisnapolis + Irvine ¢ Los Angeles « Milwaukes » Minmespolis » New York » Oniaba o Philadelphin
Phoenix » Porcdand « St. Louis + Salt Lake City + San Diego » San Framcisco « Seanthe « Waahisgton, D,C.

Internationsily WOODROW MILLIMAN
Austraiia « Austria » Beigium o Bermuda « Canada s Chansed Islunds » Denmark
France « Germany » Ircland « lialy « Mexico « Netherlands « New Zealand « Norway
Philippines » Spain « United Kingdom « United Staces « West Indies
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Mr. Sam Wyly .2- April 30, 1992

In accordance with Section 2.3 of the Agreement, our calculation utilized the Tabls R(1), based
on Life Table 80 CNSMT Single Life Remainder factor using an interest rats of 8.4%. This
factor was retrieved from the table published in Internal Revenne Service Notice 89-60 and has
a value of 33528 for age 65. The age 65 annuity factor produced from this value is:

1 - 33528
ot 79133
" 53

‘With respect to the Private Annuity Agreement, the role of Milliman & Robertson was swictly
confined to calculating the amnual annuity payment called for under the provisions of Section I
of the Agreement. We are not rendering an opinion on any other aspect of this transaction.

}’kaelqtusknowifymhawmyquwﬁmsorifwempmvﬁemwithmyaddiﬁmnl

information.

Certified by: Reviewed by:
2o P wl)
m Michael §. Twiener, FSA
EA/MIZigss

cc: Bast Baton Rouge Limised

" One East Fist Street
Reno, Nevada 89501

CONTOIWYLPREPLET. WL

MILLIMAN & ROBERTSON, INC.

CONFIDENTIAL
SECT00028315
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MILLIMAN & ROBERTSON, INC.

Actuaries and Consultants

3800 First Intersmre Bank
1445 Ross Avenue
Dallas, Texas 75202-2711
Telopbone: 214/855-0100

Fax: 214/855.0950 -
April 30, 1992

Ms. Caroline D. Wyly

cfo Mr. Charles 1. Wyly, Jr.
3080 North Central Expressway
Suite 1100, LB-31

Dallas, Texas 75206

Re: Private Annuity Agreement Between Caroline D. Wyly and Maroon Limited -
Dear Ms. Wyly:
As requested by Sharyl Robertson, we have caleulated the annual armuity payment under the

Private Anpuity Agreement between Caroline D. Wyly (Annuitant) and Maroon Limited
{Obligor).

Our calculations indicate that the annual annuity paymsent, with the first
payment to be made on March 1, 1999 and to continue for your lifetime, is
$727,688.

Qur calculations were based on the following information:

» Birth data of Caroline D. Wyly: February 23, 1934
» Value of securfiies being transferred

under the lerms of the agrsement: $3,304,687
» Agrsement date: Aprit 13, 1992

» Interest rate specified in agresment: 8.4% compoundad annually

The amount of the annual annuity payment was calculated according ¢o the provisions of
Section II of the Annuity Agreement. The annual annulty payment of $727,688 Includes the
j t adju {at 3.4% e ded ily) for the deferrai period bety the agree-
ment date and the annuity starting date (March 1, 1959) as specified by Section 2.4(b} of ths
Agreement. : .

Albany » Auanix « Bostas » Chicage  Ciocinnaii » Dallss » Denver » Hartdord » Houston
Indianapolia » frvine + Los Angeles « Milwaukee » Minnespolis » New York « Omaha » Philadelphia
Phoenix « Portlasd « St. Louis » Salt Lake City * San Diege  San Francisce » Seanle » Washingion, D.C.

» Denmarik
nd « Norway

nf Permanent Subcommittee on Investigations
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Ms. Caroline D. Wyly -2- April 30, 1992

In accordance with Section 2.3 of the Agreement, our calculation utilized the Table R(1), based
on Life Table 80 CNSMT Singls Lifs Remainder factor using an imerest rate of 8.4%. This
factor was retrizved from the table published in Intzmal Revenue Service Notice 89-60 and has
a value of .33528 for age 65. The age 65 annuity factor produced from this value is:

1733528 . 7913333

With respect to the Private Annuity Agreement, the role of Milliman & Roberson was strictly
confined to calculating the annual annuity payment cafled for under the provisions of Section II
of the Agreement. We are not rendexing an opinion on any other aspect of this transaction.

Please let us know if you have any questions or if we can provide you with any additional
information.

Certified by: Revigwed by:

C///’/Z’/ it

Eric Ammann, FSA
Consulting Actuary

EAMIZfgss

cc: Maroon Limited
Attention: Sharyl Robertson
One East First Street
Reno, Nevada 89501

CXWRIWWYL.PRVRER-LET WYL

MILLIMAN & ROBERTSON, INC.

CONFIDENTIAL
SECI00073781
PSI00085648
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ASSIGNMENT AND ASSUMPTION AGREEMENT

This Assignment and Assumption Agreement (the "Agreement”) is entered into as of the
13th day of April, 1992, by and between Roaring Fork Limited, a Nevada corporation
~(*Assignor”), and Roaring Fork Limited, an Isle of Man Corporation (" Assignes").

WITNESSEIH:

WHEREAS, Assignor has entered into that certain Private Annuity Agreement dated
April 13, 1992 (the "Annuity Agreement™), by and between Assignor and Caroline D. Wyly (the
"Anmnuitant"); and

WHEREAS, pursuant to the terms of the Annuity Agreement, Assignor is obligated to
make certain payments to Annuitant (the "Annuity Obligation”); and

WHEREAS, in consideration of the Annuity Obligation, the Annuitant assigned to
Assignor all of Annuitant’s right, title and interest in and to the securities identified in Schedule
"A" attached hereto (the "Securities”); and

WHEREAS, Assignor wishes to be relieved of its financial responsibilities and other
cbligations with respect to the payments under the Annuity Agreement; and

WHEREAS, Assignee deems it advisable and in the best interests of Assignee to assume
Assignor's obligations under the Annuity Agreement in consideration of the receipt by it of the
Securities,

NOW, THEREFORE, in consideration of the premisas, the mutual agreements herein
contained, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the partiés hereto agree as follows:

1. Assignee hereby aprees 10 assume the fiability to make all payments due under the
Annuity Agreement and to assume all other obligations of Assignor under the terms of the
Annuity Agreement from and after the effective date of this Agreement, and to hold Assignor
harmless from any further liability under the Annuity Agreement with respect to any annuity
payments that may become due and payable thereunder in the future.

. 2. In consideration of the assumption of the Annuity Agreement by Assignee,
Assignor hereby assigns all right, title and interest of Assignee in and to the Securities.

3. ) Assignor hereby expressly warrants that, as of the effective date of this
Agreement, it owns all right, title and interest in and to the Securities and that it has the right

J—
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and power 10 dispose of the Securities to Assignee in accordance with the terms and conditions
set forth herein,

4. Assignee hereby agrees and expressly warrants that it will notify Annuitant of the
existence and effect of this Agreement and will provide Annuitant with a copy of this
Agreement, PNt

I

IN WITNESS WHEREOF, the parties hereby enter into this Agreement to be effective
for all purposes as of the date first above written,
ASSIGNOR:
ROARING FORK LIMITED, a Nevada
corporation

By: )#(,V\«Jf . /eﬁ—r’*edo("vv
Its: /)JI‘J 41‘&( 44:*

ASSIGNEE:

ROARING FORK LIMITED, an Isle of
Man co; tion

i)
CH T
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SCHEDULE "A"

1. Non-Statutory Stock Option to purchase 166,500 shares of the Common Stock, $0.10
par value per share, of Sterling Software, Inc., issued pursnant to Non-Statutery
— __Stock Option Agreement dated September 16, 1986, amended January 13, 1988 an -
May 1, 1989, e

2. Series B Warrant to purchase 101,182 shares of the Common Stock, $0.10 par value
per share, of Sterfing Software, Inc., issued pursuant to Series B Warrant
Certificate dated August 13, 1985, amended January 13, 1988 and May 1, 1989,

3. Series E Warrant to purchase 16,000 shares of the Common Stock, $0.10 par value
per share, of Sterling Software, Inc., issued pursuant to Series E Warrant
Agreement dated January 3, 1989,

4. Series E Warrant to purchase 32,000 shares of the Common Stock, $0.10 par value
per share, of Sterling Software, Inc., issued pursuant to Series E Warrant
Agreement dated January 3, 1989, amended May 1, 1989,

5. Series F Warrant to purchase 8,750 shares of the Common Stock, $0.10 par value
per share, of Sterling Software, Inc., issued pursuant to Series F Warrant
Agreement dated January 3, 1989.

6. Series F Warrant to purchase 11,500 shares of the Common Stock, $0.10 par value

per share, of Sterling Software, Inc., issned pursuant to Series F Warrant
Agreement dated January 3, 1989,

WIS
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ASSIGNMENT AND ASSUMPTION AGREEMENT

This Assignment and Assumption Agreement (the “Agreement”) is entered into as of the
15th day of April, 1992, by and between Tensas Limited, a Nevada corporation ("Assignor"),
and Tensas Limited, an Isle of Man Corporation ("Assignee”).

WIINESSEIR:

WHERBAS, Assignor has entered into that certain Private Anmuity Agreement dated
April 15, 1992 (the "Annuity Agrecment™), by and between Assignor and Sam Wyly (the
" Annuitant*); and

WHERREAS, pursuant to the terms of the Annuity Agreement, Assignor is obligated to
make certain paymenis to Annuitant (the "Annuity Obligation”); and

WHEREAS, in consideration of the Annuity Obligation, the Annuitant assigned to
Assignor all of Annuitant’s right, title and interest in and 1o the securities identified in Schedule
*A" attached hereto (the "Securities"); and

WHEREAS, Assignor wishes fo be relieved of its financial responsibilities and other
obligations with respect to the payments under the Annuity Agreement; and

WHERRAS, Assignee desms it advisable and in the best interests of Assignee to assume
Assignor's obligations under the Annuity Agreement in consideration of the receipt by it of the
Securities.

NOW, THEREFORE, in consideration of the premises, the mutual agreements herein
contained, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereto agree as follows:

1. Assignee hereby agrees to assume the liability to make all payments due under the
Annuity Agr and to all other obligations of Assignor under the terms of the
Annuity Agreement from and after the effective date of this Agreement, and to hold Assignor
harmless from any further liability under the Annuity Agreement with respect to any annuity
payments that may become due and payable thereunder in the futute,

2. In consideration of the assumption of the Annuity Agreement by Assignes,
Assignor hereby assigns all right, title and interest of Assignee in and to the Securities,

3. Assignor hereby expréssly warrants fhdt, 2% of the effective date of this
Agreement, it owns all right, title and interest in and to the Securities and that it has the right
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and power 1o dispose of the Sscurities to Assignee in accordance with the terms and conditions
set forth herein.

4. Assignee hereby agrees and expressly warrants that it will notify Annuitant of the
exisience and effect of this Agreement and will provide Annuitant with a copy of this
Agreement.

IN WITNESS WHEREOF, the parties hereby enter into this Agreement to be effective
for all purposes as of the date first above written.

ASSIGNOR:

TENSAS LIMITED,
2 Nevada corporation

By: Jé/n%»@ }@{a}m
Its: /O/wa&ﬁmf‘

ASSIGNEE:

CONFIDENTIAL
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BCEEDULE ™a*

Warrant to purchase 150,000 shares of the Common 8tock, $0,10
par value per share, of Michaels Stores, Inc., issued pursuant
to Purchase Warrant dated November 20, 1$84, anendsd October
24, 1990, subject to options to purchase 25,000 shares of the
Warrant held by Roaring Creek Limited, a Nevada corporation,

WM S

and options to purchase 25,000 shares of the Warrant held by
Maroon Limited, a Nevada coporation.

Non~statutory Btock Option to purchase 110,000 shares of the
Common Stock, $0.10 par value per share, of Miochaels Btores,
Inc., issued pursuant to Non-Statutory S8tock Option Agresment
dated August 4, 1986, amended Decembsr 112, 1987, August 8,
1989 and Octobar 24, 19%0.

CONFIDENTIAL
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ASSIGNMENT AND ASSUMPTION AGREEMENT
. This Assignment and Assumption Agreement (the "Agreement®) is entered into as of the

15th day of April, 1992, by and between East Baton Rouge Limited, a Névada corporatioh
(*Assignor"), and East RBaton Rouge Limited, an Isle of Man Corporation ("Assignes®).

WIINESSEINH: .

WHEREAS, Assignor has entered into that certain Private Annuity Agreement dated
April 15, 1992 (the “Annuity Agreement"), by and between Assignor and Sam Wyly (the
* Annuitant™); and

WHEREAS, pursuant to the terms of the Annuity Agreement, Assignor is obligated to
make certain payments to Annuitant (the *Annuity Obligation®); and

WHEREAS, in consideration of the Annuity Obligation, the Annuitant assigned to
Assignor all of Annuitant’s right, title and interest in and to the securities identified in Schedule
*A* attached hereto (the "Securities"); and

WHEREAS, Assignor wishes to be relievéd of its financial responsibilities and other
obligations with respect to the payments under the Annuity Agreement; and

WHEREAS, Assignee deems it advisable and in the best interests of Assignee to assume
Assignor’s obligations under the Annuity Agreement in consideration of the receipt by it of the
Securities.

NOW, THEREFORE, in consideration of the premises, the mutual agreements herein
contained, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereto agree as follows:

1. Assignes hereby agrees to assume the liability to make all payments due under the
Annuity Agresment and to assume all other obligations of Assignor under the terms of the
Annuity Agreement from and after the effective date of this Agreement, and to hold Assignor
harmless from any further liability under the Annuity Agreement with respect to any annuity
payments that may become due and payable thereunder in the future.

2, In consideration of the assumption of the Annuity Agreement by Assignee,
Assignor hereby assigns all right, title and interest of Assignee in and to the Securities.

3. Assignor hereby expressly warrants that, as of the effective date of this
Agreement, it owns all right, title and interest in and to the Securities and that it has the right

MSNY 818493
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and power to dispose of the Securities to Assignee in accordance with the terms and conditions
set forth herein.

4, Assignee hereby agrees and expressly warrants that it will notify Annuitant of the
existence and effect of this Agreement and will provide Annuitant with 2 copy of this
Agreement. —

IN WITNESS WHEREOF, the parties hereby enter into this Agreement to be effective
for all purposes as of the date first above written.

ASSIGNOR:

EAST BATON ROUGE LIMITED,
a Nevada corporation

-}/KZ, l/ Lo f don,
Its: ﬁ!«; (‘Q«A’f

ASSIGNEE:

BATON ROUGE LIMITED,
an Is!e corporation

@um

[=4avy
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SCHEDULE "A*

1. Non-Statutory Stock Option to purchase 200,000 shares of the Common Stock, $0.10 par
~———value-per-share, of Michaels Stores, Inc., issued pursuant to Non-Statutory Stock Option
Agreement dated February 2, 1988, amended August 8, 1989 and October 24,1990, —————

2. Non-Statutory Stock Option to purchase 175,000 shares of the Common Stock, $0.10 par

value per share, of Michaels Stores, Inc., issued pursuant to Non-Statutory Stock Option
Agresment dated August 22, 1990, amended October 24, 1990.

MSNY 818495
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PRATTER, TEDDER & GRAVES
- ATTORNETS AY LAW
CENTURY CITY OFFICE ) QRARDE COUNTY TFFICK

D0} AYENUT OF THE STARS HOO YOWN & COUNTRY ROAD

SIXTECHTH FLOOR BUTE YOO

LOS ANGELES, CA BODET oRANGE, CA BESGE

TELEPHOME (11X Z78-2267 TELEAHONE (214 BE7-0170

FAX [213) RYD 4B TAX {7142 6671884

REPLY TO e e

April 9, 1992

Michaels Stores Inc.

8080 N, Central Expressway
Suite 1100

Dallas, Texas 75206

Dear Michagls Stom Inc.,

Attached is the tax opinion dated February 28,1992, in which Intemal Revenue Code Section
83 is discussed with respect to the sale of Michaels Stores, Inc, Options to a Nevada
Corporation for a Private Annuity of equal value issued to Caroline D. Wyly.

This is to inform you that you may rely on this opinion with respect to the taxation matters.
discussed therein,

Very truly yours;

e

o~
By s Al A

-David Tedder

Attorney-at-Law

I Permanent Subcommittee on Investigations
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PRATTER, TEDDER & GRAVES

ATTORNEYS AT LAW

CENTURY CITY OFFICE CRANGE COUNTY OFFICE

1801 AYENUE OF THE STARS OO TOWN & COUNTRY RDAR
RIXTEENTH FLOOR SUNTE OO
LOS ANGELES, CA 90087 QRANGE, CA 92008
TRLEPHONE (213} 270-2287 TELEPNONT {714 007 QITQ
PAR 21N} LTS 4040 FAK (7i4) 6QT 150
REFLY YO,
April 9, 1992
Sterling Software Inc.
8080 N. Central Expressway
Suite 1100
Dallas, Texas 75206

Dear Sterling Software Inc.,

Attached is the tax opinion dated February 28,1992, in which Internal Revenue Code Section
83 is discussed with respect to the sale of Sterling Software, Inc. Warrants to a Nevada
Corporation for a Private Annuity of equal vaiue issued to Caroline D. Wyly.

This is to inform you that yoﬁ may rely on this opinion with ‘respect to tlie taxation matters
discussed therein.

Very truly yours,
/"'\
FAN /) ‘Jl/'.f""n’
By 7, LU H L
David Tedder
Altorney-at-Law

PSI-WYBR 00192
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PRATTER, TEDDER & GRAVES

ATTORNEYS AT LAW

CENTUAY CITY OFPICE DRANGE COUNTY OFFICE
1Ot AVENUE OF THE STARS GO YOWN & COUNTRY ROAD
SITEENTH FLOOR suItE Y00
LGS ANDELLS, £A GOOBY ORAKDE, CA BRODS
TELEMHONE (213) 270 -2287 TELEFHONE (714} 68670170
FAR I3 2YE- SRAD PAX 734 HET 1504

P Orange

- February 28,1992 o AP S

Ms. Caroline D. Wyly
8U30-North Central Expressway, Suite 4
Dallas, Texas 75206

Dear Ms. Wyly:

You have requested the opinion of PRATTER, TEDDER &
GRAVES concerning the 1992 federal income tax consequences that
are likely to apply to the proposed sale of "Securities” herein defined
and identified in Schedule A, in exchange for a private annuity, with
such sale occurring during the 1992 taxable year.

Our analysis and opinion are based upon the facts and information as
set forth herein and our assumption that these facts and information
present a true, accurate, and complete description of the facts that are

relevant to the proposed transaction described herein and the taxation
issues we are addressing herein.

We have reviewed the various legal documents and other information
in connection with this proposed plan. This opinion assumes that the
program will be implemented in a manner that is unmodified from the
proposed program described herein.

We have only been requested to examine the material federal tax

aspects that relate to the proposed program described herein. We
have not been requested to examine other laws and concerns that

PSI-WYBR 00193
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pertain to the business transactions and/or the proposed program.
Consequently, although numercus federal and state laws and
Regulations apply to the business transactions, we expressly disclaim
any opinion as to the effect of such laws and Regulations to the
business transaction except as are otherwise expressly indicated
herein. S At

This opinion is-founded-upon-a prospective-plan-of action that has.not
yet been completed. Recognizing that facts and circumstances may

change, and recognizing that such changes may affect the legal and

tax consequences pertaining to the operations of the business
transaction, we must therefore advise you that any change or deviation

from the proposed plan of action described herein might produce
different tax consequences than those set forth in this opinion.

Our opinion represents our conclusions derived from our legal
analysis in which we applied the facts and circumstances pertaining to
the Securitics owned by you personally and the ‘proposed business
transaction as described herein to our interpretation of federal tax law.

QOur analysis and opinion are limited to the above issue of federal
taxation and do not cover or relate to any other legal or taxation issue
that may pertain to such a transaction, and we expressly disclaim any
opinion as to such matters.

Our opinion has no binding effect or official status of any kind, type,
or character. We cannot assure you or anyone else that the opinions
and conclusions contained in this opinion letter will be sustained by
the Internal Revenue Service, any court of law, or anyone else.

1. THE FACTUAL FOUNDATION:

It is our understanding that you are considering the sale of Securities
te an unrelated domestic corporation which will issue a private annuity
in exchange for the Securities. It is our further understanding that it is
the express intent of the parties to the transaction that the value of the

2
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Securities will equal the value of the annuity and that no gift or
bargain sale or discounted sale price will arise as a result of the
transaction. Further, it is our understanding that the private annuity is
intended to be issued in an amount that is equal to the fair market
value of the Securities that are being sold in exchange for the private

intended to be made by you with respect to this private annuity
transaction

The private annuity payments will not be chargeable to or dependent
upon the Securities sold in exchange for the annuity. The amount of
the annuity payments will be based on the fair market value of the
Securities.

It is our further understanding that the domestic corporation intending
to purchase the Securities in exchange for the issuance of the private
annuity is wholly owned by a foreign corporation which is wholly-
owned by a foreign nongrantor trust. This trust has been established
by you for the benefit of one (1) or more foreign beneficiaries during
your lifetime. We understand that during your lifetime the trust will
have no United States beneficiaries, but in the taxable years following
vour death the trust may have one (1) or more beneficiaries who are
United States citizens and/or resident aliens.

We understand that the private annuity is intended to be unsecured.
There are to be no security interests, goarantees, specific funds, or
other forms of collateral or assurances that the private annuity
payments will be made by the corporation other than the mere
unsecured contractual promise of such corporation that it will make

the annuity payments as they become due under the terms of the
annuity agreement.

We further understand that the private annuity payments will not be
chargeable to or dependent upon the Securities transferred by you in
exchange for the annuity. Any income generated by the Securities
will belong to the corporation outright, and will not be chargeable to

3

PSI-WYBR 00195



3383
the annuity payments.

We understand that the amount of the annuity payments will be based
on the fair market value of the Securities being exchanged for the
annuity and will not be based on amy income generated by the
Securitics that are being transferred for the annuity.

“We—also—understand-that-the possession and/or_enjoyment_of the
Securities being exchanged for the private annuity will reside
exclusively with the acquiring corporation, and you will not preserve
or reserve any control of any kind or character over such Securities or
any income therefrom that would constitute a retained interest in the
possession and/or enjoyment of the Securities being exchanged for
the private annuity. It is thus expressly intended that you will
irrevocably surrender the enjoyment, control, ownership, and all
economic benefits attributable to the ownership of the Securities which
are sold in exchange for the private annuity.

It is our understanding that the private annuity payments will contain
an interest factor in the amount stipulated by the Internal Revenue

Service Revenue Ruling that applies for the month in which the
annuity agreement is entered into.

We understand that the corporation issuing the private annuity is not in
the business of issuing annuities from time to time, and it will not
issue any additional annuities during the term of its private annuity
agreement with you,

We further understand that the corporation issuing the private annuity
is not a life insurance company or a bank and is not authorized to
conduct either the banking business or the life insurance company
business and does not intend to obtain such authorization.

We have been advised that there are no outstanding encumbrances on

the Securities, and consequently we do not express any opinion that
relates to this issue.
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You have advised us that your stock options are nontransferable and

are not actively traded on an established market. The Nonstatutory

Option Agreements verify and specify the nontransferability of the

stock options.

You have further informed us that the stock warrants are transferable
-arid—that-certainwarrants-are-compensatory-while-other-warrants-are .
noncompensatory in nature. You have advised us that these warrants

are not actively traded on an established market.

II. OPINION AND ANALYSIS OF THE 1992 FEDERAL
INCOME TAX CONSEQUENCES THAT ARE LIKELY TO
APPLY TO THE PROPOSED SALE OF SECURITIES TO A
CORPORATION IN EXCHANGE FOR A PRIVATE ANNUITY,
WITH SUCH SALE OCCURRING DURING THE 1992

TAXABLE YEAR ©UNDER THE CIRCUMSTANCES .
DESCRIBED HEREIN: :

A. PURSUANT TO THE GENERAL FEDERAL INCOME
TAX TREATMENT OF PROPERTY EXCHANGED FOR A
PRIVATE ANNUITY THE SALE OF PROPERTY TO THE
CORPORATION IN EXCHANGE FOR THE RECEIPT OF A

PRIVATE ANNUITY IS NOT A TAXABLE EVENT IN THE
YEAR 1992,

The general federal income tax treatment of property exchanged for a
private annuity is explained in Research Institute of America Federal
Tax Coordinator 2d at Paragraph J-4805 as follows:

"The transfer of property in exchange for a private annuity is
not a taxable transaction. Thus, a taxpayer who turns his property
over to a member of his family or other private individual, or to his
own corporation or other corporation, which is not a life insurance
company or a bank or an organization which issues annuities from
time to time, in exchange for payments for life, has no immediate

5
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taxable gain. (Emphasis is included in the text) However, the
payments under the arrangement are taxable when received, see
Paragraph J- 4807. The actual transfer isn't taxable because the

promise to make the lifetime payments is considered to have no
determinable value, It makes no difference if the obligor under the

private annuity arrangement (i.e., the transferee) is financially sound

at the time of the transfer since that 'private’ transferee is not in the
-business—of -granting-annuities, his solvency is _not subject to the N
supervision and restrictions of insurance companies and banks, and

may change over the payment period. (Citations omitted.)"

In your situation, because the corporation which is issuing the annuity
is not in the business of issuing annuities from time to time, and will
not issue any additional annuities during the term of its private annuity
agreement with you, and because the corporation is not a life
insurance company or a bank and is not authorized to conduct either
the banking business or the life insurance company business and does
not intend to obtain such authorization, it is our opinion that it is more
likely than not that the annuity will likely be taxable as a private
annuity in accordance with the aforedescribed federal income iax
consequences, as opposed to its being taxable as a commercial
annuity.

B. THE PRIVATE ANNUITY IS NOT INTENDED TO
CONTAIN A GIFT OR BARGAIN SALE ELEMENT, AND THE
EXCHANGE OF SECURITIES FOR A PRIVATE ANNUITY OF
EQUIVALENT ACTUARIAL VALUE IS LIKELY TQC BE
EXCLUDED FROM FEDERAL GIFT TAX.

The private annuity is intended to be issued in an amount that is equal
to the fair market value of the Securities that are being sold in
exchange for the private annuity, Neither any gift element nor any
"bargain sale element" are intended to be made by either you or the
corporation with respect to this private annuity transaction.

Research Institute of America Federal Tax Coordinator 2d describes

6
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private annuity taxation as follows at Paragraph C- 5408

“Under the private annuity rules, there's no gift tax if the sale is
made at market price (see Chapter Q), there's no estate tax on the
property remaining after the taxpayer's death (see Chapter R), and the
taxpayer's taxable gain on “the sale” is spread- over- the-annuity- -
payments he receives (see Chapter J)."

Warnick, 195-3rd T.M., Private Annuities, at page A-5 states:

"Under a private annuity the possibility of the Service's finding

a gift in the exchange of property for an annuity of actuarially equal
value is nil."

This author further explains at page A-15:

“The rules already discussed all assume that the transferor is not
making a partial gift through the annuity agreement. In other words, it
is assumed that the fair market value of the property and the present
value of the annuity are equal....”

Research Institute of America Federal Tax Coordinator 2d at
Paragraph J-4804 contains some explanatory language that is helpful
and should be heeded if the avoidance of a gift element is being sought

by the parties to the Annuity Agreement. The pertinent language in
that Paragraph states:

"Some evidence of a gift must be present for any amount to be
excluded as a gift from the cost of the private annuity.

"The fact that the value of the property exceeds the present
value of the annuity is not conclusive evidence of a partial gift.
(Citations omitted.) However, some evidence of a gift may appear if

the taxpayer filed a gift tax return for the excess value. (Citation
omitted.) ..."
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It is our understanding that the private annuity paymenis you are to
receive will contain an interest factor in the amount stipulated by the
Internal Revenue Service Revenue Ruling that applies for the month in
which the annuity agreement is entered into,

‘This is very important because the Internal Revenue Service can take™ ~ -
the position that the present value of the anmuity is less than the
-present-value-of the-Securities-sold-in exchange for the annnity if the

annuity does not contain an adequate interest rate factor to compensate
for the time delay to the annuitant in receiving its consideration for the
sale and exchange of the Securities, For example, see Warnick, 195-
3rd T.M., Private Annuities at page A-21 discussing the United States
Tax Court decision in LaFargue v. Commissioner, 73 T.C. 40 (1979),
which was affirmed in part and reversed in part by the United States
Court of Appeals for the 9th Circuit in 689 F.2d 845 (9th Cir, 1982),
in which the Tax Court found that the annuity transaction was not
taxable as a private annuity for among other reasons:

*...(Dhe transaction was not based on the actuarial tables and
did not include an interest factor, and there was a large gap between
the present value and the fair market value of the anauity. ..."

Although the United States Court of Appeals for the 9th Circuit
reversed the Tax Court's holding that the transaction did not involve a

private annuity, it is important that the annuity contain an interest
factor to account for the time value of money.

In your situation it is clearly the intent of the parties that the price of
the anmity is to be equal to the value of the Securities being
~exchanged for the annuity, and no gift or other valuation benefit in
excess of such value is intended to be received by either party to the
agreement. It is thus our opinion that it is more likely than not that no
gift tax will be imposed on your disposition of the Securities in
exchange for your receiving a private annuity of equal value, provided
the actuarial value of the Securities being sold in exchange for the
receipt of the private annuity are of an equivalent actuarial vatue.

8
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C, THE ANNUITY PAYMENTS MUST BE UNSECURED TO
AVOID YOUR BEING TAXED IMMEDIATELY IN 1992 ON
THE GAIN FROM THE DISPOSITION OF THE SECURITIES
BEING EXCHANGED FOR THE ANNUITY.

The United States Tax Court has held that the private annuity income
-tax—rules-apply-only to private annuities that are unsecured. Yfthe =
annuity payments are secured the annuity will be taxable as if it were

a commercial annuity rather than a private annuity. (See Estate of

Lioyd Bell, (1973) 60 TC 469 and 212 Corp., (1978) 70 TC 788.)

For example, the Tax Court in Bell held that the property transferred
in exchange for the private annuity was secured because such property
was placed in escrow as security for the annuity payments, and the
annuity agreement also provided for a “cognovit" judgment against the
parties issuing the annuity in the event they defaulted in making their
annuity payments. Consequently, the Tax Court applied the rules
pertaining to commercial annuities to the transaction and held that the
taxpayers had an immediately taxable gain when they exchanged their
appreciated stock in exchange for the secured private annuity.

It is our understanding that the private annuity being issued to you is
intended to be unsecured. There are to be no security interests,
guarantees, specific funds, or other forms of collateral or assurances
that the private anmuity payments will be made by the corporation
other than the mere unsecured contractual promise of such corporation

that it will make the annuity payments as they become due under the
terms of the annuity agreement.

In addition, the private annuity payments will not be chargeable to or
dependent upon the Securities transferred by you in exchange for the
annuity. The income generated by the property will belong to the
corporation outright, and will not be chargeable to the annuity
payments. The amount of the annuity payments will be based on the
fair market value of the Securities being sold for the annuity and will

9
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not be based on the income generated by the Securities being
exchanged for the annuity,

Furthermore, the possession and/or enjoyment of the Securities being
sold in exchange for the private annuity will reside exclusively with
the corporation, and you will not preserve or reserve any control of
any kind or character over such Securities and the income therefrom
-that-would-constitute-a-retained interest in the possession or enjoyment

of the Securities being sold in exchange for the private annuity, It is
thus expressly intended that you will irrevocably surrender the
enjoyment, control, ownership, and all economic benefits attributable
to the ownership of the Securities which are being sold in exchange
for the private annuity,

Consequently, provided that the private annuity payments will be
ur=ccured and will always remain unsecured it is our opinion that it is
m¢. - likely than not that the private annuity will not be taxable as a
sec. - ' annuity that is taxable as a commercial annuity.

D. THE DISPOSITION OF COMPENSATORY NON-
STATUTORY NONVESTED SECURITIES IN AN ARM'S
LENGTH TRANSACTION BEFORE RIGHTS IN THE
SECURITIES BECOME TRANSFERABLE TO THE OBLIGOR
CORPORATION, AND THE DISPOSITION OF A
COMPENSATORY  NONSTATUTORY  TRANSFERABLE
WARRANT IN EXCHANGE FOR YOUR RECEIVING A
SUBSTANTIALLY NONVESTED PRIVATE ANNUITY OF AN
EQUIVALENT VALUE FROM SUCH CORPORATION IS NOT
A TAXABLE EVENT IN THE YEAR 1992,

It is our opinion that it is more likely than not that an exchange of
your nontransferable stock options for a private annuity will not be
subject to an immediate taxable event.

The federal income tax treatment of your nontransferable non-
statutory stock options is generally covered in Internal Revenue Code

10
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Section 83 and Regulations Section 1.83-1, 1.83-3, and 1.83-7,

Internal Revenue Code Section 83 does not initially apply to the
taxation of your nonqualified stock options because your options are
not actively traded on an established market and are not transferable,
‘However, once the nontransferable stock options-are-exchanged for
the nonvested private annuity, you will then be subject to the rules of
Internal Reveaue Code Sections 83(a) and 83(b). Under these rules to
avoid an immediate taxable event upon the transfer of your stock
options for a private annuity, the stock options must be transferred for
a substantially nonvested private annuity.

Substantially nonvested property is property that is nontransferable
and subject to a substantial risk of forfeiture. (See Regulations
Section 1.83-3(b).)

The general rule regarding the transferability of property is cited in
Regulation Section 1.83-3(d):

"For purposes of Section 83 and the Regulations thereunder, the
rights of a person in property are transferable if such person can
transfer any interest in the property to any person other than the
transferor of the property, but only if the rights in such property of
such transferee are not subject to a substantial risk of forfeiture.
Accordingly, property is transferable if the person performing the
services or receiving the property can sell, assign, or pledge (as
collateral for a loan, or as security for the performance of an
obligation, or any other purpose) his interest in the property to any
person other than the transferor of such property and if the transferee
is not required to give up the property or its value in the event the
substantial risk of forfeiture materializes. On the other hand, property
is not considered 1o be transferable merely because the person
performing the services or receiving the property may designate a
beneficiary to receive the property in the event of his death."

A substantial risk of forfeiture is defined in Regulation Section 1.83-

11

PSI-WYBR 00203



3391
3(c) as follows:

"A substantial risk of forfeiture exists where rights in property
that are transferred are conditioned, directly or indirectly, upon the
future performance (or refraining from performance) of substantial
‘services by any péfson, or the occurrence of & condition related toa-
purpose of the transfer, and the possibility of forfeiture is substantial if
-such-condition is not satisfied "

It is our opinion that it is more likely than not that a private annuity
will be treated as being substantially nonvested.

To be substantially nonvested, the private annuity must be
nontransferable and subject to a substantial risk of forfeiture.

Section XVI of the Private Annuity agreement specifically states that
the private annuity payments to you are nonassignable and
nontransferable or capable of being pledged or otherwise encumbered
by you without the prior written consent of the Obligor first being
obtained. Furthermore, a private annuity is customarily
nontransferable. (See Warnick, 195-3rd T. M., Private Annuities, at
page number A-7.)

It is also our opinion that it is more likely than not that the private
annuity is subject to a substantial risk of forfeiture as exemplified by
Section 2.5(a) of the Private Annuity Agreement which states:

"The Annuity payments payable hereunder to the Annuitant are
subject to a substantial risk of forfeiture to the Annuitant in that such
Annuity payments shall terminate and lapse with the last payment
immediately preceding the death of the Annuitant, or upon the death
of the Annuitant if no payments have been made as of the death of the
Annuitant; however, notwithstanding the foregoing, any annuity
payments that were not made prior to the death of the Annuitant
because of a breach of this Agreement by the Obligor shall be due and
payable upon the death of the Annuitant together with any applicable
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interest, late charges, or other payments due¢ hereunder, and any such
payments shall be made to the estate of the Annuitant . There will be
no proration of payments at the time of the death of the Annuitant or
at anytime thereafter.”

“The" uixp’aid “annuity - payments- upon - your death-are thus-totally - - -
terminable, extinguishable, and forfeitable. Consequently, the private

s

It is therefore our opinion that your private annuity will then be
treated for tax purposes as your stock options would have been treated
under Internal Revenue Code Section 83. The result of this
substitution is that when your private annuity substantially vests under
Internal Revenue Code Section 83, it will be taxed in the Caroline D.
¢ manner that the stock options would have been taxed under Internal
Revenue Code Section 83(a) and (b):. Therefore, it is our opinion that
it is more likely than not that when the private annuity substantially
vests (i.e., when payments under the terms of the annuity agreement

are actually received by you) you will at that time be subject to a
taxable event.

The term "nonstatutory stock options” includes warrants to purchase
stock, (See Research Institute of America Federal Tax Coordinator
2d at paragraphs H-2850 and H-28533, citing Frank. Shamburger
(1973) 61 TC 85, affirmed (1975, CAB) 508 F2d 883.)

It is our opinion that the compensatory nonstatutory transferable
warrant which is being sold in exchange for your receiving a
substantially nonvested private annuity will not cause a taxable event
in 1992, the year of the exchange.

Furthermore, assuming that vested nontransferable stock options and a
vested transferable warrant (as defined in Income Tax Regulation
Section 1.83-3(a)) are exchanged for a private annuity, it is more

likely than not that such an exchange will not result in an immediate
taxable event, ’
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E. NONCOMPENSATORY NONSTATUTORY SECURITIES
TRANSFERRED TO THE OBLIGOR CORPORATION IN
EXCHANGE FOR YOUR RECEIVING A SUBSTANTIALLY
NONVESTED PRIVATE ANNUITY OF AN EQUIVALENT
VALUE FROM SUCH CORPORATION WILL LIKELY NOT -
BE A TAXABLE EVENT IN THE YEAR 1992, THE YEAR OF
EXCHANGE.

Noncompensatory nonstatutory Securities are not covered by Internal
Revenue Code Section 83. Internal Revenue Code Section 83 only
governs property transferred in connection with the performance of
services, and since these Securities are non-compensatory they will be
exempt from Internal Revenue Code Section 83 rules as previously
herein discussed.

It is our opinion that it is more likely than not that these non-
compensatory nonstatutory Securities will be covered by the general
federal income tax treatment of property exchanged for a private
annuity. The Research Institute of America Federal Tax Coordinator
2d at Paragraph J-4804 explains the federal income tax treatment of
property exchanged for a private annuity as follows:

"The transfer of property in exchange for a private annuity is
not a taxable transaction. Thus, a taxpayer who turns his property
over to a member of his family or other private individual, or to his
own corporation or other corporation, which is not a life insurance
company or a bank or an organization which issues annuities from
time to time, in exchange for payments for life, has no_immediate
taxgble gain (Emphasis is included in the text) However, the
payments under the arrangement are taxable when received, see
Paragraph J-4806. The actual transfer isn't taxable because the
promise to make the lifetime payments is considered to have no
determinable value. It makes no difference if the obligor under the
'private’ transferee is not in the business of granting annuities, his
solvency is not subject to the supervision and restrictions of insurance
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companies and banks, and may change over the payment period.
{Citations omitted.)"

Because the non-compensatory nonstatutory Securities are not subject

to Internal Revenue Code Section 83 coverage, it is our opinion that it

is more likely than not that the non-compensafory nonstatutsry -
Securities transferred in exchange for the private annuity will likely be
-taxable—as—property-transferred-in-exchange for a private anmiity in

accordance with the aforedescribed federal income tax consequences.

F. NOTWITHSTANDING THE FOREGOING, THE
DISPOSITION OF SECURITIES WITHOUT A READILY
ASCERTAINABLE FAIR MARKET VALUE TO AN OBLIGOR
CORPORATION IN EXCHANGE FOR YOUR RECEIVING A
PRIVATE ANNUITY OF AN EQUIVALENT VALUE FROM
SUCH CORPORATION IS ARGUABLY NOT GOVERNED BY
INTERNAL REVENUE CODE SECTION 83, AND WOULD
THUS BE EXEMPT FROM TAXATION PURSUANT TO THE
FOREGOING INTERNAL REVENUE CODE SECTION 83
RULES!

Notwithstanding the foregoing, the transfer of stock options without a
readily ascertainable fair market value in exchange for a private

annuity is arguably not subject to the Internal Revenue Code Section
83 rules.

If Internal Revenue Code Section 83 does not apply to the transfer of
stock options in exchange for a private annuity, the stock options that
are transferred in exchange for a private annuity, will likely be
governed according to the aforedescribed federal income rules
covering private annuities, that apply to property interests that are not
transferred in connection with the performance of services.

Internal Revenue Code Section 83(e) recites the situations in which
Section 83 does not apply to certain property interests transferred in
connection with the performance of services. That statute states:

15
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"This Section shall not apply to-
(1) a transaction to which Section 421 applies,
(2 & transfer to-or fronr & trust described in Section 401(a) ora -

transfer under an annuity plan which meets the requirement of Section
404(a)(2),

(3) the transfer of an option without a readily ascertainable fair
market value,

(4) the transfer of property pursuant to the exercise of an option
with a readily ascertainable fair market value at the date of grant, or

(5) group-term life insurance to which Section 79 applies.”

Under Internal Revenue Code Section 83(e)(3), a stock option without
a readily ascertainable fair market value is not subject to Internal
Revenue Code Section 83.

In your situation, your stock options are not actively traded on an
established market and according tc Regulation Section 1.83-7(b)
should not have a readily ascertainable fair market value: That
Regulation states:

"(1) Options have a value at the time they are granted, but that
value is ordinarily not readily ascertainable unless the option is
actively traded on an established market .

{2) When an option is not actively traded on an established
market, it does not have a readily ascertainable fair market value
unless its fair market value can otherwise be measured with
reasonable accuracy. For purposes of this Section, if an option is not
actively traded on an established market, the option does not have a
readily ascertainable fair market value when granted unless the
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taxpayer can show that all of the following conditions exist:
{i) The option is transferable by the optionee;

(ii) The option is exercisable immediately in full by the
_Optionce;,,, s e e e - e e e e o i R o e

(iif) The option or the property subject to the option is not

subject to any restriction or condition (other than a lien or other
condition to secure the payment of the purchase price) which has a
significant effect upon the fair market value on the option; and

(iv) The fair market value of the option privilege is readily
ascertainable in accordance with paragraph (b)(3) of this Section.”

The Regulations further state in Section 1.83-7(b)(3) that in
determining whether the value of the option privilege is readily
ascertainable, and in determining the amount of such value when such
value is readily ascertainable, it is necessary to consider-

"(i) Whether the value of the property subject to the option can
be ascertained;

(ii) The probability of any ascertainable value of such property
© increasing or decreasing; and

(iii) The length of the period during which the option can be
exercised"”

It is our understanding that none of these factors exist regarding your
stock options, and therefore your stock options do not have a readily
ascertainable value. Consequently, it is our opinion that it is more
likely than not that if your stock options do not have a readily
ascertainable value Internal Revenue Code Section 83 does not apply
to the transfer of the stock options in exchange for the private annuity
by virtue of Internal Revenue Code Section 83(e)(3).
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However, this provision is a seemingly ignored provision of the
Internal Revenue Code. There is little discussion of the applicability
of this provision and the Regulations and authorities have generally
overlooked this Section. Instead, the Regulations and authorities
-provide for an alternative “method- of analysis; as—already—herein
discussed, for treating the transfer of nonvested stock options in
exchange for a private annuity.

We thus caution you that while Internal Revenue Code Section 83(¢)
states that Internal Revenue Code Section 83 shall not apply to the
transfer of stock options without a readily ascertainable fair market
value, this provision should be viewed most speculatively because of
the lack of substantive material supporting the application and use of
this Section. Therefore, it'is our opinion that while you should be
aware of this provision you should be cautious in your reliance upon
it. It is advisable that you proceed conservatively, and cautiously
follow the Regulations governing the transfer of property in
connection with the performance of services as already herein set
forth.

G. A PRIVATE ANNUITY MIGHT NOT BE CLASSIFIED AS
CONSTITUTING "PROPERTY" WITHIN THE MEANING OF
INCOME TAX REGULATION SECTION 1.83-3(e).

A private annuity might not be considered to constitute "property” as
that term is defined in Income Tax Regulation Section 1.83-3(e). This
regulation defines property as including “real and personal property
other than either money or an unfunded and unsecured promise to pay
money or property in the future,”

The private annuity is an unsecured promise to pay money in the
fature,

Section III 3.1 of the Private Annuity Agreement states in pertinent
pact that "(T)he parties further agree that the Obligor will not establish

18
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any security or any find or other specific chargeable source for the
payment of the purchase price (being the Annuity) hereunder.”

1t is thus reasonable to conclude that the private annuity is unfunded as
well as bemg unsecured, and thus does not constitute property within
‘the meaning of Income Tax Regulation Section 1.83-3(e). However, =~
you should be aware that we have not located any pertinent decisions,
~rulings;-or-other-legal-authority that substantiates this conclusion

Professor of Law Daniel C. Knickerbocker, Jr. of Seton Hall
University School of Law has written in Knickerbocker, 134-4th
T.M., Annuities, at page A-34 that: "...Section 83 governs property
transferred in connection with the pertformance of service. ... Where
an employer has merely promised to pay an annuity to a beneficiary
surviving one of its employees, there is no transfer of property either
to the employee when the promise is made or to the beneficiary when
the promise matures on the employee's death. 'Property’ as used in
Section 83 does not include 'an unfunded and unsecured promise to
pay money in the future.' On the other hand, if the employer backs
the promise with assets placed beyond the reach of the employer's
creditors, the value of the promise will be includible in the employee's
or beneficiary's income at the moment the benefits become
transferable or nonforfeitable.” (Citing Income Tax Regulation
Section 1.83-3(¢).)

The assets of the Obligor are not to be placed beyond the reach of its
creditors, and it is thus quite likely. that the private annuity that is
being issued to you will not be construed to constitute "property® as
that term is defined in determining the applicability of Section 83 of
the Internal Revenue Code to the private annuity.

H. THE SUBSEQUENT EXERCISE OF THE SECURITIES BY

THE OBLIGOR WILL LIKELY NOT GENERATE A TAXABLE
EVENT TO THE ANNUITANT.,

Income Tax Regulation Section 1.83-1(c) describes the tax
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consequences with respect to the disposition of nonvested property in a
transaction that is not engaged in at arm’s-length. Under such
circumstances, the subsequent exercise of the securities by the Obligor
would cause the earner of the compensatory element of the property to
be taxed upon the exercise of the option. A detailed example of this
“priniciple is given in the regulation to-illustrate this point. -

However, in our sitnation the disposition of the securities does not
involve nonvested property, and the disposition is at arm's-length,
Consequently, the tax consequences set forth in this regulation do not
apply. Instead, the tax consequences set forth in Income Tax
Regulation Section 1.83-7(a) apply to the transaction. In pertinent
part such regulation states: “If the option is sold or otherwise
disposed of in an arm’'s-length transaction, sections 83(2) and 83(b)
apply to the transfer of money or other property received in the same
manner as sections 83(a) and 83(b) would have applied to the transfer
of property pursuant to an exercise of the option,"

Thus, as under Internal Revenue Code Sections 83(a) and (b) and the
regulations promulgated thereunder no taxable event will occur to the
Annuitant until the annuity vests (when the annuity payments are
received by the Annuitant), the exercise of the options after the
transfer of the securities to the Obligor pursuant to the annuity
transaction is not likely to be a taxable event to the Annuitant.

1. THE SUBSEQUENT CONTRIBUTION OF THE ANNUITY
TO A GRANTOR TRUST BY THE ANNUITANT WHO IS THE
GRANTOR-SETTLOR OF SUCH TRUST WILL LIKELY NOT

CAUSE THE INCOME TAX CONSEQUENCES TO VARY
FROM THOSE DESCRIBED HEREIN,

You have indicated that you are contemplating the possibility of
contributing the annuity to a grantor trust in which you would be the
settlor. You have inquired whether such a contribution would alter

the anticipated federal income tax consequences from those described
herein.

20

PSI-WYBR 00212



3400

The pertinent rules relating to the taxation of a grantor trust for
federal income tax purposes are set forth in Section 671 of the Internal
Revenue Code. In pertinent part that statute states: Where it is
specified in this subpart that the grantor ... shall be treated as the
owner of any portion of ‘a trust, there shall then be—included in
computing the taxable income and credits of the grantor ... those items

—of income, deductions, and ciedits against tax of the trust which are

attributable to that portion of the trust to the extent that such items
would be taken into account under this chapter in computing taxable
income or credits against tax of an individual."”

This statute is further interpreted in Income Tax Regulation Section
1.671-2(a) in pertinent part as follows: “Under section 671 a grantor
or another person includes in computing his taxable income and
credits those items of income, deduction, and credit against tax which
are attributable to or mc!udcd in any portion of a trust of which he is
treated as the owner.'

Thus, provided that the trust to which the annuity is contributed by the
Annuitant is classified as a "grantor trust" under Internal Revenue
Code Section 671, the tax consequences of such trust will be incurred
by the Annuitant-Grantor.

In addition, Section 72(u) of the Internal Revenue Code indicates that
an annuity contract that is not held by a natural person {(such as the
grantor trust) is to be taxed in accordance with the statutory scheme
set forth within such statute.

However, that statute specifies that "For purposes of this paragraph,

holding by a trust or other entity as an agent for a natural person shall
not be taken into account.”

Because the Annuitant is a "natural person” this statute does not apply
and the normal annuity taxation rules would apply to the annuity.
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Consequently, the tax consequences relating to the annuity will likely
not vary from those incurred by the Annuitant in the event that the
Annuijtant were to subsequently contribute the annuity to the grantor
trust.

I, CONCLUDING COMMENTS.

The opinions contained herein have been carefully considered by us
and reflect the federal income tax consequences we anticipate will
apply to the areas we have discussed, Nevertheless, they are only
opinions and should not be considered to be guarantees.

Our opinions have been limited to our examination of the federal
income tax consequences discussed above, as indicated herein, Our
opinion expressly does not cover or concern itself with other issues
not addressed herein, including but not limited to the reality of values.

Our opinion is based upon the status of the federal income tax law as
of the date in which this opinion is written. Should there be any
change in the applicable tax laws or the facts and circumstances
relating to the events described herein, the opinions expressed herein
necessarily require a reevaluation in the light of such changes.

In the event there is any change in the tax principles applicable to our
opinion herein, we specifically disclaim any undertaking or obligation
to advise you of any such changes which may hereafter occur.

There is no assurance that the Internal Revenue Service or anyone else
will not raise issues that have not been discussed herein,

Our analysis is based on the facts and/or assumptions contained in this
letter. If such facts and/or assumptions are inaccurate or incomplete,

our analysis and conclusions are equally inaccurate or incomplete and
might vary substantially from those contained herein,
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As you may be aware, the Internal Revemue Service, other
government agencies, and the applicable courts possess the ability to
challenge the legitimacy and reality of an entity or a transaction and
can claim that an entity or a transaction are something other than what
the parties genuinely believed them to be.

In light of these matters, we need to caution you that the Internal
Revenue Service, other government agencies, or a court might view
the transactions which are the subject of this letter in a manner
differently than we would view them.

There are numerous instances when the Internal Revenue Service or
the courts misread or misapply the legal principles involved in the
case, leading to a tax resuft that may be contrary to what the taxpayer
anticipated.

The Internal Revenue Service and the courts generally carefully
examine the substance and business purpose and economic reality
behind a transaction to determine if the transaction is genuine and is to
be granted recognition for tax purposes.

However, it is our view based on the information presented to us as
expressed herein that it is more likely than not that the transactions
described herein will be upheld as being bona fide.

Respectfully submitted,

PRATTER, TEDDER & GRAVES

By 7 Jut m’
Datid H. Tedder,
Attorney at Law
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HRC $ec. 83, Property transferred in connection with performeace of services.

(#) Generz! Rule. If, in connection with the performance of services, property is iransforred to
sny person other than the person for whem such services are performed, the excess of-

(1) the fair market valus of such property (determined without regurd to any restriction
other than a restriclion which by its terms ‘will never lapse) at the first time the rights of the pesson

having-the-beneFicial-intcrost-in-such-property-are ferable or are not subject to a substantial risk of

forfeiture, whichever occurs earlier, over

(2 the (if any) pmd for such property, shall be included in the gross incoms of the
person who perfonned such services in the first taxable year in which the rights of the person having the
beneficial m!crcst m such property lra transferable or are not subject to = substantial risk of forfeitnre,

hick is applicat The p shall not apply if such person selis or otherwise
disposes of such property in an arm's icnglh transaction before his rights in such property become
transferable or are not subject to a substantial risk of forfeiture.

(b) Election to include in gross income in year of transfer.

(1) In genersl. Any person who pecforms services in connection with which property
is transferred {0 any porson may elect fo include in his gross income, for the taxsble year in which such
property is transferred, the excess of-

{A) the fair market value of such property at the time of transfer (determined
without regard lo any restriction other than a restriction which by its terms will never lapse), over

(B) the smount (if any) paid for such property.
If such election is made, subsection (a) shall not apply with respect to the transfer of such propesty, and
if such property is subsequently forfeited, no deduction shall be allowed in respect of such forfsiture,

(2) Election. An election under paragraph (1) with respect o any transfer of property
shall be made in such a manner as the Sccretary prescribes and shall be made not Jater than 30 days after
the date of such fee. Such election may not be ked except with the consent of the Secretary.
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PRATTER, TEDDER & GRAVES

ATTORNEYS AT LAW

GENTURY CITY OFTICR ORANGE COUNYY GFFICE
cenrums criv orrice ouves coumry
1801 AVENUE OF THE STARS HOO TOWN & COUNTRY ROAD
BIXTCENTH FLOOR BNITE YOO
108 ANGELES, CA BODEY ORANGE, CA 286D
YELEAHONE 1213) 2762287 v TELEPHONZ {714} 887 -0I70Q
FAR (013} ETO-4 04D PAX (7141 BOT- BB
aesLyY 1o,
April 9, 1992

Sterling Software Inc.

8080 N. Central Expressway
Suite 1100

Dallas, Texas 75206

Dear Sterling Software Inc.,
Attached is the tax opinion dated February 28,1992, in which Internal Revenue Code Section
83 is discussed with respect to the sale of Sterling Software, Inc. Warrants to a Nevada

Corporation for a Private Annuity of equal value issved to Sam Wyly.

This is to inform you that you may rely on this opinion with respect to the taxation maitexs
discussed therein.

Very truly yours,

By,

Pavid Tedder
Attomey-at-Law
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. PRATTER, TEDDER & GRAVES
ATTORNEYS AT LAW
CENTURY CIYY OFFICE CAANGE COUNTY (FFICE
TR AVENUE GF THE STARS 1100 TOWN K CRUNTRY ROAD
BIATRCNTH FiaDR BUITE 700
LOS ANGELLS, EA SOOBT ORANGE, ¢4 p2E8A
TELERRONE {2131 278 2287 TELESUONE (Fias 887+ OIrD
FAR {13} YD 48 40 | A% ) saT-inge
HEPLY YO
April 9, 1992

Michaels Stores Inc.

8080 N. Central Expressway
Suite 1100

Dallas, Texas 75206

Dear Michaels Siores Inc.,
Attached is the tax opinion dated February 28,1992, in which Internal Revenue Code Section
83 is discussed with respect io the sale of Michaels Stores, Inc, Options and Warrants fo a

Nevada Corporation for a Private Annuity of equal value issued to Sam Wyly.

This is to inform you that you may rely on this opinion with respect to the taxation matters
discussed therein,

Very truly yours,

By i i,
David Tedder
Attorney-at-Law .
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AR 21 1882
PRATTER, TEDDER & GRAVES
ATTORNEYY AT LAW
CENTURY CUFY OFFICE * ORANGE COUNTY OFFIET
RO AVERUE OF TRE STARS 100 TOWN & COUNTRY ROAD
SIXTEENTH FLOOR BUITE Y00
LOB ANGELES, CA 0087 GRAKGE, SA BREER
YELEPHONE (213 £78-2287 TELEPNONR 7143 887-0158
FAX {Z13) 270-4040 FAX ()4} B67-1984

o Remy 1o

~Febraary 28,199

Mr. Sam Wyly
8080 North Central Expressway, Suite #1100
Daillas, Texas 75206

Dear Mr. Wyly:

You have requested the opinion of PRATTER, TEDDER &
GRAVES concerning the 1992 federal income tax consequences that
are likely to apply to the proposed sale of "Securities” herein defined
and identified in Schedule A, in exchange for a private annuity, with
such sale occurring during the 1992 taxable year.

Our analysis and opinion are based upon the facts and information as
set forth herein and our assumption that these facts and information
present a true, accurate, and complete description of the facts that are
relevant to the proposed transaction described herein and the taxation
issues we are addressing herein.

We have reviewed the various legal documents and other information
in connection with this proposed plan. This opinion assumes that the
program will be implemented in a manner that is unmodified from the
proposed program described herein.

We have only been requested to examine the material federal tax

aspects that relate to the proposed program described herein. We
have not been requested to examine other laws and concerns that
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pertain to the business transactions and/or the proposed program.
Consequently, although numerous federal and state laws and
Regulations apply to the business transactions, we expressly disclaim
any opinion as fo the effect of such laws and Regulations to the
business transaction except as are otherwise expressly indicated
herein. .

“This opinion is founded-upon-a-prospective plan of action that has not

- e
yet been completed. Recognizing that facts and circumstances may

change, and recognizing that such changes may affect the legal and
tax consequences pertaining to the operations of the business
transaction, we must therefore advise you that any change or deviation
from the proposed plan of action described herein might produce
different tax consequences than those set forth in this opinion.

Our opinion represents our conclusions derived from our legal
analysis in which we applied the facts and circumstances pertaining to
the Securities owned by you personally and the proposed business
transaction as described herein to our interpretation of federal tax law.

Our analysis and opinion arc limited to the above issue of federal
taxation and do not cover or relate to any other legal or taxation issue
that may pertain to such a transaction, and we expressly disclaim any
opinion as to such matters.

Our opinion has no binding effect or official status of any kind, type,
or character. We cannot assure you or anyone else that the opinions
and conclusions contained in this opinion letter will be sustained by
the Internal Revenue Service, any court of law, or anyone else.

1. THE FACTUAL FOUNDATION:

It is our-understanding that you are considering the sale of Securities
to a domeslic corporation which will jssue a private annuity in
exchange for the Securities. It is our further understanding that it is
the express intent of the parties to the transaction that the value of the
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Securities will equal the value of the annuity and that no gift.or
bargain sale or discounted sale price will arise as a result of the
transaction. Further, it is our understanding that the private annuity is
intended to be issued in an amount that is equal to the fair market
value of the Sccurities that are being sold in exchange for the private
annuity. Neither any gift clement nor any "bargain sale element” are
intended to be made by you with respect to this private annuity
W‘"”“’*‘jﬁmm»

The private annuity payments will not be chargeable to or dependent
upon the Securities sold in exchange for the annuity. The amouat of
the annuity payments will be based on the fair market value of the
Securities.

Tt is our further understanding that the domestic corporation intending
to purchase the Securities in exchange for the issuance of the private
annuity is wholly owned by a foreign corporation which is wholly-
owned by a foreign nongrantor trust. This trust has been established
by you for the benefit of one (1) or more foreign beneficiaries during
your lifetime. We understand that during your lifetime the trust will
have no United States beneficiaries, but in the taxable years following
your death the trust may have one (1) or more beneficiaries who are
United States cifizens and/or resident aliens,

We understand that the private annuity is intended to be unsecured.
There are to be no security interests, guarantees, specific funds, or
other forms of collateral or assurances that the private annuity
payments will be made by the corporation other than the mere
unsecured contractual promise of such corporation that it will make

the annuity payments as they become due under the terms of the
annuity agreement.

We further understand that the private annuity payments will not be
chargeable to or dependent upon the Securities transferred by you in
exchange for the annuity. Any income generated by the Securities
will bcl'ong to the corporation outright, and will not be chargeable to

3
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the annuity payments.

We understand that the amount of the annuity payments will be based
on the fair market value of the Securities being exchanged for the
annuity and will not be based on any income generated by the
Securities that are being transferred for the annuity.

"We also understand—that—the—possession_and/or_enjoyment of the
Securities being exchanged for the private annuity will reside
exclusively with the acquiring corporation, and you will not preserve
or reserve any control of any kind or character over such Securities or
any income therefrom that would constitute a retained interest in the
possession and/or enjoyment of the Securities being exchanged for-
the private annuity. It is thus expressly intended that you will
irrevocably surrender the enjoyment, control, ownership, and all
economic benefits attributable to the ownership of the Securities which
are sold in exchange for the private annuity.

It is our understanding that the private annuity payments will contain
an interest factor in the amount stipulated by the Internal Revenue
Service Revenue Ruling that applies for the month in which the
annuity agreement is entered into,

We understand that the corporation issuing the private annuity is not in
the business of issuing annuities from time to time, and it will not
issue any additional annuities during the term of its private annuity
agreement with you. . :

We further understand that the corporation issuing the private annuity
is not a life insurance company or a bank and is not authorized to
conduct either the banking business or the life insurance company
business and does not intend to obtain such authorization.

‘We have been advised that there are no outstanding encumbrances on

the Securities, and consequently we do not express any opinion that
relates to this issue. )
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You have advised us that your stock options are nontransferable and
are not actively traded on an established market. The Nonstatutory
Option Agreements verify and specify the nontransferability of the
stock options, .

You have further informed us that the stock warrants are transferable

“and that certain warrants-are while other warrants are
noncompensatory in nature. You have advised us that these warran

are not actively traded on an established market.

II. OPINION AND ANALYSIS OF THE 1992 FEDERAL
INCOME TAX CONSEQUENCES THAT ARE LIKELY TO
APPLY TO THE PROPOSED SALE OF SECURITIES TO A
CORPORATION IN EXCHANGE FOR A PRIVATE ANNUITY,
WITH SUCH SALE OCCURRING DURING THE 1992
TAXABLE YEAR UNDER THE CIRCUMSTANCES
DESCRIBED HEREIN:

A. PURSUANT TO THE GENERAL FEDERAL INCOME
TAX TREATMENT OF PROPERTY EXCHANGED FOR A
"PRIVATE ANNUITY THE SALE OF PROPERTY TO THE
CORPORATION IN EXCHANGE FOR THE RECEIPT OF A
PRIVATE ANNUITY IS NOT A TAXABLE EVENT IN THE
YEAR 1992. .

The general federal income tax treatment of property exchanged for a
private annuity is explained in Research Institute of America Federal
Tax Coordinator 2d at Paragraph J-4805 as follows:

"The transfer of property in exchange for a private annuity is
not a taxable transaction. Thus, a taxpayer who turns his property
over to a member of his family or other private individual, or to his
own corporation or other corporation, which is not a life insurance
company or a bank or an organization which issues annuities from
time 1o time, in exchange for payments for life, has no immediate

5
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taxable gain. (Bmphasis is included in the text) However, the
payments under the arrangement are taxable when received, see
Paragraph J- 4807. The actual transfer isn't taxable because the
promise to make the lifetime payments is considered to have no
determinable value. It makes no difference if the obligor under the
private annuity arrangement (i.e., the transferee) is financially sound
the time of the transfer since that 'private’ transferee is not in the
business of granting annuities;hi i ubject to the
supervision and restrictions of insurance companies and banks, and
may change over the payment period. (Citations omitted.)”

In your situation, because the corporation which is issuing the annuity
is not in the business of issuing annuities from time to time, and witl
not issue any additional annuities during the term of its private annuity
agreement with you, and because the corporation is not a life
insurance company or a bank and is not authorized 1o conduct either
the banking business or the life insurance company business and does
not intend to obtain such authorization, it is our opinion that it is more
likely than not that the annuity will likely be taxable as a private
annuity in accordance with the aforedescribed federal income tax
consequences, as opposed to its being taxable as a commercial
annuity.

B. THE PRIVATE ANNUITY IS NOT INTENDED TO
CONTAIN A GIFT OR BARGAIN SALE ELEMENT, AND THE
EXCHANGE OF SECURITIES FOR A PRIVATE ANNUITY OF
EQUIVALENT ACTUARIAL VALUE IS LIKELY TO BE
EXCLUDED FROM FEDERAL GIFT TAX.

The private annuity is intended to be issued in an amount that is equal
to the fair market value of the Securities that are being sold in
exchange for the private annuily. Neither any gift element nor any
"bargain sale element” are intended to be made by either you or the
corporation with respect to this private annuity transaction. ’

Research Institute of America Federal Tax Coordinator 2d describes

6
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private annuity taxation as follows at Paragraph C- 5408:

"Under the private annuity rules, there's no gift tax if the sale is
made at market price (see Chapter Q), there's no estate tax on the
property remaining after the taxpayer's death (see Chapter R), and the
taxpayer's taxable gain on the sale is spread over the annuity

ayments he receives (see Chapter J)."

Warnick, 195-3rd T.M., Private Annuities, a;;age A-5 states: T

) “Under a private annuity the possibility of the Service's finding
a gift in the exchange of property for an annuity of actuarially equal
value is nil."

This author further explains at page A-15:

“The rules already discussed all assume that the transferor is not
making a partial gift through the annuity agreement. In other words, it
is assumed that the fair market value of the property and the present
value of the annuity are equal....”

Research Institute of America Federal Tax Coordinator 2d at
Paragraph J-4804 contains some explanatory language that is helpful
and should be heeded if the avoidance of a gift element is being sought

by the parties to the Annuity Agreement, The pertinent language in
that Paragraph states:

"Some evidence of a gift must be present for any amount to be
excluded as a gift from the cost of the private annuity.

"The fact that the value of the property exceeds the present
value of the annuity is not conclusive evidence of a partial gift.
(Citations omitted.) However, some evidence of a gift may appear if

the taxpayer filed a gift tax return for the excess value. (Citation
omitted.) ..."
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It is our understanding that the private annuity payments you are fo
receive will contzin an jnterest factor in the amount stipulated by the
Internal Revenue Service Revenue Ruling that applies for the month in
which the annuity agreement is entered into.

This is very important because the Internal Revenue Service can take
_the position that the present value of the annuity is less than the
WMnW
annuity does not contain an adequate interest rate factor to compensate
for the time delay to the partnership in receiving its consideration for
the sale and exchange of the Securities. For example, see Warnick,
195-3rd T.M., Private Annuifies at page A-21 discussing the United
States Tax Court decision in LaFargue v, Commissioner, 73 T.C. 40
(1979), which was affirmed in pact and reversed in part by the United
States Court of Appeals for the 9th Circuit in 689 F.2d 845 (9th Cir.
1982), in which the Tax Court found that the annuity transaction was
niot taxable as a private annuity for among other reasons:

*...(Dhe transaction was not based on the actuarial tables and
did not include an interest factor, and there was a large gap between
the present value and the fair market value of the annuity. ..."

Although the United States Court of Appeals for the Sth Circuit
reversed the Tax Court's holding that the transaction did not involve a
private annuity, it is important that the aonuity contain an interest
factor to account for the time value of money.

In your situation it is clearly the intent of the parties that the price of
the annuity is to be equal to the value of the Securities being

exchanged for the annuity, and no gift or other valuation benefit in

excess of such value is intended to be received by either party to the

agreement. It is thus our opinion that it is more likely than not that no

gift tax will be imposed on your disposition of the Securities in

exchange for your receiving a private annuity of equal value, provided

the actuarial value of the Securities being sold in exchange for the

receipt of the private annuily are of an equivalent actuarxal value.

8
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C. THE ANNUITY PAYMENTS MUST BE UNSECURED TO
AVOID YOUR BEING TAXED IMMEDIATELY IN 1992 ON
THE GAIN FROM THE DISPOSITION OF THE SECURITIES
BEING EXCHANGED FOR THE ANNUITY.

_The United States Tax Court has held that the private annuity income

tax rules apply only i it . I the
annuity payments are secured the annuity will be taxable as if it were
a commercial annuity rather than a private annuity. (See Estate of
Lloyd Bell, (1973) 60 TC 469 and 212 Corp., (1978) 70 TC 788.)

For example, the Tax Court in Bell held that the property transferred
in exchange for the private annuity was secured because such property
was placed in escrow as security for the annuity payments, and the
annuity agreement also provided for a "cognovit” judgment against the
parties issuing the annuity in the event they defaulted in making their
anpuity payments. Consequently, the Tax Court applied the rules
pertaining to commercial annuities to the transaction and held that the
taxpayers had an immediately taxable gain when they exchanged their
appreciated stock in exchange for the secured private annuity.

It is our understanding that the private annuity being issued to you is
intended to be unsecured. There are to be no security interests,
guarantees, specific funds, or other forms of collateral or assurances
that the private annuity payments will be made by the corporation
other than the mere unsecured contractual promise of such corporation

that it will make the annuity payments as they become due under the
terms of the annuity agreement.

In addition, the private annuity payments will not be chargeable to or
dependent upon the Securities transferred by you in exchange for the
annuity. The income generated by the property will belong to the
corporation outright, and will not be chargeable to the annuity
payments. The amount of the annuity payments will be based on the
fair market value of the Securities being sold for the annuity and will

9
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not be based on the income generated by the Securities being
exchanged for the annuity.

Furthermore, the possession and/or enjoyment of the Securities being
sold in exchange for the private annuity will reside exclusively with
the corporation, and you will not preserve or reserve any control of
_any kind or character over such Securities and the income therefrom
that would constitute a retained-interest-in-the possession or enjoyment
of the Securities being sold in exchange for the private annuity. Itis
thus expressly intended that you will irrevocably surrender the
enjoyment, control, ownership, and all economic benefits attributable
to the ownership of the Securities which are being sold in exchange
for the private annuity,

Consequently, provided that the private annuity payments' will be
unsecured and will always remain unsecured it is our opinion that it is
more likely than not that the private annuity will not be taxable as a
secured annuity that is taxable as a commercial annuity.

D. THE DISPOSITION OF COMPENSATORY NON-
STATUTORY SECURITIES IN AN ARM'S LENGTH
TRANSACTION BEFORE RIGHTS IN THE SECURITIES
BECOME  TRANSFERABLE TO THE  OBLIGOR
CORPORATION, AND THE DISPOSITION OF A
COMPENSARTORY NONSTATUTORY TRANSFERABLE
WARRANT  IN EXCHANGE FOR YOUR RECEIVING A
SUBSTANTIALLY NONVESTED PRIVATE ANNUITY OF AN
EQUIVALENT VALUE FROM SUCH CORPORATION IS NOT
A TAXABLE EVENT IN THE YEAR 1992,

It is our opinion that it is more likely than not that an exchange of
your nontransferable stock options for a private annuity will not be
subject to an immediate taxable event,

The federal income tax treatment of your nontransferable non-
statutory stock options is gencrally covered in Internal Revenue Code

10
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Section 83 and Regulations Section 1.83-1, 1.83-3, and 1.83-7.

Internal Revenue Code Section 83 does not initially apply to the

taxation of your nonqualified stock options because your options are

not actively traded on an establishéd market and are not transferable.
However, once the nontransferable stock options are exchanged for

the nonvested private annuity, you will then be subject to the rules of
W
avoid an immediate taxable event upon the transfer of your stoc

options for a private annuity, the stock options must be transferred for

a substantially nonvested private annuity.

Substantially nonvested property is property that is nontransferable

and subject to a substantial risk of forfeiture. (See Reguiations
Section 1.83-3(b).)

The general rule regarding the tradsferability of property is cited in
Regulation Section 1.83-3(d):

"For purposes of Section 83 and the Regulations thereunder, the
rights of a person in property are transferable 'if such person can
transfer any interest in the property to any person other than the
transferor of the property, but only if the rights in such property of
such transferee are not subject to a substantial risk of forfeiture.
Accordingly, property is transferable if the person performing the
services or receiving the property can sell, assign, or pledge {(as
collateral for a loan, or as security for the performance of an
obligation, or any other purpose) his interest in the property to any
person other than the transferor of such property and if the transferee
is not required to give up the property or its value in the event the
substantial risk of forfeiture materializes. On the other hand, property
is not considered to be transferable merely because the person
performing the services or receiving the property may designate 2
beneficiary to receive the property in the event of his death.”

A substantial risk of forfeiture is defined in Regulation Section 1.83-
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3(c) as follows:

*A substantial risk of forfeiture exists where rights in property
that are transferred are conditioned, directly or indirectly, upon the
future performance (or refraining from performance) of substantial
services by any person, or the occurrence of a condition related to a
_purpose of the transfer, and the possibility of forfeiture is substantial if
such condition is not satisfied.* — -

It is our opinion that it is more likely than not that a private annuity
will be treated as being substantially nonvested.

To be substantially nonvested, the private annuity must be
nontransferable and subject to a substantial risk of forfeiture.

Section XVI of the Private Annuity agreement specifically states that
the private annuity payments to you are nonassignable and
nontransferable or capable of being pledged or otherwise encumbered
by you without the prior written consent of the Obligor first being
obtained. Furthermore, a 'private anmuity is customarily
nontransferable. (Sec.Warnick, 195-3rd T.M., Private Annuities, at
page number A-7.)

It is also our opinion that it is more fikely than not that the private
annuity is subject to a substantial risk of forfeiture as exemplified by
Section 2.5(a) of the Private Annuity Agreement which states:

*The Annuity payments payable hereunder to the Annuitant are
subject to a substantial risk of forfeiture to the Annuitant in that such
Annuity payments shall terminate and lapse with the last payment
immediately preceding the death of the Annuitant, or upon the death
of the Annuitant if no payments have been made as of the death of the
Annuitant; however, notwithstanding the foregoing, any anmuity
payments that were not made prior to the death of the Annuitant
because of a breach of this Agreement by the Obligor shall be due and
payable upon the death of the Annuitant together with any applicable
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interest, late charges, or other payments due hereunder, and any such
payments shall be made to the estate of the Annuitant . There will be
no proration of payments at the time of the death of the Annuitant or
at anytime thereafier.”

The unpaid annuity payments upon your death are thus totally
terminable, extinguishable, and forfeitable. Consequently, the private
M—M

annuity is subject 1o WW

It is therefore our opinion that your private annuity will then be
treated for tax purposes as your stock options would have been treated
under Internal Revenue Code Section 83. The result of this
substitution is that when your private annuity substantially vests under
Internal Revenue Code Section 83, it will be taxed in the same mamner
that the stock options would have been taxed under Internal Revenue
Code Section 83(a) and (b). Therefore, it is our opinion that it is
more likely than not that when the private annuity substantially vests
(i.e., when payments under the terms of the annuity agreement ate
actually received by you) you will at that tnme be subject to a taxable
event.

The term "nonstatutory stock options” includes warrants to purchase
stock. (See Research Institute of America Federal Tax Coordinator

2d at paragraphs H-2850 and H-2853, citing Frank Shamburger
(1973) 61 TC 85, affirmed (1975, CAB) 508 Fz2d 883.)

It is our opinion that the compensatory nonstatutory transferable
warrant which is being sold in exchange for your receiving a

substantially nonvested private annuity will not cause a taxable event
in 1992, the year of the exchange.

Furthermore, assuming that vested nontransferable stock options and a
vested transferable warrant (as defined in Income Tax Regulation
Section 1.83-3(a)) are exchanged for a private annuity, it is mors

likely than not that such an exchange will not result in an immediate
taxable event.
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E. NONCOMPENSATORY NONSTATUTORY SECURITIES
TRANSFERRED TO THE OBLIGOR CORPORATION IN
EXCHANGE FOR YOUR RECEIVING A SUBSTANTIALLY
NONVESTED PRIVATE ANNUITY OF AN EQUIVALENT
VALUE FROM SUCH CORPORATION WILL LIKELY NOT .
BE A TAXABLE EVENT IN THE YEAR 1992, THE YEAR OF

EXC T

—

Noncompensatory nonstatutory Securities are not covered by Internal
Revenue Code Section 83. Imternal Revenue Code Section 83 only
governs property transferred in connection with the performance of
services, and since these Securities are non-compensatory they will be
exempt from Internal Revenue Code Section 83 rules as previously
herein discussed.

It is our opinion that it is more likely than not that these non-
compensatory nonstatutory Securities will be covered by the general
federal income tax treatment of property exchanged for a private
annvity. The Research Institute of America Federal Tax Coordinator
2d at Pacagraph J-4804 explains the federal income tax treatment of
property exchanged for a private annuity as follows:

“The transfer of property in exchange for a private annuity is
not a taxable transaction. Thus, a taxpayer who turns his property
over to a member of his family or other private individual, or to his
own corporation or other corporation, which is not a life insurance
company or a bank or an organization which issues annuities from
time to time, in exchange for payments for life, has no immediate
taxable gain.(Emphasis is included in the text) However, the
payments under the arrangement are taxable when received, sce
Paragraph J-4806. The actual transfer isn't taxable because the
promise to make the lifetime payments is considered to have no
determinable value. It makes no difference if the obligor under the
‘private’ transferee is not in the business of granting annuities, his
solvency is not subject to the supervision and restrictions of insurance

14
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companies and banks, and may change over the paymem pcnod
(Citations omitted.}" .

Because the non-compensatory nonstatutory Securities are not subject
to Internal Revenue Code Section 83 coverage, it is our opinion that it
is more likely than not that the non-compensatory nonstatutory
_Securities transferred in exchange for the private annmty will likely be
taxable as property transferred i annui
accordance with the aforedescribed federal income tax consequences.

F. NOTWITHSTANDING THE FOREGOING, THE
DISPOSITION OF SECURITIES WITHOUT A READILY
ASCERTAINABLE FAIR MARKET VALUE TO AN OBLIGOR
CORPORATION IN EXCHANGE FOR YOUR RECEIVING A
PRIVATE ANNUITY OF AN EQUIVALENT VALUE FROM
SUCH CORPORATION IS ARGUABLY NOT GOVERNED BY
INTERNAL REVENUE CODE SECTION 83, AND WOULD
THUS BE EXEMPT FROM TAXATION PURSUANT TO THE
FOREGOING INTERNAL REVENUE CODE SECTION 83
RULESH

Notwithstanding the foregoing, the transfer of stock options without a
readily ascertainable fair market value in exchange for a private

annuity is arguably not subject 10 the Internal Revenue Code Section
83 rules.

If Internal Revenue Code Section 83 does not apply to the transfer of
stock options in exchange for a private annuity, the stock options that
are transferred in exchange for a private annuity, will likely be
governed according to the aforedescribed federal income rules

covering private annuities, that apply to property interests that are not
transferred in connection with the performance of services.

Internal Revenue Code Section 83(e) recites the situations in which
Section B3 does not apply to certain property interests transferred in

connection with the performance of services. That statute states:
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"This Section shall not apply to-
(1) a transaction to which Section 421 applies,

(2) a transfer to or from a trust described in Section 401(a) or a
_transfer under an annuity plan which meets the requirement of Section
(3) the transfer of an option without a readily ascertainable fair
market value,

(4) the transfer of property pursuant to the exercise of an option
with a readily ascerlainable fair market value at the date of grant, or

(5) group-term life insurance to which Section 79 applies.”

Under Internal Revenue Code Section 83(e)(3), a stock option without
a readily ascertainable fair market value is not subject to Internal
Revenue Code Section 83.

In your situation, your stock options are not actively traded on an
established market and according to Regulation Section 1.83-7(b)
should not have a readily ascertainable fair market value: That
Regulation states:

"(1) Options have a value at the time they are granted, but that
value is ordinarily not readily ascertainable unless the option is
actively traded on an established market .

(2) When an option is not actively traded on an established
market, it does not have a readily ascertainable fair market value
unless its fair market value can otherwise be measured with
reasonable accuracy. For purposes of this Section, if an option is not
actively traded on an established market, the option does not have a
readily ascertainable fair market value when granted unless the
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taxpayer can show that all of the following conditions exist:

(i) The option is transferable by the optionee;

(iiy The option is exercisable immediately in full by the
optionee;

- .
(iii) The option or the property subject-to-the-option-is.not -
subject to any restriction or condition (other than a lien or other
condition to secure the payment of the purchase price} which has a
significant effect upon the fair market value on the option; and

(iv) The fair market value of the option privilege is readily
ascertainable in accordance with paragraph (b)(3) of this Section.”

The Regulations further ‘state in Section 1.83-7(b)(3) that in
determining whether the value of the option privilege is readily
ascertainable, and in determining the amount of such value when such
value is readily ascertainable, it is necessary to consider-

"(i) Whether the value of the property subject to the option can
be ascertained;

(i) The probability of any ascertainable value of such property
increasing or decreasing; and

(i) The length of the period during which the option can be
exercised”

It is our understanding that none of these factors exist regarding your
stock options, and therefore your stock options do not have a readily
ascertainable value. Consequently, it is our opinion that it is more
likely than not that if your stock options do not have a readily
ascertainable value Internal Revenue Code Section 83 does not apply
to the transfer of the stock options in exchange for the private annuity
by virtue of Internal Revenue Code Section 83(e)(3).
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However, this provision is a seemingly ignored provision of the
Internal Revenue Code, There is little discussion of the applicability
of this provision and the Regulations and authorities have generally
overlooked this Section. Instead, the Regulations and authorities
provide for an alternative method of analysis, as already herein

iscussed, for treating the transfer of nonvested stock options in
exchange for a private annuity. —

We thus caution you that while Internal Revenue Code Section 83(e)
states that Internal Revenue Code Section 83 shall not apply to the
transfer of stock options without a readily ascertainable fair market
value, this provision should be viewed most speculatively because of
the lack of substantive material supporting the application and use of
this Section. Therefore, it is our opinion that while you should be
aware- of this provision you should be cautious in your reliance upon
it. It is advisable that you proceed conservatively, and cautiously
follow the Regulations governing the transfer of property in

connection with the performance of services as already herein set
forth.-

G. A PRIVATE ANNUITY MIGHT NOT BE CLASSIFIED AS
CONSTITUTING "PROPERTY" WITHIN THE MEANING OF
INCOME TAX REGULATION SECTION 1.83-3(e).

A private annuity might not be considered to constitute "property” as
that term is defined in Income Tax Regulation Section 1.83-3(e). This
regulation defines property as including "real and personal property
other than either money or an unfunded and unsecured promise to pay
money or property in the future."”

The private annuity is an unsecured promise to pay money in the
future.

Section III 3.1 of the Private Annuity Agreement states in pertinent
part that "(T)he parties further agree that the Obligor will not establish
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any security or any fund or other specific chargeable source for the
payment of the purchase price (being the Annuity) hereunder.”

1t is thus reasonable to conclude that the private anmuity is unfunded as
well as being unsecured, and thus does not constitute property within
the meaning of Income Tax Regulation Section 1.83-3(e). However,
_you should be-aware that we have not located any pertinent decisions,

rulings, or other legal authority-that-substantiates this conclusion.

Professor of Law Daniel C. Knickerbocker, Jr. of Seton Hall
University School of Law has written in Knickerbocker, 134-4th
T.M., Annuities, at page A-34 that: "...Section 83 governs property
transferred in connection with the pertformance of service. .., Where
an employer has merely promised to pay an annuity to a beneficiary
surviving one of its employees, there is no transfer of property either
to the employee when the promise Is made or to the beneficiary when
the promise matures on the employee's death, 'Property’ as used in
Section 83 does not include ‘an unfunded and unsecured promise to.
pay money in the future.’ On the other hand, if the employer backs
the promise with assets placed beyond the reach of the employer's
creditors, the value of the promise will be includible in the employee's
or beneficiary's income at the moment the benefits become
transferable or nonforfeitable.” (Citing Income Tax Regulation
Section 1.83-3(e).)

The assets of the Obligor are not to be placed beyond the reach of its
creditors, and it is thus quite likely that the private annuity that is
being issued to you will not be construed to constitute "property” as
that term is defined in determining the applicability of Section 83 of
the Internal Revenue Code to the private annuity.

H. THE SUBSEQUENT EXERCISE OF THE SECURITIES BY
THE OBLIGOR WILL LIKELY NOT GENERATE A TAXABLE
EVENT TO THE ANNUITANT.

Income Tax Regulation Section 1.83-1(c) describes the tax
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consequences with respect to the disposition of nonvested property in a
transaction that is not engaged in at arm's-length, Under such
circumstances, the subsequent exercise of the securities by the Obligor
would cause the earner of the compensatory element of the property to
be taxed upon the exercise of the option. A detailed example of this
principle is given in the regulation to illustrate this point.

involve nonvested property, and the disposition is at arm's-length’ -
Consequently, the tax consequences set forth in this regulation do not

apply. Instead, the tax consequences set forth in Income Tax
Regulation Section 1.83-7(a) apply to the tramsaction. In pertinent

part such regulation states: “If the option is sold or otherwise
disposed of in an arm’'s-length transaction, sections 83(a) and 83(b)

apply to the transfer of money or other property received in the same

manner as sections 83(a) and 83(b) would have applied to the transfer

of property pursuant to an exercise of the option,” '

Thus, as under Internal Revenue Code Sections 83(a) and (b) and the
regulations promuigated thereunder no taxable event will occur to the
Annuitant until the annuily vests (when the annuity payments are
received by the Annuitant), the exercise of the options after the
transfer of the securities to the Obligor pursuant to the annuity
transaction is not likely to be a taxable event to the Annuitant.

1. THE SUBSEQUENT CONTRIBUTION OF THI ANNUITY
TO A GRANTOR TRUST BY THE ANNUITANT WHO IS THE
GRANTOR-SETTLOR OF SUCH TRUST WILL LIKELY NOT
CAUSE THE INCOME TAX CONSEQUENCES TO VARY
FROM THOSE DESCRIBED HEREIN.

You .have indicated that you are contemplating the possibility of
contributing the annuity to a grantor trust in which you would be the
settlor. You have inquired whether such a contribution would alter

the anticipated federal income tax consequences from those described
herein.
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The pertinent rules relating to the taxation of a grantor trust for
federal income tax purposes are set forth in Section 671 of the Internal
Revenue Code. In pertinent part that statute states: Where it is
specified in this subpart that the grantor ... shall be treated as the
owner of any portion of a trust, there 'shall then be included in
computing the taxable income and credits of the grantor ... those items
of income, deductions, i i the trust which are
attributable to, that portion of the trust to the extent that such items
would be taken into account under this chapter in computing taxable
income or credits against tax of an individual."

This statute is further interpreted in Income Tax Regulation Section
1.671-2(a) in pertinent part as follows: "Under section 671 a grantor
or another person includes in computing his taxable income and
credits those items of income, deduction, and credit against tax which
are attributable to or included in any portion of a trust of which he.is
treated as the owner."

Thus, provided that the trust to which the annuity is contributed by the
Annuitant is classified-as a "grantor trust” under Internal Revenue
Code Section 671, the tax consequences of such trust will be incurred
by the Annuitant-Grantor. :

In addition, Section 72(u) of the Internal Revenue Code indicates that
an annuity contract that is not held by a natural person (such as the

grantor trust) is to be taxed in accordance with the statutory scheme
set-forth within such statute,

However, that statute specifies that "For purposes of this paragraph,

holding by a trust or other entity as an'agent for a natural person shall
not be taken into account.”

Because the Annuitant is 2 "natural person” this statute does not apply
and the normal annuity taxation rules would apply to the annuity,
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Consequently, the tax consequences relating to the annuity will likely
not vary from those incurred by the Annuitant in the event that the

Annuitant were to subsequently contribute the annuity to the grantor
trust.

III. CONCLUDING COMMENTS.

The opinions’ contained herein have been carefully considered byu
and reflect the federal income tax consequences we anticipate will
apply to the areas we have discussed. Nevertheless, they are only
opinions and should not be considered to be guarantees.

Our opinions have been limited to our examination of the federal
income tax consequences discussed above, as indicated herein. Our
opinion expressly does not cover or concern itself with other issues
not addressed herein, including but not limited to the reality of values.

Our opinion is based upon the status of the federal income tax law as
of the date in which this opinien is written. Should there be any
change in the -applicable tax Jaws or the facts and circumstances
relating to the events described herein, the opinions expressed herein
necessarily require a reevaluation in the light of such changes.

In the event there is any change in the tax principles applicable to our
opinion herein, we specifically disclaim any undertaking or obligation
to advise you of any such changes which may hereafter occur.

There is no assurance that the Internal Revenue Service or anyone else
will not raise issues that have not been discussed herein.

Our analysis is based on the facts and/or assumptions contained in this
letter. If such facts and/or assumptions are inaccurate or incomplete,

our analysis and conclusions are equally inaccurate or incomplete and
might vary substantially from those contained herein.
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As you may be aware, the Internal Revenue Service, other
government agencies, and the applicable courts possess the ability to
challenge the legitimacy and reality of an entity or a transaction and
can claim that an enlity or a transaction are something other than what
the parties genuinely believed them to be.

M@LQLQM@MMWMUM you that the Internal
Revenue Service, other government age CW

the transactions which are the subject of this letter in a manner
differently than we would view them.

There are numerous instances when the Internal Revenue Service or
the courts misread or misapply the legal principles involved in the

case, leading to a tax result that may be contrary to what the taxpayer
anticipated.

The Internal Revenue Service and the courts generally carefully
examine the substance and business purpose and economic reality
behind a transaction to determine if the transaction is genuine and is to
be granted recognition for tax purposes.

However, it is our view based on the information préscnted to us as
expressed herein that it is more likely than not that the transactions
described herein will be upheld as being bona fide.

Respectfully submitted,

PRATTER, TEDDER & GRAVES

Q@

xd H. Tedder,
Attorney at Law

PSI-WYBR 00241



3429

HRC Sec. §3, Property Iransferved in tion with perf of sarvices.

(a) Genersl Ruls, ), in ion with the perf of services, property is ferred
to any person other lhan the person for whom such services are psrformed, the excess of-

(1) the falv market value of such property (determined without regard to any

than a jciion which by its terms will never lnpse) at the first time the rights of G
person baving the benelicial intorest in -ate-transferable.ar are not subject to & subsiantisl
risk of forfeiturs, whichever occurs earlier, over : T ——

(2) the (if any) pud for such propesty, shall be included in the gross income of the
person who petfmmed such services in the first taxsble year in which the rights of the person baving
lhe beneficial int: in such propesty are ferable or are ot subject to & substantial risk of
farke hichever is applicable. The p ling sent shall pot pply if suck pesson sells or

a!h:rwise disposes of such propesty in en arm's length transaction before his rights in such pmpex(y
become transferable or are not subject to a substantial sk of forfeifuce.

() Election to include in gross i in year of transfor.

(1) In general. Any person who performs services in connection with which propesty
is transferred to sny person may clect to include in his gross , for the taxable year in which such
property is transfesred, (hoe excess of-

(A)  the fair markel value of such properdy at the tims of transfor
{determined without regard to any restriction other than  restriction which by its (arms will never
lapse), over

(B) the amount (if any) paid for such propecty,
If such election is made, subsection {a) shall not apply with respect to the transfer of such property, and
if such property is subsequently forfeiled, no deduction shall be aliowed in respect of such forfeiture.

(2) Election. An election under pamgraph (1) with respect to any transfer of
property shall be made in such a ss the S Y P ibes und shall be rmads not Iater than
30 days afier the date of such transfer.  Such election may not be revoked except with the consent of -
the Secretary. .
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IN WITNESS WHEREOF, the parties hereby enter into this

Agreement to be effective, for all purposes on , 19
NEVADA CORPORATION
o,
. e
By T ——

FOREIGN CORPORATION

By
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PRATTER, TEDDER & GRAVES

ATTORNEYS AT LAW

CENTURY COY OFFICE
IBOL AVENUL GF THE STARS
SIKTEENTH FLOOR
LOS ANSELES, CA 3DQSY
TELEPHONE (212} Z78-E2EY
FAX [13) 278 - 4043

ORANGE COUNTY OFFIGE
HOO TOWN & COUNTRY ROAD
swirE 700
GRANGE, CA BZBCE
TELEPHONE 4} 8@7-0170
TAX {714t BEY- 1984

B — REFLT 10,
S

e

April 9, 1992

Sterling Software Inc.

8080 N. Central Expressway
Suite 1100

Dallas, Texas 75206

Dear Sterling Software Inc.,

Attached is the tax opinion dated February 28,1992, in which Intemal Revenue Code Section
83 is discussed with respect to the sale of Sterling Software, Inc. Warrants to a Nevada
Corporation for a Private Annuity of equal value issued to Charles Wyly.

This is to inform you that you may rely on this opinion with respect to the taxation matters,
discussed therein.

Very tmuly yours,

- o .
s
Dawid Tedder

Attorney-at-Law

By
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PRATTER, TEDDER & GRAVES

ATYORNEYS AT LAW

CENTURY CiTy BFFICE
19GT AVENUE OF THE STARS
SIXTEENTH FLOOR
LOS ANGELES, CA #QOET
TELEPRONE (263] 278-2287
FAX [2i3) E78+-4948

DRANGE COUNTY OFFICE
OB TOWN & COURTAY RDAG
SUITE 200
TRANGE, €A 92688
TELERNONE (714) 6670170
FAX {716 GET 1084

REPLY 7O,

April 8, 1992

Michaels Stores Inc,

8080 N. Central Expressway
Suite 1100

Dallag, Texas 75206

Dear Michaels Stores Inc.,
Attached is the tax opinion dated February 28,1992, in which Intemal Revenue Code Section
83 is discussed with respect to the sale of Michaels Stores, Inc. Options to a Nevada

Corporation for a Private Annuity of equal value issued to Charles Wyly,

This is to inform you that you may rely on this opinion with respect to the taxation matters
discussed therein, '

Very truly yours,

<7 / /’,/;/:1;
By ~ 7 e s oHEL

David Tedder

Attorney-at-Law
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PRATTER, TEDDER & GRAVES

ATYGRNEYS AT LAw -

CENTURY CITY OFPICE ORANGL COUNTY OFFICK
B0 AVENUE OF THE STARS HDT TOWN & COUNTRY ROAO
BIXYEENTH PLOON UITE 700
LOS ANGELES CA 30067 ORANGE, C4 BR08S
TELEPHONE (813 RYS-E207 TELEPHONE (714} €87-0170
FAX I3 A78> 4048 PAX (4} 6071084
e x Orange

February 28, 1992

M, Charles Wyly
8080 North Central Expressway, Suite #1100
Dallas, Texas 75206

Dear Mr. Wyly:

You have requested the opinion of PRATTER, . TEDDER &
GRAVES concerning the 1992 federal income tax consequences that
are likely to apply to the proposed sale of "Securities” herein defined
and identified in Schedule A, in exchange for a private annuity, with
-such sale occurring during the 1992 taxable year.

Our analysis and opinion are based upon the facts and information as
 set forth herein and our assumption that these facts and information
. present a true, accurate, and complete description of the facts that are
relevant to the proposed transaction described herein and the taxation
issues we are addressing herein. :

We have reviewed the various legal documents and other information
in connection with this proposed plan. This opinion assumes that the
program will be implemented in a2 manner that is unmodified from the
proposed program described herein.

We have only been requested to examine the material federal tax

aspects that relate to the proposed program described herein. We
have not been requested to examine other laws and concerns that
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pertain to the business transactions andfor the proposed program.
Consequently, although numerous federal and state laws and
Regulations apply to the business transactions, we expressly disclaim
any opihion as to the effect of such laws and Regulations to the
business transaction except as are otherwise expressly indicated
herein. - Lo

S

This opinion is founded upon a prospective plan of action that has not

yet been completed. Recognizing that facts and circumstances may
change, and recognizing that such changes may affect the legal and
tax conseguences pertaining to the operations of the business
transaction, we must therefore advise you that any change or deviation
from the proposed plan of action described herein might produce
different tax consequences than those set forth in this opinion.

Our opinion represents our conclusions derived from our legal
analysis in which we applied the facts and circumstances pertaining to
the Securities owned by you personally and the proposed business
transaction as described herein to our interpretation of federal tax law.

Our analysis and opinion are limited to the above issue of federal
taxation and do not cover or relate to any other legal or taxation issue
that may pertain to such a transaction, and we expressly disclaim any
opinion as to such matters.

Our opinion has no binding effect or official status of any kind, type,
or character. We cannot assure you or anyone else that the opinions
and conclusions contained in this opinion letter will be sustained by
the Internal Revenue Service, any court of law, or anyone else.

1. THE FACTUAL FOUNDATION:

It is our understanding that you are considering the sale of Securities
to an unrelated domestic corporation which will issue a private annuity
in exchange for the Securities. It is our further understanding that it is
the express intent of the parties to the transaction that the value of the

2

T,
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Securities will equal the value of the annuity and that no gift or
bargain sale or discounted sale price will arise as a result of the
transaction. Further, it is our understanding that the private annuity is
intended to be issued in an amount that is equal to the fair market
value of the Securities that are being sold in exchange for the private
_annuity. Neither any gift element nor any "bargain sale element” are

intended to be made by you with—respectto this private annuity

transaction.

The private annuity payments will not be chargeable to or dependent
upon the Securities sold in exchange for the annuity. The amount of
the annuity payments will be based on the fair market value of the
Securities.

It is our further understanding that the domestic corporation intending
to purchase the Securities in exchange for the issuance of the private
annuity is wholly owned by a foreign corporation which is wholly-
owned by a foreign nongrantor trust. This trust has been established
by you for the benefit of one (1) or more foreign beneficiaries during
your lifetime. We understand that during your lifetime the trust will
have no United States beneficiaries, but in the taxable years following
your death the trust may have one (1) or more beneficiaries who are
United States citizens and/or resident aliens.

We understand that the private annuity is intended to be unsecured.
There are to be no security interests, guarantees, specific funds, or
other forms of collateral or assurances that the private annuity
payments will be made by the corporation other than the mere
unsecured contractual promise of such corporation that it will make
the annuity payments as they become due under the terms of the
annuity agreement.

We further understand that the private annuity payments will not be
chargeable to or dependent upon the Securities transferred by you in
exchange for the annuity. Any income generated by the Securities
will belong to the corporation outright, and will not be chargeable to

3
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the annuity payments.

We understand that the amount of the annuity payments will be based
on the fair. market value of the Securities being exchanged for the
annuity and will not be based on any income generated by the
_Securities that are being transferred for the annuity. . .

We also understand that the possession and/or enjoyment of the
Securities being exchanged for the private annuity will reside
exclusively with the acquiring corporation, and you will not preserve
or reserve any control of any kind or character over such Securities or
any income therefrom that would constitute a retained interest in the
possession and/or enjoyment of the Securities being exchanged for
the private annuity. It is thus expressly intended that you will
irrevocably surrender the enjoyment, control, ownership, and all
economic benefits attributable to the ownership of the Securities which
are sold in exchange for the private annuity.

It is our understanding that the private annuity payments will contain
an interest factor in the amount stipulated by the Internal Revenue
Service Revenue Ruling that applies for the month in which the
annuity agreement is entered into. -

We understand that the corporation issuing the private annuity is not in
the business of issuing annuities from time to time, and it will not
issue any additional annuities during the term of its private annuity
agreement with you.

We further understand that the corporation issuing the private annuity
is not a life insurance company or a bank and is not authorized to
conduct either the banking business or the life insurance company
business and does not intend to obtain such authorization.

We have been advised that there are no outstanding encumbrances on

the Securities, and consequently we do not express any opinion that
relates to this issue.
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You have advised us that your stock options are nontransferable and
are not actively traded on an established market. The Nonstatutory
Option Agreements verify and specify the nontransferability of the
stock options. -

“You have further informed-us-that the stock warrants are transferable
and that certain warrants are compensatory while other warrants are
noncompensatory in nature. You have advised us that these warrants
are not actively traded on an established market.

. OPINION AND ANALYSIS OF THE 1992 FEDERAL
INCOME TAX CONSEQUENCES THAT ARE LIKELY TO
APPLY TO THE PROPOSED SALE OF SECURITIES TO A
CORPORATION IN EXCHANGE FOR A PRIVATE ANNUITY,
WITH SUCH SALE OCCURRING DURING THE- 1992
TAXABLE YEAR UNDER THE CIRCUMSTANCES
DESCRIBED HEREIN:

A. PURSUANT TO THE GENERAL FEDERAL INCOME
TAX TREATMENT OF PROPERTY EXCHANGED. FOR A
PRIVATE ANNUITY THE SALE OF PROPERTY TO THE
CORPORATION IN EXCHANGE FOR THE RECEIPT OF A
PRIVATE ANNUITY IS NOT A TAXABLE EVENT IN THE
YEAR 1992,

The general federal income tax treatment of property exchanged for a
private annuity is explained in Research Institute of America Federal
Tax Coordinator 2d at Paragraph J-4805 as follows:

"The transfer of property in exchange for a private annuity is
not a taxable transaction. Thus, a taxpayer who turns his property
over to a member of his family or other private individual, or to his
own corporation or other corporation, which is not a life insurance
company or a bank or an organization which issues annuities from
time to time, in exchange for payments for life, has no immediate

3
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taxable gain. (Emphasis is included in the text.) However, the
payments under the arrangement are taxable when received, see
Paragraph J- 4807. The actual transfer isn't taxable because the °
promise to make the lifetime payments is considered to have no
determinable value. It makes no difference if the obligor under the

supervision and restrictions of insurance companies and banks, and
may change over the payment period. (Citations omitted.)"

In your situation, because the corporation which is issuing the annuity
is not in the business of issuing annuities from time to time, and will
not issue any additional annuities during the term of its private annuity
agreement with you, and because the corporation is not a life
insurance company or a bank and is not authorized to conduct either
the banking business or the life insurance company business and does
not intend to obtain such authorization, it is our opinion that it is more
likely than not that the annuity will likely be taxable as a private
annuity in accordance with the aforedescribed federal income tax
consequences, as opposed to its being taxable as a commercial
annuity.

B. THE PRIVATE ANNUITY IS NOT INTENDED TO
CONTAIN A GIFT OR BARGAIN SALE ELEMENT, AND THE
EXCHANGE OF SECURITIES FOR A PRIVATE ANNUITY OF
EQUIVALENT ACTUARIAL VALUE IS LIKELY TO BE
EXCLUDED FROM FEDERAL GIFT TAX. -

The private annuity is intended to be issued in an amount that is equal
to the fair market value of the Securities that are being sold in
exchange for the private annuity. Neither any gift element nor any
"bargain sale element" are intended to be made by either you or the
corporation with respect to this private annuity transaction,

Research Institute of America Federal Tax Coordinator 2d describes

6
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_private annuity taxation as follows at Paragraph C- 5408:

"Under the private annuity rules, there's no gift tax if the sale is
made at market price (see Chapter Q), there's no estate tax on the
property remaining after the taxpayer's death (see Chapter R), and the
taxpayer's axable gain on the sale is spread over the annuity

ey

payments he receives (see Chapter H.———

Warnick, 195-3rd T.M., Private Annuities, at page A-5 states:

"Under a private annuity the possibility of the Service’s finding
a gift in the exchange of property for an annuity of actuarially equal
value is nil."

This author further explains at page A-15:

"The rules already discussed all assume that the transferor is not
making a partial gift through the annuity agreement. In other words, it
is assumed that the fair market value of the property and the present
value of the annuity are equal...."

Research Institute of America Federal Tax Coordinator 2d at
Paragraph J-4804 contains some explanatory language that is helpful
and should be heeded if the avoidance of a gift element is being sought
by the parties to the Annuity Agreement. The pertinent language in
that Paragraph states: '

"Some evidence of a gift must be present for any amount to be
excluded as a gift from the cost of the private annuity.

"The fact that the value of the property exceeds the present
value of the annuity is not conclusive evidence of a partial gift.
(Citations omitted.) However, some evidence of a gift may appear if
the taxpayer filed a gift tax return for the excess value. (Citation
omitted.) ..."
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It is our understanding that the private annuity payments you are to
receive will contain an interest factor in the amount stipulated by the
Internal Revenue Service Revenue Ruling that applies for the month in
which the annuity agreement is entered into.

This is very important because the Internal Revenue Service can take

the position that the present-value-of the annuity is less than the

present value of the Securities sold in exchange for the annuity if the
annuity does not contain an adequate interest rate factor to compensate
for the time delay to the annuitant in receiving its consideration for the
sale and exchange of the Securities. For example, see Warnick, 195-
3rd T.M., Private Annuities at page A-21 discussing the United States
Tax Court decision in LaFargue v, Commissioner, 73 T.C. 40 (1979),
which was affirmed in part and reversed in part by the United States
Court of Appeals for the 9th Circuit in 689 F.2d 845 (9th Cir. 1982),
in which the Tax Court found that the annuity transaction was not
taxable as a private annuity for among other reasons:

"...(Dhe transaction was not based on the actuarial tables and
did not include an interest factor, and there was a large gap between
the present value and the fair market value of the annuity. ..."

Although the United States Court of Appeals for the 9th Circuit
reversed the Tax Court’s holding that the transaction did not involve a
private annuity, it is important that the annuity contain an interest
factor to account for the time value of money.

In your situation it is clearly the intent of the parties that the price of
the annuity is to be equal to the value of the Securities being
exchanged for the annuity, and no gift or other valuation benefit in
excess of such value is intended to be received by either party to the
agreement. It is thus our opinion that it is more likely than not that no
gift tax will be imposed on your disposition of the Securities in
exchange for your receiving a private annuity of equal value, provided
the actuarial value of the Securities being sold in exchange for the
receipt of the private annuity are of an equivalent actuarial value.

8
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C. THE ANNUITY PAYMENTS MUST BE UNSECURED TO
AVOID YOUR BEING TAXED IMMEDIATELY IN 1992 ON
THE GAIN FROM THE DISPOSITION OF THE SECURITIES
BEING EXCHANGED FOR THE ANNUITY -

WUﬁfféd"SmTGS’Taerﬁ has~held—d;atme_pnvate annmLcome
tax rules apply only to private annuities that are upsecured. If the
annuity payments are secured the annuity will be taxable as if it were
a commercial annuity rather than a private annuity. (See Estate of
Lloyd Bell, (1973) 60 TC 469 and 212 Corp., {1978) 70 TC 788.)

For example, the Tax Court in Bell held that the property transferred
in exchange for the private annuity was secured because such property
was placed in escrow as security for the annuity payments, and the
annuity agreement also provided for a "cognovit" judgment against the
parties issuing the annuity in the event they defaulted in making their
annuity payments. Consequently, the Tax Court applied the rules
pertaining to commercial annuities to the transaction and held that the
taxpayers had an immediately taxable gain when they exchanged their
appreciated stock in exchange for the secured private annuity.

It is our understanding that the private annuity being issued to you is
intended to be unsecured. There are to be no security interests,
guarantees, specific funds, or other forms of collateral or assurances
that the private annuity payments will be made by the corporation
other than the mere unsecured contractual promise of such corporation
that it will make the annuity payments as they become due under the
terms of the annuity agreement

In addition, the private annuity payments will not be chargeable to or
dependent upon the Securities transferred by you in exchange for the
annuity. The income generated by the property will belong to the
corporation outright, and will not be chargeable to the annuity
payments, The amount of the annuity payments will be based on the
fair market value of the Securities being sold for the annuity and will

9
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not be based on the income generated by the Securities being
exchanged for the annuity.

Furthermore, the possession and/or enjoyment of the Securities being
sold in exchange for the private annuity will reside exclusively with
the corporation, and you will not preserve or'reserve any control of
“any kind or character-over-such-Securities and the income therefrom
that would constitute a retdined interest in the possession or enjoyment

of the Securities being sold in exchange for the private annuity, It is
thus expressly intended that you will irrevocably surrender the
enjoyment, control, ownership, and all economic benefits attributable

to the ownership of the Securities which are being sold in exchange
for the private annuity.

e —

Consequently, provided that the private annuity payments will be
unsecured and will always remain unsecured it is our opinion that it is
more likely than not that the private annuity will not be taxable as a
secured annuity that is taxable as a commercial annuity.

D. THE DISPOSITION OF COMPENSATORY NON-
STATUTORY NONVESTED SECURITIES IN AN ARM'S
LENGTH TRANSACTION BEFORE RIGHTS IN THE
SECURITIES BECOME TRANSFERABLE TO THE OBLIGOR
CORPORATION, AND THE DISPOSITION OF A
COMPENSATORY NONSTATUTORY TRANSFERABLE
WARRANT IN EXCHANGE FOR YOUR RECEIVING A
SUBSTANTIALLY NONVESTED PRIVATE ANNUITY OF AN
EQUIVALENT VALUE FROM SUCH CORPORATION IS NOT
A TAXABLE EVENT IN THE YEAR 1992.

It is our opinion that it is more likely than not that an exchange of
your nontransferable stock options for a private annuity will not be

subject to an immediate taxable event.

The federal income tax treatment of your nontransferable non-
statutory stock options is generally covered in Internal Revenue Code

10
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Section 83 and Regulations Section 1.83-1, 1.83-3, and 1.83-7.

Internal Revenue Code Section 83 does not initially apply to the
taxation of your nonqualified stock options because your options are
not actively traded on an established market and are not transferable.
However, once the nontransferable stock options are. exchanged for
‘the nonvested-private-annuity, you will then be subject to the rules of
Internal Revenue Code Sections 83(a) and 83(b). Under these rules to
avoid an immediate taxable event upon the transfer of your stock
options for a private annuity, the stock options must be transferred for

a substantially nonvested private annuity,

Substantially nonvested property is property that is nontransferable
and subject to a substantial risk of forfeiture. (See Regulations
Section 1.83-3(b).)

The general rule regarding the transferability of property is cited in
Regulation Section 1.83-3(d):

"For purposes of Section 83 and the Regulations thereunder, the
rights of a person in property are transferable if such person can
transfer any interest in the property to any person other than the
transferor of the property, but only if the rights in such property of
such transferee are not subject to a substantial risk of forfeiture.
Accordingly, property is transferable if the person performing the
services or receiving the property can sell, assign, or pledge (as
collateral for a loan, or as security for the performance of an
obligation, or any other purpose) his interest in the property to any
person other than the transferor of such property and if the transferee
is not required to give up the property or its value in the event the
substantial risk of forfeiture materializes. On the other hand, property-
is not considered to be transferable merely because the person
performing the services or receiving the property may designate a
beneficiary to receive the property in the event of his death.”

A substantial risk of forfeiture is defined in Regulation Section 1,83-

11
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3(c) as follows:

"A substantial risk of forfeiture exists where rights in property
that are transferred are conditioned, directly or indirectly, upon the
future performance (or refraining from performance) of substantial
services by any person, or the occurrence of d condition- related to a
“purpose of the transfer;-and-the-pessibility-of forfeiture is substantial if

such condition is not satisfied,”

It is our opinion that it is more likely than not that a private annuity
will be treated as being substantially nonvested.

To be substantially nonvested, the private annuity must be
nontransferable and subject to a substantial risk of forfeiture.

Section XVI of the Private Annuity agreement specifically states that
the private annuity payments to you are nonassignable and
nontransferable or capable of being pledged or otherwise encumbered
by you without the prior written consent of the Obligor first being
obtained. Furthermore, a private annuity is customarily
nontransferable. (See Warnick, 195-3rd T.M., Private Annuities, a
page number A-7. ) :

It is also our opinion that it is more likely than not that the private
annuity is subject to a substantial risk of forfeiture as exemplified by
Section 2.5(a) of the Private Annuity Agreement which states:

“The Annuity payments payable hereunder to the Annuitant are
subject to a substantial risk of forfeiture to the Annuitant in that such
Annuity payments-shall terminate and lapse with the last payment
immediately preceding the death of the Annuitant, or upon the death
of the Annuitant if no payments have been made as of the death of the
Annuitant;  however, notwithstanding the foregoing, any annuity
payments that were not made prior to the death of the Annuitant
because of a breach of this Agreement by the Obligor shall be due and
payable upon the death of the Annuitant together with any applicable

12
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interest, late charges, or other payments due hereunder, and any such
payments shall be made to the estate of the Annuitant . There will be
no proration of payments at the time of the death of the Annuitant or
at anytime thereafter.”

The unpaid annuity payments upon your- death are -thus totally

terminable, extinguishable; and forfeitable.— Consequently, the private
annuity is subject to a substantial risk of forfeiture.

It is therefore our opinion that your private annuity will then be
treated for tax purposes as your stock options would have been treated
under Internal Revenue Code Section 83. The result of this
substitution is that when your private annuity substantially vests under
Internal Revenue Code Section 83, it will be taxed in the Caroline D.
e manner that the stock options would have been taxed under Internal
Revenue Code Section 83(a) and (b)!. Therefore, it is our opinion that
it is more likely than not that when the private annuity substantially
vests (i.e., when payments under the terms of the annuity agreement
are actually received by you) you will at that time be subject to a
taxable event.

The term "nonstatutory stock options” includes warrants to purchase
stock. (See Research Institute of America Federal Tax Coordinator

2d at paragraphs H-2850 and H-2853, citing Frank Shamburger
(1973) 61 TC 88, affirmed (1975, CA8) 508 F2d 883.)

It is our opinion that the compensatory nonstatutory transferable
warrant which is being sold in exchange for your receiving a
substantially nonvested private annuity will not cause a taxable event
in 1992, the year of the exchange.

Furthermore, assuming that vested nontransferable stock options and a
vested transferable warrant (as defined in Income Tax Regulation
Section 1.83-3(a)) are exchanged for a private annuity, it is more
likely than not that such an exchange will not result in an immediate
taxable event.

i3
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E. NONCOMPENSATORY NONSTATUTORY SECURITIES
TRANSFERRED TO THE OBLIGOR CORPORATION IN
EXCHANGE FOR YOUR RECEIVING A SUBSTANTIALLY
NONVESTED PRIVATE ANNUITY OF AN EQUIVALENT
VALUE FROM SUCH CORPORATION. WILL LIKELY NOT
BE A TAXABLE EVENT-IN-THE YEAR 1992, THE YEAR OF
EXCHANGE. R

Noncompensatory nonstatutory Securities are not covered by Internal
Revenue Code Section 83. Internal Revenue Code Section 83 only
governs property transferred in connection with the performance of
services, and since these Securities are non-compensatory they will be
exempt from Internal Revenue Code Section 83 rules as previously
herein discussed.

It is our opinion that it is more likely than not that these non-
compensatory nonstatutory Securities will be covered by the general
federal income tax treatment of property exchanged for a private
annuity. The Research Institute of America Federal Tax Coordinator
2d at Paragraph J-4804 explains the federal income tax treatment of
property exchanged for a private annuity as follows:

"The transfer of property in exchange for a private annuity is
not a taxable transaction. Thus, a taxpayer who turns his property
over to a member of his family or other private individual, or to his
own corporation or other corporation, which is not a life insurance
company or a bank or an organization which issues annuities from
time to time, in exchange for payments for life, has po_immediate
taxable gain.(Emphasis is included in the text) However, the
payments under the arrangement are taxable when received, see
Paragraph J-4806. The actual transfer isn't taxable because the
promise to make the lifetime payments is considered to have no
determinable value. It makes no difference if the obligor under the
‘private’ transferee is not in the business of granting annuities, his
solvency is not subject to the supervision and restrictions of insurance

14
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companies and banks, and may change over the payment period.
(Citations omitted.)"

Because the non-compensatory nonstatutory Securities are not subject
to Internal Revenue Code Section 83 coverage, it is our opinion that it
is_more likely than not that the non-compensatory nonstatutory

Securities transferred inexchange for-the-private annuity will likelybe

taxable as property transferred in exchange for a private annuity in
accordance with the aforedescribed federal income tax consequences.

F. NOTWITHSTANDING THE FOREGOING, THE
DISPOSITION OF SECURITIES WITHOUT A READILY
ASCERTAINABLE FAIR MARKET VALUE TO AN OBLIGOR
CORPORATION IN EXCHANGE FOR YOUR RECEIVING A
PRIVATE ANNUITY OF AN EQUIVALENT VALUE FROM
SUCH CORPORATION IS ARGUABLY NOT GOVERNED BY
INTERNAL REVENUE CODE SECTION 83, AND WOULD
THUS BE EXEMPT FROM TAXATION PURSUANT TO THE
FOREGOING INTERNAL REVENUE CODE SECTION 83
RULES!

Notwithstanding the foregoing, the transfer of stock options without a
readily ascertainable fair market value in exchange for a private
annuity is arguably not subject to the Internal Revenue Code Section
83 rules. : ’

If Internal Revenue Code Section 83 does not apply to the transfer of
stock options in exchange for a private annuity, the stock options that
are transferred in exchange for a private annuity, will likely be
governed according to the aforedescribed federal income rules
covering private annuities, that apply to property interests that are not
transferred in connection with the performance of services.

Internal Revenue Code Section 83(e) recites the situations in which
Section 83 does not apply to certain property interests transferred in
connection with the performance of services. That statute states:

15
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*This Section shall not apply to-

(1) a transaction to which Section 421 applies,

___(2) a transfer to or from a trust described in Section 401(a) or a

transfer under an annuity plam which-meets-the-requirement of Section
404(a)(2),

(3) the transfer of an option without a readily ascertainable fair
market value,

(4) the transfer of property pursuant to the exercise of an option
with a readily ascertainable fair market value at the date of grant, or

(5) group-term life insurance to which Section 79 applies.”

Under Internal Revenue Code Section 83(e)(3), a stock option without
a readily ascertainable fair market value is not subject to Internal
Revenue Code Section 83.

In your situation, your stock options are not actively traded on an
established market and according to Regulation Section 1.83-7(b)
should not have a readily ascertainable fair market value: That
Regulation states:

*(1) Options have a value at the time they are granted, but that
value is ordinarily not readily ascertainable unless the option is
actively traded on an established market . '

(2) When an option is not actively traded on an established
market, it does not have a readily ascertainable fair market value
unless its fair market value can otherwise be measured with
reasonable accuracy. For purposes of this Section, if an option is not
actively traded on an established market, the option does not have a
readily ascertainable fair market value when granted unless the

16
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taxpayer can show that all of the following conditions exist:
(i) The option is transferable by the optionee;

(i) The option is exercisable immediately in full by the
optionee; . :

subject to any restriction or condition (other than a lien or other
condition to secure the payment of the purchase price) which has a
significant effect upon the fair market value on the option; and

(iv) The fair market value of the option privilege is readily
ascertainable in accordance with paragraph (b)(3) of this Section.”

The Regulations further state in Section 1.83-7(b)(3) that in
determining whether the value of the option privilege is readily
ascertainable, and in determining the amount of such value when such
value is readily ascertainable, it is necessary to consider-

"(i) Whether the value of the property subject to the option can
be ascertained;

(i) The probability of any ascertainable value of such property
increasing or decreasing; and

(iii) The length of the period during which the option can be
exercised”

It is our understanding that none of these factors exist regarding your
stock options, and therefore your stock options do not have a readily
ascertainable value. Consequently, it is our opinion that it is more
likely than not that if your stock options do not have a readily
ascertainable value Internal Revenue Code Section 83 does not apply
to the transfer of the stock options in exchange for the private annuity
by virtue of Internal Revenue Code Section 83(e)(3).

17
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However, this provision is a seemingly ignored provision of the
Internal Revenue Code. There is little discussion of the applicability
of this provision and the Regulations and authorities have generally
overlooked this Section. Instead, the Regulations and authorities
provide for an alternative method of analysis, as already herein
discussed, for treating—the—transfer_of nonvested stock options in
exchange for a private annuity. ) T

We thus caution you that while Internal Revenue Code Section 83(e)
states that Internal Revenue Code Section 83 shall not apply to the
transfer of stock options without a readily ascertainable fair market
value, this provision should be viewed most speculatively because of
the lack of substantive material supporting the application and use of
this Section. Therefore, it is our opinion that while you should be
aware of this provision you should be cautious in your reliance upon
it. It is advisable that you proceed conservatively, and cautiously
follow the Regulations governing the transfer of property in
connection with the performance of services as already herein set
forth.

G. A PRIVATE ANNUITY MIGHT NOT BE CLASSIFIED AS
CONSTITUTING "PROPERTY" WITHIN THE MEANING OF
INCOME TAX REGULATION SECTION 1.83-3(e).

A private annuity might not be considered to constitute "property" as
that term is defined in Income Tax Regulation Section 1.83-3(e). This
regulation defines property as including "real and personal property
other than either money or an unfunded and unsecured promise to pay
money or property in the future.”

The private annuity is an unsecured promise to pay money in the
future,

Section HI 3.1 of the Private Annuity Agreement states in pertinent
part that "(T)he parties further agree that the Obligor will not establish

18
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any security or any fund or other specific chargeable source for the
payment of the purchase price (being the Annuity) hereunder.”

It is thus reasonable to conclude that the private annuity is unfunded as
well as being unsecured, and thus does not constitute property within
‘the meaning of Income Tax Regulation Section 1.83-3(e). However,
MEMWHW,MQ@MM,
rulings, or other legal authority that substantiates this conclusion.
Professor of Law Daniel C. Knickerbocker, Jr. of Seton Hall

University School of Law has written in Knickerbocker, 134-4th

T.M., Annuities, at page A-34 that: "...Section 83 governs property
transferred in connection with the pertformance of service. ... Where

an employer has merely promised to pay an annuity to a beneficiary

surviving one of its employees, there is no transfer of property either

to the employee when the promise is made or to the beneficiary when

the promise matures on the employee's death. 'Property’ as used in

Section 83 does not include ‘an unfunded and unsecured promise to

pay money in the future.” On the other hand, if the employer backs

the promise with assets placed beyond the reach of the employer's

creditors, the value of the promise will be includible in the employee's

or beneficiary's income at the moment the benefits become
transferable or nonforfeitable.” (Citing Income Tax Regulation

Section 1.83-3(e).)

The assets of the Obligor are not to be placed beyond the reach of its
creditors, and it is thus quite likely that the private annuity that is
being issued to you will not be construed to constitute "property” as
that term is defined in determining the applicability of Section 83 of
the Internal Revenue Code to the private annuity.

H. THE SUBSEQUENT EXERCISE OF THE SECURITIES BY
THE OBLIGOR WILL LIKELY NOT GENERATE A TAXABLE
EVENT TO THE ANNUITANT.

Income Tax Regulation Section 1.83-1(c) describes the tax

19
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consequences with respect to the disposition of nonvested property in a
transaction that is not engaged in at arm's-length. Under such
circumstances, the subsequent exercise of the securities by the Obligor
would cause the earner of the compensatory element of the property to
be taxed upon the exercise of the option. A detailed example of this
principle is given in the regulation to illustrate this point. .

However, in our situation the disposition of the securities does not—————
involve nonvested property, and the disposition is at arm's-length.
Consequently, the tax consequences set forth in this regulation do not

apply. Instead, the tax consequences set forth in Income Tax
Regulation Section 1.83-7(a) apply to the transaction. In pertinent

part such regulation states: "If the option is sold or otherwise

disposed of in an arm's-length transaction, sections 83(a) and 83(b)

apply to the transfer of money or other property received in the same

manner as sections 83(a) and 83(b) would have applied to the transfer

of property pursuant to an exercise of the option.”

Thus, as under Internal Revenue Code Sections 83(a) and (b) and the
regulations promulgated thereunder no taxable event will occur to the
Annuitant until the annuity vests (when the annuity payments are
received by the Annuitant), the exercise of the options after the
transfer of the securities to the Obligor pursuant to the annuity
transaction is not likely to be a taxable event to the Annuitant,

I. THE SUBSEQUENT CONTRIBUTION OF THE ANNUITY
TO A GRANTOR TRUST BY THE ANNUITANT WHO IS THE
GRANTOR-SETTLOR OF SUCH TRUST WILL LIKELY NOT
CAUSE THE INCOME TAX CONSEQUENCES TO VARY
FROM THOSE DESCRIBED HEREIN.

You have indicated that you are contemplating the possibility of
contributing the annuity to a grantor trust in which you would be the
settlor.  You have inquired whether such a contribution would alter

the anticipated federal income tax consequences from those described
herein, '

20
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The pertinent rules relating to the taxation of a grantor trust for
federal income tax purposes are set forth in Section 671 of the Internal
Revenue Code. In pertinent part that statute states: Where it is
specified in this subpart that the grantor ... shall be treated as the
owner of any portion of a trust, there shall then be_included in

computing the-taxable-income-and credits of the grantor ... those items

of income, deductions, and credits-against tax of the trust which are
attributable to that portion of the trust to the extent that such items
would be taken into account under this chapter in computing taxable
income or credits against tax of an individual.”

This statute is further interpreted in Income Tax Regulation Section
1.671-2(a) in pertinent part as follows: "Under section 671 a grantor
or another person includes in computing his taxable income and
credits those items of income, deduction, and credit against tax which
are attributable to or included in any portion of a trust of which he is
treated as the owner."”

Thus, provided that the trust to which the annuity is contributed by the
Annuitant is classified as a "grantor trust" under Internal Revenue
Code Section 671, the tax consequences of such trust will be incurred
by the Annuitant-Grantor.

In addition, Section 72(u) of the Internal Revenue Code indicates that
an annuity contract that is not held by a natural person (such as the
grantor trust) is to be taxed in accordance with the statutory scheme
set forth within such statute.

However, that statute specifies that "For purposes of this paragraph,
holding by a trust or other entity as an agent for a natural person shall
not be taken into account.” :

Because the Annuitant is a "natural person” this statute does not apply

and the normal annuity taxation rules would apply to the annuity.
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Consequently, the tax consequences relating to the annuity will likely
not vary from those incurred by the Annuitant in the event that the
Annuitant were to subsequently contribute the annuity to the grantor
trust.

IIl. CONCLUDING COMMENTS.

The opinions contained herein have been carefully considered by us
and reflect the federal income tax consequences we anticipate will
apply to the areas we have discussed. Nevertheless, they are only
opinions and should not be considered to be guarantees. '

Our opinions have been limited to our examination of the federal
income tax consequences discussed above, as indicated herein. Our
opinion expressly does not cover or concern itself with other issues
not addressed herein, including but not limited to the reality of values.

Qur opinion is based upon the status of the federal income tax law as
of the date in which this opinion is written. Should there be any
change in the applicable tax laws or the facts and circumstances
relating to the events described herein, the opinions expressed herein
necessarily require a reevaluation in the light of such changes.

In the event there is any change in the tax principles applicable to our
opinion herein, we specifically disclaim any undertaking or obligation
to advise you of any such changes which may hereafter occur.

There is no assurance that the Internal Revenue Service or anyone else
will not raise issues that have not been discussed herein.

Our analysis is based on the facts and/or assumptions contained in this
letter. If such facts and/or assumptions are inaccurate or incomplete,

our analysis and conclusions are equaily inaccurate or incomplete and
might vary substantially from those contained herein.
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As you may be aware, the Internal Revenue Service, other
government agencies, and the applicable courts possess the ability to
challenge the legitimacy and reality of an entity or a transaction and
can claim that an entity or a transaction are something other than what
the parties genuinely believed them to be. -

In-light-of-these-matters,—we-need to caution.you that the Internal =~
Revenue Service, other government agencies, or a court might view

the transactions which are the subject of ‘this letter in a manner
differently than we would view them.

There are numerous instances when the Internal Revenue Service or
the courts misread or misapply the legal principles involved in the
case, leading to a tax result that may be contrary to what the taxpayer
anticipated. ’

The Internal Revenue Service and the courts generally carefully
examine the substance and business purpose and economic reality
behind a transaction to determine if the transaction is genuine and is to
be granted recognition for tax purposes.

However, it is our view based on the information presented to us as
expressed herein that it is more likely than not that the transactions
described herein will be upheld as being bona fide.

Respectfully submitted,

PRATTER, TEDDER & GRAVES

by 7 )eut Wl
David H: Tedder,
Attorney at Law
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UIRC Sec. 83. Propesty transferied in jon with perfi of services.

(x) Geoeral Rule. If, in connection with the performance of services, property is transferred fo
any person other than the person for whom such services are performed, the excass of- -

(1) the fair market value of such property (determined without regurd to.aay. H
other than & restriction which by its terms will never lapse) at the first time the rights of the person
having the beneficial int in such property sre ferable or are not subject to & substantial risk of
forfeiture, whichever occurs eadier, over

. (2) the (if any) paid for such property, shall be included in the gross income of the
person who performed such services in the first taxable year in which the rights of the person having the
beneficial interest in such property are transferable or are not subject o a substantial risk of forfeiture,

vhich is applicable. The preceding shall not apply if such person sells or otherwise
disposes of such property in an arm's length transaction before his rights in such property become
transfersble or are not subject to a substantial risk of forfeiture.

(b) Election to include in gross income in year of transfer.

(1) In general. Any person who performs services in connection with which propesty
is transferred to any person may elect to include in his gross income, for the taxable year in which such
property is transferred, ths excess of-

(A) the fair market value of such property at the time of trunsfer (determined
without regard to any restriction other than a restriction which by its terms will never lapse), over

(B) the amount (if any) paid for such property.
If such election is made, subsection (s) shall not apply with respect to the transfer of such property, and
if such property is subssquently forfeited, no deduction shall be allowed in respect of such forfeiture.

(2) Election. An clection under pamagraph (1) with respect 1o any transfer of property
sbnllbemadainwchlmmneruthe&crdnypmcribumdshnlibenudonolhﬁermmdays-m -
the date of such transfer. Such election may not be ked except with the consent of the Secretary. .
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PRATTER. TEDDER & GRAVES

ATTORNEYS AT LAW

ORANGL COUNTY OIFICE
HOO TOWH & COUNIRY A0AD-
SUITE 100

STCONUAO8 L e e e e ST
LS ANGKLES, CA ROOBY '}

TCLEPKONE 213) 378-2287
TAX {213} 278-4048

CenTuny ciTy orrict
801 AVENUE OF THE STARD

TELEPRONE {714} 687-0170
FAX 1214} BEF-1R84

R —— ' REMY 1O,

e
—

e

April 2, 1892

Roaring Creek Limited
One East First Street
Reno, Nevada 89501

Dear Roa;lng Craek Limitad:

You have requested the firm of Pratter, Tedder & Graves to provide you with our
opinion with respect to the anticipated federal income tax treatment relating to the
following matters:

1. Your anticipated federal income tax 'treatment to you, a Nevada
corporation, relating to your acquisition and sale of the securities fisted in
Schedule "A™ (hereinafter referred to as Securities) in exchange for your issuing a
private annuity 1o Charles J. Wyly Jr,

2. Your anticipated federal income tax treatment that would likely apply if
you were to subsequently refinquish your obligation to pay the private annuity
referred to in Paragraph 1 above, provided that you relinquish such lability by
paying the assuming party assets of a value worth the equivalent of the annuity
fiability.

3. The anticipated federal excise tax treatment under internal Revenua
Code sections 4371 and following regarding a possible subsequent assumption of
the obligation to pay the private annuity payments by a foreign corporation not
engaged in a trade or business in the United States in exchange for its receiving
cash or an asset worth the equivalent value of the annuity liability.
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with respect to these issues. Our opinion does not command any legal authority
and may be rejectad by a governmaent official, agency, private party, or anyone
eise. Qur opinion thus has no blndmg authorlty or offocnal status of any Kind, type,
or character. We cannot assure you of anyone  glsé ‘that tHg “opinions —ard™
conclusions contained in this opinion letter will be sustained by the Internal
Revenus Service, any court of law, or anyone else. Qur opinions represent our
views on these issues; but they do not represent cur guarantee that they wiil be
followed or accepted by anyone sise.

S

\“\
In addition, our opinicma_@wﬂgri‘zmt covered herein.
Our opinions are based on the status of the federal x-law as of the date
of this written opinion. The tax laws change rapidly, and should there be any —
change in the applicable law or the facts and circumstances relating to the events

described herein, the opinlons expressed herein necessarily require a reevaluation
in the light of such changss.

There is no assurance that the Internal Revenue Service or anyone else will not
-raise issuas that have not been addressed herein.

For the sake of brevity, our discussion of the applicable legal principles will omit
certain cases and other authorlties that may apply to the facts and circumstances
of these matters. We will take them into account in issuing this opinion letter,
howaever.

in the event any change impacts on the tax principles or laws applicable to our
opinions herein, we specifically disclaim any undertaking or obligation to adviss
you or anyone else of any such changes which may hereafter occur.

Qur opinions are based on the correctness of the facts and circurnstances set forth
hersin.

The Internal Revenue Service and applicable courts possess the ability to challenge
the legitimacy and reality of an entity or a2 transaction and can claim that an entity
or a transaction are something other than what the parties intended them to be.
Government authorities can recharacterize 8 transaction into something other than
what the parties intendsd.

There are numerous instances when the Internal Revenue Service, courts or judges
are in error. They are not infallible. They can thus misread or misapply the legal
principles involved in the case, leading t0 a tax resuit that may be contrary to
what the taxpayer anticipated, and leading to a tax resuit that may be wrong.

The Internal Revenue Service, and the courts generally examine the substance and
business purpose and economic reality behind a transaction in a very careful
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The Internal Revenue Service, and the courts generally examine the substance and
business purpose and economic_reality behind a transaction in a_very careful
manner to determine if the transaction is genu!ne and is 1o be granted recognmon
inthe form presented for 1ax purposes.

Consequently, we need to caution you that the internal Revenue Service, or a
court might view the transactions that are the subject of this opinion ietter in a
manner differently than either you or | would view them. Nonetheless, it is our
-opinion that the anticipated and intended transactions and entities described herein
are more likely than-nat to be given recognition as being treated in the manner
expressed herein. This view will be~enhanced by the proper operation of the

entities and transactions to comply with their intende: W A

You should bs aware that the Intarnal Revenue Sarvice can charge interest on tax
deficlencies and can impose numerous penalties if it disagrees with the tax
treatment of the reported transactions.

It is our view based on the information presented to us as expressed herein that it
is more likely than not that the anticipated federal tax treatment relating to the
matters discussed herein will be as we opine hersin.

OPINION AND ANALYSIS OF THE FEDERAL INCOME TAX CONSEQUENCES THAT
ARE LIXELY TO APPLY TO THE TRANSACTIONS DESCRIBED BELOW:

A. The anticipated tax treatment relating to your acquisition and subsegquent
sale of Securities in exchangs for your Issuing a private annuity on the life of
Charles J. Wyly Jr.

Because there could be an unending list of possible factual circumstances
regarding your purchase, ownership, and sale of the Securities in exchange for
your issuing a private annuity, this opinion will only address your anticipated
income tax basis with respect to such security interests.

Upon acquiring the Securities, you need to determine your Income tax basis.
The income tax basis rules pertaining to the party contractually obligated to make
the private annuity payments are discussed in depth in Warnick, 195-3rd T.M.

Private Annuyities at pages A-28 and A-29. These rules are predicated upon the
principles set forth in Revenue Ruling 55-118.
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It is our understanding that no gift element is Involved In this transaction.

In _ths svent the Securities are sold at a gain prior to the annuitant's death, your

tax basis is equal to the total of The snfiGify Payments Tiade to™the-date of sale; -
plus the actuerial valus of the annuity payments that are yet to be made under the
annuity agreement. If the Securities are sold at a loss prior to the annuitant’s
death thé tax basis equals the total of the annuity payments sctually made as of
the date of sale. If the selling price is iess than the basis for gain but greater than

basis for loss purposes neither a gain nor a loss is recognized on your sale of
the Securities. ™ ————_____

It the Securities are sold after the annuitant's death, your basis for determining—
either gain or loss is equal to the total of the annuity payments which were made

under the annuity contract.

if the Securitles are soid before the annuitant's death, you.remain obligated to
make annulty payments to the annuitant. If gain were recognized on the sales,
then, because the actuarial value of the annuity was used by you in calculating
your tax basis, you had, in essence, already taken into account the future annuity
payments to be made under the annuity agreement using the actuarial values
based on.the anticipated life expectancy. Thus, the annuity payments made after
the sale do not have a tax consequence to you until the total of such annuity
payments exceeds the actuarial valus that was used by you to calculats your gain,
whereupon each annulty payment thereafter represents a deductible loss to you.
However, if the annuitant dies before the after-sale payments equal the actuarial
valug of the annuity, then you will have taxable income in the year of the
annuitant's death equsl to the difference between the actuarial annuity value
which was used by you in computing your taxable gain on the sale of the
Securities and the total annuity payments made after the sale. (Thus, this
"windfall” to you would not go untaxed.}

If you recognized a loss on the sale of the Securities, your tax basis would be
merely the total of the annuity payments made prior to such sale, and you would
not have been credited for any annuity payments you made after the sale.
Consequently, each post-sale annuity payment made by you after such sale would
generate a tax-deductible loss to you.

If you recognized neither 8 gain nor a loss on the sale of the Securities, then no
loss would be recognized by you on further annuity payments until the total of all
annuity payments made (both before and after the sale of the Securltles) equals
the amount realized by you from the sale. Thereafter, each annuity payment
represents a tax-deductible loss to you.
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After the annuitant's death, if the total of all annuity payments is less than the
amount realized by you on the sale of the Securities, the difference is taxabte
incorme to you in the year of the death of the annultant.

To -circumvent this potentially large tax consequence, you might want to have
another party assume your private annulty obligation in exchange for your
payment of assets having an offsetting equivalent value. This will be discussed
immediately below,

It ‘sm‘“‘marﬁs—mumﬁgy than not that the federal taxation method set
forth in Revenue Ruling 55-119 as demrhd‘abavuwtmhed on the
transactions described in this section of our opinion. T

8. Your anticipatad tax treatment if you subsequently relinquish your obligation
to pay the private annuity refarred to in Paragraph 1 above, provided you
relinquish such Hlabillty by paying the assuming party assets of a value worth the
aquivalent of the annuity Hability being relinquished.

You have requested us to provide you with our views as to your anticipated
federal income tax consequences relating to the situation in which you would
enter into a contract with a foreign corporation which does not and will not
engage in business in the United States, and does not and will not have an office
in the United States or an agent in the United States, under which this foreign
corporation would agree to assume the obligation to pay the private annuity to the
annuitant in exchange for its receiving offsetting assets equivalent to the value of
the annuity liability at the time of such transaction.

Under such circumstances and provided the value of the cash and/or other assets
exchanged by you equals the value of the annuity obligation at the time of such
transactions, it is our opinion that it is more likely than not that there should be no
federal income tax consequence tc you as you have incurred no economic gain or
1085,

Thereafter, the death of the annuitant would likely not produce a federal tax
consequence to either yourself (as you no fonger owed the annuity obligation) or
to the forelgn assumption corporation {as it would not be subject to U.S. taxation}
under the circumstances set forth above.

However, this approach is rather novel and the tax consequences are not free
from doubt. it is our opinion that it is more likely than not that the assumption of
the private annuity liability prior to the annuitant's death under the circumstances
described above will be nontaxable to you as noted above.
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C. The foreign corporation is not an Insurer or reinsurer as those terms are
properly defined and applied under Internal Revenue Code Sections 4371 and
4372, and therefore will not be subject to an excise tax if thereafter It

subsequently assumaes the obliigation to pay the private annuity in exchange for
assets worth the squivalent of the value of the annuity lability.

You have Indicated it is possible that, in the future, a foreign corporation which
does _not engage in a trade or business in the United States will enter into a

contract vmbu\urndeﬁwhicmiLwill assume the obligation to pay the private
annuity described abovs in exchange for assets umalmw.
present value of the annuity liability. —

Under the circumstances herein set forth, it is our opinion that it is more likely
than not that such foreign corporation will not be subject to an excise tax under
Internal Revenue Code Sections 4371 and 4372 for the foregoing reasons: (1)
the foreign corporation Is not an "insurer” or "reinsurer”; (2} the assumption of
the payments of a privata annuity in exchange for assets worth the equivalent of
the present value of the annuity liability is not an assumption of a risk classifiable
as a risk assumed by an "insurer® or “reinsurer” under the proper terminology and
customary usage in the Insurance industry and; (3) according to the legislative
history of Internal Revenue Code Section 4371, the statute applies to foreign
entitles engaged in the trade or business of insuring against, or with respect to,
hazardé, risks, losses, or liabilities within the United States and the foreign
corporation in this anticipated situation is not engaged in such a trade or business
and does not intend to become engaged in such a trade or business. Therefors, it
is our opinion that it is more likely than not that the foreign corporation is not an
insurer or reinsurer and_has not assumed a risk as an Insurer or reinsurer for
purposses of Internal Revenue Section 4371, and therefore will not be subject to an
imposition of an excise tax under Internal Ravenue Section 4371.

internal Revenue Code Sectlon 4371, in pertinent part, imposes a tax "on each
policy of insurance, indemnity bond, annuity contract, or policy of reinsurance
issued by any foreign Insurer or reinsurer lemphasis added]...".

Internal Revenue Code Section 4372(a} defines a a foreign insurer or reinsurer as
"...an insurer or reinsurer who is a nonresident alien individual, or a forelgn
partnership, or a foreign corporation. The term includes a nonresident alien
individual, foreign partnership, or foreign corporation which shall become bound by
an obligation of the nature of an indemnity bond.”

Therefore, for the excise tax to apply to an "annuity contract” or "policy of
reissuance,” it must be issued by a "foreign insurer or reinsurar.

Such is not the case here.
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Neither the Internal Revenue Code nor the regulations thereunder nor the judicial
taxation field decisions and Internal Revenue Service rulings clearly define the
terms “foreign insurer or reinsurer.” Consequently, we have looked to the leading

treatises on insurance Jaw and staté court decisional [aw forgssistance in-defining—-
such terms,

We have located no definitive case, ruling, or authoritative commentary that
indicates that the excise tax imposed by Internal Revenue Code Section 4371
applies;in\twata annuity context.

[
—

According to Black's Law Dictionary (5th Edition);Insurer—is_dafined _8s "[Tlhe
underwriter or insurance company with whom a contract of insurance s madar—
The one who assumes risk or underwrites a policy, or the underwriter or company
with whom a contract of insurance is made.”

Appleman on [nsurance Law and Practice further defines the terms In Section
7001: "[Aln 'insurer’ Is one who assumes risk or underwrites a policy, or the
underwriter or company with whom a contract of insurance Is made.”

1t is thus our opinion that the proper and appropriate use of the term insurer is that
it applies .to an underwriter of an insurance company gr one who assumes risk as
that term is defined.

The foreign corporation is claarly not such an Insurance company or underwriter.
It will not be licensed or authorized to engage in the insurance business.
Therefore, it will not meet the generally accepted definition of an insurer or
rainsurer unless it is an entity which assumes a risk as an insurer,

An annulty Is not a8 contract or an instrument of insurance risk. Furthermore, the
foreign corporation is not issuing the annuity as it is merely assuming the
obligation to pay the annuity.

Consequently, the foreign corporation should not be classified as an insurer under
the generally accepted meaning of such term.

Thus, it is more likely than not that a foreign insurer or reinsurer referred to in
Internal Revenue Code Sections 4371 and 4372 pertains to an underwriter or
insurance company with whom a contract of insurance is made, and ths foreign
corporation, under the circumstances presented to us, Is not such a company or
underwriter.

Thompson, on Reinsurance. 4th Edition, page 539, states: ".insurance is a
protection against loss or liability.....He pays the insurance company a premium.
He becomes insured with thisinsurance company which is called the direct-writing
company. A policy is delivered to him which is his contract with his insurer. The
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person or company insured by the direct- writing company is refsrred to in

discussions as the insured, the agsurpd, the original_Insured or the primitive
agsured. The original ar primary insurer is obligated directly to his insured or

policyholder”. e

An entity which assumes a risk as an insurer is an entity which makss, issues,
continues, or renews instruments in the nature of an insurance policy or in the
nature of an jndemnity bond. For example, Couch on [nsuranca 2d Section 1:2

PP ates: "[Tlhe primary requisite essential to a contract of insurance Is the
assumption of a risk o dertaking to Indemnify the insured against
such loss.” Therefore, it is likely that Internal Reven e-Sections 4371 and

4372 refer to foreign ’insurance' companles that are engaged in the business of —
assuming risks, issuing instruments in the nature of indemnity bonds, insurance
policies and other instruments customarlly Issued by an insurer.

The foreign corporation is not such an entity and does not engage in foreign
insurance transactions and does not issue instruments customarily issued by an
insurer. As a consequancs, It is our opinion that it is more likely than not that the
foreign corporation is not assuming the risk of an insurer and thus will not be
treated as an Insurer when it assumes the obligation of the private annuity
payments in exchange for assets worth the equivalent of the present value of the
annuity liabllity.

Appleman on jnsurance Law and Practice Section 81 states: "[Aln annuity is
ususlly defined as being an obligation to pay a stated sum, usually monthly or
annually, to a stated recipient, such payments to terminate upon the death of the
designated beneficiary.” Appleman citing Corporation Comm'n v, Fquitable Life
Insurance Society of U.S., 239 P.2d 360 (1952} in footnote 1 also states that
"[linasmuch as annuity contracts do not insura against loss by reason of death of
insured, but rather constitute investment of funds to be paid in instaliments during
life of annuitant, i ntr; are_no 'risk’ ingency of
loss...Sinca annuitles are not policies or contracts of insurance {emphasis added),
payments therefor are not ganerally regarded as premiums even though so called.”

Couch on Insurance 2 in Section 1:20 in footnote 15 citing Prudential Insurance
Co. v, Howell '29 NJ 116 (1959} finds that "[Tlhe risks assumed under life
insurance policles and under annuity contracts are diametrically opposite inasmuch
as life insurance involves the traditional elements of Insurance, namely, shifting of
risk of loss and distribution of risk of loss over a broad base whereas annuity
contracts are basically investments.”

Thus, it is more likely than not that the foreign corporation does not fit within the
statutory definition of an insurer because it is neither an underwriter nor an
insurance company engaged in the trade or business of assuming risks. It is also
our opinion that it is more likely than not that the foreign corporation is not
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assuming such a risk when it assumes the private annuity payment obligations In
exchange for assets worth the equivalent of the value of the annuity habthty, and
1hus is not an insurer under Internal Revenue Code Section 4371

The legislative history of Internal Revenue Code Section 4371 is consistent with
this understanding.

The terms insurer and reinsurer referred to in the Committee Reports for internal
Reveaue Code Section 4371 substantiate that our above analysis Is consistent
with ths mtendeﬁ“appﬁcab!&maammch terms under Internal Revenue
Section 4371, T
\\‘

The Committee Reports on Public Law 101-239 and Public Law 100-203 which
amended internal Revenue Code Sections 4371 and 4372 refer to the term 'risk’ in
the context of foreign insurance companies effectively connected with the conduct

of an Insurance business in the United States or in the context of foreign insurance
companies issuing policies or instruments in the nature of an indemnity bond.

The Committes Reports do not Include other applications of the term insurer other
than those applications in the insurance company context., There are several
points in the conference agreement In which the Committee Report evidences their
concerns regarding the application of the use of the forthcoming Internal Revenue
Code Section. The conference agreement in the Conference Committee Report for
the Committee Report on Public Law 100-203, states that the agreement shall
“provide regulatory authority to address the treatment of foreign insurance
company investments In U.S. subsidiaries...Under the conference agreement,
foreign source income that is attributable to 8 U.S. trade or business of a foreign
property and casualty insurance company is treated as effectively connected with
that trade or business.”

The conference agresment indicates the intent and purposs behind Internal
Revenue Code Section 4371 was to -apply an exclse tax to foreign insurance
companies engaged in a U.5. trade or business. "Several factors are cited by the
Treasury Department in support of this view. First, the provision applies to life
insurance companies and property and casualty insurance companies in a manner
substantially similar to present law rules covering only life insurance
companies...Second, the provision attributes to a foreign insurance company an
amount of assets determined by reference to the assets of comparable domestic
insurance companies, thus reasonably measuring the amount of assets that the
U.S, trade or business of a foreign insurance company would be expected to have
were it a separate company dealing independently with non-U.S. offices of the
foreign insurance company...The conferees understand that the provision
governing foreign insurance companies solves a statutory problem in the context
of the broader issue: measuring the U.S. taxable income of a foreign corporation
that is effectively connected with its U.S. trade or business.”
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Under the facts presented to us, the foreign corporation will not be engaging in
business as a foreign Insurance company and therefore will not be subject to the
excise tax under Internal Revenus Code Sections 4371 and 4372, The foreign

corporation is neither assuming a risk of Joss B8 '@ insurer Hor i§ Iinthe” business—
of making, issuing, renewing, or continuing insurance policies or underwriting a
policy with whom a contract of insurance is made as a reinsurer. Therefore, it ls
more likely than not that the foreign corporation does not meet the statutory
definition of insurer and will thus not be subject to the excise tax under internal

Revenue Code Section 4371.

T ———

\“‘“\

The involvement of the foreign corporation Will be-timited to its wption of the
private annulty agreement in exchange for its receiving assets Worth—the—
equivalent of the value of the annuity Hability. The private annuity agreement will
be issued by you, and you are not an insurer engeged in the business of
customarily issuing insurance policles or annuities, and you are contractually
barred from issuing additional annuities under Section XXiil of the Private Annuity
Agreement.

Thus, under the foregoing analysis, the foreign corporation first, is not an insurer
as that term has been properly dsfined and applled according to the statute's
legislative history, and second, is not assuming a 'risk' as an insurer as that term
is properly interpreted by authorities in the insurance field.

Under Internal Revenue Code Section 4372(a), a foreign Insurer is also defined as
a nonresident alien individual, a foreign partnership, or foreign corporation which
shall become bound by an obligation of the nature of an [ndemnity bond.

The foreign corporation will not become contractually bound by an obligation in
the nature of an indemnity bond.

Appleman on psurance and Practice Section 7001 states: "[llndemnity has been
considered an essential element of a contract of insurance, so that & contract
which does not possess this element has been held not one of Insurance.”
Appleman further states in Section 7003 that "{A] contract which requires an
indemnitor to indempify the indemnitee for losses with which the indemnitor had
no connection and over which it had no control would be & 'contract of
insurance™'.

The foreign corporation will not be an indemnitor indemnifying you for losses with
which it has no connection and over which it has no control, It is our
understanding that the foreign corporation is merely assuming an obligation and
will not secure you against loss or damage and will not restore to you, in whole or
in part, by payment or replacement for any losses Incurred.

Thus the foreign corporation will not be indemnifying you.

10
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It is also our understanding that the foreign corporation will not be responsible for
any reimbursement to you or will it be a party 10 the contract between you and
the annuitant, Therefore, pursuant to the contract batween you and the foreign

corporation, the latter will be assuming tha obligation of 1hé private arnuity”

payments in exchange for assets worth the equivalent of the annuity liabllity, and
will not be issuing assuming, continuing, or renewing an obligation in the nature of
an indemnity bond.

Qur_examination of case law has disclosed a pair of cases which, when read
together, clarify the judiciat-interpratation of the term "insurance.”
N —

T ——

B
These cases have lad us to conclude that it would be unifkely that a court would™

find that the issuance of a private annuity by a corporation that it s not engaged
in the issuance of other annuities or insurance policies {and, thus does not
actuarlally allocate the risk relating to the private annuity agreement to other
annuity or insurance contracts} is equivalent to the conduction of business as an
“insurer,” and that it would be equally unlikely that a court would find that the
assumption of the private annuity agreement by a foreign corporation that does
not issue other annuities or insurance policles Is to be deemed a "reinsurer,” as
such terms should reasonably be construed under Internal Revenue Code Section
4372(a). -

The first case is the case of Professional Lens Plan, Inc. v, Dept. of insurance 387
So. 2d 548 (ist DCA 1980). In this case, the Florida Dapartment of insurance had
issued a declaratory statement that a plan whereby optometrists agreed to furnish
replacement lenses to their patients for an annual fee plus a fixed sum
representing the costs of the lenses, was actually an insurance program.

The District Court of Appeal reversed the Florida Department of Insurance on the
basis that the program did not involve any assumption of risk, distribution of loss,
or payment of premium for assumption of risk. {387 S0.2d 548, 550.)

Consaquently, because In that case the District Court of Appeal found that the
optometrists® plan "...did not involve any assumption of risk, distribution of loss of
payment of premium for assumption of risk...”, the plan was not subject to the
Florida Insurance Statutes. (387 So0.2d 548, 550.)

The District Court of Appsal thus heid that Professional Lens Plan, Inc. was not
providing Insurance and was not subject to the Florida Statutes regulation
insurance.

in its decision, the court in fessional Lens Pl v, Dept. of Insurance cited
the case of Warranty Corp, Inc. v ral. Humphrev, 23 Arlz. App.

827, 583 P.2d 87 {1875). The Florida court explained that this Arizona case
expanded upon the Florida statutory definition of the term "insurance" by

11
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indicating that normally there are five {5} slements that are present in an insurance
contract.

These five (5) elements are: T e e e L
{1} no insurable interast;

{2) a risk of loss;
{3} an assumption oTThwiskahaJnm@L\_
\\.‘.
\\\
(4) a general scheme to distribute the loss among the larger group of persons
bearing similar risks; and

{5} the payment of a premium for the assumption of the risk.

The court in ional L Plan Inc. v. .. of Insyrance stated that a patient
may obviously have an "insurable Interest” in his or her contact lenses, and there
may be a "risk of loss™ of such contact lensas; however, the remaining three (3}
elements of an insurance contract were not present in that case, according to the
court,

The court found that there was no contractual obligation or duty betwsen
Professional Lens Plan, Inc. and the patients. The court then stated: "This
determination alone would, in our opinion, dispose of the contention that
Professional is engaging in a business of ‘insurance.™ {387 So.2d 548, 550)

The court held in Professional Leps Plan, Inc. v. Dept. of {nsurance, 387 So. 2d
548 (st DCA 1980} that the contract between the optometrist and the patient was

not an indemnification contract, but rather was 3 contract that provided for the
purchase of additional or replacement contact lanses.

In our situation neither you nor the foreign corporation are or will be engaged in
the insurence business, and neither you nor the foreign corporation will issue or
assume additional annuity contracts beyond the one which is the subject of this
opinion letter,

Consequently, there is an absence of a “general scheme to distribute the loss
among the larger group of persons bearing similar risks.”

In our situation there Is likewise the absence of "the payment of a premium for the
assumption of risk.”

Therefore, in our situation the presence of all of the "five (5) key elaments that are
present in an Insurance contract” is lacking, and neither you (the issuer of the

12
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private annuity] nor the forelgn corporation (the party that will possibly
-cantractually. assume the private anpuity fisbility from you) will be engaged in
{ssuing an insurance contract as that term is defined in the common law.

As the court in Professional Lens Plan, Inc. v, Dept, of Insurance, 387 So. 2d 548

{ist DCA 1980] held that the contract between the patient and the optomaetrist
was not an indemnification of contact lenses agreement, but was merely e
contract providing for the purchase of additional or replacement contact lenses, so
-would.it be likely for a court in our situation to find that the contract between you
and the annuiteﬁ%ﬁmmﬁcaﬁgn\a reement---it was a private annuity
agreement, and it would be aqually likely in OUM!@L
the contract between you and the foreign corporation is not an Insurance
agreement, or a reinsurance agreemsnt, or an indemnification agresment-—it will

be an assumption of private annuity liability agreemant without a premium feature
being present.

Therefore, it Is our opinion that it is more likely than not that the foreign
corporation will not be classified as an insurer for federal excise tax purposes.

It is also our opinion that the foreign corporation Is not a foreign [einsuref as that
1erm Is properly defined and applied under internal Revenue Code Sactions 4371
and 4372(a), and therefore will not be subject to an excise tax as a foreign
reinsurer under the aforementioned Internal Ravenue Code sections. '

Much confusion exists regarding the definition of the term reinsurance. The term
has been used erroneously and applied indiscriminately in various situations.

According to Appleman on Insurance law and Practice, Section 7681:

"Reinsurance, to an insurance lawysr, means one thing only -- the ceding by one
insurance company to another of all or a portion of its risks for a stipulated portion
of the premium, in which the liability of the reinsurer is solely to the relnsursd, and
handies all matters prior to and subsequent 1o loss. The true reinsurer is merely an
insurance company or underwriter which deals with other insurance companies as
its policyholders.

Additionally, Couch on Insurance 2d Section 80:1 states that the reason "[Mjuch
confusion exists in the law as to the definition of reinsurance [is] because of the
failure to distinguish three situations: {1) succession: (2) novation; and (3}
additional security for the additional undertaking... The mere fact that there has
been a transfer of assets to a successor corporation does not establish’ that there
has been a reinsurance contract or an assumption of liability to the original
insureds.” '

For example, it is our understanding that the foreign corporation will assume the
obligation of payment of only one {1} private annuity transaction in exchange for

13
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receiving assets of an equivalent value and is not receiving an additional premium
for such transaction. It is also our understanding that there will not be any sharing
of risk between you and the foreign corporation as a reinsurer,

The foreign corporation is neither issuing the private annuity nor reinsuring the
private annuity on your behalf and therefore is not engaging in transactions as an
insurer or reinsurer,

-According to Kenneth Thompson, Reinsurance 4th Edition, pp 6 a reinsurance
transaction is defina ~telationship established between two parties, which
e

is based primarily on contract or understanding Whareby—one-party, called the
reinsurer, in consideration of a premium pald the reinsurer, agrees to im““
under certain terrns and conditions, another party, the reassured, against a risk
previously assumed by the Iatter, the direct writer, in its primary insurance
covering the original assured.” You are issuing the private annuity in exchange for
the equivalent of the present value of the annuity liability, and will not recsive a
premium in consideration for assuming a ‘'risk’ as that term has already been
properly defined. The foreign corporation is likewise not receiving a premium in
consideration for it assuming the obligation to make the annuity payments.

Further, no primary insurance sxists in your situation.

Thus, the foreign corporation is neither an insurer nor a reinsurer as that term is
properly used and referred to in the legislative history for Internal Revenus Code
Sections 4371 and 4372,

It is thus our opinion that it is more likely than not that the anticipated transaction
between the foreign corporation and you is not a reinsurance transaction as that
term has been defined.

It is our undarstanding that the foreign corporation will not assume your financial
responsibilities to the Annuitant for your past conduct. It Is our further
understanding that the forsign corporation's agreement to assume your obligation
to pay private annuity in exchange for assets worth the equivalent of the present
value of the annulty liabifity will not be in the nature of a reserve for tha annuity,
or a premium in the nature of a reinsurance transaction. It is also our
understanding that the foreign corporation will not indemnify you for any claims
against you and will not assume a risk if you should become insolvent.

While we belleve that it is more likely than not that the foreign corporation will not
be subject to a one (1) percent excise tax under Internal Revenue Code Section
4371, we wish 1o maks you aware of Revenue Ruling 80-95 in which a foreign
insurer was subject to the excise tax under Internal Revenue Code Section 4371
under an arrangement between the foreign corporation and a U.S. corporation that
was characterized as being similar to one of reinsurance.

14
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The facts of this Revenue Ruling are as follows: A domestic corporation which
maintained dijsability plans for its U.S, citizens or resident employees and former
employees entered into a contract with a foreign insurer which was neither doing
business nor authorized to do business 1n the U.S.  Iri 78tarn Toi an actuarially™
computed annual payment, the insurer, which was not a party to the plans,
indamnified the corporation for all required payment plans. The insurer incurred no
liability to the employees and was neither responsible for plan performance failures
nor for the application or disposition of money paid to the corporation under the
what it felt were tmproper-payments. _Under these facts, the foreign insurance
company was determined by the Internal Revenus-Service-to_ba subject to the
excise tax imposed on foreign insurance engaged on the reinsurance of United——
States risks.

Under the facts prasented in Revenue Ruling 80-95, the foreign corporation was
obliged to indemnify the domestic corporation for losses sustained by the domestic
corporation under the disability plans; thus the risk assumed by the foreign
corporation under the contract was the same as the risk borne by domestic
corporation under the disabllity plans. The fact that the domestic corporation had
passed its risk to the foreign corporation did not change the nature of the risk.
The arrangement was similar to one of reinsurance in which the primary insurer
transferred some or all of the risk it had assumed to a second insurance company.

1t is our opinion that the facts in your situation are substantially different from the
facts described in Revenue Ruling 80-95, and your transaction would thus not be
recharacterized as reinsurance. In your situation, it is our understanding that there
will be no sharing of risk, no payment of a premium in consideration for the
assumption of the obligation for the paymants of an annuity, and no element of
control retained by the you with respect to premium payments, auditing claims, or
indemnification guarantees. Thus, the proposed factual situation materially differs
in your situation from the facts and circumstances set forth in Revenue ruling BO-
95,

It is our understanding that the contract between the you and the foreign
corporation is a transaction at arm's length under which the forelgn corporation
will agree ta assume the obligation to pay the privats annuity in exchange for the
receipt of offsetting assets worth the equivalent of the present value of the
annuity Habllity.

As a transaction. at arm's length in which a private annuity is exchanged for assets
of an equivalent value of the annuity's estimated liabllity Is not of the type of
anticipated obligation of the nature of an indemnity bond or the type of transaction
carried on by an insurer or reinsurer as contemplated under Internal Revenue
Section 4371 and 4372. It is our opinion that it is more likely than not that if the
foreign corporation is involved in an arm's length transaction with you to pay a

15
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private annuity in exchange for the recelpt of assets af equivalent value to the
annuity liability, and the foreign corporation is not angaging in. insuring or

- feinsuring property, and is not bound by any obligation to you in the nature of an _
indemnity bond then there will not be an excise imposed on such a transaction.

CONCLUDING REMARKS

—
The accuraw\of‘fﬁé“tminionsaxpwssmiwij are dependent on the actual facts
and circumstances and the application of the rmmﬁeww~
are aware that a portion of our opinions expressed hereln are predicated upon
future activities and transactions, We recommend that you carefully review the
applicabie law to such transactions prior to their implemantation.

Respectfully Submitted,

Pratter, Tedder & Graves

a AL 4, 7 4/(
(By.—David Tedder,
Attorney-at-Law
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- SCHEDULE "A"
T T TROARING CREEK-LIMITED -

1. Non-Statutory Stack Option to purchase 50,000 shares of the Common
Stock, $0.10 par velue per share, of Michasls Stores, Inc., issued pursuant

——10 Non-Statutory Stock Option Agreement dated February 2, 1988,
amended August 8, 1989-and October 24, 1990,

2. Non-Statutory Stock Option to purchase 50,000 shares of the Common
Stock, $0.10 par valus per share, of Michaels Stares, Inc., issued pursuant
to Non-Statutory Stock Option Agreement dated August 4, 1988, amended
December 11, 1987, August 8, 1989 and October 24, 18S0.

3. Non-Statutory Stock Option to purchase 62,500 shares of the Common
Stock, $0.10 par value per share, of Michaels Stores, Inc., issued pursuant
to Non-Statutory Stock Option Agreement dated August 22, 1990, amended
October 24, 1980,

4, Option to purchase 25,000 shares of tha Common Stock, of Michaels
Stores, Inc., pursuant 1o the terms of that certain Purchase Warrant to
purchase 150,000 shares of the Common Stock of Michaels Stores, Inc.,
dated November 20, 1984, amended October 24, 1990 originally issused to
Sam Wyly,

17
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TO: Lome House Trust Limited/Ronnie Buchanan

FROM: Jackson & Walker, L.L.P.

“Dx*rﬁr»«\mzzkzz&‘\_Nm\\mw«\
RE: The Bulldog Non-Grantor Trust and The Pitkin Non-Grantor —
Trust; Filing Requirements under the Securities Exchange Act of
1934

Lorne House Trust Limited ("Lorne House"), the Bulldog Non-Grantor Trust ("Bulidog")
and the Pitkin Non-Grantor Trust ("Pitkin") will be required to make certain filings with the
Securities and Exchange Commission (the "SEC") related to the holdings of Bulldog and Pitkin
of securities of Sterling Software, Inc. ("Sterling”) and Michaels Stores, Inc. {"Michaels™).

Set forth below is a summary of some of the circumstances under which these filings will
be made. These legal requirements can be very complex, Please feel free to call us with any
questions you may have from time to time,

1. Form 4. For so long as Bulldog owns securities representing in excess of 10%
of the outstanding shares of Sterling common stock, Bulidog will be required to file with the
SEC Form 4's reporting purchases and sales by Bulldog of Sterling’s Common Stock. These
reports must be filed with the SEC on or before the 10th day of the month following the month
in which the reported transactions took place. Under certain circumstances, profits from a
“purchase” and "sale™ made within six months of one another must be disgorged. You should
‘consult with Sharyl Robertson or us prior to effecting transactions in Sterling's securities to
ensure compliance with Securities Exchartge Act rules.

2. Schedule 13D's.

a, Sterling. Lome House, Bulldog and Pitkin must file an amendment to
Schedule 13D when the aggregate holdings of Bulldog and Pitkin in Sterling’s securities fluctuate
by more than 1% of Sterling’s outstanding common stock (currently approximately 90,000
shares). This filing must be made promptly after the transaction occurs,

b. Michaels. Lorne House must file an amendment to Schedule 13D when
the aggregate holdings of Bulldog and Pitkin in Michaels securities fluctuate by more than 1%
of Michael’s outstanding common stock {currently approximately 120,000 shares). This filing
must be made promptly after the transaction occurs.
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We can assist you in preparing these filings. In order for us to do so on a timely basis,
it is imperative that you keep Sharyl Robertson informed on a timely basis of all transactions
effected in Sterling and Michaels securities.

WRID

cc:  Sharyl Robertson
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PRATTER, TEDDER & GBAVES

ATTORNEYS AT LAW

© CENTURY CITY OFFICET GAANRSE COUNTY OYICE
Cioravenvr oF ThE stARa oo o (TG TOWN & SOUNTAY RBAT
BKYEENTH FLOGR BUITE 700
LOS ANGLLES, CA 2OOBT : GRANGE, CA 93688
TRLEPHAME (213) 2YR-2287 TELRPHRONE Vi) $8T-O7D

FAX [RU3) 2784048 FaX a4y BBTe "

April 2, 1992
AEPLY T mssmsmsmssmsomsssmen amtrar:

Bast Baton Reouge Limited
_ One East First Street
Reno, Nevada 89501

Dear East Baton Rouge Limited:

You have requested the firm of Pratter, Yedder & Graves to provide
you with our opinion with respect to the anticipated federal
income tax treatment relatimg to the following matters:

1. Your anticipated federal income tax treatment to you, a
Nevada corporation, relating to your acquisition and sale of
Michaels Stores Inc., 200,000 Option (hereinafter referred to as
Securities) in exchange for your issuing a private annuity to Sam -

wyly.

2. Your anticipated federal income tax treatment that would
likely apply if you were to subsequently relinguish your
obligation to pay the private annuity referred to in Paragraph 1
above, provided that you relinguish such liability by pay:.ng the

' assuming party assets of a value worth the eqmvalent of the
annuity liability.

3. The anticipated federal excise tax treatment under
Internal Revenue Code sections 4371 and following regarding a
possible subsequent assumption of the obllgatlon to pay the
private annuity payments by a foreign’ corporatlon not engaged in
a trade or business in the United States in exchange for its
receiving cash or an asset worth the equivalent value of' the
apnuity liability.

Before we provide you with our analy51s of each of these issues we
msmakLyg_\Laware that this opimion letter is merely an
axpress.mn of cur Iearfed views-with respect to these issues. Our
opinion does not command any legal authority and way-be-rejected
by & government official, agency, private party, or anyoune else.
Our opinion thus has no binding authority or official status of
any kind, type, or character. We cannot assure you or anyone else
that the opinions and conclusions contained in this opinion letter
will be sustained by the Internal Revenue Service, any court of
law, or anyone else. Our opinions represent our views on these
issues, but they do not represent our guarantee that they will be
followed or accepted by anyone else.

——.

In addition, our opinions do not cover or address apy issues not
covered herein.

Permanent Subcommittee op Investizations
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Our opinions are based on the status of the federal inconme tax law
as of the date of this written opinion. The tax laws change
“Tapidly; -and should there be-any change-in the applicable law er
the facts and circumstances relating to the events described
herein, +the opinions expressed herein necessarily require a
reevaluation in the light of such changes.

There is no assurance that the Internal Revenue Service or anyone
else will not raise issues that have not been addressed herein.

For the sake of brevity, our discussion of the applicable legal
principles will omit certain cases and other authorities that may
apply to the facts and circumstances of these matters. We will
take them into account in issuing this opinion letter, however.

In the event any change impacts on the tax principles or laws
applicable to our opinions herein, we specifically disclaim any
‘undertaking or obligaticn to advise you or anyone else of any such
changes which may hereafter occur.

our opinions are based on the correctness of the facts and
circumstances set forth herein.

The Internal Revenue Service and applicable courts possess the
ability to challenge the legitimacy and reality of an entity or a
transaction and can claim that an entity or a transaction are
something other than what the parties Iintended them to be.
Government authorities can recharacterize a transaction into
something other than what the parties intended.

There are numerous instances when the Internal Revenue Service,
courts or judges are in error. They are not infallible. They can
thus misread or misapply the legal principles involved in the case,
leading to 2 tax result that may be contrary to what the taxpayer
anticipated, and leading to a tax result that may be wrong.

The Internal Revenue Service, and the courts generally examine the
substance and business purpose and economic reality behind a
transaction in a very careful manner %o determine if the
transaction is genuine and is to be granted recognition in the form
presented for tax purposes.

Consequently, we need to caution you that the Internal Revenue
Service, or a court might view the transactions that are the

ect of this opinlon letter in a manner differently than either
you or I WO i Nonetheless, it is our opinion that the
anticipated and intended transad ities described herein

are more likely than not to be given recognition as be

in the manner expressed herein. This view will be enhanced by the
proper operation of the entities and transactions to comply with
their intended conseguences.

You should be aware that the Internal Revenue Service can charge
interest on tax deficiencies and can impose numerous penalties if
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it disagrees with the tax treatment of the reported transactions.

It is "our view based on the informetion presented:  to us as-
expressed herein that it is more 1likely than not that the
anticipated federal tax treatment relating to the matters discussed
herein will be as we opine herein.

OPINION AND ANALYSIS OF THE FEDERAL INCOME TAX CONSEQUENCES THAT
ARE LIKELY TO APPLY TO THE TRANSACTIONS DESCRIBED BELOW:

A. The anticipated tax treatment relating to your acquisition
and subsequent sale of Securities in exchange for your issuing a
private annuity on the life of Sam Wyly.

Because there could be an unending list of possible factual
circumstances regarding your purchase, ownership, and sale of the
Securities in exchange for your issuing a private annuity, this
opinion will only address your anticipated income tax basis with
respect to such sscurity interests.

Upon acqu:.rmg the Secur:.tles, you need to determine your income
tax basis.

The income tax basis rules pertaining to the party contractually
obligated to make the private annuity payments are discussed in
depth in Warnick, 195-3rd T.M. Private Annuities at pages A~28 and
A-29. These rules are predicated upon the principles set forth in
Revenue Ruling 55-119.

under this ruling, your unadjusted income tax basis equals the
value of the annuity as of the date in which the amnuity agreement
is executed, assuming that there is no gift element involved.

It is our understanding that no gift element is involved in this
transaction. .

In' the event the Securities are sold at a gain prior to the
annuitant's death, your tax basis is equal to the total of the
annuity payments made to the date of sale, plus the actuarial value
of the annuity payments that are yet to be made under the annuity
agreement. If the Securities are sold at a loss prior to the
annuitant's death the tax basis equals the total of the annuity
payments actually made as of the date of sale. If the selling
price is less than the basis for gain but greater than the basis
for loss purposes neither a gain nor a loss is recognized on your
sale OF the-Securitieas.

M‘“\
If the Securities are sold after the annu:.tant‘s death, your basis
for determining either gain or less is equal to the total of the
annuity payments which were made under the annuity contract.

If the Securities are sold before the annuitant's death, you remain
obligated to make annuity payments to the annuitant. If gain were
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recognized on the sale, then, because the actuarial value of the
annuity was used by you in calculating your tax basis, you had, in
“esBENcE, "a@lready taken inmto account the future annmuity paynents to
be made under the annuity agrsement using the actuarial values
based on the anticipated life expectancy. Thus, the anpuity
payments made after the sale do not have a tax consequence to you
until the total of such annuity payments exceeds the actuarial
value that was used by you to calculate your gain, whereupon sach
annuity payment thereafter represents a deductible loss to you.
However, 1if the annuitant dies before the after-sale payments equal
the actuarial value of the annuity, then you will have taxable
income in the year of the annuitant's death equal to the difference
between the actuarial annuity value which was used by you in
computing your taxable gain on the sale of the Securities and the
total annunity payments made after the sale. (Thus, this *windfall"®
to you would not go untaxed.)

If you recognized a loss on the sale of the Securities, your tax
basis would be merely the total of the annuity payments made prior
to such sale, and you would not have been credited for any annuity
payments you made after the sale. Consequently, each post-sals
annuity payment made by you after such sale would generate a tax-
deductible loss to you.

If you recognized neither a gain nor a loss on the sale of the
Securities, then po loss would be recognized by you on further
annuity payments until the total of all annuity payments made (both
before and after the sale of the Securities) equals the amount
realized by you from the sale. Thereafter, each annuity payment
represents a tax-deductible loss to you.

After the annuitant'’s death, if the total of all annuity payments
is 1less than the amount realized by you on the sale of the
Securities, the difference is taxable income to you in the year of
the death of the annuitant.

To circumvent this potentially large tax consequence, yon might
want to have another party assume your private amnmuity obligation
in exchange for your payment of assets having an offsetting
equivalent value. This will be discussed immediately below.

It is our opinion that it is more likely than not that the federal
taxation method set forth in Revenue Ruling 55-119 as described
above will be applied on the transactions described in this section

-of our egpinion.
.‘\-...\§ ‘‘‘‘‘‘‘
\M~\_.\\ \\\\\ —
B. Your anticipated tax treatment if you subse e

relinquish your. obligation to pay the private annuity referred to
in paragraph 1 above, provided you relinquish suchk liability by
paying the assuming party assets of a value worth the equivalent of
the annuity liability being relinquished.

You have requested us to provide you with our views as to your
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anticipated federal income tax consequences relating to the
situation in which you would enter into a contract with a foreign
EOYPOTAation WHitH doe¥ Hot 4Hd Will not etigage in business im the
United States, and does not and will not have an office in the
United States or an agent in the United States, under which this
foreign corporation would agree to assume the obligation to pay the
private annuity to the annuitant in exchange for its receiving
offsetting assets equivalent to the value of the annuity liability
at the time of such transactlion.

Under such circumstances and provided the value of the cash and/or
other assets exchanged by you equals the value of the annuity
obligaticn at the time of such transactions, it is our opinion that
it is more likely than not that thers should be no federal ihcome
tax consequence to you as you have incurred no economic gain or
loss.

Thereafter, the death of the annuitant would likely not produce a
federal tax consequence to either yourself (as you no longer owed
the annuity obligation) or to the foreign assumption corporation
(as it would not be subject to U.S. tazation) under the
circumstances set forth above.

Howevaer, this approach is rather novel and the tax consequences are
not fres from doubt. It is our opinion that it is more likely than
not that the assumption of the private annuity liability prior to
the annuitant's death under the circumstances described above will
be nontaxable to you as noted abova.

C. The foreign corporation is not an insurer or reinsurer as
those terms are properly defined and applied under Internal Revenue
Code Sections 4371 and 4372, and therefore will not be subject to
an excise tax if thereafter it subsequently assumes tbe obligation
to pay the private annuity in exchange for assats worth the
equivalent of the value of the anmuity liability.

You have indicated it is possible that, in the future, a foreign
corporation which does not engage in a trade or business in the
United States will enter into a contract with you under which it
will assume the obligation to pay the private annuity described
above in exchange for assets worth the equivalent of the then—
present value of the annuity liability.

Under the circumstances herein set forth, it is our opinion that it
is\mgr\el\-ik?}y than not that such foreign corporation will not be
subject t0 an excise-tax under Internal Revenue Code Sections 4371
and 4372 for the foregeing reasons: ‘oreign corporation is
not an ¥insurer" or "reinsurer®; (2) the assumption of the paymen

of a private annuity in exchange for assets worth the equivalent of
the present value of the annuity liability is not an assumption of
a risk classifiable as a risk assumed by an ‘Yinsurer® or

5
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nyeinsurer® upder the proper terminology and customary usage in the
insurance industry; and, (3) according to the legislative of
THtermal Revenuve Code Section-4371; the statute applies to foreign.
entities engaged in the trade or business of insuring agaiast, or
with respect to, hazards, risks, losses, or liabilities within the
United States and the foreign corporation in this anticipated
situation is not engaged in such a trade or business and does not
intend to become engaged in such a trade or business. Therefore,
it is our opinion that it is more likely than not that the foreign
corporation is not an insurer or reinsurer, apd has not assumed a
risk as an insurer or reinsurer for purposes of Internal Revenue
Section 4371, and therefore will not be subject to an imposition of
an excise tax under Interral Revenue Section 4371.

Tnternal Revenue Code Section 4371, in pertinent part, imposes a
tax "on each policy of insurance, indemnity bond, annuity contract,
or policy of reinsurance issued by any foreign insurer or reinsurer
{emphasis added]...".

Internal Revenue Code Section 4372(a) defines a a foreigun insurer
or reinsurer as "...an insurer or reinsurer who is a noaresident
alien individual, or a foreign partnership, or a foreign
corporation. The term includes a nonresident alien individual,
foreign partnership, or foreign corporation which shall become
bound by an obligation of the nature of an indemnity bond.”

Therefore, for the excise tax to apply to an "annuity contract” or
vpolicy of reissuance," it must be issued by a nforeign insurer or
reinsurer.”

Such is not the case here.

Neither the Internal Revenue Code nor the regulations thereunder
nor the judicial taxation field decislons and Internal Revenue
Service rulings clearly define the terms "foreign insurer or
reinsurer.® Consequently, we have looked to the leading treatises
on insurance law and state court decisional law for assistance in
defining such terms. ’

Wwe have located no definitive case, ruling, or authoritative
commentary that indicates that the excise tax imposed by Internal
Revenue Code Section 4371 applies in the Privats annuity context.

According to Black's Law Dictionary (Sth Edition), insurer is
defined as "{T]he underwriter or insurance company with whom a
contract of —insurance is made. The one who assumes risk or
underwrites a policy, or the umierweiter or company with whom a
contract of insurance is made, " T ——

[

Appleman on Ipsurance Law and Practice further defines the terms in
Section 7001: "[AJn ‘insurer' is one who assumes risk or
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underwrites a policy, or the underwriter or company with whom a
contract of insurance is made."

It is thus our opinion that the proper and appropriate use of the
term insurer is that it applies to an underwriter or an insurance
company ©f one who assumes risk as that term is defined.

The foreign corporation is clearly not such an insurance company or
underwriter. It will not be licensed or authorized to engage in
the insurance business. Therefore, it will not meet the generally
accepted definition of an insurer or reinsurer unless it is an
antity which assumes a risk as an insurer.

An annuity is not a contract or an instrument of insurance risk.
Furthermore, the foreign corporation is not issuing the annuity as
it is merely assuming the obligation to pay the annuity.

Consequently, the foreign corporation should not be classified as
an insurer under the generally accepted meaning of such term.

Thus, it is more likely than not that a foreign insurer or
reinsurer referred to in Internal Revenue Code Sections 4371 and
4372 pertains to an underwriter or insurance company with whom a
contract of insurance is made, and the foreign corporation, under
the circumstances presented to us, is not such a company or
underwriter.

Thompson, on Reinsurance, 4th Edition, page 639, states: LI
insurance is a protection against loss or liability..... He pays the
insurance company a premium. He becomes insured with this insurance
company which is called the direct-writing company. A policy is
delivered to him which is his contract with his jnsurer. -The
person or company insured by the direct- writing company is
referred to in discussions as the insured, the assured, the
oxrigipnal insbred or the primitive asgured. The original or primary
insurer is obligated directly to his insured or policyholder®,

An entity which assumes a risk as an insurer is an entity which
makes, issues, continues, or renews instruments in the nature of an
insurance policy or in the nature of an jindemnity bond. For
example, Couch on Insurance 2d Section 1:2 pp. 6 states: "[Tlhe
primary requisite essential to a contract of insurance is the
assumption of a risk of loss and the undertaking to indemnify the
3nsured against such loss.* Therefore, it is likely that Internal
Revenue Code Sectionms—¢37i-and 4372 refer to foreign ‘insurance’
companies that ars engaged in the busifiess—of—assuming risks,
issuing instruments in the nature of indemnity bonds, insurance ——
policies and other instruments customarily issued by an insurer.

The foreign corporation is pot such an entity and does not eagage
in foreign insurance transactions and does not issue instruments

7
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customarily issued by an insurer. As a consequence, it is our
opinion that it is more likely than not that the foreign
corperation--is not assuming.the..risk. of. an insurer., and thus will
not be treated as an insurer when it assumes the obligation of the
private annuity payments in exchange for assets worth the
aquivalent of the present value of the annuity liability.

Appleman on Insuxance Law apd Practice Section 81 states: "[A]n
annuity is usually defined as being an cbligation to pay a stated
sum, usually monthly or amnually, to a stated recipient, such
payments to terminate upon the death of the designated

if

beneficiary." Appleman citing Co ation Comm’
Insurance Society of U.S., 239 P.2d 350 (19352) in footnote 1 also

states that "[I]nasmuch as annuity contracts do not insure against
loss by reason of death of insured, but rather constitute
investment of funds to be paid in installments during life of
annuitant, apnuity contracts are not a ‘risk! based on contingency
of 1logs...Since annuities are not policies or contracts of

{nsurance (emphasis added), payments therefor are not generally
regarded as premiums even though so called.”

Couch on JIpsurance 2 in Section 1:20 in footnote 15 citing
Prudential Insurance Co. v. Howell 29 NJ 116 (1959) finds that

w{Tlhe risks assumed under life insurance policies and under
annuity contracts are diametrically opposite inasmuch as life
insurance involves the traditional elements of insurance, namely,
shifting of risk of loss and distribution of risk of loss over a
broad base whereas annuity contracts are basically investments.”

Thus, it is more likely than not that the foreign corporation does
not fit within the statutory definition of an insurer because it is
neither an underwriter nor an insuranve company engaged in the
trade or business of assuming risks. It is also our opinion that
it is moxe likely than not that the foreign corporation is not.
assuming such a risk when it assumes the private annuity payment
obligations in exchange for assets worth the equivalent of the
value of the annuity liability, and thus is not an insurer under
Internal Revenue Code Sectiom 4371.

The legislative history of Internal Revenue Code Section 4371 is
consistent with this understanding.

The terms insurer and reinsurer referred to in the Committee
Reports for Internal Revenue Code Section 4371 substantiate that
our above analysis is consistent with the intended applicable
Weamings-—of-such terms under Ianternal Revenue Section 4371.

—
The Committee Reports on Public Law 101-239 anaPublic-Law 100-203
which amended Internal Revenue Code Sections 4371 and 4372 refer t6
the term ‘risk!' in the context of foreign insurance companies

effectivaly connected with the conduct of an insurance business in

8
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the United States or in the context of foreign insurance companies
Assuing policies or instruments in the nature of an indemnity bond.

The Committee Reports do not include other applications of the term
insurer other than those appllications in the insurance company
context. There are several points in the conference agreement in
which the Committee Report evidences their concerns regarding the
application of the use of the forthcoming Internal Revenue Code
Section. The conference agreement in the Conference Committee
Report for the Committee Report on Public Law 100-203, states that
the agreement shall "provide requlatory authority to address the
treatment of foreign insurance company investments in U.S.
subsidiaries...Under the conference agreement, foreign source
income that is attributable to a U.S. trade or business of a
foreign property and casualty insurance company is treated as
effectively connected with that trade or business.?

The conference agreement indicates the intent and purposé behind
Internal Revenue Code Section 4371 was to apply an excise tax to
foreign insurance companies engaged in a U.S. trade or business. '
Several factors are cited by the Treasury Department in support of
this view. First, the provision applies to 1life insurance
companies and property and caswalty insurance companies in a manner
substantially similar to present law rules covering oaly life
insurance companigs...Second, the provision attributes to a foreign
insurance company an amount of assets determined by reference to
the assets of comparable domestic insurance companies, thus
reasonably measuring the amount of assets that the U.S. trade or
business of a foreign insurance company would be expected to have
were it a separate company dealing independently with non-U.S.
offices of the foreign insurance company...The conferees undexrstand
that the provision governing foreign insurance companies solves a
statutory problem in the context of the broader issue: measuring
the U.S. taxable dincome of a foreign corporation that is
effectively connected with its U.S. trade or business.™

under the facts presented to us, the foreign corporation will not
be engaging in business as a foreign insurance company and
therefore will not be subject to the excise tax under Internal
Revenue Code Sections 4371 and 4372. The foreign corporation is
neither assuming a risk of loss as an insurer nor is it in the
business of making, issuing, renewing, or continuing insurance
policies or underwriting a policy with whom a contract of insurance
IS made-as.a reinsurer. Therefore, it is more likely than not that
the foreign corporation—dves-not meet the statutory definition of
insurer and will thus not be subject to the—excise tax under
Intérnal Revenue Code Section 4371. B —

The involvement of the foreign corporation will be limited to its
assumption of the private annuity agreement in exchange for its

]
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receiving assets worth the equivalent of the value of the annuity
llability. The private annuity agreement will bs issued by you,
and you are not an insurer éngaded in the business of customarily
issuing insurance policies or annuities, and you are contractually
barred from issuing additional annuities under Section XXIII of the
Private Annuity Agreement.

Thus, under the foregoing analysis, the foreign corporation first,
is not an insurer as that term has been properly defined and
applied according to the statute's legislative history, and second,
is not assuming a ‘risk' as an insurer as that term is properly
interpreted by authorities in the insurance field.

Under Internal Revenue Code Section 4372(a), a foreign insurer is
alse defined as a nonresident alien individual, a foreign
partnership, or foreign corporation which shall become bound by an
obligation of the nature of an indemnity bond.

The foreign corporation will not become contractually bound by &n
obligation in the nature of an indemnity bond. .

“t

Appleman on Insurance and Practice Section 7001 states:
"[{I]ndemnity has been considered an essential element of a contract
of insurance, so that a contract which does not possess this
element has been held pot one of imsurance.” Appleman further
states in Section 7003 <that "[A] contract which reguires an
indemnitor to indemnify the indemnitee for losses with which the
indemnitor had no connection and over which it had no control would
be a ‘contract of insurance’®.

The foreign corporation will not be an indemnitor indemnifying you
for losses with which it has no connection and over which it bhas no
control. It is our understanding that the foreign corporation is
merely assuming an obligation and will not secure you against loss
or damage and will not restore to you, in whole or in part, by
payment or replacement for any losses incurred.

Thus the foreign corporation will not be indemnifying you.

It is also our understanding that the foreign corporation will not
be responsible for any reimbursement to you or will it be a party
to the contract between you and the annuitant. Therefore,

pursuant to the contract between you and the foreigm corporation,
the-latter will be assuming the obligation of the private annuity

payments in exchange ets worth the equivalent of the annuity
liability, and will not ba issui continuing, or
renewing an obligation in the nature of an indemnity T ——

Our examination of case law has disclosed a pair of cases which,
when read together, clarify the judicial interpretation of the term

10
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"ingurance."

These cases have led us to conclude that it would be unlikely that
a court would find that the issuance of a private annuity by a
corporation that it is not engaged in the issuance of other
annuities or insurance policies (and, thus does not actuarially
allocate the risk relating to the private annuity agreement to
other annuity or insurance contracts) is equivalent to the
conduction of business as an "insurer," and that it would be
equally unlikely that a court would find that the assumption of the
private annuity agreement by a foreign corporaticn that does not
issue other annuities or insurance policies is to be deemed a
"reinsurer,® as such terms should reascnably be construed undexr
Internal Revenus Code Section 4372(a).

The first case is the case of Professional Lens Pla

of Insurance, 387 So., 2d 548 (1st DCA 1980). 1In this case, the
Florida Department of Insurance had issued a declaratory statement
that a plan whereby optometrists agreed to furnish replacement
lenses to their patients for an annual fee plus a £fixed sum
representing the costs of the lenses, was actually an insurance

program.

The bistrict Court of Appeal reversed the Florida Department of
Insurance on the basis that the program did not iovolve any
assumption of risk, distribution of loss, or payment of premium for
assumption of risk. (387 So.2d 548, 550.)

Consequently, because in that case the District Court of Appeal
found that the optometrists' plan "...did not involve any
assumption of risk, distribution of loss or payment of premium for
assumption of risk...", the plan was not subject to the Florida
Insurance Statutes, (387 So.2d 548, §50.)

The District Court of Appeal thus held that Professional Lens Plan,

Inc. was not providing insurance and was not subject to the Florida
Statutes regulation insurance.

in its decision, the court in Professional Lens Plan, Inc. v. Dept.

@f Insurance cited the case of Guaranteed Warranty Corp., Inc. v.
ex rel. Humphrey, 23 Ariz. App. 827, 583 P.2d 87 (1975). The

Florida court explained that this Arizona case expanded upon the
Florida statutory definition of the term "insurance" by indicating
that normally there are five (5) elements that are present in an
‘Insurance—contract.

—,
S

: \M‘\
These five (5) elements are: T

(1) no insurable interest;
(2} a risk of loss;

11
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(3) an assumption of the risk by the insurer;

(4) a general scheme to distribute the loss among the
larger group of persons bearing similar risks; and

{5) the payment of a premium for the assumption of the risk.

The court in Profegsio ens an, Inc. v. Dept. of

stated that a patient may obviously have an "insurable interest® in
his or her contact lenses, and there may be a "risk of loss® of
such contact lenses; however, the remaining three (3) elements of
an insurance contract were not present in that case, according to
the court.

The court found that there was no contractual obligation or duty
petwaen Professional Lens Plan, Inc. and the patients. The court
then stated: #This determination alome would, in our opinion,
dispose of the contention that Professional is engaging in a
business of ‘insurance.'" (387 So0.2d 548, 550)

The court held in Professional Leps Plan. Inc. ¥, Dept, of
Insurance, 387 So. 2d 548 (lst DCA 1980) that the contract between
the optometrist and the patient was not an indemnification
contract, but rather was a contract that provided for the purchase
of additional or replacement contact lenses.

In our situation neither you mor the foreign corporation are or
will be engaged in the insurance business, and neither you nor the
forsign corporation will issue or assume additional annuity
contracts beyond the one which is the subject of this opinion
letter.

Consequently, there is an absence of a ngeneral scheme to
distribute the loss among the larger group of persons bearing
similar risks." . -
In our situation there is likewise the absence of "the payment of

d premium for the assumption of risk.®"

Therefore, in our situation the presence of all of the "five (5)
Key elements that are present in an insurance contracth is lacking,
and neither you (the issuer of the private annuity) nor the forelgn
corporation (the party that will possibly contractually assume tha
private annuity liability from you) will be engaged in issuing an
_insurance contract as that term is defined in the common law.

As the court in s T ToP st e,
387 So. 2d 548 (1st DCA 1980) held that the contract between the
patient and the optometrist was not an indemnification of contact
lenses agreement, but was merely a contract providing for the
purchase of additional or replacement contact lenses, so would it

12
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be likely for a court in our situation to find that the contract
Dbetwesn.you.and. the annuitant was pot an indemnification agreement-—
-it was a private anpuity agreement, and it would be egually 1ikely
in our opinion that a court will find that the contract between you
and the foreign corporation is not an insurance agreement, or a
reinsurance agreement, or an indemnification agreement--it will be
an assumption of private annuity liability agreement without a
premiun feature being present.

Therefore, it is our opinion that it is more likely than not that
the foreign corporation will not be classified as an insurer for
federal excise tax purposes.

Tt is also our opinion that the foreign corporation is not a
foreign reinsurer as that term is properly defined and applied
under Internal Revenue Code Sections 4371 and 4372(a), and
therefore will not ba subject to an excise tax as a foreignm
reinsurer under the aforementioned Internal Revenue Code se}:tions.

Much confusion exists regarding the definition of the term
reinsurance. The term has been ussd erroneously and applied
indiscriminately in various situations.

According to Appleman on Ingurance Law and Practice, Section 7681:
nReinsurance, to an insurance lawyer, means one thing ooly - the
cading by one insurance company to another of all or a portion of
its risks for a stipulated portion of the premium,

in which the liability of the reinsurer is solely to the reinsured,
and handles all matters prior to and subsequent to loss. The true
reinsurer is merely an insurance company or underwriter which deals
with other insurance companies as its policyholders..... "

Additionally, Couch on Ingurance 2d Section 80:1 states that the
reason "[MJuch confusion exists in the law as to the definition of
reinsurance [is] because of the failure to distinguish three
situations: (1) succession; (2) novation; and (3) additional
‘security for the additional undertaking... The mere fact that there
has been a transfer of assets to a successor corporation does not
establish that there has beén a reinsurance contract or an
assumption of liability to the original insureds. !

For example, it is our understanding that the foreign corporation
will assume the obligation of payment of only one (1) private
annuity transaction in exchange for receiving agsets of an
equivaient value and is not receiving an additional premium for
such transaction. It is also our understanding that there will not

be any sharing of TisK between you and-theforeign-corporation as
a reinsurer.

The foreign cori)oration is neither issuing the private annuity nor
reinsuring the private annuity on your behalf and therefore is not

13
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engaging in transactions as an insurer or reinsurer.

According toc Kenneth Thompson, Reipsurance 4th Edition, pp 6 a
reinsurance transaction is defined as a . "...relationship
established between two parties, which is based 'primarily on
contract or understanding whereby one party, called the reinsurer,
in consideration of a premium paid the reinsurer, agrees to
indemnify under certain terms and conditions, ancther party, the
reassured, against a risk previously assumed by the latter, the
direct writer;, in its primary insurance covering the original
assured.” You are issulng the private annuity in exchange for the
equivalent of the presaent value of the annuity liability, and will
not receive a premjum in consideration for assuming a ‘risk' as
that term has already besen properly defined. The foreign
corporation is likewise not receiving a premium in consideration
for it assuming the obligation to make the annuity payments.
Further, no primary insurance exists in your situation.

Thus, the foreign corporation is neither an insurer nor a reinsurer
as that term is properly used and referred to in the legislative
history for Internal Revenue Code Sections 4371 and 4372.

It is thus our opinion that it is more likely than not that the
anticipated transaction between the forelgn corporation and you is
not a reinsurance transaction as that term has been defined,

It is our understanding that the foreign corporation will not
assume your financial respomsibilities to the Annuitant for your
past conduct. It is our further understanding that the foreign
corporation's agreement to assume your obligation to pay private
annuity in exchange for assets worth the equivalent of the present
value of the annuity liability will not be in the nature of a
reserve for the annuity, or a premium in the nature of a
reinsurance transaction. It is also our understanding that the
foreign corporation will not indemnify you for any claims agalnst
you and will not assume a risk if you should become insolvent.

While we believe that it is more likely than not that the foreign
corporation will not be subject to a one (1) percent excise tax
under Internal Revenue Code Section.4371, we wish to make you
aware of Revenue Ruling 80-95 in which a foreign insurer was
subject to the excise tax under Internal Revenue Code Section 4371
under an arrangement between the foreign corporation and a U.S.
corporation that was characterized as being gimilar to ome of
reinsurance. .

The facts of this Revenue Ruling aré && followsr i —domestie—
corporation which maintained disability plans for its U.S. citizens
or resident employees and former employees entered into a contract
with a foreign insurer which was neither doing business nor
authorized to do business in the U.S. In return for an

14
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actuarially computed annual payment, the insurer, which was not a
party-+to--the plans,.indennified. tha. corporation for all required
payment plans. The insurer incurred no liability to the &mpIlcyses -
and was neither responsible for plan performance failures nor for
the application or disposition of money paid te the corpbration
under the contract. The insurer had the right to audit claims
against the plans and to protest what it felt were improper
payments. Under these facts, the foreign insurance company was
determined by the Internal Revenue Service to be subject to the
excise tax imposed on foreign insurance engaged on the reinsurance
of United States risks.

Under the facts presented in Revenue Ruling 80-95, the foreign
corporation was obliged to indemnify the domestic corporation for
losses sustained by the domestic corporation under the disability
plans; thus the risk assumed by the foreign corporation under the
contract was the same as the risk borne by domestic corporation
under the disability plans. The fact that the domestic corporation
had passed its risk to the foreign corporation did not change the
nature of the risk. The arrangement was similar to one of
reinsurance in which the primary insurer transferred some or all of
the risk it had assumed to a second insurance company.

It is our opinion that the facts in your situation are
substantially different from the facts described in Revenue Ruling
80-95, and your transaction would thus not be recharacterized as
reinsurance. In your situation, it is our understanding that there
will be no sharing of risk, no payment of a premium in
consideration for the assumption of the ohligation for the payments
of an annuity, and no element of control retained by the you with
respect to premium peyments, auditing claims, or indemnification
guarantees. Thus, the proposed factual situation materially
differs in your situation from the facts and circumstdnces set
forth in Revenue ruling 80-95. .

It is our understanding that the contract between the you and the
foreign corporation is a transaction at arm's length under which
the foreign corporation will agree to assume the obligation to pay
the private annuity in exchange for the receipt of offsetting
assets worth the equivalent of the present value of the annuity
liability.

As a transaction at arm's length in which a private annuity is
exchanged for assets of an equivalent value of the annuity's
estimated liability is not of the type of anticipated obligation of
the nature of an indemnity bond or the type of traosaction carried
on by an insurer or relinsWrer as contemplated—

Revenue Section 4371 and 4372. It is our opinion that it is more
likely than not. that if the foreign corporation is involved in an
arm's length transaction with you to pay a private apnuity in
exchange for the receipt of assets of eguivalent value to the

15
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annuity liability, and the foreign corporation is not engaging in
-dasuring-or.reinsuring.property, and is not bound by any obligation
to you in the nature of an indemnity bond then thers will Hot be am
excise imposed on such a transaction.

. /

* * »* * * *

CORCLUDING REMARKS

The accuracy of the opinions expreséed herein are dependent on the
actual facts and circumstances and the application of the relevant
legal principles thereto. We are aware that a portion of our
opinicns expressed herein are predicated upon future activities and
transactions. We recommend that you carefully review the
applicable law to such transactions prior to their implementation.

Respectfully Submitted,

Pratter, Tedder & Graves

&/ Zﬁ/;:% (
avid Tedder,

Attorney-at-Law

16
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s == Redacted by the Permanent

Subcommittee on Investigations

Depariment of the Treasury — internal Revenus Service
fForm 13657 : Notice of Election by Corporation to Participate in
{March 2005) Announcement 2005-19 Settlement Initiative

NOTE: The Service can decline to execute a closing agreement with any party that fails to provide all
information requested within this Form 13657.

Sectionl. Corporation information
1. Corporation name 2. Corporation identification
Michaels Stores, Inc. number (EIN)

3. Address (Street, City, State, ZIP code}

8000-Bont Branch

frving, Texas 75062

4. Name and title of person to contact at comporation 5. Daytime telephone number
Terl Wiltiams, Vice President of Tax { 489 )
6. FAX number
Cas) NN
7. Corporation cummently is in Appsals or Examination  |__| Yes (Plsase complsts items 8 and 9.) I No
8. Name and address (Steet, City, State, ZIP codej of Appeals Officer or Agent 9. Daytime telephone number

{ )

10. Corporation has executed a Power of Attormey D Yes (Piease aftach a copy.) m No

11. Name of corporations} that received the services from the Executives named in Section 112, Identification number €N} for
if different from corporation named in item 1. (Attach sdditionaf shees, if necessary.) Hem 11 entries

Same Same

13. Did the Comoration file as part of a consolidated federal income tax Yes (See ltems

s 148 15 or tems 16 & 17, o
retum for any taxable period affected by the terms of the settlement? i i ]

is

14. Name of the Corporation’s parent that particiy inthe ion (if the Comporation is a | 15. Employer identification numbet
subsidiary) {EIN) for Itam 14 entry

Corporation is parent (see ID above}

16. Name of the Corporation's subsidiary that particip inthe t ion (if the Corporati 17. Employer identification number
is the parent) (EN) for Hem 16 entry

NIA

Corporation Attestation

The following Corporation elects to participate in the settiement initiative as described in Announcement 2005-19
and as contained in Internal Revenue Bulletin 2005-11 dated March 14, 2005. The Corporation is submitting with
this election the information and documents requested. Under penaities of perjury, | declare that | have
examined this Form 13657 and to the best of my knowledge and belief, it is true, correct and complete.

Corporation name Name of authorized Corp Rep!
Michaels Stores, Inc Terl J. Williams
8000 Bent Branch Tite
Irving, Texas 75062
I Vice President of Tax
By (Si of ized Corporate F \L“() ﬂ . Date
/'\\{\)— GO ) | = </L:/Og
Catalog Ma_39566V J sheet1of3 Www.irs.gov / Form 13657 (3-2005)

Permanent Subcommittee on Investigations MSNY 028653
EXHIBIT #66 - FN 665
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Section i, Election Information

. Pursuant to section 3(b)(1) and section 3(c}(2) of A 2005-18, the Corp elects to claim the aliowable
compensation deduction in its taxable year that includes (" oniy ons):

D a. the date(s) the stock options were transferred to the Refated Person, or

D b. the date(s) the options were exercised or the restricted stock vested, or

. December 31, 2004, or

{1 d. December 31 of the year in which the Execui izes the compensation, or

D e. December 31 of the year determined under IRC section 3{c)(2) of Announcement 2005-19.

-,

2. Did the Corporation already claim a compensation deduction for any stock options or restricted stock that its Executives transferred
in Notice 2003-47 transactions?

7] Yes (see instructions batow. i no

if"Yes,” piease attach a schedule listing the amounts and years of such deductions.

3. Did the Corporation already claim any deductions for transaction costs (ie., faes paid fo promolters, attoreys, accountants,
eppraisers, or others} concerning Notice 2003-47 transactions?

[ Yes ses instructions beiow.) W] No
1 "Yes", please attach a schedule listing the amounts and years of such deductions. If the Corporation wishes {o claim deductions
for such costs that have not bean y ded d, also aftach a schedule) listing the and years of such fees and
attach g
Section . Executive information

For each Executive (Officer, Director, employse} who participated in a Notice 2003-47 transaction using either stock
options granted or restricted stock issued by the Corporation, please provide the following information. If you need
additional space for your answers, please attach additional sheets and identify the continued answers by ftem number.

1. Name and address {Street, City, State, ZIP codej of Executive 2. Executive identification
Sam Wyly (SSN: 433-46-5313), Evan Wyly (SSN: 461-94-2177), and Charles Wyly (SSN: number (SSK)
436-44-1110), 300 Crescent Court, Sulte 1000, Dallas, Texas 75201 See #1,

Michael French (SSN: 463-72-5220), 200 Crescent Court, Suite 630,
Dallas, Texas 75201

3. Name and address (Street, City, State, ZIP code) of Related Person o which the Executive | 4. Related Person identification

transferred the options or stock number (EIN}

See attached schedule. . Unknown.

5. Dateg} E it options or i stock to 6. Date(s) such options were exercised or date(s) such
Related Person restricted stock vested

See attached schedule. See attached schedule.

7. Was a Form 1099 or Form W-2 issued to the Execitive upon the Executive's transfer of the options or the restricted stock to the
Related Person?

[ Yes (see instructions betow No

i "Yes " please attach copies of the form and specify the amount representing the option or restricted stock value
included on the Form 1099 or Form W-2,

-

. Was a Form 1099 or Form W-2 issued to the Executive upon the exarcise of the options or the vesting of the restricted stock?
73 Yes (see instructions below, I Ne

If*Yes," please attach copies of the form and spec:\‘y the amount representing the option or restricted stock value included on the
Form 1099 or Form W-2.

Form 13657 (3-2005) Sheet20f3 wwwirs.gov Department of the Treasury ~ intemnatl Revenue Service

Catalog No. 38508V
J
MSNY 028654  C ‘n.!bé
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Section 1il. Executive Information — continued

9. Was any portion of the stock options or icted stock fothe E ive in ion with the E: ive's p of
services for 8 subsidiary or affiliate of the Corporation?
71 Yes CIne
10. Is the Executive electing to participate in this settlement issue?
[ ves e ] Unknown
Instructions

1. Send your completed Form 136857 to:

Internal Revenue Service
ATTN: Announcement 2005-19
MC 4166 NWSAT

4050 Alpha Road

Farmers Branch, TX 75244

2. If you are under examination or in Appeals, please
provide a copy of this Notice of Election to the
examining revenue agent or the Appeals Officer.

MSNY 028655

Form 13657 (3-2005) Shest3 ot 3 WWW.irs.gov Department of the Treasury ~ internal Revenue Service

Catalog No. 39566V J
< . nS



3495

e = Redacted by the Permanent
Subcommittee on Investigations

Michaels Stores, Inc, (FEIN _

Statement Attached to Form 13657 (Notice of Election by Corporation to Participate in
Annonncement 2005-19 Settlement Initiative)

Related Party Addresses (Question #3)

Concho Trust (An Isle of Man Trust)

East Baton Rouge, Limited (An Isle of Man Corporation)
Roaring Creek Trust (An Isle of Man Trust)

Rugosa, Limited (An Isle of Man Trust)

Scotty Trust (An Isle of Man Trust)

Taliulah International Trust (An Isle of Man Trust)
Tensas, Limited (An Isle of Man Corporation)

"All entities listed above have the Tollowing address:
C/0 Lorne House Trust Limited (An Isle of Man Corporation), Castletown, Isle of Man, British Isles

Arakan, Limited (An Isle of Man Corporation
+  Warwick House, Castle Hill, Victoria Road, Douglas, Isle of Man, British Isles

Dortmund, Limited {An Isle of Man Corporation’
« International House, Castle Hill, Victoria Road, Douglas, Isle of Man, British Isles

East Baton Rouge (A Nevada Corporation)
¢ Address Unknown

Maroon Limited (A Nevada Corporation)
e  Address Unknown

MeesPierson Limited -Name has changed to Fortis, Limited (An Isle of Man Corporation):
*  18-20 North Quay, Douglas, Isle of Man, British Isles

Quayle, Limited (An Isle of Man Corporation):
+ 12-14 Finch Road, Douglas, Isle of Man, British Isles

Roaring Creek, Limited (A Nevada Corporation):
*  Address Unknown

Soulieana, Limited (An Isle of Man Corporation):
¢ 12-14 Finch Road, Douglas, Isie of Man, British Isles

Tallulah, Limited (A Texas Limited Partnership)
¢ Address Unknown

Tensas, Limited (A Nevada Corporation):
e Address Unknown

Woody International Trust {(An Isle of Man Trust)
+  Address Unknown

Yurpa Faf, Limited Isle of Man Corporation):
s  Address Unknown

MSNY 028656
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& 0624 822952 LORNE HOUSE 86
HlABG1B24S jor joom P31 9 peBd,080 SEP B 'SR 1016
West Carroll Limited
/o Lorme House Trust Limited ;
Lorae House ;
Castletown, Tle of Man Congents 4o |
Buitish Jsles ]
T TAMak, el
August 31, 1992 '
Mr. Sam Wyly '
#080 N, Central Expwy.
Suite 1100 )
Dalias, Texas 75206
Re: Private Annuity Agreement daed April 15, 1992 betwoen
‘West Carrofl Limited and Sam Wyly
Dear Mr. Wyly,

Pursuant to Sestion XVI of the referenced Private Annuity Agresment, \hizw:hu
inform you that the wdensigned, West Carroll Limited, consents to the assignment by you
Tm.m.ammmp.ﬁm«mmmmmmmmw
referenced Private Annuity Agreenent.

Very truly yours,

=

WJ.

20D

Permanent Subcommittee on Investigations
EXHIBIT #66 - FN 666 CONFIDENTIAL

SECI00080726
PS100092593
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& 9624 822952 LORNE HOUSE

83

o Po0S,008 SF 01 192 16116

21408295 .I_ _; FLOOR F-335
Morehonse Limited
¢/o Lorne House Trust Limited ,
Lo Hous
Castiotown, Isle of Man
Britith Iales
August 31, 1992
Mz, Sam Wyly
8080 N, Contrul Expwy.
Suits 1100
Dalias, Tesis 75206
Re:  Private Anniity Agreement dated April 15, 1992 between
Morehouse Limited and Sam Wyly
Dear Mr. Wyly,

Pursuant to Section XVI of the referenced Private Anmyity this letter shall
mﬁmyouﬂutmcmdemm Morehouse Limited, consents to the assignment by you to
Tallulah, Ltd,, & Yexas Hmiled Mwmdmdghudﬂendhmiummﬁe
MWWWWn

V’!Wm
MJ.
23040270

CONFIDENTIAL
SECI00080727
PSI00092594
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2 624 822952 LORNE HOUSE a4

| 214BY1BRAY 1€ FLOR. JE-Ss2 1 T4 ooy es, SEP 21 '92 16:15
East Corrolt Limited
¢/0 Lome Mowue Trost Limited
Lotse House
Castietown, 1o of Man
British Inies
Avgust 31, 1992

Mr, Samn Wyly
8080 N. Central Expwy.
Suige 1100

Dallas, Texps 75206

Re:  Privaws Anouity Agreement ol Apedl 15, 1992 between
Bast Cagroll Limited and Sam Wyly

Dear Mr. Wyly, ’
mwmmdmmmmwmwm
inform you that the undendgned, Bagt Caxroll Limited, convonts to the assignment by you to

Tallulah, 144, amwmmmp,«anvrmﬁgm, -titie and interest In and 1o tho
referenced Private Aanuity Agreement,

Very truly yours,
EAST CARROLL J.IMITED

(o

Rooald 1, Buchana
Managing Dircclor

20421D

CONFIDENTIAL
SECI00080728
PSI00092595
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Z 0624 822952 LORNE HOUSE e3
R AL 12 FLOOR F-335 T-" "f P-207/008 SEP B1 ’92 16:18
. o = LTEERT -

Mr. Sam Wyly

8080 N. Central Expwy.
Suite 1100

Dallas, Texas 75206

Re:  Private Agmenment dued 13, 1992 hotwoen
mmmmm Apdt 13,

Dear Mr. Wyly,

Pursaant to Section XVI of the referenced Private Annvity Agroement, this letter shall
inform you that fhe undersigned, Teosas Limited, consents to the assignment by you to Tallulsh,
Lid., 2 Texas Hmited pactocrship, of all of your tight, title and Interest in and to the veforencod
Private Annuity Agroement.

Very truly yours,

230421/D

CONFIDENTIAL
SECI00080729
PSI100092596
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2 8624 822952 LORNE HOUSE 82
. 2148918245 15‘ _'.FLEU? F=-33%5 Tt "%4 P-R38 088 SEF m_ '92 &fzz),e;
East Bawn Bouge Limited
¢/o Lormg House Trust Limited
Lane House
Castistown, Isle of Man
Beitish Tules
August 31, 1992
My, Sam Wyly
8080 N. Central Expwy,
Swite 1100
Dallas, Texas 75206
Re: Pﬁvmmwwwls, 1992 betwesn
Eant Bagon Rouge Limited and Sam
Dear Mr. Wyly,

Pursuant to Section XVT of the referenced Privates Annuity Agrocment, this letter shall
inform you th the undersipned, Hast Batos Rouge Limited, conseuls to the assignment by you
to ‘Taliulsh, Lid., 3 Texss Ywited partnership, of &} of your right, titie and interest in aud o
the referenced Private Amuity Agroement.

204270

CONFIDENTIAL
SECI00080730
PS100092597
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2 8624 B22952 LORRE HOUSE [}
‘el liedt 1@7, ”g’L.DﬂR F-335 T—_‘ 4 F‘-E@?B'A_‘!gg__‘.‘;!_:?‘ Bl‘ :“9_2_' '1'@:1‘?
Richland Limited
c/o Lorne Honso Trust Limited
Lome House
Castletown, Isle of Man
Tirithab nies
August 31, 1992
Mr. Sam Wyly
8080 N. Central Expwy,
Suite 1100

Dallas, Texas 75206 .
Re:  Private ity Agrescontt dated Apell 15, 1992 between

Annity
Richiand Limited and Sam Wyly
Dear Mr. Wyly,

‘Purseant to Section X VI of the referencad Private Anouity Agreement, this letter shall
jnform you that the undessigoed, Richland Limited, consents 1 the sssignment by you to
Tallulah, Lid., 2 Texus Hmited pastnecship, of wll of your right, fitle and inboat in and to the
veferenced Private Annuity Agreement,

Vexy truly yours,
RICHLAND

(L
B —ommid T, Dot
Managisg Director

2%0427/D

TOTAL. P.28

CONFIDENTIAL
SECI00080731
PSI00092598
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One Computer Associates Plaza
islandia, New York 11749
tel: +1 631 342 6000

X fax: +1 631 342 6800
Computer Associates ca.com

July 23,2002

Mr. Sam Wyly
300 Crescent Court ~ Suite 1000

Dallas, Texas 75201

Stargate, Ltd.

¢/o Mr. Charles Wyly

300 Crescent Court ~ Suite 1000
Dallas, Texas 75201

Gentlemen:

In consideration for the termination by Ranger Governance, Ltd. (“Ranger”) of its proxy
solicitation to elect nominees to the Board of Directors of Computer Associates International,
Inc. (“Computer Associates” or the “Company”) at the 2002 Annual Meeting of Stockholders of
Computer Associates pursuant to certain agreements dated as of the date hereof entered into by
and among Computer Associates and certain other parties. Based on information supplied to
Computer Associates, Computer Associates agrees to the following:

1. Computer Associates hereby agrees with regard to stock options issued to Mr. Sam Wyly
on Qctober 8, 1996 by Sterling Software, Inc. (“Sterling Software”) for 1,525,000 shares of the
Company’s common stock (“Shares™) which were sold to East Carroll Limited in a third-party
transaction on September 30, 1999 and converted to 859,185 options of Computer Associates on
April 7, 2000 to adhere to the tax treatment under Section 83 of the Internal Revenue Code of
1986, as amended (“Section 83”) to close the option elerent of this transaction as of the date of
sale. Any future exercise of the options will not be compensation income to Mr. Sam Wyly or
the holder of the option, and no Company deduction should arise from a later exercise.
Additionally, the Company will issue no Form 1099 or Form W-2 to the holder of the options on
the date of exercise.

2. Computer Associates hereby agrees with regard to stock options issued to Mr. Sam Wyly
on March 31, 1997 by Sterling Software for 200,000 Shares which were sold to Greenbriar
Limited in 2 third-party transaction on September 30, 1999 and converted to 112,680 options of
Computer Associates on April 7, 2000 to adhere to the tax treatment under Section 83 to close
the option element of this transaction as of the date of sale. Any future exercise of the options
will not be compensation income to Mr. Sam Wyly or the holder of the option, and no Company
deduction should arise from a later exercise. Additionally, the Company will issue no Form
1099 or Form W-2 to the holder of the options on the date of exercise.

Permanent Subcommittee on Investigations

EXHIBIT #66 - FN 666

CONFIDENTIAL
SECI00048023
PSI00059890
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3. Computer Associates hereby agrees with regard to stock options issued to Mr. Charles
Wyly on October 8, 1996 by Sterling Software for 800,000 Shares which were contributed to
Stargate, Ltd. (“Stargate™) a partnership of which Mr. Charles Wyly is general partner on June
15, 1999 and sold to Quayle Limited in a third-party transaction on September 30, 1999 then
converted to 450,720 options of Computer Associates on April 7, 2000 to adhere to the tax
treatment under Section 83 to close the option element of this transaction as of the date of sale.
Any future exercise of the options will not be compensation income to Mr. Charles Wyly or the
holder of the option, and no Company deduction should arise from a later exercise. Additionally,
the Company will issue no Form 1099 or Form W-2 to the holder of the options on the date of
exercise.

4, Computer Associates hereby agrees with regard to stock options issued to Mr. Charles
Wyly on March 31, 1997 by Sterling Software for 100,000 Shares which were contributed to
Stargate a partnership of which Mr. Charles Wyly is general partner on June 15, 1999 and sold to
Elegance Limited in a third-party transaction on September 30, 1999 then converted to 56,340
options of Computer Associates on April 7, 2000 to adhere to the tax treatment under Sectjon 83
to close the option element of this transaction as of the date of sale. Any future exercise of the
options will not be compensation income to Mr. Charles Wyly or the holder of the option, and no
Company deduction should arise from a later exercise. Additionally, the Company will issue no
Form 1099 or Form W-2 to the holder of the options on the date of exercise.

5. Computer Associates hereby agrees with regard to stock options issued to Mr. Sam Wyly
on October 8, 1996 by Sterling Software for 1,525,000 Shares which were converted to 859,185
options of Computer Associates on April 7, 2000 and sold to Greenbriar Limited in a third-party
transaction on July 23, 2002 to adhere to the tax treatment under Section 83 to close the option
element of this transaction as of the date of sale. The Company will issue a Form W-2 to Mr.
Sam Wyly in 2002 for the amount realized on the sale based on a mutually agreed Black-Scholes
valuation. Any future exercise of the options will not be compensation income to Mr. Sam Wyly
or the holder of the option, and no Company deduction should arise from a later exercise.
Additionally, the Company will issue no Form 1099 or Form W-2 to the holder of the options on
the date of exercise.

6. Computer Associates hereby agrees with regard to stock options issued to Mr. Sam Wyly
on March 31, 1997 by Sterling Software for 200,000 Shares which were converted to 112,680
options of Computer Associates on April 7, 2000 and sold to Greenbriar Limited in a third-party
transaction on July 23, 2002 to adhere to the tax treatment under Section 83 to close the option
element of this transaction as of the date of sale. The Company will issue a Form W-2 to Mr.
Sam Wyly in 2002 in the amount realized on the sale based on a mutually agreed Black-Scholes
valuation. Any future exercise of the options will not be compensation income to Mr. Sam Wyly
or the holder of the option, and no Company deduction should arise from a later exercise.
Additionally, the Company will issue no Form 1099 or Form W-2 to the holder of the options on
the date of exercise.

7. Computer Associates hereby agrees with regard to stock options issued to Mr. Charles
Wyly on October 8, 1996 by Sterling Software for 800,000 Shares which were contributed to
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Stargate a partnership of which Mr. Charles Wyly is general partner on June 15, 1999, converted
to 450,720 options of Computer Associates on April 7, 2000 and sold to Quayle Limited in a
third-party transaction on July 23, 2002 to adhere to the tax treatment under Section 83 to close
the option element of this transaction as of the date of sale. The Company will issue a Form W-2
to Mr. Charles Wyly in 2002 in the amount realized on the sale based on a mutually agreed
Black-Scholes valuation. Any future exercise of the options will not be compensation income to
Mr. Charles Wyly or the holder of the option, and no Company deduction should arise from a
later exercise. Additionally, the Company will issue no Form 1099 or Form W-2 to the holder of
the options on the date of exercise.

8. Computer Associates hereby agrees with regard to stock options issued to Mr. Charles

Wyly on March 31, 1997 by Sterling Software for 100,000 Shares which were contributed to
Stargate a partnership of which Mr, Charles Wyly is general partner on June 15,1999 then

converted to 56,340 options of Computer Associates on April 7, 2000 and sold to Quayle

Limited in a third-party transaction on July 23, 2002 to adhere to the tax treatment under Section

83 1o close the compensation piece of this transaction as of the date of sale. The Company will

issue a Form W-2 to Mr. Charles Wyly in 2002 in the amount realized on the sale based on a

mutually agreed Black-Scholes valuation. Any future exercise of the options will not be

compensation income to Mr. Charles Wyly or the holder of the option, and no Company

deduction should arise from a later exercise. Additionally, the Company will issue no Form

1099 or Form W-2 to the holder of the options on the date of exercise.

9. Computer Associates additionally agrees to follow this treatment of the options as
described above in the filing of all tax returns and to support this treatment in any current or
future examinations by the Internal Revenue Service or any state, local or other taxing authority.
10.  The Company's agreements in this letter are solely for the purpose of reporting the
transactions described above under Section 83, The Company has no knowledge of the amounts,
dates, purported transfers or other data set forth in this letter, and does not confirm or agree with
any of such information.

Very truly yours,

Computer Associates International, Inc.

By: w\”

TRA AR
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WRITTEN CONSENT OF THE SOLE DIRECTOR OF
MOREBOUSE, LIMITED

The undersigned, being the sole director of Morehouse, Limited, 2 Nevada corporation
(the "Corporation"), hereby consents in writing to the taking of the following action and to the
adoption of the following resolution pursuant to the provisions of Section 78.580 of the Nevada
General Corporation Law:

RESOLVED, that the Corporation be dissolved, and that upon the effectiveness
of the dissolution, the Board of Directors of the Corporation be, and hereby is,

______authorized and directed to do and perform all acts which it, in its sole discretion, deems

necessary, advisable or appropriate to effectuate the complete liquidation of the
Corporation and the winding up of its affairs; and that in connection with the dissolution
of the Corporation, the Board hereby adopts, approves, ratifies and confirms the Plan of
Liquidation attached hereto as Exhibit A; and be it

FURTHER RESOLVED, that in connection with the dissolution of the
Corporation, the Board hereby approves the preparation, execution and filing of all such
certificates, documents, information returns, tax returns and other papers which may be
necessary or proper to implement the Plan of Liquidation; and be it

FURTHER RESOLVED, that the matter shall be submitted to a vote of the

shareholders as soon as practicable.
% a&u@f@mﬁzl

Sharyl Robestson, ‘Director

Dated: June 6, 1996

I Permanent Subcommittee on Investigations

EXHIBIT #66 - FN 667
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MOREHOUSE, LIMITED Exhibit A
Plan of Complete Liquidation

This Plan of Complete Liquidation (the "Plan") is intended to accomplish the complete
tiguidation of Morehouse, Limited, a Nevada corporation (the "Corporation™), in conformity
with the Internal Revenue Code of 1986, as amended (the "Code").

1. Adoption of Plan. This Plan shall be effective upon satisfaction of all conditions
precedent to the effectiveness of the stockholders’ approval and upon the adoption and approval
of the Plan by the stockholders of the Corporation in accordance with the laws of the State of
Nevada, The date of such satisfaction and such adoption and approval by the stockholders is
hereinafter called the "Effective Date.”

2. Payment of Obligations. As promptly as is practicable after the Effective Date,
the Corporation shall pay or make adequate provision for the payment of all known obligations
of or claims against the Corporation, including, but not limited to, contingent, conditional or
unmatured claims. In furtherance of the foregoing, the Corporation’s officers are authorized,
empowered, and directed to pay or provide for the payment of such obligations and claims and
to establish a reserve in a reasonable amount fo mect the Corporation’s known liabilities,
obligations, liquidating expenses, and, if the Corporation’s officers deem advisable, estirated
or contingent liabilities, obligations and expenses. In addition, the Corporation shall make such
provision as will be reasonably likely to be sufficient to provide compensation for (i) any claim
against the Corporation which is the subject of a pending action, suit or proceeding to which the
Corporation is a party and (if) for claims that have not been made known to the Corporation or
that have not arisen but that based on facts known to the Corporation or successor entity within
10 years after the date of dissolution of the Corporation. In the event that the asscts of the
Corporation are insufficient for the payment in full of the obligations of the Corporation, then
claims and obligations of the Corporation shall be paid or provided for according to their
priority, ratably to the extent of funds legally available therefor.

3. Distribution of Assets. As promptly as practicable after the payment of the
Corporation’s obligations and claims (or the provision for such payment is made), and in no
event later than July 31, 1996, the Corporation shall make a liquidating distribution to its
stockholders of an undivided percentage interest in each of the assets of the Corporation
(including, but not limited to, those assets specifically described on Exhibit I attached hereto)
equal to the quotient arrived at by dividing the pumber of shares of the Corporation’s stock held
by such stockholder on the Effective Date by the aggregate number of shares of the
Corporation’s stock held by the stockholders receiving distributions pursuant to this paragraph.
Every distribution pursuant to this Section 3 shall be in full and complete cancellation of the
recipient stockholder’s shares of stock in the Corporation and shall be received by such
stockholders subject to the Corporation’s remaining liabilities.

4, Termination of Business. From and after the Effective Date, the Corporation shall
not engage in any business activity except for operations and activities related to maintaining and
preserving its assets pending the distribution of its assets to its stockholders, terminating and
winding-up its affairs in an orderly manner, and withdrawing from the states or other
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jurisdictions, if any, in which it is qualified for the transaction of business, all in accordance
with this Plan and applicable law.

5. Dissolution. The Corporation, pursuant to this Plan, shall be completely
liquidated (in coraplete cancellation, within the meaning of the Code, of all of its capital stock)
by the distribution of ali of its assets to its stockholders.

6. Powers of the Officers. The Directors of the Corporation have resolved that the
officers of the Corporation shall have the authority to do or authorize any and all acts and things
as provided for in this Plan and any and all such further acts and things as they may consider
necessary or desirable to carry out the purposes of this Plan including the execution and filing
of all such certificates, doctuments, information returns, tax returns and other papers which may 3
be necessary or propet to implement this Plan, The officers shail bave authority to authorize
such variations from or amendments to the provisions of this Plan as may be necessary or
appropriste to effect the dissolution, complete liquidation, and termination of existence of the
Corporation and the distribution of its assets to its stockholders in accordance the laws of the
State of Nevada and the requirements of the Code.
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Exhibit™1
Morehouse Limited
Balance Sheet
As at July 16th, 1996

Assets

Cash on Hand $58,888

Accounts Receivable - IRS 271

Interest Receivable 10
Total Assets $59,169
Liabilities & Shareholder’s Equity
Liabilities

Accounts Payable $177
Sharehoider's Equity

Capital Stock $49,375

Retained Eamings 9,617
Total Shareholder’s Equity 58,892

Total Liabilities & Shareholder's Equity

$59,169
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MOREHOUSE LIMITED
LORNE HOUSE, CASTLETOWN, ISLE OF MAN

SHAREHOLDERS RESOLUTION IN WRITING
We the undersigned being ail the Sharcholders of the above mentioned Company pursuant to
the powers vested in us by the Company’s Articles of Association do hereby resolve:-
THAT the Written Consent of the Sole Shareholder of Little Woody Limited, a

Nevada Corporation, in respect of its dissolution prepared by Mr Shaun T Wells, was
tabledandapproved. ItwasrmlvedmATMRBuchamnanmofﬁnc

be-and-is rised-to : enced Written Consent-for-and
onbetulfofmeCompanymxtseapamtyastheSole Sha:eholdtrofLstﬂeWoody
Limited, Nevada,

Dated the 11th day of June 1996

Directors
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WRITTEN CONSENT OF THE SOLE SHAREHOLDER OF
MOREHOUSE, LIMITED

The undersigned, being the sole holder of record of Morchouse, Limited, a Nevada
corporation (the “Corporation”), hereby consents to and authorizes, pursuant to the provisions
of Section 78.580 of the Nevada General Corporation Law, the dissolution of the Corporation
and the filing with the Secretary of State of the State of Nevada of a certificate of dissolution,
and to the adoption and approval of the Plan of Liquidation in substantially the form of Exhibit
A attached hereto.,

IN WITNESS WHEREOF, the undersigned has caused this Written Consent of
Stockholder 1o be executed as of the W day of June, 1996

CONFIDENTIAL
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MOREHOUSE, LIMITED Exhibit A
Plan of Complete Liquidation -

This Plan of Complete Liquidation (the "Plan®) is intended to accomplish the complete
Yiquidation of Morehouse, Limited, 2 Nevada corporation (the "Corporation"), in conformity
with the Internal Revenue Code of 1986, as amended (the "Code").

1. Adoption of Plan. This Plan shall be effective upon satisfaction of all conditions
precedent to the effectiveness of the stockholders’ approval and upon the adoption and approval
of the Plan by the stockholders of the Corporation in accordance with the laws of the State of
Nevada. The date of such satisfaction and such adoption and approval by the stockholders is
hereinafter called the "Effective Date.”

2. Payment of Obligations. As promptly as is practicable after the Effective Date,
the Corporation shall pay or make adequate provision for the payment of ail known obligations
of or claims against the Corporation, including, but not limited to, contingent, conditional or
unmatured claims. In furtherance of the foregoing, the Corporation’s officers are authorized,
empowered, and directed to pay or provide for the payment of such obligations and claims and
to establish a reserve in a reasonable amount to meet the Corporation’s known liabilities,
obligations, liquidating expenses, and, if the Corporation’s officers deem advisable, estimated
or contingent liabilities, obligations and expenses. In addition, the Corporation shall make such
provision as will be reasonably Iikely to be sufficient to provide compensation for (i) any claim
against the Corporation which is the subject of a pending action, suit or proceeding to which the
Corporation is a party and (if) for claims that have not been made known to the Corporation or
that have not arisen but that based on facts known to the Corporation or successor entity within
10 years after the date of dissolution of the Corporation. In the event that the assets of the
Corporation are insufficient for the payment in full of the obligations of the Corporation, then
claims and obligations of the Corporation shall be paid or provided for according to their
priority, ratably to the extent of funds legally available therefor.

3, Distribution_of Agsets. As promptly as practicable after the payment of the
Corporation’s obligations and claims (or the provision for such payment is made), and in no
event later than July 31, 1996, the Corporation shall make a liquidating distribution to its
stockholders of an undivided percentage interest in each of the assets of the Corporation
(including, but not limited to, those assets specifically described on Exhibit I attached hereto)
equal 1o the quotient arrived at by dividing the number of shares of the Corporation’s stock held
by such stockholder on the Effective Date by the aggregate number of shares of the
Corporation's stock held by the stockholders receiving distributions pursuant to this paragraph.
Every distribution pursuant to this Section 3 shall be in full and complete cancellation of the
recipient stockholder’s shares of stock in the Corporation and shall be received by such
stockholders subject to the Corporation’s remaining liabilities.

4, Termination of Business. From and after the Effective Date, the Corporation shall
1ot engage in any business activity except for operations and activities related to maintaining and
preserving its assets pending the distribution of its assets to its stockholders, terminating and
winding-up its affairs in an orderly manner, and withdrawing from the states or other
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jurisdictions, if any, in which it is qualified for the transaction of business, all in accordance
with this Plan and applicable law. .

5. Dissolution. The Corporation, pursuant to this Plan, shall be completely
liguidated (in complete cancellation, within the meaning of the Code, of all of its capital stock)
by the distribution of all of its assets to its stockholders.

6. Powers of the Officers. The Directors of the Corporation have resolved that the
officers of the Corporation shall have the authority to do or authorize any and all acts and things
as provided for in this Plan and any and all such further acts and things as they may consider
necessary or desirable to carry out the purposes of this Plan including the execution and filing
of all such certificates, documents, information returns, tax returns and other papers which may

be necessary or proper to implement this Plan. The officers shall have authority fo authorize
such variations from or amendments to the provisions of this Plan as may be necessary or
appropriate to effect the dissolution, complete liquidation, and termination of existence of the
Corporation and the distribution of its assets to its stockholders in accordance the laws of the
State of Nevada and the requirements of the Code.
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Exhibit 1
Morehouse Limited
Balance Sheet
. As at July 16th, 1996
Assets
Cash on Hand $58,888
Accounts Recsivable - IRS 271
Interest Receivable 10
Total Assets $59,169
‘Liabilities & Shareholder's Equity
Liabllities
Accounts Payable 8177
Shareholder's Equity
Capital Stock $49,375
Retained Eamings 9,617
Total Shareholder's Equity 58,992

Total Liabilities & Shareholdar's Equity

$59.169
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CERTIFICATE OF DISSOLUTION

1, DEAN HELLER, the duly qualified and elected Nevada Secretary of State, do
hereby certify that | am, by the laws of said State, the custodian of the records
relating to Title 7 of the Nevada Revised Statutes and that | am the proper officer fo
execute this cerlificate.

| further certify that MOREHOUSE LIMITED, duly organized and existing under and
by virtue of the jaws of the State of Nevada, did, on the 26th day of July, 19986, file
in the office of Secrstary of State a CERTIFICATE OF DISSOLUTION, that said
action has been endorsed on all records of the same, and that it is hereby
dissolved.

N WITNESS WHEREOF, | have hereunto set my hand
and affixed the Great Seal of State, st my office, in

Carson City, Nevada, on July 26, 1986.

Secretary of State
By Wﬁa@m
Certification Clerk

fo
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WRITTEN CONSENT OF THE SOLE SHAREHOLDER OF
ROARING CREEK, LIMITED

The undersigned, being the sole holder of record of Roaring Creek, Limited, a Nevada
corporation (the "Corporation"), hereby consents to and authorizes, pursuant to the provisions
of Section 78.580 of the Nevada General Corporation Law, the dissolution of the Corporation
and the filing with the Secretary of State of the State of Nevada of a centificate of dissolution,
and to the adoption and approval of the Plan of Liquidation in substantially the form of Exhibit
A attached hereto.

IN WITNESS WHEREOF, the undersigned has cansed this Written Consent of
Stockholder to be executed as of the | day of June, 1996.

Permanent Subcommittee on Investigations
EXHIBIT #66 - FN 667 CONFIDENTIAL
SECI00081534
PSI100093401
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ROARING CREEK, LIMITED Exhibit A
Plan of Complete Liquidation

This Plan of Complete Liguidation (the "Plan") is intended to accomplish the complete
liquidation of Roaring Creek, Limited, a Nevada corporation (the "Corporation™), in conformity
with the Internal Revenve Code of 1986, as amended (the "Code").

1. Adoption of Plap. This Plan shall be effective upon satisfaction of all conditions
precedent to the effectiveness of the stockholders’ approval and upon the adoption and approval
of the Plan by the stockholders of the Corporation in accordance with the laws of the State of
Nevada. The date of such satisfaction and such adoption and approval by the stockholders is
hereinafter called the "Effective Date.”

2. Payment of Obligations. As promptly as is practicable after the Effective Date,
the Corporation shall pay or make adequate provision for the payment of all known obligations
of or claims against the Corporation, including, but not limited to, contingent, conditional or
unmatured claims. In furtherance of the foregoing, the Corporation’s officers are authorized,
empowered, and directed to pay or provide for the payment of such obligations and claims and
to establish a reserve in a reasonable amount to meet the Corporation’s known liabilities,
obligations, liquidating expenses, and, if the Corporation’s officers deem advisable, estimated
or contingent liabilities, obligations and expenses. In addition, the Corporation shall make such
provision as will be reasonably likely to be sufficient to provide compensation for (f) any claim
against the Corporation which is the subject of a pending action, suit or proceeding to which the
Corporation is a party and (i) for claims that have not been made known to the Corporation or
that have not arisen but that based on facts known to the Corporation or successor entity within
10 years after the date of dissolution of the Corporation, In the event that the assets of the
Corporation are insufficient for the payment in full of the obligations of the Corporation, then
claims and obligations of the Corporation shall be paid or provided for according to their
priority, ratably to the extent of funds legaily available therefor.

3. Distribution of Assets. As promptly as practicable after the payment of the
Corporation’s obligations and claims (or the provision for such payment is made), and in no
event later than July 31, 1996, the Corporation shall make a liquidating distribution to its
stockholders of an undivided percentage interest in each of the assets of the Corporation
(including, but not limited to, those assets specifically described on Exhibit I attached hereto)
equal to the quotient arrived at by dividing the number of shares of the Corporation’s stock held
by such stockholder on the Effective Date by the aggregate number of shares of the
Corporation’s stock held by the stockholders receiving distributions pursuant to this paragraph.
Every distribution pursuant to this Section 3 shall be in full and complete cancellation of the
recipient stockholder’s shares of stock in the Corporation and shall be received by such
stockholders subject to the Corporation’s remaining liabilities.

4. Termination of Business. From and after the Effective Date, the Corporation shall
not engage in any business activity except for operations and activities related to maintaining and
preserving its assets pending the distribution of its assets to its stockholders, terminating and
winding-up its affairs in an orderly manner, and withdrawing from the states or other

CONFIDENTIAL
SECI00081535
PS100093402



3519

jurisdictions, if any, in which it is qualified for the transaction of business, all in accordance
with this Plan and applicable law.

5. Dissolution. The Corporation, pursuant to this Plan, shall be completely
liguidated (in complete cancellation, within the meaning of the Code, of all of its capital stock)
by the distribution of all of its assets to its stockholders.

6. Powers of the Officers. The Directors of the Corporation have resolved that the
officers of the Corporation shall have the authority to do or authorize any and all acts and things
as provided for in this Plan and any and all such further acts and things as they may consider
necessary or desirable to carry out the purposes of this Plan including the execution and filing
of all such cemﬁcatzs docu.ments, mformauon rctums tax returns and other papets thch may

such vananons from or amendments to thc prov;smns of this Plan as may be nec&ssary or
appropriate to effect the dissolution, complete liquidation, and termination of existence of the
Corporation and the distribution of its assets to its stockholders in accordance the laws of the
State of Nevada and the requirements of the Code.
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Exhibit I
Roaring Creek Limited
Balance Sheet
As at July 16th, 1996

Assets

Cash on Hand $64,956

Accounts Receivable - IRS 283

Interest Receivable 10
Total Assets $65,249
Liabilities & Shareholder's Equity
Liabilities

Accounts Payable $185
Sharshoider's Equity

Capital Stock $54,713

Retained Eamings 10,351

‘Total Shareholder's Equity
Total Liabilities & Shareholder's Equity

65,064

$65,249
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ROARING CREEK LIMITED
LORNE HOUSE, CASTLETOWN, ISLE OF MAN

SHAREHOLDERS RESOLUTION IN WRITING
We the undersigned being all the Shareholders of the above mentioned Company pursuant to
the powers vested in us by the Company’s Articles of Association do hereby resolve:-

THAT the Written Consent of the Sole Sharcholder of Little Woody Limited, a
NevadaCorporauon,mrespcnofnsdmoluuonprepawdbnyShaunTWeﬂs was

Company be and is hereby authorised to sign the réfereaced Written Consent for and
on behalf of the Company in its capacity as the Sole Sharchoider of Little Woody
Limited, Nevada.

Dated the ! 1th day of June 1996

[ Lo

Directorg
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WRITTEN CONSENT OF THE SOLE DIRECTOR OF
ROARING CREEK, LIMITED

The undersigned, being the sole director of Roaring Creek, Limited, a Nevada
corporation (the "Corporation”), hereby consents in writing to the taking of the following action
and to the adoption of the following resolution pursuant to the provisions of Section 78.580 of
the Nevada General Corporation Law:

RESOLVED, that the Corporation be dissolved, and that upon the effectiveness
of the dissolution, the Board of Directors of the Corporation be, and hereby is,
authorized and directed to do and perform all acts which it, in its sole discretion, deems
necessary, advisable or appropriate to0 eliectuate the coroplete liguidation of e
Corporation and the winding up of its affairs; and that in connection with the dissolution
of the Corporation, the Board hereby adopts, approves, ratifies and confirms the Plan of
Liquidation attached hereto as Exhibit A; and be it

FURTHER RESOLVED, that in connection with the dissolution of the
Corporation, the Board hereby approves the preparation, execution and filing of all such
certificates, documents, information returns, tax returns and other papers which may be
necessary or proper to implement the Plan of Liquidation; and be it

FURTHER RESOLVED, that the matter shall be submitted to a vote of the

shareholders as soon as practicable.

Sharyl Robertibn, Director

Dated: June 6, 1996
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ROARING CREEK, LIMITED Exhibit A
Plan of Complete Liguidation

This Plan of Complete Liquidation (the "Plan") is intended to accomplish the complete
liquidation of Roaring Creek, Limited, a Nevada corporation (the "Corporation”}, in conformity
with the Internal Revemue Code of 1986, as amended (the "Code®).

1. Adoption of Plan. This Plan shall be effective upon satisfaction of all conditions
precedent to the effectiveness of the stockholders’ approval and upon the adoption and approval
of the Plan by the stockholders of the Corporation in accordance with the laws of the State of
Nevada. The date of such satisfaction and such adoption and approval by the stockholders is
hereinafter called the "Effective Date.”

2. Payment of Obligations. As promptly as is practicable after the Effective Date,
the Corporation shall pay or make adequate provision for the payment of all known obligations
of or claims against the Corporation, including, but not limited to, contingent, congditional or
unmatured claims, In furtherance of the foregoing, the Corporation’s officers are authorized,
empowered, and directed to pay or provide for the payment of such obligations and claims and
to establish a reserve in a reasonable amount to meet the Corporation’s known liabilities,
obligations, liquidating expenses, and, if the Corporation’s officers deem advisable, estimated
or contingent Habilities, obligations and expenses. In addition, the Corporation shall make such
provision as will be reasonably likely to be sufficient to provide compensation for (i) any claim
against the Corporation which is the subject of a pending action, suit or proceeding to which the
Corporation is a party and (ii) for claims that have not been made known to the Corporation or
that have not arisen but that based on facts known to the Corporation or successor entity within
10 years after the date of dissolution of the Corporation. In the event that the assets of the
Corporation are insufficient for the payment in full of the obligations of the Corporation, then
claims and obligations of the Corporation shail be paid or provided for according to their
priority, ratably to the extent of funds legally available therefor.

3, Distribution _of Assets. As promptly as practicable after the payment of the
Corporation’s obligations and claims (or the provision for such payment is made), and in no
event later than July 31, 1996, the Corporation shall make a liquidating distribution to its
stockholders of an undivided percentage interest in each of the assets of the Corporation
(including, but not limited to, those assets specifically described on Exhibit I attached hereto)
equal to the quotient arrived at by dividing the number of shares of the Corporation’s stock beld
by such stockholder on the Effective Date by the aggregate number of shares of the
Corporation’s stock held by the stockholders receiving distributions pursuant to this paragraph.
Every distribution pursuant to this Section 3 shall be in full and complete cancellation of the
recipient stockholder’s shares of stock in the Corporation and shall be received by such
stockholders subject to the Corporation’s remaining liabilities.

4. Termipation of Business. From and after the Effective Date, the Corporation shall
not engage in any business activity except for operations and activities related to maintaining and
preserving its assets pending the distribution of its assets to its stockholders, terminating and
winding-up its affairs in an orderly manner, and withdrawing from the states or other
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jurisdictions, if any, in which it is qualified for the transaction of business, all in accordance
with this Plan and applicable law.

5. Dissolution. The Corporation, pursuant to this Plan, shall be completely
liquidated (in complete cancellation, within the meaning of the Code, of all of its capital stock)
by the distribution of all of its assets to its stockholders.

6. Powers of the Officers. The Directors of the Corporation have resolved that the
officers of the Corporation shall have the authority to do or authorize any and all acts and things
as provided for in this Plan and any and all such further acts and things as they may consider
necessary or desirable to carry out the purposes of this Plan including the execution and filing
of all such certificates, documents, information returns, tax returns and other papers which may
be necessary or proper to implement this Plan. The officers shall have authority to authorize
such variations from or amendments to the provisions of this Plan as may be necessary or
appropriate to effect the dissolution, complete liquidation, and termination of existence of the
Corporation and the distribution of its assets to its stockholders in accordance the laws of the
State of Nevada and the requirements of the Code.
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Exhibit I
Roaring Creek Limited
Balance Sheet
As at July 16th, 1996

Assets

Cash on Hand $64,956

Accounts Receivable - IRS 283

Interest Receivable 10
Total Assets $65,249
Liabllities & Shareholder's Equity
Liabllities

Accounts Payable $185
Shareholder’'s Equity

Capital Stock $54,713

Retained Earnings 10,351

Total Shareholder's Equity
Total Liabilities & Sharcholder's Equity

65,064

$665,249
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CERTIFICATE OF DISSOLUTION

|, DEAN HELLER, the duly qualified and elected Nevada Secretary of State, do
hereby certify that | am, by the laws of said State, the custodian of the records
relating to Title 7 of the Nevada Revised Statutes and that | am the proper officer 1o
execute this certificate.

| further certify that ROARING CREEK LIMITED, duly organized and existing under
and by virtue of the laws of the State of Nevada, did, on the 26th day of July, 1998,
file in the office of Secretary of State a CERTIFICATE OF DISSOLUTION, that said
action has been endorsed on all records of the same, and that it is hereby
dissolved.

IN WITNESS WHEREOF, | have hereunto set my hand
and affued the Great Seal of State, at my office, in
Carson City, Nevada, on July 26, 1936.

Secretaty of State

o (odiuehaman

Certification Clerk

fo
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'PRIVATE ANNUITY AGREEMENT

THIS ANNUITY AGREEMENT (the "Agreement") is made and entered into to be
effective as of the 22nd day of February in the year 1996 by and between THE ARLINGTON
TRUST, a foreign situs trust that is @ United States grantor trust for United States income 'tax
purposes with MeesPierson (Isle of Man) Limited as Trustee located at Pierson House, P.O. Box-
156, 18-20 North Quay, Douglas, Isle of Man, IM9INR British Isles, which is hereinafter
referred to as “TAT” and SARNIA INVESTMENTS, LTD. an Isle of Man corporation located

IAAGOLAITR-T

"t Pierson House, PO BoXTI00, Tedu Northr Quay; uuugld: Tste-of xvmu IMISTNR-British
Isles, hereinafter referred to as the "OBLIGOR".

RECITALS.

WHEREAS, TAT is the owner of non-statutory stock options issued pursuant to a Non-
Statutory Stock Option Plan under which Sterling Software, Inc. ‘provided Sam Wyly [who
subsequently transferred such Non-statutory options to TAT], other employees, and key advisors
with a proprietary interest in their company through the granting of “pon-statutory stock options”
which upon exercise permits the option holder to purchase shares of the authorized Common
Stock of Sterling Software, Inc., with the description of such Non-statutory options attached

hereto and identified as “Schedule A,” with such exhibit being hereby wholly mcorporated herem :

by this reference; and

WHEREAS, TAT wishes to sell and transfer all of its ﬁghts, title, and interest in and to
such Non-statutory options in exchange for the receipt of a private annuity on the life of Sam
Wyly, the settlor of TAT, pursuant to the terms and conditions hereafier set forth; and

WHEREAS, TAT desires to be assured of the receipt of a fixed amount of funds on an
annual basis commencing on the sixty-eighth (68th) birthday of Sam Wyly, October 4, 2002, the
commencement of the payout of the annuity hereunder; and

WHEREAS, TAT desires to be assured of the receipt of such funds regard}ess of the
liquidity and/or profitability of its investment in the Non-statutory options; and

WHEREAS, TAT wishes to be relieved of the risk of loss from the possible declination

in the value of its ownership interest in and to such Non-statutory options; and

WHEREAS, TAT believes that the best means of attaining these objectives is to sell the _

Non-statutory options in exchange for the receipt of a private annuity on the life of the settior of
TAT notwithstanding the risks involved in sdch a financial arrangement; and

WHEREAS, SARNIA INVESTMENTS, LTD. desires to acquire the Non-statutory
options from TAT in exchange for its issuing a private annuity to TAT in accordance with the
terms and conditions hereinafter set forth;

EXHIBIT #66 - FN 669

o N
Permanent Subcommittee on Investigations ! C/ )
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SECTION XII: Beneficial Owner of the Annuity.

12.1 TAT is a Grantor Trust for United States Income Tax Purposes.

TAT hereby warrants that it is presently a grantor trust for United States income tax purposes.

12,2 The Annuity is treated as being held by 2 natural person.

mermmmwgm&mwwmm
treated as the grantor and owner of the corpus and income of the trust, and Sam Wyly is the

individual on whose life the Annuity is based, the parties hereby expressly agree that the private

anmuity will be treated as being held by TAT as an agent for Sam Wyly, a natural person.

SECTION XIII: Notices.

13.1  Notices.

a.

The parties hereby mutually agree that any and all notices or other

communications required or permitted by this Agreement or by law to be served on or given to
cither party hereto by the other party hereto shall be in writing and shall be deemed to be duly -
served and given when personally delivered to the party to ‘whom it is directed, or in lieu of such
personal service seven (7) days after it is duly mailed to the party to whom it is directed,
addressed to the party at the address of such party.

b.

The address of TAT is:

THE ARLINGTON TRUST

¢/o MeesPierson (Isle of Man) Limited, Trustee
Pierson House, P.O. Box 156

18-20 North Quay, Douglas IM99INR

British Isles

The address of the Obligor is:

SARNIA INVESTMENTS, LTD.
¢/o MeesPierson (Isle of Man) Limited
Pierson House, P.O. Box 156

18-20 North Quay, Douglas IM99INR
British Isles
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2148518245 18TH FLOOR F-585 T-395 P-DO1 FEB 21 '96 10:05

FAX TRANSMITTAL Maverick

TO: Ronald Buchangn FROM: Mike French

COMPANY: Lorne House Trust PHONE: 214 Redacted by the Permanent

Subcommittee on Investigations

PHONE: 44 624 Redacted by the Permanent FAX: 214

Subcornmittee on Investigations

FAX: 44 624 ) DATE: February 21, 1996
NUMBER OF PAGES (including cover). 1 TIME; 10:08 AM
COMMENTS:

Michelle has already boen in touch with your office regarding the need for two new corporate
subsidiaries for each of the Bessie and Tyler trusts (total of four corporations), plus one for the
Chisolm trust. These must be in place in order to do the annuity assignments which we would like
to finalize by tomorrow.

In order to do this we must have the names of these companies in order to complete the

documentation, Please furnish this information at once. @

Maverick Capital » 8080 North Centrel Exprossway ¢ Suite 1300 » LB-31 « Datles, Texas 75206-1893

21-FEB-1996 17:08 2148918245 P. 001
Permanent Subcommittee on Investigations
EXHIBIT #66 - FN 670
CONFIDENTIAL
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F~128 T-427 P-D01 MAR 87 '35 15:57

FAX TRANSMITTAL Maverick

TO: Ronald Buchanan FROM: Mike French

COMPANY: Lorne House Trust PHONE: 214 Redacted by the Permancnt

Subcommittee on Investigations

PHONE: 44624 Redacted by the Permanent FAX. 24

FAX: 44 624 Subcommittee on Investigations DATE: March 7, 1996
NUMBER OF PAGES (including cover). TOME: 3223 PM
COMMENTS:

Dear Ronnie:

As we discussed, the option transaction is proceeding. Attached are the following documents:

1. Amendmont to Option Agreement pursuant to which Charles Wyly assigns options to
purchase 1,600,000 shares of Sterling Commerce, Inc. to The Woody Intemational Trust, This
document has been executed by Charles md is bemg sent to thc oompany for its s\gnatura Bl

¥ al Try

2. Second Amendment to Option Agreement pursuant to which Woody Internationa! assigns
to options to a carpomhon awned by the Tyle: Trust. I understand that you wzll ﬁﬂ in the name of
the oorpormom Please hs Gt

e_m‘faz. I wﬂl smd a copy to the Sterling Commarce
for signature.

3. Option agreement pursuant 10 which the options have originally been granted to Charles,
Please ingert 8 copy in the files for Woody and the corporation.

4. Amendment to Option Agreement pursuant to which Bvan Wyly assigns options to
purchase 200,000 shares of Sterling Conumerez to The Sootty Trust. Acopyis bemg ﬁnmshed to
the company for its signature. Please have this execy half o : i
copy to me by fax,

5. Second Amendment to Option Agreement pursuant to which Scotty assigns the options to
a corporation owned by The Bessi¢ Trust. I understand you will ﬁl! in the name o!‘ the
corporation. Please ha X 3 :

sighed copy to.me by fax, I will forwax'd a copy to Sterlmg Comercc for exewuon.

Mavorick Capital ¢ 8080 North Ceatral Exprossway « Salte 1300 o LB-31 « Dalias, Texas 75206-1895

T-MAR-1996 22353

P.o@1
Permanent Subcommittee on Investigations
EXHIBIT #66 - FN 670 -
CONFIDENTIAL

Psl00138087



3531

F-128 T-427 F-poi2 MR B7 '56 18:57

6. Option Agresment pursuant to which the option have been granted to Evan, Please place 2
copy in the files.

1t is imperstive that these documents be exccuted and o me prior to £-30 AM tomorrow
{2:30 PM your time). My fax pumiber is 214 Redacted by the Permanent

Subcommittee on Investigations

In due course additional documents in the form Ot iegAl OpImLONy and ANty agresments will

follow.
ﬂ/ A

Mt
¢

Maverick Capital » 5080 North Contral Expressway » Suito 1300 » LB-31 » Dallas, Texas 752061895

T-MAR-1996  22:54 P.oo2

CONFIDENTIAL
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- PRIVATE ANNUITY AGREEMENT

THIS ANNUITY AGREEMENT (the "Agreement”) is made and entered into to be
effective as of the 22nd day of February in the year 1996 by and between THE ARLINGTON
TRUST, a foreign situs trust that is a United States grantor trust for United States income tax
purposes with MeesPierson (Isle of Man) Limited as Trustee located at Pierson House, P.O. Box
156, 18-20 North Quay, Douglas, Isle of Man, IMS9INR British Isles, which is hereinafter
referred to as “TAT” and SARNIA INVESTMENTS, LTD. an Isle of Man corporation located

at-Pietsom Hotse, PO Box 156, 1820 Nortr Quay; Dougtas; Isteof Man M9 NR British
Isles, hereinafter referred to as the "OBLIGOR".

RECITALS.

WHEREAS, TAT is the owner of non-statutory stock options issued pursuant to a Non-
Statutory Stock Option Plan under which Sterling Software, Inc. provided Sam Wyly {who
subsequently transferred such Non-statutory options to TAT), other employees, and key advisors
with a proprietary interest in their company through the granting of “non-statutory stock options”
which upon exercise permits the option holder to purchase shares of the authorized Common
Stock of Sterling Software, Inc., with the description of such Non-statutory options attached

hereto and identified as “Schedule A,” with such exhibit being hereby wholly mcorporated herein -

by this reference; and

WHEREAS, TAT wishes to sell and transfer all of its ;ights, title, and interest in and to
such Non-statutory options in exchange for the receipt of a private annuity on the tife of Sam
Wyly, the settlor of TAT, pursuant to the terms and conditions hereafier set forth; and

WHEREAS, TAT desires to be assured of the receipt of a fixed amount of funds on an
annual basis commencing on the sixty-eighth (68th) birthday of Sam Wyly, October 4, 2002, the
commencement of the payout of the annuity hereunder; and

WHEREAS, TAT desires to be assured of the receipt of such funds regardless of the
liquidity and/or profitability of its investment in the Non-statutory options; and

WHEREAS, TAT wishes to be relieved of the risk of loss from the possible declination

in the value of its ownership interest in and to such Non-statutory options; and

WHEREAS TAT believes that the best means of attaining these objectives is to sell the
Non-statutory options in exchange for the receipt of a private apnuity on the life of the settlor of
TAT notwithstanding the risks involved in such 2 financial arrangement; and

WHEREAS, SARNIA INVESTMENTS, LTD. desires to acquire the Non-statutory
options from TAT in exchange for its issuing a private annuity to TAT in accordance with the
terms and conditions hereinafter set forth;

Permanent Subcommittee on Investigations
EXHIBIT #66 - FN 671
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NOW THEREFORE, in consideration of thé mutual covenants, promises, and undertakings of
the parties to this Agreement, the parties hereby agree to the following terms and conditions:

COVENANTS, TERMS, AND CONDITIONS.

IN CONSIDERATION of the mutual covenants, promises, and undertakings, the parties
hereby agree to the following terms and conditions:

SECTIONI:  Consideration.

L1 Consideration.

a. In consideration of the Annuity being issued and payable under this Agreement,
TAT hereby sells, assigns, transfers, and sets over to the Obligor all of TAT's right, title, and
interest in and to the Non-statutory options listed on Schedule A, herein collectively referred to
as the "Non-statutory options.”

b. TAT hereby expressly warrants that its ownership interest in the Non-statutory
options is freely alienable and transferable by TAT, and that it has the right and power to dispose
of such Non-statutory options to the Obligor in accordance ‘with the terms and conditions set
forth herein.

c. The Obligor and TAT hereby agree that they will comply with any applicable
corporate security transferability rules or restrictions pertaining to the trausfer of the Non-

statutory options. The Obligor and TAT further agree to cooperate in the transmission of

information, documentation, and communications between themselves or either of them and the
corporation that issued such Non-statutory options, its legal counsel, and its transfer agent, if any,
and to fully cooperate with respect to the sale and transfer of such Non-statutory options being
transferred and sold hereunder.

e The Obligor hereby expressly acknowledges that it has been adequately informed
of the business and financial history of the Non-statutory options which are being transferred and
sold hereunder. The Obligor hereby acknowledges and accepts the receipt of such Non-statutory
options as of the effective date of this Agreement.

f. TAT expressly acknowledges that TAT is fully satisfied with the Annuity to be
paid to TAT hereunder and is ready, willing, and able to assume the risks attendant with respect
to the acquisition of an unsecured high risk private Annuity. -
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1.2 The Obligor’s Right to Invest and Control the Non-statutory options Received from
TAT at all Times.

a. . TAT agrees that TAT shall not control or exercise any authority over the Non-
statutory options transferred to the Obligor in exchange for the issuance of 2 private Annuity by
the Obligor. TAT further agrees that from the effective date of this Agreement, TAT shall retain
no residual interest of any kind or character in the Non-statutory options being transferred and
sold hereunder. However, in the event that TAT has not effectuated the transfer of ownership of
the Non-statutory options to the Obligor within forty-five (43) days of the effective date of this

Ag this-Ag t-shall be null and void

b. TAT agrees that in due course, not to exceed forty-five (45) days, TAT will
procure the transfer of the legal registration and title in and to the portion of the Non-statutory
options being sold and transferred hereunder to the Obligor on the books and records of the
issuing corporation. The parties agree that in the interim the Non-statutory options being sold
and transferred hereunder may remain registered in the name of TAT on the books and records of
the issuing corporation provided that title and registration in and to such Non-statutory options
shall be held for the exclusive benefit and use of the Obligor pursuant to the terms and conditions
set forth in this Agreement.

SECTIONII: Annuity Payments.

2.1 Agreement as to Value.

a. The parties hereto hereby tipulate and agree that as of the effective date of this
Agreement the total fair market value of the Non-statutory options set forth in Schedule A, which
Non-statutory options are being transferred hereunder in exchange for the issuance of a private
‘Annuity, is FIVE MILLION FOUR HUNDRED FIFTY-ONE THOUSAND NINE
HUNDRED UNITED STATES DOLLARS (U.S. §5,451,900.00), and that the value of the
Annuity being issued hereunder is specifically and expressly predicated and calculated upon such
total value.

2.2 Birth Date of the Individual on whose Life the Annuity is based.

The parties hereby acknowledge and agree that the date of birth of Sam Wyly is October 4, 1934.

2.3 Caleulation of Value of the Annuity.

The parties hereby mutually acknowledge that the valuation of the Annuity hereunder shall be
calculated pursuant to the United States of America Internal Revenue Service valuation tables
promulgated pursuant to United States Internal Revenue Code Section 7520 as set forth in
Revenue Regulations Section 1.7520-1, specifically using the actuarial tables for measuring the
interest and the mortality components of the life expectancy of the individual on whose life the
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Annuity is based in Alpha volume Tables B & S based on LIFE TABLE 80CNSMT epplicable
after April 30, 1989, using, compounded on an annual basis, an interest rate of STX AND EIGHT
TENTHS PERCENT (6.8%) pursuant to Revenue Ruling 96-14 (IRB 1996-6 Table 5), by using
One Hundred Twenty percent (120%) of the Applicable Mid-Term Federal Rates for February,
1996, the calendar month of the effective date of this Agreement, which is equal to SIX AND
SEVENTY-FIVE ONE HUNDREDTHS PERCENT (6.75%) pursuant to Revenue Ruling 96-14
(IRB 1996-6 Table 1), and then rounding such interest rate to the nearest Two-Tenths of One
Percent (0.2%), which equals STX AND EIGHT TENTHS percent (6.8%), which coincides with
the applicable federal rate set forth in Revenue Ruling 96-14 (IRB 1996-6, Table 5), pertaining to

_the applicable federal rate for determining the present value of an Anouity. Consequently, the

stipulated fair market value of the Non-statutory options shall be accumulated from the date of
this agreement using the interest and mortality factors contained in Table H using an interest rate
of SIX AND EIGHT TENTHS PERCENT (6.8%). Specifically, said Accumulated Value shall
be equal to the Dx factor applicable to the age of the individual on whose life the Annuity is
based on such individual’s nearest birthday as of the effective date of this agreement divided by
the Dx factor applicable to the age of such individual on such individual’s nearest birthday as of
the date the annuity is to commence and multiplied by the stipulated fair market value of the
Non-statutory options. The Annuity amount, therefore, shall be calculated as the Accumulated
Value divided by the Annuity factor contained in Table S using an interest rate of SIX AND
EIGHT TENTHS PERCENT (6.8%), and the applicable age of the individual on whose life the
Annuity is based on such individual's nearest birthday as of the date the annuity is to commence.

2.4 The Annuity is a Deferred Annuity.

a. The parties hereby mutually acknowledge and agree that the Annuity being issued
hereunder is specifically intended to constitute & deferred Annuity to ensure that TAT is assured
of the receipt of a fixed amount of funds in the future. Consequently, the parties hereto hereby
agree to defer the commencement of the Annuity payments hereunder until October 4, 2002,
being the sixty-eighth (68th) birthday of Sam Wyly, the individual on whose life the Annuity is
based.

b. To provide TAT for TAT's benefit with the equivalent value of such deferral, the
Obligor hereby specifically agrees to pay TAT for TAT's benefit an additional interest factor of
SIX AND EIGHT TENTHS PERCENT (6.8%) per annum on any Annuity payments paid to
TAT to compensate for the deferral period, with such additional interest factor peried to
commence as of the effective date of this Annuity Agreement, and to terminate as of the date on
which the first Annuity payment is actually paid to TAT.

c. The parties hereby mutually acknowledge and agree. that absolutely no gift is
intended 1o be made hereunder, and that the value of the Annuity is intended 10 equal the value of
the interest of TAT in the Non-statutory options being transferred in exchange therefor. The
parties agree that the actual Annuity payment caleulations shall be made to comply with this
intent. In the event it becomes necessary to retain the services of a qualified actuarial consultant
to prepare the computation and calculation of the Annuity payments consistent with this intent
and the applicable United States tax law governing the valuation of annuities and Annuity
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payments that are being made for full value free from any gift or donative element, the parties
hereby agree to do so.

2.5 Termination of the Annuify.

a. The Annuity payments payable hereunder to TAT are subject to a substantial risk
of forfeiture to TAT in that such Annuity payments shall terminate and lapse with the last
payment immediately preceding the death of SAM WYLY, the individual upon whose life the
Annuity is based, or upon the death of SAM WYLY if no payments have been made as of the

death o SAM WYL Y iowever, notwithsanding the foregoing, any ATmuily payments that were

not made prior to the death of SAM WYLY because of a breach of this Agreemem by the
Obtligor shall be due and payable upon the death of SAM WYLY together with any applicable
interest, late charges, or other payments due hereunder, and any such payments shall be made
payable to TAT. There will be no proration of payments at the time of the death of SAM
WYLY or at anytime thereafter.

b. Consequently, the Annuity payments payable hereunder shall be payable on an
annual basis commencing on the sixty-eighth (68th) birthday of SAM WYLY, and terminating
with the Jast payment immediately preceding the death of SAM WYLY, or upon the death of
SAM WYLY if no payments have been made as of the death of the SAM WYLY,

2.6  No Survivorship Provisions.

The parties hereby expressly agree that the Annuity payment obligations of the Obligor hereunder
shall terminate and lapse as expressed, in Section 2.5, above, and neither TAT nor any
beneficiary of TAT, nor any successor-in-interest, essignee, or Trustee of TAT, nor any assignee
of any beneficial interest in TAT, nor any heir, legatee, creditor of TAT, nor any heir, legatee, or
creditor of any beneficiary of TAT, shall have any rights whatsoever under this Agreement
except as is expressly expressed in Section 2.5, above. The parties hereby expressly agree that the
Annuity provided for herein shall contain no survivorship provision whatsoever except as is
expressly expressed in Section 2.5, above.

2.7 Penalties for Late Payment.

The parties hereby expressly agree that all payments due hereunder are to be promptly paid when
and if such payments become due and payable. If any payment is made later than twenty Q0)
days after such payment is due and payable, it shall carry a penalty assessment of SIX AND
EIGHT TENTHS PERCENT (6.8%) of the amount due that is in arrears.

2.8  Usury Laws.

The parties do not intend to violate any usury law or any other legal requirement. In the event
that this Agreement is found to violate any applicable usury law, the parties agree that the interest
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charge shall be reduced to the maximum rate of interest permitted by the law that is applicable to
this Agreement. In the event that a reduction in the applicable interest rate occurs pursuant to
this provision, and such reduction produces an effective interest rate which imposes a gift
element into the Annuity transaction, then in such case the pariies shall thereupon be entitled to
re-examine this Agreement and the transactions hereunder and may either rescind this Agreement
and the transactions hereunder ab initio, or cancel this Agreement and the transactions hereunder,
or continue this Agreement and the transactions hereunder under whatever terms and conditions
the parties may agree between themselves.

SECTIONIII: Absence of Security, Guarantees, or Collateral.

3.1 No Security Interest with respect to the Non-statutory options.

The parties hereby expressly agree that TAT shall not retain any lien, pledge, or security interest
in or with respect to the Non-statutory options being transferred and sold hereunder. The parties
hereby agree that there is and shall be no security or collateral for the payment of the Annuity
hereunder. The parties further agree that the Obligor will not establish any security or any fund
or other specific chargeable source for the payment of the purchase price (being the Annuity)
hereunder. TAT is aware of the economic risks generated by this situation, and acknowledges
that it has deliberately assumed this risk because of the unwillingness of the Obliger to offer any
security, guarantees, or collateral hereunder.

SECTIONIV: Surrender of Dominion and Control over the Non-
statutory options.

4.1 Surrender of Interest in the Non-statutory options by TAT.

Upon the execution of this Agreement, TAT hereby agrees to surrender any and all ownership
incidents and property interests, rights and title in and to the Non-statutory options being
transferred and sold hereunder together with the right to exercise dominion and control over such
Nen-statutory aptions. Additionally upon execution of this Agreement TAT agrees to surrender
the right to exercise voting power with respect t the Non-statutory options being sold and
transferred hereunder.
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SECTIONV: Commingling Permitted.

5.1  Commingling permitted.

The parties hereby acknowledge and agree that the Non-statutory options being transferred and
sold hereunder may be commingled with any and all other Non-statutory options and other assets
that are, or may in the future be owned by the Obligor. The parties further agree that the Obligor

shall have the right.to exercise. full dominion and_confrol aver,.and possess ovwnership incidents
in and to the Non-statutory options being transferred and sold hereunder subject to any liabilities,
obligations, duties, or other claims mentioned herein. ' .

SECTION VI: Annuity Payments are Not Contingent upon Earnings
from the Non-statutory options being transferred hereunder.

6.1  Annuity Payments Not Contingent upon Earnings.

The parties bereby acknowledge and agree that the Obligor shall be absolutely liable for the
Annuity payments due hereunder, and that such Annuity payments are in no way Or manner
contingent upon the past, present or future profits, gains, or earnings of the Non-statutory options
being transferred and sold hereunder, and are not chargeable to such Non-statutory options. The
parties expressly acknowledge and agree- that the amount of the Annuity payments has been
determined as a result of the valuation of TAT’s interest in the Non-statutory options being
transferred and sold hereunder as of the effective date of this Agreement as expressed in greater
detail in Sections 2.1 and 2.3.

SECTION VII: Warranty of Absence of Liabilities.

7.1 Warranties.

TAT hereby warrants that the Non-statutory options being transferred and -sold hereunder are not
subject to any liabilities, claims, encumbrances, or liens to which the Obligor is responsible for
the payment thereof. The parties hereby agree that the responsibility for the payment of any such
liabilities, claims, encumbrances, or liens that pertain to the Non-statutory options being
transferred and sold hereunder shall belong to TAT and the Obligor shall not be liable therefor.
The parties further agree that after the effective date of this Agreement any future liabilities,
claims, encumbrances, or liens that pertain to the Nen-statutory options being transferred and

sold hereunder shall be exclusively that of the Obligor and TAT shall not be responsible therefor. /
=
/
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SECTION VIII: Indemnification.

8.1  Indemnities.

TAT hereby agrees to indemnify and hold the Obligor and the Non-statutory options being sold

and transferred in exchange for the Annuity being issued hereunder harmless and free from any

EO S DS 3 h . ATI
Liabitity-arising-beeause-of the-breach-ofan

oplions being transferred and sold hereunder, provided such breach occurred or 15 allegea to have
occurred prior to the effective date of this Agreement.

£ rothermatter relating to-the-Non-st
Firaet-or-otner-m 3 £ + ¥

SECTION IX: Prorations.

9.1  Prorations.

The parties hereby agree to prorate any and all income, expense, gain, loss, or other financial
consequence or other obligation connected with the Non-statutory options being transferred and
sold hereunder, with such proration to be effective as of the effective date of this Agreement.

SECTIONX: Full and Adequate Consideration.

10.1  Full Consideration.

In executing this Agreement, which consummates the transfer and sale of TAT's interest in the ,
Non-statutory options having 2 stipulated value of FIVE MILLION FOUR HUNDRED
FIFTY-ONE THOUSAND NINE HUNDRED UNITED STATES DOLLARS (US.
$5,451,900.00), the parties expressly do not intend that any gift be made by any party. The
parties expressly agree that it is their joint and mutual intent that TAT receive the full fair market
value of the Non-statutory options being transferred and sold hereunder in accordance with the
terms and conditions of this Agreement. The parties hereby mutually agree that should the
Internal Revenue Service or any other applicable taxing authority or a court of competent
jurisdiction hold otherwise, the parties expressly reserve the right to either, upon their mutual
agreement, rescind this Agreement ab initio or adjust the purchase price and the Annuity and
thereby the Annuity payments hereunder to reflect the full fair market value of TAT's interest in
the Nop-statutory options being transferred and sold hereunder as such value is determined by the
Internal Revenue Service or other applicable taxing authority or court, as the case may be.
Notwithstanding the foregoing, the parties reserve the right to jointly or singly oppose such
redetermination of the fair market value. If any adjustment to the Annuity payment for the Non-
statutory options being transferred and sold hereunder shall oceur, such adjustment shall require
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that the party having been overpaid, or conversely the party having made insufficient payments,
shall pay an annual interest charge of SIX AND EIGHT TENTHS PERCENT (6.8%) on any
such adjustment, as the case may be. The adjustment, together with the said interest charge, shall
be paid within ninety (90) days from the due date of the next scheduled Annuity payment
hereunder pursuant to the payment schedule dates calculated as set forth above. Should the
parties hereunder choose or agree to rescind this Agreement under this Section:

a. Such rescission shall be based upon the mistake of fact or law with respect to the
express intention of the parties as set forth herein; and

- b The parties hereby agree (o restore Cach OUief, a5 much as it is reasonably
practicable to do 50, to their exact position as of the effective date of this Agreement.

The parties mutually acknowledge that this might involve the payment of interest to TAT by the
Obligor to compensate TAT for the use by the Obligor of Annuitant's interest in the Non-
statutory options being transferred and sold hereunder from the effective date of this Agreement
to the date on which the rescission becomes effective. The parties further mutually acknowledge
that this might involve a calculation and payment to TAT by the Obligor to compensate TAT for

the receipt by the Obligor of earnings or privileges pertaining to the ownership of the Non- -

statutory options being transferred and sold hereunder, including but not limited to any stock
rights, stock subscription rights, liquidating dividends, stock dividends, cash dividends, and
subsequently issued securities. The parties further recognize that it might not be possible to
exactly restore the parties to their original position should a rescission take place hereunder.
Should this occur, the parties hereby agree that they will strive to agree to a fair, just, and
reasonable approach to such restoration. Should the parties be unable to agree to such an
approach, the parties hereby agree to submit the resolution of the matter to arbitration pursuant to
the procedure set forth in Section XIII of this Agreement.

SECTION XI: The Physical and Mental Condition of Sam Wyly on
whose life the Annuity is based.

11.1 Condition of Sam Wyly, the individual on whose life the Annuity is based.

TAT hereby warrants to the Obligor that Sam Wyly is of average or better physical and mental
condition for individuals in the United States of America of the age and gender as Sam Wyly.
The parties have taken this warranty into account in determining the possible consequences that
might arise with respect to the anticipated actual life expectancy of Sam Wyly.
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SECTION XII: Beneficial Owner of the Annuity.
12.1 TAT is a Grantor Trust for United States Income Tax Purposes.

TAT hereby warrants that it is presently a grantor trust for United States income tax purposes.

12.2  The Annuity is treated as being held by a natural person.

A FATA stfor-United S X ¢ hich-Sam Wyl

treated as the grantor and owner of the corpus and income of the trust, and Sam Wyly is the
individual on whose life the Annuity is based, the parties hereby expressly agree that the private
annuity will be treated as being held by TAT as an agent for Sam Wyly, a natural person.

SECTION XIII: Notices.

13.1  Notices.

a. The parties hereby mutually agree that any and all notices or other
communications required or permitted by this Agreement or by law to be served on or given o

either party hereto by the other party hereto shall be in writing and shall be deemed to be duly -

served and given when personally delivered to the party to whom it is directed, or in lieu of such
personal service seven (7) days after it is duly mailed to the party to whom it is directed,
addressed to the party at the address of such party.

b. The address of TAT is:

THE ARLINGTON TRUST

¢/o MeesPierson (Isle of Man) Limited, Trustee
Pierson House, P.O. Box 156

18-20 North Quay, Douglas IM99INR

British Isles

The address of the Obligor is:

SARNIA INVESTMENTS, LTD.
c/o MeesPierson (Isle of Man) Limited
Pierson House, P.O. Box 156

18-20 North Quay, Douglas IMS3INR
British [sles

CONFIDENTIAL
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c. Any party may change such party's address for the purposes of this Agreement by
giving written notice of such change to the other party to this Agreement in the manner provided
in this Section.

SECTION XIV: Arbitration.

14.1  Arbitration.

Pherpartics zgreethat i thegvent-that-any chanror controversy arisingoutor-this Agreenment

cannot be resolved or settled by the parties or their legal representatives, such claim or
controversy shall be determined and resolved by arbitration with each party being permitted to
select one (1) arbitrator and the arbitrators so selected shall within ten (10) days from the date on
which both such arbitrators have been selected, select a third neutral arbitrator who shall preside
over the arbitration hearing in accordance with the laws of the Isle of Man that pertain to
arbitration proceedings. Each Arbitrator so selected hereunder shall participate in the arbitration
proceeding and shall have one (1) vote each. The parties hereby agree that judgment upon any
award or determination by the arbitration proceeding may be entered in any court that has
jurisdiction thereof.

SECTION XV: Legal Fees.

15.1 Attorney's Fees.

The parties agree that should any arbitration or litigation be commenced between the parties
hereto concemning this Agreement, the Non-statutory options being transferred and sold
hereunder, or the rights and duties of the parties hereunder, the party who prevails in such
arbitration or litigation, upon final determination thereof, shall be entitled, in addition to such
other relief that may be granted, to 2 reasonable sum as and for attorney's fees, cost and
disbursements. The amount of such attorney's fees, costs and disbursements shall, if permissible,
be determined by the arbitration proceeding or the judicial proceeding, as the case may be; or if
impermissible then the amount of such attorney's fees, costs and disbursements shall be
determined in a separate judicial action that may be brought for the specific purpose of
determining the amount of such attorney's fees, costs and disbursements that is reasonable and
permissible hereunder.

P

o

N,
/

N’
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SECTION XVI: Intent to Comply with All Applicable Laws.
16.1 Compliance with Applicable Laws.

The parties hereby mutually agree that it is their intent to fully comply with all laws that are
applicable to this Agreement.

assienabilitv by TAT
i) it

NXVIT: Non

PO

17.1  Non-assignability.

The parties hereby agree that neither this Agreement nor any interest herein shall be either
assignable or transferable or capable of being pledged or otherwise encumbered by TAT unless
the prior written consent of the Obligor is first obtained. Such consent may be withheld for any
reason, and such consent may be unreasonably withheld. The Obligor may freely invest,
encumber, assign, sell, set over, and/or transfer its interest in the Non-statutory options being
transferred hereunder, and/or the proceeds therefrom without obtaining the consent of TAT.

SECTION XVIII: Annuity Agreement.
181 Private Annuity Agreement.

The parties hereby agree that this Agreement is intended to constitute and does constitute a
private annuity agreement, and the parties specifically do not intend that this Agreement
constitutes a partnership agreement, joint venture agreement, or any other type of contractual
arrangement other than a private annuity agreement. :

SECTION XIX: Entire Agreement.

19.1 Entire Agreement.

This Agreement contains the entire agreement of the parties hereto with respect to the transfer
and sale of the Non-statutory options set forth in Schedule A hereto. There are no
representations, agreements, arrangements, or undertakings, either oral or written, between the
parties hereto that relate to the subject matter contained herein that have not been fully expressed
herein. Any such representation, agreement, arrangement, or undertaking that has not been fully
expressed herein is hereby deemed to be null and void. Notwithstanding anything to the contrary
set forth herein, the parties hereby agree and acknowledge that it is likely that the they will be
required to execute other legal instrumentation relating to the transfer and sale of the Non-

12 R <

CONFIDENTIAL
SECI00081358
PS100093225



3544

statutory options and the issuance of the Annuity as set forth herein. The parties hereby mutually
agree 1o cooperate with the execution of any such documentation that may reasonably be required
to effectuate the transfer and sale of the Non-statutory options being transferred hereunder and
the issuance of the Annuity as set forth herein.

SECTION XX: Governing Law.

20,1 Governino-Law:
- F-LAaWs

The parties hereby expressly agree that this Agreement and its intcrpretaﬁdn, construction, and
enforcement shall be governed by the laws of the Isle of Man and the resolution of any dispute
shall be resolved under the judicial system of the Isle of Man.

SECTION XXI: Inurement.

21.1  Inurement.

The parties hereby agree that this Agreement shall inure to the benefit of, and be binding upon
the permissible successors and assigns of the parties hereto,

SECTION XXI1: Amendments.

22.1 Amendments.

This Agreement may be amended, altered, supplemented, or modified (herein collectively called
an "amendment”), and any provision hereof waived, but only by a written agreement executed or
signed by all the parties hereto or by the party to whom such amendment or waiver relates or is

applicable. If any conflict arises between the provisions of this Agreement and any amendments
hereto, the most recent provision shall control.

SECTION XXI1I: Effective Date.
23.1  Effective Date.

The effective date of this Agreement shall be February 22, 1996.

CONFIDENTIAL
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SECTION XXIV:  Additional Annuities are Barred to the Obliger,
Except as Otherwise Provided for herein.

24.1 No Additional Annuities Shall be Issued or Assumed by the Obligor, Except as
Otherwise Provided for herein.

The Obligor hereby expressly agrees and consents to neither issue nor assume any annuity
obligation whatsoever during the duration of the annuity issued hereunder.

IN WITNESS WHEREOF, the parties 1o this Agfeemem do hereby execute this Agreement on
the date set forth below.

THE ARLINGTON TRUST: SARNIA BNVESTMENTS, LTI,
{
B &
By: (i # BEAceme - AR AR P oSPUS - Drtbcr?
2

VA A S K“"""\“LA
& TEERCR IESA-

S i 275, e . -
Secrerrsy BY. Sbuin’ Khonioy - DHECDR.

For sand on Behalf of
MeesPieoson (Isle of Man) Limised
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SCHEDULE "A"

{an QOptigns Issuing Company Black Scholes Total Vaiue Anayity Value
Vaiuation
92 Non Stat 130,000 Sterting Software, Inc. 36.336 5451900 - 5,451,900
Tofal ARGElY Value: SA51:900
i
15
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AMENDMENT 7O
NON-STATUTORY STOCK OPTION AGREEMENT

THIS AMENDMENT, made and entered into as ofthev?f day of 2 W2 Ee i A/»g , 1995,

between Sterling Software, Inc., a Delaware corporation (the “Company”); Sam Wyly, an
individua! (the “Participant™); and MeesPierson (Isle of Man) Limited, Trustee of The Arfington
Trust, a trust created under the laws of the Isle of Man (“Transferee™).

WITNESSETH:

WHEREAS, the Company and Participant have entered into that certain Non-Statutory
~Srock Option Agresment dated 15 of November 23, 1992 (the “Option Agresment ™), pursuantto
which the Participant was granted an option to purchase 400,000 shares of Common Stock of the ;
Cormpany at an exercise price of $29.00 per share (the “Option”); and

WHEREAS, Participant has transferred and does hereby transfer his right to purchase
150,000 shares of Common Stock of the Company under the Option Agreement to Transferee;
and

WHEREAS, it is necessary and desirable to amend the Option Agreement to reflect such
transfer.

NOW, THEREFORE, for and in consideration of the promises, covenants and conditions
contained herein, the parties hereto agree as follows:

I The Participant hereby transfers and gifts his rights, title and interest under and to
the Option Agreement to Transferee effective as of the date set forth above.

2. The initial paragraph of the Option Agreement is hereby amended in its entirety to
read as follows: '

This Amended Non-Statutory Stock Option Agreement (the “Agreement”) is
entered into by and between Sterling Software, Inc., a Delaware corporation (the
“Company”), and MeesPierson (Isle of Man) Limited, a corporation organized in the Isle
of Man, British Isles, acting as Trustee of the The Arlington Trust, a trust created under
the [aws of the Isle of Man (“Optionee”™); the Optionee is the transferee from Sam Wyly of
the option to purchase shares of the Company’s common stock granted pursuant to the
Non-Statutory Stock Option Agreement dated November 23, 1994, between the
Company and Sam Wyly. The Company and Optionee agree as follows:

3. At every place where the Option Agreement uses the term “Participant”, that term
shall be replaced with the term “Optionee”.

4. There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originally written.

Permanent Subcommittee on Investigations

~ NTIAL
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EXECUTED as of the day and year first above written.

STERLING SOFTWARE, INC.
ette Meier,
xecutive Vice President

TRANSFEREE

MEESPIERSON (ISLE OF MAN) LIMITED,
Trustee of The Arlington Trust

By: Doty #. Bep cSeuc

Tts: DUIR-ECTare,

ameninl S.doe

rram ct ¢ 230
S—Ema—(ﬁ'ﬂ-.(
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AMENDMENT TO
ON-STATUTORY STOCK OPTION AGREE T

THIS AMENDMENT, made and entered into as of the oX| _day of l Y.Af (”th.gc' ", 1995,
between Sterling Software, Inc., a Delaware corporation (the “Company”), Sam Wyly, an
individua! (the “Participant”); and Aundyr Trust Company Limited, Trustee of The Crazy Horse
Trust, a trust created under the laws of the Isle of Man (“Transferee™).

WITNESSETH:

WHERFAS, the Company and Participant have entered into that certain Non-Statutory
L

St Onti A dated E N ber23--1594 {the “Option-A STy,
Stoek-Option-Ag datedasotd Y 51 & Pt

which the Paiicipant was granted an Option to purchase 400,000 shares of Com
Company at an exercise price of $29.00 per share {the “Option”); and

WEHEREAS, Participant has transferred and does hereby transfer his right to purchase
400,000 shares of Common Stock of the Company under the Option Agreement to Transferee;
and

WHEREAS, it is necessary and desirable to amend the Option Agreemnent to reflect such
transfer.

‘NOW, THEREFORE, for and in consideration of the promises, covenants and conditions
contained herein, the parties hereto agree as follows:

L The Participant hereby transfers and gifts his rights, title and interest under and to
the Option Agreement to Transfesee effective as of the date set forth above,

2. The initial paragraph of the Option Agreement is hereby amended in its entirety to
read as follows:

(5]

This Amended Non-Statutory S{Ck Option Ag ot {the “A 1"} is
entered into by and betw, n‘S}er}ins} are, Inc., a Delaware corporation (the

/ “Company”), and Aund xmite:f a corporation organized in the Isle of Man, British

@ Isles, acting as Trustee of the The Crazy Horse Trust, a trust created under the laws of the

Isle of Man (“Optionee™); the Optionee is the transferee from Sam Wyly of the option to
purchase shares of the Company’s common stock granted pursoant to the Non-Statutory
Stock Option Agreement dated November 23, 1994, between the Company and Sam
‘Wyly. The Company and Optionee agree as follows:

3. At every place where the Option Agreement uses the term “Participant”, that term
shall be replaced with the term “Optionee”

4. There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originally written,

I Permanent Subcommittee on Investigations
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EXECUTED as of the day and year first above written.

STERLING SOFTWARE, INC.

amenini$.doc

TRANSFEREE

AUNDYR TRUST COMPANY LIMITED, Trustee
of The Horse Trust

By: ACPR. “Dypgtnr
s Aldase 0. AP

CONFIDENTIAL
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AMENDMENT 1O
NON-STATUTORY STOCK QPTION AGREEMENT

THIS AMENDMENT, made and entered into as of the 3ox day of focenn i, 1995,
between Sterling Software, Inc., a Delaware corporation {the “Company”); Charles J. Wyly, Jr. an
individual (the “Participant”); and Lorne House Trust Limited, Trustee of The Woody
Tnternational Trust, a trust created under the laws of the Isle of Man (“Transferee”).

WITNESSETH:

——..WHEREAS, the Company.and Participant have entered-into-that-certain Non-Statutory ——————————
Stock Option Agreement dated as of November 23, 1994 (the “Option Agreement™), pursuant to

which the Participant was granted an option to purchass 400,000 shares of Common Stock of the

Company at an exercise price of $29.00 per share (the “Option”); and

WHEREAS, Participant has transferred and does hereby transfer his right to purchase
300,000 shares of Common Stock of the Company under the Option Agreement to Transferee;
and

WHEREAS, it is necessary and desirable to amend the Option Agreement to reflect such
transfer.

NOW, THEREFORE, for and in consideration of the promises, covenants and conditions
contained herein, the parties hereto agree as follows:

i The Participant hereby transfers and gifts his rights, title and interest under and to
the Option Agreement to Transferee effective as of the date set forth above.

2. The initial paragraph of the Option Agreement is hereby amended in its entirety to
read as follows:

This Amended Non-Statutory Stock Option Agreement (the “Agreement”) is
entered into by and between Sterling Software, Inc., a Delaware corporation (the
“Company™), and Lorne House Limited, a corporation organized in the Isle of Man,
British Isles, acting as Trustee of The Woody Internationsl Trust, a trust creatad under the
taws of the Isle of Man (“Optionee™); the Opti is the transferee from Charles J. Wyly,
Jr. of the option to purchase shares of the Company’s common stock granted pursuant to
the Non-Statutory Stock Option Agreement dated November 23, 1994 between the
Company and Charles J. Wyly, Jr. The Company and Optionee agres as follows:

3. At every place where the Option Agreement uses the term “Participant”, that term
shall be replaced with the term “Optionee”.

4, There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originally written,

.

Permapent Subcommittee on Investipations
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EXECUTED as of the day and year first above written.

STERLING SOFTWARE, INC.
By, Ml /ﬁawa
anpetie Meier,

Ixecutive Vice President

PARTICIPANT

Charles . Wyly, Jr. ' %

TRANSFEREE:

LORNE HOUSE TRUST LIMITED, Trubtee
of The Woody International Trust

By: jw‘).uu.x ‘...:—‘QE/@

Hs. et

CONFIDENTIAL
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SECOND AMENDRMENT 10
EMELOYER $TOCK OPTION AGREEMENT

THIS AMENDMENT, made and entered into a5 of the 22nd day of Febeuary, 1996,
between Michaels Stores, Tnc., s Delaware corporation (the “Company”); MeesPierson (Tsle of
Man) Limited, Trustee of The Maroon Creak Trust, a trust created under the laws of the T of
Man (“Transferor™); and Quayle Ltd,, en Isle of Man corporation (*Transferee™),

WITNESSETH

WJ-IEREAS the Compmy and ’runsfem luve eatered into dw Bmployee Stock. Ophcm

the origk;d opuonee {the ‘Opuon Agxem")‘r‘eﬁﬁn’ﬁmﬁ wmwwr—ﬁ—
Common Stock of the Company a# such® sxercise prices por shares as are set forth in Schadule A
(the “Options”); and

WHEREAS, Transfecor bus transferred its rights under the Option Agreements to
Transferee; and

.

WHEREAS, it is necessary io xmend the Option Agreaments 1o reflect such tringfer.

NOW, THEREFORE, for and in: consideration of the promises; covenants and conditions
comained b.euh. the parties bereto agree as follows:

1. The initial paragraph of sach of the Option Agreements i3 hereby amended in its
entirecy 10 read as follows:

This Amended Stock Option Agresment (the “Agreement”} is entered Imo
by and berween Michaals Stores, Ing., & Delavvare corporation (the “Company™),
and Quayle, Lid, an Iels of Man corporation (“*Optionce™), Opti belng the
tansferee fom The Maroon Cresk Trust of the option to parchase sheres of the
Company's common fock set forth in Schedule A to the Second Amendment to
Employes Stock Option Agreesnent dated as of the 22nd day of Fcbruary, 1996
whith aption was granted to Charles . Wyly, Jr. The Compaay and Optionse
agree as follows;

2. There being no further additions, deletions, modificetions or amendinenty thareto,
the Option Agresment shall otherwise remain in full Sorce and effect as originally written,

Permanent Subcommittee on Investigations MSNY 815790
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EXBCUTED as of the date and year first sbove written,
MICHAELS STORES, INC.

y Zps e

TRANSFEROR

MERSPIERSON (ISLE OF MAN) LIMITED,
Trusies of The Margan Creek Trust

T — se«emy
‘TRANSFERER

QUAYLE, I

Jl; Settor Kot
By %}zmﬁ_um& Sioanan Kemner
hs! IRECTOR . DIRECTOR .

MSNY 815791
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SCHEDULE A
BLAN QFPTIONS BRICE
92 Non Sut 00,000 $17.00
92 Non Sta $0,000 $17.00

08/28/00

TOTAL F.84
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AMENDMENT TO
NON-STATUTORY STOCK OPTION AGREEMENT

THIS AMENDMENT, made and entered into as of the ﬁﬁ day of Ra;gmjuﬁc, 1995,
between Michaels Stores, Inc., 2 Delaware corporation (the “Company”); Charles J. Wyly, Jr, an
individual (the “Participant”); and MeesPierson (Isle of Man) Limited, Trustee of The Maroon
Creek Trust, a trust created under the laws of the Isle of Man (“Transferee™).

WITNESSETH:

.

WHEREAS, the Company and Participant have entered into that certain Non-Statutory
Stock Option Agreement dated as of the 19th day of August, 1992 (the “Option Agreement”),
pursuant to which the Participant was granted an option to purchase 300,000 shares of Common
Stock of the Company at an exercise price of $20.625 per share which price has been reduced to
$17.00 pursuant to the attached amendments dated September 28, 1995 (the “Option™); and

WHEREAS, Participant has transferred and does hereby transfer his rights under the
Option Agreement to Transferee; and

. .
WHEREAS, it is necessary and desirable to amend the Option Agreement to reflect such
transfer. :

NOW, THEREFORE, for and in consideration of the promises, covenants and conditions
contained herein, the parties hereto agree as follows:

1. The Participant hereby transfers and gifts his rights, title and interest under and to
the Option Agreement to Transferee effective as of the date set forth above.

2. The initial paragraph of the Option Agreement is hereby amended in its entirety to
read as follows:

This Amended Non-Statutory Stock Option Agreement (the “Agreement”) is
entered into by and between Michaels Stores, Inc., a Delaware corporation (the
“Company”), and Lorne House Limited, a corporation organized in the Isle of Man,
British Isles, acting as Trustee of the The Maroon Creek Trust, a trust created under the
laws of the Isle of Man (“Optionee™); the Optionee is the transferee from Charles J. Wyly,
Jr. of the option to purchase shares of the Company’s common stock granted pursuant to
the Non-Statutory Stock Option Agreement dated August 19, 1992, between the
Company and Charles J. Wyly, Jr. The Company and Optionee agree as follows:

3. At every place where the Option Agreement uses the term “Participant”, that term
shall be replaced with the term “Optionee”.

4, There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originally written.

MSNY 815793
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EXECUTED as of the day and year first above written.

MICHAELS STORES, INC.

v Jebidudy

Vice President

PARTICIPANT

%W”O/\'

Charles J. Wyly, Jr.

3
TRANSFEREE

MEESPIERSON (ISLE OF MAN) LIMITED,
Trustee of The Maroon Creek Trust

i EDHIA

':D; RECTOR

amenbint doc

Feanicrs WeBB

%@e& SEerzTATY

MSNY 815794
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INT

THIS AMENDMENT, made and entered into as of the 22nd day of February, 1996,
between Michaels Stores, Inc., a Delaware corporation (the “Company”); Lomne House Trust
Limited, Trustee of The Woody International Trust, a trust created under the laws of the Isle of
Man (“Transferor™); and Soulieana Limited Ltd., an Isle of Man corporation (“Transferee”),

_WITNESSETH:

WHEREAS, the Company and Transferor have entered into thé Employee Stock Option
Agreements set forth on Schedule A hereto including an amendment to substitute Transferor for
the original optionee (the “Option Agreements”), relating to options to purchase that number of
Common Stock of the Company at such exercise prices per shares as are set forth in Schedule A
(the “Options™); and -

WHEREAS, Transferor has transferred its rights under the Option Agreements to
Transferee; and v

WHEREAS, it is necessary to amend the Option Agreements to reflect such transfer,

NOW, THEREFORE, for and in consideration of the promises; covenants and conditions
contained herein, the parties hereto agree as follows:

1. The initial paragraph of each of the Option Agreements is hereby amended in its
entirety to read as follows: )

This Amended Stock Option Agreement (the “Agreement”) is entered into
by and between Michaels Stores, Inc,, a Delaware corporation (the “Company™),
and Soulieana Limited, an Isle of Man corporation (“Optionee™), Optionee being
the transferee from The Woody International Trust of the option to purchase
shares of the Company’s common stock set forth in Schedule A to the Second
Amendment to Employee Stock Option Agreement dated as of the 22nd day of
February, 1996 which option was granted to Charles J. Wyly, Jr.. The Company
and Optionee agree as follows: - .

2. There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originally written.

vt MONY 815887
Permanent Subcommitiee on Investigations
EXHIBIT #66 - FN 672
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EXECUTED as of the date and year first above written.

MICHAELS STORES, INC.

o Plalkl!

Its:

TRANSFEROR

LORNE HOUSE TRUST LIMITED, Trustee

of The Wnndy 1 ¢ L Trust

By:
Its:

TRANSEEREE

Souliearja iLimited

Its: *”M"’h%cﬁw

chasemel.doc

MSNY 215808
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SCHEDULE A
OPTIONS PRICE XPIRATION
50,000 $17.00 08/28/00
50,000 $17.00 08/28/00

MSNY 815809
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AMENDMENT TQ
NON-STATUTQRY STOCK OPTION AGREEMENT

THIS AMENDMENT, made and entered into as of the3c™ day of Deep.. s 1995,
between Michaels Stores, Inc., a Delaware corporation (the “Company”); Charles J. Wyly, Jr, an
individual (the “Participant™); and Lorne House Trust Limited, Trustee of The Woody
International Trust, a trust created under the laws of the Isle of Man (“Transferee”).

WITNESSETH:

-Stock-Option-Agreement dated-gs of August 1, 1994(the “Option Agreement "), pursuant o
which the Participant was granted an option to purchase 50,000 shares of Common Stock of the
Company at an exercise price of $30.75 per share which price has been reduced to $17.00
pursuant to the attached amendments dated September 28, 1995 (the “Option™); and

WHEREAS, Participant has transferred and does hereby transfer his rights under the
Option Agreement to Transferee; and

WHEREAS, it is necessary and desirable to amend the Option Agreement to reflect such
transfer.

NOW, THEREFORE, for and in consideration of the promises, covenants and conditions
contained herein, the parties hereto agree as follows:

L The Participant hereby transfers and gifts his rights, title and interest under and to
the Option Agreement to Transferee effective as of the date set forth above,

2. The initial paragraph of the Option Agreement is hereby amended in its entirety to
read as follows:

This Amended Non-Statutory Stock Option Agreement (the “Agreement™) is
entered into by and between Michaels Stores, Inc., a Delaware corporation (the
“Company”), and Lorne House Limited, a corporation organized in the Isle of Man,
British Isles, acting as Trustee of the The Maroon Creek Trust, a trust created under the
laws of the Isle of Man (“Optionee™), the Optionee is the transferee from Charles J. Wyly,
Jr, of the option to purchase shares of the Company’s common stock granted pursuant to
the Non-Statutory Stock Option Agreement dated August 1, 1994, between the Company
and Charles J. Wyly, Jr.. The Company and Optionee agree as follows:

3. At every place where the Option Agreement uses the term “Participant”, that term
shall be replaced with the term “Optionee”.

4, There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originally written.

MSNY 815818
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EXECUTED as of the day and year first above written.

MICHAELS STORES, INC.

By: ¢7 * 6
Mark V. Beasley,

Vice President

PARTICIPANG

ol

Charles J. Wyly, Jr.

TRANSFEREE

LORNE HOUSE TRUST LIMITED,
Trustee of The Woody International Tgus

By: j.s wa %5 W}/

— T
Its: “fal%cfi LAY

wmenTintdos

MNY 815811
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AMENDMENT 1O
NON-STATUTORY STOCK OPTION AGREEMENT

THIS AMENDMENT, made and entered into as of the3o™ day of Poross by 1995,
between Michaels Stores, Inc., a Delaware corporation {the “Company”); Chacles J. Wyly, Jr., an
individual (the “Participant™), and Lorne House Trust Limited, Trustee of The Woody
International Trust, a trust created under the laws of the Isle of Man ("Transferee™).

WITNESSETH:

WHEREAS, the Company and Participant have entered into that certain Non-Statutory
Stock Option Agreement dated as of the 23rd of April, 1993 (the “Option Agreement”), pursuant
to which the Participant was granted an option to purchase 50,000 shares of Common Stock of
the Company at an exercise price of $27.875 per share which price has been reduced 10 $17.00
pursuant to the attached dments dated September 28, 1995 (the “Option”); and

WHEREAS, Participant has transferred and does hereby transfer his rights under the
Option Agreement to Transferes; and

WHEREAS, it is necessary and desirable to amend the Option Agreement to reflect such
transfer.

NOW, THEREFORE, for and in consideration of the promises, covenants and conditions
contained herein, the parties hereto agree as follows:

i The Participant hereby transfers and gifts his rights, title and interest under and to
the Option Agreement to Transferee effective as of the date set forth above.

2 The initial paragraph of the Option Ags is hereby ded in its entirety to
read as follows:

This Amended Non-Statutory Stock Option Agr (the “Agr 1) is
entered into by and between Michaels Stores, Inc., a Delaware corporation (the
“Company”), and Lorne House Limited, a corporation organized in the Isle of Man,
British Isles, acting as Trustee of the The Woody International Trust, a trust created under
the laws of the Isle of Man (“Optionee™); the Optionee i3 the transferee from Charles J.
Wyly, Jr. of the option 1o purchase shares of the Company’s common stock granted
pursuant to the Non-Stamtory Stock Option Agreement dated the 23rd day of April,

lOQ‘l b .l\- £ Ar A Chash ! m .l ‘l' 'l"b. U pany “““ -g;m
m\ws
3. At every place where the Opnon Agreement uses the term “Participant”, that tarm
shall be replaced with the term “Optionee”,
Permanent Subcommittee on Investigations I
EXHIBIT #66 - EN 672 CONFIDENTIAL
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4. There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originally written.

EXECUTED as of the day and year first above written.

MICHAELS STORES, INC.

Ztad

Mark V. Beasley,
Vice President

By:

PARTICIPANT
Charles 1. Wyly, Jr. ; ; z

TRANSFEREE

1.ORNE HOUSE TRUST LIMITED, Trustee
of The Woody Intemnational Trust

b ued

ppSlahes

By:
s o0 NEefoeg

anmendudoc
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AMENDMENT TO
NON-STATUTORY STOCK QPTION AGREEMENT,
THIS AMENDMENT, made and entered into s of the 390) day of QJL 1995,
it Wyly, an

between Michacls Stores, Inc., 2 Delaware corporation (the “Compuny™); S
individua! (the “Participant™); and Lome Hougs Trust Limited, Trustws of The Tallulah
Intemational Trust, a trust created under the laws of the Isle of Man (“Transferee”).

WITNESSETH:

WHEREAS, the Company and Participant have entered into that certain Non-Statutory
Stock Option Agreement dated as of April 18, 1994 (the “Option Agreement”™), pursuant 1o which
the Participant was granted an option to purchase 100,000 shares of Cotunon Stock of the
Company at an exercise price of $39.25 per share which price has been redused 10 $17.00
pursuant to the attached amendments dated September 28, 1995 (the “Option”); snd

WHEREAS, Participant has transferred and does hereby transfer his rights under the
Option Agreement to Transferee; and

WHEREAS, it is necessary and desirable to amend the Option Agreement to reflect such
transfer.

NOW, THEREFORE, for and in consideration of the promises, covenants and conditions
contained herein, the parties hereto agree as follows:

1. The Participant hereby transfers and gifts his rights, title and interest under and to
the Option Agreement to Transferee effective as of the date set forth above.

2. The initial parsgraph of the 0§tion Agreement is hereby amended in its entirety to
read a5 follows:

This Amended Non-Statutory Stock Option Agreement (the “Agreement™) is
entered into by and between Michacls Stores, Inc., a Delawar¢ ¢orporation (the
“Company™), and Lorne House Limited, a corporation organized in the lsle of Man,
British Isles, acting as Trustee of the The Tallulah Imternational Trust, 8 trust created
under the laws of the Isle of Man (“Optionee™); the Optionee is the traneferee from Sam
Wyly of the option to purchase shares of the Company’s common stock granted pursusnt
to the Non-Statutory Stock Option Agreement dated April 18, 1994, between the
Company and Sam Wyly. The Company and Optionee agres as follows:

3. At every place where the Option Agreement uses the term “Participant”, that term
shall be replaced with the term “Optionee”.

4, There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in fill force and effoct as originally written.

Permanent Subcommitiee on Investigations
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EXECUTED as of the day and year first above written,

MICHAELS STORES, INC.

ek

Mark V. Beasley,

PARTICIPANT
Seud Ll

Sam Wyly &/

TRANSFEREE

LORNE HOUSE TRUST LIMITED, Trustes
of The Tallulah International Trust

By:

1ts:

CONFIDENTIAL
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THIS AMENDMENT, made and entered into a9 of day of 1995,
between Michaels Stores, Inc., 8 Delaware corporation (the “Company”™); Tallulsh Ltd., » Texas
fimited partnership as assignee from Sam Wyly, an individual {the “Participant™); and Lorne
House Trust Limited, Trustee of The Tallulah International Trust, a trust created under the laws
of the Izls of Man (“Trangibree™),

WITNESSETH:

WHEREAS, the Company and Participant have entered into that certain Non-Statutory
Stock Option Agreement dated as of August 19, 1992 (the “Option Agreement™), pursuant to
which the Participant wus granted an option to purchase 600,000 shares of Common Stock of the
Company ut ap exercise price of $20.625 per share which price has been reduced to $17.00
pursuant to the sttached amendments dated September 28, 1995 (the “Option™); and

WHEREAS, Participant has tranaferred his rights under the Option Agreement to Talhilah
Limited which desires to and does hereby transfer it to Tranaferce; and

WHEREAS, it is necessary and desirable to amend the Option Agreement to reflect such
transfer,

NOW, THEREFORE, for and in consideration of the promises, cevenants and conditions
contained herein, the parties hereto agree as follows:

1. The Participant hereby transfars and gifts his rights, title and interest under and to
the Option Agreement to Transferee effective as of the date set forth above.

2. The initial paragraph of the Option Agreement is hereby amended in its entirety to
read as follows:

This Amended Non-Statutory Stock Option Agresment (the “Agreement”) is
entered into by and between Michacls Stores, Inc., 8 Delaware corporation (the ,‘ \‘
“Company™}, and Lorne House Limited, 2 corporation organized i the Isle of Man, \56
British Isles, acting as Trustee of the The Tallulsh International Trust, a trust created Tallalsh
under the laws of the Isle of Man (“Optionee™); the Opti is the feree fro
1‘\% Waly of the option to purchase sharcs of the Comp ¥'s stock granted pursuant
ﬁ; 16 the Non-Statutory Stock Option Agresment dated August 19, 1992, barween the
Company and Sam Wyl The Company and Optiones agree s follows:

3 At every place where the Option Agreement uses the term “Participant”, that term
&l be replaced with the term “Optionec”.
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4. There being no further additions, deletions, modifications or g
the Option Agreement shall otherwise remain in full force and effect 2y originally written.

EXECUTED as of the day and year first above written,

MICHAELS STORES, INC.

By '7'37;;0(’1/4%

Mark V. Beasley,
Vice President ﬂ'(

" PARTICIPANT

\C&ag‘g

Sam Wyly

TRANSFEREE

LORNE HOUSE TRUST LIMITED, Truses
of The Tallutah Intsrnational Trust

nnyenin 0. dos

Sam Wyly, as Ganedj(l Partner
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THIS AMENDMENT, made and entered into as of the 7th day of March, 1996, between
Sterling Commerce, Inc., a Delaware corporation {the “Company”); Aundyr Trust Company
Limited, Trustee of The Crazy Horse Trust, a trust created under the laws of the fsle of Man

WITNESSETH:

WHEREAS, the Compeny and Transferor have entered into an Amendment to Stock
Option Agreement of even date herewith to substittste Transferor for the origing! optionee under 2
Stock Option Agresment dated Febmuary 12, 1996 (the “Option Agreement™), relating to options
to purchase 3,000,000 shares of Cormumon Stock of the Company at the exercise price per share
set forth in the Option Agreement; and

WHEREAS, Transferor bas transferred its rights under the Option Agreement to
Transferee; and

WHEREAS, it is necessary to amend the Option Agreement to reflect such transfer.

NOW, THEREFORE, for and in consideration of the promises; covenants and conditions
contained herein, the parties hereto agres as follows:

1, The Option Apreement is hereby amended in such sections as may be necessary to
reflect the substitution of Transferee as the “Opticnec” under the Option Agreement:

2. ‘There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originaily written.

EXECUTED as of the date and year first above written,
STERLING COMMERCE, INC.

Permanent Subconumittee on Investigations
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TRANSFEROR

AUNDYR TRUST COMPANY LIMITED, Trustee
of The Crazy Horse Trust
By
Tt [y
MOSERLY LIMITED
By kgl e 6ETD
s DNERRE. e
catohuned.dow
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SECOND AMENDMENT TO
STOCK OPTION AGREEMENT

THIS AMENDMENT, made and entered into as of the 7th day of March, 1996 between
Sterling Commerce, Inc., a Delaware corporation (the “Company”); Lome House Trust
Limited, Trustee of the Woody International Trust, a trust created under the laws of the
Isle of Man (“Transferor™); and Elysium Limited, an Isle of Man corporation
(“Transferee”),

WITNESSETH:

WHEREAS, the Company and Transferor have entered into an Amendment to Stock
Option Agreement of even date herewith to substitute Transferor for the criginal optionee
under a Stock Option Agreement dated February 12,1996 (the “Option Agreement™),
relating to options to purchase 1,600,000 shares of Common Stock of the Company at the
exercise price per share set forth in the Option Agreement; and

WHEREAS, Transferor has transferred its right under the Option Agreement to
Transferee; and

WHEREAS, it is necessary to amend the Option Agreement to reflect such transfer.

NOW, THEREFORE, for and in consideration of the promises; covenants and conditions
contained herein, the parties hereto apree as follows;

1. The Option Agreement is hereby amended in such sections as may be necessary to
reflect the substitution of Transferee as the “Optionee” under the Option Agreement:

2. There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originally written.
Executed as of the date and year first above written

Sterling Commerce, Inc

By:

Its:

Permanent Subcommittee on Investigations
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Transferor

Lome House Trust Limited, Trustee
of the Woody Intemnational Trust

Brijs. LS~
‘..J

Its: Q.am.ml_ /

Transferee

Elysium Limited

By: \Q \

Its: '§Q
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Loss of Tex Deductions
Wyly's Forsign Trusts
Grant Exarcise Shares FMV Oplion Price  Profitishe Profit
Arakan Ltd,
08/19/1902  08/28/2000 80,000 104403 625 41803 251,418
08/26/1995  07/25/1897 15,000 10.75 8.25 4§ :;.g(‘)g
08/20/1995 0820/1997 ___ 15000 12.4375 825  8.187
R0 L — 1
Devotion Lid. oo N
12/23/1996  (2/2811997 M 1375 5.25 2125 —m&-
Dortmund Lid.
09/19/1991 080174997 30,000 107202 6625  6.1042 183,126
08/07/1897  0807/1987 10,000 10.76 5.625 5.125 51,250
RN 0BOT/1087 20,000 10.78 625 45 90,000
041231993 01/12/2000 20000 158185 625 95685 161,390
04/18/1894  08/23/2000 60,000  23.875 825 17625 1,087,500
08011994 01172000 42,000 157232 8.25 9.4732 397,874
08/01/1894  01/12/2000 18,000 158195 828 9.5695 172,251
08/20/1885  01/12/200¢ 168,000 158185 825  0.5695 153,412
08/29/1965 01/13/2000 24,000 18 8256 875 234,000
08/20/1885  01/14/2000 8000 155375 825 9.2875 58,725
08/29/1995 017182000 5400  15.3542 825 81042 49,183
082971985  01/18/2000 22,800 150805 825  B.8405 201,663
08/29/1995 017212000 1,200 18 £6.25 8.75 10,500
08/20/1995 02032000 7,200 15 828 876 63,000
08/26/1995  02/04/2000 1200 15.0313 825 87813 10,538
08/29/1965 02772000 1,800 15 825 878 15,750
08/26/1985  D4/2BV2000 2400 21.28 828 15 36,000
08/29/1995  08/23/2000 52,000 23.875 8.25 17.825 916,500
340,000 3,859,242
Elegance Limited
12/23/1986  02/28/1987 1,333 334 7375 5.25 2125 2 833|335
Greenbriar Limited
12/2311996  ©2/28/1897 600,000 7.3718 5.25 2125 !,275i000
Quayle Limited
08/18/1082  08/23/2000 800,000 23.875 825  17.625 10,575,000
04/18/1998  08/23/2000 100,000 23.875 8.25 17.628 1,762,500
——— A i) e )
700,000 12,337,600
Sarnis Investment Limited
12/231986  02/2811997 568,666 7.375 525 2126 1 204|165
Soulleana Limited .
04/23/1963  08/23/2000 100,000 23.875° 626 17625 1,762,500
080111994  08/23/2000 gx 23.878 825  17.625___1,762800
A 31525 000
Yurpa Faf Uimited
0B/18/1962 01M1/2000 308,000 157232 825 94732 297,748
08/19/1982  01/12/2000 398,000 158185 825 95605 3789622
08/19/1992  01/13/2000 176,000 16 6.26 975 1,716,000
08/18/1092  01/94/2000 44,000 185375 625 92875 408,850
08/18/1092 011872000 39,600 153542 625  9.1042 350,626
08/18/1692  O1/19/2000 167,200 15.0905 8.25 88405 1,478,132
08/18/1992  01/21/2000 8,800 15 625 875 77,000
08/19/1992  02/03/2000 52,800 15 8.25 8.76 462,000
08/19/1992  02/04/2000 7,600 150313 625 87813 66,738
04/23/1993  02/04/2000 1200 15.0313 625 87813 10,538
ORIZETORY TR 15 [ 878 115,600
047231993 04/26/2000 17,800 21.25 825 15 264,000
04/23/1993  08/23/2000 168,000 23.875 825 17825 2,961,000
047181894 08/23/2000 200,000 23.875 .28 17,626 3,525,000
08011984 087232000 200,000 23.875 €25  17.825 3625000
—T800.500_ T
 Total @ foreion truste-groes 50,310,824
[Uimos stats and fad tax rale 20,124,320
fot so%-net
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CHATZKY AND ASSOCIATES
A LAW CORPORATION

MICHAEL 6. CHATZXY #38 PROSPECT STREET, SUTTE 32¢ NOWTRERN LOC

I K SCHOLZ LA JOLLA, CALIFORNIA 92057 SAN JOSE, CALE

STRPHEN E. CHATZXY TELEPHONE: (619) 456-6085 : (g

GRACE G. CHUNG" : FACSIMILE: (619) 456-609%% . FACSIMILE: (4oW)
TLIINSIED I NEW YORE.

O ADRITTED I CALIPORNIA

MM#M —

February 22, 1996

The Tallulah International Trust

¢/ Lorne House Trust Limited, Trustee
Castletown, Isle of Man

British Isles

Dear The Tallulah International Trust:

You have requested the law firm of Chatzky and Associates, A Law Corporation to review
and comment on the proposed sale of compensatory “Nonqualified Options™ herein defined
and identified in Schedule A, in exchange for a private annuity, with such sale to occur during
the 1996 taxable year for United States income tax purposes and United States income
withholding tax purposes.

Before we provide you with our analysis of these issues we wish to make you aware that this
memorandum is merely an expression of our learned views with respect to these issues. Our
opinion does not command any legal authority and may be rejected by a government official,
agency, private party, or anyone else. Thus, this memorandumehas no binding authority or
official status of any kind, type, or character. We cannot assure you or anyone else that the
opinions and conclusions contained in this opinion letter will be sustained by the Internal
Revenue Service, any court of law, or anyone else. Our opinions represent our views on these
issues, but they do not represent cur guarantee that they will be followed or accepred by
anyons else, and we expressly disclaim any responsibility or liability in the event our views
are not followed or accepted.

In addition, this memorandum does not cover or address any issues not expressly covered
herein. This memorandum is strictly limited ro our interpretarion of the United States federal
income tax consequences that are likely to arise as a resuls of the proposed transaction
described hereinbelow,

Permanent Subcommittee on Investigations
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This memorandum is based on the status of the pertinent United States tax laws as of che dare
in which this memorandum is written. The tax law changes very rapidly, and should there be
any change in the applicable law or the facts and circumstances relaring to the events described
herein, the opinions expressed herein would necessarily require a reevahuation in the light of
such changes. Additionally, pending legislation presently exists that if enacted might impact
the proposed transaction and the tax consequences pertaining thereto.

There is no assurance that the Internal Revenue Service or anyone else will not raise issues that
have not been addressed herein.

For the sake of brevity, our discussion of the applicable legal principles will omit certain cases
and other authorities that may apply to the facts and circamstances of these matters. We will
take them into account in issuing this opinion, however. )

In the event there is any change in the tax principles or laws applicable to our opinions herein,
we specifically disclaim any undertaking or obligation to advise you or anyone else of any
such changas that may hereafter occur.

Our opinions are based on the correctness of the facts and circumstances set forth herein, and
our understanding that the facrual scenario set forth hereinbelow is complere, accurate, true,
and correct.

The Internal Revenue Service, other government agencies, and courts each possess the ability
to challenge the legitimacy and. reality of an entity or a transaction and can claim that an
entity or a transaction are something other than whar the parties intended them to be.
Government authorities can recharacterize a transaction into something other than what the
parties intended.

There are numerous instances when the Internal Revenue Servics, judges or juries are in error.
They are not infallible. They can thus misread or misapply the legal principles involved in the
case, leading to a tax result or other legal consequence that may be contrary to what the
taxpayer anticipated, and leading to a tax result or other legal consequence thar may be wrong.
L
The Internal Revenue Service, other governmental agencies, and the courts generally examine
the substance and business purpose and economic reality behind a transaction in 2 very careful
manner to determine if the transaction is genuine and is to be granted recognition in the form
presented for tax purposes.

Consequently, we need 1o caution you that the Internal Revenue Service, other governmental
agencies, or a court might view the transactions that are the subject of this memorandum in 2
manaer differently than either you or I would view them. Nonetheless, it is our opinion that
the anticipated United States taxation consequences that are applicable to the anticipated
transaction will be as indicated herein.
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Our analysis does not address United States, state, municipal or foreign income taxes,
inheritance taxes, gift taxes, estate taxes, property raxes, sales taxes, use taxes, bulk transfer rax,
transfer tax, excise tax or any other taxes or duties of any kind, type, or character other than
the United States federal income tax consequences and income withholding tax purposes
described hereinbelow,

You should be aware that the Internal Revenue Service can charge interest on tax deficiencies
and can impose numerous penalties if it disagrees with the tax treatment of the reported
transactions. I —————

Tt is our view based on the information presented 1o us as expressed herein that it is more
likely than not that the anticipated federal United States tax treatment relating to the matters
discussed herein will be as we opine herein. )

Factual Foundation.

1. Sam Wyly is a United States citizen and resident who resides in the State of Texas.

2. Samn Wyly is a director of Michaels Stores, Inc., a Delaware corporation, and might
also be considered to be an employee for legal and income tax purposes.

3. Pursuant to a Non-Statutory Stock Optiors Plan Michaels Stores, Inc. has provided Sam
Wyly, other employees, and key advisors with a proprietary interest in its Company through
the granting of “non-stamtory stock options” which upon exercise permits the option holder
to purchase shares of Company’s authorized Common Stock.

4. Sam Wyly transferred these options to The Tallulah International Trust, a foreign situs
grantor trust that is recognized as 2 “grantor trust” for United States income tax purposes.

5, You anticipate that The Tallulah International Trust will transfer the non-stanutory
options ro an underlying foreign corporation that is wholly owned by a foreign situs non-
grantor trust.

6. It is anticipated that the wholly owned underlying foreign corporation of z foreign
non-grantor trust will issue a privare annuity to The Tallulah Interpational Trust in exchange
for the receipt of non-statutory options of an equivalent value.

3
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7. It is our understanding that it is the express intent of the parties to the transaction that
the value of the non-statutory options will equal the value of the private annuity and that no
gift or bargain sale or discounted sale price will arise as a result of the transaction. Further, it
is our understanding that the private annuity is intended to be issued in an amount thar is
equal to the fair market value of the non-staturory options that are being sold in exchange for
the private annuity. Neither any gift element nor any "bargain sale element” are intended o
be made by you with respect to this private annuity transaction.

8. It is anticipated that the private annuity payments will not be secured by, chargeable
to, or dependent upon the non-staturory options sold in exchange for the annuity. The
zmount of the annuity payments will be based on the fair marker value of the non-statutory
options at the time of the effective date of the Annuity Agreement.

3. We understand that the private annuity is intended to be unsecured. There are o be
1o security interests, guarantees, specific funds, or other forms of collateral or assurances that
the private annuity payments will be made by the corporation other than the mere unsecured
contractual promise of such corporation that it will make the annuity payments as they
become due under the terms of the annuity agresment.

10,  We further understand that the private annuity payments will not be chargeable to or
dependent upon the non-statutory options transferred by The Tallulah International Trust in
exchange for the annuity. Any income generated by the non-statutory options will belong to
the foreign corporation outright, and will not be chargeable to the anauity payments.

11.  We understand that the amount of the annuity payments will be based on the fair
market value of the non-statutory options being exchanged for the private annuity at the time
of the effective date of the Annuity Agreement and will not be based on any income generated
by the non-statutory options that are being transferred for the priyate annuity.

12, We also understand that upon the consummation of the Annuity Agreement the
possession and/or enjoyment of the non-statutory options being exchanged for the private
annuity will reside exclusively with the acquiring foreign corporation, and The Tallulah
International Trust will not preserve or reserve any control of any kind or character over such
non-statutory options or any income therefrom that would constitute a retained interest in the
possession and/or enjoyment of the non-statutory options being exchanged for the private
anquity. It is thus expressly intended that The Tallulah Internarional Trust will irrevocably
surrender the enjoyment, control, ownership, and all economic benefits attributable to the
ownership of the non-statutory options which are sold in exchange for the private ananity.
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13. It is our understanding that the private annuity payments will contain an interest
factor in the amount stipulated by the Internal Revenue Service Revenue Ruling that applies
for the month in which the annuity agreement is entered into.

14.  We understand that the corporation issuing the private ansuity is not in the business of
issuing annuities from time to time, and it will not issue any additional annuities during the

15.  We further understand that the corporation issuing the private annuity is not a life
insurance company or a bank and is not authorized to conduct either the banking business or
the life insurance company business and does not intend to obtain such authorization.

16,  We have been advised thar there are no outstanding encumbrances on the non-
starutory options, and consequently we do not express any opinion that relates to this issue.

17.  You have advised us that the non-statutory options, which are the subject marter of
this letter, are not actively traded on an established market.

18.  You have further informed us that the non-statutory stock options are compensatory
in nature and were issued to Sam Wyly as part of 2 stock option plan to compensate key
advisors of Michael Stores, Inc.

If.  Opinion and analysis of the anticipated 1996 federal income tax consequences that
are likely to apply to the proposed sale during the 1996 taxable year of non-statutory
options to a foreign corporation in exchange for a private annuity under the
circumstances described herein: -

A.  Pursuant to the gencral federal income tax treatment of property
exchanged for a private annuity the sale of nonm-statutory options to a foreign
corporation in exchange for The Tallulah International Trust’s receipt of a deferred
private annuity of equivalent value is not a taxable event in the year 1996,

A private annuity transaction typically involves the transfer of appreciated property from an
individual to a family member or a controlled corporation in sxchange for 2 promise to pay 2
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series of equal payments over the annuitant’s lifetime.! The promise to pay by a family
member or corporation that is not in the business of issuing annuities has no ascertainable
value, 50 no gain is currently recognized on the transfer2 Gain is recognized over the lifetime
of the raxpayer, which is the term of the annuity. Generally, a portion of each annuity
payment represents tax-free recovery of the annuvitant’s investment contract, 2 portion
represents gain on the transfer, and the balance is ordinary income.

The general federal income tax treatment of property exchanged for a private annuity is
explained in Research Institute of America Federal Tax Coordinator 2d at Paragraph J-5256 as
follows:

"The transfer of property in exchange for an wnsecured private annuity is not a taxable
transaction. Thus, a taxpayer who turns his property over to a meinber of his family or other
privare individual, or to his own corporation, which is not a life insurance company or a bank
or an organization which issues annuities from time to time, in exchange for payments for life,
has no immediate taxable gain... Although gain is not taxed immediately, the amount of gain
must be reported ratably over the period of the annuirant’s life expectancy, but only from that
portion of the annual proceeds which is includible in income under the annuity rules.™® See
paragraph ]-5256, emphasis is in the original text.

“The actual transfer isn't taxable because the promise to make the lifetime payments is
considered to have no determinable value. It makes no difference if the obligor under the
private annuity arrangement {i.e., the transferee) is financially sound at the time of the transfer
since that 'private’ transferee is not in the business of granting annuities, his solvency is not
subject to the supervision and restrictions of insurance companies and banks, and may change
over the payment period.”s

A foreign situs United States grantor trust {The Tallulah International Trust) will be
transferring non-statutory options to a foreign corporation wholly owned by a foreign non-
grantor trust in exchange for the underlying foreign corporation's issuance of a private
annuity of an equivalent value. The foreign corporation is not in the business of issuing
annuities from time to time, and will not issue any additional annuirties during the term of its
private annuity agreement with The Tallulah International Trust, and the private annuity will
be unsecured. The foreign corporation issuing the private annuity is not a life insurance
company or z bank and is not authorized to conduct cither the banking business or the life
insurance company business and does not intend to obtain such suthorization. Under these
circumstances, it is our opinion that the annuity will more likely than not be taxable as 2
private annuity in accordance with the aforedescribed federal income tax consequences, as
opposed to its being taxable as a commercial annuity or otherwise,

; FCH Foderal Tax Service at §A'8 120.
o,

34,
; Research institute of Amenca Federal Tax Coordinator 2d st Paragraph J-5258 (Citatons Omitted)
i
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B. The private annuity is not intended to contain a gift or bargain sale
element, and the exchange of non-statutery options for a private annuity of equivalent
actuarial value Is likely to be excluded from federal gift tax,

"The private annuity is intended to be issued in an amount that is equal to the fair market value
of the non-statutory options that are being sold in exchange for the private annuity. Neither
any gift element nor any "bargin sale element” are intended to be made by either you or the
corporation with respect to this private annuity transaction.

Research Institute of America Estate Planning & Taxation Coordinator describes private
annuity gift and estate taxation implications as follows at Paragraph 26,122:

*The transfer will not be subject to gift tax as long as the value of the annuity equals or
exceeds the value of the property transferred. The entire value of the transferred property is
excluded from the annuitant's gross estate. If the arrangement is properly structured, the
value of the transferred property will not be brought back into the estate. In addition, the
estate administration costs concerning the transferred property are eliminated. Also the
annuitant will not be subject to transfer tax on any post-transfer appreciation in the value of
the property. If the annuitant dies before his tabular life expectancy, the property will have
been transferred to the obligor for less than its true value. While this may be 2 disadvantage in
a deal with an unrelated party, the annuitant of a private annuity will presumably be pleased
to have passed property to a loved one free of transfer tax and for low consideration.”

Warnick, 805 T.M., Private Annuities, at page A-27 states:
*..{Tlhe proper method for deciding whether there is a gxft is to compare the fair

market value of the property with the present value of the annuiry” under the estate and gift
tax rules.®

& wamick, B0S T.M., Private Annuities, ot page A27. Warnick further explains at Page A-27 and Pages CAA 1 through CAA-2 the
following: Genarally, privats annulty tansactions after Apdl 30, 1985 wre controfied by internal Revenue Code §7520, which
provides for an interast rate which is 120% of the Federal midterm rale undsr Internal Revenve Code §1274(d)1) for the month in
which the valuation is made. The intemal Revenus Servica has taken ths peslﬁon that ihe standard intamsl Revenue Code §7520
annulty sctuarat tables should nol be used uniess the transfer the' with the degme of beneficial
enjoyment that is consistent with the lype of property infersst the tables arm The Intemal Revanue
Service Itgated this issus in Shapko Ext, V. Comy,, T.C. Memo 1993-483 and m-rammm»ymmnwwm«xm
The Internal Revenue Servics’s position Js that a single iife annuity factor (Tabls A of Eslate Tax Regulaion §202031-TA(¢)(6]
could not be used to valus the interest of 2 91-year-okd sonuitant Decause the fund was insufficent i provide & sream of payments
for the 13 years of the s “extrame ifs . Le., until age 109. The intemal Revenue Service unsuccessfully
argued that a factor for a “term certain concumrent with onig is” shoukd be used bacause thie fund wouid be exhausted within four
years.

The Tax Court firmiy rejected the Intemnal Revenus Sesvice’s in favor of the taxpay

in the Internal Service issued ions, and in Gift Tax Reguiation §25.7520-3(bX2) the Intemal Revenue
Service states that it will not ailow the use of Iha standerd §7520 taties if the fund from which an annuity is to be paid may be
exhausted befara the end of the definadt period of the anaulty (which, under the of the Intarnal Code
§7520 tables is age 110 for a e interest),

We caution you that if the foreign coparation that issues the tnnully heraunder wars to comply with thesa mgulations, there Is a
serious risk that the annuity might be d o be ‘g the s extrems [ie expectancy, thereby
making the annuity an immsdialely laxabie annuity fur Unmd States income tax purposas! in furtherance of this posiion the Tax

7
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Ie is our understanding that the fair market value of the non-statutory options will equal the
present value of the private annuity, and that 2 qualified actuary will be retained to caleulats

and verify this.

Warnick, 805 T.M., Private Annuities, at page A-28 further states that “[r}he simple fact thar
the value of the property exceeds the value of the annuity should not amomarically mean that
there has been a taxable gik. Beforea findmg of = taxable gift, there must be some evidence of
the transferor's intent to make 2 gift.” 3

A&dxtzonﬂly, the annuity payments that the foreign grantor trust receives must contsin an
interest factor in the amount stipulated Dy the Internal Revenue Service Revenue Ruling that
applies for the month in which the annuity agreement is effectuated.

This is very important because the Internal Revenue Service can take the posmcn thas the
present value of the annuity is less than the present value of the non-statutory options sold in
exchange for the annuity if the annuity does not contain an adequate interest rate factor to
compensate for the time delay to The Tallulah International Trust in receiving is
consideration for the sale and exchange of the nom-statutory options?® For example, sce
Warnick, 805 T.M., Private Apnuities at page A-35 discussing the United States Tax Court
decision in LaFargue v. Commissioner, 73 T.C. 40 (1979), which was affirmed in part and
reversed in parc by che United States Court of Appeals for the 9th Circuir in 689 F.2d 845 {9th
Cir. 1982}, in which the Tax Court found that the annuity transaction was not taxable as 2
private annuity for among other reasons:

*..(T)he transaction was not based on the actuarial tables and did not include an
interest factor. and there was 2 large gap berween the present value and the fair market value
of the annuity. ...

Ccmrtatawdksmm___m?c msws—ts:s that “Jthe IRS] amgues that uniess the annuily fs “gueenined”™

‘s axttame B of the snnuity’s present vake mist be msde on 2 CRse by
asabulausum-smwmwhmsupﬂhdhymmrnllnmnunm This incoma tax issue has oot yet been
itigalwd, Thus, the avoldance of a gitt tax ihrough 2 ‘with the lons might generats an immadiate

incomnwf. Convargely, muMmummmhmme mwmhwmhanmwb
's sxtrerne (e maqofmmu&cmndﬂamnmmma
gsﬂtxiflhew&ﬁ?u huaheﬁ. Incame Tax Regulation §1.7: m&m

of & standard §7szomnumumwunmmhmawmammm~ thmiqpmﬂhm
in full azsuming that the anauitant {Sam Wyty) wiil sutvive untit the age of 110 years. The Intemal Revenie Setvice has alse
promulgated new Extate Tax Reguitions which sre consistent with the Gift Tax Reguiations and Income Tax Reguiations cited
above. {For example, Estate Tax Regulation §20,7520-3(b)(2)() requires the fund to be abtle to pay al annully payments (n full
under the assumption that Sam Wyly, the annuitant, will survive untit the age of 110 years. 1t is 3 least argusble that these new
incorna Tax Regulations, Git Tax Regulstions, and/or Estats Tax Regulations will be heid 10 be invalid in acoors with tha reasoniog
of the United States Yox Court s Shacwe Est v, Comy, 7.C. Meme 1993483,  Because thie The Talulah lmmﬂhnal Tmt nil
not retuin any mortgage, len, pledys, of sacurfly interest In or with respect to the y options -
and there is nndsmnbenoweudtymeohunthrmupammduumnuhyhouund« WWWMWM
estabiish any security or any fund of sther specific churgeable source for the payxmnt of the purchise price (being the Annuity}
hareunder it is questionabie whethsr that the intemal Revenve Servics would be successful kv sn sitack that e Aty I8 8
“gusranteed” Annulty.

7in Beattig v _Comr., 159 F 2d 724 {5th Cir. 1347} the cowt hekd thers was no gift, despite svidence that thw annuity was worth
oﬂlyao%nnhev:mcﬂh- propedy, bacause memwam evidence of the transferors intet to maks s gift. (Howaver, in Beattie

was a not a muember of the {ransfaror's family 3 As @ practical matter 1§t would be difficult to
gaaw e absance o{ danative intest when the iransieres is “related 16” the transferor,

8
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Although the United States Court of Appeals for the 9th Circuit reversed the Tax Court's
holding that the transaction did not involve a private annuity, it is important that the annuity
contain an adequate interest factor to account for the time value of money.

In your situation it is clearly the intent of the parties that the price of the anmity is to be
equal 1o the value of the non-statutory options being exchanged for the annuity, and no gift or
other valuation benefit in excess of such value is intended to be received by either party to the
agreement. It is thus our opinion that it is more lxkeimwgwmm_

“iriposed 66 your disposition of the non-statutory options in exchange for the grantor trust's
receipt of a private annuity of an equivalent value, provxded the acruarial value of the non-
statutory options being transferced in exchange for the receipt of the private annuity are of an
equivalent actuarial value,

You have further advised us that the foreign corporation thar is issuing the private annuity
will be adequately capitatized to fully comply with Gift Tax Regulation §25.7520-3(b){2),
Estate Tax Regulation §20.7520-3(b)(2), and Income Tax Regulation §1.7520-3(b)(2)(3), which
should enable the corporztion to fund the annuity through Sam Wyly’s human life span as
defined in such regulations, thus avoiding 2 gift tax assessment thar otherwise might be
asserted had these regulations been viclated.

C. The annuity payments must be unsecured to avoid immediate taxation of
The Tallulah International Trust in 1996 with respect to the disposition of the non-
statutory options in exchange for an annuity of an equivalent value.

The United States Tax Court has held that the private annuity income tax rules apply only to
private annuities that are unsecured. If the annuity payments are secured the annuity will be
taxable as if it were 2 commercial annuity rather than a private annuiry. (See Estate of Lloyd
Bell, (1973) 60 TC 469 and 212 Corp,, (1978} 70 TC 788.)

"
For example, the Tax Court in Bell held thar the property transferred in exchange for the
private annuiry was secured because such property was placed in escrow as security for the
annuity payments, and the annuity agreement also provided for 2 “cognovit” judgment against
the parties issuing the annuity in the event they defaulted in making their annuity payments.
Consequently, the Tax Court applied the rules pertaining to commercial annuities to the
transaction and held that the taxpayers had an immediately taxabie gain when they exchanged
their appreciated stock in exchange for the secured private annuiry.

It is our understanding that the private annuity being issued to The Tallulah International
Trust is intended to be unsecured. There are to be no sccunty mtercsts, guarantees, specific
funds, or other forms of collateral or assurances that the private annuity payments will be
made by the corporation other than the mere unsecured contractual promise of such

9
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corporation that it will make the annuity paymens as they become due and payable under the
terms of the annuity agreement.

In addition, the private annuity payments will pot be chargeable to or dependent upon the
non-statutory options transferred by you in exchange for the annuity. The options and any
proceeds and/or income generated by the options will belong to the corporation cutright, and
will not be chargeable to the annuity payments. The amount of the annuity payments will be
based on the fair marker value of the non-statutory options being cxchanged for the annuity as
of the date of the Annuity Agreement, and will not be based on the income generated by the

non-statutory options being exchanged fér the ammuity:

Furthermore, the possession and/or enjoyment of the non-statutory options being sold in
exchange for the private annuity will reside exclusively with the corporation, and you will not
preserve or reserve any control of any kind or character over such non-statutory options and
the income therefrom that would constitute a retained interest in the possession or enjoyment
of the non-statutory options being sold in exchange for the private annuiry. It is thus
expressly intended that you will irrevocably surrender the enjoyment, control, ownership,
and all economic benefits artributable to the ownership of the non-starutory options which are
being sold in exchange for the private anauity.

Consequently, provided that the private annuity payments will be unsecured and will always
remain unsecured it is our opinion that it is more likely than not that the private annuity will
not be taxable as a secured annuity which is taxable as a commercial annuity.?

D. It is more likely than not that the original issue discount tax treatment of
debt instruments (that could impose a tax on the annuity prior to the receipt of the
annuity payments) will not apply to the contemplated annuity transaction.

In early April, 1995, the Internal Revenue Service issued proposed regulations regarding the
applicability of the original issue discount rules to deferred private annuities, among other
types of transactions.

The proposed regulations seek to treat certain annuity contracts as debt instruments for
federal income tax purposes. This means thar, under certain circumstances, the income
flowing from assets transferred in exchange for an anauity would be taxable to the annuitant
in the year earned, regardless of the year in which the annuity payments were received. The
proposed regulations provide that this adverse tax treatment may be avoided as long as the
annuity payments under the contract are periodic payments made at least annually for the life

8 However, as we indicated in footnole number §, supra, we 2gain advise you of the potential risk that the compliance with the new
mguhtlcns under lmsmm Revanue Code §7520, such as incoms Tax Regulation §1,7520-3(8)2X1, might cause the asaulty tobe
which could isad to an immediate.income taxation of the annulty fom the disposition of the

aptinns by the Trustin the year 1956,

10
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or lives of one or more individuals, the payments do not increase during the term of the
contract, and the payments begin within one year of the date of the annuitant’s initial
investment in the contract. (See Proposed Income Tax Regularion §1.1275-1 (d)(2).)

However, the Preamble to the Proposed Regulations indicates that the proposed regulations,

“only apply to anmuiry contracts that are also debe instruments under general principles of

federal income tax law... For example, an annuity contract under which payments are wholly

contingent on the continued life of an individual generally is not a debt instrument for federal

income tax purposes. As a result, such a contract will continue to be taxed as an annuity
venue Code §72."

The explanation to the proposed regulations thus suggests that annuity contracts under which
payments are wholly contingent on the life of an individual “generally” will aor be
recharacterized as debt instruments and will not be taxed as such ~ even when such contingent
payments are deferred under the contract. However, the explanation does not entirely
eliminate the possibility that the IRS might proceed with such a recharaterization in certain
cases and impose tax accordingly.

This issue is discussed in Research Institute of America Federal Tax Coordinator 2d ac
Paragraph J-4057 as follows:

“The proposed rules would only apply to annuity contracts thar were also debt instrumens
under general principles of federal income tax law. An annuity contract thar was not such a
debe instrument would not be subject to the OID rules, and it would be unnecessary to
determine if it was covered by the exception. Thus, for example, an annuity contract whose
payments were wholly contingent on the continued life of an individual wouldn’t be a debu
instrumnent for federal income tax purposes and would continue to be taxed as an anauity
contract under Code Sec. 72.”

This appears to be consistent with the Internal Revenue Code statute being construed,
§1275@)(1D(B)(@ which in pertinent part states that the “term ‘debt instrument’ shall not
include zny annuity contract to which section 72 applies and which - depends (in whole or in
substantial part) on the life expectancy of 1 or more individuals...”

Thus, it is our view that it is more likely than not that the original issue discount tax
treatment of debt instruments {that could impose a tax on the annuiry prior to the receipt of
the annuity payments} will not apply to the contemplated annuity transaction.
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E. The disposition of compensatory non-statutory options by The Tallulah
International Trust, z grantor trust, in an arm’s length transaction under which non-
statutory options'® are transferred in exchange for the receipt by The Tallulah
International Trust of a substantially nonvested private annuity of an equivalent value
issued by the obligor corporation is not a taxable event in the year 1996.

It is our opinion that it is more likely than not that an exchange of non-statutory stock
options for a private anauity by The Tallulah International Trust, a grantor trust, will not be
subject to an immediately taxable event because the private is “substi 2

~HON-STATUEGEy stock options under Income Tax Regulation §1.83-7(a) and such annuiry
payments are more likely than not raxable as ordinary income upon receipt.1t

The federal income tax treatment of the foreign grantor trust’s non-statutory stock options
which are not traded on an established markert is generally covered in Internal Revenue Code
§83 and Income Tax Regulation §1.83-7. 12

Internal Revenue Code §83 does not initially apply to the raxation of non-qualified non-
starutory stock options because the options are not actively traded on an established marker.13

12 For options that do not have a readily ascertainable fawr market vaive, the mare grant of the option is nat treated as 2
transfer and ion of the statute 15 until the option is exercised. {See CCH Federal Tax Service §3 6 62)

1 Althaugh we have nat besn asked to opine on whether the transfer of non-transferable nor-statutary stock options fo a grantor
trust is an immediate taxable event, cur research indicates that such transfer should not Ingger a taxable svent. In Private Leltar
Ruting 9345004, the Internal Reveaus Service nuied that non-statutory stock oplions issued to 8 taxpayer and transferred to a trust
created for the bensfit of the taxpayer's descendant’s will not cause the receipt of inzome of gain fo the taxpayer The Internat
Revenua Sarvice concluded tat the transfer 10 the trust did not constitute a disposiion under Income Tax Regulation §1.83-7{a)
because the transfer was not pursuant & an am's length transaction, and a non-arm’s Jength disposition of an option not taxed at
grant should not cause compensation income to be recagnized. However, if the trustes of the rust exercises the options, the
taxpayer {or the taxpayer's estate) would he in recept of taxable income under internal Revenus Code §83(a) and the corporation
issuing the ophions would be entitted to an Internal Reveaus Cade §83(h) deduction

12 ntemat Revenue Cade §3%(a} provides that If property is in ion with the of servicas lo any
person other than the person for whom the services are performed, the sxeass of (1) the far markst value of tha propenty
{determined without cegard 1o any restrictions cther than a restriction which by its terms will never lapsa} at the first tima the rights
of the person having a benaficial interest In the proparty are transferable or are not subject 1o a substantia!l fisk of forfelture,
whichever cccur sarher, over (2} the amount, if any, paid for the property, will be includeq in the gross incomas of the person who
performs the services in the firs! taxable year In which ths rights of the parsan having the benaficial Intarest in the property are
transferable or are not subject to a risk of i i s K However, internal Revesua Code
§83{e}3} provides i pertinent part that “(tjhis section shall not apply o the tranafer of an opuon without 3 readily ascertainabile fair
market value * Thus, Intemal Revenue Code §83 should not apply to the The Tallulah teternational Trust's non-statutary oplions
becausa the non-statutary optons ars not traded on an established market, and thus as 3 practical matter do not have 3 readity
ascertainable value  (See CCH Federal Tax Service §B 6.221).

13 tneome Tax Regulation §1.83-7{(bX1} states in pertinent part that *...[o]ptions have & value at the time they ars granted, but that

value is not readiy unless the opton is actively traded an an estabiished manet. It an option is actively
traded on an estabhishad market, the fav markel vaiue of such option is readily sscertainable for purposes of thus ssction, ™
{Emphasis added] It is our thal the options which are the subject mattar of this epinion letter are not

actvely traded on an establshed market, and thus the non-statutory options do not have a readily ascetainable value making
intemal Revenue Code §83 inapphcable pursuant o Internal Revenue Code §83{e3(3).

Thus, because the non-slatutory optens curreatly held by the The Tallulah International Trust, a grantor trust, are not iraded on an
eslablished market and do not meet the conditions impased under Incame Tax Regulation §1.83-7(b}, they will not likely have a
feadiy ascertainable fair market value, and will nat be governad under internal Revenus Code §83. As 2 prachical matier no opton
will be cansudered to have a readiy ascentamable valus unless it is aflively traded on an established murket (See CCH Federal
Tax Service §B 6 221.)

12
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Biliman, 383 T.M., Nonsatutory Stock Options, at pages A-5 and A-6 states:

“...[O]pticns that are not actively traded on an established marker do not have a
readily ascertainable fair market value..Moreover, the regulations create an irreburtable
presumption that an untraded option does not have a readily ascertainable fair marker value
unless four conditions are met:

(1) the option is transferable by the oprionee;

2 the option is exercisable immediately in full by the optionee;

{3) neﬂ’.her the option, nor the underlying property is subject to any restrictions——
tha ion's value; an

@ the fair marker value of the “option privilege” is readily ascertainable.
In general, the effect of this rigorous approach to valuation of untraded options is to deny
readily ascertainable fair market value status ar option grant, forcing taxation at option
exercise.”

However, if an option without 2 readily ascertainable value is sold or otherwise disposed of
before it is exercised { eg. in exchange for a private annuity of an equivalent value), the
restricted property rules will apply to the transfer of money or other property received in the
same manner as they would have applied had the property been transferred!* pursuant to the
exercise of the option15

Thus, in the event that the non-statutory options are exchanged for a private annsity, the taxation
of the transaction would be 4nalyzed as if the option were exercised, and the amount [the private
annuity] to be included as gross income would be determined under Internal Revenue Code §83(z)
and §83(B} 156

Billman, 383 T.M., Nonstatutory Options, at page A-19 states:

“If an untraded option is not taxed at grant, §83(e)(3) provides thar §83 will apply to
the exercise of the option. If the property received upon option exercise s restricted, §83 will
apply to that receipt of property in the same manner as it applies to a direct transfer of
restricted property in a nonoption context.” [Emphasis added].

4 ticome Tax Regulation §7.83-7(a) stales i pertinent part that™...Iif section 83{a) does no apply to the grant of such an ophon
because the option does not have 2 readily asceftainable fair market vatus at the time of the grant, sections 83(a) and 83(b) shall
apply at the time the optlion is exercisad or otharwise disposed of, even though the fir market valus of such option may have bsen
become readily as:;artamabh bcfore such hmo n the aption is axercised, sactions 83a) and 83(0) apply lo the transfer of propesty
to such realizes P upon such transfer at the time and
in the amount dmmlmd undar section aam and 83(b). i the gption & sold or otherwise dignosed of in ¥
fransaction, of money of other property recsived
sections B3{a) and 83(b) would have applied to the transfer of property pursuant to an sxercise of the oplion.” [Emphasis addad)

15y

18 tncame Tax Regulation §1 83-7{a) states in pertinan! pant that "I}( th- option is exercised, smens B3(a) anct B3(b) lppW 1o the
transfer of property pursusnt to such exerciss, and the ailzes P such
vansfer at the time and in the amount determined under saclion 33(-) and 83¢b)" (Emphasis added]

13
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Thus, Internal Revenue Code §83 should apply to the receipt of the private annuity as if the
private annuity were *substituted” for the non-statutory options.

According to Billman, 384 T.M., Restricted Property-Section 83, at page A-3:

“..[Thhe receipt of an unfunded and unsecured promise to pay money in the future...is
not a transfer of “property” and thus is not a taxable event under §83, Rather, the
questions of whether the receipt of an unfunded and unsecured promise to pay money in the
Future produces gross income, and, if so, when and in what amount, are to be determined

€ = P—

under well-established principles of actual and constructive reccip e
mphasis added].

In Richard A. Childs et. al. v. Commissioner, 103 T.C. No.36 (Nov.14 1994), United Stares Tax
Court Judge Scott held that an annuity issued to an individual was an unsecured promisc
to pay money in the future, and thus was not “property” as that term is defined under
Internal Reveneue Code §83.

Thus, it is likely that Internal Revenue Code §83 is inapplicable to The Tallulah International
Trust’s receipt of a private annuity in exchange for the transfer of non-statutory options of an
equivalent value, because a private annuity does not meet the definition of transfer of
“property” within the meaning of Internal Revenue Code §83.

Consequently, if Income Tax Regulation §1.83-3{e) directs that Internal Revenue Code §83
and the regulations promulgared thereunder shall not apply to an unsecured promise to pay
maney in the future, no other Internal Revenue Code Section including Internal Revenue
Code §61, should apply to the transaction.!’

Thus, Internal Revenue Code §83 will likely be inapplicable to the contemplated
transaction, and the private annuity income taxation rules {e.g., Revenue Ruling 69-74)
will govern the taxation consequences relating to the transfer.1

The Research Institute of America Federal Tax Coordinator 2d at Paragraph [-5256 explains
the federal income tax treatment of property exchanged for a private annuity as fellows:

"The transfer of property in exchange for a private annuity is not 2 taxable transaction.
Thus, a taxpayer who turns his property over to a member of his family or other private
individual, or to his own corporation or other corporation, which is not a life insurance
company or 2 bank or an organization which issues annuities from time to time, in exchange
for payments for life, has no immediate taxable gain. (Emphasis is included in the text)

77 Biiman, 383 T , Reatricted Property-Section 13, at page A-3.

168 prvate Letter Ruling 9349004 states that +f internal Revenue Cods §83(a) does not apply to the grant of the option because ¢
does not have a readdy ascertainabie valus at tha tirne of grant, §83 will apply at the time of the sxerciss or disposition of the
option, and ingome s realized  Privale Letter Rulings may not be cited as Precadent (See Internal Revenue Code $8110()(3) but
they refiect the position of the nlermal Revenus Service and are thus usefulin that regard.

14
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However, the payments under the arrangement are taxable when received, see Paragraph F
5256. The acrual transfer isn't taxable because the promise to make the lifetime payments is
considered to have no determinable value. It makes no difference if the obhgor under the
‘private’ transferee is not in the business of granting annuities, his solvency is not subject to
the supervision and restrictions of insurance companies and banks, and may change over the
payment period. (Citations omitted.}"

Because it is unhkely that either the non-statutory options or the private annuity received in
exchange therefor is subject to Internal Revenue Code §83 coverage, itis our cpsmon that it s
more likely than not that the non-stamutory oprions.t g for-the privare—
annuity will be taxable as property transferred in exchange for a private annuity in accordance
with the aforedescribed federal income tax consequences.

F. The subsequent exercise of the non-statutory options by the obligor will
not likely generate a taxable event to The Tallulah International Trust because the
compensation element will remain opened until the year The Tallulsh International
Trust receives its annuity payments.

It is our understanding that it is the intention of the parties that the disposition of the non-
statutory options will occur in an arm's length transaction at fair market value.

The private anauity rules provide that no taxable event will occur to The Tallulah
International Trust until the annuity vests (when the annuity payments are received by The
Tallulah International Trust). Consequently, the exercise of the options after the transfer of
the options to the obligor foreign corporation is not likely to be a taxable event to The
Tallulah International Trust,

It is our understanding that non-statutory options being transferred by The Tallulah
International Trust do not have 2 readily ascertainable value, and therefore their treatment is
not governed by Internal Revenue Code §83. Income Tax [Regulation §1.83-7 provides
guidance with respect to the taxation of nonqualified stock options without a readily
ascertainable value,!® and Internal Revenue Code §83(h)20 generally governs the allowability,
the amount, and the timing of a deduction to an employer with respect to the transfer of
property in connection with the performance of services to which Internal Revenue Code §83
applies.

19ye betieve that there Is an inherant nconsistency betwees the Statute and the Regulations, because the Staluts dearly stales
that this Statute shail not apply to the transfer of an option without 2 readily ascertainable vakie {ses Intens! Revenve Code
§83{a)}(3)). yat the Regulations determins tha taxation consequences of an option to which tha Statute does not apply.

2C This section governs the timing of & deduction to an umP"JY" with respect o properly transferred in connection witlh the
performance of services to which internal Revenue Code Section 83 appliss.

15
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However, Internal Revenue Code §83(h) provides in pertinent part that “[iln the case of a
transfer of property 1o which this section applies...”, thereby excepting property transferred in
connection with the performance of services to which Internal Revenue Code §83 does nat
apply, (e.g- a non-statutory option without a readily ascertainable value).

According to Billman 384 T.M., Restricted Property-Section 83, at page A-16 states:

“As 10 the amount of the deduction, the employer i¢ entitled to 2 deduction equal to
the amount in the income of the employee.”

Internal Revenue Code §§3121(z) and 3306(b) define the term “wages™ as all remuneration for
employment, and Internal Revenue Code §3401(a) provides a similar definition with respect
to an employer’s obligation for the withholding of income tax. -

Income Tax Regulation §§31.3121(z)-1(¢), 31.3306(b)-1(c), and 31.3401(a)-1{a)4 generally
provide that the medium in which the remuneration is paid is immaterial and the
remuneration may be in cash or something other than cash. Under Income Tax Regulation
§§31.3121{a)-1{e) and 31.3306(b)}-1{e} remuneration paid in items other than cash shall be
computed on the basis of the fair value of such items at the time of payment. Income Tax
Regulation §31.3121(a)-2 provides that wages are paid by an employer at the time they are
actually or constructively paid.

Because the non-statutory options are transferred in an arms length transaction for the
exchange of a private annuity of an equivalent value, The Tallulah International Trust has not
constructively or actually received “income” until such time as the first annuity payment is
issued to and received by The Tallulah International Trust.

Income Tax Regulation §31.3402(a)-1(b) provides that the employer is required to collect the
tax by deducting and withholding the amount thereof from the employee’s wages as and when
paid, either actually or constructively. To constitute constructive payment the wages must
be credited to or set apart for the employee without any substantial limitation or
restriction as to the time or manner of payment or condition upon which payment is to
be made, and must be made available to him so that they may bedrawn upon ar any time, and
their payment brought within his own control and disposition.

Thus, the restrictions and condition of receipt of payment relating o the anauity payment
will lapse upon the actual receipt of such annuity payment by The Tallulah International
Trust.

Consequently, each annuity payment is more likely than not wholly taxable to The Tallulah
International Trust as ordinary income, and upon the receipt of each such anouity payment
Michaels Stores, Inc., the corporation which issued the non-statutory options, would be
entitled to claim a corresponding income tax deduction.
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With respect to the withholding tax requirements, Lability will be incurred by Michaels
Stores, Inc., the corporation which issued the non-staturory options, with respect to the
withholding of income tax under Internal Revenue Code §3402(2) with respect 1o the annuity
payments received as “substituted compensation”™ by The Tallulah International Trust.2!

It is our opinion that it is more likely than not that no taxable event will occur until the
annuity vests (when the annuity payments are received by The Tallulah International Trust),
and the exercise of the options after the transfer of the non-statutory options the Obligor
corporation pursuant to the annuity transaction is not likely to be a raxable event to Michaels

£ 3
OOTES; 1N

G.  The private annuity contract is likely to be treated as being held by a
natural person.

The foreign corporation intends to zcquire the stock options by issuing a deferred private
annuity to The Tallulh International Trust on the life of Sam Wyly. The Talhulah
International Trust is a grantor trust for United States income tax purposes because its sertlor
is Sam Wyly who is a United States person and the trust has United States persons among its
beneficiaries, namely Sam Wyly, che spouse of Sam Wyly, and the issue of Sam Wyly. (See
the Third Schedule to the Amended and Restated Deed of Settlement.)

The annuity is intended to be classified as 2 deferred annuiry because the commencement of
the annuity payments is anticipated to occur more than one (1) year from the date of the
annuity agreement.

An annuity which is not classified as a deferred annuity is classified as an immediate annuity.
Internal Revenue Code §72{u)(4) defines an “immediate annuity” as an annuity which is
purchased with a single premium or annuity consideration, with the annuiry to have an
annuity starting date which commences no later than one (1} year from the date of purchase of
the annuity, and which provides for a series of substantially eqmal payments to be made not
less frequently than annually during the annuity period.

Internal Revenue Code §72{u) in pertinent part indicates that if a deferred annuity contract
{which is not an immediate anauity) is held by = person who is not a natural person then such
contract shall not be treated as an annuity contract for federal income tax purposes and is to
be taxed in accordance with the statutory formula set foreh in Internal Revenue Code §72(u}
unless an exception therein applies.

However, Internal Revenue Code §72(u) furcher states that:

21 Revenue Ruling 57-257 and Revenus Ruling 67-366 stated that amounts received from an employer by an smpioyes ypon the
cancaitation of 2 non-statutory stock option are wages for wage withhalding purposes. Revenue Ruling 75-305 further providad that
the U 1a% and wags P arise only when thers is income under §83{a} I the smployse.

17
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“For purposes of this paragraph, holding by a trust or other entity as an agent for 2
natural person shall not be taken into sccount.”

The legislative history to this statutory provision indicates that:

“Under the Act (Tax Reform Act of 1986}, if any annuity contract is held by a person
who is not a natural person {such as a corporation or trust), then the contract is not treated as
an annuity contract for Federal income tax purposes and the income on the contract forany
,?xfﬁlflfﬂis_ﬂ—mﬂ ordinary-i recetved-uruterued 57 the Gwher of the contract e
[uring the raxable year. In the case of a contract the nominal owrer of which is a person who
is not a natural person, but the beneficial owner of which is a natural person, the contract is
treated as held by 2 natural person.” (See the Conference Comunittee Report on Public Law
100-647, reported in Commerce Clearing House of America Standard Federal Tax Reports
{1989), at page 13, 189-8)

This provision is briefly discussed and explained in Knickerbocker, 134-5th TM.,, Annuirizs at
page A-25 as follows:

“Section 72(u) does not apply if a trust or other entity holds the contract as agent for a
natural person who is its beneficial owner.”

Internal Revenue Code §675{(z){1) states in pertinent part tha:: “A United States person who
directly or indirectly transfers property to a foreign trust ... shall be treated as the owner for
his taxable year of the portion of such trust artributable to such property if for such year there
is a United States beneficiary of any portion of such trust.”

As we indicated above, Sam Wyly, a United States person, transferred property to The
Tallulah International Trus, a foreign trust having its situs in the Isle of Man, with the trust
having United States beneficiaries, namely Sam Wyly, the spouse of Sam Wyly, and the issue
of Sam Wyly.

Consequently, Sam Wyly, the grantorsettlor of The Tallulah Ingernational Trust, is likely to
be treated as the owner of such trust for his taxable year of the pontion of such rrust
attributable to such property. To our knowledge, Sam Wyly is the sole and exclusive settlor
of such trust. If so, he is likely to be treated as the owner of the entire trust estate of such
trust for his taxable year.

Internal Revenue Code §671 states in pertinent part that: “When it is specified in this subpart
that the grantor ... shall be treated as the owner of any portion of a trust, there shall then be
included in compuring the taxable income and credits of the grantor ... those items of income,
deductions, and credits against tax of the rust to the extent thar such items would be taken
into account under this chapter in computing taxable income or credits against the tax of an
individual.”
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Internal Revenue Code §679 is inchuded in subpart E which is expressly governed by Internal
Revenue Code §671.

Income Tax Regulation §1.671-1(a) in pertinent part states that: ‘Snbpart E (section 671 and
following), Part I, Subchapter J, Chapter 1 of the Code, contains provns:ons taxing income of
a trust to the grantor ... under certain circumstances even though he is not treated as a
beneficiary under Subparts A through D (section 641 and following) of such Part L

Income Tax Regulmon §1.671-3()(1) in pemnent part swates that: “When a grantor ... is

of s rust,
there are xncluded in computing his tax liability those items of income, deduction, and credit
against tax attributable to or included in that portion. For example:

“..Jf a grantor ... is treated as the owner of an entire trust (corpus as well as ordinary income),
he takes into account in computing his income tax liability all items of income, deduction, and
credit (including capital gains and losses) to which he would have been entitled had the trust
not been in existence during the period he is treated as owner.”

Consequently, in light of the rigid tax requirements that require Sam Wyly, a natural person
who is the sertlor-grantor of The Tallulah International Trust, 2 grantor trust, to take inro
account in computing his income tax liability all items of income, deduction, and credit
(including capital gains and losses) that pertain to The Tallulah Internarional Trust, a grantor
trust, to which he would have been entitled had the trust not been in existance during the
period he is treated as owner, we believe that it is more likely than not thar the Internal
Revenue Service and an applicable court of law will hold that the acquisition and holding of a
private annuity contract by The Tallulah International Trust, a grantor trust, will be treated as
if the annuity contract were held by Sam Wyly, a natural person who is the seulor-grantor of
The Tallulah International Trust.

We thus believe that it is more likely than not that Internal Revenue Code §72{v) will not
apply to the anauity transaction and that the annuity will be treated as being held by The
Tallulah International Trust, a grantor trust, as an agent acting on behalf of its principal, Sam
Wyly, 2 natural person who is the settlor-grantor of the trust. <.

IIL. Concluding Comments.

The opinions contained herein have been carefully considered by us and reflact the federal
income tax cc we anticipate will apply to the areas we have discussed.
Nevertheless, they are only opinions and should not be considered to be guarantees.

Our opinions have been limited to our examination of the federal income tax consequences
regarding the issues discussed above, as indicated herein. Our opinion expressly does not

19
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cover or concern itself with other issues not addressed herein, including but not limited to the
reality of values,

Our opinion is based upon the status of the federal income tax law as of the date in which this
opinion is written, Should there be any change in the applicable tax laws or the facts and
circumstances relating to the events described herein, the opinions expressed herein will
necessarily require a reevaluation ins the light of such changes.

In the event there is any change in the tax principles applicable to our opinion herein, we

specifically disclai ¢hanges which
may hereafter occur.

There is no assurance that the Internal Revenue Service or anyone else will not raise issues that
have not been discussed herein.

Our analysis is based on the facts and/or assumptions contained in this lecter. If such facts
and/or assumptions are inaccurate or incomplete, our amalysis and conclusions are equally
inaccurate or incomplete and might vary substantially from those contained herein.

However, it is our view based on the information presented to us as expressed herein that it is

more likely than not that the transactions described herein will be upheld as being bona fide.

Respectfully submirted,

CHATZKY AND ASSOCIATES
A LAW CORPORATION

By é% %?
chael G. Chatzky

Avtorney at Law .

20
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CHATZKY AND ASSOCIATES
A LAW CORPORATION
AR G. CHATZEY $82 PROSPECT STREET, SUITE 32 NORTHERN LOCATEON:
EXN X, SCHOLZ” LA JOLLA, CALYFORNIA 92037 uxmw«:umA‘
TIPEEN B CHATZKY TELEFEONE: 4566088 TRLEPHONE: I
mn..énmc' FACSIMILE: {(:lt:))m FACSDMILE: (408) 3794687
I I WEW YORE N
o
November 27, 1996
The Tallulzh International Trust

¢/o Lorne House Limited, Trustee
Lorne House

Castletown, Isle of Man IM91AZ
British Isles

Dear Trustee of The Tallulah International Trust:

In August, 1996 the Small Business Job Protection Act, the Health Insurance
Portability and Accountability Act, and the Personal Responsibility and Work
Opportunity Reconciliation Act were enacted as legislation. We will refer to these acts
collectively as the 1996 Tax Act. The 1996 Tax Act retroactively modified various
provisions of Internal Revenue Code Section 679. You have requested us to opine on
the impact that revised Internal Revenue Code Section 679 has on the transfer of
appreciated assets from a foreign situs asser protection trust 1o a foreign corporation
which is wholly owned by a foreign-sentled grantor trust. You have also requested us
to opine on whether the transfer of appreciated assets by a United States citizen and
resident to an asset protection trust is subject to the imposition of an excise tax under
Internal Revenue Code Section 1491, and whether a2 subsequent transfer of such
appreciated assets by the asset protection trust to a foreign corporation is subject to an
excise tax.

Before we provide you with our analysis of these issues we wish to make you aware
that ‘this opinion is merely an expression of our learned views with respect to these
issues. Qur opinion does not command any legal authority and may be rejected by a
government official, agency, private party, or anyone else. Thus, this opinion has no
binding authority or official status of any kind, type, or character. We cannot assure
you or anyone else that the opinions and conclusions contained in this opinion letter
will be sustained by the Internal Revenue Service, any court of law, or anyone else.

EXHIBIT #66 - FN 687

Permanent Subcommittee on Investigations I
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Qur opinions represent our views on these issues, but they do not represent our
guarantee that they will be followed or accepred by anyone else, and we expressly
“disclaim any responsibility or liability in the event our views are not followed or
accepted. ’

In addition, this opinion does not cover or address any issues not expressly covered

herein. This opinion is strictly limited to our interpretation of the United States
federal income tax consequences that are likely to arise as a result of the tansaction
described hereinbelow.

This opinion is based on the status of the pertinent United States tax laws as of the
date in which this opinion is written. The tax Jaw changes very rapidly, and should
there be any change in the applicable law or the facts and circumstances relating to the
events described herein, the opinions expressed herein would necessarily require a
reevaluation in light of such changes.

There is no assurance that the Internal Revenue Service or anyone else will not raise
issues that have not been addressed herein,

For the sake of brevity, our discussion of the applicable legal principles will omit
certain cases and other authorities that may apply to the facts and circumstances of
these matters. We will take them into account in issuing this opinion, however.

In the event there is any change in the tax principles or laws applicable to our opinions
herein, we specifically disclaim any undertaking or obligation to advise you or anyone
else of any such changes that may hereafter cccur,

Our opinions are based on the correctness of the facts and circumstances set forth
herein, and our understanding that the factual scepario set forth hereinbelow is
complete, accurate, true, and correct.

The Internal Revenue Service, other government agencies, and courts each possess the
ability to challenge the legitimacy and reality of an entity or 2 transaction and can
claim that an entity or a transaction are something other than what the parties
intended them to be. Government authorities can recharacterize a transaction into
something other than what the parties intended.

There are numerous instances when the Internal Revenue Service, judges or juries are
in error. They are not infallible. They can thus misread or misapply the legal
principles involved in the case, leading to a tax result or other legal consequence that
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may be contrary to what the taxpayer anticipated, and leading to a tax result or other
legal consequence that may be wrong.

The Internal Revenue Service, other governmental agencies, and the courts generally
examine the substance and business purpose and econemic reality behind a transaction
in a very careful manner to determine if the transaction 1s genuine and is to be granted
recognition in the form presented for tax purposes.

Consequendy, we need to caution _you t.bat the Internal Revenue Service, other

= 3 v ac at are the subject e
thxs opmxon in a manner dxffercndy than either you or I would view them.
Nonetheless, it is our opinion that the anticipated United States taxation consequences
that are applicable to the transaction will be as indicated herein.

Our analysis does not address United States, state, municipal, or foreign income taxes,
inheritance taxes, gift taxes, estate taxes, property taxes, sales taxes, use taxes, bulk
transfer tax, transfer tax or any other taxes or duties of any kind, type, or character
other than the United States federal income tax consequences, income withholding tax
purposes, and excise taxes described hereinbelow.

You should be aware that the Internal Revenue Service can charge interest on tax
deficiencies and can impose numerous penalties if it disagrees with the tax treatment of
the reported transactions.

It is our view based on the information presented to us as expressed herein that it is

more likely than not that the anticipated federal United States tax treatment relating ro
the matters discussed herein will be as we opine herein.

Factual Foundation.

1. Sam Wyly is a United States citizen and resident who resides in the State of Texas.

2. Sam Wyly transferred non-statutory stock options to The Tallulah International
Trust, a foreign situs grantor trust that is recognized as a “grantor trust® for United
States income tax purposes.
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3. The Tallulah International Trust transferred the non-statutory stock options to
Yurta Faf Limited, 2 Manx resident private corporation of which the sole
shareholder is a foreign-settled Manx situs trust which was a grantor trust for

United States income tax purposes as of the date of the transfer, February 22, 1996,

! Because the trustee of The Bessic Trust, Lorne House Limited, retains certain powers over the Bessie
Trust, it is likely that Lorne House Limited will be treated as 2 nonadverse party for purposes of the
grantor trust rules, and The Bessie Trust will therefore be held to be a grantor trust for Unived States
income tax purposes.

Generally, under the “grantor trust” rules (Internsl Revenue Code Sections 671-679), a grantor or
nanadverse party who retains certain rights or powers for the benefit of the grantor is treated as the
owner of the trust’s assets without regard to whether the gr isad ic or foreign person, The
sole shareholder of Yurta Faf Limited is a foreign-settled Manx situs trust, The Bessie Trust. It is Likely
that The Bessie Trust is a grantor trust for United States income tax purposes because The Bessie Trust
Agreement confers two powers, among others, 1o the Trustes including the power to: i) distribute
Trust income to the grantor which is 2 grantor trust power under Interna! Revenue Code Section
677(a)(1) {see Section 5, paragraph 2, page 13-14 of The Bessie Trust); and (i) apply trust income to the
payment of premiums on policies of insurance on the life of the grantor which is a grantor trust power
under 1 iR Code Section 677{a}{3) (see Section 8, paragraph (1)), page 17 of The Bessie
Trust),

Taternal Revenue Code Section 677(2){1) provides in pertinent part that “[T]he grantor shall be treated
as the owner of any portion of a trust...whose income...in the discretion of...a nonadverse party...may
be...distributed to the grantor...” [Emphasis added.}

Internal Revenue Code Section 674(a){3) provides in pertinent part that *[Tlhe grantor shall be treated
as the owner of any portion of a trust...whose income...in the discretion of..z d party...may

be...applied to the payment of premiums on policies of insurance on the life of the grantor...”

Consequently if a dverse party has retained the power 1o distribute trust income to the grantor,
and 10 apply trust income to the payment of premiums on policies of & on the life of the
grantor, The Bessie Trust will be held to be a grantor trust for United States incorne tax purposes.

It is likely that Lorne House Limited as trustee of The Bessie Trust is a nonadverse party for purposes -
of the “grantor trust” rules {Internal Revenne Code Sections 671-579).

Under Internal Revenue Code Section 672(2), an adverse party ..means any person having a
substantial beneficial interest in a trust which would be adversely affected by the exercise or
nonexercise of the power which he possesses respecting the trust,” {[Emphasis added.]

Under Internal Revenue Code Section 672(b) 2 nonadverse pasty “...means any person who is not an
adverse party.”

Income Tax Regulation Section 1.672()-1 provides in pertinent part that ®...an adverse party is defined
as any person having a substantial beneficial i in a trust..A trustee is not an adverse party
merely because of his interest as trustee...” [Emphasis added.]

4
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e acdpmin.

Lorne House Limited is an independent Manx trust company thar prof trust

assets (see factual recital).

Lorne House Limited is not a beneficiary of The Bessie Trust, and does not have a substantial
beneficial interest in the trust (see The Bessie Trust). Lorne House Limited holds a power of
disposition over the beneficial enjoyment of income and corpus, and retains the power of application
of trust income for the payment of premiums on life i policies on the Life of the grantor.

Private Lerter Ruling 9508007 states *..fa] trustee, an individual without-a—sul tal-benefical
i i T ol a power of disposition over the beneficial enjoyment of income and
corpus...is a nonadverse party ....* (While 2 private letter ruling may not be used or cited as precedent

it provides us with an indication of how the Internal Revenue Service may rule, see Internal Revenue

Code Section 6110().)

Thus, Lomne House Limited, an independent Manx corporation, which administers the assets of The
Bessie Trusy, retains 2 power of disposition over the beneficial enjoyment of trust income and corpus,
and retains a power of application of trust income for the payment of premiums on policies of
insurance on the life of the grantor, and thus should similarly be treated as a nonadverse party.

While The Bessie Trust does not expressly prohibit the trustee of The Bessie Trust, Lorne House
Limired, from appointing assets to itself for its own benefit, such power would be subject 1o the prior
written approval of the Protectors as provided under section 3, paragraph 2, page $ of The Bessic Trust
Agreement. Furthermore, The Trustee of the Bessie Trust is not a beneficiary of The Bessie Trust.
Thus, the trustee’s hypothetical ability to 2ppoint trust assets to itself is unlikely to constitute a
“substantial beneficial interest™ for purposes of Internal Revenue Code Section 672(z), and the trustee
is unlikely to be deemed an adverse party thereunder.

The Tax Court in Clair Savage v. Commissioner of Internal Revenue, 4 'T.C. 286 (1944), held that the
grantor’s spouse as the trustee of multiple trusts was 2 nonadverse party because *...in order for her to
benefic from either of these trusts she would bave 10 cutlive the survivor of the two minor children
and their issue, if 2ny. To hold [that} such a possibility of receiving benefit constitutes a
‘substantial adverse interest’ would do viclence to the meaniog of the word ‘substantial’ and 1o the
intent of Congress, when, in enacting the Revenuve Act of 1932, it added the requirement thar the so-
called adverse party must be more than a mere beneficiary *having a very minor interest’ and that the
i must be sub ial.” Intersal R Code Section 167 of the 1938 Act, Income for Benefir -
of Grantor {which was the relevant section for this case), provided in pertinent part that “[Wihere any
part of the income of a trust ..in the discretion...of any person not having a substantial adverse
interest in the disposition of such part of the income, may be held or accumulated for furure
distribution to the grantor..the [sic} such part of the income of the trust shall be included in
computing the net income of the grantor.” Current Internal Revenve Code Section 677{a){(2), Income
Jor Benefit of Grantor, provides comparable language stating in pertinent part thar [Tthe grantor shall
be treated as the owner of any portion of a trust...whose & in the discretion of..a e
party...oay be..held or accumulated for future distribution to the grantor...” Thus, the legislature's
intent under both statutes is similar, as the words “...any person not having a substantial adverse
interest...” are directly substituted by the words “..in the discretion of..a nonadverss party..*
Consequently, the Court’s holding in Samuge, ie. that a trustee’s remote possibility of receiving a
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4, It has come o our attention that the factual recitals in our opinion letter of
February 22, 1996 inaccurately stated on page three (3) that “The Tallulsh
International Trust will transfer the non-statutory options to an underlying foreign
corporation that is wholly owned by a foreign situs non-grantor trust.” (Emphasis
added)’ Instead, the February 22nd opinion letter should have stated that the non-
statutory options were transferred by The Tallulzh International Trust to a foreign
corporation wholly owned by a foreign situs grantor trust senled by a foreigner.
We have been requested not to revise our analysis of our February 22* opinion
lerter in light of this misstatement of fact, and consequently we do not express any

opinion that relates to this issue.

benefit from the trust does not itute a sub ial adverse i , leads us to conelude thar such
trustee would likely be a nonadverse party with respect to such rust.

Before Lorne House Trust Limited could benefit from The Bessie Trust it would have to seek the
approval of the .S, Protectors to the trust, Under the Tax Court’s holding and rationale in Savape it
is unlikely that the wrustee, Lorne House Trust Limited, holding such a2 remote interest in the trust,
would be held to be an adverse party having a “substantial beneficial interest™ in the trust under
Internal Revenue Code Section 672(2) and Income Tax Regulation Section 1.672(a)-1.

Furthermore, there is well-established case law affirming the trustee’s duty as a fiduciary not to engage
in self-dealing. The Sup Court of Oklahoma held in Firt National Bank of Wichita Falls v, W.E
Stricklin, 347 P.2d 652 {1959), that “[A] trustee is a fiduciary of the highest order, who is required
meticulously to observe the fiduciary relationship and to perform the obligations of a trustee to the
cestui que trust, and he is held to 2 high standard of conduct with respect to administration of the
trust. A trustee not only has the right, but it is his duty, whenever necessary to proper administration,
preservation, and execution of trust...” In Graves v. Commissioner of faternal Revense, 92 T.C. 1294,
(1989) the Tax Court held that ..fa] trustee ..[must].act in good faith, in accordance with her
fiduciary responsibility, and saf d and conserve the trust principal” ¥ Lome House Limited
attempted to appoint assets to itself for its own benefit it would be acting in contravention of it
fiduciary responsibilities. As a final note, if Lorae House Limited failed 10 exercise its fiduciary
responsibilities, the beneficiaries could enforce their rights in a court of equity (see Estate of King v, -
Commissioner of Ineynal Revenue Service, 37 T.C. 973 (1962).

Because of the remote and unlikely possibility thay Lorne House Limited would benefit from The
Bessie Trust, and because Lorne House Limited, as a wrustee of The Bessie Trust, bears a fiduciary
responsibility to conserve and preserve toust assets, it is likely that Lorne House Limited would be
treated as a nonadverse party for purposes of I 1R Code Section 672 and Intemal Revenue
Code Section 677,

¥ We have not been asked 1o redraft our opinion letter in light of this misstatenent of fact, While we
presemtly believe this misstatement of fact is not egregious and should not impact the overdll
starements expressed in our February 22* opinion letter , we have not been requested to expound on
the impact that this misstatement of fact may have had on our analysis.

&
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. We have been advised that the sole shareholder of Yurta Faf Limited, 2 Manx

corporation, is a foreign situs grantor trust, The Bessie Trust.,

We have been advised that the grantor of The Bessie Trust, Mr. Keith King, is a
British subject and resident of the Isle of Man. Mr. Keith King is 2 nonresident
alien for United States income tax purposes.

. We have been advised that Mr. Keith King, the grantor of The Bessie Trust, is not

an officer, manager, or agent of Yurta Faf Limited.

1

o

1

-t

12

13

14,

. We have been advised that Mr. Keith King, the grantor of The Bessie Trust, is

uarelated to The Tallulah International Trust or the grantor of The Tallulah
International Trust.

. We have been advised that The Bessie Trust has two U.S. trust protectors, and

neither one of the trust protectors is related to the grantor of The Bessie Trust, or
the Tallulah International Trust or the grantor of The Tallulah International Trust.

. Yurta Faf Limited, a Manx corporation, issued a private annuity to The Tallulah

International Trust in exchange for the receipt of non-statutory stock options of an
equivalent value. Neither any gift element nor any "bargain sale element™ was
intended to be made by The Tallulah International Trust with respect to this
private annuity transaction.

. The transfer of the non-statutory options by The Tallulah International Trust to

Yurta Faf Limited is not and is not intended to be, a payment of paid-in capital or a
contribution of capital to the foreign corporation, Yurta Faf Limited.

The Talluleh International Trust does not have any retained interest in the
property transferred in exchange for the private annuity.

We further understand that the private annuity payments are not chargeable to or
dependent upon the non-statutory stock options transferred by The Tallulah
International Trust in exchange for the annuity. Any income generated by the
non-statutory stock options will belong to the foreign corporation outright, and
will not be chargeable to the annuity payments.

We understand that the amount of the annuity payments is based on the fair
market value of the non-statutory stock options exchanged for the private anauity
at the time of the effective date of the Annuity Agreement and is oot based on any
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16

17.

8,

19.

20.

21,

22.
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income generated by the non-statutory stock options transferred for the private
annuity.

We also understand that upon the consummation of the Annuity Agreement the
possession and/or enjoyment of the non-statutory stock options exchanged for the
private anouity resides exclusively with Yurta Faf Limited, the acquiring foreign
corporation, and The Tallulah International Trust has not preserved or reserved
control of any kind or character over such non-statutory stock options or any
income therefrom that would constitute a retained interest in the possession and/or

—enjoyment of the non-statutory op: .
is thus expressly intended that The Tallulsh International Trust irrevocably

surrender the enjoyment, control, ownership, and all economic benefits
attriburable to the ownership of the non-statutory stock options sold in exchange
for the private annuity.

. It is our understanding that Yurta Faf Limited has not at any time transferred

property or income generated from the property it received in exchange for the
private annuity to its parent, a foreign situs grantor trust, The Bessie Trust.

It is our understanding that neither The Tallulah International Trust nor the
grantor of The Tallulah International Trust is a shareholder, officer, director, or
agent of Yurta Faf Limited.

It is our understanding that Yurta Faf Limited has retained and intends to continue
to retain the property transferred by The Tallulah International Trust in exchange
for the private annuity issued by Yurta Faf Limited.

We have been advised that there were no outstanding encumbrances on the non-
statutory stock options, and consequently we do not express any opinion that
relates to this issue,

It is our understanding that the officers and directors of Yurta Faf Limited are
independent parties, and are not related to the grantor or beneficiaries of The
Tallulah International Trust. -

We have been advised that Yurta Faf Limited is a private resident Manx
corporation with active investment activity.

We have been advised that neither The Tallulah International Trust nor Yurta Faf
Limited are tax exempt companies under Internal Revenue Code Section 501.
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23, The trustee of The Tallulah International Trust is Lorne House Trust Limited, a
company incorporated and existing in the Isle of Man and having its registered
office at Lorne House, Castletown, Isle of Man, British Isles.

IL. An analysis of the anticipated federal income tax consequences, under Internal
Revenue Code Section 679 as amended by the 1996 Tax Act, that are likely to
apply to the sale of non-statutory stock options to a foreign corporation sale

private annuity of an equivalent valoe under the circumstances described
herein.

To determine whether revised Iaternal Revenue Code Section 679 applies to the
transfer of non-statutory stock options from The Tallulah International Trust to the
foreign corporation we must analyze each party to the transaction under the revised
statute to determine whether and how the starate applies to the transaction.

A.  The Tallulah International Trust was more likely than not a US,
transferor of property when it transferred the non-statutory stock options to
Yurta Faf Limited, 2 Manx corporation, in exchange for a private annuity of an
equivalent value pursuant to Internal Revenue Code Section 679.

Internal Revenue Code Section 679(2){1) states in pertinent part that “[A] United States
person who directly or indirectly transfers property o a foreign trust...shall be treated
as the owner for his taxable year of the portion of such trust attributable to such
property if for such year there is a United States beneficiary of any portion of such
trust.”

Internal Revenue Code Section 679 causes a trust to be classified as a grantor trust for
U.S. income 1ax purposes if four (4) requirements are met: (1) the transferor must be 2
U.S. person; and (2) there must be a direct or indirect transfer to 2 trust; and (3) the
trust must be a foreign trust; and (4) the trust must have one or more curent U.S,
beneficiaries.” Consequently, each of the four requirements under Internal Revenue

3See discussion in Lane and Zaritsky, "Federal Income Taxaton of Estates and Trusts,” paragraph
13.03 (1988). (The four requirements of Internal Revenue Code Section 679 with sespect 1o grantor
trust status, as recited and discussed in Lane and Zaritsky, are still applicable in light of the '96 At}
Lane and Zaritsky state in footnote 4 of paragraph 13.02 that “[Thhe breadth of Section 679 raises

9
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Code Section 679 must apply to the transfer before the transaction will be subject to
Internal Revenue Code 679 for United States income tax purposes.‘

The first requirement is that the transferor must be a Unired States person at the time
of the transfer.” Mr. Sam Wyly is a U.S. citizen and resident,

The second requirement is that there must be a direct or indirect transfer of property
to a trust.’ Mr. Sam Wyly directly transferred nen-statutory stock options to The
_Tallulah International Trust

The third requirement is that the trust must be foreign.’ The Tallulah Internationat
Trust is administered by a Manx trust company under the laws of the Isle of Man.”

The fourth requirement is that the foreign trust must have current United States
beneficiaries.” The beneficiaries of The Tallulah International Trust include Mr. Sam

possible constitutional questions. In Section 679, Congress has singled out certain foreign trusts for
trearment dissimilar from other foreign txpayers and from similarly situated US. trusts. It has drawn
this distinction without regard to whether the grantor or any third person has retzined any particular
power or interest over the wust.  Thus, Congress has drawn a distinction berween domaestic and
foreign entities, based solely on the nationality of the entity. Tax Reform Act of 1976, Pub. L. No. 94
455, 94" Cong,, 2d Sess. (1976). See HL.R. Rep. No. 658, 94* Cong., 2d Sess. (1976) [H.R. Rep. No.
658); S. Rep. No. 938, 94* Cong., 2d Sess. (1976) {S. Rep. No. 938} Staff-of the Joint Commirtee on
Taxation, 94* Cong., 2d Sess., “General Explanation of the Tax Reform Act of 1976 (Committes
Pring) (1976) [“1976 General Explanation™].

* See Internal Revenue Code Section 679(2){1}; Tax Coordinator 2d, paragraph C-5601; CCH Federal
Tax Service, paragraph 1:13.120,

* Internal Revenve Code Section 679{3)(1); CCH Federal Tax Service, paragraph :13.120.
® Internal Revenue Code Section 679(){1).

7 Factual Reciral.

* Internal Ravenue Code Section 879(){1).

* The Tallulah Internationsl Deed of Trust dated March 11, 1992,

*® Internal Revenue Gode Section 679(:){1).

10
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Wyly, the spouse of Mr. Sam Wyly, and the issue of Mr. Sam Wyly, all of whom
reside in the United States."

Consequently, because the transfer of non-statutory stock options by Mr. Sam Wyly
to The Tallulah International Trust meets all four requirements, it is our opinion that
under Internal Revenue Code Section 679 it is likely that The Tallulah International
Trust is a grantor trust for federal income tax purposes and that, the grantor, Mr. Sam

Wyly, will be treated as the owner of the assets transferred to the trust.”

It is our opinion that if Mr. Sam Wyly, a United States citizen, is treated as the owner
of assets of The Tallulah International Trust for his taxable year under Internal
Revenue Code Section 679, it is likely that The Tallulah International Trust will
similarly be held to be a U.S, transferor under Internal Revenue Code Section 679,

B.  For Internal Revenue Code Section 679 to apply to the transfer of
non-statutory stock options by The Tallulah International Trust, as a US.
transferor, to Yurta Faf Limited in exchange for a private annuity of an
equivalent value, The Tallulah International Trust must be held to have directly
or indirectly transferred property to a foreign trust. It is our opinion that it is
unlikely that The Tallulah International Trust will be held to have directly or
indirectly transferred property to a foreign trust pursuant to Internal Revenue
Code Section 679(a){1).

The grantor trust rules of Internal Revenve Code Section 679 apply to transfers of
property by U.S. persons to a forgign frust whether such transfers are direct or
indirect.”

The Tallukh International Trust transferred non-statutory stock options to a Manx
corporation, Yurra Faf Limited, which is wholly owned by a foreign situs grantor trust
settled by a foreigner. In exchange, the foreign corporation issued The Tallulah

" The Talbulah International Deed of Trust dated March 11, 1992.
 CCH Federal Tax Service at Paragraph D:13.60.

» CCH Federal Tax Coordinator at Paragraph D:13.121; Internal Revenue Code Section 679(a)(1).

11
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Tnternational Trust a private annuity of an equivalent value. Because The Tallulah
International Trust transferred property directly 1o a foreign (:f.:ufpf:pratiou,14 there was
not a direct transfer by a U.S. transferor to a foreign trust that would trigger the
application of Internal Revenue Code Section 679.

However, Internal Revenue Code Section 675{a){1) provides that an indirect transfer of
property to a foreign trust will also result in the application of Internal Revenue Code
Section 679 for income tax purposes.

€ 03w f i 1 i 'y l.c'..hui&.d}
advice memoranda, or general counsel memoranda thar defines what is an “indirect
transfer” to a foreign trust. The only authoritative reference to an “indirect transfer”
that we have found is located in the legislative history of Internal Revenue Code
Section 679, The pertinent examples provided in the legislative history contemplate
the following methods of indirect transfer:

1. A transfer of property by a U.S. person 1o an entity that subsequently
transfers the same or equivalent property to a foreign trust;” and

2. A transfer of property to an entity over which the U.S. person has
sufficient control to direct the transfer of the property by the entity to the
foreign trust.”

Specifically, the legislative history to Internal Revenue Code Section 679 provides the
following description of an indirect transfer;

“A transfer by a domestic or foreign entity in which a U.S. person has an
interest may be regarded as an indirect transfer 1o the foreign trust by the U.S. person
if the entity merely serves as 2 conduit for the transfer by the U.S. person or if the
U.S. person has sufficient control over the entity to divect the transfer by the entity

vather than himself"" [Emphasis added.]

" Factual Recitals, supra.

¥ CCH Federsi Tax Service, paragraph D:13.121.

he 71

17
FLR. Rep. No. 658 at 209; S. Rep. No. 938 at 219; 1976 General Explanation at 221,

12
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The example provided in the General Explanation of the Tax Reform Act of 1976
states that “if a U.S. person transfers property to a foreign person or entity and if that
person transfers that property (or its equivalent) to a foreign trust that has US.
beneficiaries, the U.S. person transferring the property to the foreign person or entity
is treated as having made a transfer to a foreign trust unless it can be shown that the
transfer of property to the trust was unrelated to the U.S. person’s transfer of property
to the foreign person or entity. A similar rule applies to transfers (including certain
deferred sales) through domestic entities or persons. For example, if 2 US. person
transfers property to a domesuc trust or corpomuon and that enmy subsequently

trapsters the Sameé of & i pess
treated as having made a transfer of propcrty 1nd1rect!y twa forexgn trust. Moreover,
transfers to a domestic trust which subsequently becomes a foreign trust may be

s g . i
regarded as indirect transfers to a foreign trust.”

Generally, the intent of the legislative history is to apply the grantor trust rules of

Internal Revenue Code Section 679 to transfers that use a “straw person” or other

intermediary entity to effect the transfer.”  The legislative history describes the

traditional step-transaction doctrine, under which steps that are part of an integrated

plan are ignored and the plan’s final result is considered the direct result of the initial
20

step.

With respect to the transfer of property by a U.S, person to a foreign entity (trusts,
estates, corporations, or partnerships) the legislative history does not specify the degree
or type of control that should be required 1o treat a series of transfers as an indirect
transfer to a foreign trust.

CCH Federal Tax Service at paragraph D:13.121 states that a transfer 1o an
intermediate entity may be regarded as an indirect transfer to a foreign trust by a U.S.
person “if the U.S. person has sufficient control over the entity to direct the transfer
by the entity.”

Because no coatrol standard is provided in either the statute or the legislative history,
we have relied on commentaries for guidance. The commentaries have suggested two
types of control exhibited by a U.S. transferor that would be sufficient to compel the

8
! 1976 General Explanation at 221, n.7.

19 N .
Lane and Zaxitsky, Federal Income Taxation of Estases and Trusts, paragraph 13.03{1Ya}, 1988.

1.

13
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classification of a transfer of property to an intermediate entity as an indirect transfer
to a foreign trust:

The U.S. transferor must have fundamental voting power over the intermediate entity,
and/or maintain a position of authority within the intermediate entity to compel the

. . . . . 21
intermediary entity to make the ultimate transfer to the foreign trust;” or

[Tlhe U.S. transferor and the intermediate entity are related parties drawing on the
related entity standards of Internal Revenuve Code Section 707(b), Internal Revenue .
Code Section 1235{d), Internal Revenue Code Section 1551(b), or Internal Revenue

Code Section 672(f)."

According 10 Lane and Zaritsky,” sufficient control over an entity to direct the
transfer of the property to the foreign trust exists if the U.S. person has such “...clear
control as majority stock ownership, or status as the sole partner is a partnership, or
the sole trustee of a trust, or the sole executor of an estate, then the U.S transferor

might be deemed to have acted through such entities in making any transfers to a
foreign trust.”

Zaritsky™ additionally proposes that “...the degree of control required for an entity to
be included in an indirect transfer [might be] dependent upon the method by which
the transfer from the entity to the foreign trust is made. Thus, the requisite control
for purposes of Section 679 would be that degree of control, whether by fundamental
voting power or otherwise, sufficient to compel the intermediary entity to make the
ultimate transfer, considering the absence of a sound independent business purpose for
the transfer.”

* Lane and Zaritsky, Federal Income Taxation of Estates and Trusts, 1988, Paragraph 13.03[1] ; Lane and
Zaritsky, Federal Income Taxation of Estates and Trusts, Second Edition, 1993 with 1996 Cumulative
Supplement No. 2, Paragraph 13.03{1]a}; Zaritsky, 854 T.M., Foreign Trusts, Estates, and Beneficiaries,
at A-12; CCH Federal Tax Service, Paragraph D:13.121; Federal Tax Coordinator 2d, Paragraph C-
5604,

7
23Lme and Zarirsky, Federal Income Taxation of Estates and Trusts (1988) Paragraph 13.03[1)a).
*n.

3 .
Zaritsky, 854 T M., Foreign Trusts, Estates, and Beneficiaries, st A-12.

14
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Neither The Tallulah International Trust nor the gramor of The Tallulah
International Trust is an officer, director, manager, agent, or shareholder of Yurta Faf

.. 26
Limited,

Thus, neither The Tallulah International Trust nor the grantor of The Tallulah
International Trust have legal authority to vote shares of Yurta Faf Limited.”

G tly;-it-is-factually-impessible-for-the-The-Tallulah-Intermationad-Frust o
g 118 > 4 P wor-tne-rneT

have de jure control over Yurta Faf Limited to compel 2 transfer of property to 2

foreign trust.

Tt is our opinion that based on the aforementioned facts it is unlikely thar The Tallulah
International Trust will be held to have fundamental voting power over Yurta Faf
Limited, or be held to maintain a position of authority within Yurta Faf Limited
sufficient to compel Yurta Faf Limited to transfer property to The Bessie Trust.

The second type of control that the Commentaries have suggested results in an
“indirect transfer” by a US. transferor arises if the U.S. transferor and the
intermediate entity are related parties according to the related entity standards of
Internal Revenue Code Section 707(b), Internal Revenue Code Section 1235{d),

Internal Revenue Code Section 1551(b), and Internal Revenue Code Section 672(f). *

The related parties standard identified under Internal Revenue Code Section 707(b)29
contemplates relationships berween controlled partnerships, i.e. a partnership and 2
person or two partnerships, wherein the same persons own directly or indirectly more
than 50 percent of the capital interest, or profits interest, in such partaership.

% . . . .. . . .
The Register of Directors & Secretaries for Yurta Faf Limited provides for two nonresident alien
directors of Yurta Faf Limited,

)
‘We have been advised that The Bessie Trust is the sole shareholder of Yurta Faf Limited, and no one
else maintains voting power over the foreign corporation.

2
Lane and Zaritsky, Federal Income Taxation of Estates and Trusts (1988} Paragraph 13.03[1]a).

2
Internal Revenue Code Section 707(b) Certain sales or exchanges of property with respect to
controlled partnerships. [Emphasis added.}

15
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Neither The Tallulah International Trust nor Yurta Faf Limited is a partnership.”

Thus, for purposes of Internal Revenue Code Section 707(b), The Tallulah
International Trust and Yurta Faf Limited are not related 1:uarties.n

Internal Revenue Code Section 1235(d) provides 2 definition of related persons
incorporating in its definition any person specified within any one of the paragraphs
of Internal Revenue Code Section 267(b) or persons described in Internal Revenue
Code Section Z02(b).

We have already analyzed the related party standards of Internal Revenue Code
Section 707(b), and determined that there is no partnership relationship or common
partnership ownership between The Tallulah International Trust and Yurta Faf
Lirnited as contemplated under Internal Revenue Code Section 707 (b).

Thus, we will analyze the related party standard vnder Internal Revenue Code Section
26706y for purposes of its incorporation by reference invo Internal Revenue Code
Section 1235(d).”*

* Internal Revenue Code Section 707 (5){1); M dum of Association of Yurta Faf Limited, daved
June 23, 1994; and The Trust Deed of The Tallulah International Trust dared to be effective March 11,
1992, While The Tallulah International Trust is not & partoership, The Tallulah International Trust is
a limited partner in & U.S. limited partnership. {See Exhibit B Limited Partnership Agreement of
Tallulah, Ltd.) Yurta Faf Limited is not 2 partnership, and The Tallulab International Trust and

Yurta Faf Limited are not engaged in any partnership activity for related party purposes.
{Confirmation by the Directors of Yurta Faf Limited)

31,

1d.

* Internal Revenue Code Section 1235(d) provides that Internal Reveaue Code Soction 1235(s) shall
not apply 1o any transfer between persons specified within aay of the paragraphs of section 267(b} or
. persons described in 707(b). However, for purposes of applying Internal Revenue Code Section
1235(a): (1) the phrase “25 percent or more™ shall be substituted for the phrase “more than 50 percent”
each place it appears in section 267(b) or 707(b}, and (2} paragraph 4 of section 267{c } shall be treated
fs‘“pro;::‘hg that the family of an individual shall include only his spouse, ancestors, and lineal
cendants.

* Internal Revenue Code Section 267 states that the following relarionships are considered related
parties for purposes of Internal Revenue Code Section 267(b):

1. Members of a family, including only brothers or sisters (whether by whole or half blood), spouse,
and lineal d d and

16

CONFIDENTIAL
PS100131273



3616

Internal Revenue Code Section 267(b)(1) provides for a related party standard berween
members of the same family, spouses, ancestors, or lineal descendants.

The Tallulah International Trust and Yurea Faf Limited™ are not members of the same
family, spouses, ancestors, or lineal descendants. Thus, Internal Revenue Code Section
267(b){1) is inapplicable to the transaction.

Internal Revenue Code Section 267(b}(2) states that an individual and a corporation are

related if more than 50 percent owned in value Of the GUIStanding Stock is owaed,
directly or indirectly, by or for such individual.

2. An individual and 2 corporation more than 50 percent in value of the owtstanding stock of which is

owned, directly or indirectly, by or for such individual;

3. Two corperations which are members of the same of the same controlled groupfas defined in

Internal Revenue Code Section 267(f);

4. A grantor and 2 fiduciary of any trust;

5. A fiduciary of 2 trust and 2 fiduciary of another trust, if the same person is the grantor of both

trusts;

6. A fiduciary of a trust and a beneficiary of such trusy;

7. A fiduciary of a trust and a beneficiary of another trust, if the same person is the grantor of both

trusts;

8. A fiduciary of a trust and a corporation more than 50 percent in value of the outstanding stock of

which is owned, directly or indirealy, by or for the trust or by or for a person who is a grantor of the

trust;

9. A person and an organization to which section 501 {relating to certain educational
and charitable organizations which are exempt from tax) applies and which is
controlled directly or indirectly by such person or (if such person is an individual)
by members of the family of such individual;

10, A corporation and a partnership if the same persons own-

{a} more than 50 percent in value of the outstanding stock of the corporation, and
(b) more than 50 percent of the capital interest, or the profits i in the partnership

11. An S corporation and another $ corporation if the same persons owp more than 50 percent in

value of the outstanding stock of each corporation;

An S corporation and a C corporation, if the same person owns more than 50 percent in value of the

outstanding stock of each corporation.

* Internal Revenue Code Section 267(b).

3

*Factual Recital; M dum of Association of Yurta Faf Limited, dated June 23, 1994 The Trust
Deed of The Tallulah International Trust, dated to be effective March 11, 1992, reflects no common
relationship or ownership between ‘The Tallulah International Trust, the gr of The Tallulh
International Trust, Mr. Sam Wyly, and Yurta Faf Limited.

17
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Internal Revenue Code Section 267(b)(2) is inapplicable because neither The Tallulah
international Trust nor the grantor of The Tallulah International Trust, Mr. Sam

Wyly, has an ownership interest in Yurta Faf Limited.®

Internal Revenue Code Section 267(b)(3) only applies to a relationship between two
corporations and is consequently inapplicable to the relationship between the Tallulah
International Trust and Yurta Faf Limited because The Tallulah International Trust is

. 37
~atrust and not a corporation,

Internal Revenue Code Section 267(b)(4), Internal Revenue Code Section 267(5),
Internal Revenue Code Section 267(6), and Internal Revenue Code Section 267(7)
define the relationships between two parties to a trust, and Yurta Faf Limited is 2
corporation and not a trust™® Thus, those statutory provisions are inapplicable to the
transaction.

Internal Revenue Code Section 267(b}(8) applies to the relationship between a
fiduciary of 2 trust and a corporation of which more than 50 percent in value of the
outstanding stock is owned, directly or indirectly, by or for the trust or by or fora

person who is a grantor of the trust,

Consequently, Internal Revenue Code Section 267(b)(8) contemplates a relationship
between The Tallulah International Trust and Yurta Faf Limited in which The
Tallulah International Trust has sufficient voting power over Yurta Faf Limited to
compel an “indirect transfer” from Yurta Faf Limited to another entity.

The Tallulah International Trust is a grantor trust, and Mr. Sam Wyly is the grantor of
the Trust.  Neither The Tallulah International Trust nor Mr. Sam Wyly is a

shareholder of Yurta Faf Limited.” Yurta Faf Limited is 2 Manx corporation wholly

** Facrual Recital; Memorandum of Association of Yurta Faf Limited, dated June 23, 1994; The Trust
Deed of The Tallulah International Trust, dated to be effective March 11, 1992, reflects no common
{ationship or hip b The Tallulah International Trust, the grantor of The Taltulah

7

38

Id

*1d.
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owned by The Bessie Trust.® Thus, The Bessie Trust is the direct owner of the voting
shares of Yurta Faf Limited.

Furthermore, the constructive ownership of the shares of Yurta Faf Limited is

determined by the grantor trust rules attributing ownership to the grantor rather than

the beneficiaries."! Thus, Keith King, the grantor, of The Bessie Trust would be

accorded constructive ownership status of the shares of stock in Yurta Faf Limited.

Keith King is a nonrwdent a.hen mdmdual hzvmg no rclmonshxp 1o Thc Tallulah
~International T prits

The Tallulah Intcrmnoual Tmst

Thus, we believe that Internal Revenue Code Section 267(b}(8) is inapplicable to the
relationship between The Tallulah International Trust and Yurta Faf Limited because
sneither the constructive ownership nor the direct ownershxp of the shares of Yurta Faf
Limited is owned by The Tallulah International Trust or its grantor, Mr. Sam Wyly,
or its trustee, Lorne House Trust Limited.

Internal Revenue Code Section 267(b)(9) refers to the relationship between a person
and an organization to which Internal Revenue Code Section 501 applies. It is our

understanding that Internal Revenue Code Section 501" does not apply to either The
Tallulah International Trust or Yurta Faf Limited,“ and thus Internal Revenue Code

**“The Deed of Trust to The Bessie Trust dated to be effective February 2, 1994 reflects tht Mr, Keith
King, a nouresident alien, is the grantor of The Bessie Trus; the Trust Deed of The Tallulah
International Trust dated to be effective March 11, 1992; the M dum of Association of Yurta
Faf Limited, dated June 23, 1994; reflects no common relationship or ownership between The Tallulah
Internal Trust and Yurta Faf Limited.

“ An analysis of the grantor trust rles has been conducted within this opinion letter under Section D
herein, and such analysis and conclusion is incorporated herein by reference. -

* No relationship for purposes of the related party standards under Internal Revenue Code Section
267,

** See Factual Recital; Sce The Talkulah International Trust Deed dated Macch 11, 1992,

“
Internal Revenue Code Section 501 provides for exemnption fram tax on corporstions, certain trusts,
etc.

* Factual Recital.
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Section 267(b)(9) is inapplicable to the relationship between The Tallulah International
Trust and Yurta Faf Limited.

Internal Revenue Code Section 267(b)(10) applies to a relationship between a
corporation and a parinership, and we have been advised that The Tallulah
International Trust is a trust and Yurta Faf Limited is a Manx corporation.”
Consequently, Internal Revenue Code Section 267(b){10) is inapplicable 1o the
relationship berween The Tallulah International Trust and Yurta Faf Limited.

Internal Revenue Code Section 267{(b){11) refers to the relatio

corporations. The Tallulah International Trust is a trust and Yurta Paf Limited is 2
Manx corporation.” Consequently, Intemal Revenue Code Section 267(b)(i1) is
inapplicable to the relationship berween The Tallulah International Trust and Yurta
Faf Limited.

Internal Revenue Code Section 267(b)(12) refers to the relationship between an $
corporation and a C corporation. The Tallulah International Trust is a trust and
Yurta Paf Limited is a Manx corpox‘ation.M Consequently, Internal Revenue Code
Section 267(b)(11) is inapplicable to the relationship between The Tallulah
International Trust and Yurta Faf Limited.

Thus, the related party rules of Internal Revenue Code Section 707(b), and Internal
Revenue Code Section 1235(d) incorporating Internal Revenue Code Section 267(b) are
inapplicable to the relationship between The Tallulah International Trust and Yurta
Faf Limited as analyzed hereinabove.

The Commentaries have also referred to the related party standards referred to under
Internal Revenue Code Section 1551(b)"which defines related parties based on 2
percentage ownership of a transferee corporation by a transferor corporation.

* Factual Reciral, and Memorandum of Association of Yurta Faf Lirited.

L4

Id.

34,

* Internal Revenue Code Section 1551 provides for the disall of the benefits of the graduated
corporate rates and accumnulated earnings credit for affiliated corporations.  Internal Revenue Code
Section 1551(b) defines the term control for purposes of Internal Revenue Code Section 1551().

20

CONFIDENTIAL

PSI100131277



3620

As we have stated previously, The Tallulah International Trust is 4 trust and not a
corporation, and we have been advised that neither The Tallulah Intemauonal Trust

nor its grantor is a shareholder, officer, or director of Yurta Faf Limited®

Consequently, the related party standards of Internal Revenue Code Section 707(b),
Internal Revenue Code Section 1235(b) incorporating 267(b), and 1551(b) are
inapplicable to the relationship berween The Tallulah International Trust and Yurta
Faf Limited.

The final related party standard that the commentaries suggest may result in the
application of an “indirect transfer” is set forth in Internal Revenue Code Section
672{f). Internal Revenue Code Section 672(f)(5) Limited the situations where a
foreigner would be treated as the grantor of a foreign grantor trust. K provides a
special rule where the grantor is a foreign person and states that:

(A) but for this subsection, a foreign person would be treated as the owner of

any portion of a trust, and
(B) such trust has a beneficiary who is a United States person,

such beneficiary shall be treated as the grantor of such portion to the extent such
beneficiary has made {directly or indirectly) transfers of property (other than in a sale

for full and adequate consideration) to such foreign person, e

The indirect transfer rules of Internal Revenue Code Section 672(f){5) contemplate a
transfer from a beneficiary of a trust to the foreign grantor, in which case the
beneficiary would be treated as the grantor of the trust with respect to the assets
transferred.”

The transaction we are analyzing involves the transfer of non-statutory stock options
from The Tallulah International Trust to Yurta Faf Limited, a corporation, and thus

*H,

*! Internal Revenue Code Section 672(3(5).

%2 Internal Revenus Code Section 672()(3) however does siot take any gift into consideration to the
extent such gift would be excluded from taxable gifts under Internal Revenue Code Section 2503(b).
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does not involve the transfer by a beneficiary to a foreign grantor under Internal
Revenue Code Section 672(f)(5)l53

The relationships conteraplated under the *indirect transfer” rules are inapplicable to
the relationship berween Yurta Faf Limited™ and The Tallulah International Trust,

Based on the foregoing analysis mdudmg the legislative history of Internal Revenue
Code Secuon 679 and commenta.nes whxcl: have mterpreted the apphcatxan of the

Intcmmonal Trust made an mdltcct transfcr to a foreign trust.

%

of I I R Code Secti m(ﬂ(s)mnmnmg sters by a U.S. beneficiary 10 2
foreign grantor remains substantially the same. 7

thle the 199 Tax Act provided additional } to I I R Code Section 672(f), the

* Black’s Law Dicrionary, Fifths Edition (1979) defines 1 corporate eatity as TT}he distince status of 2
corporation which sets its existence apart from the status of its sharcholders; its capacity to have a
mmeofiwown,cosuemdbeaudininownnzmenweﬂathe:i;h:wbuy.seﬂ,lemm&
mortgage its property in its own name.” Black’s Law Dictionary, Fifth Edition (197%) defines a Trust
in pértinent part as “{A] right of property, real or penoml, held by oneé party for the benefit of
another...Any arrangement whereby pwpeﬂ.y;s st that it be admini d by
trustee for another’s benefit.” (Emphasis added))
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C.  For purposes of Internal Revenue Code Section 679(a)(1) if Yurta Faf
Limited is a corporation having a valid business purpose and activity, it is
unlikely that Yurta Faf Limited will be disregarded, and thus a transfer by The
Tallulsh International Trust to Yurta Faf Limited should not be treated as an
indirect transfer from The Tallulah International Trust to the sharcholder(s) of
Yurta Faf Limited.

Courts have generally upheld the corporate entity form so long as the corporation is

engaged in some purposeful business activity. #

Thus, the law is well sertled that if a corporation exists for 4 wakid business purpose that
corporation will not be disvegarded ™

InMg{gg&@g_ugz Commissioner, 319 US. 436 (1943), the Supreme Court held that [TThe

dommcofcorpomecnntyﬁl]sausefnlpurpmubm:hfe Whether the purpose be to gain an
advantage under the law of the state of mcorpormon orwavoxdoxmeomply\mhthed:mzndsof
creditors or to serve the creator’s p 1 or undiscl s0 long as that purpose is the
guivalent of busi i ,orufoﬂowedbythemrrymgonofbusmeubytbemrpormcn,the
corporation remains & separaie taxable entity.”

% See Rice’s Toyoma Werld, lnc v. Commissioner of Internal Revenue, 81 T.C. 184 at 194 citing Ezank
Lyon Co v United States, 435 US 561 (1978); Knetsch v. United States, 364 USS. 361 (1960); Milbrew s
Commissioner, 710 F.2d 1302 {7th cir. 1983). See USL Properties Corp. v. &L&s‘mmam&m
Inc, 860 F.2d 1 (1988) ar pp. 7 {recognizing separate corporate i denti y despite evid
that subsidiary was wholly-owned by “grandparent® corporation, shared all itz officers and directors
with grandparent, was grossly undercapitalized, and did not prepare its own budger, construction

3 or p and proced ),mgm..SﬁFZdS{lnﬂr 1987)npp 9
{recognizing sepame corporate id d that it
zﬂ’zpendently from its parent); Jopp 4 M [m. 814 F.Zd 830 (1st Cir. 1987} at pp 833
(reeogmzmg separaze corporate idemtity of subsidiary holding that it could
not act without the ofmpamx,mdthnmsohﬁmonwmmaﬁnmml
°°“d°‘“‘ for pareat); M %, Purbly IKM Inc. 574 F2d 41 (1" C“’ 1973) PP‘B

corporate of parent idence showed it of
Wh°“7"°"ﬂ°d Wb“d‘”?) M&mdﬁ% ey &&Q&W I 569 F.2d 1169
{3st Cir, 1978) pp. 1170-1173 {recogni of parent despite evidence that
parent consolidated its proﬁtx and losses with that of its whoﬂyownd subsidiary in preseating
parent’s financial reports 1o sharcholders, that subsidi: Y was ’a"'" " of parent, and
that subsidiary accounted for 60% of parent’s and subsidiary’s combined ). The critical
factualqu&monmé_&am[@.wm&:hy&dw&u!&ema«uﬁm«tﬁe
vy, but whether the two busi pwedthwuyammrpamﬁmnm TWhile the
documents...indicate that [the parent] was uli the sole beneficlary and di of [the
subsidiary’s] corporate uxmua,dxmu nm.hmgtuthereeordm undermmc [dae parent’s] claim that
the two corporations were d, had boards of

 kept
accounting and tax d: andhadsepmuiadlmesandopetmomlpenonnd “The Court further
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Moling’ and its extensive progeny make clear that an individual may choose how to
conduct his business affairs, and the individual may choose to conduct business
through a wholly owned corporation so long as that corpormon acrually transacts
some business or serves some legitimate business purpose.

After the Supreme Court decided Moling, the factual question that many federal courts
repeatedly analyzed was the degree of business purpose and activity necessary for
recogmuon of a corporancm 2s a separate enuty These courts have consistently

Commissioner of Internal Revenue v StateAdams Corp.” demonstrares that a
corparation’s business activity may be minor and passive and still meet the requisite
standard of minimal business activity.

reasoned thar the close interrelationship of the corporations was incidental to the parent’s ownership
of 100% of the subsidiary’s stock and did “not justify ignoring the otherwise separate character of the
two corporations.”

* Moline Properties v. Commissioner, 319 U.S. 436 (194))

* Proper observance of procedural formualities may evid a corporation’s legitimate business
purpose even when the cmporanon s sole business activity i i and loan See,
for instance Republic Petrolenm Corporaion . United States of Americs, 397 F. Supp. 900 (1575) “PP
910. Although the decision was affirmed in part and reversed in yan, 613 F.2d 518 (1980), the
au:hontyforwhmhthumsesc&wdwasno!aﬂ:cwd‘lnwm; Corporation the I
Revenue Service artempted to disregard three corporaty b ities b they
argucd.thexhrcecurpomomservednomdnlhmnmpmpom Thedueecorpormmvere
entirely owned and directed by the taxpayer. ‘I'hey had no separate offices or telephiones, Instead,

they used the taxpayer’s offices and teleph The three corporations had no employees and paid no
wages. The principal business activity of the shree corporations was the e of a variety of  ~
investments. Each owned real estate, stocks, and other assets and had ivable and

payable. Their income consisted mainly of dividends, interest, income from investments and gains on
the sales of capital assets, Each corporation used its own funds o purchase assers and saisfy debts.
Separate books and records were kept and separate board meetings were held.

The court held that the three corporari ducted the isi of b activity and
stated, © uchcoxpomuonamtdmmmefmmavmﬂyofmmmbwghandmldmmd
losned aad borrowed money. The proper corporate form was fallowed for all transctions. In both
quantum and quality, this consistent corporate activity, despite the lack of telephones or employess,
far exceeds that which the Supreme Court and many lower conrts have recognized ar sufficient to
satisfy the Mofine and National Carbide standards®
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In State-Adams Corp. title to property was transfetzed to 2 corporation newly formed
for that purpose in exchange for its capital stock. At the same time, the long term
lease was assigned to the corporation in return for its promissory note payable to the
life tenanr, the interest on the note being equivaleat to the amount of rent received
from the leased property. At no time did the corporation have a bank account or
maintain an office other than the required statutory one. Tts on!y expense consisted of
bank service fees, legal fees and fmnclusc taxes. Smoc the interest payments were

refund the debt by notes ata hxgher interest rate when the rental income mcreased
pussuant to the terms of the lease. The corporation’s only activities were the holding
of the lease and title to the property and the taking of steps necessary to continue its
corporate existence. The corporation did not engage in any activity not connected
with the leased property. The court held that a corporation formed to facilitate the
devolution of property, which merely holds title, collects rents from lessees and
distributes the income has engaged in business and will be taxed as 2 separate entity.

Later cases have explicitly articulated a “minimal® standard of business activity and
purpose. The Fifth Circuit stated in Brizt v Unired States © that “[blusiness activity is
required for recognition of the corporation as a separate taxable entity; fand] the
activity may be minimal ™'

Similarly 2 District Court stated in Lane v, United States “ that the “degree of
corporate purpose and activity requiring recognition of the corporation as a separate
entity is extremely low, and business activity may be minimal to be considered as

having a business purpase,”™

39

Commissioner of Interngl Revense z..mmmm (nd Cir. 1960) 2831‘26395 cert denied,
1961, 365 U.S. §44, reversed 2 decision of the Tax Coure which

P ofa
corporation.
® Britt 5. United States (5th Cir 1970) 431 F.24 227,
3] 1 &
“Lancs United States, 535 F. Supp. 397 (1981).
e 1d at 400,
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The courtmlgmu Mﬁm applying this standard and citing Strong v
Commissioner” held that “a corporation has a sufficient business purpose, for purposes
of federal taxes, if the only reason for forming the corporation is to obuin financing,
when the usury laws of a state would otherwise deny a stockholder similar financing

in his own name,**

If a corporation has the requisite business purpose and activity, the Fifth Circuit weat
50 farastchold mSggg_q:z Qmm thatnot onlymustthecorpome form be

be a corpomnorx. pmnerslnp or sole pmpnetorsbxp absent fraud, undue influence, or
mistake.”

Consistent with this reasoning, the Fifth Circuit recently stated in Bramblerr z.

Commissioner” that the “business of a corporation is not ordinarily autributable 1o jts
shareholders,” emphasizing that the corporate entity will be upheld so long as there is
“... at least one major independent business reason 1o form [a] corporation.. [such
as).to insulate the partnership and the parters from unlimited liability from a

multitude of sources.”” [Emphasis added.]

The Tax Court also respects a coxporzuon s separate existence when minimal business

activities are transacted, In Rogers,” the second corporation had no office {other than
that of its registered agent, as required by state law), had no salaried officers or

* Lane o, United States, 535 F. Supp. 397 (1981).

 Strong 9. Commissioner, 66 T.C. 12 (1976), afPd without opiaion (2ad Gir. 1977),
1, a1 400

VM&QL'AM 641 F.2d 376 (5th Cir. 1981)

C!eﬂ!;)ﬂmﬁm 535 F. Supp. 397 at 400 (1981) citing Spector v. Commissioner, 641 F.2d 376 (5th
ir, 1981

&
Brambles v. Commissioner of Internal Revenue, 960 F.2d 526 (1992)
7 1d, ax 533,

" Deniel £ Rogers v Commissioner 4 TCM 1254 (1975).
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employees, and maintained no books or records. The Court concluded in Rogers that
*_..Its business activities, while admittedly minimal, were sufficient to enable it to carry
out the purpose for which it was created.”

Thus, courts have consistently held that if a corporation has a business purpose it will
not be disregarded.

Similarly if Yurta Faf Limited has a business purpose it is unlikely that Yurta Faf
Limited will be disregarded.

Since the establishment of Yurta Faf Limited by its shareholders it has conducted the
following activities: issued a private annuity,” acquired assets,” administered the
assets," paid administration fees,7s issued a loan," researched various investment
opportunities,” and insulated its shareholders from unlimited liabiliry.™

It is more likely than not, under the line of cases cited herein, that these activities will

be sufficient for Yurta Faf Limited to be respected as a corporate entity with an
existence separate from its shareholders.

7 Private Annuity Agreement dated to be effective February 22, 1996,

"Yurta Faf Limited acquired non-statutory stock options in exchange for issuing & private annuity.
Yurta Faf Limited has 1o market and sell all or some of these non-statutory stock options and invest
the proceeds to permit it to have liquid funds to pay the deferred annuity payments.

7‘2 .
Faf Limited,

of Financial $ hrough September 30, 1996 confirmed by the Directors of Yuna

71,

”Id.

7

75
Bramblert v, Commissioner of Internal Revenue 960 F.2d 526 (1992) at pp. 533.
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Additionally, the Memorandum of Association of Yurta Faf Limited and the Isle of
Man Companies Act of 1986, specifically permit Yurta Faf Limited to develop its
business activities further.

As discussed above courts have recognized legitimate business purpose and activity
where a corporation’s only activities were the mere holding of a lease and title 1o
property and the taking of steps necessary to continue its corporate existence,"and
where a taxpayer orgamzed a second corporauon to loan and ﬁnance the taxpayer’s

ﬁmncmg because the usury laws of a state would otherw:se deny a stockhoidcr similar
financing in his own name.”

Thus, it is our opinion that Yurta Faf Limited, which has kept separate bank
accounts,” separate corporate records,™ issued stock,” elected directors and officers,™

¥id

M dum of Association of Yurta Faf Limited, Paragraph 5, dated June 23, 1994. Iide of Man
Companies Act 1986, Part ¥ Capacity, Powers and Memorandum and Articles, Section 2, paragraphs 1
and 2; and under the Isle of Man Companies Act 1986, Yurta Faf Limited may:

(3) issue and allot fully or partly paid shares in the company;

(b} issue debentures of the company;

{c) distribute any of the property of the company among the members, in kind or otherwise;
{d) give security by charging uncalled capital;

(€) grant a floating charge on the undemkmg or property of the company;

{f) procure the company to be registered or recognised as a body corporate in any place
outside the Island;
{8) make provision in ion with ion of the whole or part of the business of the

pany, or of any subsidiary of the company, for the benefit of employess or former
employees; and

do any other act that it is authorised to do by any statutary provision or rule of Liw.

* Commissioner of Insermal Revense 5. St ddeny oz e Cir 19e<:)za3 F.2d 395, cerc denied,
1961, 365 U.S. 844, reversed a decision of the Tax Court which di of 2
corporation.

n .
Daniel E Rogers y. Commissioner 34 TCM 1254 (1975).

82
Lane v. United States, 535 F. Supp. 397 (1981).

B The Directoss of Yurta Faf Limited confirmed this fact in a written statement.

“Id.
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avoided commingling its funds, ¥ maintained corporate minutes,” engaged in a private
annuity transaction,”and insulated its shareholders from unlimited liability,™ will
more likely than not be held to have a business purpose and have engaged in business
activities and will not be disregarded for purposes of the wransfer of property by The
Tallulah International Trust to Yurta Faf Limited pursuant to the private annuity
transaction.

While the present activities of Yurta Faf Limited will more likely than not be
recognized as busi activities, we caution you that Yurta F:

T6 conduct its business activities, observe corporate formalities, and maintain its
separate corporate existence to continue 1o be regarded as an independent corporation.

Y dum of Assaciation of Yurta Faf Limited, dated Junc 23, 1994.

e,

" The Directors of Yurta Faf Limited confirmed this fact in a written stavemeat.

i

* Privare Annuity Agreement dated 1o be effective February 22, 1996.

L
Limited liability means that the i in the corporations are not liable for more than
the amountr.heyinvm I ages capml i nnddmam‘y of more competitors in the
lace, thus aging competiti exins because the investor is assured that
his loss cannot excoed his in See" brook & Fischel, Limited Liability and the

Corporation, 52 U. Chi, L. Rev. 89, 8990, 98 (1985); R. Clark, Corporate Law Section 1.1-2, at Section
1-10 (1986); Posner The Rights of Creditors of Affiliated Corporations, 43 U. Chi. L. Rev. 499, 502 (1976).
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D. The sole sharcholder of Yurta Faf Limited is The Bessie Trust, a
forign settled grantor trust. The Bessie Trust is a grantor trust settled by a
noresident alien, thus Yurta Faf Limited should not be subject to U.S. income
tantion under the foreign personal holding company (FPHC) rules, personal
holding company (PHC) rules, or Passive Foreign Investment Company (PFIC)
rubs, because constructive ownership of the shares of Yurta Faf Limited likely
resdes with the grantor of The Bessie Trust, a nonresident alien, and not with its
bereficiari

It is our opinion that because of the broad scope of the grantor trust rules, Revenue
Rulngs involving stock attribution rules for foreign personal holding companies
(FPHC’s), personal holding companies (PHC’s) and general counsel memorandas,
conxructive ownership of the shares of Yurta Faf Limited likely resides with the
graor of The Bessie Trust and not with its beneficiaries.

The grantor trust rules of Internal Revenue Code Section 671 through Internal
Revenue Code Section 679 provide that grantors and pot beneficiaries of grantor trusts
are txable as the owners of all items of trust income, deductions, and credits. These
grantor trust rules have a sweeping scope, covering all trusts and providing no
exceptions.”" Internal Revenue Code Section 671(s) specifically states:

* “The 1996 Tax Actrev‘wdlndezvmeCodeSacﬁonéﬂ(ﬁ. The revised Internal Revenue Code
Sectiog 672(f) {1} provides *[NJorwithstanding any other provision of this subpart, this subparagraph
zllapplyoulytotheextemwchapphmon results in an amrmntﬁfmy) being currently taken into
or through 1 or more eatities) under this ch in of a

cmzcn or resident of the United States or 2 domestic coxpounon. Currendy “there are 10 regulations

1o interpret this statute.

Under the pre-1996 Tax Act grantor trust rules (& 1R Code Sections 671-679), a grantor
:hatremnscerwnnghuorpowmmumdsthembhownerof:heuunsmmthm
regard 1o whether the g isad i orfomg,nperson However, under the newly enacted
Internal R Code Section 672(f)1) itk g 2 foreign r's of any g

powers (other than certain limited powers such as the powerto mmke the foreign trust or 10 have the
trust’s income distributable to the grastor {or gramor's )&unn; grantor’s lifetime), if the
foreign trust makes a distribution of i to a US. beneficiary the U.S. beneficiary will have
taxable income. While this taxation of 3 U.S. beneficiary of a foreign gr trust is in ention
ofthcpm.lm'l'u!mgantormmrcgime.itaypanthanbzmmonlyapphawnhmpectto
the taxation of current distributions of income to U.S. benefici: This p does not appear to
disturb the well-established grantor trust rules with respect to constructive ownership of trust assews:
InmalevenueCodeSecaonG?Z(f)B)(B)pmvxdnthat‘panmph(l)shannotayply{ofmouof
applyiig section 1296.* Internal Reveaue Code Section 1296 deals with Passive Foreign lavestment
Companies. The 1996 Tax Act did not modify the PFIC statute other than to excludé foreign trade
income of a foreign sales corporation and export trade income of an export srade corporation from the
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“Where it is specified in this subpan that the grantor or another person shall be
treated as the owner of any portion of a trust, there shall then be included in
computing the taxable income and credits of the grantor or the other person
those items of income, deductions, and credits against the tax of an individual.”

Corresponding regulations explain that since the grantor of a grantor trust has
*“substantial dominion and control over the trust,” the grmtor is subject to the tax

consequences of the wtoW -
definition of a PFIC for purposes of the PFIC definiti (' quently, it app thatl’nnerml
Revenue Code Section 672(5){1) does not attribute ship of an underlyi

corporation to the U.S. beneficiaries of a foreign trust, and thusPFXCuxconwences should aot
apply to such U.S. beneficiaries.

Thus, Internal Revenue Code Section 672(3(3)(!}) appears 1o Wﬁaﬂy pmﬂde that constructive
ownership should be attributed to the foreign gr of a foreign tust and not its U.S, beneficianies.
In support of this position is the legislati lanation of PFIC stock attribution rules which has nos
been modified by “the 1996 Tax Act. The Genenal Explanation of the Tax Reform Act of 1986,
commonly referred 1o as the Blue Boak, was prepared by the staff of the Joint Committee on Taxation
and released on May 7, 1987, This publication indicates that, in the cases of a grantor trust, the
grantor trust rules should determine the atibution of PFIC stock from a trust:

“In determining stock hip, 2 U.S. person is considered 10 own his or her proportionate
share of the stock of a PFIC ovnedby any partnership, trust, or estate of which the person is
apamexorbeneﬁauy (or,mcenmnmses, grantor) ***In artributing stock owned by a trust,
itis d that the g rules of subck J apply. Thatis, in the case of a gramtor trust,
mmkmdbyﬁemtgmu;ﬂyhﬂkgm&mémdgmqfﬁrmmdmymk
owned by a trust which is not 2 grantor trust shall be arib ficiarics of the
wust.” [Emphasis added.]

Thaus, it appears that the anribtion of PFletockuapIamedmtheBthook coincides w:th
Internal Revenue Code Section 672(f)(3)(B), and that of foreign gr

assets will continue to be atuributed to the gr Ithough i distributions distrib ‘bya
foreign grantor trust to 2 U.S. beneﬁcmywﬂlbembktothcus beneficiary.

Ahernatively, absent clarifying & Tax Regulations promulgated under Internal Revenue Code
Section 672(f(3)(B), it is possible that I 1 R, Code Secti 6?2(9(3)(8) was intended not to
affect attribution of the shares of 2 foreign corporation undeslying a gn gr trust, but wo
insure that PFIC grantors would be treated as taxable grantors.

Incomc Tax Regulation Secnon 1.671-2(c) provides: *An item of income, deduction or credit
g the and

szenmCodeSemonﬂlsstrcawduxfuhadbem ived or paid direcdy by the o
Tax Regulation Section 1.671-3{a}(1) provides that “If a grantor or another person is treated as the
owner of an entire trust {corpus as well as ordinary income) he takes into account in computing his

3
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Setion 1.671-2(b) states that *...the principle underlying Subpart E (Section 671 and
following), Part I, Subchapter J, Chapter 1 of the Code, is in general that income of a
trust over which the grantor or another person has retsined substantial dominion or
control should be taxed to the grantor or other person rather than to the trust which
receives the income or to the beneficiary to whom the income may be distributed...”
Thus, the underlying principle of the grantor trust rules and taxstion of the grantor is
that 2 grantor retaining “substantial dominion and control” over the trust should bear
the trust’s tax consequences rather than the beneficiary or the trust itself,

General Counsel Memoranda 37228, while not to be relied upon or otherwise cited as
precedent by 2 taxpayer,” indicates that in the case of a grantor trust the Internal
Revenue Service will apply the grantor trust rules to determine the attribution of stock
owned by a trust:”

“ We believe that a grantor who is the owner of a trust under Code Section 671
et seq. must necessarily be considered the owner for Federal income tax
purposes of the underlying trust property...{Wle now believe that the
conclusion in G.C.M. 34389 that the trust is the oumer of the stock, rather than
the grantor, is incorrect™. . Thus, in cases when the grantor is found to have
the requisite power over all ‘income’ of a trust, the grantor is held to be the
owner of the eatire trust and, inter alia, is taxed individually on all such
income.” "[Emphasis added.] '

General Counsel Memorandum 37228 expliins that by stating in the grantor trust
rules that the grantor is considered the “owner” of the trust assets “Congress must have
meant something more than just being the ‘owner’ of the ‘itemns of income,

income tax liability all items of income, deduction, and credit {including capital gains and losses to
which he would have been entitled bad the truse not been in existence during the period he is treated as
owner.” [Emphasis added.]

* Internal Revenue Code Section 6110().

* General Gounset Memorandum 37228 (1977).
= Id. arp. 4.

%1, ap. 18,

7 1d. at p. 26.
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deductions, and credits’ attributable to such portion. Otherwise, Congress would
have enacted language 1o the effect that the grantor would be treated as ‘the taxpayer’
with respect to the items of income, deductions, and credits attributable to the
appropnate portion of the trust. However, the fact that “owner” is used in the statute,
with all its significance for tax purposes, unplm that ownership of the trust and its

underlying assets is intended by Congress.”

When the power causing the trust to be taxed as a grantor trust is later terminated, the
trust will become the tax owner and the grantor will be viewed as transferring the

nterest to the trust.

Thus, it is more likely than not that the grantor will be auributed constructive
ownership of the trust assets including constructive ownership of the stock of Yurta
Faf Limited."

The Internal Revenue Service has applied the grantor trust rules to stock attribution
rules for Foreign Personal Holding Companies (FPHC's) and Personal Holding
Companies (PHC's).

The grantor of The Bessie Trust, is artributed grantor trust status because a nonadverse

party has retained at least two grantor trust powers over the trust:™™ (1) the power to
cause the trust income to be distributed to the grantor without the approval of an
adverse party; and (2) the power to cause trust income or principal to be applied 10

> . . . 13
insurance policies on the grantor's life, as well as other lives.” Because a nonadverse

i a p6.

71,

mOd!erinmncesinwhichtheIntmlemuueSeﬂieehddthatbegxantorwasth:omof
assets in a grantor trust inchude General Counsel M dum 34347 published as Revenue Ruling 70-
544, and Revenue Ruling 70-345. lntbuemlmp poolsofmongx;u(gumateedbyamnmga;e
company) were found to be gr trusts, hold p were treated 2s owners
ofthmpmpomonmshamof:hemofthems,u nbzmonm In OM. 17909, stock held
by:gtmmruunwastrmdasowne&bythemnmrumkr 1 Rer Cade Section 368(c). In
RcvmuRulmgﬂ%thegranmrwmmduedth:omof:ﬂtbgmprop«wforfedefd
income tax p i gthe p i hddbythemm.and:hemntoruﬁer:ban
themwasconmderedmbethepaxmnrdurmgthemnetbzmwasa ‘grantor trust.”

101
See Footnote 137,

102
See Footnote 137,
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party has retained these requisite grantor trust powers over The Bessie Trust, the
grantor, should be antributed grantor trust status and be held to be the owner of the
entire trust. Because the grantor is 2 nonresident alien who is not subject to taxation
in the United States, it is unlikely that Yurta Faf Limited will be held to be a Foreign
Personal Holding Company (FPHC), Personal Holding Company (PHC), or Passive
Foreign Investment Company (PFIC) for United States income tax purposes.

B Jt-is-unlikely that the Bon-statutory stock options transferred by Mr.
Sam Wyly to The Tallulah International Trust, a grantor trust, will be subject to
an excise tax under Internal Revenue Code Section 1491; it is similarly unlikely
that a subsequent transfer of such non-statutory stock options by The Tallulah
International Trust to Yurta Faf Limited in exchange for a private annuity of an
equivalent value will be subject to an excise tax under Internal Revenue Code
Section 1491,

An excise tax is imposed on certain transfers of appreciated property by a domestic
entity or individual to a foreign corporation when such transfers constitute paid-in
surplus or a capital contribution to the foreign corporation; an excise 1ax is similarly
imposed on transfers of appreciated property by a domestic entity or individual to 2

foreign trust, foreign estate, or foreign pmnership.m

It is our understanding that Mr, Sam Wyly, a United States citizen and resident, is the
grantor of the Tallulah International Trust, a grantor trust, and that he transferred
appreciated assets to this trust. The federal income tax treatment of appreciated
property transferred by an individual to a foreign trust that is a grantor trust is
explained in Research Institute of America Federal Tax Coordinator 2d at Paragraph
0O-3701 as follows:

"The [excise] tax does not apply to the transfer of appreciated property to a
foreign trust if the grantor is treated as the owner of the trust under the graator trust
rules. This is because the grantor, being treated as the owner of the trust, continues to
be the owner of the property transferred 1o the trust. The tax is imposed only at the
time the grantor ceases to be the owner of the trust, i.e., when he relinquishes or loses
the right or power that caused the grantor trust rules to apply.™"

13
Internal Revenue Code Section 1491,
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Consistent with this reasoning, the Internal Revenue Service in Revenue Ruling 87-61
ruled that *[TThe transfer...of appreciated property to a foreign trust is not 2 transfer
subject to the tax imposed by section 1491 of the Code because [the grantor] is treated

as the owner of the entire trust within the meaning of section 671.* '*

As noted above, Mr. Sam Wyly, a United States citizen and resident, transferred
apprecnted non~smutory stock opuons toa fore:gn situs gramor trust, The Tallulah

on e owhii Fan - TFryst-is
tecogmzed asa grantor trust under the grantor trust rula of Internal Revanue Code
Section 671 through Internal Revenue Code Section 679, and the transferor of the
appreciated assets to The Tallulah International Trust is the grantor of The Tallulah
International Trust.’” Thus, Mr. Sam Wyly, who is treated s the owner of the
Tallulah International Trust, continues to be the owner of the assets transferred to the
trust. Under these circumstances and based on the foregoing, it is our opinion that it
is unlikely that the grantor’s transfer of appreciated assets to The Tallulah
Imernational Trust will be subject to excise tax under Internal Revenue Code Section
1491,

It is our further understanding that The Tallulah International Trust subsequently
transferred such non-statutory stock options to Yurta Faf Limited, a foreign
corporation, in exchange for a private annuity of an equivalent value. Because this
transfer is not paid-in capital or a contribution to capital to Yurta Faf Limited, it is
unlikely to be subject to the excise tax under Internal Revenue Code Section 1491,

General Counsel Memoranda 37329 states in pertinent part “[Bly its terms, Code
Section 1491 is inapplicable to a foreign corporation [unless] appreciated stocks or
securities are transferred as paid-in surplus or as contributions to capital.’m [Emphasis

™ Research Instirute of America Federal Tax Coordinator 2 at Paragraph J-5256.

"% Revenue Ruling 87-61 at pp. 9.
106 .

Factual Recital, supra,
' Eactual Recital, supra.

o General Counsel Memorandum 37329,
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GENERAL ASSIGNMENT FROM THE CRAZY HORSE TRUST
TO THE SETTLOR OF THE CRAZY HORSE TRUST. -

This General Assignment is dated to be effective the 31* day of December 1996, and is
executed by The Crazy Horse Trust through its Trustee Aundyr Trust Company

tmited located at Lastie Rtil, Victoria Koad, 74
as the Assignor, which hereby assigns, transfers, and conveys any and all of The Crazy
Horse Trust’s interest in the Trust assets to Mr. Sam Wyly, the Assignee and Settlor of
The Crazy Horse Trust.

WHEREAS, the Trustee has determined that it is in the best interests of all parties to
The Crazy Horse Trust to decant such Trust, and assign the Trust assets to the Settlor
of The Crazy Horse Trust, Mr. Sam Wyly; and .

WHEREAS, the Trustee hereby transfers, conveys, assigns, and sets over to-its Settlor,
Mr. Sam Wyly, all of The Crazy Horse Trust’s assets; and

WHEREAS, The Crazy Horse Trust has acknowledged and agreed that the Assignee,
Mr. Sam Wyly, shall assume all of Assignor's duties and performance obligations under
any contracts which are part of the Trust assets which have been assigned by The
Crazy Horse Trust to Mr. Sam Wyly herein.

NOW THEREFORE, this General Assignment hereby transfers to Mr. Sam Wyly all
of The Crazy Horse Trust's right, title, and interest in and to The Crazy Horse
Trust’s assets which are assigned herein.

Permanent Subcommittee on Investigations

EXHIBIT #66 - FN 688
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Exclusive Right.

L This Assignment provides the assignee with an exclusive right 1o collect on any
contract right or assets transferred to the Assignee, Mr. Sam Wyly

Authority to Act and Collect,

2, Full authority is conferred on Assignee to perform all lawful scrs deemed-

necessary by Assignee, or its agerits, including but not limited to acting in accordance
with any contract right transferred under this General Assignment, and to collect,
receive, and accept any benefits accruing under such conwract rights transferred
pursuant 1o this General Assignment.

Assumption of Duties and Obligations,

3 In complete satisfaction of the rights of the Grantor and in consideration for
the assumption of the liabilities by such Grantor, The Crazy Horse Trust does hereby
assign, transfer, and convey all of its right, title, and interest in and to all of its
property, both real and personal, tangible and intangible, whether known or
unknown, to the Grantor, Mr, Sam Wyly,

Time of Essence.

4. Time is of the essence in this Assignment.

Effect on Heirs and Successors.

5. This Assignment and each of its provisions shall be binding on and shall inure
to the benefit of the respective heirs, devisees, legatess, executors, administrators,
trustees, successors, and assigns of the parties to this Assignmeat.

'WYLY 03602
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Amendments to Assignment.

6. This Assignment may only be amended by a writing signed by the party against
whom or against whose successors and assigns enforcement of the change is sough.

Effect of Partial Invalidity.

7. - If any verm, provision, or application of this Assignment is held invalid or
unenforceable, the remainder of this Assig and any application of the terms and
provisions shall not be affected thereby, but shall remain valid and enforceable.

Governing Law,

8. This Assignment shall be governed by and construed in accordance with the
- laws of the Isle of Man,

Vi .
TheCrazy Horse Trust /% LT
L] ';“' S

o o -
PEISIEE . ptoon s gor s 8eisi ,',;‘C-.,/, P L

By: v Csiniesl poat Ressrensi s
Bre s

~

Mr. Sam Wyly ,°
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ACKNOWLEDGMENT OF RECEIPT OF TRUST ASSETS

This Acknowledgment of Receipt of Trust Assets is dated to be effective the 31% day of
December 1996 by and between Sam Wyly, and THE CRAZY HORSE TRUST
through its Trustee, Aundyr Trust Company Limited, located at Castle Hill, Victoria
Road, Douglas, Isle of Man, IM2RB British Isles.

WHEREAS, this Instrument is supplemental to The Crazy Horse Trust established on
the 21* day of December 1995; and

WHEREAS, the Trustee has transferred, conveyed, and assigned the Trust assets to the
Settlor of the Trust, Sam Wyly, pursuant to the General Assignment of December 31,
1996.

NOW THEREFORE, in exercise of the General Assignment transferring the Trust
Assers to the Settlor, Sam Wyly, Sam Wyly hereby acknowledges receipt of such Trust
Assets, and hereby covenants with the Trustee that he will pay all costs, expenses,
duties, impositions, taxes, or other liabilities which are or may become properly
payable with respect to such Trust Assets which arise after the effective transfer of the
Trust assets from the Trustee to Mr. Sam Wyly ‘

IN WITNESS WHEREOF, the parties have caused their respective Common Seal to
be hereunto affixed the day, month, and year first above written.

< lal/

SAM WYLY %

Permanent Subcommittee on Investigations
EXHIBIT #66 - FN 688
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ASSIGNEE’S CONSENT AND ACKNOWLEDGMENT TO
ASSUME DUTIES UNDER ANNUITY.

ASSIGNEE’S CONSENT AND ACKNOWLEDGMENT TO ASSUME DUTIES
UNDER ANNUITY ( “Assignee’s Consent”) is made and entered into to be effective
this 31° day of December 1996 by and between the Assignee of the Private Annuity,
Sam Wyly, and the Obligor, LOCKE LIMITED an Isle of Man corporation located at
c/o IFG International Limited, Castle Hill, Victoria Road, Douglas, Isle of Man,
IM2RB British Isles.

‘WHEREAS, LOCKE LIMITED is the obligor under a private annuity dated to be
effective the 22 day of February 1996; and

WHEREAS, Mr. Sam Wyly is the assignee of such Private Annuity Agreement; and
WHEREAS, Mr. Sam Wyly, is the individual on whose life the Annuity is based; and

WHEREAS, the Obligor, LOCKE LIMITED, agrees and consents to the assignment
of the private annuity agreement to Mr. Sarm Wyly; and

NOW THEREFORE, Mr. Sam Wyly hereby agrees to assume all of the obligations
and duties under such private annuity agreement which is incorporated herein' by s
reference as if fully set forth herein, and it is further agreed as follows:

i. Effective with the execution of this Agreement, Mr. Sam Wyly shall assume all -
rights and interest in such private annuity agreement.

2 Mr. Sam Wyly shall assume the duties and obligations of such private annuity

agreement as if Mr. Sam Wyly were the original party to such private annuity.

3. Should Mr. Sam Wyly die prior to commencement of the annuity payments
under the private annuity agreement, all funds remaining shall be the property of
LOCKE LIMITED and neither Mr. Sam Wyly, nor the estate of Mr. Sam Wyly or his
heirs shall make a claim thereto.

4. In all other respects, this Agreement shall act as a confirmation of the private
annuity agreement of February 22, 19%6.

Permanent Subcommittee on Investigations
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OBLIGOR’S CONSENT AND ACKNOWLEDGMENT OF
ANNUITY ASSIGNMENT.

THIS CONSENT AND ACKNOWLEDGMENT OF THE ANNUITY
ASSIGNMENT {the “Consent”) is made and entered into to be effective this 317 day
of December 1996 by and berween the Obligor, LOCKE LIMITED, an Isle of Man
corporation located at IFG International Limited, Castle Hill, Victoria Road, Douglas,

THE-GRAZY-HORSE-—— o

TRUST through its Trustee Aundyr Trust Company Limited located at Castle Hill,
Victoria Road, Douglas, Isle of Man, IM2RB British Isles.

WHEREAS, THE CRAZY HORSE TRUST is the holder of a private annuity dated
to be effective the 22 day of February 1996; and

WHEREAS, the Trustee intends to assign the private annuity to the grantor of THE
CRAZY HORSE TRUST, Mr. Sam Wyly under a General Assignment of Trust

Assets; and

WHEREAS, the private annuity agreement dated the 22* day of February 199
provides in pertinent part under Section XVII: Nom-assignability by THE CRAZY
HORSE TRUST that “[Tlhe parties hereby agree that neither this Agreement nor any
interest herein shall be either assignable or transferable or capable of being pledged or
otherwise encumbered by THE CRAZY HORSE TRUST unless the prior written
consent of the Obligor is first obtained.”

NOW THEREFORE, in recogmition of the foregoing. the Obligor, LOCKE
LIMITED, hereby agrees and consents to the assignment of the private annuity
agreement from THE CRAZY HORSE TRUST to the grantor of THE CRAZY
HORSE TRUST, Mr. Sam Wyly.

LOGKE LIMITED
By:A, 7. cag e
Its: Dureszron
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ASSIGNMENT AGREEMENT
THIS AGREEMENT is made and entered into as of the 29th day of September,
1999 between Sam Wyly (the “Optionee”™) and East Carroll Limited (“Transferee™).
WHEREAS, Sterling Software, Inc. (the “Company™) and Optionce have

previously executed an Option Agreement dated October 8, 1996 pursuant to which
Optionee was issued an option to purchase 3,050,000 shares of the Company’s Common

Stock at an ise price of $14.125 per share {the “Option”); and

WHEREAS, Opti has to date ised the Option for an aggregate of —0-
shares and desires to transfer his rights under the Option and the Option Agreement with
respect to 1,525,000 shares of the Company’s Common Stock (the “Transferred Option
Shares™) to Transferes in exchange for the cash consideration set forth below.

NOW, THEREFORE, the parties agree as follows:
Qpti hereby fers and assigns to Transferce all of the Optionee’s rights and

interests in the Option and the Option Agreement with respect to the Transferred Option
Shares in consideration of the cash payment by Transferee of the sum of $ 13,668,880,

Transferee agrees to assume and to be bound by all of Optionee’s obligations under the
Option Agreement with respect to the Transferred Option Shares.

EXECUTED AS OF THE DATE SET FORTH ABOVE

TRANSFEREE

East Carroll Limited

By: __ WG T bt TER
Title: PrtEcro Xk

300 CRESCENT COURT, SUITE 1000 « DALLAS, TEXAS 75201-7852
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ASSIGNMENT AGREEMENT

THIS AGREEMENT is made and entered into as of the 29th day of September,
1999 between Sam Wyly (the “Optionee™) and Greenbriar Limited (“Transferee”).

WHEREAS, Sterling Commerce, Inc. {the “Company”} and Opticnee have
previously executed an Option Agreement dated October 22, 1996 as amended, pursuant
to which Optionee was issued an option to purchase 925,000 shares of the Company’s
Common Stock at an exercise price of $25.50 per share (the “Option™); and

WHEREAS, Optionee has to date exercised the Option for an aggregate of —0-
sHares and desues to transfer his nght.s undcr the Option and the Opmm Agreement wnh

Sha.rm ') to Trzmsferce in cxchange for the cash consxdcramon set forth bclow

B

NOW, THEREFORE, the parties agree as follows:

Optionee hereby transfers and assigns to Transferee al] of the Optionee’s rights and
interests in the Option and the Option Agreement with respect to the Transferred Option
Shares in consideration of the cash payment by Transferee of the sum of $2,357,657.

Transferee agrees to assume and to be bound by all of Optionee’s obligations under the
Option Agreement with respect to the Transferred Option Shares.

EXECUTED AS OF THE DATE SET FORTH ABOVE.

OPTION HOLDER
By: )/Z\J
Sam Wyly =

TRANSFEREE

Greenbriar Limited
By:
Title:

300 CRESCENT COURT, SUITE 1000 « DALLAS, TEXAS 75201-7852
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ASSIGNMENT AGREEMENT

THIS AGREEMENT is made and entered into as of the 25th day of September,
1999 between Sam Wyly (the “Optionee™) and Greenbriar Limited (“Transferse™,

WHEREAS, Sterling Software, Inc. (the “Company”) and Optionee have
previously executed an Option Agreement dated March 31, 1997 pursuant to which
Optionee was issued an option to purchase 400,000 shares of the Company’s Common
Stock at an exercise price of $13.625 per share (the “Option”); and

WHEREAS, Optionee has to date exercised the Option for an aggregate of -0
shares and desires to transfer his rights under the Option and the Option Agreement with
ect ta 200,000 es ' ock {the “Transferred-Option

Shares’”) to Transferee in exchange for the cash consideration set forth below.

T

NOW, THEREFORE, the parties agree as follows:

Optionee hereby transfers and assigns to Transferce all of the Optionee’s rights and
interests in the Option and the Option Agreement with respect to the Transferred Option
Shares in consideration of the cash payment by Transferce of the sum of $ 1,771,400

Transferee agrees to assume and to be bound by all of Optionee's obligations under the
Option Agreement with respect to the Transferred Option Shares.

EXECUTED AS OF THE DATE SET FORTH ABOVE.

OPTION HOLDER

By: (/2';/

Sam Wyly — -~ /

TRANSFEREE

Greenbriar Limited
By:
Title:

300 CRESCENT COURT, SUITE 1000 » DALLAS, TEXAS 75201-7852
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ASSIGNMENT AGREEMENT

THIS AGREEMENT is made and entered into as of the 25th day of September,
1999 between Sam Wyly (the “Optionee”) and East Carroll Limited (“Transferce™.

WHEREAS, Sterling Software, Inc. (the “Company™) and Optionee have
previously executed an Option Agreement dated October 8, 1996 pursuant to which
Optionee was issued an option to purchase 3,050,000 shares of the Company’s Common
Stock at an exercise price of $14,125 per share (the “Option™); and

WHEREAS, Opticnes has to date exercised the Option for an aggregate of ~0-
shares and desires to transfer his rights under the Option and the Option Agreement with

respect to 1,525,000 shares of the Company’s Common Stock {the “Transferred.Option
“Shares”) t¢ Transferee in exchange for the cash consideration set forth below.

5

NOW, THEREFORE, the parties agree as follows:
Optionee hereby transfers and assigns to Transferee all of the Optionee’s rights and
interests in the Option and the Option Agreement with respect to the Transferred Option
Shares in consideration of the cash payment by Transferee of the sum of $ 13,668,880,
Transferes agrees to assume and to be bound by all of Optionee’s obligations under the
Option Agreement with respect to the Transferred Option Shares.
EXECUTED AS OF THE DATE SET FORTH ABOVE.

OPTION HOLDER

o 9
iz

Sam Wyly

TRANSFEREE

East Carroll Limited
By:
Title:

300 CRESCENT COURT, SUITE 1000 » DALLAS, TEXAS 75201-7852
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ASSIGNMENT AGREEMENT

THIS AGREEMENT is made and entered into as of the 25th day of September,
1999 between Stargate Ltd. {the “Optionee”) and Quayle Limited (“Transferee™).

WHEREAS, Sterling Software, Inc. (the “Company”) and Optionee have
previously executed an Option Agreement dated October 8, 1996 pursuant to which
Optionee was issued an option to purchase 1,600,000 shares of the Company’s Common
Stock at an exercise price of $14.125 per share {the “Option™); and

WHEREAS, Optionee has to date exercised the Option for an aggregate of —0-
shares and desires to transfer his rights under the Option and the Option Agreement with
respect to 800,000 shares of the Company’s Commen Stock (the “Transferred Option

Shares™) to Transferee in exchange for the cash consideration set forth below.
NOW, THEREFORE, the parties agree as follows:

Optionee hereby wansfers and assigns to Transferee all of the Optionee’s rights and
interests in the Option and the Option Agreement with respect to the Transferred Option
Shares in consideration of the cash payment by Transferee of the sum of $7,170,560.

Transferee agrees to assume and to be bound by all of Optionee’s obligations under the
Option Agreement with respect to the Transferred Option Shares.

EXECUTED AS OF THE DATE SET FORTH ABOVE.

QOPTION H%}Lﬁk
By: w@%ﬂ’;”/‘\/
Charles J. Wyly, Ir.

As General Partner
For Stargate Ltd.

TRANSFEREE
Quayle Limited
By:
Title:

300 CRESCENT COURT, SUITE 1000 « DALLAS, TEXAS 75201-7852
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ASSIGNMENT AGREEMENT

THIS AGREEMENT is made and entered into as of the 29th day of September,
1999 between Stargate, Ltd. (the “Optionee™) and Elegance Limited (“Transferee”).

WHEREAS, Sterling Commerce, Inc. (the “Company™) and Optionee have
previously executed an Option Agreement dated October 22,1996 as amended, pursuant
to which Optionce was issued an option to purchase 500,000 shares of the Company’s
Common Stock at an exercise price of $25.50 per share {the “Option™); and

WHEREAS, Optionee has to date exercised the Options for an aggregate of -0-
shares and desires to transfer his rights under the Option and the Option Agreement with

respect to 250,000 shares o Co g ferred-Option
Shares™) to Transferee in exchange for the cash consideration set forth below.

'

NOW, THEREFORE, the parties agree as follows:

Optionee hereby transfers and assigns to Transferse all of the Optionee’s rights and
interests in the Option and the Option Agreement with respect to the Transferred Option
Shares in consideration of the cash payrent by Transferee of the sum of $ 1,274,409,

Transferce agrees to assume and to be bound by all of Optionee’s obligations under the
Option Agreement with respect to the Transferred Option Shares.

EXECUTED AS OF THE DATE SET FORTH ABOVE,

OPTION HOL.

By: MM
Charles J. Wyly, Ir. *
As General Partner

For Stargate, Ltd.

TRANSFEREE

Elegance Limited
By:
Title:

300 CRESCENT COURT, SUITE 1000 » DALLAS, TEXAS 75201-7852
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ASSIGNMENT AGREEMENT

THIS AGREEMENT is made and entered into as of the 29th day of September,
1999 between Stargate Lid. (the “Optionee™) and Elegance Limited (“Transferee”).

WHEREAS, Sterling Software, Inc. (the “Company”) and Optionee have
previously executed an Option Agreement dated March 31, 1997 pursuant to which
Optionee was issued an option to purchase 200,000 shares of the Company's Common
Stock at an exercise price of $13.625 per share {the “Option™); and

WHEREAS, Optionee has to date exercised the Option for an aggregate of ~0-
shares and desires 1o fransfer his rights under the Option and the Option Agreement with

respect to 100,000 shares of the Company’s Common Stock (the “Transferred-Option
Shares™) to Transferee in exchange for the cash consideration set forth below.

f

NOW, THEREFORE, the parties agree as follows:

Optionee hereby transfers and assigns to Transferee all of the Optionee’s rights and
interests in the Option and the Option Agreement with respect to the Transferred Option
Shares in consideration of the cash payment by Transferee of the sum of $885,700.

Transferee agrees fo assume and to be bound by all of Optionee’s obligations under the
Option Agreement with respect to the Transferred Option Shares. .

EXECUTED AS OF THE DATE SET FORTH ABOVE.

OPTION HO,

By: gzziﬂ BQ,Q‘{!LJ;/
Charles J. Wyly, Jr.
As General Partner

For Stargate Ltd.

TRANSFEREE

Elegance Limited
By:
Title:

300 CRESCENT COURT, SUITE 1000 « DALLAS, TEXAS 752017852
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To. —Bam
. Charles
o EINA, e
Copy o Elgine
ealay
. Michelie B,
From &nan .

9/30/98 Sam Chares  Total
SSW# Shs 1,525,000 800,000 2,325,000
Maturity Date 10/06/06 10/06/08
Exercise Price 14,1250 14,1280
Market 204375 204373
Spread 83125 83125
Black Scholes 8.8632
Sales Price 7,170,560 20,838,430
Faderal Taxes 39.650% 5412,876 2,839,542 8252418
Net Proceeds 8,256,004 4,331,018 12,687,022
SSW # Shs 200,000 100,000 300,000
Maturity Date 33107 10/08/08
Exercise Price 13.5250 13.6250
Market 204375 204375
Spread 6.8125 6.8125
Black Scholes 8.857 8.8570
_Sales Price 711400 700, 2.857,100
Federal Taxes 39.60% 701,474 350,737 1,082,212
Net Proceeds 1,088,926 534 963 1,604,888
SE# Shs 452,500 250,000 712,500
Maturity Date 10/22/03 10/22/03 .
Exercise Price 25,5000 25.5000
Market 10.0825 19.0628
Spread {6.4375) {5.4375)
Black Scholes 5.098 50976
Sales Price 1,274,400 3,632,086
Feaderal Taxes 38.60% 833,832 504,666 1,438,298
Net Proceeds 1,424,025 766,743 2,193,768
Total Sales Price/Redeem
Maverick (M} or Agenclss (A} (M) 17,797,837 (A} 8,330,668 27,128,606
Tota! Federal Taxes 7.047,983 3,684,948 10,742,828
Total Net Proceeds 10,749,954 5635724 16,385 678
Nafions Debt 8/27/99
Debt {13,073,500) (1,850,000) (25,023,500}
Bank Coltateral Value 13,385,405 10,831,643 24,217,048
Margin Available 311,805 © {8,357 {808,452)
Natlons Debt After Paydown
Pay down Debt * 2,700,000 * 4,000,000 8,700,000
New Margin Available 3,011,808 2,881,843 5,803,548
New Collatsral - 40% Maverick €,038,175 2,132,268 8,171,443
Margin Avaliable (Re-negotiate) ™ 9,051,080 5,013,811 ™ 14,084,891
Maverick
Offshore Redemption Amt 17,797,837 - 17,797,937
Offshore Retdemption-SSW CallfCther 15,100,000 15,100,000
§-Tota! Redsem 32,897,937 - 32,897,837
Onshaore Contribution 8,048,854 1,635,724 9,685,678
Federal Tax {Temporary until 171} 7,047,983 3,694,845 10,742,828
S-Total Contribute  ** 15,087,937 * 5,330,669 20,428,605
Net Redempiion Maverick (17,800,000) 5,330,669 (12,469,331}

IMPORTANT - Money Movement:

Maverick Prime Broker -->Maverick Bank of Bermuda~>Lehman's on Friday (Michelle 8.)
Lehmans > Wyly —> Mavenck Fund USA on Monday (Michelle & Elane)

Permanent Subcommittee on Tnvestigations
EXHIBIT #66 - FN 691

* Sam & Charlgs -
Elaine will not
paydawn debt without
ravigwing with you

**Elgine -

Need to lak to Marls
about reappartioning
the cradit fine

*** Elaing -
Need to have instructions
@ Natons o tuir maney
around as soon 25 hils o
Maverick USA. Need io
complate subssnphion
docs tatke o me about
sitie letter
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EAST CARROLL LIMITED

{Incorporsied in the Isle of Man No: 57929}

Doughs,
Iste of Man,

Fax; {01624) 624469

e
W My . L
m}\?\“\w © Tel: (D1624) 630600

Registered Office:
e mational House,

* % % FACSIMILE TRANSMISSION * * *

The.i ined.in this fax is confidential and/or privilsged. This.fax isi ded 1o be

md enly by the person named below. If the reader of this fax is not the intended recipiént or
of the i ipient you are hereby notified that any review, dissemination

ureopymg of this fax is prohibited. If you have not received all the pages or have received this fax

TO: LEHMAN BROTHERS INC.

FROM: EAST CARROLL LIMITED

REF: K¥/SLD/EASTC-F4

in ervor, please notify the sender by telephone and refurn thi 0 at the above address,
Pagelof  (Total Sent) Date: 1* October, 1999,
Time Sent: Fax No: 001 214 720 9464

Operator Ref: INST 1 DISB 1100

ATTENTION: MICHELLE CRITTENDEN / CINDY MURDOCK

RE: ACCOUNT NO: 837-20093-19

We are anticipating receipt in our above numbered account of an amount from Maverick Fund

following a redemption made by this Company therein.

Subject to receipt of the sum, will you please realise a sufficient sum from our account to make

the following transfer:-
Amount: US$13,668,830
: R o ~(ThirteenyMillion, Six Hundred and Sixty Eight Thousand
Eight Hundred and Eighty US Dollars only)
Bank: Bank of America
ABA No: 311093120
Account No: 1292911022
Account Name: Sam Wyly

We look forward to receiving confirmation when the above transfer has been made. However,

should you have any other requirements in the matter please do not dtate 10 let me kngw.

It is confirmed the original of this instruction is b‘a&;@ﬁ&m by courier.
Yous faithfully, cp\\?\vw\

Director.

Permanent Subcommittee on Investigations
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201824 624489 0027002

{Incorporated in the Isle of Man No:60403)

! Registered Office:

Directors:
N.J. Carter International House,
N. Goddard (Irish} Cassle Hill
J.M. Wamerson Victoria Road,
Douglas,
Isle of Man.

Tel: (01624) 630600
Fax: (01629) 624469

Ref: KH/SLD/GREEN-L3.1

4® October, 1999.

Michelle Crittenden
Lehman Brothers Inc.
2500 Chase Tower,
2200 Ross Avenue,
Dallas,

Texas 75201,

U.S.A.

Dear Michelle,

RE: BRO CC

.

To be transmitted 'ggx Facsimile
Fax No: 001 214 720 9464

Qriginat to follow by Courier

NO-: 837-20444-15 222

Please attend to the following Telegraphic Transfer of funds, for value today:-

“We look forward 1o receiving your confirmation that funds have been transferred.

Amount:

Payee:

ABA No:

For credit of account:
Account No:

By order of:
Reference:

Yours s'Qc::rely,

V m\{l\ mhn\

US$2,357,657

{Two Million, Three Hundred and Fifty Seven Thousand, Six Hundred 304 Fifty Seven US Dollarz)

Bank of America
31193120 |1V 000025
Sam Wyly

1292911022

Greenbriar Limited

Sterling Commerce Options

2

Permanent Subcommittee on Investipations
EXHIBIT #66 - FN 692 C 021648
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GREENBRIAR LIMITED
(Incorporated in the Isle of Man No:60403)
Directors: Registered Office:
N.J. Carter Internazional House,
N. Goddard {Irish} ' Castle Hill
J.M. Wanerson Victoria Road, "

0 e o M.
’9/ 0/4/4 [ Tel: (01624) 630600

Fax: (01624) 624469

Ref: KH/SLD/GREEN-L2.1

4% October, 1999.

Michelle Crittenden To be transmitted by Facsimi
Lehman Brothers Inc. Fax No: {01 214 720 9464
2500 Chase Tower,

2200 Ross Avenue, - Original to follow by Courier
Dallas,

Texas 75201,

US.A.

Dear Michelle,

RE: BROKERAGE ACCOUNT NO: §37-20444-15222

Please attend to the following Telegraphic Transfer of funds, for value today:-

Amount: US$1,771,400
{One Million, Seven Hundred and Seventy Onc Thousand, Four Hundred US Dollars)
Payee: Bank of America
ABA No: 31193120
For credit of account: Sam Wyly
Account No: 1292911022
By order of: Greenbriar Limited
Reference: SSW Options

We look forward to receiving your confirmation that funds have been transferred.

Yours sincerely,

\ —

~

IM. Wi 1, J-Ciarter,
Director. Authorised Signatory.

Permanent Subcommittee on Investigations
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e e i 5 1 44

foc1-03 FRI 1T:23 H-1624-620588 : : P2

aﬁ TRIDENTTRUST

3LE OF Maw

TripEnT TrusT ComPany {5:0.M.) Lo
f/jde-10/0894-03L

Suriefs 2.0, 801 V8
1216 Finch Roas
Yout Ref: Douglas iM92 1TV
1 October 1999 : il of Mas
X Britiah Snbes

e e . Tol A I2e-646700
e v e —— L e e e [T R MR

mﬁ. Inc Emall lomBiridunitrust.om
2200 Ross Avenue Wb www.tridentttun.com
2500 Texas )
Commerce Tower Transmitted by facsimile

e D3}185. 75201, Texas ’ . To: +1 - 214 - 1209464
usa Originol foliows by post

TELEGRAPHIC TRANSFERIOUTV RS i-itl.. -+
Ausention: Ms M Crittenden/ Ms C Patrick . .

Dear Sir/Madam
ELECANCE LIMITED - BROKERACGE ACCOUNT NUMBER 837-20332 (USD)

Picase aitend to the following tlegraphic transfer of funds from the above-mentioned account, for value
Monday 4 October 1999:- .

AMOUNT : o S1274409.00
. { One miilion two hundred and seventy-four thousan:
four hundred and nine US Dollars ) .
BAYEE :  Bankof America, Dallas, TX
-
ABA NUMBER : anesFe= ({00025
FOR CREDIT OF ACCOUNT ¢ SwmrgateLimited
ACCOUNT NUMBER : 001293126422
BY ORDER.OF ¢ Elcgance Limited:
REFERENCE : SEOpuons
Please advheunmcabmaddsmwhenmmmmuwbunqmm
Yours faithfully
TRIDENT TRUST COMPANY (1.0.M.) LIMITED
Per:
WEBEB RSCOTT .
Aukiorised Signatory . Authorissd Signatory

A MEMIER OF THS TRIGENT TausY Gaour

Permanent Subcommittee on Investigations
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COolt-e9RIITT He-IGN-G2588 ' 3

aﬁ TRIDENTTRUST

SILE OF manN

TNy TRUSY COMPAny (LO.M) L

—— fw/jde-10/0894-04L .0, Box 106
13-4 Finth Rosd
Your Rut N Dowghs M99 ITT
1 October 1999 Urle of Man
) British lstas
. Tl 61526546200
PR . - R - . R fov A,
The Manager e : Emesl jomQiridentirust.com
Lehman Bros. foc . . Wb www.iridéntriunt.conh
2200 Ross Avenue
2500 Texas )
' Commerce Tower . Traesmitted by facsimile
Deailas 75201, Texas To: + 1 ~214~ 7209464
USA . Original follows by post

Ansntion: Ms M Critended/ Ms CPamick ., s prop APUIC TRANSFER/CUTWARE v
Dear SirMadam : .

ELEGANCE LIMITED - BROKERAGE ACCOUNT NUMBER 23720332 {USD)
Please attend to the following telegraphic transfer of funds from the abave-mentioned nccount, for value

Monday 4 October 1999
{ Eight bundred and eighty five thousand seven hundred
USDollars) -
PAYEE : Bank of Amesica, Dallas, TX
* ABANUMBER s 3HEIME W oowRs
FOR CREDIT OF ACCOUNY : Swrgatc Limited
ACCOUNT NUMBER T 001293026422
Y O o] 1 Elegance Limited
REEERENCE :  SSWOptions
Please advise us at the sbove sddress when these insiructions have been executed,
Yours fithfully 3
TRIDENT TRUST COMPANY (LOM.) LIMITED
Per:
Qﬂ:@%m
FWEBB RSCOTF
Authorised Signatory A Mpmuzs or Tee Taiany Tausy Caoue Avthorised SWW

Permanent Subcommittee on Investigations
EXHIBIT #66 - FN 692

CC 019666
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UAYLE LIMITED
{Incorporated in the Isle of Man No: 57000)
Directors: ' " Registered Office:
N.1. Carter International House,
N. Goddard {Irish) Castle Hill
J.M. Watterson Victoria Road,

Douglas,

S ’@/@./4, W e o Man.

Tel: (01624) 630600
Fax: {01624) 624469
Ref: KH/SLD/QUAYL-L.}

4% October, 1999

Michelle Crittenden To be transmitted csimil

Lehman Brothers Inc. . Fax No: 001 214 720 9464
2500 Chase Tower,

2200 Ross Avenue, - Original to follow by Courier
Dallas, -

Texas 75201,

US.A.

Dear Michelie,

RE; (4] E ACCOUNT NO: 837-20447-12 222

Please sell Federal Agency Bonds to raise the sum of US$7,170,560 {Seven Million, One
Hundred and Seventy Thousand, Five Hundred and Sixty US Dollars).

The funds realised from the sale of the Agency Bonds should be utilised to fund the
following telegraphic transfer, for value today.

Aot ~1J587:170:560

{Seven Million, One Hundred and Seventy Thousand, Five Hundred and Sixty US Dollars) |

Payee: Bank of America

Dallas,
Texas, -
US.A
ABA No: 311093120
.For credit of account:  Stargate, Ltd.
Account No: 001293126422
By order of: Quayle Limited
Reference: Sterling Software Options

We look forward to receiving your confirmation that funds have been: transferred.

>

Authnﬁsed’ Signatory..

Permanent Subcommittee on Investigations
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| = Redacted by the P
Subcommittee on Invest

*Wichsils Boucher™ To: <mennmg:on-

ot
Subject: Re: CA Audit

06/12/02 05:07 PM

sounds good. do you have to give him the details of the owners of the
companies? why would you have necessarily known who the shareholders were
when entering into the transaction. I think the directors would have signed
off on the paperwork, so couldn't you say that based on the documentation
provided in the transaction, you have no information indicating who the
shareholders are? I think we'll need to check out what was said, signed and
represented at the time, but this might be an option. cL

----- Original Message ——---
< nningtor
To: <MBouche
Sent: Wednesday, y 2002 4:48 PM

Subject: CA Audit

After discussions with Rodney I am planning to make the following response
to the guy at CA that is working on the audit. If you remember, the IRS
came back and asked for who the options were sold to so they could make a
determination as to arms-length:

The stock options were sold to the following corporations, all of which no
Wyly family members has any ownership interest
1,635,000

Bast Carroll Limited 8587%85 shares
Greenbriar Limited  .12+680 shares JOD,00D
Quayle Limited 456820 shares gou'ooa

Limiti x
Elegance ited 567340 shares [@,OOD .

The sales all happened at a falr market value prige indicating an
arms~length transaction

VYVVVVVVYVYVVYVVVVYVYVY

1f he comes back asking for the owners of the companies, I plan to give
him

> the trustees name. Let me know what you think.

>

>

>
> The preceding e-mail message (including any attachments) contains
> information that may be confidential, or constitute non-public
information.
> It is intended to be conveyed only to the designated recipient{s}. If you
> are not an intended recipient of this message, please notify the sender by
‘9,?, replying to this message and then delete it from your system. Use,
> dissemination, distribution, or reproduction of this message by unintended

o0
[4) ;
l‘lé, > recipients is not authorized and may be unlawful. i ’503¢
»* D sudler O
i v
> ovg. © Looo,000 unche~ Ao, 4. 125 XJD}MD\/‘ISD’IZO g
500,000 — IBLE o060V 56,540

L Bsopv 459,135+
aw '%,333;‘%% W ST Feoeres g

+ 6, ov /3.6~ s N80
Chovile - -« 150: 6B W sorrov G

Permanent Subcommittee on Investigations
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From: Keeley Hennington

Sent: Wednesday, October 30, 2002 12:57 PM
To: "Keating, Stephen”

Subject: RE: FW: Wyly Agreeren

Will do - thanks. Once it is final we will send the withholding money.

The preceding e-mail message {including any attachments} contains information that may be
confidential, or constitute non-public information. It is intended to be conveyed only to
the designated recipient(s). If you are not an intended recipient of this message, please
netify the sender by replying to this message and then delete it from your system. Use,
dissemination, distribution, or reproduction of this message by unintended recipients is
not authorized and may be unlawful.

"xeating, scephen QRNEENGEG—S

10/30/02 03:01 PM

To: <khenningt or—
ccs

Subject: RE: FW: Wyly Agreements

Unfortunately I'm in Brazil this week. Aren't I lucky. You can send to my NY fax # 631 342
4854.

Tharks steve

~—wemOriginal Messagg-——-—-——

From: khennington

Sent: Wednesday, October 30, 2002 3:52 PM
To: Keating, Stephen

Subject: RE: Fi: Wyly Agreements

Are you in Dallas or FW. I will send you a copy

The preceding e-mail message {including any attachments) contains information that may be
confidential, or constitute non-public information.

it is intended to be conveyed only to the designated recipient{s}. If you are not an
intended recipient of this message, please notify the sender by replying te this message
and then delete it from your system. Use, dissemination, distribution, or reproduction of
this message by unintended recipients is not auwthorized and may be unlawful.

Confidential

Permanent Subcommittee on Investigations SEC_ED00011051
EXHIBIT #66 - FN 702

PSI_ED00011051
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"Keating,
Stephen” - “TTo:
<khenningto
ca:
— Subject: RE: FW: Wyly
Agreements
10/30/02 0Z:22
PM
. I
¢
Keeley, g

I understand you received the revised letter from the attorney’s.. I haven't seen it.
Could you fax a copy to me. I trust everything is fine with it..

Thanks Steve

‘‘‘‘‘ Original Messagew—w-—-

From: xhemningo AN
Sent: Tuesday, October 01, 2002 5:03

To: Keating, Stephen
Subject: RE: FW: Wyly Agreements -

Just making sure you got these.

The preceding e-mail message {including any attachments} contains information that may be
confidential, or constitute non-public information.

It is intended to be conveyed only to the designated recipient({s}. If you are not an
intended recipient of this message, please notify the sender by replying to this message
and then delete it from your system. Use, dissemination, distribution, or reproduction of
this message by unintended recipients is not auwthorized and may be unlawful.

Confidential
SEC_EDO00011052

PSI_EDO00011052
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"Keating,

Stephen™ Tos <khenningt c-

Subject: RE: F®¥: Wyly
Agreements

09/23/02 10:56

M . N

Thanks Keeley. You can send the agreements to me in NY.:

Computer Assoclates
1 CA Plaze
Islandia, NY 11749

1'11 check with Steve Woghin on the letter agreement..

Steve X

————— Criginal Message—

v —

Sent: Monday, September 23, 2002 11:08 aM
To: Keating, Stephen
Supject: RE: FW: Wyly Agreements

Steve - I finally have the Bgreements to Transfer Stock Options -
where

would you like me to send them? We shculd have directors for you
shortly.

Any word on the letter agreement?

Keeley

Confidential
SEC_ED00011053
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The preceding e-mail message {including any attachments) contains
information that may be confidential, or constitute nen~public

information.

It is intended to be conveyed only to the designated recipient{s). If
you

are not an intended reciplent of this message, please notify the
sender by

replying to this message and then delete it from your system. Use,
dissemination, distribution, or reproduction of this message by
unintended

recipients is not authorized and may be unlawful.

"Keating,

Stephen” To:
<khennington

Agreements

08/20/02 12:13

]
=

wyly

M

Keeley,

Yes, 1 do need the info on the officers and directors of the Isle of
Mann
companies.

Steve Woghin passed on the changes of the letter agreement to the
attorneys
and haven't heard back. I'll check with him where it stands.

Confidential
SEC_ED00011054

PSI_ED00011034
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I'm in Dallas this week if you need to reach me. 214-

Steve K. _ . P S

----- Original Message— =
Sent: Tuesday, August 20, 2002 10:44 AM
To: Keating, Stephen

Subject: Re: FW: Wyly Agreements

Steve -~ these look fine - we will get working on signatures., I

think

also

we

1 owe
you info on officers and directors which we are gathering. We

were
geing to re-do the letter agreement to make the few corrections

discussed. Is this it ?

Thanks for your help.

Reeley

Confidential

SEC_ED00011055

PSI_EDO00011055
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- e~

The preceding e-mail message (including any attachments} contains

information that may be confidential, or constitute non-public
s i

It is intended to be conveyed only to the designated

recipienti{s}). If
you
are not an intended reciplent of this message, please notify the
sender by

replying to this message and then delete it from your system.
Use,

dissemination, distribution, or reproduction of this message by

unintended

recipients is not authorized and may be unlawful,

"Keating,

Stephen™ To:

<khenningto
cer "Macri, Glenn®

Subiect: Fw: Wyly
Agreements

08/19/02 03:56

PM

Confidential
SEC_ED00011056
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Ki Keeley,

We had Glenn Macri, in our legal department, put together a
revision

to

your agreement. Please have Sam, Charles, Greenbriar and Quayle
sign

them

and return to us for signature.

Thanks Steve K

From: Macri, Glenn

Sent: Monday, August 19, 2002 11:07 aM
To: Xeating, Stephen

Subject: Wyly Agreements

Hello Stephen:

Here are the four Wyly option transfer agreements. ; Do you need

any of

Confidential
SEC_EDO0011057

PSI_ED00011057
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other documents back?

Regards,

3663

m——

= Redacted by the Permanent
Subcommittes On Investig

ations

Glenn V. Macri, Esqg.
Computer Assocliates
Associate Counsel

Legal Department

tel: +1 631 342 2466
fax: +1 631 342 4866
glenn.macr

; <<Wyly Bros. Cptions Transfer.doc>>

Options Transfer.doc)

(See attached file: Wyly

<< File:s Wyly Bros. Options Transfer.doc >>

Confidential
SEC_ED00011058
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Kesley Hennington To: jay.diamonc@ iR, susan. bynes NI

. 001
07/21/2000 08:17 AM Subject:
----- Forwarded by Keeley Herningtorvhis on 87/2 100 1017 AM -——
Keeley Hennington To: }ay.diamond~
0B/20/00 11:41 Al o
' M Subject: . _ —

Here is the information you requested Please let me know if there is anything else you need

option-ca.xis

Permanent Subcommittee on Investigations

EXHIBIT #66 - FN 706
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Options ssw SSW ca CA
Owner # Options Exercise Expiration # Options Exercise
Efegance Limited oW 100,000 13.625 3/31/2007 56,340 24,1835
Quayle Limited CW 800,000 14,125 10/6/2008 450,720 250710
East Carroli Limited sW 1,525,000 14.125 10/8/2006 859,185 25.0710 _
Greenbriar Limited SW 100,000 13.625 3/3172007 56,340 24.1835
Shares
Owner
Quayle Limited cwW 100,000 na nla 58,340 nla
Dortmund Limited EW 16,000 na [EY 9.014 n/a

{you probably do not need this one)

Confidential
SEC_ED00081632

CONFIDENTIAL
PSI_ED00081632
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From: Keeley Hennington

Sent: Monday, July 29, 2002 3:38 PM
To: Stacey Wittrup

Subject: RE: options

Here is the ordinary income for Sam and Charles and the amount of withholding they will
have to pay over to CA

The preceding e-mail message {including any attachments} contains information that may be
confidential, or constitute non-public information. It is intended to be conveyed only to
the designated recipient{s}. If you are not an intended recipient of this message, please
notify the sender by replying to this message and then delete it from your system. Use,
dissemination, distribution, or reproduction of this message by unintended recipients is
not authorized and may be unlawful.

————— Forwarded by Keeley Hennington/htst on 07/29/02 04:39 PM ————-
"xeating, scepnen GG
07/29/02 04:14 PM
To: xhennington
ce: "2Zar, Ira®
Subject: RE: options
Keeley,

Option certificates will be mailed tomorrow to Greenbriar and Quayle Ltd., I will fax you a
copy of each.

EY says the options prices are OK.
Here are the withholdings for the W-2's on the option sales:
Sam:

Gross: 2,542,802

Fed: 980,176.95
88: 5,263.80
Med: 36,870.63

Total w/h: 1,022,311.38

Charles:

Gross: 1,325,838

Fed: 510,428.85
55: 5,263.80
Med: 19,224.65

Total w/h: $34,917.30

Confidential
SEC_ED00010326
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Total for both: 1,557,228.68

Wil

Als
Sta

1*1

We can always take care of this next week but if you want to call me I'll be around Tues

and

need addresses for both. Also SS§ on Charles,

&, I still don't understand the event where Charles is CONTRIBUTING his options to
rgate on June 15, 1995. Why was there no taxable event 27

1 fax you the «/h statements.

Wed.

-Original Messag
From: khenningtoni
Sent: Friday, July 26, 2002 10:30 AM
To: Keating, Stephen
Subject: RE: options

Thanks Steve - the certificates should go straight te the companies. I
have put the addresses below. I will send a message off to the company's
to get the paperwork you have requested. Will wait to hear from you on the
other.

reenbriar Limited

</o ARundyr Trust Company
Attn: Dav 1d Harris
International House

Castle Hill, Victoria Road
Douglas, Isle of Man
British Isles IM2 4RB

Quayle Limited

c/o Trident Trust Company
Attn: Francis Webb

PO Box 175

12~14 Finch Road

Douglas, Isle of Man
British Isles, IM 189 77T

The preceding e-mail message (including any attachments) contains
information that may be confidential, or constitute non-public information.
It is intended toc be conveyed only to the designated recipientisj. If youn
are not an intended recipient of this message, please notify the sender by
replying to this message and then delete it from your aystem. Use,
dissemination, distribution, or reproduction of this message by unintended
recipients is not authorized and may be unlawful.

Confidential
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"Reating,

Stephen™ To:

khennington~
——_— Subject: RE: options

02:08

Keeley,

For the stock option certificates I need to get the addresses of the Isle
of Mann companies. Do you want us to send the certificates straight to you
or send to the Isle of Mann ?? Also, 1 need to get from you the

incorporation papers on the companles with the officers and directors.

I'm waiting to hear from the EY people on whether the value of the options
are OK. Once I hear I'1ll get the withholding tax amounts.

And I'm working on changing the letter.

teve

Original Message-—

Fro Khenn.ingt oG ——
Sent: Wednesday, July 24, 2002 11:40 AM

To: Keating, Stephen

Subject: options

Steve — Well, that was a fun evening. I have the values of the
options and

would like to fax them to you but need a fax number {not sure if
you are in

NY}. The only difference you will notice between this value and
the 9%

values is there is no discount off the price of the stock since
there are

no restrictions on the stock. It is a straight black sholes
value based on

yesterday's cloesing price. Please let me know and I will send
to you and

we can discuss.

Confidential
SEC_ED00010328
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Thanks

ieelei I.

The preceding e-mail message {including any attachments}
cantain

£ ™ That b fidential . Bl

information.

It is intended to be conveyed only to the designated
recipient(s). 1If you

are not an intended recipient of this message, please notify
sender by

replying to this message and then delete it from your system.

Use,

dissemination, distribution, or repreoduction of this message
unintended

recipients is not authorized and may be unlawful.

by

Confidential
SEC_ED00010329

PSI_ED00010329
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July 23,2002
Stock Price 8.08
Close
shares price total

Sam Wyly CA strike 25.071 exp. 10/6/06 859,185 2.5766 2,213,776

am. Wyl CA strike.24.1835 exp.. 331107 112 680 202 329,026 2542802
Charles Wyly CA stiike 25.071 exp. 10/6/08 450,720 2.5768 1,161,325
Charles Wyly CA strike 24,1835 exp. 3/31/07 56,340 282 164,513 1,325,838

3,868,640
Confidential

Permanent Subcommittee on Investigations

EXHIBIT #66 - FN 707

SEC_EDOC010321
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STERLING COMMERCE, "INCT
1996 STOCK OPTION PLAN

Stock Option reement

This Stock Option Agreement (the Y"Agreement") is entered
into by and between Sterling Commerce, Inc., a Delaware
corporation (the "Company”), and Sam Wyly (the "“Participant®).
The Company and the Participant agree as follows:

T. Grant of Stock Option. Pursuant to a duly adopted
resolution of the Special Stock Option Committee on February 1z,
1996 (the "Date of Grant"), the Company hereby grants to the
Participant, upon the terms and conditions set forth below and
subject to the terms and conditions of the Company’s 1996 Stock
Option Plan {the "Plan"), an option (the “Stock Option*) to
purchase from the Company a total of 3,000,000 shares of the
Company’s common stock, par value $0.01 per share .
("Common Stock"), at an exercise price per share (the . $ %
voption Price”) equal to the price per share to the public of the
shares of Common Stock offered and sold by the Company in the
underwritten initial offering of the Common Stock (“IPO").
Notwithstanding the foregoing, this Stock Option will be
effective on the date on which the purchase and sale of the
Common Stock pursuant to the IPO first occurs and may not be
exercised prior to such date. Any terms, when used in this
Agreement with initial capital letters but not defined herein,
have the same meanings as in the Plan, the provisions of which
are incorporated into this Agreement by reference. The
Participant acknowledges receipt of a copy of the Plan.

2. Time of Exercise. The Stock Option may be exercised,
in whole or in part, at any time on or after the date on which
this Stock Option becomes effective, as provided in Section 1,
without regard to whether the Participant is an employee of the
Company or any Subsidiary at the time of exercise. 1In no event
may the Stock Option be exercised in whole or in part, however,
after the expiration of the term described in Section 3 below.

3. Terwm. The Stock Option will expire and all rights
under this Agreement will terminate on the tenth anniversary of
the Date of Grant.

4. . Restrictions on Exercise. The Stock Option: ... ..

(a) may be exercised only with respect to full shares
and no fractional shares of Common Stock will be issued upon
exercise of the Stock Option; and

‘(b) may be exercised in whole or in part, but no
certificates representing shares subject to the Stock Option

DLMAINGZ Doc: 210247_1 WYL

Permanent Subcommittee on Investigations
EXHIBIT #66 - FN 709 CONFIDENTIAL
SECI00074082
PS100085949
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Will be delivered if any requisite registration with,
clearance by, or consent, approval or authorization of, any
governmental authority of any kind having jurisdiction over
the exercise of the Stock Option, or issuance of securities
upon such exercise, has not been obtained or secured.

5. Manner o ise. The Stock Option may be exercised
by written notice to the Company of the number of shares being
purchased and the Option Price to be paid, accompanied by full

_payment._of the Option Price (a) i

’
Common Stock owned by the Participant for at least six months and
having an aggregate fair market value per share at the date of
exercise equal to the aggregate Option Price (provided that the
payment method described in this clause (b) will not be available
at any time that the Company is prohibited from purchasing or
acquiring such shares of Common Stock), or {c) by a combination
of any of the foregoing, provided that payment of the Option
Price may also be made by deferred payment from the proceeds of
sale through a bank or broker of some or all of the shares to
which the exercise relates. Any federal, state or local taxes
required to be paid or withheld at the time of exercise will be
paid or withheld in full prior to any delivery of shares upon
exercise.

6. . Transferabilitv of Stock Options. This Stock Option

nay be transferred by the Participant on five days prior written
notice to the Company.

7. Rights as Stockholder. WNeither the Participant nor any
of the Participant’s beneficiaries will be deemed to have any
rights as a stockholder with respect to any shares covered by the
Stock Option until the issuance of a certificate to the
Participant for such shares.

8. Adjustments. The number of shares of Common Stock
covered by the Stock Option evidenced by this Agreement, and the
Optlon Price thereof, will be subject to adjustment as provided
in the Plan. HNo adjustment will be made for dividends or other
rights for which the record date is prior to the issuance of the
certificate or certificates representing shares issued pursuant
to the Stock oOption.

. .9... Rights in Event of eath_of j

B the déath of the Partlclpant, ‘the Sfock Optlon may be
exercised by the Partxczpant's estate or a person who acguired
the right to exercise the Stock Option by bequest or inheritance
or by reason of the death of the Participant. In no event may
the Stock Optien be exercised after the expiration date set forth
in Section 3.

DEMAING2 Do 210247 1 -2- WYL

--—In.the event. ..

CONFIDENTIAL
SECI00074083
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10. Stock Purchased for Investment. Unless the shares are
covered by a then current and effective registration statement
under the Securities Act of 1933, as then in effect, the
Participant, by accepting the Stock Option, represents, warrants,
covenants and agrees on behalf of the Participant and the
Participant’s transferees that all shares of Common Stock
purchased upon the exercise of the Stock Option will be acquired
for investment and not for resale or distribution, and that upen
each—exercise-—of--any-portion—of-the Stock-Option;—the person
entitled To eXxercisé the same will furnish evidence satisfactory
to the Company (including a written and signed representation) to
the effect that the shares are beinyg acguired in good faith for
investment and not for resale or distribution. The Participant
agrees to furnish or execute such documents as the Company in its
discretion deems necessary to (a) evidence such exercise of the
Stock Opticn, (b) determine whether registration is then reguired
under the Securities Act of 1933, as then in effect, and (c) .
comply with or satisfy the requirements of the Securities Act of
1933, or any other federal, state or local law, as then in’
effect.

11. Notices. FEach notice relating to this Agreement will
be in writing and delivered in person or by certified mail to the
proper address. Each notice will be deemed to have been given on
the date it is received. EFEach notice to the Company will be
addressed to it at its principal office, now 8080 North Central i
Expressway, Suite 1100, Dallas, Texas 75206, attention of the
Secretary. Each notice to the Participant or other person or
persons then entitled to exercise the Stock Option will be
addressed to the Participant or such other person or persons at
the Participant’s address specified below. Anyone to whom a
notice may be given under this Agreement may designate a new
address by notice to that effect.

12. Employment. This Agreement does not confer upon the
Participant any right to be employed or to continue in the employ
of the Company or any Subsidiary, nor does it in any way
interfere with the right of the Coupany or any Subsidiary to
terminate the employment of the Participant at any time.

13. RNo obligation to Exercise Stock Option. This Agreement
does not impose any obligation upon the Participant to exercise
Ehe Stock Option. e e

14. Amendments. The Special Stock Option Committee may,
without the consent of the Participant, amend this Agreement, or
otherwise take action, to accelerate the time or times at which
the Stock Option may be exercised, to extend the term described
in Section 3 above, to waive any other condition or restriction
applicable to the Stock Option or to the exercise of the Stock
Option, to reduce the Option Price and to make any other change

DULMAINGZ Doc: 210247 1 -3- WYL
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permitted to be made under the Plan without the consent of the
Participant; and may amend the Agreement in any other respect
with the consent of the Participant.

15. Governing Law. This Agr t is intended to ba
performed in the Btate of Texas and will be construed and
enforced in accordance with and governed by the laws of .such
state, except as to matters of corporate law, which will be
_governed—bythe laws uof the State of Delavare:

IN WITNESS WHEREOF, the Company and the Participant have
executed this Agreement as of the /a.t% day of February, 1996,

STERLING COMMERCE, INC.

By:
Sterlypg L. Williams
Chairman and Chief Executive
Officer

PARTICIPANT:

By: M
Sam Wyly g éﬂ

Social Security Number:

Address for Notice:

DLMAINGZ Does 210247 1 - - WYL
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From: Shari Robertson

Sent: Thursday, February 17, 2000 5:03 PM mnan = Redacted by the Permanent
To: mboucher Subcommittee on Investigations
Subject: Wyly Sterling Commerce Options

Attach: wyly options.doc

Would you run me a purchase sale history in total return on all the entities

that own SE Options and fax it to me. Didn't Ramona own and exercise some SE
options? I'm wondering if that is the elusive 188,333 shares. I almost think
Jremember Elegance maybe exercising and selling some.shares.too.

The information contained in this e-mail message is intended only for the
personal and confidential use of the recipient(s) named above. This message
may be an attorney-client communication and as such is privileged and
confidential. If the reader of this message is not the intended recipient or

an agent responsible for delivering it to the intended recipient, you are

hereby notified that you have received this document in error and that any
review, dissemination, distribution, or copying if this message is strictly
prohibited. If you have received this communication in error, please notify us
immediately by e-mail, and delete the original message.

---- Forwarded by Shari Robertson/Maverick on 02/17/2000 03:55 PM -----

“Jearete Peplowsi” <

02/17/2000 11:55 AM

To: Shari Robertsor
cc: Al Hoover”
Subject: Wyly Sterling Commerce Options

Shari--as I mentioned in my voice mail to you, I hope that you can help
reconcile the Wyly's holdings with respect o Sterling Commerce options.
Attached is a chart outlining their holdings. Please phone me at 614

to discuss. This is very time-sensitive and [ need to finalize this issue
today. Thank your in advance for your help.

(See attached file: wyly options.doc)

l Permanent Subcommittee on Investigations
EXHIBIT #66 - FN 710

MAV007928
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- wyly options.doc
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DATE PRICE HELD ACCOUNTED

Evan was granted 200,000 options on 2/12/96
Evan Wyly

Atlantis Limited: 2/12/96 $24.00 200,000 reeer.. 200,000
Sam was granted 3,000,000 on 2/12/96 and 1,000,000 on 10/22/96

Sam Wyly 10/22/96  $25.50 462,500

The Cheryl R. Wyly Trust  10/22/96  $25.50 75,000

Greenbriar Limited 10/22/96 $25.50 462,500 veernn....1,000,000
" Moberly Tamited 2012096 $24.00 2.300.000

Devotion Ltd.: 2/12/96 $24.00 123333 ... 2,423,333

Need to account for 576,667

Charles was granted 1,600,000 on 2/12/96 and 500,000 on 10/22/96; our records reflect that he does

not hold options in his name.

......... 1,411,667

Need to account for 188,333

Charles Wyly

Elegance Limited 2/12/96 $24.00 61,667
Elysium Limited 2/12/96 $24.00 1,350,000
Stargate Limited 10/22/96  $25.50 250,000
Elegance Limited 10/22/96 $25.50 250,000

............ 500,000

MAV007930
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Fronu Shari Robertson S—r
—— ACt:
Sent: Thursday, February 17, 2000 6:01 PM Subcomr;inez t:: ;iesmz::ims
To: mboucher@
Subject: SE
Attach: se.xls

Ljust need 1o know.when these options. were exercised and sold

The information contained in this e-mail message is intended only for the
personal and confidential use of the recipient(s) named above. This message
may be an attorney-client communication and as such is privileged and
confidential. If the reader of this message is not the intended recipient or
an agent responsible for delivering it to the intended recipient, you are
hereby notified that you have received this document in error and that any
review, dissemination, distribution, or copying if this message is strictly
prohibited. If you have received this communication in error, please notify us
immediately by e-mail, and delete the original message.

*

kA kE

kR

MAV007931
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e = Redacted by the Permanent

From: Shari Robertson Subcommittee on Investigations
Sent: Thursday, February 17, 2000 6:01 PM

To: Jeanette Peplowski

Subject: Re: Wyly Sterling Commerce Options

Attach: wyly options.doc

I can tel] you that these options were exercised and sold. I'm getting the
back up of the dates and amounts. Let me know if you need this.

The information contained in this e-mail message is intended only for the
personal and confidential use of the recipient(s) named above. This message
may be an attorney-client communication and as such is privileged and
confidentjal. If the reader of this message is not the intended recipient or

an agent responsible for delivering it to the intended recipient, you are

hereby notified that you have received this document in error and that any
review, dissemination, distribution, or copying if this message is strictly
prohibited. If you have received this communication in error, please notify us
immediately by e-mail, and delete the original message.

et Peslovs” R
02/17/2000 11:55 AM

To: Shari Robertso
cc: "Al Hoover™
Subject: Wyly Sterling Commerce Options

Shari--as I mentioned in my voice mail o you, I hope that you can help
reconcile the Wyly's holdings with respect to Sterling Commerce options.
Attached is a chart outlining their holdings. Please phone me at 614,

to discuss. This is very time-sensitive and I need to finalize this issue
today. Thank your in advance for your help.

(See attached file: wyly options.doc)

MAV007934
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DATE PRICE HELD ACCOUNTED

Evan was granted 200,000 options on 2/12/96
Evan Wyly

Atlantis Limited: 2/12/96 $24.00 200,000 ieerr..-.200,000
Sam was granted 3,000,000 on 2/12/96 and 1,000,000 on 10/22/96

Sam Wyly 10/22/96  $25.50 462,500

The Cheryl R Wyly Trust  10/22/96 $25.50 75,000

Greenbriar Limited 10/22/96  $25.50 462,500 ... 1,000,000
_~~“Maherly Timited 2112196 $24700 2.300,000

Devotion Ltd.: 2/12/96 $24.00 123,333 e 2,423,333

Need to account for 576,667

Charles was granted 1,600,000 on 2/12/96 and 500,000 on 10/22/96; our records reflect that he does
not hold options in his name.

Charles Wyly

Flegance Limited 2/12/96 $24.00 61,667

Elysium Limited 2/12/96 $24.00 1,350,000 ... 1,411,667
Need to account for 188,333

Stargate Limited 10/22/96  $25.50 250,000

Elegance Limited 10/22/96 $25.50 250,600 ... 500,000

MAV007936
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John J. Stephens SBC Communications Inc.

Vice President-Taxes 175 E. Housten Srest
Roown 8-H-60
San Antonio, Texas 78205
Phone: 210 363-5000
Fax: 210 351.3960
Emai: jutep

— Redacted by the Permanent

218 351 246 U bLlgquopalar r.oessug

ittce on Investigations

Sub

January 11, 2001

M. Sam Wyly
300 Crescent Court, Suite 1000
Dallas, Texas 75201-7852

Dear Mr. Wyly:

As part of SBC Communications Inc.’s (*SBC") acquisition of the stock of
Sterling Commerce (“Stetling™ in March, 2000, all outstanding options to
purchase shares of Sterling were canceled. All option holders received cash from
SBC/Sterling bascd on the excess of the stock purchase price over the option
exercise price, A prantor trust that held Sterling options previously granted to you
received cash proceeds from SBC/Sterling for the exercise of options.

Typically, the exercise of nonqualified stock options, such as those issued by
Sterling, require the option holder to recognize taxable income in the year the
options are exercised. The company issuing the options receives a tax deduction
1o the extent income is recognized by the option holder. The company has a legal
ohligation to rcport the t of income recognized by an option holder to the
Internal Revenue Service,

Because of this reporting obligation, SBC is preparing to issue a Form 1099 to
you/your trust showing taxable income of § 46,575,000.00. If you are aware of
apy reason that this Form 1099 should not be issued, please contact either Larry
Ruzicka at (210) IR or me at your earliest convenience.

Sincerely,

CC: Al Hoover

Permanent Subcommittee on Investigations
EXHIBIT #66 - FN 711

CONFIDENTIAL
SECI00051698
PSI100063565
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SE Options
$ 4425
Entity Number Heid Procesds Exercise Price Net Proceeds
5696 oW Elegance 61,667 2,728,756 § 24.00 1,248,757 1,248,757
seds oW Elysium 1,350,000 59,737,500 % 24.00 27,337,500 27337500
seii CW E@ nce. 250,600 11062500 % 2550 4,687,560 4 587500
Sub Total 73,528,765 33.273,757
5286 sW Devotion 123,333 5457485 § 24.00 2,497,483 2,497,493.25
5696 SW Maoberly 2,300,000 101,775,000 & 24.00 46,575,000 46,575,000
3e1003  SW Greenbriar 462,500 20,465,625 $ 2550 8,871,875 8,671,875
Sub Tolal 127,698,110 57,744,368
segf Ew Atlantis 200,000 8,850,000 § 24.00 4,050,000 4,080,000
TOTAL 210,076,875 95,068,125 96,088,125

EXHIBIT #66 - FN 711

Permanent Subcommittee on Investigations

Confidential
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é’/ Wayne Winz T.2108618736
at&t Legal Department F: 214.488.8100
"
175 E. Houston St, 2™ Floor
) San Antonio, TX 78205

via facsimile
202—224-
son— t
= Redacted by the Permanen.
o Subcommifiee O Investigations
Else I Bean

Staff Director and Chief Counsel to the
U.S. Senate Permanent Subcommittee on Investigations

Dear Ms. Bean:
As discussed, attached are copies of the following correspondence from the Wylys.

e e-mail from Keeley Hennington to John Brockman and attached Memo to File (3
pages)

e chain of e-mails between and among Larry Ruzicka, John Brockman, and Keeley
Hennington (3 pages)

« Memorandum from Mike French to File dated 02/09/01 including Exhibits A, B,
C, D, and E (46 pages)

Following is a list of the recipients of the $78 million in offshore transfers we discussed.
Based on 2 notation on a transaction record, we belicve the transfers occurred on March
27, 2000.

= Moberly Limited in the amount of $46,575,000

s EBlysium Limited in the amount of $27,337,500

e Atlantis Lirnited in the amount of $4,050,000

Sincerely, -
&)70/ e

Attachments

Permanent Subcommittee on Investigations
888 s e .o EXHIBIT #66 - FN 712
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218 351 2546 T0O 82148844117 [ERT

Joba 1. Btephens SBC Communications Inc.

Vice President.Taxes 175 E. Houston Screet
Room 8-H-69

$an Antapio, Texas 7005
Phone: 210 551-3000

* Fax: 210 351-5960
Emal: jsiep]

w— = Redacted by the Permanent
t on Investigations

January 11, 2001

Mr-Charjes 'v'v'yiy, tin
300 Crescent Court, Suite 1000
Dallas, Texas 75201-7852

Dear Mr. Wyly:

As part of SBC Communications Inc.’s (“SBC”) acquisition of the stock of
Sterling Commerce (“Sterling™ in March, 2000, all outstanding options to
purchase shares of Sterling were canceled. All option holdess received cash from
SBC/Sterling based on the excess of the stock purchase price over the option
exercise price. A grantor trust that held Sterling options previously granted to you
received cash proceeds from SBC/Sterling for the exercise of options.

Typically, the exercise of nonqualified stock options, such as those issued by
Sterling, require the option holder to recognize taxable income in the year the
options are exerciscd. The company issuing the options receives a tax deduction
to the extent income is recognized by the option holder. The company has 8 legal
obligation to report the amount of income recognized by an option holder to the
Internal Revenue Service,

Because of this reporting obligation, SBC is preparing to issue a2 Form 1099 1o
yowyour trust showing taxable income of § 27,337,500.00. If you erc aware of

any reason that this Form 1099 should not be issued, please contact either Larry
Ruzicka at (21 0- or me at your earliest convenience.

Sincerely,

CC:  AlHoover

Permanent Subcommittee on Investications I
EXHIBIT #66 - FN 714
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From: Keeley Hennington
Sent: Wednesday, January 17, 2001 8:38 AM '
To: MBoucher, ; .
S:b]ect: 1099 @ Redacted by the Permanent
Subcommittee on investigations

Al Hoover is sending ovar some irfo from SRC's fax department on " 09¢%s,
They &re saying there is nothing in their file to show why the offshore trusty should not

be issued a 1093 and they »lan to do so at 1/31 unless they receive cocumentation from us

The amounts are $27.3M CJW, $456,6M 3W and

$4.1 M Evan. T don't have cffshore financials for this periud so I am nout sure exactly
which trusts we are talking about. Evan wants me to call Rednay which I will do once I
receive this letter, but thought I migh:t check to see if —he issue has ever come up
belcre?

Keeley

The prececing e-mail message (including ary attachments) contains information that may be
contidentia., or constitute non-public intormation. It is intended to be convaeyed only to

the designated recipientis}. If vou are rot an intended recipient of this messaqe, please

notify the sender by replying to this messaga and then delete it from your system. Use, N
c¢issemination, distribution, or reprcduction of this message by unintended racipients is :
not authorized and may be unlawful,

Permanent Subcommittee on Investigations

EXHIBIT #66 - FN 715 PSI-WYBR 00607
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Qwens, Rodney J. s = Redacted by the Permanent
b ittee on Investigations

From: khennlng!on-

Sent: Waednasday, January 17, 2001 4:16 PM

To: rowens

Subject: Option

Here is what | have been able to gather:

The option income SBC is concemed with are thase that were sold in 86 in
exchange for private annuities. The trusts involved are:

VChar!as Wyly Tylar Trust (E&yslum)

Evan Wyiy Bessw Trust (Ananus)

Afl thrae of thess transactions took place as follows:

377196 Options issued from Sterling COmmercs to individual

3/7/96 Each individual settied the options to a iOM grantor trust
4/7/36 Tha 1OM trust sold to the above subsidiaries for private annuity
12/31/96 Each iOM grantor trust distributed the private annuities to the
individual

Michelle sgems to remember that forms were filed when the private annuitles
were distributed in Dec 96, but she can't remember for sure.

Thay do not seam to be concerned with the options that were sold offshore
in 11/89, only the 86 transaction.

Let me know what elge you nead. Thanks

The p ing e-mail g g any h i
that may be confid I, or constitute non-public information.
1t is intended to be conveyed only 10 the dasignated recipient(s). if you
are not an intended racipient of this message, please notity the sender by
mp!ylng to thls massage and then delets it from your system. Use,
or dugction of this by unintended
recipients Is not authodzed and rnay be unlawful,

1

I Permanent Subcommittee on Investigations

EXHIBIT #66 - FN 715 PSLWYBR 00609
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MEADOWS, OWENS, COLLIER, R,\E_ED’ COUSINS & BLAU, L.L.P.
BACLID

ARTHERSHIP
901 MAIN STREET, SUITE 3700
DALLAS, TEXAS 75202

{214) 744-3700
www.meadowsowens.con -
RODNEY J. OWENS, P.C. FAX (218} 747-3732 - .
Parmer WATS (800} 451-0093 ° |
rowens@meadowsowens.com ..
January 26, 2001

Mr. John J. Stephens

Vice President - Taxes

SBC Communications, Inc,

175 East Houston Street, Room H-60
San Antonio, TX 78205

Re:  Purchase of Sterling Commerce Option from Elysium Limited.

Dear Mr. Stephens:

SBC purchased stock options in Sterling Commerce from Elysium Limited as a part of
SBC's acquisition of Sterling Commerce in March of 2000, You have inquired as to whether
SBC must file a Form 1099 with the Internal Revenue Service regarding the sales transaction,
Although we did not represent Elysium Limited with respect to such sale, we serve as U.S.
counsel for Elysium Limited and have been authorized by its representatives to respond to your
inquiry. Elysium Limited is a foreign corporation organized and residing in the Isle of Man.
Accordingly, it is not appropriate for SBC to file a Form 1099, or any other reporting papers
regarding this transaction, because Elysium Limited is a foreign corporation and the income from
the purchase of the stock options is not subject to U.S. taxation.

A payment to a corporation is only reported based upon the limited situations described
in the Instructions to Form 1099, none of which apply here. [See, General Instructions for Forms
1099, 1098, 5498, and W-2G at p. Gen-10, 11; Treas. Reg. § 1.6041-3(c)(1990); Treas. Reg. §
1.6041-3(q)(Jan. 1, 2001)). In addition, of course, a Form 1099 should not be filed for this
transaction because it involves a foreign payee. [See, Treas. Reg. §8 1.6041-2(c)(1), -3, 4 (Jan,
1, 2001}

Permanent Subcommittee on Investigations S
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SBC Communications, Inc.
January 26, 2001
Page 2

I understand that time is important for you. If you have any questions or concerns, please
contact me and I will have one of my associates address the question or concern immediately.

/-

Rodne: ns

z : /4

RIO:clb
cc:  Mrs. Keeley Hennington

238893

PSI-WYBR 00613
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MEADOWS, OWENS, COLLEER, ISEI'?D, COUSINS & BLAU, L.L.P.

PART ISP
901 MAIN STREET, SUITE 3700
DALLAS, TEXAS 75202

(214) 744-3700 .
www.neadowsowens.com s
RODNEY J. OWENS, P.C. FAX (214) 147-3732
Partner WATS (800) 4510093
rowens@meadowsowens.com
January 26, 2001 "
M. John J. Stephens
Vice President - Taxes
SBC Communications, Inc.
175 East Houston Street, Room H-60
San Antonio, TX 78205
Re: rchase of Sterling Co Option from Moberly Limited.

Dear Mr. Stephens:

SBC purchased stock options in Sterling Commerce from Moberly Limited as a part of
SBC's acquisition of Sterling Commerce in March of 2000. You have inquired as to whether
SBC must file a Form 1099 with the Internal Revenue Service regarding the sales transaction,
Although we did not represent Moberly Limited with respect to such sale, we serve as U.S. R
counsel for Moberly Limited and have been authorized by its representatives to respond to your
inquiry. Moberly Limited is & foreign corporation organized and residing in the Isle of Man,
Accordingly, it is not appropriate for SBC to file a Form 1099, or any other reporting papers
regarding this transaction, becausc Moberly Limited is a foreign corporation and the income
from the purchase of the stock options is not subject to U.S. taxation,

A payment to a corporation is only reported based upon the limited situations described
in the Instructions to Form 1099, none of which apply here. [See, General Instructions for Forms
1099, 1098, 5498, and W-2G at p. Gen-10, 11; Treas. Reg. § 1.6041-3(c)(1990); Treas. Reg. §
1.6041-3(q){Jan. 1, 2001)). In addition, of course, a Form 1099 should not be filed for this -
transaction because it involves a foreign payee. [See, Treas. Reg. §§ 1.6041-2(c)(1), -3, -4 (Jan.
1,2001)}. .

Permanent Subcommittee on Investigations
EXHIBIT #66 - FN 716
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SBC Communications, Inc.
January 26, 2001
Page 2

Tunderstand that time is impontant for you. If you have any questions or concems, please
contact me and I will have one of my associates address the question or concern immediately.

/A

R T Owens

ly,
y

RIO:«clb
cc:  Mrs. Keeley Hennington

238955

PSI-WYBR 00617
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MEMORANDUM
TO: FILE /‘]\ j
FROM: MIKE FRENCH / y
DATE: 02/09/01
RE: SEOPTIONS

The SE options issued to SW, CTW and EW in 1996 were initially transferred by them to
grantor trusts of which they continued fo be treated as owners for U.S. income tax
purposes. A representative assigr t agreement is attached as Exhibit “A”. Also in
March 1996 the options were further transferred by the grantor trusts to entities owned by
irrevocable foreign trusts of which SW, CJW and EW are not treated as grantors or
owners for U,S. income tax putposes (the “Second Transfers”). A representative second
assignment agreement is attached as Exhibit *“B”.

The Second Transfers were completed sales of the options to independent trusts
administered by iodependent trustees. The SE options were valued in the Second
Traosfers at their Black-Scholes values. The assignments were acknowledged and agreed
to by SE.

Had the Second Transfers been for cash, there would have been a taxable event at that
time, triggering an income tax liability on the part of SW, CIW and EW and a
corresponding tax deduction on the part of SE.

However, in exchange for such options, SW, CJW and EW received private annuity
agreements issued by entities owned by the foreign trusts (Exhibit “C”). The private
annuity agreements (the “Annuities”) provided for life anpuities fo each of SW, CTW and
EW, with annual payments commencing afier 2 period of deferral. The annuity
agreements set forth the Black-Scholes values of the options. As of this date, payments
have not yet commenced,

Following the Second Transfers, the intervening grantor trusts were liquidated and the
private annuities were distributed to SW, CJW and EW.

In connection with the option transfers, the Annuity recipients received legal opinions
from Chatzky and Associates (Exhibit “D™) to the effect that the transfer of the SE
options in exchange for the Annuities created no immediate taxable gain, and thereforc
were not taxable in 1996, The opinions further state that the payments under the
Annuities would be taxable as and when received.

Permanent Subcemmittee on Investigations l
EXHIBIT #66 - FN 717
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May 18 z2@@6  5:52 AM FR . U DOORGE™1 D14

Milliman & Robertson, consulting actuaries, have calculated the payments under the
Annuities and have provided schedules of such payments (Exhibit “E*).

At the time of the option exercises in 2000, the options were owned by independent
foreign entities that had purchased the options for their fair value in 1996. As foreign
entities, they were not and are not subject to U.S. income taxation. Therefore no taxable
events occurred in 2000 with respect to the foreign entities or with respect to SW, CIW
and EW. Taxable events will occur in the future as and when SW, CJW and EW receive
payments under the Annuities in accordance with Exhibit “E”.

The option assignments and i tax treatment thercof were disclosed to SE
management in 1996 when they occurred, and SE management acknowledged and agreed
to the deferred tax treatment of the Annuities at that time,
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Keeley _Hennington To: sam! averickca NI, c v
svan_wyly! shari_reber{son:
, ke

ap.com mbouche

oo
03728101 04:20 PM Subject: SBC

Wanted to let everyone know that I heard a final answer from SBC today that

they will not be issuing any 10339°‘s to Sam, Charles or Evan for the option

exercises. They are sending a letter to me with what information they

need. The good news is that I do not think they are going to require

anything from the trustees or directors directly. They seem to he most
4 B i a o 3. A

N
¥-pa year 1D orr

theser—We—xtso-witlnor-need-to-do-any Inity-agr Wit TEgary TS
penalties.

The only issue they are looking into is whether they bave any reporting
requirements with regard to payments to foreign corporations. 1 have a
call into Rodney to check this out { they do not sound too concerned about
it). They alse said there is a very alim chance they may find a strong
enough position to take a deduction on their return this year. If they do
and are audited the private annuity agreeement could be challenged. Again,
they did not think this was a high likelihood and we will likely have this
risk whenever they take the deduction.

I will keep everyone informed when I get their letter, but looks like we do
not have to worry about any 103%°‘s surfacing.

Thanks
Keeley

The preceding e-mail message (including any attachments) contains
information that may be confidential, or constitute non-public information.
It is intended to be conveyed only to the designated recipienti{s). If you
are not an intended recipient of this , please notify the sender by
replying to this message and then delete it from your system. Use,
dissemination, distridbution, or repreduction of this message by unintended
recipients is not authorized and may be unlawful.

Permanent Subcommittee on Investigations
EXHIBIT #66 - FN 718
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BROCKMAN, JOHN D (SBC-MS') e = Redacted by the Permanent
Subcommittee on Investigations -

From: khennington

Sent: Wednesday, September 12, 2001 10:52 AM

To: BROCKMAN, JOHN D (SBC-MSI)

Subject: research .

Microson Woul 4
John - Attached is the memo I did for our files after discussions with our
attorneys. Please review and let me know your thoughts. Then we can move
_forward to get any reguired documentation to you promptly. Thanks for the
patience-and pleasa. rell larcy I .said hello

{See attached file: sbcoptionsale.doc}
Keele!
211- GO

The preceding e-mail message (including any attachments) contains
information that may ke confidential, or constitute non-public information.
It is intended to be comnveyed only to the designated recipient{s)., If you
are not an intended recipient of this message, please notify the sender by
replying to this message and then delete it from your system. Use,
dissemination, distribution, or reproduction of this message by unintended
recipients is not authorized and may be unlawful.

Permanent Subcommittee on Investipations
EXHIBIT #66 - FN 720




3698

Memo to File

Re: Sale of Sterling Commerce Options to SBC

Under §881, foreign corporations are taxed on various income iteras even though they are

not effccuvely connectcd toa Um[ed Statcs trade or busmess Income items taxed under

pcnadlc” gaxns profits and income ( FDAP ). mcludxng, but not hmxtcd to mtcrcst
dividends, rents, salaries, wages, premiums, annuitics, compensations, remunerations and
emoluments (§881(a)). If income is desmed to be taxable under §881, withholding
requirements exist under §1442 unless the payor has received proper documentation of
exemption from withholding from the payee.

The sale of ap option could be FDAP from the language of the statute because it
produced a gain. However, the Regulations clarify that a sale of property is not FDAP,
presumably becanse it is not periodic. The regulations effective until January 1,2001
state that “Income derived from the sale in the United States of property, whether real or
personal, is not fixed or determinable annual or periodic incorme.” (Treas. Reg. §1441-
2(a}(3) effective before 1/1/2001) The new regulations continuve this rule by excepting
‘gains derived from the sale of property (including market discount and options
premiums)...” from the definition of FDAP. (Treas. Reg. §1441-2(b)}(2)(i) effective after
12/31/2000). This rule was further cxplained in the preamble to the new regulation
which state that ‘the IRS and Treasury believe that the statute contemplates very few
exceptions to the concept of FDAP and the only clear exception is for gain from the
disposition of property.”

As the gain from the sale of the option should not be considered FDAP, it is not income
to the seller under Section 881. Similarly, the Buyer should not have any withholding
requirements with regard to the payment under Section 1442,

The second question involves reporting requirements. Generally, no 1099 informational
reporting is required for payments to a corporation. The new regulations nnder §6041
address when a payor may treat the payee as a corporation exempt from 1099 reporting.
These include:

I} The name of the payee contains an unambiguous expression of corporate status such
as Inc., Corp,, etc.

2) The payor has on file a corporate resolution or similar docurnents clearly jndicating
corporate starus.

3) The payor has reccived a Form W-9 which includes an EIN and a statement from the
payee that it is a domestic corporation.
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4) The payor has received a withholding certificate described in §1441-1(c)(2)(1) that
includes a certification that the person whose name is on the certificate is a foreign

corporation.

To accornplish this certification, the Sellers could provide the Buyer with a Form W-
8BEN, in which the Seller certifies that they are a foreign corporation. For this purpose,
the form merely asks the name of the organization, the type of organization and the
company's address. Additionally, the Seller could provide the Buyer with a corporate
resolution under (2) above.

A requirement could also exist to file Form 1042-8. However, under new Regulations
applicable to payments after 12/31/2000 “amounts subject to reporting on Form 1042-S
are amounts paid to a foreign payee that are amounts subject to withholding as defined in
§1.1441-2(2).” Since no withholding requirement exists under §1441 (see above), no
1042-S filing requirement exists.

In summary, no withholding or information reporting is required. The sale of property
falls under the exception in the definition of FDAP for sales of property. Under the
information reporting regulations, because withholding does not apply, the payments
need not be reported on Form 1099 or Form 1042-S. However, the Seller should provide
the Buyer proof of corporate status under one of the methods described above to be kept
in their files.



3700

a : . .
5 g : 2 é’“ {',,3% ey M vl 6,«, &// M, f e = Redacted by the Permanent
N I3 R . i df Subcommittee on Investigations

BROCKMAN, JOHN (SBC-MSI) ”70!"\ L
3 Ruzicka, Li Sbe-M: 1 2 .
o s e Sk 3fs)oo iy purches]
: BROCKMAN, JOHN (SBC-MSI ?
g?zl?isct:  FWiFW: ) . NROS

John, : . ﬁ -
¢an we discuss when you have a chance?

Thanks, ' i w’h

Larzry

----- Original Mes =

From: khemingccnw
sent: Thursday, July 05, 2001 2:52 PM

To: Ruzicka, Lawrence (Sbc-Msi)

Subject: Re: FW:

Larry - things have been very crazy here and I have not forgotten about

you. The research our attorneys did states that there is not a reporting “V "“g‘« gv/
requirement because there is not a withholding requirement. He said we
should furnish a W-8BEN certifyving as a foreign corporation. I have not %M

had a chance to lock at it in detail but should next week and I promise I
will get back to you then. ﬁé
D

sorzy for the delay ’
Keeley

The preceding e-mail message {including any attachmencs) contains
information that may be confidential, or constitute non-public information
It is intended to be conveyed only to the designated recipient(s). If youu-
are not an intended recipient of this message, please notify the sender by
replying to this message and then delete it from your system. Use
disgemination, distribution, or reproduction of this message by uhintendad
recipients is not authorized and may be unlawful.

"Ruzicka,

‘w’:ence To: “e khenningtané—

(Sbe-Msi) o
<1r744ce 4R subject: FH:

06/08/01
08:54 aY

----- Original Message-=—w--
From: Ruzicka, Lawrence (She-Msi) Permanent Subcommittes o Investigations
. EXHIBIT #66 - FN 720
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Sent: Friday. June 08, 3001 8:44 AM I“"'”Redﬁcfedbythepemnm
To: ~khezmingt0n@~ Subcommittee on Investi ations

Subject: RE:

Keeley.

To follow up on this, oux legal group has determined the following:

I reviewed IRC 51442, which governs withholding and reporting on payments

to
foreign corporations, and offer the following for further discussion:

~I £ SBC/Sterling were deemed to-be-a payer {and withholding agent}) of Figed " =~~~
or detexminable annual or pericdical income Forfi sources within the United

States to a foreign corporation, then U.$. withholding at the rare of 30%

would have applied, However, if the payea had provided SBC/Sterling with a

Form W-8ECL, Certificate of Foxeign Person‘s Claim for Exemption from

Withholding on Income Effactively Connected With the Conduct of a Trade or

pusiness in the United States, prior te the payment. then SBC/Sterling

could

have reliad on the Form W-8ECY and not withheld U.S. tax on the payment.

Regardless of whether tax was withheld, if the payments were fixad or
determinable annual or periodical income form sources within the United
States to a foreign corporation. then $BCU/Sterling should have filed Form
1042~8, Foreign Person's U.S. Souxrce Income Subject to withhelding, with
the

payee and the Internal Revenue Service hy March 15, 2001.

Form W~BECI would not be filed with the IRS. The withholding agent,
Sterling Commerce, would hold the properly completed Foxm W-SECI inm its
files and may rely on the Form to treat the payments as exempt from
withhelding. Howevex, the Form 1042-38 would be filed with the IRS Service
Center in Philedelphia.

Please let me know if you have a Form W-BECI on file.

Thanks.,
Larcy

——we—Original Message. —
From: Knaomingondi N —
Sent: Wednesday, May 02, 2001 2:43 PM

To: Ruzicka, Lawrence {Sbc-Msi)
Subject: Re:

Laxzry -

That will be great. I will be back in the office on Tuesdays and
Thursday's starting the week of May th, I will be
ou need. Evervthing is well here.

Keelay

The precgding e-mail message (including any attachments) contaips
information that may be confidential, or constitute non-public information.

2
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Tr ig intended to be conveyed only to the designated recipienti{s). If you
are not an intended reciplent of this message, please notify the sender by
replying to this message and then delete it from your system. Use,
dissemination, distribution. or reproduction of this messages by unintended
recipients is not authorized and may be unlawful.

*Ruzicka,

’ iiwrence To: * ' khenningtoncSENNNNNEG
Sbc-Msi) " ea:
<ir7assof P  suviect:

05/02/01

01:16 PM

Keeley,

I hope everything is going well for you and your family.

Because the cash payments to redeem the Sterling stock options were made to
corporations and withholding was not required. SBC is going to need some
information from the corporations indicating that face. I will hava to get
back to you on what we have in mind.
Thanks,

Larry

sent from my BlackBerry Wireless Handheld (www.BlackBerry.net)
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Request Number 011
In regard to: Form 1040 — Schedule C

Form 1040 for the year ended 12/31/20600
Attached is a copy of Statement 13 — Schedule C — Other Income, listing directors fees and
compensation from the exercise of stock options.

REQUEST:
1.- Please provide detail-(number-of shares granted, date acquired, exercise price, date sold,
market price, gain for all Stock options exercised an OT e H
a. Stock option exercise — directors fees $102,083
b. Sterling Commerce — stock option exercise 10,078,125
REPLY:

e $102,083 represents Sterling Software, Inc. director’s fees.

o $10,078,125 represents the amount of income Sam Wyly realized upon the sale of
Sterling Commerce, Inc. options to SBC Communications in March 2000. At the time of
the sale, Sam Wyly held 462,500 options to purchase shares of Sterling Commerce, Inc.
at a strike price of $25.50. In addition, at the time of the sale, a marital trust set up by
Sam Wyly held 75,000 options to purchase shares of Sterling Commerce, Inc. at a strike
price of $25.50, which options were transferred to the trust by Sam Wyly in 1998. The
537,500 options held by Sam Wyly and the marital trust were granted to Sam Wyly on
October 22, 1996. Sterling Commerce, Inc. was sold to SBC Communications in March
2000 at a price of $44.25 per share, and both Sam Wyly and the marital trust each
received the net amount of $18.75 per share for their combined 537,500 options to
purchase shares of Sterling Commerce, Inc. Sam Wyly reported the $10,078,125 as
income as he was the employee to whom the options were issued.

Permanent Subcommittee on Investigations CONFIDENTIAL

EXHIBIT #66 - FN 721 SEC100086016

PSI00091883
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Reguest Number 023
In regard to: Form 1040 — Schedule C

Form 1040 for the year ended 12/31/2000
Attached is a copy of Statement 16 — Schedule C — Other Income, listing directors fees and
compensation from the exercise of stock options.

REQUEST:

1. Please provide detail (number of shares granted, date acquired, exercise price, date sold,
market price; gal :

a. Sterling Software Directors Fees / Options $51,042
b. Sterling Commerce Directors Fees / Options 4,708.500
REPLY:

o $51,042 represents Sterling Commerce, Inc. director’s fees.

* Ofthe $4,708,500 reported, $21,000 represents Sterling Commerce, Inc. director’s fees.

The remaining $4,687,500 represents the amount of income reported by Charles J. Wyly,
Jr. upon the sale of 250,000 Sterling Commerce, Inc. options to SBC Communications in
March 2000. At the time of the sale, Stargate, Ltd. held these options at a strike price of
$25.50. These options were granted on October 22, 1996 to Charles J, Wyly, Jr, who
then transferred these options in 1999 to Stargate, Ltd. Sterling Commerce, Inc. was
sold to SBC Communications in March 2000 at a price of $44.25 per share, and Stargate,
Ltd. received the net amount of $18.75 per share for the sale of these options. Charles J.
Wyly, Jr. reported the $4,687,500 as income on Schedule C of his 2000 Form 1040.

) .
Permanent Subcommittee on Investigations CONFIDENTIAL
EXHIBIT #66 - FN 721 SECI00078862

PSI100090729
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AMENDMENT OF PRIVATE ANNUITY

This Amendment is drafted to be effective the 31* day of January 1998, and is entered
into by Locke Limited, an Isle of Man corporation located at International House,

individual of 300 Crescent Court Drive, Suite #1000, Dallas, Texas 75201.

WHEREAS, the Private Annuity 1s intended to be a deferred Private Annuity
pursuant to Section 2.4 of the Private Annuity Agreement with such annuity to
commence on October 4, 2002, being the sixty-eighth (68*) birthday of Sam Wyly, the
individual on whose life the Annuity 1s based; and

WHEREAS, the intent of a deferred Private Annuity was to provide payment
upon the retirement of Mr. Sam Wyly; and

WHEREAS, Mr. Sam Wyly warrants that he does not anticipate retiring on the

stated annuity commencement date; and

WHEREAS, Mr. Sam Wyly warrants that he is of average or better physical
and mental condition for individuals in the Unired States of America of the age and
gender; and

WHEREAS, the parties have taken this warranty into account in determining
the possible consequences that might arise with respect to the deferral of the
commencement of the Private Annuity; and

WHEREAS, the parties have reviewed the possible consequences that might
arise with respect to the anticipated actual life expectancy of Sam Wyly; and

WHEREAS, a physician’s health report shall be attached hereto substantiating
such fact within one {1} year of the execution of this Agresment; and

WHEREAS, Mr. Sam Wyly desires the deferral of the private annuity unul his

anticipated retirement; and

Permanent Subcommittee on Investigations CONFIDENTIAL
EXHIBIT #66 - FN 723 SECT00081307

PS100093174
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WHEREAS, the obligor, Locke Limited, agrees to defer the Private Annuit
from the sixty-eighth (68™) birthday of the Annuitant, Sam Wyly, which is ‘
2002 to the seventy-third (73" birthday of the Annuitant, 2007; and

WHEREAS, the Private Annuity Agreement is capable of being amended
pursuant 1o Section XXII which states that “[Tlhis Agreement may be amended,
alrered, supplemented, or modified (herein collectively called an “amendment”), and
any provision hereof waived, but only by a written agreement executed or signed by
all the parties hereto or by the party 10 whom such amendment or waiver relates or is

licahle.”

NOW THEREFORE, the parties agree to amend the Private Annuity Agreement to
provide that the commencement of the Private Annuity shall be the seventy-third (73")
birthday of the annuitam,-O(W.

Obligor: ) Mr, Sam Wyly:
AN AN
) ;ﬁéé:.n.»‘;’ @ X/
/44¢Lockc Limifred— d [ Y
CONFIDENTIAL
SECI00081308

PSI00093175
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AMENDMENT OF PRIVATE ANNUITY

Fhis-Amendment-is-drafted-ro-beeffective-the-31day-of-faruaary-1998umd-isencered
mto by Soulleana Limuted, an Isle of Man corporation locited 2t [pdént L[rost
Compapy IOM) Limited, 100 Marker Street, Douglas, Isle of Man, IMS9TTT, British
Isles, and Charles Wyly, Jr., an individual of 500 Crescent Court Drive, Suite #1000,
Dallas, Texas 75201,

WHEREAS, the Private Annuicy is intended to be 2 deferred Private Annvity
pursuant to Section 2.4 of the Private Annuity Agreement with such anmuiry to
commence on October 13, 2001, being the sixry-cighth (68%) birthday of Charles
Wyly, Jr, the individual on whose life the Annuiry is based; and

WHEREAS, the intens of 2 deferred Private Annuity was to provide payment
upon the reriremens of Mr. Charles Wyly, Jr.; and '

WHEREAS, Mr. Chazles Wyly, Jr. warrants that he does not anticipate retiring
on the stared anpuity commencement date; and

WHEREAS, Mr. Charles Wyly, Jr. warranrs that he is of aveinge or bewer
physical and mental condirion for individuals in the United States of America of the
age and gender; and

WHEREAS, the parties bave taken this warranty inte account in determining
the possible consequences thar might arise with respect to the deferral of the
commencement of che Privare Annuicy; and

WHEREAS, the parties have reviewed the pessible consequences that might
arise with respect to the anricipared actual life expecrancy of Charles Wyly, Ir; and

WHEREAS, 2 physician’s health report shall be artached hereto subsrantiadng
such facr within poe (1} year of the execution of this Agreement; and

© WHEREAS, Mr. Charles Wyly, Jr. desires the deferral of the private annuity
until hiy anticipated retirement; and

WYLY 03949

Permanent Subcommittee on Investipations
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WEHEREAS, che obligor, Soulieana Limirzd, agrees to defer the Private
Anmuiry frog the sixry-eighth (68%) birthday of the Anauitanr, Charles Wyly, Ir.,
W 2001 to the sevenrythird (73%) birthday of the Anrmuirant,

2006; and

"WHEREAS, the Private Anmuity Agreement is capable of being amended
puorsuant 1o Section XXI which staves thar *{Tidy Apreemest may be amended,
adrered, supplemented, or modified (herein collecively called an amendment™), and
any provision hercof waived, bur oaly by 3 wrinten agreement execured or signed by
all the parties hereto or by the party ta whom such umendmeat or waiver relates or is
applicable.”

NOW THEREFORE, the parties agvee to amend the Privare Annuity Agreement to
pravide that the commencement of the Private Annuity shall be the sevency-chird (737
birthday of the annuitagt, -2006.

igor: Mr. Chacles Wyly, Jr.:
Soulieana Limited
WYLY 03950

PSI00009470
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RETI Rl iﬁENsT
INCORPORATED
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To: Michelle Boucher From: Eric Ammann
Fax:  345-948-2519 Pages; 6 (including cover)
Phome:  214-572-9000 vate: July 28,2004 ,3:00-p-m./ 0308 .77
&
Re: Revised Letters cc:

O uUrgent [ ForReview [l Please Comment (I Please Reply U please Regycle

* Comments:
Michelle —

Enclosed are the revised letters which reflect your changes. Please note we have
added our standard disclaimer at the end of each of the letters.

For the letter which will apply to the contracts currently in pay status, we have added
an exhibit which details the calculation of the interest portion on the supplemental
payment; hopefully, this meets your needs. If not, please let me know how we can
improve the information.

{ have a busy week next week and will be out of the office Thursday and Friday at a
client meeting. if possible, | would like to finalize these latters by Tuesday in order to
meet your July 31% deadline.

Thanks Michele. You can reach me at either (214 (I o 21+) QD
Eric

2505 N, Plano Roaid, Ssute 3300
Richardson, TX 75082

(214) 372-9000

fane (714 572.9690

Permanent Subcommittee on Investigations CONFIDENTIAL
SECI00066449
EXHIBIT #66 - FN 724 ECI00066449
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July 23, 2004

Mr. Francis Webb

c/o Little Woody Limited

Trident Trust Company (I0M Limited)
P.O.175

12-14 Finch Road

Douglas, Isle of Man

British Isles, IM99 1TT

Re:  Medifications to the Private Annuity between Little Woody Limited
and Charles J. Wyly, Jr. dated April 15, 1992 (the “Contract”)

Dear Mr. Webb:

Upon review of the circumstances involving the 1998 amendment to defer the commencement
date of the Contract by five years, | am recommending a change 1o the calculation of the delayed
annuity payment amount. This change results in an increase in the annual annuity payment from
$1,363,B89 to $1,459,871, an increase of approximately 7.04%.

When the original deferment calculations were completed several years ago, the discount rate
used was the rate (based upon 120% of the Applicable Federal Mid-term Rate) in effect at the
end of the year that the contract was modified (1998). Thus, the discount rate used was the
December, 1998 Federal Mid-term Rate of 5.4%. However, the Contract amendment was
effective eleven months earlier in January of 1998. Furthermore, this eleven month period
experienced a significant change in the Federal Mid-term Rate, as the January 1998 rate was
7.2%.

The discount rate basis of 120% of the Federal Mid-term Rate was used since it was consistent
with the terms of the contract and the valuation principles outlined in Internal Revenue Code
Section 7520 and related regulations. In effect since May 1, 1989, IRC Section 7520 specifies
the basis and actuarial factors for certain types of annuity valuations. The discount rates under
IRC 7520 are variable to reflect current market conditions; the applicable discount rates are
updated monthly.

Given this degree of change in the applicable discount rate between January and December of
1998, coupled with the valuation principle that an amendment to the terms of the Contract that
affects the timing of the receipt of the annuity payments should be accomplished based upon a
current market discount rate, the new payment amount of $1,459,871 is the more appropriate
payment value for the Contract amendment which was effective in January, 1998.

CONFIDENTIAL
SECI00066450
PSI00078317
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Mr. Francis Webb Page 2 July 23. 2004

Summarized below is a history of the calculated aonuity payments for the Contract:

Annual Payment

s Annuity payment under the original terms of the
Contract, based upon an age 65 benefit
commencement date
3 909,050
= Original calculation related to the 1998 amendment
to delay commencement of the annuity to age 70,
using the December, 1998 discount rate of 5.4% $ 1,363,889

* Revised calculation related to the 1998 amendment
to delay commencement of the annuity to age 70,
using the January, 1998 discount rate of 7.2% $ 14593871

This revision, which reflects the current market discount rate in effect at the time of the Contract
maodification, is consistent with the calculation methodology found in the commercial annuity
marketplace.

Since the first payment under the Contract was made to Charles J. Wyly, Jr. on Novernber 1,
2003 in the amount of $1,363,889, a supplemental payment should be made to him to reflect the
revised higher annual payment amount under the contract. We have calculated the supplemental
payment amount to be $99,051, which is the difference between the revised and the previous
annual payments (81,459,871 - $1,363,889), accumulated with monthly interest to July 31, 2004.
The monthly imterest rate credited was equal to the published 120% Applicable Federal Mid-term
Rate for the months of November, 2003 through July, 2004. Attached is an exhibit detailing the
calculation of the interest accumulation on the supplement payment from November 1, 2003 to
July 31, 2004.

Retirement Horizons’ role with respect to the private annuity contracts is strictly confined to
providing actuarial calculations of the contract values using mortality and discount rate
assumptions consistent with the calculation terms specified in the language of the annuity
contracts. Retirement Horizons is not offering an opinion as to either the legal or tax status of
these private annuity contracts.

Please call me at (214) 572-9000 if you have any questions regarding this information,

Sincerely,

Eric Ammann, FSA
Principal

Encl.

CONFIDENTIAL
SECI00066451
PSI100078318
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R7/28/04

10:40am P, 204

Calculation of Supplemental Payment

for

Little Woody Private Annuity Contract

Monthly Accumulated
Annual 120% Monthly 120% Accumulation Supplemantal
Month AFR Rate AFR Rate Factor Payment - end of mo.
Supplamental annuity payment amount without inferest $95,982
Interest accumulation to July 31, 2004
November, 2003 3.99% 0.3325% 1.003325 $96,301
December, 2003 4.26% 0.3550% 1.003550 $96.,643
January, 2004 4.23% 0.3525% 1.003525 $96,984
February, 2004 4.13% 0.3442% 1.003442 $37.317
March, 2004 4.01% 0.3342% 1.003342 $97,643
April, 2004 3.80% 0.3167% 1.0031867 $97.852
May, 2004 3.81% 0.3175% 1.003175 $98,263
June, 2004 4.67% 0.3892% 1.003892 $98,645
July, 2004 4.94% 04117% 1.004117 $99,051
Interest portion of supplemental payment £3,063
supple.pay.xls 7/23/2004
CONFIDENTIAL
SECI00066452

PS100678319
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MILLIMAN & ROBERTSON, INC.
9400 North Central Expressway, Suite 1000
Dallas, Texas 75231-5030
(214) 863-5500
Facsimile Transmittal Sheet
Fax: (214) 863-5504
Date: March 3, 1988 Total Number of Pages: 2
Tima: 315PM i .ww ~
To: Michelle Boucher %
Firm: Maverick Capital
Fax#: (345)948-2519
Fram: Erc Ammann
Client Code: MAV Managear's Code: 02
COMMENTS
Michelle
Enc]osedaretwouhibits h g the updated ity valuations as of D ber 31, 1998 which reflect
the dates for most of the it tra ‘With the i
commencement dates deferred five years, the curcent valuation of these contracts decreased sngnﬁcanﬁy

Please Iet me know if you have any questions.

Eric

Our facsimile machine is & Canon L-770, if you receive an or

<R (214) 863-5500 "I

Permanent Subcommittee on Investigations
EXHIBIT #66 - FN 724

CONFIDENTIAL
SECI00028268
PSI00040135
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MILL LN IUDEIK T DLN PAGE B2

Private Annuity Valuations (Revised* 3/3/99)
for Sam, Charles, and Caroline Wyly

____Month . . Xear
Calulation Data: L- —-_12.*—1 [ s ﬁj
Discount Rate {120% AFR): [ sagw |
Rounded Discount Rate: rj‘ 5'74592“']
Sam Wyly
West Carroll 586,674 3,702,603
Morehouse 600,534 3,790,076
Richland 704,009 4,443,125
Tensas 880,352 5,429,833
East Baton Rouge 1,538,342 9,696,124

EEREE

y403,050 6,046,382
708,645 4,713,892

56,279

) ] {0, F$7653
We have updated the present values of the above private annuity contracts as

December 31, 1998. The discount rate used in determining the present values was 5.4%,

which is 120% of the Decamber 1998 Applicable Mid-Term federal Rate (120% AFR)
rouinded io the nearest 0.2%

* The revised valuation reflects the January 1998 amendments to the original private
iggty agreemerits {o defer the scheduled annuity commencement date by five years.
.

ve;prrrans— __z[2[97

Eric K. Ammann, FSA

WylAnn. WK4

CONFIDENTIAL
SECI00028269
PSI00040136
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Annuities
Value at 12/31/98
Annuty Date of Value at
Qwmer Number Name Agreament Quanti 1273188
Sam Wyly 82V West Carrofl, Limited 4/15/92 2,525,000 3,702,603
az2-v) Morehouse, Limited 4115/92 2,584,653 3,790,076
92-vit Richland Limited 411592 3.030.000 4,443,125
Q2.vilt Teonsas Limited 413,82 3,701,280 5,429,833
g24X East Carrolf Limited 41592 8,420,875 12,348,181
892-X East Baton Rouge Limited 4/13/92 5,609,375 9,696,124
a6-Vi Locke Limiled 2022196 23,624,900 18,780,577
98-vit Moberty Limited 37ig6 19,620,000 15.988.475
26-vIit Audubon Asset Limited 2/22/96 13,779,600 11,537,336
861X Yurta Fat Limited 2/22/96 2,395,350 2,005,571
96-X. Devolien;Limitad 222/98 13.585:320 34673
104,861,322
Charles Wyly 924 Little Woody Limited 4/15/92 4,241,129 6,045,982
82-4 Roaring Creek Limited 4/13.92 3,304,687 4,713,892
Qa2 Roaring Fork Limited 415192 4,241.141 6,101,373
9z-v E\ASO SA Mawan Limited 4/13/92 3,304,687 4,756,279
96 Soulieana Limited /2296 11,169,950 8,269,042
961 Elysium Uimited 37196 10,464,000 8,467,006
96l Quale Limited 2/22/96 11,455,925 9,506,351
8-tV Elegance Limited 22296 6,792,680 5,636,609
SAa8TTH
Donnle Miller 96V Ramona Limited 2122196 066,840 1,746,835
Evan Wyly 96-Xit Oortmund Limited 22296 4,334,490 8,558,840
86-Xlit Allantis Limited 3/7/96 902,000 1,655,443
10214083
CONFIDENTIAL
SECI00028271

PSI00040138
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smamenns = Redacted by the Permanent

Subcommittee on Inves{_igations

2

% e EA
5% e

cc
Subject: annuity valuations

"Michelle Boucher = To Shan Robenson/—
: .

05/16/2000 01:55 PM

I spoke with Eric Ammann today. 1 think they should recalculate the annuity
payments as follows:

Extension occurred Jan 1/98

Leave payments and valuataions as 1s through 12/31/97.

Take 12/31/97 valaation and project new payments forward using new
effectivel/1/98 discount rate.

Re-value 12/31/%8, 10/15/99 and 10/31/9%92 using new annual payments with
applicable discount rates.

I think this 1s a better approach then going back to the origination date and
projecting out £o the new payment commencement dates, for the following

- one, I think 1t should give it gives a lower valuation as the discount rate
has dropped.
~ secondly, 1t 1s consistent with the timing of the decision being made
to extend the paymnent start date

Eric Ammann deesn't fully understand the anpuities, and 1s not happy to tell
us which way to go>. Since it could be a tax issue - I think we should as
attorney's or accountants - I'm happy to run it by Rodney, but maybe Keeley
should consider 1t too, or even think about asking EY. Let me know —~ I
wanted your thougnts before apprcaching Rodney/Keeley.

I also gave Eric Ammann a heads up on a possible sale or surrender of the
anrnuity ~ to get 1im thinking about who we should talk to within M&R - if we
choose to. Eric indicated that it might be sensible to have

CW/SW's health status evaluated to determine where they would fit on the

general populaticn mortality tables - and that may Jjustify an ‘adjustment’ to
the standard valuation.

Michelle

H
1
13 - attl.htm

Confidential
SEC_ED00048169

Permanent Subcommittee on Investigations

EXHIBIT #66 - FN 725

PSI ED00048169
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WYLY PARTNERSHIPS Stargate investment, Ltd.
November 30, 2001 Shs/Face Book FMV
ASSETS
CashiManey Market 48,181 ] 48,181
iAnnusties ! 87,102,190
Notes Receivable: L
CJW, Jr trevocable Trust ! 25.487.656 25,487,656
€0W rrevocable Trust 3 26,054,111 26,058,111
Accrued interest Receivable 1 2,1127,574j [ 2,147574
TOTAL ASSETS 53,737,522 140,838,712
LIABILITIES
; 8] i
: g! 0
TOTAL LIABILITIES g 0
CAPITAL
Charles & Caroline Wyly Revocable Trust TDG.DOOUUO%i 140,838,712
i
TOTAL CAPITAL - 100.000000% 53,737,522 140,839,712
TOTAL LIABLITIES & CAPITAL | §3,737,522 140,839,712
Permanent Subcommittee op Investigations CONFIDENTIAL
EXHIBIT #66 - FN 726 SECI00033346

PS100045213
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1Z2/81/28 21:67pm P. BDZ

RETIREMENT

COR!ORATE

December 31, 2003 Via Fax;: (345) 949-2519

Z

Ms. Michelle Boucher

5% Floor Harbour Place
South Church Street
Grand Cayman

BWI

Re: December 31, 2003 Valuation of Private Annuity Contracts
Dear Michelle:

[ have updated the valuation of the private annuity contracts that were issued in April of
1992 1o Charles Jr., Caroline and Sam Wyly and the 14 additional contracts that were
issued in Pebroary and March of 1996 to various individuals. These valuations reflect the
changes to the commencement dates and payment amounts that were made by the January
1998 amendments.

The attached Exhibit A shows the valuation results of the 1992 annuity contracts, while:
Exhibit B shows the values of the 1996 annuity contracts. The present values of these
contracts were determined as of December 31, 2003.

Consjstent with past practice, the contracts have been valued using a discount rate equal to
120% of the Pederal Mid-Term Rate. This rate for December 2003 was 4.26%, and when
rounded to the near 2%, resulted in the valustion discount rate of 4.2%.

The contract values as of December 31, 2003 have inereased since a year ago due to the,
distount period being a year shorter.

Retirement Horizons’ role with respect to the private annuity contracts is strictly confi ncd
10 providing an updated caleulation of the contract values using mortality and discounty fate
assumptions consjstent with the calculation terms specified In the language of the azmux:y
contracts. Retirernent Horizons is not offering an opinion as to either the legal or tax stams
of these private annuity contracts,

2505 N. Plano Road, Suite 3300
Richardson, Texas 75082

214 ~ §72-9000

Fax 214 + 572-5090

Permanent Subcommittee on Investigations

CONFIDENTIAL
EXHIBIT #66 - FN 727 SECI00028322

PSI00040189
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12/81/28 S1:E7pm P.. 223

Ms. Michelle Boucher -2 December 31, 2003

Please call me at either (214- or (214)_& you have any questions
regarding these calculations or if I can be of any additional assistance with regpect to the
annpuity contracts.

Sincerely, msmmune = Redacted by the Permanent

f . W Subcommittee on Investigations

Eric Ammann, FSA
Principal

Eunclosures

CONFIDENTIAL
SECID0028323
PSI0040190
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