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NOMINATIONS OF MICHAEL BRUNSON WAL-
LACE, TO BE U.S. CIRCUIT JUDGE FOR THE
FIFTH CIRCUIT AND VANESSA LYNNE BRY-
ANT, TO BE U.S. DISTRICT JUDGE FOR THE
DISTRICT OF CONNECTICUT

TUESDAY, SEPTEMBER 26, 2006

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC

The Committee met, pursuant to notice, at 3:33 p.m., in room
226, Dirksen Senate Office Building, Hon. Arlen Specter, Chairman
of the Committee, presiding.

Present: Senators Sessions, Cornyn, Brownback, Leahy, and Ken-
nedy.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Chairman SPECTER. The Judiciary Committee will now proceed
with the nomination of Michael B. Wallace to be U.S. Circuit Judge
for the Fifth Circuit, and following that, the hearing for Vanessa
L. Bryant to be U.S. District Judge for the District of Connecticut.

As is our practice, we will hear, first, introductions from the Sen-
ators. With the nomination of Mr. Wallace listed first, we will turn
at this time to the distinguished Senator from Mississippi, Senator
Lott.

PRESENTATION OF MICHAEL B. WALLACE, NOMINEE TO BE
CIRCUIT, JUDGE FOR THE FIFTH CIRCUIT, BY HON. TRENT
LOTT, A U.S. SENATOR FROM THE STATE OF MISSISSIPPI

Senator LOTT. I cannot get my microphone to work here, Mr.
Chairman.

Chairman SPECTER. We will take that up with the Rules Com-
mittee, Senator Lott.

[Laughter.]

Senator LOTT. I think I know somebody there that maybe can
help us with that.

Chairman SPECTER. If we cannot get an adequate appropriation.

Senator LOTT. We may have to redecorate this whole room, as a
matter of fact.

Chairman SPECTER. I want to say at the outset that it was not
planned that way.

[Laughter.]

o))
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Senator LoTT. Well, thank you very much, Mr. Chairman. My
senior colleague, Senator Cochran, is attending a briefing that I am
sure the Chairman is familiar with. We thank you for going ahead
with this hearing today for these very fine nominees that have
been submitted by the President.

I know Senator Cochran will have some personal remarks, but
let me just take a few minutes to say that I am pleased to be here
and to support the nomination of a gentleman and an outstanding
lawyer that I have known, he and his family, for probably 30 years
Now or more.

It is one of those cases where I knew his parents. He is from Bi-
loxi, Mississippi, a great international city that has been through
an awful lot in the last year. So, I have known his family, he and
his wife and children. They are here. Brilliant daughters, all of
them. One of his daughters actually worked in my office. So, I
know this nominee quite well.

I have always been tremendously impressed with his intellect,
his character, and even his athletic ability. After he finished at Bi-
loxi High School, he went to Harvard University.

I questioned his wisdom on that, but he did go and actually
played football. He graduated cum laude from Harvard University.
He received his J.D. from the University of Virginia Law School in
1976, where he served on the Law Review and was in the Order
of the Coif.

After he graduated, he clerked for a Supreme Court Justice in
Mississippi, Harry G. Walker, and then Associate Justice William
H. Rehnquist of the U.S. Supreme Court.

Following his Supreme Court clerkship, he returned to Mis-
sissippi and took his father’s place in a small Biloxi legal partner-
ship. During his 2 years with Sekul, Hornsby, Wallace & Teel—and
one of the esteemed members of that law firm is actually here
today, Claire Hornsby is a pioneer for women in the legal profes-
sion in our State and in this area. Mike participated in the general
practice of law.

From 1980 to 1983, he worked in Washington, DC for me, first
as a research assistant with the Republican Research Committee
in the House of Representatives, then following my election as
Whip in the House, as counsel in the Whip’s office.

In 1983, he became an associate with the Mississippi firm of
Jones, Mockbee & Bass in Jackson, and became a partner. The
firm merged with one of the most renowned law firms in the State,
Phelps Dunbar, where he remains a partner today.

His practice focuses on complex commercial and constitutional
litigation and includes a significant amount of appellate work.

Though he was embarking on what would become a widely re-
spected and successful private practice, Mike continued his commit-
ment to public service through the end of the 1980s. He served as
Director of the Legal Services Corporation, a Presidential ap-
pointed and Senate confirmed position, from 1984 to 1990.

Mike Wallace has never ducked tough issues or difficult issues.
In more cases than not, he did a very persuasive job on the evi-
dence, or with the knowledge that he had, was successful in the
courtroom and in every walk of life that he has participated in.
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One of his law partners indicated that he has prevailed in about
80 percent of the appellate cases that he has handled.

He has been criticized for unapologetically and vigorously assert-
ing arguments for his clients, which is ridiculous, given that that
is the obligation of every attorney.

He has been criticized sometimes for things he did while working
for me. I was the person in the leadership position. He worked
under the direction of the person he was serving. So, I feel particu-
larly aggrieved when I see those sort of unfair allegations.

He has handled cases at every possible level in both State and
Federal judicial systems, including, in 2002, he argued and won a
case before the U.S. Supreme Court.

I have been very concerned by some of the charges that have
been leveled against him by nameless, faceless detractors who have
questioned his fitness to be a judge. Those critics could not be more
wrong.

He is one of the most qualified people you could possibly find to
serve on an appellate court, as is evidenced by his background, his
education, his experience, his Washington experience, his working
at the Supreme Court. I know him to be a considerate, personable,
courteous, kind, and thoughtful family man.

He is active in his church, Trinity Presbyterian, where he has
not been content just to sit on the back pew. He has been aggres-
sively involved, teaching a very popular Sunday school class, and
recently he traveled with his church and a predominantly African-
American Baptist church to Honduras to build houses for the poor.

Bishop Ronny Crudup of the New Horizon Church in Jackson, in
his letter to the Judiciary Committee, had this to say of Mike after
he helped form a partnership between New Horizon and Trinity
Presbyterian: “It was the hard work of Michael Wallace and other
progressive, open-minded, Christ honoring leaders at Trinity Pres-
byterian Church who, in a year’s time turned an awful decision
(not to enter the partnership) into a premier interracial church
partnership in the State of Mississippi.”

Throughout his life, Mike has shown a calling to public service.
I have listed some of the things. He served in legislative roles and
as Chairman of the Legal Services Corporation where, in my opin-
ion, he took actions to deal with some of the problems that that en-
tity had.

After years of having to fight almost every year over its funding,
after it was really changed and focused toward providing indigent
legal services, has from that day to this annually gotten funding,
including as far back as the Reagan administration, without fights
because we are generally satisfied that they are doing what they
should be doing.

During the impeachment trial of President Clinton, I needed
good legal counsel. Once again, Mike left his law firm to come and
work with me as we tried to do the right thing in those uncharted
waters.

Many would disagree with how we did it, or whether we did it
at all, but I think most would agree we did it responsibly, carefully,
within the Constitution, in a timely fashion, and in a way that
most people would think was a credit to the institution. Mike
helped with that.
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So I am here, Mr. Chairman, to say that I have every confidence
in this lawyer. I think he is one of the most brilliant legal minds
I have ever known, and I think he would be a credit to the Fifth
Circuit Court of Appeals. I put my full support behind his nomina-
tion.

Thank you for having this hearing.

[The prepared statement of Senator Lott appears as a submission
for the record.]

Chairman SPECTER. Thank you very much, Senator Lott.

We turn now to the senior Senator from Mississippi, Senator
Cochran.

PRESENTATION OF MICHAEL B. WALLACE, NOMINEE TO BE
CIRCUIT, JUDGE FOR THE FIFTH CIRCUIT, BY HON. THAD
COCHRAN, A U.S. SENATOR FROM THE STATE OF MIS-
SISSIPPI

Senator COCHRAN. Mr. Chairman, I am pleased to join my friend
and colleague in the Senate to support the nomination of Mike
Wallace to serve as a member of the Fifth Circuit Court of Appeals.
Mike is exceptionally well qualified to serve as a member of this
court. He is a highly skilled lawyer with a wide range of experience
that will enable him to serve with distinction.

Mike is joined today, as you have probably been advised, by
members of his fine family and fellow lawyers from our State. His
wife, Barbara, is a lawyer in Jackson, Mississippi. His daughter,
Molly, is pursuing a Master’s degree in Speech Pathology at the
University of Memphis. His daughter Ellie is a junior at the Uni-
versity of Southern California. His daughter Grace is a junior at
St. Andrew’s Episcopal School in Jackson, Mississippi. His sister,
Jane May Daughtery of Biloxi is here as well.

Mike’s long-time former law partner and my good friend, Claire
Hornsby of Biloxi is here. She is a former president of the Harrison
County Bar Association and was the first woman to practice law
in the Mississippi Gulf Coast. She is here supporting Mike’s con-
firmation.

Other distinguished Mississippians in the legal profession who
know Mike Wallace well are here: Reuben Anderson, former State
Supreme Court Justice in Mississippi, who is now Mike’s partner
at the law firm of Phelps Dunbar.

And my former classmate from the University of Mississippi,
Scott Welch, who practices law with Baker Donaldson in Jackson
and currently serves on the American Bar Association’s Board of
Governors, is here to support Mike Wallace.

Mike graduated cum laude from Harvard University in 1973. He
attended the University of Virginia School of Law, where he served
on the Law Review, a top student at that university. He was a
member of the Order of the Coif.

After graduating from law school, Mike clerked for Justice Harry
Walker on the Supreme Court of Mississippi, and then for Asso-
ciate Justice William H. Rehnquist in the U.S. Supreme Court.

He then joined the law firm of Sekul, Hornsby, Wallace in Biloxi,
where he practiced for 2 years and then came to Washington to
serve as an Assistant Research Analyst for the U.S. House Repub-
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lican Research Committee, when my friend, Senator Lott, was
Chairman of the Research Committee.

Then he served as counsel, as Senator Lott pointed out, during
the impeachment proceedings. But after he was counsel to the Re-
search Committee, he served in the Whip’s office as counsel in the
House.

Well-versed in a wide range of legal matters, a top student every-
where he has ever been, widely respected, and justly so. He has
been involved with complex litigation.

In our State, if you had a tough lawsuit you went to see Mike
Wallace. If you had something complicated to figure out, you con-
sulted with Mike Wallace. He has been involved in litigation in
State and Federal courts throughout the United States.

In 1999, Mike was called on for the toughest job ever, to serve
as impeachment counsel to the Senate of the United States. My
friend and colleague was the Majority Leader of the Senate at that
time and he tried to find the best, the smartest, the most capable
person to help us do that job and do it right, and consistent with
the Constitution and the laws of the United States, and in a fair
manner that would reflect credit on the country and the U.S. Sen-
ate.

He achieved that result. He served the Senate during a very dif-
ficult challenge to this institution’s fitness to serve as a court of im-
peachment of the President of the United States. Think about that.

I hope the Committee will carefully review the nomination. The
President has chosen well, and I recommend the Committee report
favorably his confirmation to the Senate.

Chairman SPECTER. Thank you very much, Senator Cochran.

As is the practice after the introductions are made, Senators do
not customarily remain. So if you choose to exit, people will under-
stand the practice of the committee.

We now turn to Senator Christopher Dodd, for the introduction
of Vanessa L. Bryant to be U.S. District Judge for the District of
Connecticut.

Senator DoDD. Mr. Chairman, this is a Rules Committee matter
again with the microphone.

Chairman SPECTER. Well, let the record show that both the
Chairman and Ranking Member of the Rules Committee have had
first-hand evidence of the need for further additional funding for
the Judiciary Committee so that we can secure adequate equip-
ment.

[Laughter.]

Senator DoDD. A pretty shoddy way of doing that.

Chairman SPECTER. And may the record further show that it was
not a preconceived plot.

[Laughter.]

PRESENTATION OF VANESSA LYNNE BRYANT, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF CONNECTICUT, BY
HON. CHRISTOPHER DODD, A U.S. SENATOR FROM THE
STATE OF CONNECTICUT

Senator DopD. Well, thank you very much, Mr. Chairman. I am
pleased to be here today with my colleague, Senator Lieberman, in
introducing Judge Vanessa Bryant of Avon, Connecticut to sit on
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the U.S. District Court for the District of Connecticut. We thank
the Committee for taking the time to hear her and to allow her to
be before the Committee.

I want to congratulate Judge Bryant on her nomination to the
U.S. District Court. I would also like to acknowledge the members
of Judge Bryant’s family who are here today. She is joined by her
husband, Tracy Rich, who is the Executive Vice Chairman and
General Counsel of the Phoenix Company in Hartford, Connecticut;
her son Bryant, a student at Bowdoin College; her daughter Dana,
who is a student at Oberlin College; and her mother Muriel, who
is here as well. So, it is a pleasure for us to welcome them to this
Committee room.

I would also note, Mr. Chairman, that the Attorney General of
Connecticut, Richard Blumenthal, is here to speak as well on be-
half of our nominee, along with the State president of the NAACP,
Scot Esdaile, among other people from Connecticut who have come
down on behalf of this nominee.

President Bush nominated Judge Bryant to fill the vacancy cre-
ated by U.S. District Court Judge Dominic Squatrido, on the rec-
ommendation of Connecticut Governor Jodi Rell. Governor Rell had
a number of potential candidates, Mr. Chairman, to fill this seat,
but she was most favorably impressed with Judge Bryant, as we
are, and hence our presence here this afternoon.

Judge Bryant is a product of Stanford and Norwalk public
schools. She graduated from Howard University with Honors, and
went on to receive her law degree at the University of Connecticut.

Upon graduation from law school, Judge Bryant was hired as an
attorney for the Hartford firm of Day, Berry & Howard, one of our
most distinguished law firms in the State of Connecticut, and sub-
sequently worked for the Aetna Life & Casualty Company and
Shawmut Bank.

From 1990 to 1992, Judge Bryant served as vice president and
general counsel of the Connecticut Housing and Finance Authority,
which finances the construction of affordable housing and helps
low-income families purchase their own homes.

She later served as managing partner at the Hartford-based law
firm of Hawkins, Delafield & Wood. In 1998, former Governor Ro-
land nominated Judge Bryant to the Connecticut Superior Court,
to which she was easily confirmed, I may point out.

In 2003, she was elevated to become the administrative judge in
the Litchfield Judicial District. Judge Bryant rose the next year to
her current position as the presiding judge for the Hartford Judi-
cial District, Civil Division, overseeing all civil cases in the Hart-
ford court and assigning the caseloads for judges under her juris-
diction.

Outside of the courtroom, Judge Bryant has devoted, Mr. Chair-
man, a great deal of her time to important volunteer work in Con-
necticut through the Oliver Ellsworth Inn of Court. She has served
as a mentor and role model for young attorneys in our State. It is
also notable that, if confirmed, Judge Bryant will be the first Afri-
can-American woman to serve on the Connecticut Federal bench.

As someone who supports this nomination of Vanessa Bryant to
the U.S. District Court for the District of Connecticut, I want to
thank you, Mr. Chairman, and the Committee for scheduling this
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confirmation hearing today, and to know that we support this nom-
ination very strongly and hope the Committee will look favorably
upon this nomination.

Chairman SPECTER. Thank you very much, Senator Dodd.

We now turn to Senator Lieberman.

PRESENTATION OF VANESSA LYNNE BRYANT, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF CONNECTICUT, BY
HON. JOSEPH 1. LIEBERMAN, A U.S. SENATOR FROM THE
STATE OF CONNECTICUT

Senator LIEBERMAN. Thanks very much, Mr. Chairman, Senator
Cornyn. I am glad to join with my senior colleague, Senator Dodd,
in introducing Judge Vanessa L. Bryant to your Committee at this,
her confirmation hearing on her nomination to become a U.S. Dis-
trict judge, but to also say that we are not just here to introduce
her, but to endorse her and to urge the Committee to favorably re-
port on her nomination to the bench.

As Senator Dodd said, Judge Bryant’s name was originally raised
by Governor Rell, our colleague, as Governor of our State. I had not
known her before, but I have gotten to know her. I have reviewed
her record.

I have heard from people who have worked for her, with her, ap-
peared against her in court, appeared before her in her time as
judge, and the reports are extremely favorable, coming from people
whose judgment I respect and whose standards are high.

Senator Dodd spoke to the facts of Judge Bryant’s biography, her
curriculum vitae. I would just say that at each stage of this career,
considerable experience in the private sector, some in the public
sector before she went on the bench, and then from the time she
haigone on the bench she has, in my opinion, performed very, very
well.

Judge Joseph Pellegrino, who is the Chief Court Administrator
in the State of Connecticut, whose duties include assigning judges,
considering their service, recommending judges for promotion, has
in one public statement, a statement to us on Judge Bryant, called
her “a super-star”. That is a very, very high compliment from a de-
manding member of the Connecticut bench who is the Chief Court
Administrator.

The facts speak to this. As an administrator, Judge Bryant has
a proven record in both the Hartford and Litchfield courts, where
she has worked on speeding up clogged caseloads.

When Judge Bryant took over the Hartford Judicial District Civil
Division in September of 2005, there were just over 2,100 civil
cases pending. By December of 2005, four or 5 months later, that
number was reduced by nearly 25 percent, to 1,594.

I will say also that as a trial judge, Judge Bryant had a reversal
rate of 6.4 percent, which is to say, in only 6.4 percent of the cases
that she rendered decision in which were appealed, only 6.4 per-
cent of the time was she reversed. That is an enviable record.

Even with her heavy workload, she has found time to volunteer
both her professional skills to young lawyers, as Senator Dodd indi-
cated, and also at her church, the Asylum Hill Congregational
Church in Hartford.
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She is here with her family. It is a wonderful, proud, involved
family of citizens. Her mother, proud mother, justifiably proud, her
husband, two children.

I said I had not met Judge Bryant before she was nominated. 1
hope this will not bias the Chairman or the members of the com-
mittee. Her son did work in my purposive, but ill-fated, Presi-
dential campaign in 2004.

[Laughter.]

So, this speaks to his idealism, and I will say, generally, the good
judgment of the members of this family.

I know that there is some controversy around this nomination
from the Bar Associations. I would just say, personally, that I have
spent some time on the record here and I have listened to people
who have called, and I have read the letters of people who have
written. They are strong and they are positive. So, I come before
you to strongly endorse this nomination.

Senator Dodd said Judge Bryant should be confirmed on the
merits, but in this country that celebrates the breaking of barriers,
and all of us have had the opportunity at one time or another to
do so, it should not be passed over that, if confirmed—and I would
say when confirmed—dJudge Bryant will be the first African Amer-
ican woman to serve on the Federal bench in New England.

We are at the end of the session. We are going to recess at the
end of this week. Mr. Chairman and members of the Committee,
I hope you will find it possible, if not this week during the lame
duck session, to report this nomination to the full Senate. The Fed-
eral district bench in Connecticut is a busy one. I know probably
everybody says that to you.

Attorney General Blumenthal, who himself and through his As-
sistant AGs has appeared before Judge Bryant many times, can
testify more personally than I can, because I have not been there
in a while. But we need to fill this vacancy on the bench, and I
hope we will find it possible together to bring Judge Bryant to con-
firmation before the end of this calendar year.

Mr. Chairman, I thank you very much for your courtesy and I
wish the Committee well.

Chairman SPECTER. Thank you very much, Senator Lieberman.

As 1 said earlier, it is not the custom of introducing Senators to
stay beyond the point of their introduction, so people will under-
stand if you go back to your other duties.

Senator LIEBERMAN. Thank you, Mr. Chairman.

Chairman SPECTER. Michael B. Wallace, please step forward, and
Vanessa L. Bryant. We will swear you in together. If you will
please raise your right hands.

[Whereupon, the nominees were duly sworn.]

Chairman SPECTER. You may be seated, Mr. Wallace.

Judge Bryant, if you will sit back, we will take Mr. Wallace first,
as he is listed first on the agenda, and his nomination is for the
Court of Appeals.

Mr. Wallace, welcome to the Judiciary Committee.

Mr. WALLACE. Thank you, Senator.

Chairman SPECTER. It is our custom, if you would introduce your
family, we would appreciate your doing that at this time.
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Mr. WALLACE. I would be happy to do that. I was pleased that
Senator Cochran was able to do that. My wife, Barbara Wallace is
here with me. Our oldest daughter Kyle, who is a second-year stu-
dent at the University of Virginia Law School is here. And our
daughter Molly, and our daughter Ellie, and our daughter Gracie,
I think Senator Cochran told you what those young ladies were
doing. We are all pleased and happy to be here with you today.

Chairman SPECTER. Thank you, Mr. Wallace.

As is our custom, we will proceed now with whatever statement
you care to make to the committee.

STATEMENT OF MICHAEL BRUNSON WALLACE, NOMINEE TO
BE U.S. CIRCUIT JUDGE FOR THE FIFTH CIRCUIT

Mr. WALLACE. Thank you, Mr. Chairman. I do not have an open-
ing statement. I do want to thank the President for his confidence
in me. I do want to thank our two Senators, Senator Cochran and
Senator Lott, for their kind words today, for their many years of
friendship to me.

As Senator Lott mentioned, I am a Biloxian, and as a Biloxian
I certainly want to thank the American people you represent for
your generosity to us since the storm. It means very much.

And while it may seem a little odd, I want to thank my friends,
Rob McDuff and Carroll Rhodes, for coming all the way from Mis-
sissippi to testify against me today. I also thank, certainly, my
partner, Reuben Anderson and Scottie Welch, that the Committee
has invited.

I think the best way this Committee can find out the truth is to
hear from well-informed people in possession of the actual facts, to
hear from both sides. It works well in the courtroom and I know
it will work well today.

You have had my questionnaire for some time, and I do not think
there is any more I need to say, Mr. Chairman. I am happy to an-
swer your questions.

[The biographical information of Mr. Wallace follows.]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)
Full name (include any former names used.)
Michael Brunson Wallace
Address: List current place of residence and office address(es).

Residence:  Ridgeland, MS 39157

Office: 111 East Capitol Street, Suite 600
Jackson, MS 39201
Date and Place of Birth:

12/01/51; Biloxi, Mississippi

Marital Status (including maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es).

Barbara Louise Childs Wallace
Attorney at Law

Wise, Carter, Child & Caraway
600 Heritage Building

P.O. Box 651

Jackson, MS 39205-0651

Education: List each college and law school you have attended, including dates of
attendance, decrees received, and dates degrees were granted.

Harvard University, Cambridge, MA 9/69 to 6/73, B.A. 1973

University of Virginia School of Law, Charlottesville, VA, 9/73 to 5/76, J. D. 1976
Employment Record: List (by year) all business or professional corporations,
companies, firms, or other enterprises, partnerships, institutions and organizations,

nonprofit or otherwise, including firms, with which you were connected as an
officer, director, partner, proprietor, or employee since graduation from college.

6/74 1o 8/74 Chancery Clerk, Harrison County, Second District, Biloxi, MS;
Summer Assistant

6/75 to 8/75 Markbys, London, England; Summer Associate

9/75 to 5/76 The Research Group, Charlottesville, VA; Legal Researcher
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7/76 to 6/77
7/77t07/78
7/78 to0 6/80

7/80 to 1/81

1/81to 7/83

8/83 to 10/83

11/83 to 9/86
10/86 to date

7. Military Service:

11

Supreme Court of Mississippi, Jackson, MS; Law Clerk
Supreme Court of the United States; Law Clerk
Sekul, Hornsby, Wallace & Teel, Biloxi, MS; Partner

United States House of Representatives, Republican Research
Committee, Washington, D.C.; Research Analyst

Office of the Republican Whip, United States House of
Representatives, Washington, D.C.; Counsel

Administrative Conference of the United States, Washington,
D.C.; Legislative Consultant

Jones, Mockbee, Bass & Hodge, Jackson, MS; Associate
Phelps Dunbar LLP, Jackson, MS; Partner

Have you had any military service? If so, give particulars,

including the dates, branch of service, rank or rate, serial number and type of

discharge received.

I have not served in the military.

8. Honors and Awards:List any scholarships, fellowships, honorary degrees, and
honorary society memberships that you believe would be on interest to the

Committee.

I graduated cum laude from Harvard. At Harvard, I received the Harvard National

Scholarship, the Alfred P. Sloan Scholarship, and the National Merit Scholarship. I was

named to the Order of the Coif at the University of Virginia School of Law, where Y
served on the Virginia Law Review. :

9. Bar Associations:

List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of

any offices you have held in such groups.

Legal Services Corporation, Director from 1984 to 1990.

I belong to the Mississippi State Bar, and I have belonged to the Harrison County Bar and

the Hinds County Bar.

Charles Clark American Inn of Court; I served as Program Chair of the Inn of Court in

1998 and 1999
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Republican National Lawyers Association

Federalist Society, I have served on the National Practitioners Advisory Council of the
Federalist Society for approximately 10 years.

In 2000, I was inducted into the American Academy of Appellate Lawyers.

I am a member of the Appellate Advocacy Committee of the Defense Research Institute;
Iserved as its vice chair from 2001 to 2003, and I served as chair from 2003 to 2005.

Since 2004, I have served on the Bench-Bar Advisory Committee organized by Chief
Justice Jim Smith of the Supreme Court of Mississippi, and as a member of the Special
Committee on Judicial Election Campaign Intervention.
Other Memberships:List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you
belong.
The Mississippi State Bar is active in lobbying before public bodies. To the best of my
knowledge, none of the other organizations to which I belong engage in lobbying. In
addition to the legal organizations described above, I belong to Covenant Presbyterian
Church in Jackson.
Court Admission:  List all courts in which you have been admitted to practice,
with dates of admission and lapses if any such memberships lapsed. Please explain
the reason for any lapse of membership. Give the same information for
administrative bodies which require special admission to practice.

Supreme Court of Mississippi, 1976

Supreme Court of the United States, 1984

United States District Court, Southern District of Mississippi, 1978

United States District Court, Northern District of Mississippi, 1983

United States Court of Appeals for the Fifth Circuit, 1979

United States Claims Court, 1984

United States Court of Appeals for the Third Circuit, 1991

United States Court of Appeals for the Federal Circuit, 1984
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United States Court of Appeals for the Eleventh Circuit, 2003
United States Court of Appeals for the Eighth Circuit, 2004

There have been no lapses in membership except for the Fifth Circuit. The Fifth Circuit
was divided while I was working in Washington, and I learned that I needed to apply for
readmission when I returned home. I believe I was readmitted in 1984.

12.  Published Writings: List the titles, publishers, and dates of books, articles, reports,
or other published material you have written or edited. Please supply one copy of
all published material not readily available to the Committee. Also, please supply a
copy of all speeches by you on issues involving constitutional law or legal policy. If
there were press reports about the speech, and they are readily available to you,
please supply them.

Wallace, “Getting Control of the Record: Using Appellate Rules to Protect
and Present Your Case,” in A Defense Lawyer’s Guide to Appellate Practice
{Defense Research Institute 2004)

Craig & Wallace, “From the Crossing of the Rubicon to the Return of a
Republic, The Mississippi Supreme Court’s View of the Judicial Role,
1980 - 2004 (Federalist Society, 2004)

Wallace, “An Important Defense Tool,” For the Defense (April, 2004)
Wallace, “Persuading the Court,” For the Defense (July, 2001)

Certworthy (newsletter of the Appellate Advocacy Commiitee of the Defense
Research Institute), numerous short reports on committee activities 2001-05)

Wallace, “The Voting Rights Act and Judicial Elections,” in State Judiciaries and

Impartiality: Judging the Judges (National Legal Center for the Public Interest,
1996)

Wallace, “Out of Control: Congress and the Legal Services Corporation,” in L.
Crovitz & J. Rabkin, The Fettered Presidency; Legal Constraints on the Executive
Branch (1989)

Wallace, Ad Astra Sine Aspera: Chadha Transcends Adversity, Benchmark 13
(Fall 1983)

Wallace & Stamps, Corporate Free Speech and Campaign Finance in
Mississippi, 490 Miss. L. J. 819 (1978)
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14.

15,

16.

17.
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Heaith: What is the present state of your health? List the date of your last
physical examination.

My last full physical examination was on September 21, 2005. My health is excellent.

Judicial Office: State (chronologically) any judicial offices you have held, whether
such position was elected or appointed, and a description of the jurisdiction of each
such court.

None.

Citations: If you are or have been a judge, provide: (1) citations for the ten most
significant opinions you have written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings; and (3)
citations for significant opinions on federal or state constitutional issues, together
with the citation to appellate court rulings on such officially reported, please
provide copies of the opinions.

I have never been a judge.

Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were
elected or appointed. State (chronologically) any unsuccessful candidacies for

elective public office.

From1984 to 1994, 1 was an appointed member of the Administrative Conference of the
United States.

1 served as a director of the Legal Services Corporation, by appointment of the President
and confirmation of the Senate, from 1984 until 1990.

In 2004, Mississippi Governor Barbour appointed me to the Special Committee on
Judicial Election Campaign Intervention

I was the Republican nominee for Mississippi House of Representatives District 116 in
1979, but I was not elected.

Legal Career:

a. Describe chronologically your law practice and experience after
graduation from law school including:

1. whether you served as clerk to a judge, and if so, the
name of the judge, the court, and the dates of the period

5
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you were a clerk;

7/76t0 6/77 Law Clerk to the Honorable Harry G.
Walker, Justice, Supreme Court of
Mississippi, Jackson, MS

7/77t0 7/78 Law Clerk to the Honorable William
Rehnquist, Associate Justice, Supreme Court
of the United States, Washington, D.C.

2, whether you practiced alone, and if so, the addresses
and dates;

T have never practiced alone.

3. the dates, names and addresses of law firms or offices,
companies or governmental agencies with which you
have been connected, and the nature of your connection
with each;

7/78 to 6/80 Partner
Sekul, Hornsby, Wallace & Teel
958 Howard Avenue
Biloxi, MS 39533

7/80to 1/81 Research Analyst
House Republican Research Committee
1616 Longworth House Office Building
Washington, DC 20515

1/81to 7/83  Counsel
Office of the Republican Whip
1622 Longworth House Office Building
Washington, DC 20515

8/83 to 10/83 Legislative Consultant
Administrative Conference of the United
States, 2120 L, Street, N.W., Suite 500
Washington, DC 20037

11/83 to 9/86 Associate
Jones, Mockbee, Bass & Hodge
1080 Flynt Drive, Suite E
Jackson, MS 39208
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10/86 to date Partner
Phelps Dunbar LLP
111 East Capitol Street, Suite 600
Jackson, MS 39201

1/99 to 2/99  Special Impeachiment Counsel to the Senate
Majority Leader
United States Senate
Washington, DC

b. 1. What has been the genéral character of your law practice,
dividing it into periods with dates if its character has changed
over the years?

After leaving my second judicial clerkship, I returned home to Biloxi to take my father’s
place in his small firm with his three partners. For the next two years, I engaged in a fairly
typical small-city general practice. I did a great deal of domestic work, including contested
divorces, child custody disputes, and child support collections. I litigated several real estate
disputes, particularly eminent domain matters, as well as small commercial disputes. 1 also
administered several estates and guardianships, and handled a couple of appeals from bankruptcy
court judgments. In addition to the bankruptcy disputes, I litigated a couple of commercial
matters in federal court, but the overwhelming bulk of my practice consisted of litigation in state
courts, including appeals to the Supreme Court of Mississippi.

From 1980 through 1983, I served in Washington with Representative Trent Lott. While
he served as Chairman of the Republican Research Committee, I assisted him with research
projects for the Republican leadership, with special emphasis upon legal matters. After he
became Whip in 1981, I served as his counsel for the next three years. I assisted Representative
Lott in handling legal problems for his constituents, as well as advising him on legal matters on
the floor of the House. In addition, I participated in the primary work of the Whip’s office,
which was to communicate with Republican Members of the House. Before leaving Washington
to return to Mississippi, I worked for several months at the Administrative Conference of the
United States, assisting the Chairman on certain legislative matters of particular concern to him.

In November of 1983, I became an associate with Jones, Mockbee & Bass, a small
general litigation firm in Jackson, Mississippi. As an associate, [ worked on many of the same
types of cases as I had in Biloxi, although the mix was significantly different. I continued to do
some domestic practice, but not nearly as much as before. I undertook some plaintiffs’ personal
injury litigation for the first time. The bulk of my practice consisted of commercial litigation,
although much more complex and costly than in my previous experience. I also handled a small
amount of constitutional litigation, representing the Mississippi Republican Party in the
Congressional redistricting dispute following the 1980 census, and representing a discharged
state employee in a § 1983 claim.
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In 1986, Jones, Mockbee, Bass & Hodge merged with Phelps Dunbar, and I became a
partner in the new firm. My domestic work disappeared altogether, and I concentrated on
constitutional and commercial litigation. I also handled the appellate work concerning any trial
in which I'had been involved. As the years progressed, I was asked more often to handle appeals
from cases handled by other lawyers at the trial level. Although I continue my work in the trial
courts, about half of my practice now consists of appeals.

2. Describe your typical former clients, and mention the areas, if
any, in which you have specialized.

Because my present practice concentrates on major litigation, I have very few regular
clients. Because of my numerous contacts around the country, I am most typically retained by
businesses from other areas of the United States which have been sued in Mississippi. In recent
years, I have been asked by Philip Morris and Ford Motor Company to handle the great bulk of
their appellate work in Mississippi. I have also been involved in litigation on behalf of
Mississippi clients, but few Mississippi clients regularly engage in litigation of the magnitude
that I generally undertake. However, I have handled a substantial amount of such litigation on
behalf of Mississippi Baptist Health Systems and Wayne Farms, a major poultry producer.

c. 1. Did you appear in court frequently, occasionally, or not at ali?
If the frequency of your appearances in court varied, describe
each such variance, giving dates.

I appear in trial court regularly to argue motions and, when necessary, to try cases. I also
regularly argue matters before the Supreme Court of Mississippi and the United States Court of

Appeals for the Fifth Circuit, In 2002, I argued and won a case before the Supreme Court of the
United States.

I appeared in court much more often during my two years in Biloxi. Mississippi had not
yet adopted the Federal Rules of Civil Procedure, so there was very little discovery and no
summary judgment; accordingly, fewer cases were resolved short of trial. Moreover, in those
days I handled many small cases, instead of a few big ones. On the average, I was probably in
court two or three times a week. As an associate at Jones, Mockbee, Bass & Hodge, I appeared
in court approximately as often as I do now.

2. What percentage of these appearances was in:
(a)  federal courts: 20%
(b)  state courts of record: 75%
(c) other courts: 5%

My work load divides almost equally between state and federal court. However, because
of the greater frequency with which our state court judges agree to hold hearings, probably
seventy-five percent of my trial court appearances have been in state court. Iargue federal
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appeals and state appeals with equal frequency, generally averaging one or two of each every
year. Ihave also appeared in arbitrations and administrative proceedings.

3. What percentage of your litigation was:

(a) civil: 100%
(b) criminal: 0%

T have assisted in a couple of criminal matters on a pro bono basis. All the rest of my
practice has been civil.

4. State the number of cases in courts of record you tried to
verdict or judgment (rather than settled), indicating whether
you were sole counsel, chief counsel, or associate counsel.

1 estimate that I have tried approximately 50 cases,

During my two years in Biloxi, I probably tried 15 or 20 cases a year. One of my partners
would prepare the domestic cases for trial, and I would litigate them as chief counsel. On the
commercial and real estate cases, as well as the more complicated domestic cases, I would
generally prepare them for trial, and my father would assist me at trial.

During my three years as an associate at Jones, Mockbee, Bass & Hodge, I averaged two
trials a year. My recollection is that I tried one case as sole counsel and another as associate

counsel. On the remainder, I served as chief counsel, with the assistance of a partner or another
associate.

As a partner at Phelps Dunbar, I have probably tried between 20 and 30 cases. My best
estimate is that I have been associate counsel on a quarter of the cases, sole counsel on another
quarter, and chief counsel on the remainder.

5. What percentage of these trials was:

(a) jury: 10%
(b) . non-jury: 90%
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18,  Litigation: Describe the ten most significant litigated mattes which you
personally handled. Give the citations, if the cases were reported, and the docket
number and dates if unreported. Give a capsule summary of the substance of each
case. Identify the party or parties whom you represented; describe in detail the
nature of your participation in the litigation and the final disposition of the case.
Also state as to each case:

(a) the date of representation;

(b)  the name of the court and the name of the judge or judges before whom the
case was litigated; and

(c) the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

1. Carver v. Carver, Chancery Court of Harrison County, Second Judicial District.
This divorce was tried before Chancellor William Stewart for a period of several days in 1979.
On several occasions thereafter, Chancellor Stewart heard our petitions for citation for contempt
for failure to pay support. I represented a housewife whose husband of over twenty years, a
retired Army officer, wished to divorce her without alimony. Colonel Carver was successful in
obtaining the divorce, but Mrs. Carver was awarded substantial alimony and child support, as
well as reasonable attorneys’ fees and an equitable distribution of the assets of the marriage.
Numerous and successful contempt petitions were necessary to secure actual payment of the
award. The chief significance of the case is that the Court recognized and protected the
substantial contribution which an Army wife makes to her husband’s career, even in the absence
of gainful employment. My father, Thomas L. Wallace of Biloxi (now deceased), assisted me in
the trial of this case. Colonel Carver’s counsel was George Lewis of Ocean Springs, Mississippi
(now deceased).

2. Shewbrooks v, AC&S, 529 So.2d 557 (Miss. 1988). I filed this action in the
Circuit Court of the First Judicial District of Hinds County against numerous asbestos-related
businesses on behalf of two Delaware residents whose statute of limitations at home had already
expired. Circuit Judge William Coleman dismissed the complaint under the doctrine of forum
non conveniens, because the plaintiffs were Delaware residents and their exposure to asbestos
had taken place in Delaware. The judgment was initially affirmed by an equally divided
Supreme Court of Mississippi. The Supreme Court, however, granted our petition for rehearing
and reversed by a vote of 5 to 4. The case established the proposition that the doctrine of forum
non conveniens would not be applied in Mississippi to deprive non-resident plaintiffs of access
to our courts where no forum elsewhere was available to them by reason of the expiration of
statutes of limitation, The case also reaffirmed the principle that the Mississippi statute of
limitations would apply to such actions, even though the cause of action had accrued elsewhere.
I was assisted on the brief on appeal by Julie Sneed Muller, who now practices law at Purdy &
Germany, P.O. Box 24206, Jackson, Mississippi 39225; 601-914-1735. My referring counsel
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Michael S. Allred
The Allred Firm

Post Office Box 3828
Jackson, MS 39207
601-713-1414

Walter G. Watkins

Forman Perry Watkins Krutz &Tardy
188 E. Capitol Street

Jackson, MS 39225-2608
601-960-8600

Jon Mark Weathers
630 Main Street
Hattiesburg, MS 39403
601-545-1551

Natie P. Caraway

Wise Carter Child & Caraway
Post Office Box 651

Jackson, MS 39205
601-968-5500

W. F. Goodman III
Watkins & Eager
Post Office Box 650
Jackson, MS 39205
601-948-6470

Kenneth E. Bullock
Attorney at Law
113 Parker Drive
Laurel, MS 39440

Ronald G. Peresich

Page, Mannino Peresich & McDermott
Post Office Drawer 289

Biloxi, MS 39533

Curtis Coker (Deceased)
Daniel Coker Horton & Bell
Post Office Box 1084

11
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Jackson, MS 39215

Don W. Moore
Overstreet & Kuykendall
Post Office Box 961
Jackson, MS 39205

(last known address)

William C. Reeves

Smith Reeves & Yarborough
6360 I-55 North, Suite 201
Jackson, MS 39211

Walter W. Epps, Jr.
Post Office Box 3037
Meridian, MS 39303

James O. Dukes (Deceased)
Bryant, Colingo, Williams & Clark
Post Office Box 10

Gulfport, MS 39501

Thomas W, Tardy, 11

Forman Perry Watkins Krutz & Tardy
Post Office Box 22608

Jackson, MS 39225

Edward J. Currie, Jr.

Currie Johnson Griffin Gaines & Myers
Post Office Box 750

Jackson, MS 39205

3. Burrell v, State Tax Commission, 536 So.2d 848 (Miss. 1989). In the spring of
1986, the Mississippi Legislature passed a statute to exempt the Grand Gulf Nuclear Power Plant
from ad valorem taxation by Claiborne County, and to impose instead a special state tax, the
proceeds of which would be divided between the state and the various cities and counties for
which the Grand Gulf Plant provided electric service. At the same time, the Legislature
proposed an amendment to § 112 of the Mississippi Constitution to provide a special exception
for nuclear power plants from the provision which assures to each county the right to tax public
utilities within its boundaries. The constitutional amendment had to be approved by the voters,
and the special election was promptly scheduled for June of 1986.

I was retained by the Claiborne County Board of Supervisors to challenge the statute and
the constitutional amendment. I promptly filed two lawsuits on the county’s behalf. The first
was heard before a three-judge panel, composed of Circuit Judge Grady Jolly, District Judge
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Tom Lee, and District Judge Henry Wingate, in the United States District Court for the Southern
District of Mississippi. The second was heard before Chancellor Stuart Robinson in the
Chancery Court for the First Judicial District of Hinds County.

The federal case was tried on its merits for a week in November of 1986. The Court
refused to vacate the referendum for having been held without prior approval under § 5 of the
Voting Rights Act, 42 U.S.C. § 1973c. The Court rejected the county’s claim of intentional
racial discrimination and its argument that the conduct of the special election on short notice had
resulted in discrimination, in violation of § 2 of the Act. The Court dismissed the county’s
Fourteenth Amendment claims for lack of jurisdiction under the Tax Anti-Injunction Act. The
Supreme Court of the United States affirmed without opinion.

Shortly after the filing of the federal action, the county filed a parallel action in Chancery
Court, contending that the submission of the constitutional amendment violated § 270 of the
Mississippi Constitution, but the Chancellor granted the State’s motion to dismiss. Following the
judgment in the federal action dismissing the county’s constitutional claims, the county sought to
amend to pursue those claims in state court, but Chancellor Robinson denied the amendment.

On appeal, the Supreme Court of Mississippi, by an equally divided vote, affirmed the
Chancellor’s judgment on the state law claims. The Court nevertheless unanimously reversed the
Chancellor’s refusal to permit amendment of the complaint to assert the federal constitutional
claims, and it remanded the case for trial.

The case was tried for a week during April of 1990. Following trial, the Court received
briefs and took the case under advisement. Before judgment could be rendered, a special session
of the Legislature adopted legislation to settle the county’s claim. The county’s share of the tax
receipts was increased from $4.8 million per year to $8 million per year for the life of the plant.
The taxes previously paid by the plant, which had been held in escrow by order of the Supreme
Court since 1986, were released, and $2 million from that fund was paid to the county.

Because the case was ultimately settled on terms satisfactory to the county, the federal
constitutional issues it raised were never conclusively decided. However, the case did establish
that such issues must be heard by state courts, and that amendments for that purpose should be
liberally granted. The federal litigation established that the district courts have wide remedial
discretion where states proceed in contravention of § 5 of the Voting Rights Act.

1 was assisted in both halves of the litigation by my partner, E. Clifton Hodge, JIr., still of
the Jackson Office of Phelps Dunbar. Qur associate Jean Hogan Sansing also assisted in both
halves; she is now practicing law at Gholson, Hicks & Nichols, 710 Main Street, Columbus, MS
39703; 662-327-1485. 1 was assisted in the federal litigation by Professor George Cochran of the
University of Mississippi School of Law, University, Mississippi 38677, 662-914-9814, and in
the state litigation by Allen Burrell, Drake & Burrell, Post Office Box 366, Port Gibson,
Mississippi 39150; 601-437-5811. I was also assisted in the state litigation by our associate John
Richard May, who is with the Sanford Knott & Associates firm, P.O. Box 23121, Jackson,
Mississippi; 601-355-2000, The State was represented in both halves of the litigation by Robert
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Sanders, who at that time was with the Attorney General’s Office, State of Mississippi. Mr.
Sanders is currently at the Young Williams law firm; Post Office Box 23059, Jackson,
Mississippi 39225; 601-948-6100.

4, Gulfport Cablevision, Inc. v. Post-Newsweek Cable Inc., United States District
Court for the Southern District of Mississippi. In this case I represented Post-Newsweek, which
held a cable television franchise for Gulfport, Mississippi. Gulfport Cablevision had
subsequently received a franchise from the city, but was unhappy with the terms it received. It
sued Post-Newsweek and the city, charging a conspiracy in restraint of trade, in violation of state
and federal antitrust statutes, and a conspiracy to deprive it of its rights under the First
Amendment. We promptly filed a motion to dismiss for failure to state a claim, arguing that to
permit discovery to proceed on such vague and unsubstantiated arguments of conspiracy would
unduly threaten Post-Newsweek’s own rights under the First Amendment. By order of October
24, 1988, District Judge Walter Gex granted our motion to dismiss the First Amendment claims,
finding insufficient allegations of conspiracy to meet the standard required under § 1983.
However, the Court declined to dismiss the antitrust claim, finding the allegations of conspiracy
sufficient to meet the somewhat lower standards of pleading established under those statutes.
The plaintiff, however, having lost its First Amendment claim, promptly dismissed its entire case
with prejudice. Chief counsel for Post-Newsweek was Jack Weiss, then my partner in our New
Orleans office, and now with Gibson Dunn and Crutcher, 200 Park Ave., F1 47, New York, NY.
Our local counsel in Gulfport were Jess Dickinson, now a Justice of the Supreme Court of
Mississippi, and Rodger Wilder, Balch & Bingham, Post Office Box 130, Gulfport, MS 39502;
228-864-9900. Counsel for the City of Gulfport were James Wetzel, Post Office Drawer I,
Gulfport, MS 39502; 228-864-6400; and Billy Hood, now deceased. Lead counsel for Gulfport
Cablevision was Phillip Wittman of Stone, Pigman, Walther, Wittman & Hutchinson, 546
Carondelet Street, New Orleans, LA 70130-3588; 504-581-3200. Local counsel was William L.
Guice, III, Rushing & Guice, Post Office Box 1925, Biloxi, MS 39533; 228-374-2313.

5. Franklin Telephone Company v. Telephone & Data Systems, Inc., Chancery
Court of Franklin County, Mississippi. Franklin Telephone, a Mississippi, independent
telephone company, had formed a corporation called Cellular South, Inc., with TDS of Chicago
to seek the FCC wireline cellular telephone license for the Jackson, Mississippi, metropolitan
area. Franklin, as a local company, had the right to apply for the license; TDS took a minority
stake in the venture, claiming that its cellular expertise would be useful in obtaining the license
and operating the system. TDS was not able to secure the Jackson license for CSI, but the
licenses were obtained for the Biloxi/Gulfport and Pascagoula metropolitan areas of the Gulf
Coast. As the FCC proceeded to consider license applications for rural areas of Mississippi,
TDS claimed that Franklin had an obligation under the corporate opportunity doctrine at
Mississippi common law to use its right to seek those rural licenses on behalf of CSI. Franklin
disagreed, and sought a declaratory judgment confirming its right to pursue those license on its
own behalf; Delta Telephone, a sister company of Franklin’s, also sought to invalidate a contract
with TDS to form a company to seek the license for Warren County, Mississippi. After a week’s
trial before Chancellor R. B. Reeves in April of 1990, followed by an additional day of testimony
in June of that year, the Court granted Franklin’s declaratory judgment, and dismissed TDS's
counterclaims against Delta and Franklin. It found that the contract between Franklin and TDS
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made any further operations in rural areas optional, and that this agreement precluded the
operation of the corporate opportunity doctrine. The Court further found that, although Delta
had not carried out its agreement with TDS to seek the Warren County license, TDS had not
been damaged thereby. TDS did not appeal the Franklin judgment, and subsequently dismissed
its appeal from the Court’s refusal to grant relief against Delta. The case primarily reaffirms that
commercial enterprises can rely on the terms of their contracts, notwithstanding whatever
creative legal theories their business associate might devise. Iserved as lead counsel for
Franklin and Delta, and was assisted by my partner E. Clifton Hodge, Jr., of the Jackson Office
of Phelps Dunbar. Our local counsel was Mayes McGehee, Courthouse Square, P.O. Box 188.
Meadville, MS; 601-384-2343. Chief counse! for TDS was Charles McKirdy, Rudnick and
Wolfe, 203 North La Salle, 18™ Floor, Chicago, IL 60601; 312-368-2106. Local counsel for
TDS was Robert Weaver of Watkins Ludlam & Stennis, P.O. Box 427, Jackson, MS 39205; 601-
949-4900.

6. Watkins v. Mabus, 771 F.Supp. 789 (S.D. Miss.), affirmed in part and appeal
dismissed in part, 112 S.Ct. 412 (1991). This action was filed in June of 1991 by black
plaintiffs, including members of the Black Legislative Caucus, when the Justice Department
failed to approve Mississippi’s 1991 legislative redistricting under § 5 of the Voting Rights Act.
I represented the Mississippi Republican Party, a necessary defendant in the case by virtue of its
conduct of Republican primaries. The plaintiffs asked that the State be enjoined from using the
1991 plan, as well as its predecessor, approved as nondiscriminatory by the Justice Department
in 1982. The Justice Department, as amicus curiae, joined the plaintiffs in asking the Court to
order the 1991 elections to be held under a temporary plan to be devised by the Court, The
Mississippi Democratic Party and the State Board of Election Commissioners were original
named defendants, and the Court permitted the Joint Legislative Redistricting Committee and the
House Elections Committee to intervene as defendants. The members of the three-judge District
Court were Circuit Judge Rhesa Barksdale, District Judge Tom Lee, and District Judge Charles
Pickering,

The Republican Party took the position that it was essential that elections be held on time,
and that the only plan which could insure timely elections was the existing 1982 plan. The case
proceeded to trial on the plaintiffs’ motion for preliminary injunction for a week during July. As
the various legislative parties proceeded to put on evidence attacking each other’s remedial
plans, the state officials and the Democratic Party joined the Republican Party in asking the
Court to hold elections on the time under the existing 1982 plan. The Court agreed, finding that
the plaintiffs had not proven that the existing 1982 plan discriminated on the basis of race.
Although it had become, by the passage of time, malapportioned under the one-man-one-vote
principle, the Court held that it could continue to be used because of the imminence of elections
and the lack of time to prepare a satisfactory alternative.

The plaintiffs appealed to the Supreme Court of the United States, and were twice denied
injunctive relief pending appeal. On the merits of their appeal, the Court, by a vote of 7 to 2,
dismissed the appeal in part, and affirmed the remainder of the District Court’s judgment.
Shortly after the 1991 elections, the Legislature adopted a new plan, satisfactory to all parties,
and a special election was held in 1992,
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This case established the principle that a district court, adjudicating a redistricting case on
an emergency basis, is not bound to choose between the alternatives presented by interested
parties, but may maintain the status quo through an additional election, scheduling additional
hearings thereafter to produce a fair and nondiscriminatory plan after full consideration.

I was the sole counsel for the Republican Party. The plaintiffs were represented by the
following counsel:

Carroll Rhodes
P.O.Box 588
Hazlehurst, MS 39083
601-894-4323

John L. Walker
P.O. Box 22849
Jackson, MS 39225
601-948-4589

Johnny C. Parker

Tulsa University Law School
3120 E. 4" Place

Tulsa, OK 74104
918-459-3896

Deborah McDonald

P. O. Box 2038

Natchez, Mississippi 32121
601-445-5577

Wilbur O. Colom

406 Third Avenue North
Columbus, MS 39703-0866
662-327-0903

Mike Sayer

119 Theobald Street
Greenville, MS 87301
601-334-6827

The Democratic Party was represented by:
Jim Warren

Carroll Warren & Parker, PLL.C

City Centre, 200 South Lamar Street
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Suite 900 North
P.O. Box 1005 Jackson, Mississippi 39215-1005
601-592-1010

The State Board of Election Commissioners was represented by:

Attorney General Mike Moore (now at 10 Canebrake Bivd., Suite 150,
Flowood, MS 39232)

Steve Kirchmayr, Deputy Attorney General (now deceased})

Giles Bryant, Special Assistant Attorney General (now deceased)

P.O. Box 220

Jackson, MS 39205

601-359-3680

The Joint Legislative Redistricting Committee was represented by:

Champ Terney (now deceased)

Hubbard Saunders (now on the staff of the Supreme Court of Mississippi)
Bill Allain

P.O. Box 22965

Jackson, MS 39205

601-982-3330

The House Elections Comunittee was represented by:

John Reeves

555 Tombigbee Street
Jackson, MS 39201
601-355-9600

The United States was represented by:

John K. Tanner

Voting Section, Civil Rights Division
Department of Justice

P.O. Box 66128

‘Washington, DC 20035
202-307-2897

7. Pro Choice Miss. v. Fordice, 716 So.2d 645 (Miss. 1998). An abortion clinic, two
physicians, and an organization called Pro-Choice Mississippi filed suit in the Chancery Court of
the First Judicial District of Hinds County, Mississippi, asserting claims under the Mississippi
Constitution to bar the enforcement of two Mississippi statutes, one regulating informed consent
to abortion and the regulating parental consent for minors, together with a Health Department
regulation setting licensing standards for physicians seeking to perform abortions. Attorney
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General Mike Moore asked me to assist in defending him, Governor Kirk Fordice, and the
Health Department.

On cross-motions for summary judgment, Chancellor Patricia Wise found the Mississippi
Constitution to protect the right to abortion, but that the right was not unduly burdened by the
statutes. With regard to the licensing regulation, the Chancellor found that plaintiffs had not
exhausted administrative remedies. I was primarily responsible for briefing and arguing the
issues in the Chancery Court and on appeal. In a series of divided votes, the Supreme Court
affirmed the Chancellor’s rejection of plaintiffs’ claims. By a vote 6-3 the Court agreed that the
Mississippi Constitution protects the right to an abortion, but the Court unanimously upheld the
parental consent statute. The informed consent statute, which included a 24-hour waiting period,
was upheld by a 6-3 vote. The dismissal of the challenge to the regulation was also affirmed by
a 6-3 vote. The opinion established the existence of a very limited right to abortion under the
Mississippi Constitution and clarified the requirement of exhaustion under Mississippi
administrative law. I was assisted by my associate Robert Higginbotham, Jr., who is now with
the firm of Massey Higginbotham & Vise, P.O. Box 13664, Jackson Mississippi, 601-420-2200.
My co-counsel was T. Hunt Cole of the Attorney General’s office. He is now at the firm of
Forman Perry Watkins Krutz & Tardy, P.O. Box 22608, Jackson, Mississippi 39225; 601-960-
8600, Plaintiffs were represented by Robert B. McDuff, a sole practitioner whose address is 767
N. Congress Street, Jackson, Mississippi 39202; 601-969-0802. Plaintiffs were also represented
by Catherine Albisa of New York and Kathryn Kolbert, 3620 Walnut Street, Philadelphia,
Pennsylvania.

8. In re Corr-Williams Tobacco Co., 691 So.2d 424 (Miss. 1997). This original
mandamus action in the Supreme Court of Mississippi related to an action brought by Attorney
General Mike Moore in the Chancery Court of Jackson County, Mississippi, against tobacco
companies and Mississippi distributors to recover funds expended by the Mississippi Division of
Medicaid for the treatment of diseases allegedly caused by cigarettes. By statute, the Mississippi
Legislature had given the Governor administrative responsibility for Medicaid, requiring his
approval of all litigation brought on behalf of the Division. Governor Kirk Fordice refused to
authorize the Attorney General’s suit, and I was asked by Philip Morris, Inc., to seek a writ of
prohibition or mandamus from the Supreme Court on the grounds that the suit had been filed
contrary to the instructions of the authorized state officer. Mandamus is an extraordinary
remedy, and the Supreme Court rarely hears arguments on such petitions, but it agreed to do so
in this case. However, by a 6-1 vote, the Supreme Court refused to consider the merits of the
petition. “The definitive issue of who has the anthority and right to file such a suit, the Govemnor
or the Attomey General, is an issue which may adequately be decided by this Court on appeal on
the merits.” Id., at 427. The Chief Justice, in dissent, concluded that relief after final judgment
would be insufficient and that the petition should be granted on its merits. On remand, the
defendants settled the case for several billion dollars. The State was represented by Attorney
General Moore, now in private practice at 10 Canebrake Blvd., Suite 150, Flowood, MS 39232,
and by Richard F. Scruggs of the Scruggs Law Firm, 120A Courthouse Square, Oxford,
Mississippi 38655. I argued the case for Philip Morris on behalf of all defendants. Assisting me
in preparation of the brief was Murray Garnick of Arnold & Porter, Thurman Amold Building,
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555 Twelfth Street NW, Washington, DC 20004-1206 Telephone: 202-942-5000. The following
attorneys represented the other petitioners in the case:

Brooke Ferris

Ferris, Burson & Entrekin
P.O. Box 1289

Laurel, MS 39411
601-649-5399

Raymond L. Brown

Brown Buchanan & Sessoms
P.O. Box 2220

Pascagoula, MS 39569
228-762-0035

Garyowen P. Morrisroe
Thomas E. Riley
Chadbourne & Parke
30 Rockefeller Plaza
New York, NY 10112
212-408-5100

James E. Upshaw

Lonnie Bailey

Upshaw, Williams Biggers, Beckham & Riddick
P.O. Drawer 8230

Greenwood, MS 38935

662-455-1613

John Banahan

Bryan Nelson Schroeder Castigliola & Banahan
P.O. Drawer 1529

Pascagoula, MS 39568

228-762-6631

Robert F. McDermott, Jr.
Barbara McDowell

Peter Biersteker

Jones Day

51 Louisiana Avenue, N.W,
‘Washington, DC 20001
202-879-3939

Joe R. Colingo

Colingo Williams Heidelberg Steinberger & McElhaney
19
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P.O. Box 1407
Pascagoula, MS 39568
228-762-8021

William E. Hoffmann, Jr.
Gordon A. Smith

King & Spalding

191 Peachtree Street, N.E.
Atlanta, GA 30303
404-469-9510

James Munson

Kirkland & Ellis

200 East Randolph Drive
Chicago, IL 60601
312-861-2000

George P. Hewes, III (now deceased)
Brunini Grantham Grower & Hewes
P.O. Drawer 119

Jackson, MS 39205

601-948-3101

James Kearney
Latham & Watkins
885 Third Aveune
Suite 1000

New York, NY 10022
212-906-1200

Gene E. Voigts
William J. Crampton
Shook, Hardy & Bacon
2555 Grand Blvd.
Kansas City, MO 64108
816-474-6550

Lawrence J. Franck

Butler Snow Stevens & Cannada
P.0O. Box 22567

Jackson, MS 39225-2567
601-948-5711

Bruce Merritt
Debevoise & Plimpton
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555 13th Street N.W.
‘Washington, DC 20004
202-383-8000

Alex A. Alston, Jr.

Brunini Grantham Grower & Hewes
P.O. Drawer 119

Jackson, MS 39205

601-948-3101

Michael C. Lasky
Bruce Ginsberg
Davis & Gilbert

1740 Broadway

New York, NY 10019
212-468-4800

William M. Rainey

Franke Rainey & Salloum
P.O. Drawer 460

Gulfport, Mississippi 39502
228-868-7070

David W. Clark

Bradley Arant Rose & White, LLP
One Jackson Place, Suite 450

188 E. Capitol Street

Jackson, Mississippi 39215
601-948-8000

9. Chevron U.S.A., Inc., v. Smith, 844 So0.2d 1145 (Miss. 2002). Plaintiffs, owners
of 55 acres of uninhabited pine land in the Brookhaven oil field, brought suit in the Circuit Court
for the First Judicial District of Hinds County, Mississippi, against Chevron and its successors as
operator of the field, alleging that their property had been contaminated by naturally occurring
radioactive material (“NORM”) produced during drilling operations. 1 was not involved in the
preparation of the case for trial, but I was asked to assist with legal research and the preparation
of jury instructions for the trial, which extended over a period of seven weeks. Although the
property was worth no more than $55,000, the jury returned a verdict against Chevron of
$2,349,275, the amount which plaintiffs’ evidence indicated would be necessary for remediation
of the property. Circuit Judge James E. Graves, Jr., now a Justice of the Supreme Court of
Mississippi, denied post-trial motions, and Chevron appealed. My partner Luther Munford and I
worked together on the appellate briefs, and I argued the case on appeal. By a vote of 6-3, the
Supreme Court reversed, finding that the Circuit Court lacked jurisdiction over the complaint
because plaintiffs had failed to exhaust their remedies before the Mississippi Qil and Gas Board.
The majority observed that the Mississippi Legislature had given the Board general authority to
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regulate oil production and specific authority over NORM. The opinion further observed that the
public would be better protected by remediation preformed under the jurisdiction of the Board,
as there was no assurance that landowners would use a money judgment to remediate their
property. Although the three dissenters agreed that the Circuit Court had jurisdiction over the
claim, they found that an award of damages should not exceed the $55,000 value of the property.
The case further developed the doctrine of exhaustion of remedies under Mississippi law, and
clearly delineated the responsibility of the Board for remediation of oil field pollution in
Mississippi. Although plaintiffs never sought relief from the Board, Chevron voluntarily
implemented a remediation plan under Board supervision. My partner, Reuben Anderson,
represented Chevron at trial, together with the following counsel:

Robert Allen

Allen, Allen, Boemner & Breeland
214 Justice Street

P.O. Box 751

Brookhaven, MS 39602
601-833-4361

William Keffer

Miller Keffer & Pedigo
8401 N. Central Expressway
Suite 630, L.B. #10

Dallas, TX 75225
214-696-2050

Robert Meadows

King & Spalding

1100 Louisiana, Suite 4000
Houston, TX 77002
713-654-4949

Plaintiffs were represented by David T. Cobb, of Biloxi, who is now deceased. Plaintiffs’ other
counsel were

Robert L. Johnson

1187 Martin Luther King St.
Natchez, MS 39120
601-442-9371

Jay Bowling
P.0. Box 449
Meridian, MS 39302

Stuart H. Smith
Law Offices of Sacks & Smith
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One Canal Place

365 Canal Street, Suite 2850
New Orleans, LA 70130
504-593-9600

Robert Russell Williard
P. 0. Box 2019
Brandon, MS 39043
601-824-1296

10. Branch v. Smith, 538 U.S. 254 (2003); Mauldin v. Branch, 866 So.2d 429 (Miss.
2003). These separate but related cases stemmed from Mississippi’s loss of a seat in the House
of Representatives after the 2000 census, and the Mississippi Legislature’s failure to agree on a
redistricting plan. The state court litigation was filed by registered voters who asked the
Chancery Court for the First Judicial District of Hinds County, Mississippi, to draw its own
redistricting plan and to mandate its use in the 2002 elections. The only named defendant was
the Mississippi State Board of Election Commissioners, but Republican voters were allowed to
intervene as defendants. The State asked Chancellor Patricia Wise to order the joinder of the
Executive Committees of the Mississippi Republican Party and the Mississippi Democratic
Party, because they are charged by law with administering party primaries, and the Court initially
agreed. I represented the Mississippi Republican Party and promptly filed an answer challenging
the jurisdiction of the Court and alternatively seeking enforcement of state and federal statutes
which require Representatives to be elected at large when the Legislature fails to redistrict
following the loss of a seat. The Court, however, reversed its joinder order, excluding the
political parties from the trial. The Court, after trial, adopted plaintiffs’ proposed plan, and
ordered that it be submitted to the Attorney General of the United States for approval under § 5
of the Voting Rights Act. No approval was ever granted. The Republican Party and the
Republican intervenors appealed to the Supreme Court of Mississippi.

Shortly before the Chancery Court case went to trial, another group of Republican voters
filed suit in the United States District Court for the Southern District of Mississippi against the
State Board of Election Commissioners and the Executive Committees of the two parties. The
voters who had filed suit in Chancery Court were allowed to intervene as defendants. The
Republican plaintiffs sought to enjoin the enforcement of any judgment to be entered by the
Chancery Court unti! both the plan and the procedures which had led to its adoption had been
approved under § 5. They asked that the District Court enforce the state and federal statutes
requiring at-large elections or, alternatively, that it devise its own redistricting plan. After trial
on the merits, the District Court enjoined the enforcement of the Chancery Court plan and
imposed its own plan, rather than ordering at-large elections. The three-judge District Court was
composed of Circuit Judge Grady Jolly of the Court of Appeals for the Fifth Circuit, and District
Judges Henry Wingate and David Bramlette.

The intervening Democratic voters appealed to the Supreme Court of the United States,
and the Republican voters and the Mississippi Republican Party filed a conditional cross-appeal,
seeking enforcement of the at-large statute. The Court noted probable jurisdiction of both
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appeals, but denied relief pending appeal, with the result that the 2002 election was held under
the District Court’s plan. Shortly after the election, I argued the case on behalf of the Republican
Party and the Republican plaintiffs. The Court affirmed the District Court’s judgment on direct
appeal, finding that the Chancery Court plan had never been approved under § 5 and that the
Attorney General had not acted improperly in refusing to review the plan while an appeal was
pending to the Mississippi Supreme Court. The Court also affirmed on the cross-appeal,
although Justice O’Connor, joined by Justice Thomas, would have remanded for enforcement of
the at-large statute.

Meanwhile, the parties had briefed the appeal of the Chancery Court judgment before the
Supreme Court of Mississippi. I argued the case on behalf of the Republican Party and the
intervening Republican voters. After full consideration of the appeal on the merits, the Supreme
Court reversed the Chancery Court judgment and adhered to its earlier precedent finding that
Mississippi courts lack jurisdiction to impose redistricting plans of their own. The decision
effectively removed Mississippi courts altogether from the political controversy surrounding
redistricting decisions.

In representing the Mississippi Republican Party in both cases, I was assisted by my
associate Christopher Shaw of Phelps Dunbar, who is now at Carroll, Warren and Parker, at 188
E. Capitol St., Jackson, MS 39201, (601)592-1010. In both cases the State Board of Election
Commissioners was represented by Attorney General Mike Moore, who is now at 10 Canebrake
Blvd., Suite 150, Flowood, MS 39232, and by T. Hunt Cole who is now with Forman Perry
Watkins Krutz & Tardy, P.O. Box 22608, Jackson, Mississippi 39225. The Democratic
Chancery Court plaintiffs, who intervened in District Court, were represented in both cases by
Robert McDuff, 767 N. Congress Street, Jackson, Mississippi 39202, and Carlton Reeves of
Pigott Reeves Johnson & Minor, 775 N. Congress Street, Jackson, Mississippi. The Mississippi
Democratic Party was represented in both cases by John Griffin Jones and Herbert Lee, Jr., Jones
Funderburg & Sessums, P.O. Box 13960, Jackson, MS 39286. The Republican plaintiffs in the
District Court were represented by Arthur F. Jernigan and Staci O’Neil of Watson & Jernigan,
P.O. Box 23546, Jackson, Mississippi 39225. They were assisted by Keith Ball who is now with
Currie, Johnson, Griffin, Gaines & Myers P.O. Box 750, Jackson, MS 39205, and Grant Fox of
Fox & Fox P.O. Box 797, Tupelo, Mississippi 38802, who also represented the Republican
intervenors in the Chancery Court. The United States was represented as amicus curiae at
argument before the Supreme Court of the United States by James A. Feldman of the Office of
Solicitor General. Richard F. Scruggs of the Scruggs Law Firm, 20A Courthouse Square,
Oxford, Mississippi 38655, assisted with the representation of the Republican intervenors, and
participated in oral argument before the Supreme Court of Mississippi.

19.  Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that
did not involve litigation. Describe the nature of your participation in the question,
please omit any information protected by the attorney-client privilege (unless the
privilege has been waived.)
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T have very little involverent with business transactions, so all of my legal work involves
litigation in one form or another. Because approximately half of my practice involves appellate
work, many of my cases have already proceeded through trial before my involvement begins.

However, my appellate cases occasionally settle before oral argument. One of the most
significant of those was the asbestos judgment entered against Westinghouse Electric
Corporation after a trial before Judge Kathy Jackson in the Circuit Court of Jackson County,
Mississippi. Although asbestos cases have been filed in Mississippi for a quarter century, very
few of them have actually gone to trial, and even fewer have been appealed. After the
Westinghouse trial was fully briefed, the matter was settled the week before oral argument.

I brought another appeal on behalf of the Wayne Farms division of Continental Grain
Company after it had been subjected to a $16,000,000 punitive damages judgment for alleged
mistreatment of chicken growers in an action litigated before Judge Billy Joe Landrum in the
Circuit Court of the Second Judicial of Jones County, Mississippi. The parties settled before oral
argument, after the issue had been briefed. Iadvised Wayne Farms in redrafting its contracts
with the growers to include an arbitration provision. We successfully defended challenges to
that contract before the United States District Court for the Southern District of Mississippi and a
board of arbitrators, and very little litigation has been filed against Wayne Farms in the ensuing
years, although a new case is now pending on appeal before the Fifth Circuit.

Probably the most significant litigation to settle before trial was a sequel to the Franklin
Telephone litigation described above. TDS invoked a contractual right to be bought out of its
interest in Cellular South but the parties litigated over the price. After extensive discovery, the
parties reached a resolution before trial.

From 1984 until 1990, I served as a director of the Legal Services Corporation.
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II. FINANCIAL DATA CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits which
you expect to derive from previous business relationships, professional services, firm
memberships, former employers, clients, or customers. Please describe the
arrangements you have made to be compensated in the future for any financial or
business interest.

I will not receive any payment in any form when I leave Phelps Dunbar; when I stop
working, my income stops. I do have a retirement account which is managed for the firm by
Fidelity Investments. My understanding is that I retain that retirement account when I leave
the firm, but I have made no decision whether to leave it in the hands of Fidelity.

Explain how you will resolve any potential conflict of interest, including the procedure
you will follow in determining these areas of concern. Identify the categories of
litigation and financial arrangements that are likely to present potential conflicts-of-
interest during your initial service in the position to which you have been nominated.

I own no interest in any business enterprise, other than that which may be held for
me in my retirement account by Fidelity. Should I be confirmed, during my period of
initial service I will be particularly watchful for actual or potential conflicts arising from
cases involving former clients, my former firm, or my financial holdings. While I serve
as a judge, in all circumstances, I will follow the letter and spirit of the Code of Conduct
for United States Judges, applicable statutes, policies and procedures to avoid any
potential or actual conflict of interest arising from my financial arrangements or my prior
association with parties or attorneys appearing before the Court.

Do you have any plans, commitments, or agreements to pursue outside employment,
with or without compensation, during your service with the court? If so, explain.

No.
List sources and amounts of all income received during the calendar year, including all
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure
report, required by the Ethics in Government Act of 1978, may be substituted here.)

See attached Financial Disclosure Report.
Please compete the attached financial net worth statement in detail (Add schedules as
called for).

See Attached Net Worth Statement
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6. Have you ever held a position or played a role in a political campaign? If so, please
identify the particulars of the campaign, including the candidate, dates of the campaign,
your title and responsibilities.

T have been involved in political campaigns ever since my parents took me to
Nixon headquarters in Biloxi in 1960. I have been involved, one way or the other, in
every significant Republican campaign since then, except between 1976 and 1978, when
I'served as a law clerk for two Supreme Courts, I have worked for Senator Lott in each
of his contested elections, with a special concentration on research. When I returned
home from Washington in 1978, I worked in phone banks in Harrison County for Senator
Cochran. I conducted my own unsuccessful campaign for the Mississippi House of
Representatives in 1979, and I was co-chairman of the Harrison County Reagan-for-
President campaign in 1980. I was state counsel for Mississippi in each of President
Bush’s campaigns in 2000 and 2004. I have served as general counsel of the Mississippi

Republican Party for approximately 15 years. Ihave never held a paid position in any
campaign,
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FINANCIAL DISCL RE PORT Report Required by the Ethics
AG-10(WP) INANC SCLOSU REPOR in Government Act of 1978,
Rev. 12004 FOR CALENDAR YEAR 2003 {5 US.C. App. $§101-111)
1, Pel;snn Reporting (i iuxl n;uyne; ﬁr.\‘ 3 n‘u’rk!‘lz ini;;al) o 2.’ Court or Organization . 3.Dateof Report
. Wallace, Michael B. ! Fifth Circuit 2/13/2006
~ |
. Title _(Articte Il judges indicate active or senior status; | 5.  Repori Type (check appropriate {ype) | 6. Reporting Period -
magistrate judges indicate full- or part-time} i B
i X Nomination, Date 02/08/06 ;14172005 to 1/31/2006
" - - i
: Circuit Court Nominee : _ital ___ Aooual __Findl
*7. Chambers or Oifice Address o T 777U 8 On'the basis of the information contained in this Report and
B i any modifications pertaining (hereto, it is, in my opinion,
$11 East Capitol Street in iance with ap tows and r
Suite 600 :
Jackson, Mississippi 39204 | Reviewing Offlcer Date

E IMPORTANT NOTES: The instructions accompanying this form must be followed. Complete all parts,
;’ checking the NONE box for each part where you have no reportable information. Sign on last page.

L. POSITIONS. (Reporting individual only; see pp. 9-13 of Instructions.)
POSITION NAME OF ORGANIZATION/ENTITY
NONE (No reportable positions.)

' Ppartner Phelps Dunbar LLP

2 General Counsel Mississippi Republican Party

3

II. AGREEMENTS. (Reporting individual only; see pp. 14-16 of Instructions. )
DATE PARTIES AND TERMS
NONE (No reportable agreements.)

! 1987 Phelps Dunbar 401(K} and Savings Plan - Trustee, Fidelity Investments - Self-Directed

2

5. NONINVESTMENT INCOME. {Raporting individual und spouse: see pp, 17-24 of smuctions.}

DATE SOURCE AND TYFPE GROSS

A. Filer's Non-Investment Income

NONE (No reportable non-investment income. )

! 2004 Phelps Dunbar $ 656,871

2 2005 Phelps Dunbar $ 455,249

3 2005 l;ederalist S;);;ety, Honorééum o o a B $ 2,000

. 2006. . PhelpSDu;bar i et et e+ e e e . -

B. Spouse’s Nnn-lnvesimrenirlrrl - li’ yn;l w;erewmarri’ed‘ dul;ing an)" borfinn hfthe rebﬁr{iﬁg yeér, piease complete this
section. (dollar amount not required except for honoraria)
NONE (No reportable non-investment income.

2005 Wise, Carter, Child & Caraway - Salary
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2006 Wise, Carter, Child & Caraway - Salary

2

FINANCIAL DISCLOSURE REPORT { Nome of oron Regorting.
: Michae! B. Wallace

i

O - - S i

IV. REIMBURSEMENTS - transportation, lodging, food, entertainment.
{Includes those ta spouse and dependent children. See pp. 25-27 of Instructions. }

SOURCE DESCRIPTION
' NONE (No such reportable reimbursements.}

7

V. GIFTS. (Includes those to spouse and dependent children. See pp. 28-31 of Instructions.}

SQURCE DESCRIPTION
NONE (No such reportable gifts.)
! EXEMPT
5 -
5 - - - et e e
B - I -

VI. LIABILITIES. (includes those of spouse and dependent children See pp. 32-33 of Instructions. )

CREDITOR DESCRIPTION
I NONE (No reportabie Habilities.)
! BancorpSouth Line of Credit
3
4
5

" Date of Report
2/13/2006

YALUE CODE*
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N=$250,001-$500,000

]r:vmue Codes:  J=$15,000 or less

K=$15,001-$50,000

L=550,001-$100,000

0=5500,001-51,000,000

"Name of Person Reponting

Michael B. Wallace

Date of Repont

2/13/2006

VIL. Page 1 INVESTMENTS and TRUSTS -- income, value, transactions (/ncludes those of
spouse and dependent children, See pp. 34-57 of Instructions.)

D.
Transactions during reporting period

M=$100,001-$250,000
P1=$1,000,001-55,000,000

B. C.
Des-:n nonquss:u Gross
ineluding iust asefs) e e
Teporting period petiod |
RO [&3] [6] @ 1)
Place {X; dich asset G Valic [
Hlace YX) dfier cachasset ame | ST valee | oMbt | basdn,
Codef | reator

Code2
(A-H) it} G-P

Code3 ‘merger,
QW) | redempiion)

¥ not exempt from disclosure

2 ) 4
D(a()e: V(al?n-. (.Sm)n ldenfhgyni

Month-f Code2 | Codel buyer/seller
if private transaction)

Day | (FP) | (A-H)

"7} NONE (No reportable income,

1 BancorpSouLh account C  !Interest :
N e foes
Bank Plus account A | Interest : i
; Residential rental, Bﬂoxl. MS I A Rent
& —— e — N 1N - PERSRIIS N i
4 Commercla] rental Blloxl MS A Rent i
5 Fidelity Equity lncome Fund C ' Div
6 Fidelity Retirement Money MKkt. E Div, c T ;
- k o b
i7 Miss. College Savings Acct. #1 C L T |
8 Miss. College Savings Acct, #2 B Div, L T :
[ - " : i -
ls Miss. College Savings Acct#3 A ! bpiv. | K T ; ;
[ IR ; feidin
16 Miss. College Suvings Acct. #4 A Div. K T i :
i1 USAA Umversa! L)fe c pivv ! M | T
[ - - SR SR .«
12 Prudential Umversal Life B | Div. | K PT
13 Jefferson-] Iot Whole Life A Div. + J T
4 AIG Annu\ty A Interest . J T
15 Schwab Moncy Markel Fund B : Div L T
16 Agilent Technologxes Inc. None ] T
b Income/Gain Codes: A=$1,000 or leas B=$1,001-32,501 C=$2,501-55.000 D=85,001-815,000 E=315,001-$50,000
{See Col. Bl, D4) F‘=SS(5 001- SIOO 000 G=3100,001-51 000 000  Hi=8T 000 001 SS 000 000 H2=Mom than $5,000,000
V2 Valug Codes: 3,600 K=$13.061-530,500 L=530,01 M=$150 001-$330,600
i {See Col. C1, D3} N‘=32§0 001 5500 0=$500,001-51 1000,000 l’l=$l 000 00! _$3, 000 000  P2=$5,000,001-525,000,000
| P3=835000,001-350 ooo 000 Péd=More than §30,000/000
7737 Value Method Codes: 8=Avpra isal R=Cost {real estate only} S=Ass$smcm T=Cash/Market
i {See Col. C2) =Book value V=Other Estimated
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FINANCIAL DISCLOSURE REPORT

 Name of Person Reporting

Michael B. Wallace

Date of Report
2/13/2006

VII. Page 2 INVESTMENTS and TRUSTS -- income, value, transactions  cnciudes those of

spouse and dependen children. See pp. 34-57 of Instructions.)

& C.
Description of Assets
(inchuding trast assets) ‘ﬂwm Oross e

rzpomng pmad reporting period

D.
Transactions during reparting period

(A-H) int} P

redemption} | Day

O] @ ] @ [ 1f not exempt from disclosure
Type Type
(8. Value g, 2 (£} cg“) (5,gy
Place *(X}" after each assef Amt. div., Valug | Method buy, seil, Date: { Value ain {dentity of
exempt from prior disclosure. Codel | rentor | Code2 (8133@) merger,  [Month-| Code2 | Code]

1 buyer/setler ’
(-P) [ (AH)| (ifprivate transaction) |

NONE  (No reportable income,

assets, or {ransactions).

17 Cisco Systems Inc. None J T
’,s 7 Freescale Semicond Class B o 7 };Ion; J ‘T ‘
b GAPI. RN T
io Hewlett- I;zekard Company ; A " oi ‘ T : ! :
2t Medcohealth Solutmm ; H T : i
= weaCome A Low 171 : B
i - . N s o . e i
Motorola Inc. ; . H ;
2 "Nokia Corp. Spon ADA F . :
Texas Instruments Inc. A Div. y T ;
e _— e .
Longleaf Partners Fund A Div. X 5 T
) ‘Mutual Qualified Fund A Div. J ‘1 T ‘
Eastgroup PPTY Md Corp. 1 g T , i
2 CombiaYowgimesor ! A | v | 1 | T -
JO Cnlun;hia»\’(;ung]nves(orl ; A l;w i J T
M CombiaYowglwesord | A D | 1| T

32

1 income/Gain Codes: A=$1,000 or less B=$1,001-$2,500
(See Col. BI, D4) F=S 6001 smaocm Gssmo.omswooooo

i

$2,501§: Dessdolgiso
=$1,000, o ss oooooo Hz=More than $5,0

E=$15,001-850,000

2 Value Codes: K=$15,001-550,001
{See Col. C1, D3} N=$ 00! 8500 000 O=$500,001-§1 000 000
F3=$25,000,001-550,000,000

ore than §50,000,

6,001~ $100.00 M=$100,001- 3250000
1,006,001 SS 000 000 P2=$3,000,001-525,000,000

3 Valuve Method Codes: raisal R=Cost (real estate onl;
L {SeeCol.CD) fiEseog value Ve ste only)

Wetistimated -

-Assessment T=Cash/Market
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Date of Repon

{ Name o Person Roporting :
FINANCTAL DISCLOSURE REPORT ' Michael B. Wallace 271312006
i : :
VIII, ADDITIONAL INFORMATION OR EXPLANATIONS (Indicate part of Report.)
IX. CERTIFICATION.
I certify that alf information given above (including information pertaining to my spouse and minor or dependent children, if any) is

accurate, lrue, and complete to the best of my knowledge and belief, and that any information not reported was withheld because it met
applicable statutory provisions permitting non-disclosure.

1 further certify (hat earned income from outside employment and honoraria and the acceptance of gifts which have been reported are in
compliance with the provisions of 5 U.S.C. app., § 501 et. seq., 5 U.S.C. § 7353 and Judicial Conference reguiations,

Signature /”MZ Z/W%'U Date ,Z//?//Oé

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE
SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. App., § 104.}

FILING INSTRUCTIONS:

Mail signed original and 3 additional copies to: Committee on Financial Disclosure
Administrative Office of the
United States Courts
Suite 2-301
One Columbus Circle, N.E.
‘Washington, D.C. 20544
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FINANCIAL STATEMENT
NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank accounts,
real estate, securities, trusts, investments, and other financial holdings) all liabilities (including debts, mortgages, loans,

and other financial obligations) of yourself, your spouse, and other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks 83 | 199 | Notes payable to banks-secured
U.S. Govemmcnt securities-add schedule Notes payable to banks-unsecured
Listed securities-add schedule 046 914 | Notes payable to relatives
Unlisted securities--add schedule Notes payabie to others
Accounts and notes receivable: Accounts and bills due
Due from relatives and friends Unpaid income tax 97 { 8i2
Due from others Other unpaid income and interest
Doubtfut :{cx;\a;de‘;t::te mortgages payable-add sl et
Real estate owned-add schedule 512 1 242 | Chattel mortgages and other licns payable
Real estate mortgages receivable Other debts-itemize:
Autos and other personal praperty 150 | 000
Cash value-ife insurance 160 | 624
Other assets itemize:
AG Annuity 61 754
Mississippi Coflege Savings Accounts 184 1 767
Total labilities 3261 463
Net Worth 1 818 | 037
Total Assets 144 | 500 | Total liabilities and net worth 2 144 | 500
CONTINGENT LIABILITIES GENERAL INFORMATION
Ag endorser, comaker or guaranter Are any assets pledged? (Add schedule) YES
On leases or contracts {Law Firm Debt) 158 000 iﬁg]’;‘; defendant in any suits or legal NO
Legal Claims Have you ever taken bankruptcy? NO
Provision for Federal Income Tax
Other special debt
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FINANCIAL STATEMENT
"NET WORTH SCHEDULES

Listed Securities ,
Fidelity Retirement Money Market Fund
Fidelity Equity Income Fund
Schwab Money Market Fund
Agilent Technologies, Inc
Cisco Systems, Inc.
Freescale Semicod CL B Class B
GAP Inc.
Hewlett-Packard Company
Medcohealth Solutions
Merck & Co. Inc.
Motorola Inc.
Nokia Corp. Spon. ADR F
Texas Instruments, Inc.
Longleaf Partners Fund
Mutual Qualified FD CL Z
Eastgroup PPTY MD Corp.
Columbia Young Investor Fund
Total Listed Securities

Real Estate Owned

Personal residence

Residential rental (50 % interest)

Commercial rental (11.1% interest)
Total Real Estate Owned

Real Estate Mortgages Pavable
Personal residence

Assets Pledged: Personal residence (mortgage)

$ 792,196
85,036
76,697

6,273
2,971
1,338
6,238
5,421
379
2,139
11,225
3,676
4,169
15,177
14,388
14,949
4,642

$ 1,046,914

$ 475,000
29,575
7,667

$512,242

§ 228,651
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IL GENERAL (PUBLIC)

1. An ethical consideration under Canon 2 of the American Bar Association’s Code of

Professional Responsibility calls for “every lawyer, regardless of professional
prominence of professional workload, to find some time to participate in serving the
disadvantaged.” Describe what you have done to fulfill these responsibilities, listing
specific instances and the amount of time devoted to each,

During the two years that I practiced in Biloxi, I frequently represented ordinary
individuals who were unable to pay market rates for legal services. Our office was down the
block from South Mississippi Legal Services, and people would frequently knock on our
door after being told they were too prosperous to be eligible for Legal Services. I
represented many of those people in domestic disputes, as well as disputes with landlords and
the city government. I have no time records from those years, but I feel confident in saying
that I spent much more than the twenty hours a year now recommended by the American Bar
Association.

During my six years as director of Legal Services Corporation, the directors were paid a
per diem for time spent attending board meetings, but we were not compensated for the
substantial amounts of work that we did in preparing for those meetings and discharging
other duties, such as testifying before Congress. My firm no longer has records of my non-
compensated time for the late 1980s, but I have little doubt that I spent well over 100 hours
each year in uncompensated LSC work.

Our firm participates in the pro bono project sponsored by the Mississippi State Bar. For
several years, I was pro bono coordinator for the firm, making sure that referrals we received
from the project were assigned to the proper lawyers. I did not keep time records on those
matters, but I feel confident that during those years I spent more than the twenty hours a year
recommended by the ABA.

In 1993 and 1994 I assisted my partner George Healy of our New Orleans office in his
work on a capital case. That work ultimately resulted in the reversal of the conviction by the
Supreme Court of the United States in Kyles y. Whitley, 514 U.S. 419 (1995). Because of
my experience at the Supreme Court, I offered advice and assistance in the preparation of
briefs and arguments in that case.

The pro bono rule which governs my ethics responsibilities is Rule 6.1 of the Mississippi
Rules of Professional Conduct. The text of that rule includes governmental and educational
organizations among the clients eligible for pro bono services, and it also recognizes the
value of services provided at a reduced rate. I have complied with these aspects of Rule 6.1
in several ways.

From 1997 to 2003, I assisted in coaching the mock trial team at St. Andrew’s Episcopal
School, which participated in the mock trial contest sponsored by the Mississippi State Bar.
For two years, my daughter was a member of the team, but I coached both before and after

28
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her participation in the project. The team twice won the state championship and went as far
as the national semifinals.

I also provide free services as general counsel of the Mississippi Republican Party, which
performs a governmental service by administering primary elections pursuant to Mississippi
law. Executive committees at the municipal, county, and state level are made up of
volunteers, and they frequently seek my assistance in understanding their statutory
responsibilities. The free services I provide in this regard always amount to more than
twenty hours a year.

I generally do not litigate for free on behalf of the Mississippi Republican Party, although
I have done so in some emergency matters of brief duration. I have been paid for my
services in redistricting disputes, but I do so at a substantially reduced rate from my regular
fee. I have also been asked to represent the State of Mississippi and its officers in various
litigated matters, and I have provided those services at an identical reduced rate.

The American Bar Association’s Commentary to its Code of Judicial Conduct states
that it is inappropriate for a judge to hold membership in any organization that
invidiously discriminates on the basis of race, sex, or religion. Do you currently
belong, or have you belonged, to any organization which discriminated - - through
either formal membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership. What you have done to
try to change these policies?

I belong to no such organizations,

Is there a selection commission in your jurisdiction to recommend candidates for
nomination to the federal courts? If so, did it recommend your nomination? Please
describe your experience in the entire judicial selection process, from beginning to
end (including the circumstances which led to your nomination and interviews in
which you participated).

There is no selection commission. Senator Lott called to inform me that he and Senator
Cochran had included my name on a list sent to the President. I met with Judge Gonzalez
and his incoming successor as White House Counsel, Harriet Meiers. I later met with
staff from the Department of Justice. After completing nomination paperwork and after a
background investigation was conducted, I was informed by the White House that the
President would be sending my nomination forward. My nomination was submitted to
the Senate on February 8, 2006.

29
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Has anyone involved in the process of selecting you as a judicial nominee discussed
with you any specific case, legal issue or question in a manner that could reasonably
be interpreted as asking how you would rule on such case, issue, or question? If so,
please explain fully. :

No.
Please discuss your views on the following criticism involving “judicial activism.”

The role of the Federal judiciary within the Federal government, and within society
generally, has become the subject of increasing controversy in recent years. It has
become the target of both popular and academic eriticisms that alleges that the

judicial branch as usurped many of the prerogatives of other branches and levels of
government.

Some of the characteristics of the “judicial activism” have been said to include:

a. A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a
vehicle for the imposition of far-reaching orders extending to broad
classes of individuals;

c. A tendency by the judiciary to impose broad, affirmative duties upon
governments and society; '

d. A tendency by the judiciary toward loosening jurisdictional
requirements such as standing and ripeness; and

e A tendency by the judiciary to impose itself upon other institutions in
the manner of an administrator with continuing oversight
responsibilities.

From the time I was first hired by the Chancery Clerk’s office at the age of 18, 1
have been employed in various governmental capacities at the local, state, and federal
level. [ have served in a staff position in the judicial and legislative branches, and 1 was
appointed by President Reagan and confirmed by the Senate to an executive position.
That experience has given me some insight into how our government is supposed to work
and how the courts fit into that system.

The preamble to the Constitution confirms that our government has been
established by the people of the United States, and our courts, like other parts of that
government, play the role that the people have instructed them to play. The courts must
examine their jurisdiction in every case, because, where the people have not authorized

30
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the courts to speak, the courts must remain silent. The jurisdiction of the federal courts
was authorized by the people in the Constitution itself, but it must be conferred in
particular cases by act of Congress. If Congress has not affirmatively authorized its
jurisdiction, a federal court can do nothing. Even where Congress has authorized
jurisdiction, a federal court must determine whether the Constitution allows such
jurisdiction to be granted; where it does not, the court cannot act.

Where jurisdiction does exist, the courts must follow the law the people have
prescribed, whether that law is found in the Constitution or in applicable statutes.
Although state courts have authority to create law through the process of common law
adjudication, the federal courts possess that authority only in the rarest of instances. The
federal courts should always be seeking to apply the will of the people, because, as
Hamilton observed, they have no will of their own.

Proper application of these principles will usually, but not always, result in the
enforcement of the people’s will as expressed by statute. The people in their Constitution
delegated certain powers to Congress and reserved others to the States. The wisdom of
particular exercises of those powers is no concern of the federal courts. However, the
Constitution does place certain restrictions on the exercise of those powers, and Congress
has imposed many others on state and local governments. It is not activism to enforce
constitutional restrictions or statutory restrictions, when authorized by the Constitution.
1t is a judge’s swom duty.

A court should hesitate before rejecting the work of the people’s elected
representatives. Those representatives are equally sworn to defend the Constitution, and
it is often difficult to determine how the framers of the Constitution would have intended
their work to apply to the problems affecting later generations. Indeed, the fact that
Congress or a plurality of state legislatures has adopted a position on a particular issue is
by itself strong evidence that their ancestors in adopting the Constitution would not have
intended a different position to prevail. However, the framers did believe in limited
government, and they intended to restrict their own authority and that of their
descendants to take particular actions, particularly those detrimental to religious and
racial groups and those who had acquired property by honest toil. Where a legislative
body or an executive at any level of government neglects those restrictions, the courts
have no choice but to enforce them.
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Chairman SPECTER. Mr. Wallace, the American Bar Association
has raised some very serious allegations and I want to give you
every opportunity to respond.

On page 13 of the ABA’s testimony, they say that you “have not
shown a commitment to equal justice under law.” Further, the ABA
says that you do not “understand or care about issues central to
the lives of the poor, minorities, the marginalized, the have-nots,
and those who did not share your view of the world.”

Of particular concern, according to the American Bar Association,
was your positions taken relating to the Voting Rights Act, and
more specifically the case of Jordan v. Winter.

The American Bar Association reports that you advanced legal
positions that were “not well founded” and that you did so in a
manner that suggested you were “advancing your own personal
views on the interpretation of the Voting Rights Act without regard
to the law or the ultimate merits of the litigation and the impact
on African-American citizens of Mississippi.”

HOV(;/' would you respond to that American Bar Association testi-
mony?

Mr. WALLACE. Thank you, Mr. Chairman. There is a lot in there,
the general conclusions reached in that report about my lack of
commitment to equal justice under the law and my lack of sym-
pathy for the problems of the poor.

I was raised in a small law office in Biloxi. I know about the
problems of equal justice and I know about the poor. It is a small
town. I had the opportunity, with my father and with his partners,
including Ms. Hornsby, who is here today, to see people who need-
ed help and to have the opportunity to give it to them.

If T were not interested in equal justice and in the rights of the
poor, I never would have gone home to Mississippi. I could have
easily stayed up here in Washington and represented rich people
for a lot more than I get for representing the same people in Mis-
sissippi.

But I went home because I want to make Mississippi a better
place to live. I think I have been able to help do that. It is impor-
tant to me to see to it that it is a better place for my children.

The litigation under the Voting Rights Act was litigation that I
undertook on behalf of my client, the Mississippi Republican Party.
I have been active in that party my whole life.

My father was one of those people who came home from World
War II, they had seen how the rest of the world worked, they saw
the things that the rest of the world had that we did not have in
Mississippi, and they set their minds about to bringing us into the
modern times. That is why he was Eisenhower Chairman in Har-
rison County in 1952.

So when I came home, it was natural that when the party was
looking for representation and consultation with a Mississippi dele-
gation, I was hired to defend the Jordan v. Winter case.

In that case, before we got involved, the Federal court had al-
ready created the first black majority district in Mississippi and
had created another district that had a substantial minority popu-
lation. All we did on behalf of the Mississippi Republican Party was
to seek to preserve the plan that the court had already put into
place.
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The arguments we made were fair. The arguments we made
were discussed with the Senate when I was first confirmed to Legal
Services when I had my first hearings back in 1983, because we
had these same voting rights discussions then.

The Senate knew what positions I was going to take on behalf
of my client. It imposed no impediment to my confirmation then.
I think we litigated fairly, fully, and properly on behalf of the
party, and any criticism based on my representing my client to the
best of my ability is unfounded in this case.

Chairman SPECTER. Mr. Wallace, on pages 14 and 15 of the
ABA'’s testimony they report concerns about another Voting Rights
case, Branch v. Smith. The ABA states, “Mr. Wallace argued for
the creation of at-large districts for the election of Mississippi Con-
gressional representatives, a position the lawyer said would have
eliminated the only majority African-American single-member dis-
trict in Mississippi.

Lawyers state that the U.S. Supreme Court rejected the position
advanced by Mr. Wallace in Branch v. Smith that allowed single-
member districts in Mississippi.” Is the ABA’s representation of
your role in this litigation accurate?

Mr. WALLACE. I do not think it is entirely accurate, Mr. Chair-
man. The Republican Party had been sued in that litigation and we
were obliged to take a position. The position we took, is that an Act
of Congress ought to be enforced.

It may surprise you to know that there is an Act of Congress on
the books that says whenever a State loses representation after a
Census, if the legislature cannot agree on a redistricting, everyone
must be elected at-large. That is what the statute says.

Having served here in the Congress, as Senator Lott mentioned,
my daughter is the fourth generation of Wallaces to serve on a staff
position here. I respect statutes passed by Congress. We put that
statute before the court. The trial court decided not to enforce it.

But we were not seeking to eliminate an African-American rep-
resentation in Congress. We told the Supreme Court, and I told
Justice Ginsberg when she asked me in an oral argument, will this
not dilute minority votes, and I said there are plenty of mecha-
nisms that our courts have used in Mississippi to make sure that
minorities can be elected, even from white majority multi-member
districts.

I told her there was no doubt that such an election under that
statute would produce an African-American Congressman. It was
never our intention to take away that representation, and it would
not have been the effect had the court decided the statute applied
in that circumstance.

Chairman SPECTER. On page 16 of the ABA’s testimony there is
a list of unattributed quotes that are provided with no context.
There is certain questioning of the process of unattributed quotes,
but the American Bar Association has put this into the public
record and, as a matter of fairness, you ought to have an oppor-
tunity to make whatever response you choose.

These unattributed quotes are as follows: “He has an instinct
contempt for the socially weak, including the poor and minorities”;
“the poor may be in trouble, he is just not open to those issues”;
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“he does not like poor people or anyone not just like him”; “he will
be like 1965, not 2006.”

You are invited to make a response.

Mr. WALLACE. Mr. Chairman, it is very difficult to respond to
partial quotations from unknown people. But I am happy to say
that we have four distinguished lawyers from Mississippi here
today who know me, who know what kind of man I am.

I was pleased to see that Mr. McDulff, in his testimony, acknowl-
edged that I have always been civil and cooperative to him and
people with whom he is working, and I do not have any doubt Mr.
Rhodes will tell you the same thing. I think when you finish talk-
ing to those four gentlemen today, you will have a true picture of
my character and my behavior.

Chairman SPECTER. On page 17 of the ABA’s testimony you were
described as “narrow-minded in your views, lacking in tolerance,
entrenched in your views, insensitive, intolerant, high-handed, not
willing to yield to logic or facts, rigid, inflexible, overly opinionated,
one-dimensioned, locking into a point of view and not open to the
position of others.”

You are invited to respond.

Mr. WALLACE. I find those charges difficult to understand, Mr.
Chairman. Like most litigators, most of the cases I take get settled.
Litigators vigorously represent their clients’ interests. They fight
hard for the positions their clients take. But at the end of the day,
once the facts in the law have been thoroughly explored, most cases
settle, and most of mine do.

If T were as narrow-minded and as intransigent as those quotes
would make out, my cases would not settle, and I probably would
not get hired. Not too many clients can afford to try case after case
just for the fun of it.

Chairman SPECTER. Mr. Wallace, on page 19 of the ABA testi-
mony your ability to be free from bias is called into question. Many
express concerns about your ability to follow precedent or to put
your own personal views aside when judging cases.

The ABA testimony further says that you “had filed pleadings
and taken positions that certainly did little or nothing to advance
the merits of the case,” and suggesting that you were “deviating
from existing precedent” in some of those positions.

Would you care to respond to that?

Mr. WALLACE. Two things, Mr. Chairman. Yes, I would be happy
to. Freedom from bias is a difficult thing for me to understand. I
grew up in a difficult time in Mississippi, as many of these other
witnesses did.

I remember quite clearly my mother explaining to me in no un-
certain terms how people are expected to believe, and I think I
have maintained those standards throughout my life. If I had any
sort of bias, I would not be a partner in the most integrated law
firm in the State. I would not send my children to the most inte-
grated school in the State.

I would not, as Reverend Crudup points out in his letter, have
represented my church in helping to build a biracial Christian coa-
lition in Jackson, Mississippi to improve communications and rela-
tions in the community. None of that would have happened if I
were a person of bias.
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As far as precedent is concerned, I worked for two excellent ap-
pellate judges, Justice Walker and Justice Rehnquist. They taught
me the meaning of precedent. They taught me how to read it and
they taught me to respect it. As a lawyer, that is important. When
my clients come to me, they want to know what the law is.

They do not want to hear a lot of theory, they want to know what
they can do and what they cannot do. If you do not respect prece-
dent, you cannot give them a good answer to that question. I think
I have been able to give my clients good answers.

Chairman SPECTER. Mr. Wallace, it has been reported that you
were interviewed on three separate occasions by ABA investigators.
The ABA Standing Committee on the Federal Judiciary’s Hand-
book requires that a nominee be given a “full opportunity to rebut
the adverse information and provide any additional information
bearing on it.” Do you believe that you were given an opportunity
to rebut the information, as required by the ABA Handbook?

Mr. WALLACE. No, I do not believe that, Senator. I certainly do
not think that I needed to know the names of the individuals who
gave the quotes that you said, but the ABA testimony contains spe-
cific charges about specific litigation that was not discussed with
me in the initial interview.

In the third interview we had last week, I was given enough in-
formation to deal with one charge. They revealed to me that a
former Bar president in New Hampshire had said that I behaved
improperly in presiding over a Legal Services Committee hearing
held in New Hampshire.

With that information, I was able to get the transcript from the
committee, from the Legal Services Corporation, and to forward it
to the committee. It is 243 pages of the most boring detail work in
amending the Code of Federal Regulations that anyone can imag-
ine. There was not any support.

We worked all day and we came to a reasonably amicable result.
But I do not think anybody who could read those 243 pages could
possibly find it to support the charges that Mr. Ross made against
me.

Chairman SPECTER. As has been widely publicized, you received
a “Not Qualified” rating from the ABA. Can you tell the Committee
your opinion of the rating and the process, as you see it from your
point of view, that the ABA used to arrive at that rating? Essen-
tially, do you think it was a fair evaluation and an accurate rating?

Mr. WALLACE. Senator, I'm not a member of the ABA. I do not
really have standing to tell them how to do their business. I have
told you that I do not believe that they lived up to the standards
they have expressed, that you will be given an opportunity to rebut
the charges against you. I think I should have had that oppor-
tunity. I do not think that I had it.

But as to whether or not I am qualified, I would just ask once
again that you consider the testimony of the Mississippians who
know me, the two Senators who you have just heard from, the four
lawyers on both sides of the issue that you are going to hear from
in a few minutes.

I think, if I were as unqualified as the association makes out to
be, it is unlikely that I would have had the opportunity to serve
three Presidents of the United States that I have. I am proud of
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their confidence in me and I hope that, at the end of the day, this
Committee will share it.

Chairman SPECTER. Did the ABA, in your opinion, consider all
the relevant information? Specifically, do you know whether the
Standing Committee contacted people you asked them to contact?

Mr. WALLACE. I know that at the outset they did not. My friend,
Judge McConnell from the Tenth Circuit, who is my daughter Mol-
ly’s godfather, called up before the hearing and said, why has the
ABA not called me? I said, I do not know. The first investigator
came to see me. I said, please be sure to call Judge McConnell.
That did not happen.

When the third set of investigators came to see me, I said, please
call Judge McConnell. At that point I know that it did happen, but
there were other people that I mentioned that I would hope they
would have called. Some of them I know were not calling. Some of
them, I have not heard from.

Chairman SPECTER. Can you be specific as to who they were?

Mr. WALLACE. Certainly. Ms. Askew was a member of the Board
of Visitors at Georgetown, one of my classmates, who is the Gen-
eral Counsel at Georgetown. I asked her to go ahead and call their
General Counsel. I know that did not happen.

Now, I asked a couple other people. I do know they called Judge
McConnell this last week. I do not know whether they called any
of the other folks that I mentioned. But at the outset, no, they just
did not call the folks I suggested to them.

Chairman SPECTER. Anybody else, specifically?

Mr. WALLACE. I specifically asked them to call Bob Bauer. Bob
was my counterpart on the Democratic side of the aisle during the
impeachment proceedings. He represented the Democratic Leader,
Senator Daschle.

The argument had been made that I could not work with people,
and I suggested that that was a pretty tough crucible in which to
work. I think that he and I worked together pretty well. I do not
knoxlziv whether or not that happened. I have not talked to Bob this
week.

I also suggested they might call the dean at the Maryland Law
School, who is a friend of our family. I do not know whether that
happened. I have not had a chance to find out. This has only been
since last Monday that they last came to see me. I think that is
a full list, Mr. Chairman.

Chairman SPECTER. Mr. Wallace, as you see it, do you believe
that there were material misstatements of fact in the ABA testi-
mony regarding your background?

Mr. WALLACE. I certainly think their characterizations of some of
the cases that I have been involved in are substantially inaccurate.
As to the opinions of people, I do not think there can be such a
thing as an accurate opinion. I mean, they may very well be report-
ing the opinions they heard.

I do not think those opinions are well founded. The difficulty is,
I never was told the supposed facts behind those opinions, so there
was no opportunity to explore them and to rebut them.

Chairman SPECTER. Mr. Wallace, it has been reported that while
working with then-Representative Lott, you helped write a letter
urging the Reagan administration to defend Bob Jones University’s
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tax-exempt status, despite its racially discriminatory policies. That
has led some to argue that you took a discriminatory position.

What response, if any, would you care to make on that issue?

Mr. WALLACE. Congressman Lott, as he then was, was particu-
larly interested in that litigation because church schools in Mis-
sissippi were being threatened with the loss of their exemption, not
because they were discriminatory, but because they did not meet
extremely onerous burdens of proving that they were not.

The Congressman expressed that feeling to the President. He
filed a brief as a pro se with the Supreme Court of the United
States, which is there for anybody to read.

It is not a defense of discrimination, it is merely a description of
principles of statutory construction which said that religious and
educational institutions are entitled to an exemption.

It denied that the Internal Revenue Service was entitled to make
public policy. But the concern that Congressman Lott had, as ex-
pressed in his brief, was that executive agencies should follow the
law.

The fact that a discriminatory institution might benefit from that
is no more an endorsement of discrimination than a lawyer is en-
dorsing murder when he defends an accused client, as I have had
the opportunity to assist my partners in doing in pro bono cases
in Mississippi.

Chairman SPECTER. Mr. Wallace, in 1983 testimony you are re-
ported to have expressed general support for the Voting Rights Act,
saying that it has “had a tremendous effect in my home State of
Mississippi with regard to its primary goal of assuring people” the
right to vote.

But you took exception with Section 2 of the Act, to the extent
that it measured discrimination in terms of disparate results rath-
er than showing a discriminatory intent. Some have contended that
that was a cramped or unduly restrictive—

Mr. WALLACE.—said to be an unfair interpretation, it is certainly
not something I hid from the Committee. I remember having that
discussion at my confirmation hearings with Senator Hatch, who,
as you will remember, worked very hard on the Voting Rights Act
amendments in 1982.

I made quite plain to the Committee the positions that I would
be taking for my clients in the Mississippi litigation, and neither
Senator Hatch nor the Senate as a whole considered those positions
out of bounds.

Ultimately, those positions were rejected by several courts. The
first court to reject them was in the Louisiana litigation that year,
and the lawyer that made the same arguments I did, Martin Feld-
man, was promptly confirmed to the District Court bench in Lou-
isiana, where he still sits.

So the Senate most familiar with the 1982 Act, while perhaps
disagreeing with the positions we took on behalf of our clients, cer-
tainly did not consider those positions disqualifying.

Chairman SPECTER. Mr. Wallace, it is reported that you assisted
then-Congressman Lott in taking a position, in a letter dated Octo-
ber 21, 1981, to prevent the Department of Justice from sending
Federal inspectors into the Mississippi County jails.
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Would you please give the Committee what the circumstances
were of that letter and what position was taken, and what your
participation, if any, was?

Mr. WALLACE. I would be happy to, Mr. Chairman. The letter did
not object to the sending of inspectors into Mississippi County jails,
as I recall. I do not have it in front of me, but I think it is in the
record from my confirmation hearings 20 years ago. In fact, accord-
ing to the newspapers, inspectors went into the county jails within
a few days after that letter.

The inspectors apparently did not see anything particularly
wrong at the time. Then a couple of days later, there was a fire
in the Biloxi jail in which a number of prisoners died. It was a ter-
rible and tragic event, but it was completely unrelated to Congress-
man Lott’s letter. He did not ask that inspectors stay out of the
jails and, in fact, the inspectors went into the jails.

His concern was that Deputy Attorney Schmultz had made com-
mitments to him about the ongoing prison litigation in Mississippi,
and those commitments had not been kept by the lawyers in the
field.

A Member of Congress, as you can imagine, is quite concerned
that commitments made by the executive branch should be kept.
But there was no request in that letter that inspectors should stay
out of Mississippi jails.

Chairman SPECTER. Mr. Wallace, in your 1983 hearing for Com-
munity Legal Service Director, the issue was raised that you could
not answer in full, expressing confidentiality concerns. Is there any
confidentiality concern which is limiting your testimony today in
any way on that subject?

Mr. WALLACE. No, Mr. Chairman. As you heard Senator Lott
here today, he does not believe that the work done for his staff is
a proper subject of inquiry, but he has not claimed any privilege
with regard to that. I am free to be open, and I have been open
in accordance with my oath to this Committee.

Chairman SPECTER. With respect to your tenure as Director of
Legal Services Corporation, there are statements that you sought
to impose unreasonable limits on the type of matters that the Legal
Services Corporation could support and sometimes voiced support
of its outright abolition.

First of all, did you ever argue that it should be abolished?

Mr. WALLACE. To the contrary, Mr. Chairman. I told President
Reagan’s staff, when my nomination was under consideration, that
I supported the corporation. I told Senator Hatch’s committee,
under oath, that I supported the corporation. I did then and I do
now. I have never acted in any way inconsistent with that oath. I
did attempt to reform the corporation.

As Senator Lott has said here, I think the reforms that we put
into place, taking the corporation out of an active role in politics,
putting it into the kind of ordinary services to the poor, have
helped to preserve it.

In the paper in Jackson yesterday it said the local Legal Services
folks were trying to keep people from being evicted from a HUD-
funded project. That is exactly the sort of thing Legal Services
ought to be doing, and Congress expects it to do.
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Indeed, by the end of the program, President Reagan had aban-
doned his opposition to legal services. He supported its continu-
ation. He put it back in the budget. I think that is because of the
successful work we did in reforming the corporation, and I think
in large portion that is why the corporation is still here today.

Chairman SPECTER. Did you ever contend that the Community
Legal Services’ operation was unconstitutional?

Mr. WALLACE. I did not contend that the corporation was uncon-
stitutional. I did suggest that I thought the appointment mecha-
nism for the board had real constitutional problems, and here is
why.

When Congress set it up, it did not set up the corporation as a
traditional, independent agency, the sort that has traditionally
been upheld by the U.S. Supreme Court.

It is not unusual for Congress to set up executive branch agen-
cies where the President cannot fire the particular officers, but by
declaring that we were not Federal officers, Congress immunized
us to impeachment.

The directors of the Legal Services Corporation, so far as I can
tell, can neither be fired by the President, nor impeached and re-
moved by the Congress. It seems to me very unwise to attribute
$300 million of taxpayers’ money every year to folks where there
is no emergency mechanism for removing them when the time
arises. That was my objection, not to the corporation, but to its par-
ticular mode of government.

Chairman SPECTER. Mr. Wallace, a question was raised about
certain lobbying activities said to have been undertaken by you.
Senator Redman, the Ranking Republican on the Appropriations
Subcommittee on Oversight for the Legal Services Corporation
raised an issue as to the propriety of people on the board who
lobby.

What response, if any, would you care to make to that?

Mr. WALLACE. If it is the instance that has been reported in
some of the writings about me over the last month, there was a
lobbying effort at one point to change our appropriation. We had
consistently been appropriated about $300 million a year.

In our last year, as I told the Committee, President Reagan said,
all right, I do not want to abolish the corporation any more, I want
to keep it, but I want to fund it at $250 million.

I thought that when the President of the United States would
come five-sixths of the way to meet us, that I thought it was in-
cumbent upon us to go the rest of the way to meet him. We agreed.
Our board agreed to endorse the President’s budget.

And, yes, we sent people up here to try to promote that budget.
Every agency in the government has lobbyists to support its budg-
et. They usually call them the Office of Legislative Affairs, or some-
thing like that. But what they are, is lobbyists. We had them and
we used them.

Chairman SPECTER. Mr. Wallace, I have taken a good deal more
time than is customary, except for Supreme Court nominees, al-
most up to the 30-minute mark, but have sought to put before the
Committee all of the issues known to the staff and to me to give
you an opportunity to respond.
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Just one more comment. I have expressed publicly the concerns
about the first report by the American Bar Association because key
officials had very substantial public controversy with you in the
past, and I was concerned about the impartiality.

Accordingly, I wrote to the ABA on two occasions, June 22 and
August 7 of this year, and received a detailed reply on September
14 from Theodore Olson on behalf of the American Bar Associa-
tion’s Standing Committee on the Federal Judiciary, where they
have made very substantial changes and have conducted an addi-
tional inquiry.

I do not want to overly focus on that, but I do want to make,
without objection, these letters a part of the record. They may be
the subject of further inquiry when the ABA testifies later.

Let me yield at this time to Senator Kennedy.

Senator KENNEDY. Thank you, Mr. Chairman.

Welcome.

Mr. WALLACE. Thank you, Senator Kennedy.

Senator KENNEDY. Just following along on the Legal Service pro-
gram, you supported the $55 million cut in 1988, as I understand
it.

Mr. WALLACE. As I just explained, President Reagan came up
five-sixths of the way and I thought it made sense to meet him the
rest of the way.

Senator KENNEDY. And then you asked for a reduction of another
$13 million the following year. Is that right?

Mr. WALLACE. I do not remember that, Senator, but it may be
the case. I have not had a reason to look at that record in a long
time.

Senator KENNEDY. Well, the record is that there was a reduction,
and you supported that.

Mr. WALLACE. I have no recollection of what budget request we
made in 1989, but I am sure the record will show.

Senator KENNEDY. And you opposed, in the Legal Service, the
National Support Centers which assist the youth, the migrants, the
Native Americans that deal with employment, housing, and health
care for low-income Americans. You wanted to eliminate that pro-
gram.

Mr. WALLACE. We wanted to take the funds that were available
to us and concentrate them on services in local programs. We reori-
ented funds to the local programs as opposed to these national
think tanks. Yes, Senator, we did that.

Senator KENNEDY. Did you pay outside lawyers to lobby Con-
gress to reduce the corporation’s budget?

Mr. WALLACE. As I explained, we did have lobbyists who reduced
the corporation’s budget. I think some of them may have been
hired on a contract basis, as Federal help often is.

Senator KENNEDY. So you did not mind spending the money to
hire the lawyers to reduce the corporation’s budget, but you were
cutting back on the programs, such as the National Support Cen-
ters that were serving some of the poorest of the poor.

Mr. WALLACE. Having secured President Reagan’s support for
the program, I thought it was important to get folks up here and
try to explain it to the Congress. And sometimes, yes, that costs
money, Senator Kennedy.
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Senator KENNEDY. Well, sometimes it does not. Sometimes it
does not.

Mr. WALLACE. That is true.

Senator KENNEDY. As someone who has followed the Legal Serv-
ice program very closely, Warren Rudman, during that period of
time, very familiar with the program during the time on it, we did
not seem, with those board members, had the confidence of the
members of the Congress.

Warren Rudman was very, very much involved in the support of
those. I do not remember. I do not know of other agencies that go
out and hire lawyers to reduce the budget of different committees.

If we could get back, in response to questions on the Bob Jones
case, you, I think, commented to the Chairman about that. That
case obviously, as you know, is enormously important for civil
rights because it held that private organizations that discriminate
based on race are not entitled to the tax-exempt status.

Most Americans would think that that was a matter of simple
fairness. If you discriminate, you are not a charitable organization.
Most Americans would understand that. So, you do not get the tax-
exemption intended for charitable groups.

So Republican and Democratic administrations, dating back to
the Nixon administration, agreed with that basic principle. In fact,
even when the Reagan administration decided to abandon the long-
standing rule in the Supreme Court, prominent administration offi-
cials strongly objected, including Ted Olson, who was then the head
of the Office of Legal Counsel, Roscoe Edgar, Commissioner of the
IRS, and the Acting Solicitor General Lawrence Wallace.

But you disagreed. Even after the Supreme Court ruled eight to
one that discriminatory institutions are not entitled to tax-exemp-
tion, as I understand it, you continued to hold the opposite view.

When you were nominated to head the Legal Services Corpora-
tion you testified that “I personally believe that the interpretation
of the Internal Revenue Code advanced by the Department of Jus-
tice which supported tax-exempt status for the university was cor-
rect.”

Mr. WALLACE. That was my testimony, Senator. I think if you
read Congressman Lott’s brief, you will see he never argued that
discriminatory institutions were charitable. I do not think he ever
made that argument, and I do not think I ever endorsed it.

What he did say, is that it was stipulated in that case that Bob
Jones was both religious and educational, and that was important
to Congressman Lott because church schools in Mississippi were
being harassed by the IRS. It was a statutory argument that,
under the statute passed by Congress, it is sufficient to be religious
or educational. It is not necessary that you also be charitable.

The question of whether or not it was a good idea to give a tax
deduction to a discriminatory institution was not the subject of
Congressman Lott’s brief. He discussed only the proper interpreta-
tion of the statute.

Senator KENNEDY. Well, do you still believe that private schools
that discriminate based on race deserve to be tax-exempt?

Mr. WALLACE. I have never believed that, Senator. I simply said
that I believed that the administration interpreted the statute cor-
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rectly in saying that religious and educational institutions, under
the statute adopted by Congress, were entitled to that exemption.

Senator KENNEDY. And this is even after the Supreme Court
ruled eight to one that discriminatory institutions are not entitled
to the tax-exemption?

Mr. WALLACE. I think that my testimony came after that, and I
said that I had been persuaded by the brief the administration had
filed.

Senator KENNEDY. Well, let me get it straight. So you are saying
that after the Supreme Court, your position changed. I think that
is important to note, because I had understood you to continue to
hold an opposite view from the Supreme Court decision. Am I
wrong on that?

Mr. WALLACE. I mean, obviously, Senator, the Supreme Court
has spoken and the law means what the Supreme Court says it
means.

Senator KENNEDY. But what did you say? What was your posi-
tion? Did you at that time change and alter your position or did
you reaffirm your earlier position?

Mr. WALLACE. The position I took in the testimony then, which
again was after the Supreme Court had acted, is that I thought the
administration brief and Congressman Lott’s brief fairly applied
the statute. But I never said that I thought, as a personal opinion,
discriminatory schools ought to get tax exemptions. I have never
said that, and I do not say it now.

Senator KENNEDY. But the Supreme Court ruled eight to one.

Mr. WALLACE. Yes.

Senator KENNEDY. And you continue to hold your own view. You
find that there are legal reasons for it. And I understand that, but
I just wanted to be able to be clear for the record.

Mr. WALLACE. And the dissenter and the concurrence, I guess, at
the Supreme Court also saw some legal reasons for it. Yes, Senator.

Senator KENNEDY. All right.

Coming back to the Section 2 of the Voting Rights Act that out-
laws the voting requirements that have the purpose or effect of dis-
criminating based on race, it is one of the most effective aspects of
the Voting Rights Act, as you will remember, in 1982 Congress
amended Section 2 to overturn the Mobile case. The Voting Rights
Act includes an effects test.

That amendment outlawed voting practices whose effects would
deny or dilute voting rights because of race, national origin, or lan-
guage minority. Under the amendment, the voters can stop dis-
criminatory practice without needing to dig up the ancient records
to prove the intent, which may have designated the system earlier.
That was not the position of Senator Hatch. I respect that. We
have had long discussions and debates on it. I understand that.

Our goal was to finally dismantle the voting—those that believed
that we ought to have the effects test and believed that the 1965
Act, which talked about prohibiting discrimination, had been inter-
preted in that particular way up to the Mobile case.

But anyway, in the 1982 Act, our goal was to dismantle Jim
Crow, the voting systems that excluded minorities from participa-
tion in the democracy.
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Now, you have consistently opposed the Section 2 in efforts to
end the minority vote dilution, and not just in the early days of
your career. We see it even in positions you took as recently as
2003. I am going to give you a chance to react.

Press reports state that as the Congressional staff in 1981 and
1982, you worked hard to keep Congress from amending Section 2
to include the effects test. I can understand that. We had a Su-
preme Court nominee here that had the same position recently.

When that effort failed, you attacked Section 2 in court. In Jor-
dan v. Winter, you argued that Congress did not amend Section 2
to include an effects test, and that minorities still had to prove dis-
criminatory intent if they wanted to stop practice to dilute their
vote.

The court called your argument “meritless” and held that it
“runs counter to the plain language of amended Section 2, its legis-
lative history and judicial and scholarly interpretation.”

In 1991, in Chisholm v. Edwards, you argue that Section 2 does
not apply to judicial elections at all. We had a brief comment on
that exchange with the Chairman.

The Supreme Court rejected that view in Chisholm v. Romer,
noting that the 1982 amendments to Section 2 was intended to
broaden the law, and that it would be anomalous to read it to with-
draw judicial elections from coverage.

In 2003, you argued in Branch v. Smith that when the legisla-
ture fails to redistrict to reflect the new Census data, the court
must order at-large elections. Justice Scalia wrote the opinion re-
jecting your view.

Had you prevailed, the only Mississippi district with an African-
American would have been destroyed and it would have been far
more difficult for African-Americans to elect their chosen can-
didates.

Now, I am particularly troubled by your repeated position that
Congress did not enact an effects test when it amended Section 2
in 1982. You should have known otherwise, having served in the
Congress that the amendment was enacted.

Do you still believe that Section 2 of the Voting Rights Act pro-
hibits only intentional discrimination?

Mr. WALLACE. Well, no, I do not believe that. The Supreme Court
has resolved that to the contrary.

Senator KENNEDY. You also argued that including an effects test
in Section 2 would be unconstitutional. Is that still your position?

Mr. WALLACE. Well, I do not think that was ever my position.
That was a position that was taken on behalf of the Republican
Party in Mississippi, as I said. It was an identical position taken
by the Louisiana government in the case of Major v. Trinh.

These were issues that were thoroughly discussed at my last con-
firmation hearings. At that time I think they were well within the
bounds of argument that a lawyer is entitled to make on behalf of
his client.

Senator KENNEDY. Well, the question was, you also argued that
including an effects test would be unconstitutional. The question is,
is that still your position? I am not asking you whether you had
that position previously. Is that still your position?
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Mr. WALLACE. My answer is, it was never my position, Senator
Kennedy. It was my client’s position, which I argued on behalf of
my client, as did other litigants in our part of the world at that
time.

Senator KENNEDY. So you accept that Section 2 applies to judi-
cial elections?

Mr. WALLACE. The Fifth Circuit originally ruled that it did not.
I had actually forgotten I had been involved in that case until I
read the long work those folks had done yesterday.

I feel sorry for putting them through all of that to dig that up.
But I was asked to participate in that case by our democratic At-
torney General, Mike Moore.

Mississippi was in that litigation. I was representing the State
of Mississippi as an amicus in that case, and that was the position
that the Democratic Attorney General and the State of Mississippi
g)ok. It was a position that originally was accepted by the Fifth

ircuit.

Senator KENNEDY. Well, as I say, that is not the position—you
are saying, individually, that was not your position then, but you
were taking it as an attorney. It is not your position now. You un-
derstand and support the constitutionality of the effects test.

Mr. WALLACE. I absolutely can.

Senator KENNEDY. All right. In 2003, on the Branch v. Smith
case, you made an argument that would have eliminated Mis-
sissippi’s only African-American district by relying on the 1941
statute that clearly had been superseded.

You had that exchange with the Chairman here. You said a lot
of people do not know it, but there was a 1941 statute. But what
you did not explain in response to the Chairman, was that that had
been superseded. In rejecting your position by the 1967 statute, it
was superseded.

So when you told the Chairman that a lot of people do not know
about it, but there is a law on the books, a 1941 Act that permitted
this kind of action, you did not mention to the Chairman that there
had been a 1967 Act that superseded the 1941 Act.

Mr. WALLACE. With respect, Senator, that was the argument that
the losing side made in that case. By a six to three vote, the Su-
preme Court decided that the 1967 Act did not repeal, by implica-
tion, the 1941 Act. But they went on to decide that the 1941 Act,
though still on the books and applicable in certain cases, did not
apply here.

Senator KENNEDY. Well, I hope the Chairman will have a chance
to just hear what you said now and what is your response, because
I listened very carefully and one would gather from your response
to the Chairman—he is a superb lawyer and he can make his own
judgment—but in rejecting your position in that case, Justice
Scalia wrote that your view was contradicted both by the historic
context of Section 2’s enactment and by the consistent under-
standing of all courts in the nearly 40 years since that enactment.

So those positions seem to go far beyond the fair advocacy of your
client and create a strong impression that somehow you are pur-
suing an agenda.

Mr. WALLACE. Well, Senator, the only agenda I have ever pur-
sued as a lawyer is the agenda of my client, in that case, the Mis-

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00069 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC



VerDate Oct 09 2002

62

sissippi Republican Party. As I say, there were six members of the
court that agreed with us that the 1941 statute is still valid.

Justice O’Connor and Justice Thomas agreed that it applied in
this case, so we were wrong, but we were certainly not beyond the
bounds of fair advocacy if we were able to have so much of our ar-
gument accepted by several members of the Supreme Court of the
United States.

Senator KENNEDY. Is there any indication in your background
and experience where you took the other side on Voting Rights
cases? Did you ever represent plaintiffs in those cases?

Mr. WALLACE. Oh, absolutely, Senator.

Senator KENNEDY. Have we got the list of those cases?

Mr. WALLACE. It is in my questionnaire. I was hired by the gov-
erning board of a black majority county, Claiborne County. When
the State legislature took away the right to tax the most valuable
asset in their county, the Grand Gulf Nuclear Power Plant, they
hired me to file a Voting Rights Act case on their behalf as plain-
tiffs to restore that power.

We eventually settled the case. The county has been collecting,
I think, an extra $4 or $5 million a year as a result of the positions
I was asked to take on their behalf in a race discrimination voting
rights case.

Senator KENNEDY. I know there are others. I just have two other
areas I want to cover quickly, which I will try to do. In 1989, the
Legal Times wrote that you expressed resentment under Section 5,
the landmark law requiring States with a history of discrimination
obtain Federal pre-clearance for voting changes.

You reportedly told the Legal Times, “It bothers me to see Mis-
sissippi discriminated against,” referring to Section 5s require-
ment, “on necessary voting changes with the Federal Government.”

Do you still think Section 5 of the Voting Rights Act discrimi-
nates against the covered States?

Mr. WALLACE. I do not remember talking to the Legal Times. I
do remember what Governor Winter said when he came here 25
years ago.

Senator KENNEDY. I am not asking you that.

Mr. WALLACE. I agree that Mississippi is ready for self-govern-
ment, Senator. But the Congress has seen to the contrary. Con-
gress has been careful that no judge outside the District of Colum-
bia is allowed to enforce Section 5.

So anything I may have said on Section 5 in the past will have
no effect on anything that I may rule, if I am confirmed to the Fifth
Circuit, because you have denied that court jurisdiction over such
cases.

Senator KENNEDY. Well, I have the document here that says
“Wallace does acknowledge his resentment that Mississippi, along
with other States, must submit redistricting plans to the Depart-
ment of Justice.” That is your—

Mr. WALLACE. I do not think resentment is the word. I have told
you what I think, Senator.

Senator KENNEDY. But you still support Section 5?

Mr. WALLACE. It is a decision that Congress has made, and that
Congress has full authority to make. That is what you are elected
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f(})lr, and Section 2 of the Fifteenth Amendment gives you that au-
thority.

Senator KENNEDY. Finally, on prison safety, I know you re-
sponded to the Chair on this issue. When you worked for Senator
Lott when he was a member of the House, you sent the Depart-
ment of Justice a letter which bears your initials, “MBW?”, objecting
to the department’s investigation of county jails in Mississippi and
asking the department to allow the counties to meet lower safety
standards in their jails. You understand that?

Mr. WALLACE. I think that was part of the letter that Congress-
man Lott then sent. Certainly all county jails wold be required to
meet the standards set by the Constitution. That is what the Jus-
tice Department has the right to enforce.

Senator KENNEDY. Well, I assume, therefore, that you acknowl-
iedge that with the initials, the letter with “MBW?” on it, was your
etter.

You also demanded to know why the investigating attorney had
not been fired. That was in the letter. The letter led, as I under-
stand it, the Justice Department to halt the investigation. Less
than a year later, the fire occurred. It was a year later, a fire oc-
curred in a county jail. Is that the sequence that you understand?

Mr. WALLACE. I do not think so, Senator. First of all, Congress-
man Lott’s letter I drafted in my capacity as a staffer. It went up
through his chief of staff and he sent it to General Schmultz.

But I do not think that any investigations were stopped as a re-
sult of that letter, as I believe that there were inspectors in the jail
within a couple of days after that letter was sent and within a cou-
ple of weeks before the fire actually took place. The inspections did
not stop.

Senator BROWNBACK. Senator Kennedy, could I inquire, we have
other members that want to ask some questions, too. I wanted to
make sure that you were able to ask as many questions as you de-
sired.

Senator KENNEDY. The Senator is quite appropriate. I was kind
of surprised actually when the Chair went on for 25 minutes, my-
self. But I understand the good Senators, and I thank you.

Mr. WALLACE. Thank you, Senator.

Senator BROWNBACK. Thank you. Thank you, Senator Kennedy.

Mr. Wallace, I want to apologize in advance for not being here
for a good portion of your presentation, so some of what I may ask
may have been already covered. But if you will indulge me and still
respond nonetheless, I would appreciate that. I think Senator Ses-
sions has some questions as well.

I gather from some of the discussion here, and certainly just on
basic race relations have been called into question here. However,
in looking at your background, I look at that and I do not see the
basis in your background of people raising that, what you have at-
tempted to do on race relations and to try to improve those.

Would you articulate those issues to me and for me of your own
background? Also, I think it would be useful, just for the record
and for those that would watch and be interested in that issue as
well, since it has come up so much.

Mr. WALLACE. As best I can tell, Senator, it all relates from the
Voting Rights litigation that I was just discussing with Senator
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Kennedy. Most of that I have done on behalf of the Mississippi Re-
publican Party. Sometimes the positions the Party takes are ad-
verse to black voters, but not always.

We have litigated on the same sides of some issues over the last
three Censuses. Again, not everything I do is on behalf of the Re-
publican Party. I have been hired by the Democratic Attorney Gen-
eral in Mississippi to help in such cases.

But the ones that people seem to notice are the ones where the
Republican Party gets into conflict with some of the African-Amer-
ican plaintiffs. That does happen. That seems to be the basis of the
concern. I do not think anybody has ever accused me of having any
personal racial prejudice. It is not true.

I am involved in an integrated firm, an integrated school. You
have got letters from two African-American ministers in the file to
the Committee explaining the work we do on biracial communica-
tions in the Christian community in Jackson.

Just this weekend, our church started, as we always do every
fall, in partnership with the New Hope Baptist Church, an African-
American church, to build a Habitat house in downtown Jackson.
We work on it about eight weekends every fall. We have done it
for years, and we did it again this week.

So I think I am active in promoting racial reconciliation in Jack-
son, and have been for a long time. I think the criticism stems en-
tirely from the litigation I was discussing with Senator Kennedy.

Senator BROWNBACK. Thank you.

Senator Sessions?

Senator SESSIONS. Well, I think you are correct.

If anybody says the slightest word that the Voting Rights Act has
any invalidity to it, has the slightest comma, jot, or tittle, it is not
perfect, then you are a racist, that you are insensitive. That is not
so.

The Supreme Court has wrestled with these issues— lots of
these issues. The Congress has voted, and I voted, to extend the
Voting Rights Act. But I do believe that the State of Alabama, in
my heart of hearts, will give people a fair chance in court today,
unlike what they would have gotten 50 years ago. I think there has
been a big change in the South and a lot of people feel strongly
about that. But we want harmony, we want progress.

I was just glad to see your response to Senator Brownback’s com-
ments about the biracial outreach organization that you have been
a part of, that your children attend integrated schools, that your
church went with the New Hope Baptist Church to Honduras to do
relief work and help poor people in Honduras. Did you attend any
of those?

Mr. WALLACE. Senator, this year was my fourth year to go to
Honduras. It is the second time that I have gone down with New
Hope.

Senator SESSIONS. Let me just ask you, one of your critics appar-
ently said secretly through the ABA Committee that you do not
like poor people. Were the people you were trying to help down
there poor people or rich people?

Mr. WALLACE. They are mighty poor, Senator. That is one reason
I am happy now that all of my family, at one time or another, has
gone down there with me. They need to see the responsibilities that
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we have in this world, and I am glad to say that blacks and whites
in Mississippi cooperate in meeting those responsibilities in Hon-
duras and in downtown Jackson.

Senator SESSIONS. Well, I would just say this. The ABA’s rating,
in my opinion, should not be an embarrassment to you, but should
be an embarrassment to them. I have defended the ABA. I am not
opposed to their process of seeking confidential information. But all
of us have to know that when they do that, there are dangers in
doing that. People have an opportunity to spread untruths and the
nominee has no real ability to respond to it.

But you got your undergraduate degree with Honors from Har-
vard University. You graduated from the University of Virginia
School of Law, where you were on the Law Review there. You
clerked for a Supreme Court Justice in Mississippi, and you clerked
for the Chief Justice of the U.S. Supreme Court.

Let me ask you this. After that experience, do you think you
would have been able to obtain a job in a Washington or New York
law firm if you so chose?

Mr. WALLACE. I suppose I could have, Senator. I never thought
to try. I think I am probably the only Supreme Court law clerk in
the last 50 years who never got so much as a free meal out of it.
I was always going home to Biloxi. That is what I did. I am proud
to have gone home to try to make Mississippi a better place. I have
worked with a lot of lawyers in New York and Washington, and I
think I could hold my own.

Senator SESSIONS. I believe you could, too. I think that is why
very, very important clients have chosen you to represent them in
very, very important pieces of litigation. I think that is a testament
to you.

I want to ask you to just clarify something. You said that some
of the litigation you had took positions that would be adverse to the
position taken by black voters’ lawyers in the case. When we do
these cases, laws have to be decided, the Constitution has to be de-
cided. Somebody wins and somebody loses. Is that not true?

Mr. WALLACE. I have a friend who said the lawyer who first
hired him pointed up at all of the reporters on the shelf and said,
“Son, some lawyer lost every one of those cases in those books.” It
has been a helpful reminder, since I have lost a few of those my-
self.

Senator SESSIONS. I thought it was an ideal of the ABA that a
person should be an aggressive advocate for their client, to assert
principles that might be victorious in litigation, and that that
should not be held against the lawyer. Certainly that is true with
regard to representing the most disreputable criminal.

Lawyers are not condemned for trying to defend criminals, mur-
derers, and rapists. Does that concern you that there seems to be
a movement here to blame you for litigating a redistricting case in
the way that your client would like you to litigate it?

Mr. WALLACE. As I have said, Senator, I do not know how I could
possibly comment on what has impelled the ABA and the folks that
have talked to them. I do understand it to be my responsibility as
a lawyer to zealously represent my clients—that is one of the can-
ons of ethics—and to do so to the maximum extent feasible within
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the bounds of the law. I have always done that and no one has ever
said anything to the contrary.

Senator SESSIONS. Well, I see one case that you handled, Burrell
v. State Tax Commission, in which apparently you represented a
predominantly African-American county.

Mr. WALLACE. Yes.

Senator SESSIONS. This was a county in which, I suppose, the of-
ficials and the majority in the county were African-American. They
contested an unfair tax matter they thought was harmful to them,
the poor people in that county. Which side did you take?

Mr. WALLACE. I took the side of the elected officials and their
voters in Claiborne County, the African-American majority county.
I filed a Voting Rights case on their behalf. I filed a race discrimi-
nation case in State court.

After litigating all the way to the Supreme Court of the United
States and the Supreme Court of Mississippi, we were able to nego-
tiate with the legislature a much fairer allocation of those tax dol-
lars. I think that is a result with which my client was happy. I
zealously represented those clients, as I have the Mississippi Re-
publican Party.

Senator SESSIONS. Well, I think that is what good lawyers do.
That is something that the American Bar Association should recog-
nize, I believe.

What about this case you took on behalf of an African-American
man convicted of murder and sentenced to death, and you argued
that, you briefed that, before the U.S. Supreme Court?

Mr. WALLACE. I do not want to claim too much. My partner,
“Bunky” Healy in our New Orleans office worked on that case for
many years. When it was ready to go to the Supreme Court he
asked me to help, because of my experience at the Supreme Court,
i?l preparing the cert. petition and preparing the brief, and I did
that.

Senator SESSIONS. It is a fairly exhaustive thing if you go before
the U.S. Supreme Court.

Mr. WALLACE. It is.

Senator SESSIONS. Everything has to be exactly correct.

Mr. WALLACE. And we succeeded in obtaining a new trial for the
plaintiff. He was condemned to death for murder. We thought that
the State had not properly disclosed exculpatory evidence and we
were able to convince the Supreme Court that that was right.

Once again, representing people in a murder case does not mean
you are in favor of murder. You represent your client the best way
you possibly can, and in that way we were successful at the highest
court in the land.

Senator SESSIONS. Was this a rich white male or was this a poor
African-American?

Mr. WALLACE. He was a poor African-American.

Senator SESSIONS. And you gave your time and effort to helping
get his conviction reversed?

Mr. WALLACE. That was my responsibility as a lawyer. Yes, sir,
I did that.

Senator SESSIONS. Mr. Chairman, I have gone past my time. But
I think there is so much in here that we could continue to go and
deal with that shows how wrong Mr. Wallace’s critics are.
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It is just breathtaking to me to hear this criticism of Mr. Wal-
lace—a person of your ability, who worked for Democratic Attorney
General Mike Moore who was here testifying about the tobacco
case, he was a lead plaintiff lawyer in that case for the whole coun-
try; you have represented African-American counties; you have rep-
resented people condemned to death.

You turned down the opportunity to go to work for some of the
biggest law firms in America at these incredible wages and prices
they pay, and you have given yourself to Mississippi.

If you have an occasion every now and then to express some
doubt about any jot and tittle of the Voting Rights Act, that does
not make you a racist, because there are some problems with that
Act that all of us recognize and it can be improved, and in the
years to come I am sure it will.

Thank you, Mr. Chairman.

Senator BROWNBACK. Thank you, Senator Sessions.

I do want to enter into the record for Senator Leahy a statement.
He regrets he had to leave because of the late hour and other com-
mitments.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Senator BROWNBACK. I want to turn this over to Senator Cornyn.
I am going to have to slip out for a little bit myself.

Senator Cornyn?

Senator CORNYN. Thank you, Mr. Chairman.

Welcome, and welcome to your family.

Mr. WALLACE. Thank you, Senator.

Senator CORNYN. I am afraid I am experiencing a little sense of
deja vu here today, having sat through the confirmation hearings
of Chief Justice Roberts and Justice Sam Alito, and hearing some
of what I would consider unsubstantiated, rather wild allegations
made against particularly Judge Alito.

Actually, I was reminded, in hearing about some of what appear
to be anonymous, unsubstantiated allegations being made against
you that unfortunately seem to have been included without much
critique or reservation in the ABA report, of Senator Graham’s
memorable exchange with Judge Alito. I am going to ask you the
same question that he asked him.

Mr. Wallace, are you a bigot?

Mr. WALLACE. No, sir.

Senator CORNYN. There are people who appear to be calling you
a bigot.

Mr. WALLACE. I do not think anybody that knows me calls me
a bigot, Senator.

Senator CORNYN. Well, Mr. Wallace, this is my problem. I am
reading page 10 of the American Bar Association testimony that we
are going to hear today, and I just want to read a couple of para-
graphs and ask for your reaction.

On page 10, the first full paragraph, “The investigation revealed
that Mr. Wallace has the highest professional competence. Mr.
Wallace possesses outstanding academic credentials, having grad-
uated from Harvard University in 1973 and the University of Vir-
ginia Law School in 1976. He was a law clerk to former Chief Jus-
tice William H. Rehnquist from 1977 to 1978.
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Mr. Wallace is often described as a legal scholar of strong intel-
lect, a quality lawyer with a quick legal mind. He is a highly
skilled and experienced trial and appellate lawyer who is consid-
ered a go-to lawyer on certain litigation matters in Mississippi.

As discussed below, even those persons with serious concerns re-
garding Mr. Wallace’s judicial temperament describe him as a bril-
liant lawyer, one who could ably master legal issues before him as
a judge.

The investigation also established that Mr. Wallace possesses the
integrity to serve on the bench. His integrity was described by
many as ‘impeccable, ‘outstanding’, ‘the highest,” ‘absolute,” and
‘solid’. Persons throughout the legal community stated that Mr.
Wallace is a fine family man, an excellent husband and father.”

Well, you can imagine how confused I am when I read that the
American Bar Association has said that you are a person of integ-
rity and repeating the glowing accolades that I have just recounted
on page 10 in these two paragraphs in their testimony, but at the
same time seem to allege that you do not have the temperament
to deliver equal justice under the law, that you have insufficient re-
gard for poor people and minorities.

If that were true, Mr. Wallace, I would think that you were not
a man of integrity. I do not see how you can be a person of integ-
rity and hold those kind of views with which you have been
charged.

Can you perhaps try to help me understand what appear to be
irreconcilable contentions about you?

Mr. WALLACE. I assume that the writer of that testimony must
have a different understanding of integrity than the one you and
I share, Senator. Integrity means wholeness.

It means that you behave the same way, honorably and consist-
ently all the time. A person who has integrity cannot possibly treat
people differently on no basis whatsoever.

Two weeks ago, the sermon was on the book of James, the part
where James tells people not to be respecters of persons, not to
treat rich people and poor people differently.

If there had been white people and black people in Palestine and
Israel in those days, he would have said that, too. You cannot pos-
sibly behave your life consistently with that admonition and not be
a person of integrity. I mean, that is what I think integrity means.
It forecloses the kind of charges that the association has brought
against me.

Senator CORNYN. Well, the other concern I have, Mr. Wallace, is
that, of course, the way the American Bar Association has con-
ducted its review means that the persons who made these state-
ments against you in claiming your lack of integrity—that is my in-
terpretation—are anonymous.

The American Bar Association’s own rules, as I understand
them, appear to foreclose using information in its report that is not
presented to the nominee so that the nominee can refute it. Do you
read the rules differently from me?

Mr. WALLACE. No, I read them the same way, Senator.

When I raised that with the last group of investigators who came
to see me, they told me that I did not understand the rules. So,
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I hope you will be able to get them to explain them to you while
they are here today.

Senator CORNYN. I hope so, too.

You have been criticized for the clients that you have chosen to
represent. Do you feel like that is a fair criticism for a lawyer who
takes on the responsibilities as an advocate in an adversarial sys-
tem of justice?

Mr. WALLACE. I do not think it is fair, and certainly in my early
days in Biloxi you did not get to necessarily choose to represent cli-
ents. In a small town, if somebody needs help, you represent them,
and that is what we did. But I have been happy to represent people
who come to me.

As I said, I have been hired on several occasions by our Demo-
cratic Attorney General in Mississippi. We work together. We know
each other. Even though we may be on different sides of the polit-
ical fence, when we can be of assistance to each other we do that,
and I have been happy to work with people from all parts of the
political spectrum in Mississippi in my law practice.

Senator CORNYN. You have also been criticized for making legal
arguments that did not ultimately prevail in court. Do you know
any lawyer that has not made at least one legal argument that has
not prevailed in some court?

Mr. WALLACE. None that has ever been to court. You do not keep
a thousand batting average very long when you are a litigator.

Senator CORNYN. Do you understand that the American Bar As-
sociation’s own standards on professional legal conduct state that
“a lawyer acts properly in arguing for an extension, modification,
or reversal of existing law”?

Mr. WALLACE. I do understand that to be the rule. I think it is
also the rule under Rule 11. I have done that on occasion, and I
have always been careful to identify to the court when I am doing
that, that there is authority adverse to me and we ask you to re-
consider that authority and come to a different conclusion.

But I have never hidden authority from the court. I have gone
to the court and said, if you adhere to authority I am going to lose.
That is a fact. But here is why I think it ought to be reconsidered.
That is something that lawyers not only are entitled to do, but in
certain circumstances it is part of the zealous representation of
your clients that you are required to do.

Senator CORNYN. Getting back again to these anonymous allega-
tions made without apparent, or at least in the record, without sub-
stantiation or further elaboration in the record, as a lawyer prac-
ticing in the State and Federal courts, in Mississippi and else-
where, you are familiar with the hearsay rule, right?

Mr. WALLACE. I am, indeed.

Senator CORNYN. And do you know any court in the Nation that
would admit anonymous allegations for proof of the truth of the
matter asserted therein?

Mr. WALLACE. There are about 25 exceptions to the hearsay rule,
as the Senator knows. My poor daughter had to study them all last
year. But I do not know of any one that would apply to this hear-
say, Senator.

Senator CORNYN. I think she agrees with you.

[Laughter.]
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Mr. WALLACE. That it was a bad thing she had to study? I will
bet she does.

Senator CORNYN. Well, you also stand accused, Mr. Wallace, of
representing unpopular clients. How do you plead to that?

Mr. WALLACE. I do not doubt that I have done that on multiple
occasions.

Senator CORNYN. Do you know any lawyer that has represented
universally popular clients?

Mr. WALLACE. If a lawyer has represented only people that are
popular, he is probably not paying close enough attention to his re-
sponsibilities to the public and to the Bar. I am not saying it is im-
possible, but I do not know of anybody.

Senator CORNYN. Tell me about some of the unpopular clients
that you have represented.

Mr. WALLACE. Well, we have already discussed the capital case
that we brought that we defended. Actually, we defend capital
cases regularly. One of my partners in Jackson came to us from the
Capital Defense Fund and he still does pro bono work. He is an ex-
cellent appellate lawyer. Part of my job is to help him with his
briefs and his arguments and get him ready to go to court.

But certainly the case we brought on behalf of Claiborne County
was unpopular. The legislature had gone so far to try to amend the
Constitution to take this money away from this majority-black
county, and that is what made it into a Voting Rights Act case, be-
cause there was an election, and they convinced hundreds of thou-
sands of people in Mississippi they ought to take this money away.
I do not think I have ever had a client who had more people vote
against him in an election than Claiborne County did. So, I would
say they were unpopular.

Senator CORNYN. Mr. Wallace, one of the things that concerns
me about the American Bar Association report, is apparently both
the Chairman of the Standing Committee, as well as the former
president of the American Bar Association had been locked in some
rather pitched battles with you when you were on the Board of Di-
rectors for the Legal Services Corporation.

I am sorry I had to step out a little bit earlier. But have you had
a chance to explain a little about what those fights were about?

Mr. WALLACE. I do not think I have, Senator. We had a lot of
difficulties. I explained in general terms that what we were doing
in the Reagan administration was trying to reform Legal Services,
to take it out of political litigation and put it into providing the or-
dinary needs for ordinary people. We had opposition to that.

Both Mr. Greco and Mr. Tober testified before our board and be-
fore our Committee against the changes that we were proposing.
We heard them. I think we heard them politely.

I think we asked them questions about their position that were
fair questions under the circumstances. Whether that has had any
effect on what they have done in their offices in the ABA, I just
have no way of knowing. I do not think I have seen either one of
them in 20 years.

Senator CORNYN. As Chairman of the Legal Services Corporation,
you advocated greater accountability and more effective legal serv-
ices to the poor within the organization.
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Can you explain how you envisioned improving the quality of
legal services to the poor by adopting the measures that you were
advocating or the reforms that you were seeking to accomplish?

Mr. WALLACE. Two things were very important to me. In the
early 1980s, you will remember—and I suppose we always have
budget difficulties in this country—it was a very tight budget time
and the appropriation of the corporation had been cut back.

I saw no prospect that Congress was ever going to be able to ap-
propriate all the funds to meet all the needs of poor people under
a pure appropriations system. We went out and promoted other
ways to provide legal services to the poor. We helped start the
IOLTA program that many States use now, Interest on Lawyers
Trust Accounts. I thought that might be something you would run
into in Texas.

Senator CORNYN. No. I am familiar with it. I just wanted to
make sure the record was clear and we did not lapse into acronyms
that no one understood.

Mr. WALLACE. Thank you. I apologize for that. We worked very
hard to get private lawyers involved in giving pro bono services.
Our program in the Mississippi Bar, I think, has won awards on
several occasions for involving private attorneys in services to the
poor.

In order to be able to reach out to other sources of funding, I
thought—and I think Congress believed—that we needed to cut
back on cases that were widely perceived as political; whether they
were or not might not make so much difference as the fact that
they were perceived that way.

By getting Legal Services out of those political cases, we have
had new sources of funding in Mississippi. The Chief Justice and
the Supreme Court have imposed rules that collect more funds for
legal services for the poor. The legislature has passed, and the Gov-
ernor has signed, increases in filing fees to give more funds.

I supported those programs. They could do that because they
knew that now that money would go to Legal Services programs
who would put it to good use and who would keep it out of politics.
That is what I was trying to do 20 years ago. I think we finally
succeeded.

Senator CORNYN. And by your success, you mean that you have
been able to provide a means of legal representation to people who
otherwise would not be able to afford it?

Mr. WALLACE. That is what I was concerned with 20 years ago.
I am still concerned with it. I am proud to say that it is still being
provided in more and different ways than it had ever been before.

Senator CORNYN. Mr. Wallace, some of those who criticize your
tenure at the Legal Services Corporation fail to remember that
much of what you implemented during that time was essentially
ratified when Congress, in 1996, enacted similar reform legislation.
How, in your opinion, have these reforms improved Legal Services
to the disadvantaged?

Mr. WALLACE. Well, I am proud to say that the reforms that we
did through a regulatory fashion apparently worked so well—and
of course I had been gone 6 years by the time that bill was
passed—that Congress did adopt them into law. I think they are
continuing to work well today.
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As I have just said, I think I cannot tell you what is going on
in 49 other States, but in Mississippi I think we are very happy
and very proud of the work, both of our Legal Services programs
and of the volunteer work being done by members of the Bar.

Senator CORNYN. Mr. Chairman, I would ask unanimous consent
to make part of the record a letter addressed to Michael Greco, im-
mediate past president of the American Bar Association, and copies
sent to both the Chairman and Ranking Member, signed by 288
leaders in the American Bar Association expressing concern that
the American Bar Association violated its own rules in the manner
in which they conducted the evaluation in this case, and also they
happened to mention the re-rating of Brett Kavenaugh, who now
serves in the DC Court of Appeals, and raises the pertinent ques-
tion about the obligation of a member of the Standing Committee
to recuse themselves when there is a conflict of interest, or perhaps
the appearance of partiality of a nominee, and I would ask that
that be made a part of the record.

Senator SESSIONS. It will be made a part of the record.

Senator CORNYN. Thank you, Mr. Wallace. I believe that is all I
have for now.

Senator SESSIONS. Thank you, Senator.

Mr. Wallace, I want to followup a little bit on that conversation
you have had with Senator Cornyn, one of the able members of our
Committee and former Justice on the Texas Supreme Court. I be-
lieve I heard you say that when you were Chairman of the board
of the Legal Services Corporation—attempting to effect a reform of
that corporation to focus its attention on actually representing poor
people and to reduce the number of political-type lawsuits they
were filing, reforms which I think most Americans supported at
that time and still do—that one or more of the members of the
ABA who were involved in your rating testified before you to criti-
cize the decisions you made at that time or to oppose the decisions
you made.

Mr. WALLACE. Mr. Tober and Mr. Greco both testified before our
board. Ms. Tucker organized a panel discussion held out in Hono-
lulu at the ABA meeting, the sum and substance of which was
quite strident criticism of our board. Yes, Senator.

Senator SESSIONS. And let me get this straight. Are they in-
volved in the Committee to do your evaluation?

Mr. WALLACE. Mr. Greco appointed them. Mr. Tober was the
chairman, Ms. Tucker is a member.

Senator SESSIONS. So all three are directly involved in your eval-
uation and they were the ones who were leaders coming to Wash-
ington, DC to testify in opposition, conducting hearings in Hawaii
at a panel at the ABA meeting to criticize your decisions that were
really ratified by this Congress as time went on.

Mr. WALLACE. I believe that to be the case, Senator.

Senator SESSIONS. I would offer for the record an article from the
Wall Street Journal of July 26, the lead editorial. “An ABA Hit
Job,” is the title of it. The subtitle is, “Political Payback Against
a Judicial Nominee”.

They trace the difficulties you are having today to the fact that
the ABA did not agree with your positions at the time you headed
the Legal Services Corporation. I think you handled yourself well
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in that difficult time, and I do believe Congress has ratified your
decisions.

I do believe that the Legal Services Corporation does not have
the kind of criticism and carping that was constant before those re-
forms occurred.

Mr. WALLACE. Well, thank you, Senator. If I may say, just in
case somebody puts in the New York Times editorial to the con-
trary later, I do think it is pretty good for a Biloxi boy to be batting
500 in Manhattan.

Senator SESSIONS. Well, you cannot win them all, as they say.

Mr. WALLACE. I do not expect to.

Senator SESSIONS. Just briefly, because I made comments about
the Voting Rights Act. The Voting Rights Act, I believe, was pivotal
in the South in empowering the African-American community.
What are your thoughts, briefly, about the importance of that Act
in changing the nature of politics and justice and equality in the
South?

Mr. WALLACE. They are the same as I stated them 23 years ago.
I do not think you could grow up in the South and not know how
important it is to bring people into the system.

Our problem in Mississippi, when I grew up, is that we had a
closed political system. It was not just closed against black people,
it was closed against a lot of other people as well.

We worked very hard to build a competitive system in Mis-
sissippi. The expansion of the electorate did a great deal for that.
I think Republican Members of Congress fully supported the Voting
Rights Act. They put when people could vote. When two parties
could compete for their vote, then you get a better system of gov-
ernment. I am proud of what we have done with that in Mis-
sissippi.

I think if you see how Mississippi has conducted itself over the
last year in very difficult circumstances, Republican and Democrat,
black and white, I think you show that we have matured, that we
are able to cooperate, even while we compete. The Voting Rights
Act has been a very big part of what we have been able to accom-
plish.

Senator SESSIONS. Any criticism you have is not for the utility
or the validity of the Act.

Mr. WALLACE. None whatsoever, Senator.

Senator SESSIONS. Thank you. All right.

Do you have anything else you would like to add to this gath-
ering before we go to the next panel?

Mr. WALLACE. Mr. Chairman, I deeply appreciate the commit-
tee’s patience and their courtesy. I know how late it is in the ses-
sion. If there has ever been a Committee that has had more dif-
ficult work to do under any session of Congress than this one, I do
not know what it is. You all have had a hard task all year.

You have been unfailingly courteous to me throughout this proc-
ess and I deeply appreciate your making the time to consider my
nomination before you go home.

Senator SESSIONS. Very good. Thank you very much.

We will go to the next panel. Judge Bryant, I believe, is next.
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STATEMENT OF VANESSA LYNNE BRYANT, NOMINEE TO BE
U.S. DISTRICT JUDGE FOR THE DISTRICT OF CONNECTICUT

Judge BRYANT. Good afternoon. I would like to thank the Chair-
man and the members of the Committee for affording me this op-
portunity to further my nomination to serve as a judge of the Dis-
trict Court of the State of Connecticut. I would also like to thank
my two Senators Christopher Dodd and Joseph Lieberman, as well
as my Governor, Jody Rell, for their support for me in this endeav-
or.
My family is here present with me: my husband, Tracy Rich, who
is the executive vice president and general counsel of the Phoenix
Companies in Hartford, Connecticut; my son, Bryant Rich, who is
a senior at Bowdoin College; my daughter, Dana Rich, who is a
sophomore at Oberlin College; my mother, Muriel Bryant, who is
retired, residing in Farmington, Connecticut, after retiring from
Waldenbook as the most tenured employee ever in the company’s
history.

[The biographical information of Judge Bryant follows.]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

1. Full name (include any former names used.)
Vanessa Lynne Bryant
2. Address: List current place of residence and office address(es).

Residence:  Avon, CT

Office: 95 Washington Street Hartford, CT 06103

3. Date and place of birth.
January 27, 1954 Queens, New York

4. Marital Status (include maiden name of wife, or husband's name). List spouse’s
occupation, employer’s name and business address(es).

Mr. Tracy Leon Rich

Executive Vice President and General Counsel
Phoenix Companies, Inc

1 American Row

Hartford CT 06106

5. Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted. )

Howard University 1972 - 1975, B.A. 1975
University of Connecticut School of Law 1975-1978, 1.D. 1978

6. Employment Record: List (by year) all business or professional corporations,
companies, firms, or other enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were connected as an officer,
director, partner, proprietor, or employee since graduation from college.

9/98 to Present, State of Connecticut Judicial Branch

10/96 to 9/98, Vanessa Bryant, Chapter 13 Trustee

6/92 to 9/98, Hawkins, Delafield & Wood

5/90 to 6/92, Connecticut Housing Finance Authority

9/89 to 5/90, Shawmut Bank

10/81 to 9/89, Aetna Life and Casualty Company

8/78 to 10/81, Day Berry and Howard

6/77 to 9/77, Day Berry and Howard

6/76 to 9/76, City of Stamford Connecticut Corporation Counsel
6/75 to 9/75, City of Stamford Connecticut
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7. Military Service: Have you had any military service? I so, give particulars,
including the dates, branch of service, rank or rate, serial number and type of discharge
received.

No

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, and
honorary society memberships that you believe would be of interest to the Committee.

Quinnipiac College School of Law Moot Court Honor Society Judge

Chairperson Hartford Connecticut Human Relations Commission

Hartford's Representative to Capitol Region Conference of Governments Regional
Planning Commission

Executive Committee Member and Strategic Planning
Committee Chair United Way of the Capitol Area, Inc.

9. Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of any
offices which you have held in such groups.

Connecticut Bar Association -

American Bar Association

George W. Crawford Law Association
Connecticut Judicial Branch Civil Task Force
Oliver Ellsworth Inn of Court

Board of Directors Connecticut Judges Association

10.  Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you belong.

Other than the organizations previously listed, I belong to no other organizations.
11.  Court Admission: List all courts in which you have been admitted to practice, with
dates of admission and lapses if any such memberships lapsed. Please explain the reason
for any lapse of membership. Give the same information for administrative bodies which

require special admission to practice.

Connecticut Superior Court, 1979 to Present
United States District Court for the District of Connecticut, 1980 to Present

There have been no lapses in membership.
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12.  Published Writings: List the titles, publishers, and dates of books, articles, reports,
or other published material you have written or edited. Please supply one copy of all
published material not readily available to the Committee. Also, please supply a copy of all
speeches by you on issues involving constitutional law or legal policy. If there were press
reports about the speech, and they are readily available to you, please supply them.

Official judicial decisions only.

13,  Health: What is the present state of your health? List the date of your last physical
examination.

T am in good health.
My last physical examination was performed on April 18, 2005.

14.  Judicial Office: State (chronologically) any judicial offices you have held, whether
such position was elected or appointed, and a description of the jurisdiction of each such
court.

After having applied to and having been deemed qualified by the Connecticut judicial selection
commission in 1995, I was nominated, and after confirmation by the legislature, appointed by the
govemor to the Superior Court, a trial court of original jurisdiction in 1998. My term expires in
April 2007,

Presiding Judge Civil Division Hartford Judicial District, September 2004 to Present
Administrative Judge Litchfield Judicial District, May 2003 to September 2004
Presiding Judge Civil Division New Britain Judicial District, Sept. 2002 to May 2003
Presiding Judge Waterbury Drug Court, September 1998 to March 2000

Presiding Judge Waterbury Domestic Violence Docket, September 1998 to Sept. 2000

15. Citations: If you are or have been a judge, provide: (1) citations for the ten most
significant opinions you have written; (2) a short summary of and citations for all appellate
opinions where your decisions were reversed or where your judgment was affirmed with
significant criticism of your substantive or procedural rulings; and (3) citations for
significant opinions on federal or state constitutional issues, together with the citation to
appellate court rulings on such opinions. If any of the opinions listed were not officially
reported, please provide copies of the opinions.

A. Ten Significant Opinions

1. Avalon Bay v. Brookfield Planning & Zoning Commission
CV 02 0513808
July 23, 2004

This was an appeal of a decision of the Town of Brookfield Planning and Zoning
Commission’s denial of a variance and permit to construct an affordable housing development.
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The commission cited several valid public health and safety concerns. The commission met its
burden of proving, based upon the evidence in the record, that its decisions were necessary to
protect substantial public interests in health, safety, or other matters which the commission may
legally consider. I also ruled that most of the cited public interests clearly outweigh the need for
affordable housing; however, I found that the commission failed to prove that the public interests
could not be protected by reasonable changes to the affordable housing development as required
by law. Iremanded the case for further commission proceedings.

2. AFSCME Council Local 4 Local 704 v. State of Connecticut Department of
Public Health.
V010805240
April 11, 2002
Affirmed: 80 Conn. App. 1

This case came before me on the union’s motion to vacate an arbitration award. The
parties failed to impose or disclose the contractual deadline for rendering the arbitration decision
either in the submission or in the arbitration proceedings. The arbitrator rendered an award in
favor of the state within a reasonable time after the parties jointly requested a ruling. After the
adverse ruling, the union challenged the award, claiming that it was untimely and thus the
arbitrator had no jurisdiction. I ruled that the union waived its contractual right to claim that the
award was untimely. An appeal was taken to the Appellate Court which reversed my decision.
That decision was appealed to the Supreme Court which reversed the Appellate Court and
reinstated my decision.

3. Town of Enfield v. Enfield Shade Tobacco, LLC
CV 010809006.
May 8, 2002
Affirmed: 265 Conn, 376

Property owners brought action seeking to prevent defendants from storing, launching
and landing helicopters on residentially and industrially zoned real property. I granted an
injunction, ruling that the storage and use of the helicopter were at variance with the local zoning
regulations. Defendants appealed. The Supreme Court affirmed my decision holding that: the
helicopter used for crop dusting was not farm equipment; landing and launching helicopter was
not permitted in residential area; and launching and landing of helicopter constituted operation of
a heliport under zoning ordinance.

4, John Maurer v. Peter Gadiel et al.
CV 020087357S.
August 27, 2004,

This was a motion for summary judgment in a defamation action brought by a person
who was a public official at the time of the alleged defamation. The defendants admitted that
they wrote and caused to be published disparaging letters, but claim that they are entitled to
summary judgment on several bases. First, they were exercising their First Amendment right of
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free speech. Second, the claimed that the plaintiff could not prove malice since they did not
know him personally before the statement was made. Third, they argued that the letter was not
extreme and outrageous. The motion was denied as there were genuine issues of material fact
germane to the elements of defamation of a public official and further that, viewing those facts in
a light most favorable to the plaintiff, there was probable cause that the claimed defamation
occurred.

5. State v. New England Health Care Employees Union District Local 1199,
CV 000804025
March 14, 2993
Affirmed: 271 Conn. 127

Health care employees union moved to confirm an arbitration award reinstating a
Department of Mental Retardation employee. The employee had been dismissed as a result of an
incident in which he restrained an unruly client. The client struggled to break free and fell into a
chair sustaining minor injury, I granted the application, ruling that the arbitration award did not
violate public policy in favor of care and protection of persons with mental retardation under the
particular facts of this case. The Supreme Court affirmed that decision.

6. Evans v Testa Development Associates
CV 010806425.
September 26, 2001

A prejudgment remedy of attachment was granted in this case alleging vexatious
litigation. The defendants were a developer and its attorney. The plaintiffs had appealed a
planning and zoning commission decision granting the developer’s subdivision application. The
developer brought suit against the plaintiffs while their appeal was pending. In order to bring a
vexatious litigation suit a plaintiff must allege that the previous lawsuit terminated in his favor.
In addition, the plaintiffs were immune from suit under the Noerr-Pennington doctrine which
protects the rights of citizens to petition their government. I ruled that there was probable cause
to sustain the suit and granted the prejudgment remedy.

7. Metropolitan District Commission, v. Connecticut Resources Recovery Authority.
CV 010809181.
October 12, 2001

This was an application for an injunction. The plaintiff sought to enjoin the defendant
from exercising its rights under the contract. The application was denied based on the
unlikelihood of prevailing on the merits due to the clarity and lack of ambiguity of the contract.
I also denied the extraordinary remedy for failure to prove that irreparable injury as
distinguished from compensatory damages would result from the absence of an injunction.

8. Statewide Grievance Committee v. Frederick Baldwin
CV 010807111
November 3, 2001
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This was a presentment of an attorney by the state grievance committee. The respondent
attorney was accused of numerous violations of the Rules of Professional Conduct (the “Rules™).
1 found that he repeatedly over-drew his client funds account, repeatedly failed to comply with
court orders, breached his duty of candor to the court, and failed to maintain and disclose
accounting records which he was required to maintain and disclose to the grievance committee in
accordance with the Rules. On the basis of those factual findings, I ruled that he posed a
potential danger to his clients and to the public. After balancing the mitigating and aggravating
factors, I suspended the respondent and appointed a trustee to protect the interests of his clients. I
also ruled that the respondent could not be reinstated to the bar until he attended continuing legal
education courses addressing his practice deficiencies and he demonstrated a knowledge of and
an ability to adhere to the offended Rules.

9. Jane Doe v. Bradley Memorial Hospital
CV 010509999
July 24, 2003

This was a motion for summary judgment as to five counts of a complaint sounding in
medical malpractice and ordinary negligence, negligent hiring, negligent infliction of emotional
distress, Connecticut Unfair Trade Practices Act and loss of a consortium. Summary judgment
was denied as to all counts. I ruled that the expert disclosure was timely and that expert
disclosure was not necessary as the complaint was pleaded in the alterative of ordinary
negligence. Summary judgment was denied as to negligent hiring as there was a genuine issue as
to material fact, namely the alleged offender’s employment status with the hospital at the time of
the alleged negligence. There was also an issue of fact as to causation of any emotional distress
suffered by the plaintiff. The Unfair Trade Practices Act count was sufficiently plead to
implicate entrepreneurial act liability. Summary judgment was denied as to the loss of
consortium claim as it is derivative of the other counts which the court previously ruled must be
decided by the trier of fact.

10.  Cameron v. New Hartford Planning and Zoning Commission
No. CV030091123
July 2, 2004

This was a zoning appeal. After determining that the court had jurisdiction, I considered
the five legal challenges posed by the appellant. I ruled that the appellant failed to prove that: 1)
the Commission failed to comply with the town plans of development, 2) a projected or
connection street would be inappropriate in the proposed subdivision development, 3) the
Commission failed to comply with the street planning and dead-end street sections of its
subdivision regulations, 4) the Commission improperly reviewed the subdivision application to
insure that potential connection options were utilized and that adequate options were left for
future development and 5) the Commission failed to require the applicant to show that no
feasible location for a projection of the proposed town road existed along the entire common
boundary of the parties’ property. I dismissed the appeal.
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B. List of Decisions Reversed:

855 Conn. 127 State v. New England Health Care Employees Union, Dist. 1199,
AFL-CIO

8 Conn.App. 464 Allstate Ins. Co. v. Berube

Conn.App. 728 Birch v. Williams

80 Conn.App. 1 AFSCME, Council 4, Local 704 v, Department Of Public Health
Supreme court Affirmed, reversing Appellate court. See above

76 Conn.App. 306 Sevigny v. Dibble Hollow Condominium Ass'n, Inc.

261 Conn. 673 Journal Publishing .0., Inc. v. Hartford Courant Co.

60 Conn.App. 761 State v. Waymne

C. List of Cases Decided Involving Constitutional Issues;

1. State v. Lindo, Murder trial. Rulings from the bench
Affirmed: 75 Conn.App. 408, 816 A.2d 641 (2003

The defendant, Bryan Lindo appealed the judgment of conviction of murder,
rendered after a jury trial over which I presided. On appeal, the defendant claimed that he was
deprived of his rights to due process and a fair trial pursuant to the Fourteenth Amendment to the
United States Constitution and Article First, § 8, of the Constitution of Connecticut because of
prosecutorial misconduct during closing argument and cross-examination, thereby precluding the
Jjury from giving fair consideration to his affirmative defense of extreme emotional disturbance.
He also claimed that I improperly instructed the jury on the affirmative defense of extreme
emotional disturbance.

I charged the jury expressly stating that the argumnents and statements by the attorneys
were not evidence in the case and that the jury was to accept the law as given by the court. I
instructed the jury on the affirmative defense of extreme emotionat disturbance. I denied the
motion for a mistrial, ruling that my contemporaneous admonition of the state’s attorney for the
prosecutorial misconduct cured the prejudice. I further charged the jury to disregard the
prosecutorial misconduct as part of my jury charge.

Although the Appellate Court was disturbed by some of the prosecutor's remarks and
actions, it agreed with what they described as my “well reasoned analysis” from the bench and
conclude that the conduct complained of was not substantially prejudicial in the context of the
entire trial as to deny the defendant due process and a fair trial. The appellate court affirmed,
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ruling that I did not abuse my discretion and that I properly denied the defendant's motion for a
mistrial.

2. Mauer v. Gadiel, (Conn.Super. WL 2164947 (2004)

In a defamation case, I denied summary judgment on the basis that under the first
amendment to the United States Constitution, a public official, in order to recover damages for a
defamatory falsehood relating to his or her official conduct, must prove that the statement was
made with actual malice. I ruled that the plaintiff had alleged sufficient facts to establish
probable cause.

3. Hunnicutt v. Rowland
CV 00803074
Hunnicutt v. Rowland
CV 00083077

Both of these cases were brought by a pro se inmate alleging breach of his constitutional
rights by virtue of denial of drawing materials. The inmate us