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110TH CONGRESS REPT. 110-528
92d Session HOUSE OF REPRESENTATIVES Part 2

DISMISSING THE ELECTION CONTEST RELATING TO THE OFFICE OF REP-
RESENTATIVE FROM THE THIRTEENTH CONGRESSIONAL DISTRICT OF
FLORIDA

FEBRUARY 14, 2008.—Referred to the House Calendar and ordered to be printed

Mr. BRADY of Pennsylvania, from the Committee on House
Administration, submitted the following

REPORT

[To accompany H. Res. 989]

The Committee on House Administration, having had under con-
sideration an original resolution dismissing the election contest re-
lating to the office of Representative from the Thirteenth Congres-
sional District of Florida, report the same to the House with the
recommendation that the resolution be agreed to.

COMMITTEE ACTION

On February 12, 2008, by unanimous voice vote, a quorum being
present, the Committee agreed to a motion to report the resolution
favorably to the House.

COMMITTEE OVERSIGHT FINDINGS

In compliance with clause 3(c)(1) of rule XIII of the Rules of the
House of Representatives, the Committee states that the findings
and recommendations of the Committee, based on oversight activi-
ties under clause 2(b)(1) of rule X of the Rules of the House of Rep-
resentatives, are incorporated in the descriptive portions of this re-
port.

STATEMENT ON BUDGET AUTHORITY AND RELATED ITEMS

The resolution does not provide new budget authority, new
spending authority, new credit authority or an increase or decrease
in revenues or tax expenditures. Thus, clause 3(c)(2) of rule XIII of
the Rules of the House of Representatives and the provisions of
section 308(a)(1) of the Congressional Budget Act of 1974 are not
applicable.
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TASK FORCE ON THE CONTESTED ELECTION

Pursuant to Rule 16(b) of the Rules of Procedure of the Com-
mittee on House Administration, the Honorable Juanita Millender-
McDonald, Chairwoman of the Committee, established a Task
Force on March 22, 2007 to oversee matters related to the election
of a Representative from the 13th Congressional District of Florida
to the House of Representatives and to recommend to the Com-
mittee the final disposition of the election contest filed by Christine
Jennings (“Contestant”) against Vern Buchanan (“Contestee”) pur-
§1§1ant to the Federal Contested Elections Act (FCEA), 2 U.S.C.

381-396.

STATEMENT OF FACTS

Introduction

This report relates to the election contest concerning the 2006
general election for the House of Representatives seat for the 13th
Congressional District of Florida. This election contest arises under
the United States Constitution, Article I, §5, and is brought pursu-
ant to the FCEA, 2 U.S.C. §§381-396. The House of Representa-
tives has the express and final authority to judge the elections and
returns of its own Members.!

2006 General Election for the 13th Congressional District of Florida

On November 7, 2006, Republican Vern Buchanan and Democrat
Christine Jennings competed in the general election to represent
the open seat for the 13th Congressional District of Florida (“Dis-
trict-13”).2 Of the 238,249 votes cast, Contestant received 118,737
votes and Contestee received 119,105, a 368-vote margin of vic-
tory.3 Pursuant to Florida law, the Florida Elections Canvassing
Commission ordered a recount to verify the small margin of vic-
tory.4 Following the recount, on November 20, 2006, the Elections
Canvassing Commission certified 119,309 votes for Contestee and
118,940 votes for Contestant, with Contestee prevailing by 369
votes.5

The election results, however, were controversial, as Sarasota
County reported an almost 15% undervote, an unusually high num-
ber of undervotes compared to other counties in the District. Of the
123,901 ballots cast in Sarasota County, 18,000 did not show a vote
cast for the District-13 race.

Proceedings Involving Florida Secretary of State’s Office

On November 9, 2006, the Florida Secretary of State directed the
Florida Division of Elections, Bureau of Voting Systems Certifi-
cation to conduct an audit of Sarasota County’s voting system and
election procedures to assure that the voting system used in Sara-
sota County was not responsible for the unusually high number in
the Congressional race in the county. On November 28, 2006, Flor-

1U.S. Constitution Article I, Section V, Clause 1.

2The District-13 seat was formerly held by Representative Katherine Harris, who decided to
run for the United States Senate rather than for re-election to the House.

3 Wallace, Jeremy. “Democrats Seize House; Crist In; Buchanan Leads; Slim 368-vote margin
will trigger a recount for the 13th District.” Sarasota Herald-Tribune 8 November 2006.

4 Florida Election Code 102.141(6).

5Official Certificate of the State Elections Canvassing Commission of the General Election
Held on the Seventh Day of November 2006. (See Appendix F)
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ida’s audit team commenced two parallel tests on the Election Sys-
tems & Software (ES&S) iVotronic touch screen voting systems.
These parallel tests were designed to simulate mini-elections on
five voting systems to test Election Day vote totals cast on the ma-
chines and assess whether the undervote count observed during the
District-13 race could be replicated. On December 15, 2006, pursu-
ant to the Florida Secretary of State’s request, Florida State Uni-
versity’s Security Analysis in Information Technology (SAIT) Lab-
oratory conducted a software review and security analysis of the
ES&S iVotronic firmware. The final audit report released by the
Florida Department of State on February 23, 2007 found no evi-
dence to suggest or conclude that the official certified election re-
sults did not reflect the actual votes cast.®

Proceedings Involving Florida’s Courts

On November 20, 2006, Contestant filed a contested election suit
in Florida’s Circuit Court for the Second Judicial Circuit.? Contest-
ant argued that Florida’s certified vote totals excluded thousands
of legal votes that were cast in Sarasota County due to malfunc-
tioning electronic voting machines.® Contestant subsequently re-
quested access to the ES&S hardware and software in possession
of the state and county to test whether the iVotronic voting system
in fact malfunctioned and caused the undervotes.® The state, coun-
ty, and ES&S defendants jointly objected to Contestant’s produc-
tion request, arguing that these materials were trade secrets be-
longing to ES&S.10 In addition to the defendants’ objections, ES&S
requested an evidentiary hearing to determine the necessity of
Contestant’s request for the hardware, software, and source code.
Judge William Gary granted ES&S’s request and held an evi-
dentiary hearing on December 19 and 20, 2006. On December 29,
2006, Judge Gary issued an order denying Jennings access to the
ES&S hardware and software.

On January 3, 2007, Contestant filed an emergency motion in
Florida’s First District Court of Appeal to expedite proceedings and
appeal of the trial court’s ruling. On January 24, 2007, the appel-
late court granted Contestant’s motion to expedite. On June 18,
2007, the First District of Appeal denied the Contestant’s motion
to compel discovery and access to proprietary information, includ-
ing voting machine source code technology. No further action was
taken by the courts or the parties over the following five months,
and the Contestant withdrew her challenge in the Florida courts on
November 26, 2007.

6 Florida Department of State, Division of Elections Audit Report of the Elections Systems and
Software, Inc.’s iVotronic Voting System in the 2006 General Election for Sarasota County. Flor-
ida: 2007. (See Appendix D)

7Contestant filed the contested election suit in the Florida’s Circuit Court of the Second Judi-
cial Circuit under Florida Election Code 102.168.

8Jennings v. Election Canvassing Commission of the State of Florida, Plaintiff's Compliant to
Contest, 20 November 2006. (See Appendix E)

9Jennings v. Election Canvassing Commission of the State of Florida, Plaintiff's Motion to
Compel Expedited Discovery, 20 November 2006. (See Appendix E)

10 Jennings v. Election Canvassing Commission of the State of Florida, State Defendants’ Re-
sponse to Plaintiff Jennings’ Request for Production of Documents and for Inspection of Tangible
Things, 5 December 2006. (See Appendix E)
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Proceedings Before the Committee on House Administration

On December 20, 2006, in addition to her state court suit, Con-
testant filed a Notice of Contest with the House of Representatives
under the FCEA 1l and pursuant to the authority vested in the
House by the U.S. Constitution.’2 On January 4, 2007, the late
Committee on House Administration Chairwoman Millender-
McDonald wrote to the appellate court to express concern whether
the State’s proceedings regarding access to evidence that could re-
solve the contested election matter at the State level would facili-
tate resolution of the election contest proceedings pending before
the House.l3 A complete record, she opined, would facilitate the
House’s consideration of the pending contest.

On January 4, 2007, Contestee was sworn in as a Member of the
One Hundred and Tenth Congress. On January 19, 2007, Contestee
filed a Motion to Dismiss in which he argued that the Contestant’s
case was based upon nothing more than conjecture and speculation.
In support of his characterization of the contest, Contestee pointed
out that the State of Florida conducted an audit of the voting sys-
tems in Sarasota County and found that they operated properly.14

On dJanuary 22, 2007, Chairwoman Millender-McDonald re-
quested that Sarasota County Supervisor of Elections Kathy Dent
preserve all materials utilized in conjunction with the Federal gen-
eral election held on November 7, 2006.1> On January 26, 2007,
Sarasota County replied that it needed to deploy approximately
800 of the 1,600 voting machines used in the November 2006 gen-
eral election for its March 2007 municipal election.1® On February
7, 2007, Chairwoman Millender-McDonald, relying on expert advice
that testing all the machines would be unnecessary in determining
whether the machines were responsible for the undervote, and the
County reached a compromise wherein the county could deploy 800
voting machines for use in the March election.1?

On March 23, 2007, Chairwoman Millender-McDonald estab-
lished a three member Task Force to oversee matters relating to
the District-13 election contest. For the Majority, Chairwoman
Millender-McDonald appointed Representative Charles Gonzalez as
Chair and Representative Zoe Lofgren as a member of the Task
Force. On April 16, 2007, Ranking Member Vernon Ehlers rec-
ommended Representative Kevin McCarthy to serve as the Minor-
ity member of the Task Force. Shortly after Chairwoman
Millender-McDonald’s passing on April 22, 2007, the then-acting
Chairman, Representative Robert Brady, appointed Representative
Kevin McCarthy to serve as the Minority Task Force member on
April 25, 2007.

The Task Force first met on May 2, 2007, when it unanimously
voted to retain the Government Accountability Office (GAO) to in-
vestigate whether the voting machines used in Sarasota County

112 U.S.C. §§ 381-369.

127.S. Constitution, Article 1, Section V.

13 Millender-McDonald, Chairwoman Juanita, Letter to the Mr. Jon Wheeler, 2 January 2007
(See Appendix E) On January 10, 2007, the appellate court notified the Chairwoman that her
correspondence would not be docketed and considered by the panel of judges deciding Contest-
ant’s case.

14 Jennings v. Buchanan. Contestee’s Motion to Dismiss Election Contest, 19 January 2007.
(See Appendix F)

15 For document see Appendix B.

16 For document see Appendix B.

17For document see Appendix B.
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contributed to the unusually high number of undervotes. The GAO
was also asked to evaluate and recommend whether additional
testing was needed to establish whether the voting machines con-
tributed to the undervote.18

On June 14, 2007, the Task Force unanimously approved the
GAO’s Engagement Plan, which detailed its scope of work and ap-
proach to determine to what extent the voting machines used in
Sarasota County could have contributed to the large undervote and
ascertain whether additional testing was needed to determine
whether machine malfunction contributed to the undervote.l® The
Task Force also agreed that Chairman Gonzalez would transmit
the GAO Engagement Plan to both parties to the contest and pro-
vide them seven days to comment on the plan. The parties were
asked to address central questions relating to the adequacy or in-
adequacy of prior testing of the electronic voting machines, whether
additional tests were needed, and provide suggested testing proto-
cols in the event that additional testing was required.2° Further,
the Task Force agreed that Chairman Gonzalez should notify all
individuals, offices, and entities identified in the GAO plan that the
Task Force sought their full, prompt, and voluntary cooperation
with the GAO.2?

On June 27, 2007, before the GAO completed its Engagement
Plan, Representative Kevin McCarthy wrote to Chairman Gonzalez
regarding media reports, one of which urged Contestant to consider
conceding the election.22 Representative McCarthy requested that
the Task Force prepare a contingency plan to resolve the election
contest in the event that Contestant opted to concede the race to
Contestee. On June 28, 2007, Chairman Gonzalez informed Rep-
resentative McCarthy that the Task Force would not entertain a
contingency plan to end the contested election proceedings based
bare speculation regarding the Contestant’s future intentions.23

On August 3, 2007, at a public meeting of the Task Force, the
GAO provided a status report on the progress of its Engagement
Plan. The GAO testified that it had been analyzing ballot results
and reviewing existing testing efforts such as the Florida election
audit. The GAO also offered its preliminary observations of the
Florida parallel test, source code review, and audit of the Sarasota
County voting systems.24

On October 2, 2007, the GAO stated that further testing could
provide increased assurance that the voting systems did not cause

18 Government Accountability Office, Engagement Plan for Review of Voting Equipment Used
in Florida’s 13 Congressional District during the 2006 General Election. District of Colombia:
14 June 2007. (See Appendix C)

19 Meeting to Discuss the Status of the Investigation into the FL-13 Congressional District Elec-
tion: Meeting Before the Committee on House Administration 110th Cong., 1st Sess. Page 21
(June 14, 2007).

20 Gonzalez, Charles, Letter to Mr. Sam Hirsh & Mr. Hayden Dempsey, 15 June 2007. (See
Appendix B)

21 Gonzalez, Charles, Letter to Ms. Dent, Mr. Browning, Ms. Tuck, Mr. Tesi, & Mr. Burmester,
15 June 2007. (See Appendix B)

22 McCarthy, Kevin, Letter to Rep. Charles Gonzalez, 27 June 2007. (See Appendix B)

23 Gonzalez, Charles, Letter to Rep. Kevin McCarthy, 28 June 2007. (See Appendix B)

24 Meeting to Discuss the Status of the Investigation into the FL-13 Congressional District
Election: Meeting Before the Committee on House Administration 110th Cong., 1st Sess. Page
3 (August 3, 2007) (Testimony of Dr. Nabajyoti Barkakati).
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the undervotes in Florida’s Thirteenth Congressional District.25
During its analysis, GAO found that, while prior testing and re-
views by the State of Florida and Sarasota County provided some
degree of assurance that certain components of the voting systems
in Sarasota County functioned correctly, such testing and reviews
were not sufficient to provide adequate assurance that the voting
systems did not contribute to the undervotes. Following GAQO’s tes-
timony, the Task Force unanimously authorized GAO to conduct its
recommended testing on the Sarasota County voting systems.

On February 8, 2008, GAO provided the Task Force with the re-
sults from the additional testing it conducted on the firmware, bal-
lot, and calibration of the iVotronic touch screen voting machines.26
GAO concluded that the voting systems used in Sarasota County
did not contribute to the undervote and further testing was not
necessary. GAO also acknowledged that ballot design or voter con-
fusion or apathy in the race could have contributed to the 18,000
undervotes. Following the GAO testimony the Task Force unani-
mously moved to report to the Committee on House Administration
that the election contest in District-13 be dismissed.

On February 12, 2008, the Committee on House Administration
met to consider the recommendation of the Task Force for the Dis-
trict-13 election contest. During this meeting, the Committee
unanimously voted to report favorably to the House an original res-
olution to dismiss the election contest.2?

BASIS OF CONTEST

In support of her Notice of Contest, the contestant alleged the
following grounds for contesting the election: first, she dismissed
the reliability of Florida’s recount audit, arguing that merely “re-
counting” electronic ballots (unlike paper ballots) is inevitably a
meaningless exercise because the manual “recount” consists simply
of printing out the ballot-image reports from the alleged malfunc-
tioning iVotronic systems and counting by hand the ballot images
that recorded no choice for the congressional race in question.28 As
anticipated, neither the machine nor the manual recount altered or
explained the number of congressional undervotes recorded on the
iVotronic touch screen voting system in Sarasota County.

Contestant also argued that the undervote total for the congres-
sional race in Sarasota County was abnormal in several respects.
The undervote rate on Election Day was 13.9% of the ballots cast
on electronic voting machines, and the undervote rate during the
early-voting process was 17.6% of the ballots cast on electronic ma-
chines. By contrast, of the 22,613 votes cast in this race by paper
absentee ballot in Sarasota County, there were just 566 undervotes
recorded—an undervote rate of only 2.5%. In addition, the percent-
age of undervotes for the District-13 race in Sarasota County was

25 Meeting to Discuss the Status of the Investigation into the FL-13 Congressional District Elec-
tion: Meeting Before the Committee on House Administration, 110th Cong., 1st Sess. Page 6 (Oc-
tober 2, 2007) (Testimony of Dr. Nabajyoti Barkakati).

26 GAO Briefing to the Task Force: Report on Findings in the Investigation into the FL-13 Con-
gressional District Contested Election: Meeting Before the Committee on House Administration,
110th Cong., 2nd Sess. (February 8, 2008).

27 Meeting Before the Committee on House Administration Meeting, 110th Cong., 2nd Sess.
(February 12, 2008).

28 Jennings v. Buchanan Notice of Contest Regarding the Election For Representative In the
One Hundred Tenth Congress From Florida’s Thirteenth Congressional District, 20 December
2006. (See Appendix F)
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disproportionately higher than other counties within District-13.
The undervote rate for the race was 2.5% in Charlotte County,
2.1% in DeSoto County, 5.8% in Hardee County, and 2.4% in Man-
atee County. Finally, the percentage of undervotes recorded on
electronic voting machines in Sarasota County in 2006 for the con-
gressional race was almost seven times the rate of undervotes for
District-13 in the last midterm election (2002), which was 2.2%.
Contestant argued that this statistical evidence alone indicated
that the large number of undervotes in Sarasota must be attrib-
utable to a malfunction of the iVotronic touch screen voting system.

In addition to this statistical evidence, Contestant also submitted
as evidence in support of her Notice of Contest affidavits memori-
alizing the eyewitness accounts of hundreds of Sarasota County
voters attesting to their difficulties in attempting to cast a vote for
Contestant during early voting and on Election Day on the
iVotronic touch screen voting system in Sarasota County.2® She
also cited numerous contemporaneous official “Incident Report
Forms” filed with the Sarasota County Supervisor of Elections doc-
umenting widespread occurrences of voters having difficulty getting
the iVotronic machines to record votes in the District-13 race.

Finally, Contestant cited a statistical analysis conducted by Pro-
fessor Charles Stewart III, the chair of the Political Science De-
partment at the Massachusetts Institute of Technology (MIT), to
argue that failure of the iVotronic touch screen voting system ad-
versely affected the outcome of the District-13 race. Based on his
study of patterns in the undervote rates for other statewide or
countywide races in Sarasota County, Professor Stewart estimated
that the number of “excess” undervotes caused by the use of the
iVotronic machines in Sarasota County was approximately
14,000.39 Using the ballot-image logs for every individual ballot
cast electronically in the Sarasota County November 2006 general
election—and studying voters’ preferences not only for the congres-
sional race but also for the statewide races for U.S. Senator, Gov-
ernor, Attorney General, Chief Financial Officer, and Agriculture
Commissioner—Professor Stewart estimated that the voters whose
congressional ballots were recorded as undervotes likely supported
Contestant over Contestee by a margin of approximately 63% to
37%. Accordingly, Professor Stewart postulated that if the 14,000
congressional undervotes had actually been properly recorded and
tallied, Contestant would have won the election by more than 3,000
votes—well in excess of the race’s 369 vote margin of victory. Pro-
fessor Stewart also postulated that even if the machine malfunc-
tion caused only 1,500 “excess” undervotes—or less than 10% of the
total congressional undervotes reported—proper tabulation of those
1,500 congressional ballots could have reversed the outcome of the
election.

29 Jennings v. Buchanan, Documentation of Voting Machine Malfunction Appendix to Contest-
ant Jennings’ Memorandum Responding to the Honorable Charles A. Gonzalez’s April 3, 2007
Letter Regarding The Investigation of the Election For Representative In the One Hundred
Tenth Congress From Florida’s Thirteenth Congressional District Volume I & II, 13 April 2007.
(See Appendix F)

30 Jennings v. Buchanan, Notice of Contest Regarding the Election For Representative In the
One Hundred Tenth Congress From Florida’s Thirteenth Congressional District, 20 December
2006. (See Appendix F)
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STANDING, TIMING, & NOTICE

To have standing under the FCEA, a contestant must have been
a candidate for election to the House of Representatives in the last
preceding election and claim a right to the contestant’s seat.3! Jen-
nings was the Democratic nominee and her name appeared as a
candidate for the District-13 of the official ballot for the November
7, 2006 election, thereby satisfying the standing requirement. The
Notice of Contest was served upon Contestee and filed within the
prescribed time periods of the FCEA.

RESPONSE BY CONTESTEE

On January 19, 2007, Contestee filed a Motion to Dismiss with
the Clerk of the House, in which Contestee argued that the Con-
testant’ contest be dismissed because Contestant: (1) Failed to pro-
vide credible evidence sufficient to alter the result of the election;
and (2) failed to credibly make a claim of right to Contestee’s con-
gressional seat.

In support of his Motion to Dismiss, Contestee argued that his
certification by the State of Florida as the winner of the District-
13 election constitutes prima facie evidence that the election was
conducted correctly and must be afforded a strong presumption of
legality and correctness. He argued that the iVotronic touch-screen
voting system challenged by Contestant and her experts was tested
as required by Florida law prior to the early voting period and
Election Day and was found by the State to be working properly.
He noted that the State of Florida conducted post-election parallel
testing, which concluded that the iVotronic touch screen machines
demonstrated 100% accuracy in recording vote selections and
“there is no evidence to support the position that the iVotronic
touch screens caused votes to be lost.”32 Contestee also noted that
during post-election litigation a Florida circuit court conducted a
thorough review of Contestant’ evidence and experts’ opinions and
concluded that the “testimony of [Jennings’] experts was nothing
more than conjecture and not supported by credible evidence.” 33

Contestee also argued that Contestant, in her Notice of Contest,
failed to provide necessary evidence that: (1) The intent of any sin-
gle voter was frustrated; (2) any individual voter was unable to
cast a vote for her; or (3) a single vote was cast for her but not
counted. Contestee argued that the lack of such evidence dem-
onstrated that Contestant could not meet the high burden required
to proceed with the Contest or invalidate a certified election.

STANDARD FOR GRANTING MOTION TO DISMISS

The House of Representatives has the Constitutionally vested
power to judge its own elections.3* The FCEA sets forth procedures
under which a contestant may bring a contest to the House of Rep-
resentatives. Under the FCEA, it is not sufficient for a contestant
merely to allege irregularities or fraud in an election. The contest-

312 U.S.C. Sec. 382(a).

32 Jennings v. Buchanan. Contestee’s Motion to Dismiss Election Contest, 19 January 2007.
(See Appendix F)

33 Jennings v. Buchanan. Contestee’s Motion to Dismiss Election Contest, 19 January 2007.
(See Appendix F)

347.S. Constitution Article I, Section V.
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ant must claim a right to the office.35 The contestant must support
the claim with specific credible allegations of irregularity or fraud
that, if proven true, would entitle the contestant to the office.36 Un-
less a contestant credibly claims in his or her Notice of Contest a
right to the office, the House of Representatives will dismiss the
contest.37

ANALYSIS

At its first meeting on May 2, 2007, the Task Force had before
it the pleadings filed by Contestant, her Notice of Contest Regard-
ing the Election for Representative in the One Hundred Tenth Con-
gress from Florida’s Thirteenth Congressional District (“District”),
and Contestee’s Motion to Dismiss Election Contest. By voice vote,
the ’ggsk Force initiated an investigation of the District—13 elec-
tion.

Under the Committee on House Administration’s investigative
authority to develop evidence needed to consider a contested elec-
tion,39 Task Force Chairman Charles Gonzalez secured the assist-
ance of the GAO in connection with the technical analysis of the
voting equipment used in Sarasota County. Specifically, the Task
Force asked the GAO to review the existing testing and evaluation
conducted by Sarasota County, the State of Florida, and the manu-
facturers of the voting equipment. The review was to include opin-
ions and recommendations of Contestant and Contestee as to the
adequacy or inadequacy of the testing performed to date.4® Addi-
tionally, the GAO was to review the pleadings and supporting doc-
uments filed in the contest, and if needed, design, propose, and im-
plement testing protocols to determine the reliability of the voting
equipment used.

On June 14, 2007, the GAO presented its plan to review the vot-
ing equipment used in the District during the 2006 general elec-
tion.41 The high-level objective of the plan, as unanimously ap-
proved by the Task Force, was to determine the extent to which the
iVotronic voting machines could have contributed to the large
undervote in Sarasota County, and to ascertain whether additional
testing might be needed. Though the District includes five counties,
because Contestant’s claims and the Florida state audit focused
solely on Sarasota County, the Task Force limited GAO’s scope of
review to Sarasota County.

During the period June 14, 2007—October 2, 2007, the GAO met
with officials from the Office of the Sarasota County Supervisor of
Elections, the Florida Department of State and Division of Elec-
tions, and ES&S. From its analysis of the prior tests and reviews
conducted by the State of Florida and Sarasota County, the GAO
found that certain components of the iVotronic touch screen voting

352 U.S.C. Sec. 382.

36 Pierce v. Pursell, H. Rep. 95-245 (1977).

37 Anderson v. Rose, H. Rep. 104—852 (1996).

38 Meeting to Discuss Matters Pertaining to the Contested Election in the 13th Congressional
District of Florida: Meeting Before the Committee on House Administration 110th Cong., 1st
Sess. Page 12 (May 2, 2007).

39 Rules of the Committee on House Administration One Hundred Tenth Congress, Rule 16.

40 Burhans, Glenn, Letter to Rep. Charles Gonzalez, 22 June 2007. (See Appendix F) Hirsch,
Sam, Letter to Rep. Charles Gonzales, 22 June 2007. (See Appendix F)

41 Meeting to Discuss the Status of the Investigation into the FL-13 Congressional District Elec-
tion: Meeting Before the Committee on House Administration 110th Cong., 1st Sess. Page 17
(June 14, 2007)
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systems in Sarasota functioned correctly and that reasonable as-
surance of some voting system objectives had been achieved, but
these tests and reviews were not enough to provide reasonable as-
surance that the iVotronic voting systems did not contribute to the
undervote.

The GAO indicated that the prior tests and reviews of Sarasota
County’s iVotronic voting systems had some shortcomings. First,
the GAO indicated that “reasonable assurance” that all the
iVotronic voting systems used in the 2006 general election used
software certified by the Florida Division of Elections was lacking.
Second, the ability of voters to make selections in different ways
on the iVotronic voting systems and ensure their votes were prop-
erly recorded had not been fully tested. Finally, the GAO indicated
that prior testing did not provide a clear understanding of whether
a miscalibrated machine would have contributed to the undervote.
On the basis of GAO’s analysis of all prior tests and audit activities
conducted on the iVotronic touch screen voting systems in Sarasota
County, the Task Force unanimously approved on October 2, 2007,
that the GAO should conduct: (1) further firmware testing to verify
that the firmware in the iVotronic voting systems used in the Sara-
sota County machines matched the certified version; (2) ballot test-
ing of the iVotronic voting systems to confirm correct operation;
and (3) calibration testing of the iVotronic to understand the effect
on the undervote.

During the period November 27-December 4, 2007, the GAO con-
ducted additional testing on the iVotronic touch screen voting sys-
tem used in Sarasota County. The GAO delivered its report on the
process and results of the additional testing to the Task Force at
a public hearing on February 8, 2008.

To conduct its tests, the GAO developed test protocols and de-
tailed test procedures, fully outlined in its report and appendices.
The GAO met with officials from the Sarasota County Supervisor
of Elections, the Florida Department of State and Division of Elec-
tions, and ES&S to obtain necessary details about the voting sys-
tems and prior tests to document the testing procedures. The GAO
also reviewed voting system documentation to develop its testing
approach and procedures. To ensure that the certified firmware
held in escrow by the Florida Division of Elections corresponded to
the source code that was reviewed by a team from Florida State
University and the GAO, on November 19, 2007, the GAO visited
the ES&S development facility in Rockford, Illinois, and witnessed
the rebuild of the firmware from the escrowed source code.

In conducting its firmware verification test, GAO extracted the
firmware from a random probability sample of 115 iVotronic touch
screen voting systems out of the 1,499 used in Sarasota County’s
2006 general election and found that each machine’s firmware
matched the certified version of firmware held in escrow by the
Florida Division of Elections. Based on this statistical approach,
the GAO was able to determine with a “99 percent confidence level”
that at least 1,439 of the 1,499 machines used the same firmware
that was certified by the Florida Division of Elections. Con-
sequently, the GAO reported to the Task Force that it had more
confidence in the results of previous source code reviews conducted
by itself and Florida State University, which had indicated that the
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iVotronic touch screen voting system did not cause the recorded
undervotes.

For the ballot test, the GAO cast predefined test ballots on 10
iVotronic machines and confirmed that each ballot was displayed
and recorded accurately. The test ballots represented 112 common
ways a voter may have interacted with the iVotronic system to se-
lect a candidate in the District-13 race and cast a ballot. These
tests were performed on nine machines configured as election-day
machines and then repeated on one machine configured as an early
voting machine.

The GAO finally conducted the calibration test by miscalibrating
two iVotronic touch-screen voting machines and casting ballots on
them to validate that the machines recorded the information that
was displayed on the touch screens. The GAO reported to the Task
Force that its tests, involving a total of 10 different miscalibration
patterns and capturing 39 ballots, indicated that the machines cor-
rectly displayed the selection in the District-13 race on the review
screen and correctly recorded the ballot. The GAO further reported
that, while the miscalibrated machines were more difficult to use,
the selections shown on the screen were the same selection cap-
tured by the machine when the ballot was cast.

Based on the results of these tests, the GAO advised the Task
Force that it has obtained increased assurance that the iVotronic
touch screen voting system used in Sarasota’s 2006 general election
did not contribute to the large undervote in the District-13 contest.
The GAO explained that although absolute assurance is not pos-
sible to achieve, since it is unable to completely recreate the condi-
tions of the election during which the undervote occurred, it be-
lieves that these test results, combined with the other testing con-
ducted by the State of Florida, statistically eliminate the possibility
that the iVotronic touch-screen voting system was the cause of the
undervote. The GAO further advised that adequate testing had
been performed on the iVotronic system for it to have reached this
conclusion, and the GAO did not recommend any additional testing.
The GAO did acknowledge that, given the complex interaction of
people, processes and technology that must work effectively to-
gether to achieve a successful election, there remains a possibility
that the large undervote in District-13 could have been caused by
either intentional or unintentional factors, such as voters inten-
tionally declining to cast a vote, or voters having difficulty with the
ballot layout. Additionally, statistical analysis and theories, includ-
ing one that attempted to determine voter intent by reviewing
other voter selections, failed to provide evidentiary support that
would justify the Task Force overturning the election results in
light of the machine testing results.

CONCLUSION

Contestant’s contest was premised on the allegation that thou-
sands of legal votes cast in Sarasota were not counted due to per-
vasive malfunctioning of the iVotronic touch screen voting system.
On June 14, 2007, the Task Force unanimously authorized the
GAO to proceed with its Engagement Plan to test whether these
voting machines contributed to the undervote, and on February 8,
2008, the GAO reported that the results of these tests did not iden-
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tify any problems that would indicate the iVotronic touch screen
voting system was responsible for the undervote.

It is the Constitutional duty of the House of Representatives to
investigate a valid election contest, yet only clear and convincing
evidence can provide the basis to overcome the presumption of the
regularity accorded a State’s certified results. Absent such evi-
dence, Florida’s certification of the election results in the Thir-
teenth Congressional District must be confirmed by this House. For
the foregoing reasons, and based on the recommendations of the
Task Force, the Committee concludes that the contest should be
dismissed.
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Introduction

1. This is an action brought under the Federal Contested Elections Act, 2 U.S.C.

§§ 381-396, to contest the Florida Elections Canvassing Commission’s November 20, 2006
certification that Contestee Vern Buchanan received 369 more votes than Contestant Christine
Jennings in the general election for Representative in Congress from Florida’s Thirteenth
Congressional District. The vote totals in that certification are wrong because they do not
include thousands of votes that were cast in Sarasota County but not counted due to the pervasive
malfunctioning of electronic voting machines. The number of uncounted votes in the County is
more than sufficient to change the result of the election. Indeed, statistical analysis based upon
the actual ballots cast in Sarasota County in the November 2006 general ¢lection demonstrates
that, had the votes lost to maehine malfunction been included in the certification, Christine
Jennings would have won the election by more than 3,000 votes.

2. On November 20, 2006, the State of Florida’s Elections Canvassing Commission
certified a total of 119,309 votes for Vern Buchanan and 118,940 for Christine Jennings. That
certification excluded the votes of thousands of Sarasota County voters who used the County’s
electronic voting machines to vote in the election for the Thirteenth District seat and did not have
their votes recorded. Indeed, the electronic voting machines in Sarasota County failed to record
votes in this race for more than one out of every seven voters — nearly 15% of those who used
the machines. There is no possibility that so many Sarasota County voters would have
voluntarily abstained from voting in this hotly contested, high-profile race, especially in an
election year when control of Congress was‘obviously at stake. Statistical analysis confirms that
common-sense conclusion, Even more strikingly, the eyewitness accounts of hundreds of

Sarasota County voters, and the contemporaneous records of the Sarasota County Supervisor of
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Elections, document that the electronic voting machines in Sarasota County systematically failed
to record votes cast for candidates in the Thirteenth District congressional race — particularly
votes cast for Contestant Jennings,

3. By law, every polling place in Florida displays a “Voter’s Bill of Rights” stating
that “Each registered voter in this state has the right to: ... Vote on a voting system that is in
working condition and that will allow votes to be accurately cast.” FLA. STAT. § 101.031(2). In
the election challenged here, Sarasota County election officials failed to deliver on that promise.
Indeed, the failure to count the votes of the thousands of Sarasota County voters who went to the
polls and cast votes in the Thirteenth District race is a miscarriage of the electoral process that
can — and must — be remedied. These citizens should not forfeit their constitutional right to
vote because the County’s paperless electronic voting machines malfunctioned. Yet
disenfranchisement is exactly what will happen unless the Florida Election Canvassing
Commission’s certification is declared null and void.

4. On behalf of herself and the thousands of her fellow Florida citizens facing such
disenfranchisement, Contestant Christine Jennings thercfore claims the right to this
congressional seat and seeks appropriate relief under the Federal Contested Elections Act. 1t is
critically important that the United States House of Representatives — exercising its
constitutional authority to “Judge . . . the Elections, Retums and Qualifications of its own
Members,” U.S. CONST. arl. I, § 5, cl. 1 — provide that relief promptly, by resolving that (a)
there has been no valid election for the Representative in the One Hundred Tenth Congress from
Florida’s Thirteenth Congressional District, (b) Contestee Vern Buchanan is not entitled to a seat
as a Representative in the One Hundred Tenth Congress, and (c) the Governor of the State of

Florida should be notified that the office is vaeant, so that he can issue a Writ of Election to fill
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the vacancy pursuant to Article I, Section 2, clause 4 of the United States Constitution and
Chapter 100 of the Florida Statutes.

5. Thesc remedies are exceptional, but they are by no means novel or precedent-
setting. The House has never hesitated to grant the exact remedies requested by Contestant
Jennings when circumstances warrant such relief. In contested-election cases, the House has
found the contestant to be entitled to the seat on 128 occasions. And the election has been
voided, and the seat vacated, in another 66 cases. See, e.g., 78 CONG. REC. 1510-21 (1934)
(agreeing to House Resolution 231, which provided that there had been no valid election, that the
state-certified winner was not entitled to a seat, and that the Speaker of the House should notify
the governor of the vacancy). Likewise, Florida law provides for analogous remedies. See, e.g.,
FLA. STAT. § 102.1682(1) (providing for entry of a “judgment of ouster” against the contestee);
Craig v. Wallace, 2 FLA. L. WEEKLY SuPP. 517a (2d Jud. Cir., Leon County 1994) (setting aside
election results and requiring a new election for state representative because irregularities
prevented votes from being properly cast on three Votomatic machines),

6. The current election result in Florida’s Thirteenth District cannot stand. The
voters of the Thirteenth District — all of the voters, including those disenfranchised by machine
failure — should decide the outcome, and the proper remcdy is therefore to hold a new election
in the district as promptly as possible. The resolution that Contestant Jennings requests here will
ensure that the will of the people of Florida’s Thirteenth Congressional District is respected, and
will restore the confidence of the electorate, which has been badly fractured by this machine-

induced debacle.



1629

Grounds for Contesting the Election

7. On November 7, 2006 (“Election Day™), the State of Florida conducted an
election for numerous offices, including Representatives in Congress. Early voting and voting
by absentee ballot were permitted for this election (as for all elections in Florida).

8. Both for early voting (from October 23 to November 5) and for Election Day
voting (on November 7), Sarasota County made use of an electronic voting system, called the
“i{Votronic” touch-screen voting system, manufactured by Election Systems & Software, Inc.
(“ES&S™), a privately held corporation. Sarasota County does not use the iVotronic electronic
voting system (or any other electronic voting machines) for absentee balloting. For absentee
balloting, Sarasota County uses paper ballots read by optical-scanning equipment,

9. The first unofficial results reported on November 8, 2006 for the Thirteenth
District congressional race showed that in Sarasota County, there were 58,534 votes for
Buchanan, 65,367 votes for Jennings, and 18,383 undervotes. The term “undervote” describes a
situation in which a voter cast ballots for other candidates or ballot measures but did not register
a vote for the particular office. See FLA. STAT, § 97.021(37).

10. On November 13, 2006, the Elections Canvassing Commission ordered a machine
recount for the race pursuant to Section 102.141(6), Florida Statutes, because the difference in
votes recorded for Buchanan and for Jennings was less than one half of one percent of the total
votes recorded district-wide.

11. On November 15, 2006, the Honorable Sue M. Cobb, Florida Secretary of State,
released the results of the machine recount and ordered a mandatory manual recount pursuant to
Section 102.166(1), Florida Statutes, because the difference in votes cast for Buchanan and for

Jennings was less than one fourth of one percent district-wide.
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12, As anticipated, neither the machine recount nor the manual recount altered the
number of congressional undervotes recorded on the i Votronic system in Sarasota County
becanse merely “recounting” electronic ballots, unlike paper ballots (or absentee, overseas, or
provisional votes), is inevitably a meaningless exercise. The machine “recount” consists merely
of comparing the counters on the precinct tabulators with the overall election retums, and the
manual “recount” consists simply of printing out the ballot-image reports from the
malfunctioning iVotronic system and counting by hand the ballot images that recorded no choice
for the particular race in question. See FLA. STAT. §§ 102.141(6)(b), 102.166; FLA. ADMIN.
CoDE Rule 18-2.031.

13. By November 18, 2006, county canvassing boards in the three counties wholly
contained in Florida’s Thirteenth Congressional District (DeSoto, Hardee, and Sarasota) and the
two counties partly contained in the district (Charlotte and Manatee) had officially certificd their
election results and filed them with Florida’s Division of Elections. On November 20, 2006,
Florida’s Elections Canvassing Commission, having compiled the official results from those five
counties, certified the election returns and declared that Contestee Buchanan had been elected to
Congress.

14, The official results from the five counties were as follows:

Buchanan Jennings
Charlotte: 4,460 4,277
DeSoto: 3,471 3,058
Hardee: 2,629 1,686
Manatee: 50,117 44,432
Sarasota: 58,632 65,487
TOTAL: 119,309 118,940
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15.  Asrequired by state law, the official returns from the five counties also reported

undervotes, which exhibited a sharply aberrant total for Sarasota County:

Undervote
Charlotte: 225
DeSoto: 142
Hardee: 265
Manatee: 2,324
Sarasota: 18,412
TOTAL: 21,368

16.  Sarasota County, the one county carried by Jennings, accounted for barely half of
the congressional candidates’ recorded votes district-wide, but fully 86% of the district’s

congressional undervotes:

Buchanan  Jennings Undervote
Sarasota County: 58,632 65,487 18,412
The Four Other Counties: 60,677 53,453 2,956
TOTAL: 119,309 118,940 21,368

17.  The undervote total for the congressional race in Sarasota County is extremely

abnormal in numerous respects, including the following:

a. A total of 88,927 ballots were cast in this race on Election Day in Sarasota
County on the clectronic voting machines. Jennings received 39,930 votes and Buchanan
received 36,619 votes. There were 12,378 undervotes. The undervote rate on Election Day in
Sarasota County was therefore an extraordinary 13.9% of the ballots cast on the electronic voting
machines.

b. A total of 30,832 ballots were cast during the early-voting process in
Sarasota County, on the same type of electronic voting machines. Jennings received 14,509

votes, and Buchanan received 10,890 votes. There were 5,433 undervotes. The undervote rate
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in the early-voting process in Sarasota County was therefore an extraordinary 17.6% of the
ballots cast. And the combined undervote percentage for early and Election Day voting on the
clectronic voting machines was an equally extraordinary 14.9%.

c. In vivid contrast, of the 22,613 votes cast in this race by paper absentee
ballot in Sarasota County (which were recorded by optical-scanning devices, not by electronic
voting machines), Jennings received 10,981 votes, and Buchanan received 11,065 votes, and
there were just 566 undervotes recorded — an undervote rate of only 2.5%, which is consistent
with historical norms and expectations.

d. In equally vivid contrast, the percentage of undervotes for the House of
Representatives race in other counties within the Thirteenth District did not remotely approach
the undervote rates for the electronic voting machines in Sarasota County. The undervote rate
for this race was 2.5% in Charlotte County, 2.1% in DeSoto County, 5.8% in Hardee County,
and 2.4% in Manatee County. The combined undervote percentage for these four counties was
only 2.5% — one-gixth the undervote percentage recordcd in Sarasota County for votes cast on
electronic voting machines.

e. In addition, the undervote percentage recorded in Sarasota County for
other high-profile races is a small fraction of the 14.9% undervote rate on electronic voting
machines for the congressional race. For example, the undervote percentage recorded in
Sarasota County for the Governor’s race was 1.3% and the undervote percentage for the United
States Senator’s race was 1.1%.

f. Finally, the percentage of undervotes on electronic voting machines for

the congressional contest in Sarasota County in 2006 is almost seven times the rate of undervotes
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for the Thirteenth District conpressional race in 2002 (the last midterm election), which was
2.2%.

18.  In 2001, Sarasota County became the first county in the State of Florida to
purchase the iVotronic voting system. The system has been used since 2001 in at least 19
separate primary, general, and local elections. In the 2006 election, Sarasota County voters were
asked whether to adopt a proposed county-charter amendment requiring that as of January 1,
2008, all county voting systems provide a voter-verified paper ballot and that mandatory
independent audits of election results be conducted in every election comparing hand counts to
machine counts. The county adopted the proposed charter amendment with the support of 55.4%
of voters, indicating that voters themselves have lost confidence that the iVotronic system is
capable of correctly recording their votes. Sipnificantly, the undervote rate for this proposed
charter amendment was only 6.2%.

19.  The statistical evidence alone indicates that the staggeringly large number of
undervotes in Sarasota County is due to the malfunctioning of the iVotronic electronic voting
machines. In fact, preliminary expert statistical analysis of the reported election results
concludes there is little doubt that the use of the iVotronic machines in Sarasota County caused
the extraordinarily high rate of undervotes in that county. The fact that undervote rates from the
rest of the district and from absentee voters in Sarasota County were so much lower than rates
from voters using the iVotronie machines in Sarasota County rules out the possibility that the
extraordinarily high Sarasota County electronic undervote rate was caused by factors common
throughout the district — such as voter abstention due to negative campaigning or dissatisfaction
with both candidates. Evidence that such alternative explanations were causing high undervote

rates would have shown up throughout the district, not in a single county, and not just on one
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type of voting machine in that county. Additionally, the fact that a higher undervote rate was
present on identical electronic voting machines in two different modes of voting that occurred at
different times — early voting (from October 23 to November 5) and Election Day voting {(on
November 7) — creates an overwhelming likelihood that the problems pertain to the use of these
electronic machines in Sarasota County.

20,  Compared to the malfunctions of the electronic voting machines, data available
thus far suggests that poor ballot dcsign is a less likely explanation for the undervotes of this
magnitude. The most egregious examplcs of voter confusion caused by ballot design in other
races have not yielded undervote percentages remotely as high as those present in the Thirteenth
District congressional race. For example, with the infamous “butterfly ballot” used in Palm
Beach County, Florida in the 2000 presidential race, fewer than 1% of the voters erroneously
cast their ballots for the third-party candidate Pat Buchanan, and 4% of the voters erroneously
cast “overvotes” by selecting two or more candidates. If the ballot design here is in fact capable
of disenfranchising nearly 15% of the electorate, that alone merits close attention from this
House.

21.  The poor ballot design’s most likely role here was as a contributing factor that
helped to trigger a software “bug” in the machines. Page 2 of the Sarasota County iVotronic
ballots contained both the two-candidate race for Representative in Congress and the seven-
candidate race for Governor — nine ballot lines in total. No other page of Sarasota County’s
electronic ballot crammed so many candidates onto a single screen. Similarly, Page 3 of
Charlotte County’s iVotronic ballots contained both the seven-candidate gubernatorial field and
the two-candidate race for Attorney General. And, just as in Sarasota County, this design

triggered a bizarre undervote pattern, with a 0.8% undervote rate in the gubemnatorial election

10
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and an extraordinary 24.7% undervote rate in the Attorney General election that was on the same
screen. (In Sarasota County, the equivalent undervote figures for the two contests compressed
onto one page were 1.3% and 14.9%.) In other counties around Florida, iVotronic ballot screens
showing nine candidates exhibited a similar pattern, with low undervote rates in the multi-
candidate gubernatorial election and peculiarly high undervote rates in the two-candidate
election that shared the samc screen.

22.  Some have theorized that this ballot design confused voters — especially
“straight-ticket” voters who may have skimmed rapidly through the ballot, looking only for
candidates from one political party. If this is true, the magnitude of the undervote that this
problem caused is still startling. But based on the data available to date, it appears a less likely
explanation for the undervote than the machine malfunction itself. According to this theory, the
“confused voter” (a) sclected his party’s gubematorial candidate while overlooking the other
contest on the same screen, (b) then moved quickly on to the next screen, and (c) at the end of
the voting process, when faced with the “Summary Ballot” review screen, ignored the warning
that stated in red letters, “No Selection Made” for “U.S. Representative in Congress.” Only the
most egregious ballot-design flaw would have so confused the intelligent voters of Sarasota and
Charlotte Counties. And it is important to note that the pattern of low undervote rates in the
gubernatorial contest and extraordinatily high undervote rates in the two-candidate contest
displayed on the same screen held true regardless of whether the two-candidate contest appeared
on the screen immediately above the gubematorial field (as in Sarasota County) or immediately
below the gubernatorial field (as in Charlotte and other counties). That the undervote rate was
not at least somewhat elevated for both offices suggests that this is (based on current data) a less

likely explanation than the machine flaw; were ballot design the sole cause, one would not

11
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expect the undervote rate to be elevated solely for the top-of-the-screen contest in Sarasota
County and for the bottom-of-the-screen contest in the other counties. Indeed, implicit in the
“confused voter” theory is the notion that Sarasota County voters read ballot screens from the
bottom up while voters in Charlotte and the other counties read ballot screens from the fop down,
so that, in cither case, the “confused” voters spotted their preferred gubernatorial candidate first,
and then quickly moved on to the next screen, inadvertently bypassing the other contest (the top-
of-the-screen congressional race in Sarasota, the bottom-of-the-screen Attorney General’s race
elsewhere). While no empirical support has been found for this notion, evidence that it could
have caused such unusually high undervotes would be extremely troubling. Regardless, the
pattern of undervotes, combined with the actual ballot designs used in the various Florida
counties, suggests that an error or irregularity in the machines’ source code tends to convert into
undervotes some of the votes actually east for candidates in the two-candidate field, whenever
that field shares a screen with too many other ballot lines. Like any computer-based system, an
electronic voting touch-screen is most likcly to malfunction when filled to capacity.

23.  Aspowerful as all the statistical evidence is, it is far from the only indication that
thousands of votes in Sarasota County simply were left out of the certified election results for the
congressional race because of the failure of paperless clectronic voting machines. A variety of
contemporaneous sources document widéspread problems with the iVotronic electronic voting
system in Sarasota County. These documents, including both the statements of voters and
contemporaneous records maintained by the Sarasota County Supervisor of Elections, identify a
consistent pattern of voter difficulty in having votes recorded in the House of Representatives

race — and not in other races on the ballot.

12
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24.  Contestant has obtained affidavits memorializing the eyewitness accounts of
hundreds of Sarasota County voters attesting to their difficulties attempting to cast a vote for
Christine Jennings in early voting and on Election Day on the iVotronic electronic voting system
in Sarasota County. The following statements are representative of the memorialized eyewitness
accounts of these hundreds of voters:

. “I went through the ballot making my selections on the IVotronics touch
screen voting machine and took my time making sure that I voted in every
race. [am certain that [ cast a vote for Christine Jennings. When I
reviewed the ballot at the end of the voting process, I noted that the race
for the 13th congressional district . . . indicated that I had made no
selection. I double-touched the 13th Congressional District race and again
cast my vote for Christine Jennings. ... have more than 15 years
experience in selling computer systems, five of those years are in selling
touch screen systems. Based on my experience, I believe there was a
software bug in the voting machine software causing the software not to

register the touch.”

. “I took a sample ballot, which I had previously filled out and my intention
to vote in every race. I believed that I voted for Christine Jennings but I
came to the review screen it said I had not cast a vote in the Congressional
race. ... [ used the back arrow and it took me back to Congressional race

and I recorded a vote for Christine Jennings.”

. “When my husband and I voted on the iVotronics touch screen voting

machines, I was told by a poll worker to be sure and check the District 13

13
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Congressional race because several voters, even at that early hour, had
complained that they had voted for Christine Jennings, but the summary

page did not reflect their votes for Christine Jennings.”

“When I voted on the iVotronics touch screen voting machine I touched
the screen for Christine Jennings and it showed 1 voted for Christine
Jennings. But when I reviewed the summary page at the end of the ballot,

it did not show a vote for Christine Jennings or anyone else.”

“There was no warning or mention of any problems however, I was aware
there may be a problem with the Congressional vote based on various
media reports. 1went through the ballot and specifically remember voting
for Christine Jennings. When I arrived at the review screen, there was no
candidate selected for the Congressional vote. I called a poll worker over
and explained the situation and she told me that I did not ‘press hard
enough’ when selecting the vote and I then returned to the vote screen and

recast my ballot, ! then confirmed it on the review screen.”

“When I voted on the touch screen voting machine I touched the screen
voting for Christine Jennings and when I reached page 15, the summary
page, it indicated that [ had not voted for Jennings. Iimmediately called
this to the attention of a poll worker who showed me how to go back and
vote for Jennings. 1 followed her instructions and again voted for
Jennings. It did appear on the summary screen this time and [ hope was

duly registered.”



1639

“When I voted on the iVotronics touch screen voting machine 1 touched
screen and voted for Christine Jennings for U.S. Congress Florida District
13. When 1 reviewed my ballot before hitting the red button and actually
voting, I saw the review screen did not show a vote for Christine Jennings.
I was afraid I would lose my other votes if I tried to go back and correct
the problem, so I then went ahead and cast my ballot without confirming

that the machine had registered my vote for Christine Jennings.”

“T attempted to vote for Christine Jennings in the District 13 race and
experienced the following difficulties: I was well-aware of the difficulties
in the early voting in District 13 race and so I carefully voted in each
election on the ballot, including that race. When I got to the review page,
my vote for Christine Jennings was not reflected. I called out to a poll
worker to alert them that my vote in the District 13 race had not been
recorded. The poll worker who came to assist mc informed me that the
same thing had happened to her when she had voted earlier. She guided
me back to the District 13 page and I pressed the touch screen again to
reflect my vote for Christine Jennings. The poll worker then guided me
back to the review page where my vote in the District 13 race was

reflected and I then pressed the vote button.”

“When I voted on the iVotronics touch screen voting machine, I went
through the ballot to vote. 1 was being careful because I seemed to have to
press hard for my votes to register. In addition, I knew to be careful

because my wife had been to vote previously and had overheard some
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women who had a problem voting discussing their problems with the
machines. They were different machines. A neighbor also told me that
she had encountered six different people who had a problem with the
voting machines. When the review shect came up it said that I had not
voted in the Congressional race even though I knew I had voted for
Christine Jennings. I went back and registered my vote again and this

time it indicated that I had voted for Ms. Jennings on the review screen.”

“When I voted with the stylus on the iVotronics touch screen voting
machine, I am absolutely sure the box for Christine Jennings showed the
X. On the Review screen, however, Christine Jennings’ name showed but
the box beside her name was blank. I clicked on the review ballot and
corrected my vote and it then showed an X beside her name. After that, 1
registered my vote with the Red button at the top of the screen. After
voting, I asked my husband if anything unusual happened when he voted
(on a different machine). He told me that when he reviewed his ballot, the
box by Christine Jennings® name was blank and he had to correct it. At
that time, I reported this to a poll worker named Charlie, who said he

would report it.”

“I had heard prior to going to the poll that there were problems with the
voting machines. When I went to vote, the poll worker also warned me
that there had been problems with the machine registering the
Congressional race. When I voted on the iVotronics touch screen voting

machine, [ voted for Christine Jennings. The screen indicated I had voted.
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Yet when I got to the end, the review page indicated that I had not voted in
the Congressional race. 1 went back and voted for Ms. Jennings. This

time my vote did register on the voting page.”

“When I voted on the iVotronics machine | was being very methodical.
When I voted in the Buchanan-Jennings race, I specifically voted for
Christine Jennings and checked to make sure that the box was checked
before | went to the next page. When I got to the review screen it
reflected no vote was cast for the Congressional race, but both candidatcs’
names were shown. All of my other selections were properly recorded. [
touched where it said no vote had been cast and it took me back to the
Buchanan-Jennings race. I then re-voted for Christine Jennings and
carcfully rechecked the review page three times. 1 then pushed the vote
button. No report was made to the poll worker, Prior to voting, the poll
worker recommended that I check the review page before casting my final
ballot. I am a registered Republican and [ believe these machines failed

democracy.”

“I voted on the iVotronics machine [ took my time to be sure I did not
make any errors. When [ voled in the Buchanan-Jennings race, 1
specifically voted for Christine Jennings and checked to make sure the box
was checked before T went to the next page. When I got to the review
screen it reflected no vote was cast for the Congressional race. All of my

other selections were properly recorded. Iiouched where it said no vote
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had been cast and it took me back to the Buchanan-Jennings race. I then

re-voted for Christine Jennings and I then pushed the vote button.”

“When I voted on the iVotronics touch screen voting machine I touched
the screen for Christine Jennings and it showed I voted for Christine
Jennings. But when I reviewed the summary page at the end of the ballot,
it not only failed to show a vote for Christine Jennings, but the only name
to appear on the review page was Christine Jennings, next to a blank box
indicating no vote had been cast. I called a poll worker over and
explained what had happened and the poll worker pulled back the page for
the Congressional race. 1rcvoted for Christine Jennings, and my vote

appeared to register in my second review of the summary screen.”

“When I voted on the touch screen voting machine I encountered two
problems with the machine. First, after I had voted for Christine Jennings
on the top of the second screen, when I pushed my selection for Jim Davis
for Florida Governor next, the ‘X’ on the computer scrcen came up
indicating that I had voted for Charlie Crist. I called a poll worker,
advised her of the problem and she showed me how to change my vote to
Jim Davis. I then proceeded to vote on every race I saw on the ballot.
When [ got to the review screen, it showed Christine Jennings name, but
unlike all the other namcs and races on the review screen, there was no X
in the box next to Christine Jennings’ name. Iam certain that I had
initially cast a vote for Christine Jennings as my two main purposes in

voting were to vote for Christine Jennings for Congress and Jim Davis for
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Florida Govemnor. I again called a poll worker who told me to hold my
finger down on the box next to Christine Jennings name on the review

screen until the X came up. Idid so and then pushed the ‘Vote’ button.”

. “When I arrived at the polls I was warned by a poll worker that some
votes from ‘page 2’ were not being registered. I waited on line for 45
minutes to vote and when I returned home, informed my wife of what I

had been warned.”

. “I had heard earlier media reports and was aware that there were some
problems with the machines. When I arrived, I specifically asked if there
had been problems and I was told no issue or problems had arisen. I votec
for Christine Jennings on a touch screen and when I arrived at the review
page the Congressional vote was left blank. I called a poll worker over at
that time and she showed me how to move back and I re-cast my vote for
Christine Jennings. On the final review page, I confirmed my vote was
cast. I approached a poll worker to complain about the situation and filled

out a complaint card.”

25.  Poll watchers also reported their observations of widespread occurrences of voters
being unable to get their votes in the congressional race properly recorded by the iVotronic
electronic voting machines. One poll watcher reported as follows: “There were seven
iVotronics touch screen voting machines at the precinct where I was watching the voters. Two
of the iVotronies touch screen voting machines stopped working while I was watching the

voters, After an hour or so, one was repaired and put back into service. The other was put back
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into use without repair except that the poll workers instructed voters to hold their finger on the
touch screen for more time, rather than just touch [the] screen to get the vote to register. 1heard
several voters tell poll workers the iVotronics touch screen voting machine was not recording
their vote.”

26.  Contemporaneous official “Incident Report Forms” of the Sarasota County
Supervisor of Elections likewise document widespread occurrences of voters having great
difficulty in getting the iVotronic electronic voting machines to record their votes in the
Thirteenth District race. Numerous such forms noted that iVotronic electronic voting machines
were “not recording votes.” One report from a particular precinet noted that a “voter voted on
screen — didn’t show up on review . . . asked poll worker for help . . . [c]ancelled ballot and
moved to another machine,” and went on to observe “more than one [voter] with troublc on
machine.” Another incident report observed that “[c]very other voter is complaining about the
Christine Jennings contest not coming up.” Indeed, these incident reports document multiple
instances of frustrated voters telling election officials at the polling places that “voting
machine(s] would not let her vote for Jennings.”

27. Other contemporaneous official forms maintained by the Sarasota County
Supcrvisor of Elections similarly document that iVotronic electronic voting machines used in the
county were not recording the votes that voters had cast. Machines were taken out of service on
Election Day because they were “slow to respond to touch” or “required a hard/extended touch
before [a] vote was recognized,” or because they were “not recording some votes [and} the
touchscreen was not working properly — hard to record vote, needed to push hard and juggle to
record vote,” or because they were “not accepting votes.” Technical-support personnel reported

receiving “several complaints that voters make selections that do not appear on the summary
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screen” and that “the selection has to be highlighted . . . two or three times before the summary
page reflected the suggestions.” Other reports indicate that “voters reported making a selection
but the selection did not appear on the review screen,” requiring further corrective action by the
voter, and that particular machincs “miss[] selections on some pages.” One report by a Sarasota
County technical-support person indicated that a particular electronic voting machine “will not
register votes no matter how hard you press screen.”

28.  Significantly, the records of the Sarasota County Supervisor of Elections
document that election officials were on clear notice, as a result of the extreme difficulties many
voters encountered during the early-voting phase, that the iVotronic electronic voting machines
were malfunctioning with respect to the Thirteenth District congressional race. Nevertheless, the
County election officials do not appear to have taken any steps to correct the serious machine
problems in advance of Election Day.

29, The eyewitness accounts of the voters, poll watchers, and election workers
documented here, as well as hundreds of others like them, attest to pervasive difficulties in the
recording of votes in the Thirteenth District congressional race. Although many voters believed
that they were able eventually to overcome the machine difficulties and cast a recorded vote for
Contestant Christine Jennings, the problems the iVotronic system exhibited in recording the
votes of these and thousands of other voters provide substantial grounds for doubting whether the
votes were in fact counted. The information voters see on the touch-sereen of an electronic
voting machine when they cast their votes is stored in the machine’s temporary, volatile
computer memory. A permanent record of a vote is made only when — upon pressing the red
“Vote” button above the screen — the voter’s recorded preference is transferred from the

computer’s temporary volatile memory to its permanent nonvolatile memory. If, as the statistical
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evidence suggests is overwhelmingly likely, a software “bug” or other malfunction disrupts or
prevents the transfer of the recorded vote from temporary to permanent memory, the voter may
well see a vote cast for Jennings on his or her review screen even though no permanent record of
the vote is ever recorded.

30.  The probability of machine error finds support in a statistical analysis conducted
by Professor Charles Stewart III, the chair of the Political Science Department at the
Massachusetts Institute of Technology (MIT). Professor Stewart’s analysis indicates that the
date when an {Votronic machine was “cleared and tested” by Sarasota County clection workers
or their contractors (as reflected by “Event Code 01” in the machine’s audit log) correlates
strongly with the machine’s undervote rate: The machines prepared in the final days before the
deadline for completing all such preparations exhibited the highest congressional undervote
rates. And another strong correlation exists between the number of machines “cleared and
tested” on a given date and the undervote rate: As the County’s staff or consultants got busier,
clearing and testing more machines on a single day, the congressional undervote rate climbed.

31.  The following graph demonstrates these facts. It shows the undervote rates for
the iVotronic machines that were prepared on each date leading up to the election. The area of
each data “bubble” is proportional to the number of machines prepared that day, so a large circle
indicates a busy day of machine preparation. Dark bubbles are days when Election Day
machines were primarily prepared; light bubbles are days when early-voting machines were

primarily prepared.
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Figure 1. Undervote rate in the Thirteenth Congressional District race among machines
prepared on the same day. (The area of bubbles is proportional to the number of

machines prepared on that day.)
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Note: One early voting machine was prepared on 10/24; two were prepared on 10/25.

As this graph shows, the congressional undervote rates were below 7% for machines set
up on only three days — September 19, October 2, and October 5, 2006. On each of those three
days, the Sarasota County election workers cleared and tested only one machine. By contrast,
the County’s busiest day of machine preparation — October 17, 2006 — involved setting up 158

machines, and on Election Day those 158 machines generated a congressional undervote rate of

nearly 21%.
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32, Professor Stewart also has analyzed the effect of machine-induced failure on the
outcome of the election for the Thirteenth District congressional seat. Based on his study of
patterns in the undervote rates for other statewide or countywide races in Sarasota County,
Professor Stewart cstimated that the number of “excess” undervotes caused by the use of the
iVotronic machines in Sarasota County was approximately 14,000. This is a conservative
estimate, as it suggests that slightly more than 3% of the Sarasota County voters intended not to
vote for either congressional candidate, which is more than double the actual undervote rate
found in the November 2006 race for U.S. Senator or Governor. Professor Stewart’s estimate
was corroborated by the expert for the iVotronic machines’ manufacturer, who wrote that he was
“90 percent confident that between 14,322 and 14,896 voters in Sarasota County were
suppressed from voting in the thirteenth district race” (emphasis in original).

33.  Using the ballot-image logs for every individual ballot cast electronically in the
Sarasota County November 2006 general election — and studying voters’ preferences not only
for the congressional racc but also for the statewide races for U.S. Senator, Governor, Attorney
General, Chief Financial Officer, and Agriculture Commissioner -— Professor Stewart
determined that the voters whose congressional ballots were recorded as undervotes likely
supported Contestant Jennings over Contestee Buchanan by a margin of approximately 63% to
37%. So if the 14,000 “cxccss” congressional undervotes had actually been recorded and
properly tallied as votes for one or the other congressional candidate, Contestant Jennings would
have won the election by more than 3,000 votes. Indeed, even if machine malfunction caused
only 1,500 “excess” undervotes — less than 10% of the total congressional undervotes reported
in Sarasota County — properly tabulating those 1,500 congressional ballots would have reversed

the outcome of the election, with Contestant Jennings prevailing over Contestee Buchanan.
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34.  The following bar graph shows the projected results, for various levels of excess
undervote, beginning with zero and working in 2,000-vote increments up to 14,000. The graph
shows the estimated victory margin for Jennings, given different values of excess undervotes.
The very first bar, which shows zero excess undervotes, is the situation under the official

certification, which declared Buchanan the victor by 369 votes.

Figure 2, Estimated size of Jennings victory, with the allocation of different numbers
of excess undervotes.
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State Court Litigation

35. On November 20, 2006, Contestant Christine Jennings filed a complaint under
Florida’s election-contest statute, Section 102.168, Florida Statutes, in the Circuit Court of the
Second Judicial Circuit, in Leon County, Florida. On November 28, 2006, Contestant’s case was
consolidated with a second election-contest action brought by a bipartisan group of cleven
individual voters represented by counsel from four public-interest groups. The defendants in
these consolidated suits include Florida’s Elections Canvassing Commission, the Secretary of
State, the Director of Florida’s Division of Elections, the Sarasota County Supervisor of
Elections, the Sarasota County Canvassing Board, congressional candidate Vern Buchanan, and
Election Systems & Software, Inc. (“ES&S”), the manufacturer of the iVotronic voting system.

36. In the trial-court proceedings Contestant and the voter plaintiffs have requested
cxpedited discovery of materials necessary to establish that thousands of undervotes were caused
by machine malfunctions in the iVotronic voting system. Determining the precise cause of the
irregularities requires that all parties — including beth candidates — be allowed to inspect and
test a sample of iVotronic machines and related equipment, and especially the ES&S source code
and other software, all of which are in the possession of the defendants in the state-court action.

37.  Thus far, the state and county election officials who are defendants in that action )
have invoked the trade-secret privilege to protect the business interests of ES&S and have
resisted production of the materials requested by Contestant and the voter plaintiffs, thereby
denying them the critical evidence they need to determine conclusively the cause of the
pervasive malfunctioning of the iVotronic voting system in this election. On December 19 and
20, 2006, the court held an evidentiary hearing on whether Jennings and the voter plaintiffs have

a “reasonable necessity” for production of the software and hardware that ES&S purports are
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privileged as “trade secrets.” To expedite matters, Jennings took the extraordinary step of
moving for a protective order to assuage any concerns ES&S might have about its purported
trade secrets being disclosed to persons uninvolved with the litigation, including any of ES&S’s
commercial competitors. The trial court has not yet ruled on Jennings’s and the voter plaintiffs’
motions to compel production of the software and hardware.

38.  Throughout the state-court litigation, Contestant Jennings has gone to great
lengths to ensure the speedy resolution of the election contest. For example, on the very day she
filed her state-court complaint, she also filed a motion to compel cxpedited discovery of the
iVotronic hardware and software; but that motion was denied. Another example was the
December 7 filing by Jennings and the voter plaintiffs of a joint notice setting a case-
management conference and requesting prompt entry of a scheduling order consistent with a
late-January trial date.

39.  Throughout the litigation, the state and county election officials defending the
action have pursued a two-pronged strategy: (1) deny plaintiffs access to the software and
hardware whose malfunction lies at the very core of the case; and (2) always blame the
“confused” voters and absolve the machines. Emblematic of the second prong of that strategy
are the interrogatories that the state defendants propounded on December 15, 2006 to each of the
irdividual voter plaintiffs, apparently in response to their complaint, which deseribed their
difficulties on Election Day with the iVotronic machines:

[Interrogatory No.] 15. Do you wear glasses, contact lenses, or hearing

aids? If so, who prescribed them, when were they prescribed, when were your

eyes or ears last examined, and what is the name and address of the examiner?

{Interrogatory No.] 16. Did you consume any alcoholic beverages or take

any drugs (prescribed or not) or medications within 12 hours before the time you
voted in the November 2006 general election? If so, state the type and amount of
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alcoholic beverages, drugs (prescribed or not), or medication which were
consumed, and when and where you consumed them.

Conclusion

40.  As aresult of the failure of the iVotronic electronic voting system to record all
votes in the Thirteenth District congressional race in Sarasota County, thousands of votes cast in
that race were not included in the vote tatals certified by Florida’s Elections Canvassing
Commission on November 20, 2006. Statistical analysis demonstrates that including those votes
in the certified totals would have reversed the election’s outcome, putting Contestant Jennings
more than 3,000 votes ahead of Contestee Buchanan. Contestant Jennings thus is entitled to the
seat of Representative in the One Hundred Tenth Congress from Florida’s Thirteenth
Congressional District.

4]1.  Therefore, under the Federal Contested Elections Act, 2 U.S.C, §§ 381-396,
Contestant Christine Jennings is entitled to prevail in this contest action and should be awarded

all appropriate relief.

Prayer for Relief

Wherefore, Contestant Christine Jennings prays that the United States House of
Representatives:

1. Ensure that all evidence related to the November 2006 general election in
Sarasota County is preserved.

2. Ensure that both the Contestant and the Contestee have full and fair access —
whether through discovery in the state-court election contest or in this proceeding — to the State
of Florida’s and Sarasota County’s ES&S iVotronic hardware, software, and source code, as

needed to uncover the true causes of the elevated undervote rate at issue here.
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3. Resolve that the Florida Elections Canvassing Commission’s November 20, 2006
certification of the returns for the 2006 general election for Representative in Congress from
Florida’s Thirteenth Congressional District is null and void.

4, Resolve that Contestant Christine Jennings is entitled to a seat as the
Representative in the One Hundred Tenth Congress from Florida’s Thirteenth Congressional
District or, in the altcrnative, resolve that (a) there has been no valid election for the
Representative in the One Hundred Tenth Congress from Florida’s Thirteenth Congressional
District, (b) Contestee Vern Buchanan is not entitled to a seat as a Representative in the One
Hundred Tenth Congress, and (c) the Governor of the State of Florida should be notified that the
office is vacant, so that he can issue a Writ of Election to fill the vacancy pursuant to Articlc I,
Section 2, clause 4 of the United States Constitution and Chapter 100 of the Florida Statutes —
thereby allowing the people of Florida’s Thirteenth Congressional District to freely vote for
Contestant Christine Jennings or Contestee Vern Buchanan and to have those votes accurately
tabulated, counted, and reported.

5. Reimburse the State of Florida for half the expenses it incurs in holding a special
election to fill the vacancy.

6. Pursuant to 2 U.S.C. § 396, reimburse from the applicable accounts of the House
of Representatives the Coritestant’s and the Contestee’s reasonable expenses for this contested-
election case, including reasonable attorneys’ fees, upon such party’s verified application,
accompanied by a complete and detailed account of the party’s expenses and supporting

vouchers and receipts.
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Under 2 U.S.C. § 383, Contestee must serve his Answer on Contestant within 30 days
after service of this Notice of Contest.

Respectfully submitted this 20th day of December, 2006, by:

Cttitres Ybunere

CHRISTINE IENW\’GS 7

VERIFICATION

1 swear or affirm that I am a party to this action, that [ have read the foregoing Notice of
Contest, and that the information stated in the Notice of Contest is true to the best of my
knowledge and belief. I declare under penalty of perjury under the laws of the United States and

of the State of Florida that the foregoing is true and correct.

CHRISTINE JEW

" Subscribed and sworn to before me

Notary Public

/J/z//;zozﬁ

”My Commission Expires
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IN THE

®Enited States House of Representatives

CHRISTINE JENNINGS,
Contestant,
V.
VERN BUCHANAN,
Contestee,

CONGRESSMAN VERN BUCHANAN’S
MOTION TO DISMISS ELECTION CONTEST

U.S. HOULE OF
REPRESENTATIVES

GLENN T. BURIANS, JR.
HAYDEN R. DEMPSEY

SEANN M. FRAZIER
GREENBERG TRAURIG, P.A.
101 East COLLEGE AVENUE
TALLAHASSEE, FLORIDA 32301
(850)222-6891

Counsel for Contestee
Congressman Vern Buchanan
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PRELIMINARY STATEMENT

Christine Jennings asks the United States House of Representatives to overturn the State
certified election results for Florida’s 13™ Congressional District based upon the assumption that
legal votes were cast for her but not counted because they were “lost” due to a “pervasive
malfunctioning of electronic voting machines.” Notice of Contest (“Notice™), § 1. This claim, a
rehash of one filed by Ms. Jennings in Florida state court, is based upon nothing more than the
conjecture and speculation of her experts. Id. at 1 31-34.

The Florida court conducted a thorough review of those experts and their opinions and
concluded that the “testimony of [Jennings'] experts was nothing more than conjecture and not
supported by credible evidence.” The Florida court also received and evaluated evidence of the
voting machines’ operations, including the results of prc- and post-clection testing and
certification conducted by the State of Florida and Sarasota County. With respect to the pre-
clection testing, the Court held that “the machines now challenged were tested as required by law
prior to the carly voting and election day voting and were found to be working properly.”
Similarly, the Court held that the State’s post-election “parallel testing” demonstrated “100%
accuracy of the equipment in reporting the vote selections” and that Ms. Jennings prescnted “no
evidence to demonstratc that parallel testing was flawed and/or the test not valid.” Those
independent judicial findings bear significant relevance in_rcvcaling the lack of ment of Ms.
Jennings’ claim here.

In pursuing this election contest, Ms. Jennings asks the House of Representatives to:

¢))] Ignorc the governmentally mandated testing and certification that the

election machines at issue here [“iVotronic System”] passed beforc being

sold for use in elcctions;
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{2) Disregard the public logic and accuracy testing that was successfully
passed by the iVotronic System as mandated by Florida law before it was
deployed for use in the election;

(3)  Frustrate the will of more than 238,000 voters who voted in the 2006
general election and whose intent is clearly and convincingly
demonstrated on the ballots they cast;

) Dismiss the two mandatory recounts of the election results performed by
duly authorized public officers pursuant to Florida law;

(5)  Reject the State of Florida’s lawful certification of Vern Buchanan as
winner of the 13™ Congressional District election;

(6) Overlook the fact that Ms. Jennings’ own experts readily admit that they:
(i) have no evidence of malfunction; (ii) cannot determine voter intent;
and (iii) cannot determine the number - if any - of legal votes cast for Ms.
Jennings that were not counted in the State’s certified election returns; and

7 Repudiate the State of Florida’s post-election testing which concluded
that: (i) thc machines “demonstratfed] 100% accuracy in recording the
vote sclections as indicated on the review screens;” and (if) “there is no
evidence 1o support the position that the iVotronic touchscreens %'aused
votes to be lost.”

As the basis for this stunning cxercise in disbelief, Ms. Jennings cites to only one

concrete fact -- an apparently large number of undervotes in the 13®

Congressional District
election in Sarasota County. Ms. Jennings does not provide, as she must, evidence: (i) that the

intent of any single voter was frustrated; (i) that any individual voter was unable to cast a legal
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vote for her; or (iii) that a single legal vote was cast for her but not counted. Instead, Ms
Jennings points to an apparent anomaly that, she claims, might indicate the presence of a
machine malfunction that could have changed the result of the election. The staggering lack of
any evidentiary support for such a claim demonstrates that Ms. Jennings cannot meet the
extraordinarily high burden required to proceed with this Contest, let alone undo the certified
election.

Accordingly, Congressman Vern Buchanan moves to dismiss this election contest filed
pursuant to the Federal Contested Elections Act, 2 U.S.C. § 383(b)(3) and (4) [“*FCEA™] because
Ms. Jennings has failed to state grounds sufficient to change the result of the election and has
failed to state a credible claim of a right to the 13® Congressional District Seat. As demonstrated
below, this Contest must be dismissed.

SUMMARY OF ARGUMENT

This Contest is governed by the following numerous immutable principles that mandate
dismissal. Congressman Buchanan was certified by the State of Florida as the winner of 13"
Congressional District clection. That certification constitutes prima facic evidence that the
election was conducted correctly and must be afforded a strong presumption of legality and
correctness. Election results prepared by clection officials appointed under the laws of the state
where the election was held arc presumed to be correct until they are impeached b.y proof of
fraud or irregularity.

The House of Representatives has consistently stated that it will follow state laws and
decisions of state courls unless those laws or decisions arc shown to be unsound. This deference
applies with equal vigor to statutes, rulings concerning particular issues of ballot interpretation,

and the final dctermination of the winner of an election, as well as to the official actions of state
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presumed to be correct and that errors rebutting this presumption must be proven, not assumed.
Similerly, bare allegations of voting machine malfunction or error are similarly insufficient to
survive dismissal.

The standards set forth above have long been recognized and applied by the House of
Representatives and remain as valid today as when they were first established. Applying these
standards to the FCEA, the Notice of Contest must be dismissed on two statutory grounds: (i)
Ms. Jennings’ failure to state grounds sufficient to change the result of the election; and (i1) Ms.
Jennings's failure to establish a claim of right to the Congressional seat. See 2 U.5.C. 383(b)(3),
4.

As detailed below, Ms. Jennings offers nothing more than statistical hypotheses that
presuppose the existence of machine malfunction. Ms. Jennings’s own expert readily admits that
his analysis cannot determine the key dispositive issues in this case: (i) voter intent, and (ii) the
number of legal votes, if any, that were cast for Ms. Jennings but not counted. An independent
Florida Court has rejected the testimony of Ms. Jennings' experts as “conjecture and not

”

supported by credible evidence.” See App. 1. Morcover -- and in stark contrast -- there is
uncontroverted evidence, detailed below, that conclusively demonstrates that the iVotronic
System accurately recorded the votes cast at every phase of pre- and posting election testing and
certification. See, e.g., App. 2, 4, 5 and 6.

Never before has the House of Representatives has been asked to overturn a certified
election on such unsubstantiated claims as those offered Ms. Jennings. The House, in almos

every case since the inception since the FCEA, has dismissed contests at the plcadings stage for

the failure 10 present credible evidentiary support. The result should be no different here. 1t is
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elections officers. Here, Florida law has been followed with precision at every phase (before,
during and after the election) and the actions of the state participants and the certified election
result must be respected.

Because of the great deference owed to state law and the acts of state officers, a
contestant seeking to undo a certified election under the FCEA faces a high burden at the time of
filing an election contest. In order to proceed past the pleading stage, Ms. Jennings must present
credible evidence that the election result would be different or that she is entitled -- as of right --
to the seat. Unsupported, vague allegations are insufficient to sustain an election contest.
Allegations without substantiating evidence are insufficient to defeat a motion to dismiss.

The burden of demonstrating credible evidence in support of an election contest rests
with the contestant. When a claim is challenged by a motion to dismiss, the contestant must have
presented, in the first instance, sufficient allegations of evidence to justify her claim to the seat in
order to overcome the motion. The contestant has the burden of resisting the motion to dismiss
prior to the submission of evidence and testimony; such showing must represent sufficient
evidence that the election result would be different or that the contestant is entitled to the scat. In
order to survive this motion, Ms. Jennings’ claims must be supported by credible “substantial
prefiminary proof” of irregularitics, fraud, or wrongdoing with respect to the conduct of the
election that, if proven, would likely overturn the original clection outcome. Otherwise, the
contest must be dismissed. The contestant’s burden, necessarily, is a high one.

Here, Ms. Jennings fails to provide any credible evidence in support of her Contest and,
instead, relics upon the speculation and conjecture of her experts to conclude that a statistical
allocation of “cxcess undervotes™ would give her the Congressional seat. Statistical anomalies

alone, however, cannot sustain this Contest. House precedent is clear that election retums are
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clear from the evidence presented in support of this motion, as opposed to the conjecture
proffered in the Notice, that this Contest must be dismissed.
BACKGROUND
L
THE ES&S 1VOTRONIC SYSTEM AT ISSUE

A, Brief Overview of the iVotronic System and its Operations

This election was conducted in part through the use of the iVotronic touchscreen voting
system (“iVotronic System”). The iVotronic System is an electronic voting system that allows
voters to cast their ballots by touching the name of their candidate of choice for any particular
office, as well as their selection for any particular ballot measure. The iVotronic System allows
voters to review and confirm their selections for every race and ballot measure listed on the
ballot prior to casting their votc by means of a review screen or “Sumunary Ballot.” Dcpending
upon the number of races and ballot measures on the ballot, there may be more than one review
screen or page.'

A vote is cast on the 1Votronic System by the voter pushing the “VOTE” button at the top
of the screen. The “vote” button does not become operative -- meaning the voter cannot cast a
votc -- until the voter pages through every review screen. The iVotronic System does not allow
overvotes (i.e., making more scleclions for a race than allowed). The system also warns a votel
of any failurc; to make a selection for a particular race or ballot measure by displaying the phrase

“No Selection Made” in red lettering dircctly bencath cach such office or ballot measure on the

! For example, the Summary Ballot appcaring on the touchscreen ballots used by Sarasota

County in the 2006 general election had three review screen pages. See App. 3.
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review screen. The iVotronic System allows voters 1o change their selections as many times as
they wish prior to casting their vote.

The iVotronic System permanently records the voter’s selections in three independent but
redundant memories when the voter pushes the “VOTE” button. The voter’s selections are saved
in a “ballot image” file. The ballot image contains the voter’s selections as they appeared on the
review screen at the time the voter pressed the “VOTE"” button. The ballot images can be printed
for verification purposes. See, generally, App. 18, 12/20/06 Tr. 242:3-243:24; see also App. 2.2

B. Mandatory Pre-Election Testing and Certification

Before they may be used in Florida elections, all electronic voting systems must undergo
a rigorous testing and certification process.’® An clectronic voting system, such as the iVotronic
System, cannot be adopted, purchased nor otherwise procured, let alone used in any election, by
any county in Florida unless and until it is approved by the Florida Department of State. See §
101.5604, Fla. Stat. (2006). Florida’s Electronic Voting Systems Act [“FEVSA™] provides an

extensive list of requircments that must be met in order for an clectronic voting system to be

: In addiuon, each touchscreen machine keeps an “event” log that tracks a complete history

of the machine’s operation such as opening and closing for clections, maintenance, and testing,
as well as the recording of votes.

3 Florida’s Electronic Voting Systems Act [§§ 101.5602-101.5614, Fla. Stat.] outlawed the

use of punch card type voting systems, see Section 101.56042, Florida Statutes, and authorized
“the usc of electronic and electromechanical voting systems in which votes arc registered
clectronically or arc tabulated on automatic tabulating equipment or data processing equipment.”
§ 101.5602, Fla. Stat. The Elcctronic Voting System Act also created a comprehensive
legislative framework governing: (i) the performance and accessibility standards for electronic
voting systems used in Florida, (ii) the pre-purchasc testing and certification of clectronic voting
systems by the Florida Department of State, (iii) additional County-based pre-clection testing
and verification, and (iv) the post-election canvass of returns from the clectronic voting systems.
See id. As a touchscreen system, the iVotronic System is an “electronic voting system” within
the meaning of the Electronic Voting Systems Act. See § 101.5603(4), Fla. Stat.
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certified by the Department of State for use in elections by Florida counties. See § 101.5506,

Fla. Stat.

Florida’s Department of State is charged with a statutory duty to conduct the public
examination of all makes of electronic voting systems submitted to it in order to determine
whether the systems comply with the requirements of FEVSA, See § 101.5605(1), Fla. Stat.; see
also § 101.015, Fla. Stat. (requiring Department of State to establish voting system standards
governing functional requirements, performance levels, design characteristics, documentation
and cvaluation criteria).® After completion of the examination and upon approval of any
electronic voting system, the Department of State is required to make and maintain a report on
the system and “shall send notice of certification and, upon request, a copy of the report to the
governing bodies of the respective counties of the state.” See § 101.5605(3)(a), Fla. Stat. “Any
voting system that does not receive the approval of the department shall not be adopted for or
used at any election.” fd.

Once approved and certified by the Department of State, counties may adopt, purchase

and use electronic voting systems. Such cquipment must -- upon advance public notice

4 The clectronic voting system’s vote counting segment must meet elcctronic industry

standards; in addition, Florida law requires that:

the testing shall include, but is not limited to, testing of all software required for
the voting system’s operation; the ballot reader; the rote processor, espccially in
its logic and memory components; the digital printer; the fail-safe operations; the
counting ccnter environmental requircments; and the equipment reliability
cstimate. For the purpose of assisting in examining the systcm, the department
shall employ or contract for services with at least one individual who is expert in
one or morc fields of data processing, mechanical engineering, and public
administration . . . .

§ 101.5605(2)(a), Fla. Stat.
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(including to candidates) -- undergo additional public testing before each election prior to being
deployed in order “to determine that the voting system is properly programmed, the election is
correctly defined on the voting system, and all of the voting system input, output, and
communication devices are working properly.” See § 101.5612(1), Fla. Stat. This is known as a
Public Logic and Accuracy Test.’

In accordance with Florida Jaw, the iVotronic System underwent pre-purchase testing and
was certified for use by the Department of State. See App. 4. Similarly, in accordance with
Section 101.5612, and prior to the 2006 general election, the Sarasota County Canvassing Board,
the Supervisor of Elections and members of her staff conducted a Public Logic and Accuracy
Test before members of the media and general public on October 20, 2006. See App. 5.

Thirty-two iVotronic machines were tested by processing ballots for each ballot style and
ballot position “to assure recording accuracy of the sofiware and hardware.” Id. All test results
matched and it was determined that an accurate and errorless count was made.” /d. Upon
conclusion of the Public Logic and Accuracy Test, the Sarasota Canvassing Board certified the
tVotronic System for use in thc November 7, 2006 general election. See¢ App. 6. (“The
Canvassing Board observed the Public Logic and Accuracy Test and compared the results with
manually calculated/known totals for each issue. The Board verified the correctness of all totals,

including the number and type of ballots cast, number of votes cast for each issue and the

3 If, as a result of the Public Logic and Accuracy Tesl, a device is found to have a single

error it shall be deemed unsatisfactory for use in the election. See § 101.5612(4)(a)(2), Fla. Stat.
In such a case, the Canvassing Board is required to identify and test other devices that could
reasonably be expected 1o have the same error; the Canvassing Board must test a number of
additional devices sufficient to determine that all devices are satisfactory. /d. At the completion
of testing, representatives of the canvassing board, political parties and the candidates (or their
representatives) in attendance shall witness the resctting and sealing of each device that passed
the pre-clection testing. See § 101.5612(4)(b), Fla. Stat.
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number of undervotes and overvotes.”). The voting machines used in this election were then
sealed and stored in the custody of the Sarasota Supervisor of Elections awaiting deployment for
the gencral election. [d.

The machines that Ms. Jennings now claims malfunctioned during the election were first
tested and certified by the Florida Department of State. The machines were then subjected to
Public Logic and Accuracy Tests by local elections officials. The machines were found to be in
perfect working order in every test. Thus, the proper operation of the machines at issue in this
Contest were verified by all reviewing authorities before the election began.

1L,
RESULTS OF THE 13™ CONGRESSIONAL DISTRICT ELECTION

The 2006 general election in Florida was conducted on November 7 and during early
voting from October 26 through November 5. The 13® Congressional District includes parts of
Sarasota, Manatce, Charlotte, DeSoto and Hardee Countics. On November 8, and in accordance
with Florida law, the five countics within the 13* Congressional District filed their unofficial
election returns with the Florida Secretary of State. See App. 7. The clection results showed that
Vemn Buchanan won the 13" Congressional District race. Jd.

Becausc the margin of victory was less than one-half of one percent, the State’s Election
Canvassing Commission ordered the County Canvassing Boards within the 13" Congressional
District to conduct a machine rccount as required by Section 1;32.141(6), Florida Statutcs. See
App. 8.  On November 13 the County Canvassing Boards began the machine rccount which
confirmed that Buchanan won the clection. See App. 9.

Because the results of the machine recount showed that Buchanan won by less than one-

quarter of onc percent, on November 15 the Election Canvassing Commission ordered that a
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manual recount of the ballots cast be conducted by the County Canvassing boards in accordance
with Section 102.166, Florida Statutes® The manual recount again demonstrated that Vern
Buchanan won the election. See App. 10.

On November 20, 2006 the State of Florida's Elections Canvassing Commission certified
that Vern Buchanan received 369 more votes than Christine Jennings. App. 11.7

1.
THE STATE OF FLORIDA’S PARALLEL TESTING

The Secretary of State, as Florida’s chief election officer and pursuant to Section
101.5607(1)(c), directed the Division of Elections staff to conduct an audit of Sarasota County’s
voting system and attendant procedures with regard to the 13" Congressional District race. This
audit consists of a “Parallel Test” of the voting machines used by Sarasota County in the general

election and a separate source code review. See App. 12.°

6 The procedures for a manual recount are set forth in Seciion 102.166, Florida Statutes,

and Rule 15-2.031, Florida Administrative Code. Those procedures, as previously promulgated
on an emergency basis, were subject to chalienge and were found to be constitutional. See
Wexler v. Lepore, 342 F.Supp.2d 1097, 1109-10 (8.D. Fla. 2004), aff"d, 452 F.3d 1226 (11th Cir.
2006, cert. denied, - S.Ct. ---, 2007 WL 36051 (Jan. 8, 2007). In counties using optical scan
equipment, i.e., Manatee, Desoto, and Hardee, the canvassing boards manually recounted the
paper ballots. In the counties using the iVotronic touchscrecn system, i.e., Sarasota and
Charlottc, the canvassing boards manually recounted the ballot images gencrated and stored
when a voter casts his or her vote.

7 The Elections Canvassing Commission is comprised of the Governor and two members

of the Cabinet, and is required, by law, to “certify the returns of the election and determine and
declare who has been elected to each federal, state, and multicounty office.” See § 102.111(1),
Fla. Stat. The Elections Canvassing Commission’s certificate of election “shall be prima facie
evidence of the election.” § 102.155, Fla. Stat.

i On November 9 and 11, Secretary of State Cobb rcleased to the public details on the
Paralicl Test plan. See App. 12. On November 12, Ms. Jennings filed a Motion for Temporary
Injunction in the Circuit Court in Sarasota County to prevent the Secretary of State from
conducting the proposed parallel testing. See App. 13. The court granted Ms. Jennings’motion
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The Parallel Test was conducted on November 28 and December 1 by the members of the
Department of State’s Bureau of Voting Systems Certification, which was created by the
Legislature to “provide technical support to the supervisors of elections and which is responsible
for voting system standards and certification.” § 101.017, Fla, Stat. The Parallel Test “focused
on the iVotronic touchscreen’s ability to accurately record a voter’s selections as presented
to the voter on the touchscreen’s ballot review pages.” App. 2, p. 2 (emphasis added).” The
testing “also examined various complaints regarding a voter’s ability or difficulty in making his
or her vote selections.” /d.

As noted by the State, “{tJhe intent of this parallel activity is to ascertain the accuracy
and reliability of the deployed voting devices with consideration given to ballot style, layout,
coding, demographics, and operation.” Id. at 3. The Parallel Test was based upon actual voting
behavior and data. See id. at 3-9 (detailing parameters, procedures, and scripting, etc.). The tests
were performed on machines with the highest undervote totals from the precincts that

experienced the highest levels of undervotes and selected by the parties. Id. at 3. The State

in part, but ultimately ruled that the parallel testing could go forward with participation and
monitoring by the candidates. See App. 14. On November 21, the Secretary of State announced
to the public that the parallel testing would be conducted on November 28 and December 1 in
Sarasota County. See App. 15. The Sccretary subsequently published details of how the parallel
tests would be conducted, including a listing of which machines would be tested and the scripts
of the voting patterns for each machine. See App. 16. Counsel understands that the State has
retained a team of independent experts that is in the process of conducting the source code
review phase of the audit,

’ Such a focus is not only appropriate, but necessary, for two reasons: (i) “[i]t is the review

screens’ list of voter sclections that the iVotronic records when the voter presses the “VOTE”
button to cast the ballot[,]” App. 2, p. 7; and (i) Ms. Jennings” claim “that the voting equipment
may not have correctly captured the voters’ selection.” /d. at 3; see also Jennings Amended
Complaint, ¥ 2 (claiming thc machines “werc systematically failing to record votes cast for the
candidates in the Thirteenth District congressional race -- particularly votes cast for Plaintiff
Christine Jennings.”).
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defined the pool for machine selection as those with highest undervote totals in order to
“enhance the probability of revealing the undervote anomaly should it exist.” Id.

The State’s tests “were successful in demonstrating 100% accuracy in recording the vote
selections as indicated on the review screens. There were no unresolved anomalies. In addition,
attempts to replicate the published reports conceming voter difficulties in making or changing
their vote selections did not materialize during this test.” App. 2, p. 8. The State’s analysis
concluded:

This series of parallel tests demonstrated that the iVotronic
touchscreens did not exhibit pervasive malfunctioning. There are
no indications of machine bias or otherwise voting machine faults
that would yield rejected legal votes. The claims made that votes
were lost due to touchscreen malfunction are not supported by the
results of this test. . . .

In summary, there is no cvidence to support the position that
the iVotronic touchscreens caused votes to be lost.

App. 2, pp. 8-9 (emphasis added).
The result of the post-clection machine testing was the same as the pre-election testing:

the voting machines recorded the votes cast with 100% accuracy.
Iv.

THE STATE CONTEST AND EVIDENTIARY HEARING
On November 20, 2006, Christine Jennings filed suit in Florida circuit court (Jennings v.
Elections Canvassing Comm 'n of the State of Fla., et al., Case No. 2006-CA-2973 (Fla. 2™ Cir.
2006)) contesting the results of the certified election pursuant to Section 102.368(3)(c), Florida
Statutes (the “State Contest™). See App. 17. The statutory basis for Ms. Jennings’ claim in the

State Contest is the “rejection of a numbcr of legal votes sufficient to change or place in doubt
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the result of the election.” Id. at § 4 (quoting § 102.368(3)(c)). Ms. Jennings claimed that the
“vote totals in the certification are wrong because they do not include thousands of legal votes
that were cast in Sarasota County but mot counted due to the pervasive malfunctioning of
electronic voting machines.” Id. at Y 1."° In support of this claim, Ms. Jennings cited an
apparent statistical anomaly in the number of undervotes recorded in Sarasota County. See id. at
9 23 (“In fact, preliminary expert statistical analysis of the reported election results concludes
there is little doubt that the use of the iVotronic machines in Sarasota County caused the
extraordinarily high ratc of undervotes in that county.”) {emphasis added)."!

Responsive pleadings were filed, and discovery has been and continues to be taken by the
parties. Ms. Jennings received access to most of the material she sought through discovery in the
State Contest, save certain statutorily protected trade secret materials. Ms. Jennings requested
that the voting machine manufacturer reveal the source code, or software, that informs the
operation of the 1Votronic System. The manufacturer ES&S understandably claimed that the
software is a confidential and proprietary trade secret. Before requiring disclosure of such trade

secrets, the circuit judge ~- pursuant to well-established Florida law -- required a showing by Ms.

0 The narrow, dispositive issue in the State Contest is whether Ms. Jennings can

demonstrate the rejection of a number of legal votes sufficient to change or place in doubt the
result of the election. In order to prevail in that action, “logic dictates” -- as noted by the Florida
Supreme Court -- that “thc contestant must cstablish the ‘number of legal votes which the
county canvassing board failed to count.”” Gore v. Iarris, 772 So. 2d 1243, 1253 (Fla. 2000),
rev’d on other grounds, 531 U.S. 98 (2000). A *legal vote is onc in which there is a ‘clear
indication of the intent of the voter”™ as reflected on the ballot. Id. at 1257; see also §
102.166(4)(a), Fla. Stat. (“A vote for a candidate or ballot measure shall be counted if there is a
clear indication on the ballot that the voter has made a definite choice.”).

H The significance of the deliberate use of the phrase “the use ol the iVotronic machines in
Sarasota County . . . " was made clear in the cross-examination of Ms. Jennings’ statistics
cxpert. See note 13, below and accompanying text.

14
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Jennings that the request was justified by something more than mere speculation that the
machines malfunctioned.

On December 19 and 20, 2006, the state court conducted an evidentiary hearing to
determine whether Ms. Jennings should be given access to the source code. See App. 18. The
evidentiary hearing was held for the purpose of determining whether Ms. Jennings couid
demonstrate “‘reasonable necessity” to pierce the Florida statutory privilege protecting trade
secrets in order to obtain access to ES&S’s proprietary source code; however, the evidence
adduced bears significant relevance here. Ms. Jennings experts were called and required to
explain under oath the basis for any opinions they held regarding whether the voting machines
actually malfunctioned and, if so, to what degree,

Ms. Jennings relied almost exclusively upon Professor Charles Stewart 111 and presented
his theory that the number of undervotes occurring in this election demonstrates proof that the
machines malfunctioned. Professor Stewart’s sworn testimony demonstrates the lack of credible
evidence underlying Ms. Jennings’ claims. Stewart first assumes that the percentage of
undervotes for the conlested race should have been the same ag other races. If more undervotes
occurred in the contested race than one would expect from all races generally then, Professor
Stewart assumes, machine malfunction occurred. Professor Stcwart then offered statistical
hypotheses to provide a range of estimates as to how those undervotes “should” have been cast
and counted. Stewart concludes, without any support, that some additional, unknown number of
votes should have becen east and counted for Ms. Jennings and, if they were, Ms. Jennings would
have emerged the winner based upon his statistical allocation of those votes. In the end, Stewart
admitted that he cannot actually determine what that number is nor can he determine the actual

intent of the votcrs.

15
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The flaws in Professor Stewart's “analysis” are apparent. The Professor's assumptions
leave no room for reasonabic explanations as to why there may have been a greater number of
undervotes in the contested election than one might have seen in other elections. Yet, under
cross examination at the evidentiary hearing, Stewart conceded that factors other than a software
bug-induced machine malfunction could serve as a basis for many of the undervotes. See App.
18, 12/19/06 Tr. 110:8-111:11. Nevertheless, Professor Stewart’s opinion assumes that all
undervotes above a certain “norm™ -- i.e., “excess undervotes” (i) are “legal votes;” and (i1)
represent some sort of machinc malfunction. Stewart’s underlying definition of “excess

undervotes™ was challenged and he admitted his flawed premise:

Q: And the excess undervote you defined as the amount of
undervotes above the normal; correct?

A: Yes, sir.

Q: So your definition presupposes some malfunction or
peculiar happening; correct?

A It presupposes some peculiarity associated with an
election.

App. 18, 12/19/06 1. 100:18-24 (cmphasis added).

Professor Stewart concedes that a “legal vote,” as he defines it, is one that is determined
“legitimate” pursuant to applicable state law. See App. 18, 12/19/06 Tr. 99:20-100:7. Unde:
Florida law, a “legal vote is one in which there is a ‘clear indication of the intent of the voter’ as
reflected on the ballot. Gore v. Harris, 772 So. 2d 1243,1257 (Fla. 2000), rev'd on other
grounds, 531 U.S. 98 (2000); see also § 102.166(4)(a), Fla. Stat. {*“A vote for a candidate or
ballot measure shall be counted if there is a clear indication on the ballot that the voter has made
a definite choice.”). “*Undervotc’ means that the clector does not properly designate any

choice for an office or ballot question and the tabulator records no vote for the office o
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question.” § 97.021(37), Fla. Stat. (2006) (emphasis added). With respect to the iVotronic
System, the word “undervote” on the ballot image for the effected race demonstrates a “clear
indication that the voter made a definite choice to undervote ....” See Fla. Admin. Code R. 1S-
2.031(4)2.a. Thus the excess undervotes cannot be “allocated” as legal votes for either candidate
because, under Stewart’s construct and as a matter of Florida law, they reflect a clear indication
that the voter made a definite choice to undervote that particular race.” It is wholly
inappropriate to attempt to second guess why or how a voter chose to undervote. Moreover, it
would be absurd and most assuredly disenfranchise voters if the House were to accept Stewart’s
arbitrary statistical allocation of votes -- particularly in the admitted absence of evidence of voter
intent. Professor Stewart is not a mind reader and the House should reject his invitation to act as
one.

Professor Stewart also confirmed that his analysis provides no evidence of any machine
malfunction. See App. 18, 12/19/06 Tr. 86:24-87:6.> Stewart cannot determine voter intent;
instead, he merely supplies statistics “‘about the behavior of voters using particular types of
machines,” App. 18, 12/19/06 Tr. 85:8-86:2, and offers an “attempt to estimate ... how that pool
of voters would have cast their ballots in this particular casc” abscnt the presumed maifunction.

App. 18, 12/19/06 Tr. 109:6-11 (emphasis added). Stewart cannot explain why lower rates of

12 This makes sense because a voter cannot register his or her vote (by pushing the “VOTE”

button} until he or she has completed the ballot review scrcens and confirmed his or her vote
selections.

3 Professor Stewart attemptced to mancuver around this by couching the text of his report in
terms of the excess undervotes being caused by “the use of electronic voting machines” rather
than by “clectronic voting machine malfunction” or “software bug” -- two concepts that, he was
forced to concede, arc vastly different. See App. 18, 12/19/06 Tr. 78:25-79:12, 82:11-23
(emphasis added).
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undervotes were recorded for other races on the same day and by the same machines that
recorded the “excess undervotes,” nor can he provide evidence of any of the other hypotheses
proffered as a potential cause of the excess undervotes. See App. 18, 12/19/06 Tr. 79:21-85:13;
see also id. at 12/19/06 Tr. 110:8-111:11.

Professor Stewart’s analysis fails in another critical respect: he cannot prove the actual
number of “excess undervotes” in the Congressional District 13 race, see App. 18, 12/19/06 Tr.
105:8-11, let alone the precise number of claimed excess undervotes or “legal votes” that should
have been counted for Ms. Jennings. Despite this and based upon his statistical “allocation™ of
the excess undervotes, Stewart believes that Ms. Jennings would have won if it can be shown
that 10 percent of the excess undervotes were caused by machine malfunction, Incredibly, he
cannot determine which, if any, of the five proffered hypotheses may have caused the excess
undervotes, nor is he able to attribute any statistical probability to the likelihood that any one
hypothesis might be responsible for causing the excess undervotes. See App. 18, 12/19/06 Tr.

105:3-106:6. The following exchange is telling:

Q: Can you tell the court what percentage of the excess undervotc is
attributable to the voter abstention or turnoff hypotheses ...?

A I've done no work that's attempted to identify that number.

Q: Are you able to tell the court the number of excess undervotes attributable

to the [flawed] ballot design theory ...7

A I've done no research to try to parse out the different contributing
factors to the excess undervote.

Q: .. . [Clan you teli the court what percentage of excess undervotes is
attributable to the malicious codc hypothesis ...?

A: I have no data about that.

Q: And can you tell the court ... what percentage of the cxcess undervotes is
attributable to this software bug that Dr. Wallach references in his report?

Al I have no evidence about that,
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Q: Is there any way that you can tell the court what percentages are
attributable to any of these hypotheses?

A: I know of, off the top of my head, no way in which you could test
those, but 1 am not -- I am not an expert in how those bugs would manifest
themselves in the voting record.

App. 18, 12/19/06 Tr. 110:8-111:11 (emphasis added). Thus, critically, Stewart cannot provide
any support for his proposed allocation and is unable to validate his belief that Ms. Jennings
would have won,

The statistical theory underlying the instant Contest was tested under cross-examination
in the State Contest. An objective and reasonable reading of that testimony, one shared by the
circuit judge, is that Ms. Jennings failed to provide credible evidence of a machine

malfunction.'*

More importantly, the evidentiary hearing revealed a key and uncontroverted
fact: Stewart cannot determine the number of legal votes, if any, cast for Ms. Jennings that were

not counted.

Q You can’t prove the actual number of excess votes in this
case, can you?

A I cannet prove that is was a particular number, no sir.
App. 18, 12/19/06 Tr. 105:8-11(emphasis added). Further expert testimony reveals that statistics
cannot determine the key dispositive issue in this case -- whether lcgal votes for Ms. Jennings
were not counted and, if so, how many. See App. 18, 12/20/06 Tr. 383:24-384:8 (*“Q: Can your

analysis, as you’ve described it today, tell us the number of votes that were cast for Christine

1 Another expert called by Ms. Jennings, but not cited in the Notice of Contest, suggested

that therc “might be a problem” based upon the “excess undervotes” described by Professor
Stewart, and that he must review the voting system’s source code to “rule out” the existence of a
softwarc bug. See App. 18, 12/20/06 Tr. 185:7-10. The inability to prove the absence of a
software bug does not mean, a fortiori, thal there is a malfunction. The assertion that a software
bug’s existence can never be ruled out is far different than proving than a machine
maltunctioned.

19
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Jennings that were not counted, if any, in the 13th congressional district race? . . . A [Professor
Herron}: [ think it follows from my report that that number is zero.”) (emphasis added). This
crucial failing demonstrates the lack of probative value of Ms. Jennings’ statistical machinations
in resolving this Contest. Ms. Jennings’ attempt to statistically allocate votes that -- as a matter
of law -- cannot be counted as legal vote for either candidate must fail in light of the empirical,
objective evidence that the iVotronic System operated properly.

Despite having retained a parallel testing expert that participated in the process and
observed the State’s parallel testing, Ms. Jennings offered no evidence to rebut the State’s
conclusion “that the iVotronic touchscreens accurately captures the voter’s selection as presented
to the voter on the review screens.” See App. 2, p. 2. To the contrary, Ms. Jennings’ computer
expert Professor Wallach admitted: “1 don’t doubt its accuracy.” App. 18, 12/20/06 Tr.
241:19-22 (emphasis added). Instead, he quibbled with its “completeness.” Id. On redirect
cxamination, Wallach was led down a laundry list of items by Ms. Jennings’ counscl which he

1S

agreed, if included, would have made the parallel testing “more complete. See App.18,

s

Wallach admitted that parallel “testing can demonstrate beyond a doubt thai a probiem
exists.” App. 18, 12/20/06 Tr. 203:22-23 (emphasis added); se¢ also id., 183:20-22 (“a broad
truism is that {parailel] testing can never identify the absence of bugs; it can only show the
presence of bugs”) (emphasis added). In fact, he has never “scen a bug cause a voting machine
to create undervotes for a specific candidate during an election but did not show up at all in
parallel testing.” App. 18, 12/20/06 Tr. 243:25-244:4, Wallach describes his analytical process
as determining the presence of a bug through parallel testing with resort to review of the source
code to explain why there was a malfunction. App. 18, 12/20/06 Tr. 156:7-17 (“through testing
and cxamination of machines, I might observe something unusual, and then [ might go back and
look at the software to see if I can [ind an explanation for why.”). Thus, cven if a bug were
found in the source code, Wallach must demonstrate its manifestation in the machine’s operation
in order to validate his theory; absent such empirical demonstration, any claim that machine
malfunction caused the rejection of a number of legal votes sufficient to change the result of the
election rcmains a theoretical notion and, necessarily, fails the crucial element of causation.
Morcover, such an excrcise is not necessary because objective, authoritative and empirical
testing by the State of Florida, conducted pursuant to lawful authonty, has demonstrated that the

20
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12/20/06 Tr. 245:1-249:2 (noting factors such as demographic selection of test voters, the
number of machines tested and the rapidity or steadiness of finger touches). None of thesc
addressed the ultimate question of whether the iVotronic machines accurately recorded the
voter’s selection as presented to -- and verified by -- the voter on the review screens.'®

After the two-day evidentiary hearing, the parties submitted extensive post-hearing briefs
and the Florida Court issued an order denying Ms. Jennings’ request for access to the trade
secrets because it was “based on nothing more than speculation and conjecture.” App. 1, L. In
doing so, the Florida Court conducted a thorough review of those experts and their opinions and
concluded that the “testimony of {Jennings’] experts was nothing more than conjecture and not
supported by credible evidence.” Id. at § H. The Court also received and evaiuated cvidence of
the voting machines’ operations, including the results of pre- and post-election testing conducted
by the State of Florida and Sarasota County. With respect to the pre-clection testing, the Court
held that “the machines now challenged were tested as required by law prior to the early voting
and election day voting and were found to be working properly,” 1d. at § D. Similarly, the Court

held that the State’s post-election “parallel testing” demonstrated “100% accuracy of the

touchscreen machines recorded voters’ sclections as reflected on the summary screens with
100% accuracy.

16 See, e.g., App. 2, pp. 8-9:

... [The process of selecting one’s choices is not a measurc of the voting
device’s accuracy. Accuracy is relevant to the information presented to the
voter on the review screens and ultimately captured as a ballot cast upon a
positive action by the voter after that voter has advanced to all the review
screens and after making any desired changes to the vote selections. The
sample sizc for these tests, a total of ten test units, is more than adequate to
identify any machine malfunctions, faulty machines, machine bias or irregularities
that could have contributed to the observed undervotes in this race. [emphasis
added].

21



1681

equipment in reporting the vote selections,” id. at § F, and that Ms. Jennings presented “no
evidence to demonstrate that paralie] testing was flawed and/or the test not valid.” Id. at § G.
Those independent judicial findings bear significant relevance in revealing the lack of merit of
Ms. Jennings® claim here.”
V.
THE INSTANT CONTEST
On December 20, 2006, Ms. Jennings initiated the instant contest. See App. 19. This
Contest is based upon the same unsupported allegations and statistical assumptions proferred in
the State Contest. Like the State Contest, Ms. Jennings makes references to statements from
unidentified voters regarding the use of the iVotronic System. Those statements, however,
confirm that the voters were able to cast a vote for their preferred candidate; for example:
« *] double-touched the 13" Congressional District race and again cast my
vote for Christine Jennings.” App. 19, p. 13 (emphasis added).
s “lused the back arrow and it took me back to the Congressional race and |
recorded a vote for Christine Jennings.” /4. at 13 (emphasis added).
“ I then returned to the vote screen and recast my ballot, I then
confirmed it on the review screen.” Id. at 14 (emphasis added).
o “I followed [the poll worker’s] instructions and again voted for Jennings.
It did appear on the summary screen this time . . . " Id. at 14

(emphasis added).

i Ms. Jennings has appealed the state Court’s ruling; that appeal, like the two contests, is

without merit.
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“ ... 1 pressed the touch screen again to reflect my vote for Christine

Jennings. The poll worker guided me back to the review page where my
vote in the District 13 race was reflected and 1 then pressed the vote
bufton.” Id. at 15 (emphasis added).

“] went back and registered my vote again and this time it indicated that I
had voted for Ms. Jennings on the review screen.” /d. at 16 (emphasis
added).

“1 clicked on the review baliot and corrected my vote and it then showed
an X beside [Jennings’] name. After that, I registered my vote with the
Red button at the top of the screen.” Id. at 16 (emphasis added).

“... 1 voted for Christine Jennings. The screen indicated [ had voted. Yet
when I got to the end, the review page indicated that I had not voted in the
Congressional race. I went back and voted for Ms. Jennings. This time
my vote did register on the voting page.” Id. at 16-17 (emphasis added).
“I then re-voted for Christine Jennings and carefully rechecked the review
page three times. 1 then pushed the vote button.” Id. at 17 (emphasis
added).

“I touched where it said no vote had been cast and it took me back to the
Buchanan-Jennings race. I then re-voted for Christine Jennings and 1 then
pushed the vote button.” fd. at 17-18.

“I revoted for Christine Jennings, and my vote appeared to register in

my second review of the summary screen.” /d. at 18 (emphasis added).
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¢ “Icalled a poll worker over at that time and she showed me how to move
back and 1 re-cast my vote for Christine Jennings. On the final review
page, | confirmed my vote was cast.” Id. at 19.
Ms. Jennings alleges that these “‘statements are representative of the memorialized eyewitness
accounts of ... hundreds of voters. App. 19 a1 23, §24."* The mere fact that some voters claim
to have had difficulty in operating the voting machines does not mean that the machines
malfunctioned nor does it mean that their votes were not counted. Ms. Jennings does not claim
that any of thesc voters® selections resulted in an undervote, nor does she proffer any evidence
that even a single vote for her was not counted - let alone the 370 necded to overturn the
election.'® Absent such a nexus the statements have no probative value here.
Ms. Jennings invites the House of Representatives on a journey that requires numerous
leaps of faith. Her Notice suggests: (i) that the House should assume that all “excess
undervotes” in Sarasota County are legal votes; (it) that all such “‘excess undervotes” were

caused by a (presumed) machine malfunction; (ii1) that all such “excess undervotes” were cast by

18 In fact, out of the $37 voter statements turned over by Ms. Jennings in discovery in the

State Contest, 386 (or 71%) state that they were able to confirm their vote for Jennings; 124 of
those statements show that the voters cast their votes for Jennings, but avoid the issue of whether
they confirmed their votes; and the remaining 27 arc wholly irrclevant. Rather than support
Jennings’ claim, these statements show that voters were able to cast votes for the candidates of
their choice. It is, perhaps, for this reason that the statements were not submitted to the
Committecc in support of thc Notice.  Similarly, while Ms. Jennings alludes to other
“contemporaneous sources,” she apparently elects to avoid their scrutiny by failing to submit
them to the Committee.

" In the instant Contest, Ms. Jennings claims that the “machines in the final days before the
deadline for completing [pre-election] procedures cxhibited the highest congressional undervote
rates” and that “[a]s the County’s staff got busicr, clearing and testing more machines on a single
day, the congressional undervote climbed.” App. 19, § 30. What is lefl unsaid, however, is that
machines with the highest undervote rates that Ms. Jennings hand-picked for the State’s Parallel
Test were cleared and tested during that “busy” period and that such machines functioned with
100% accuracy in the Parallcl Test. See App. 18, 10/20/06 Tr. 177:12-78:1.
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voters whose intent can be surmised by how they voted in other races; and, if those assumptions
are accepted, (iv) that Ms. Jennings should be declared the winner. These assumptions are so

contrary to the record evidence presented here that this Contest cannot be deemed credible.

LEGAL ARGUMENT
I
GOVERNING LEGAL STANDARDS

Al The Presumption of Correctness of State Returns, and Deference to State Laws,
Elections Officials, and Courts

Congressman Buchanan was certified by the State of Florida as the winner of the election
for the 13™ Congressional District. That certification constitutes prima facie evidence that the
election was conducted correctly, see 2 Lewis Deschler, “Deschler’s Precedent” [“Deschler”],
Ch. 9 §§ 36.1 (1978) (citing, eg. Weber v. Simpson, H.R. REP. NO. 78-1494 (1934)), and the
certificate of election must be afforded a strong presumption of legality and correctness. See
Young v. Mikva, HR. REP. NO. 95-244 (1977); Ziebarth v. Smith, H.R. REP. NO. 94-763 (1975);
Gormley v. Goss, H.R. REp. NO. 73-893 (1934). Indced, election results prepared by election
officials appointed under the laws of the state where the clection was held arc presumed to be
correct until they are impeached by proof of fraud or iregularity. See Deschler, Ch. 9 § 36.3
(citing Clark v. Nichols, H. R. REp. No. 78-1120 (1943)).

With respect to elections contests, Congress has repcatedly stated that it will follow state
laws and decisions of state courts unless they arc shown to be unsound. See Carney v. Smith,
H.R. REP. NO. 63-202, at 2586 (1914); see also 6 Clarence Cannon, “Cannon’s Precedents of the
House of Representatives of the United States,” Ch, 162 §§ 91, 92 (1935) (quoted in Kyros v.

Emery, HL.R. REP. NO. 94-760, at 6 (1975)); accord, Roudebush v. Hartke, 405 U.S. 15 (1972).
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This deference applies to statutes, rulings concerning particular issues of ballot interpretation,
and to the final determination of the winner of an election, as well as the official actions of state
elections officials. See, e.g., Deschler, Ch. 9 §§ 57.3, 59.1 (discussing Oliver v. Hale, H.R. REP.
NoO. 85-2482 (1958) and Roush v. Chambers, H.R. REp. No. 87-513 (1961)).%°

Hcre, Florida law has been followed with precision at every phase (before, during and
after the election) and the actions of the statc participants and certified election result must be
respected. As detailed above, the voting machines used in the contested election were tested and

certified by the State of Florida before they could be purchased. The machines underwent

2 In the State Contest, Ms. Jennings must demonstrate 1he rejection of a number of legal

votes sufficient to change or place in doubt the result of the election. In order to prevail, “logic
dictates” -~ as noted by the Florida Supreme Court -- that “the contestant must establish the
‘number of legal votes which the county canvassing board failed to count.”” Gore, 772 So. 2d
at 1253. A “lcgal vote is one in which there is a ‘clear indication of the intent of the voter’ as
rcflected on the ballot. Jd. at 1257; see also § 102.166(4)(a), Fla. Stat. (“A vote for a candidate
or ballot measure shall be counted if there is a clear indication on the ballot that the voter has
made a definite choice.”). The Florida legislature has carefully crafted a comprehensive
statutory scheme governing what constitutes a “legal vote” as recorded by the different types of
electronic voting systems certified for use in this State. Regardless of thc type of voting system
used:

If there is no clear intent on the ballot that the voter has made a definite
choice for an office or ballot measure, the elector’s ballot shall not be counted
for that office or measure, but the ballot shall not be invalidated as to thosc
names or measures which are properly marked.

§ 101.5614(6), Fla. Stat. (emphasis added). Pursuant to the Legislaturc’s directive, the
Department of State adopted “specific rulcs for each certified voting system prescribing what
constitutes a ‘clear indication on the ballot that the voter has made a definitc choice.”™ §
102.166(4)(b), Fla. Stat. With respect to the iVotronic System, the word “undervote” on the
ballot image for the effected race demonstrates a “clear indication that the voler made a definite
choice to undervote ...." See Fla. Admin. Code R. 15-2.031{4)2.a. (emphasis added). *The
return printed by the automatic tabulating equipment, to which has been added the return of
write-in, abseniec, and manually counted votes and votes from provisional ballots, shall
constitute the official return of the election upon certification by the canvassing beard.”
§ 101.5614(8), Fla. Stat. (emphasis added). Thus, under Florida law, the undervotes reflected on
the official return cannot be counted as legal votes for either candidate.
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further Public Logic and Accuracy Testing by county elections officials before the election.
Furthermore, after the clection an automatic machine recount was conducted pursuant to Section
102.141(6), Florida Statutes, and the outcome did not change. Thereafter a second, manual,
recount was conducted pursuant to Section 102.166(1), Florida Statutes; again, the resuit did not
change. The election results were then certified by Florida's Elections Canvassing Committee
pursuant to state Jaw. The State of Florida’s determination that Congressman Buchanan won the
election for the 13™ Congressional District is entitled to great deference and should not be
disturbed where, as here, there is no basis to do so0.?'

B. The Contestant’s Burden to Present Credible Fvidence

Because of the great deference owed to state law and the acts of state officers, a
contestant seeking to undo a certified election under the FCEA faces a high burden at the time of
filing an clection contest. In order to proceed past the pleading stage, Ms. Jennings must present

credible evidence that the election result would be different or that she is entitled to the seat.

Unsupported, vague allegations are insufficient to sustain an clection contest. See Anderson v.
Rose, H.R. Rep. No. 104-852, (1996); see also Wilson v. Hinshaw, H.R. REP. No. 94-764 (1975)
(“Allegations without substantiating evidence are insufficient to mecet the requirement of the
burden of proof as against a motion to dismiss.”); Anderson, HR. Rep. No. 104-852, 1996 WL
562033, at *21 (“a contestant must submit sufficicnt docurnentary or other cvidence,” including

affidavits that indicatc what testimony could be expected from witnesscs if called or what

a The State’s paralle] testing, conducted pursuant to state law, as well as the Florida

Court’s determination that (i) the parallcl testing demonstrated “100% accuracy of the
equipment,” and (i) Ms. Jennings presented “no evidence to demonstrate that paralicl testing
was [awed and/or the test not vahd” are also entitled to deference. So, too, is the Flonda
Court’s conclusion that the “testimony of [Jennings’} experts was nothing more than conjecture
and not supported by credible evidence.”
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documentary evidence could be produced pursuant to subpoena; such evidence is characterized
as ‘“‘substantial preliminary proof,” even if not the type that might be admissible at a hearing to
support those allegations™); Deschler, Ch. 9 § 22.1 (citing Gormley v. Goss (H.R. REP. No. 73-
893 (1934)).

The House has in the past and should now demand more than mere bare assertions, just
as any court would require at summary judgment. As previously noted by the House, normally a
claim in federal or state court would be dismissed on summary judgment only after the party
against whom dismissal was sought had an opportunity to gather evidence through the discovery
process. Dismissing the Election Contest against Charlie Rose, HR. REP. NO. 104-852 (1996),
1996 WL 562033 at *8-10. However, under the FCEA, Ms. Jennings must first make a showing
of credible evidence before she may require the use of the House’s valuable time and resources,
Id. The rationale for this requirement is apparent:

In order to keep frivolous cases from reaching discovery, the Committee

standard {on a motion to dismiss] incorporates the component of credibility

into the review of a contestant’s allegations similar to the standard a judge

would utilize in reviewing the evidence at issue in a Rule 56 motion for

summary judgment. Thus, because of the peculiarities of the contested election
process and the important concemn that only substantive challenges be permitted

discovery, the proper standard is a blend of Rules 12(b)(6) and 56.

Id. (emphasis added).

The burden of making such a showing rests at all times with Ms. Jennings. As noted in
the seminal case under the FCEA, “the prescnt contestant, and any future contestant, when
challenged by a motion to dismiss, must have presented, in the first instance, sufficicnt
allegations of evidence to justify his claim to the scat in order to overcome the motion to

dismiss.” Tunno v. Veysey, HR. REP. NO. 92-626, at 3 (1971) (emphasis added); se¢ also

Wilson, HR. REP. NO. 94-761 at 3 (contestant bears burden of proof that facts alleged occurred
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and that such facts have changed the outcome of the election); Chandler v. Burnham, H.R. REp.
No. 73-1278 (the burden of coming forward with evidence to meet or resist presumptions in
favor of election results rests with the contestant) (discussed in Deschler, Ch. 9, § 47.4); William
Holmes Brown, House Practice, A Guide to the Rules, Precedents, and Procedures of the House,
104th Cong., 2d Sess., U.S. Government Printing Office (1996) at 462, (citing Deschler, Ch. 9 §
35.7, stating “[u]nder the new contested election statute, a contestant has the burden of resisting
the contestee’s motion to dismiss, prior to the submission of evidence and testimony,
representing sufficient evidence that the election result would be different or that contestant is
entitled to the seat.”).
When evaluating whether the evidence in support of a notice is “credible”

[a] Task Force should not allow a losing candidate to contest an

election based on general, or disproven claims of fraud or

irregularities. A contestant must provide specific, credible

allegations which cither invalidate sufficient ballots to affect the

result of the election or would show the validity of the vote count

to bc seriously suspect because certain precincts  were

contaminated by fraud or other improper influences.
See Rose, H.R. REp. No. 104-852, 1996 WL 562033 at *7. Thus, as a threshold matter, the
Committee may proceed with this Contest only if thc Notice states grounds -- supported by
credible “substantial preliminary proof” of irregularities, fraud, or wrongdoing with respect to
the conduct of an election that -- if proven, would be sufficient to overturn the original election

outcome. Otherwise, the Contest must be dismissed. See Dismissing the Election Contest

against Bart Gordon, HR. REP. NO. 108-208 (2003), 2003 WL 21667897, at *3-4.22

2 Whilc it is true that a contestant should not be penalized with dismissal because the proof

of his or her claim is in thc hands of others, “a task force should consider not only the
contestant’s view and any supporting evidence, but any countervailing arguments and evidence
availablc from the contestec or other sources. Thus the standard balances the need of the House
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The burden faced by Ms. Jennings, as illustrated in recent contests, is exceedingly high.
See, e.g., Dismissing the Election Contest against Loretta Sanchez, H.R. Rep. No. 105-416
(1998), 1998 WL 57281 (requiring “clear and convincing evidence” of “invalid votes”). In
Sanchez, the election was decided by 984 votes. That number was reduced to 979 votes on a
recount. A House contest followed. The Task Force on Elections found clear and convincing
evidence that 624 persons had illegally registered to vote and thus were not eligible to cast
ballots. The Task Force found an additional 196 circumstantial indications of illegal voter
registration and adopted a local voter registrar’s decision that 124 absentee ballots were
improperly made. Thus, the Task Force found clear and convincing evidence of at least 748
invalid votes. Because the number of invalid votes did not reach the 979 vote margin, however,
the Committee adopted a motion dismissing the election context. Id.

Although the Committee permitted discovery in Sanchez, it did so due 1o the significant
allegations of fraud and irregularity in the notice of contest. Even there, in the face of clear and
convincing evidence of the counting of a significant number of illegal votes, the contest was
dismissed -- with the admonition that only credible claims should be allowed discovery in order

to the costly and divisive distractions caused by the pursuit of baseless claims. Here, and unlike

to allow for meaningful discovery while recognizing that mere notice pleading is insufficient
in the face of credible contrary evidence.” Rose, H.R. Rip. No. 104-852, 1996 WL 562033 at
*4 (emphasis added). Here, Ms. Jennings should not be heard to complain that lack of access to
ES&S’s trade secret source code precludes her from providing any evidentiary support for this
Contest. The only proffercd basis for gaining access to the trade secret source code is Professor
Wallach’s bare assertion that he can’t rule out the existence of a bug without the source code.
See App.18, 12/20/06¢ Tr. 185:7-10. This contention cannot stand in light of his admission that
paralle! “iesting can demonstrate beyond a doubt that a problem exists.” App. 18, 12/20/06 Tr.
203:22-23 (emphasis added); see also id. at 183:20-22 (“a broad truism is that [parallel] testing
can never identify the absence of bugs; it can only show the presence of bugs.”). Such testing
has already occurred and has demonstrated, without rebuttal, that the iVotronic System recorded
the votes cast with 100% accuracy.
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in Sanchez, Ms. Jennings fails to provide any credible evidence in support of her Contest and,
instead, relies upon the speculation and conjecture of her experts to conclude that a statistical
allocation of “excess™ undervotes would give her the 13® Congressional District seat.

C. Bare Assertions of Statistical Anomalies or Machine Malfunction
Are not Sufficient

“A statistical analogy cannot be the basis of a contest. House precedent is clear that
election returns are presumed to be correct and that errors rebutting this presumption must be
proven, not assumed.” Rose, H.R. REp. No. 104-852, at *15-16 (citing Ziebarth, H.R. ReP. NO.
94-763, at 15; Chandler, HR. REP. NO. 1278 at 3). These general rules are cqually applicable to
other statistical anomalies such as unusual tumout levels, id., and should apply with equal vigor
here.

To support her election contest, Ms. Jennings cites only to a claimed statistical anomaly,
i.e., the “excess undervotes” in Sarasota County. The House has dismissed contests with similar
assertions of statistical irregularities. See, e.g., Rose, H.R. Rep. NO. 104-852 at *15-16 (noting
that claimed statistical anomaly of questionable credibility “cannot be the bootstraps by which
[contestant’s] contest survives a Motion to Dismiss™);, Ziebarth, HR. REp. No. 94-763 at 15
(rejecting the opinion of a statistical rccount cxpert that a recount would change the results of the
clection); Chandler, H.R. REP. NO. 73-1278 at 3 (uncorroborated, self-serving testimony that
ballots werc marked, mutilated, irregular or void in a number sufficient to change clection
deemed not credible). Similarly, the House has regularly rejected arguments for antificially
allocating votcs based upon statistical assumptions such as “straight ticket” voting patterns. See,
e.g., Ellis v. Thurston, HR. Rep. No. 73-1305 (1934); Fox v. Higgins, ILR. REP. NO. 73-894

(1934) (rejecting claim based upon “straight ticket” voting patiem and dismissing contest where
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there was no evidence as to the intention of the voters who cast the votes at issue). Finally, bare
allegations of voting machine error are similarly insufficient to survive a motion to dismiss. See
Dismissing the Election Contest against Jay Dickey, HR. Rep. No. 103-109 (1993), 1993 WL
180210. Clearly, then, Ms. Jennings’ bare assertions of anomalies and malfunction cannot stave
off dismissal.

D. Statutory Grounds for Dismissal

The standards set forth above are well-established and have been regularly applied by the
House of Representatives in dismissing elections contests at the pleadings stage for nearly 75
years. In 1969 the FCEA was enacted to provide a statutory framework for the procedures by
which election contests should be judged. The long-established standards discussed above,
however, remain unchanged and must be applicd here. In the terms used by' the FCEA, Ms.
Jennings® Notice of Contest must be dismissed on two grounds: (1) failure to state grounds
sufficient to change the rcsult of the election; and (2) failure to claim a right to the Congressional
seat. See 2 U.S.C. 383(b)(3), (4).

The House, in almost every election contest since the inception of the FCEA, has
dismissed claims at the pleading stage due to contestants’ failurc to meet their high burden unde
2 US.C. §383(b). See eg., Sanchez, HR. Rrp. No. 105-416, 1998 WL 57281 at *]025
(minority views) (noting that “[n}o committee of the House faced with such an elections contest .
. . had ever denied a contestec’s motion to dismiss” up until that time and *“in nearly three
dccades, no committce hearing a challenge brought under the FCEA had cver failed ultimately to
find for the candidate certified by their state as the winner of the election.”) (footnotes omitted).

The result here should be no different here.
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IL
THis CONTEST MUST BE DISMISSED BECAUSE MS. JENNINGS
FAILS TO STATE GROUNDS, BASED UPON CREDIBLE EVIDENCE,
SUFFICIENT TO CHANGE THE RESULTS OF THE ELECTION

Astoundingly, and despite the well-established standards discussed above, Ms. Jennings’
Notice of Contest contains no evidentiary support for her claims. Instead, the Notice merely
summarizes the number of votes and undervotes that occurred. It then provides selected portions
of voter statements collected by Ms. Jennings’ legal team, as well as hearsay accounts of what
some surmise may have been problems with the voting machines. The Notice points to no
evidence of actual machine malfunction; in fact, Ms. Jennings® experts presume the existence of
the alleged malfunction. Nevertheless, Ms. Jennings asks the House to similarly presume that
the rate of “excess undervotes™ represents proof of some machine malfunction. Moreover, and if
Ms. Jennings® expert is to be believed, the Natice posits that the House may simply accept the
proffered statistical allocation of the excess undervotes as legal votes for either candidate and
conclude -- without bothering to determine the voters” actual intent -- that Ms. Jennings won the
election.

Ms. Jennings had an obligation to present in her Notice of Contest credible evidence of
grounds sufficient to change the results of the election, 2 U.S.C. § 383(b)(3); she has utterly
failed to meet that heavy burden. Thcre is a reason for this failing. As demonstrated above,
during the Statc Contest, sworn testimony of Ms. Jennings® own experts demonstrates that no
credible claim may bc made by Ms. Jennings that is sufficient 1o change the results of the
c¢lection.

A motion to dismiss is intended to permit a contestee and the Committee to take a hard

look at the notice of contest to determinc whether there is good reason for the Committee and the
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parties to spend additional time and resources questioning an election result that, as here, has
been lawfully certified by the state in which the election was held. Among the defenses that a
contestee may raise in a pre-answer motion, for example, is the “[flailure of [the] notice of
contest to state grounds sufficient to change the result of this election.” 2 U.S.C. § 383(b)(3).
The meaning and purpose of this section of the FCEA were discussed in Tunno, H.R. REp. NoO.
92-626, in a unanimous, bipartisan decision. In that case, the Committee explained the proper
application of Section 383(b) as follows:

This provision was included in the new act because it has been the

experience of Congress that exhaustive hearings and investigations

have, in the past, been conducted only to find that if the contestant

had bcen required at the outset to make proper allegations with

sufficient supportive evidence that could most readily have been

gamered at the time of the election such further investigation

would have been unnecessary and unwarranted.

Under the new law then the present contestant, and any future

contestant, when challenged by a motion to dismiss, must have

presented, in the first instance, sufficient allegations and

evidence to justify his claim to the seat in order to overcome a

motion to dismiss.
Tunno, H.R. REp. NO. 92-626 at 3 (emphasis added).

Tunno has been routinely quotcd and cited with approval in unanimous bipartisan
Committee dccisions granting pre-answer motions to dismiss. Based on Tunno as well as the
language of the FCEA iiself, House precedents over the past 30 years have cstablished a clea
legal standard govemning motions to dismiss that embodies two basic rules; (1) once a motion to
dismiss is filed, the contestant bears the burden of demonstrating that there is good reason for
permitting the clection contest to go forward; and (2) in order to mcet that burden, a contcstant

must supply evidentiary support for the allegations in the notice of contest. See, e.g., Wilson,

H.R. REP. NO. 94-764 (“Allegations without substantiating evidence are insufficient to meet the
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requirement of the burden of proof as against a motion to dismiss.”); accord, e.g., Ziebarth, HR.
Rep. No. 94-763 at 2, 6-7 (contest which only attached affidavit of expert who performed
statistical analysis indicating high undervote in Congressional race when compared to other races
in same election, and alleged that recount would change the election resuit was insufficient and
dismissed); Pierce v. Pursell, HR. REr. No. 95-245 at 2-3 (1977) (allegations that upon
“information and belief” “‘certain mistakes were committed” in an election were insufficient to
survive motion to dismiss);, Archer v. Packard, H.R. REP. NO. 98-452 at 2-3 (1983) (general
allegations of inadequacies in election and in conduct of officials overseeing clection were
insufficient); McCuen v. Dickey, HRR. REP. No. 103-109 (1993) (even where proof was
submitted that voting machines were improperly programmed and were defective by
demonstrating that more votes were cast in Presidential race than there were actual voters,
contest was still dismissed where problem was not shown to occur in contested congressional
race).

While it is not Congressman Buchanan’s burden to disprove Ms. Jennings’ claims, as
detailed above, the Notice offers nothing more than statistical hypotheses that prcsuppose the
existence of machine malfunction. Ms. Jennings’ own cxpert readily admits that his analysis
cannot detcrmine the key dispositive issues in this casc: (i) voter intent, and (ii) the number of
legal votes, if any, that were cast for Ms. Jennings but not counted. An independent Florida
Court has rejected the testimony of Ms. Jennings’ experts as “conjecture and not supported by
credible evidence.” See App. |. Morcover, and in stark contrast, therc is uncontroverted
evidencc that conclusively demonstrates that the iVotronic System accurately recorded the votes
cast at cvery phase of evaluation -- from pre-purchase testing and certification to pre-election

Public Logic and Accuracy testing through post-election Parallel Testing. It is clear from the
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evidence presented in this motion, as opposed to the conjecture proffered in Ms. Jennings’
Notice, that this Contest must be dismissed.
1.

THIS CONTEST MUST BE DISMISSED BECAUSE MS. JENNINGS
FAILS TO CLAIM A RIGHT TO THE 13™ CONGRESSIONAL DISTRICT SEAT

The FCEA requires Ms. Jennings to present a credible claim of right to the Congressional
seat. Tunno, HR. ReP. NO. 92-626 (“The motice of contest should also claim right to the
contestec’s seat, as the contestee may, at his option, assert the failure to claim right to the seat as
a defense under the provisions of 2 U.S.C. § 383(b)(4).”). In Tunno the case was dismissed, in
part because the contestant, by failing to show how the irregularities complained of resulted in
his having been wrongfully denied a victory in the election, “{did] not carry forward his claim to
the scat.” Tunno, H.R. REP. NO. 92-626.

Absent a credible claim that the irregulantics or other matters complaincd of resulted in
Ms. Jennings being denied an otherwise rightful victory, the House would ceasc to operate as an
adjudicator of legitimate clection contests, but would become, instead, a merc investigatory body
charged with uncovering various and sundry allcgations of election-related violations of state and
federal law. See Sunchez, H.R. REr. No. 105-416, 1998 WL 57281, *1046. In this case, Ms.
Jennings cannot credibly allege that she won the election on November 7, 2006, Indeed, aside
from a boilerplate “prayer for relief” she does not claim that she is entitled 10 Congressman
Buchanan's seat. Instcad, Ms. Jennings relics upon a discredited and rejected statistical
hypothesis that “allocates™ “lost” votes that could have been cast for her but were not counted,
Ms. Jennings’ Notice fails 1o meet the important jurisdictional requircment that she make a

specific, credible claim that she has the right to be the United States Representative from the

36



1696

13th District of Florida. This Contest, therefore, should be dismissed for Ms. Jennings’ failure to

make a specific, credible claim for the seat in question. 2 U.S.C. § 383(bX4).

CONCLUSION

As demonstrated above, this Contest should be dismissed because the Notice is fatally
and iredeemably defective as a matter of law in that Ms. Jennings has: (i) failed to provide
credible evidence sufficient to change the result of the election, and (ii) failed to credibly make a
claim of right to Congressman Buchanan’s seat. Should the Committee be inclined to deny the
motion, alternatively, Ms. Jennings should be required to make a more definite statement
demonstrating a credible claim to Congressman Buchanan’s seat. See 2 U.S.C. § 383(c)
(authorizing the Committee to require a more definite staternent when “the notice of contest to
which an answer is required is so vague or ambiguous that the contestee cannot reasonably be
rcquired to frame a responsive answer....”). Finally, Congressman Buchanan requests
reimbursement for his reasonable expenses resulting from this Contest pursuant to 2 U.S.C. §

3962

CLM\V\ T Bw\r\o&\sd T:

GLENN T. BURHANS, JR.
HAYDEN R. DEMPSEY

SEANN M. FRAZIER
GREENBERG TRAURIG, PLA.
101 EAST COLLEGE AVENUE
TALLAHASSEE, FLORIDA 32301

Counsel for Congressman Vern Buchanan

B An application containing a verified accounting of Congressman Buchanan’s expenscs

will be filed separately at the appropriate time.
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Motion to Dismiss has been
served this 19™ day of January, 2007 as indicated below:

Counsel for Christine Jennings:

Mark Herren Via Hand Delivery
MESSER CAPARELLO & SELF, P.A.

2618 Centennial Plcace

Tallahassee, Florida 32308

(850) 222-0720

mherron@lawfla.com

Kendall Coffey Via U.S. Mail
COFFEY & WRIGHT, LLP

2665 South Bayshore Drive

PH-2, Grand Bay Plaza

Miami, Florida 33133

(305) 857-9797

keoftey@coftcywright.com

Sam Hirsch Via U.S. Mail
Jenner & Block

601 Thirteenth Street, NNW.

Suite 1200 South

Washington, DC 20006

Telephone (202) 637-6397

Facsimile (202) 639-6066

Clann ™™ Bustans. D

GLENN T. BURHANS, JR. 7
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APPENDIX

Order Denying Motion to Compel Source Code from ES&S, dated December 29, 2006
Florida Secretary of State Parallel Testing Report, dated December 18, 2006

Sarasota County touch screen summary batlot images

Florida Department of State iVotronic System Certification

Sarasota County Canvassing Board Minutes General, Special and Municipal Elections
November 7, 2006, dated October 20, 2006

Sarasota Canvassing Board, Certificate of Testing, dated October 20, 2006

Unofficial election returns filed with the Florida Secretary of State

State’s Election Canvassing Commission order to conduct a machine recount, dated
November 13, 2006

Second Unofficial election returns filed with the Florida Secretary of State

Official election returns filed with the Florida Secretary of State

Official Certificate of State of Florida’s Elections Canvassing Commission dated November

20, 2006

Correspondence from Florida Secretary of State dated November 9 and 11, releasing details

on the Parallel Test plan.

Motion for Temporary Injunction in the Sarasota County Circuit Court, dated November 14,

2006

Sarasota County Court Hearing Transcript, dated November 14, 2006 and subsequent Order

by Leon County Court on the issue dated November 21, 2006
November 21, 2006 Memorandum from the Secretary of State regarding parallel testing
Florida Secretary of State Parallel Testing Plan

Jennings First Amended Complaint in Leon County Circuit Court, dated November 30, 2006
Transcripts of Evidentiary Hearing before Judge William Gary, dated December 19 and 20,

2006

Jennings’ Notice of Contest filed with House of Representatives, dated December 20, 2006
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IN THE CIRCUIT COURT OF THE
SECOND JUDICIAL CIRCUIT, IN AND
FOR LEON COUNTY, FLORIDA,

#t

CHRISTINE JENNINGS, nominee of the
Democratic Party for Representative in
Congress from the State of Florida’s
Thirteenth Congressional District,

Plaintiff,

vs
CASE NO. 2006-CA-2973

ELECTIONS CANVASSING COMMISSION

OF THE STATE OF FLORIDA; SARASOTA

COUNTY CANVASSING BOARD; KATHY

DENT, as Sarasota County Supervisor of

Elections; SUE M. COBB, as Secretary of State

of the State of Florida; DAWN K. ROBERTS,

as Director of the Division of Elections of the

State of Flarida; VERN BUCHANAN, as

nominee of the Republican Party for

Representative in Congress from the State of

Florida’s Thirteenth Congressional District;

and ELECTION SYSTEMS & SOFTWARE, INC.,,

Defendants.

repr

ELLEN FEDDER, LANCE JONES, ERNEST LASCHE,

a/k/a MIKE LASCHE, BARBARA KLEIN, LOIS CASE NQ. 2006-CA-2996
HARMES, JOHN MINDER, DOVIE MURRAY,

JOHN MCcBRIDE, SUSAN GAAR, GARY LAMER

and CHARLES CLIFTON,

Plaintiffs,
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Vs

TOM GALLAGHER, Chief Financial Officer, State of
Florida, GOVERNOR JEB BUSH, and State Senator
DAN WEBSTER, as members of and as the

FLORIDA ELECTIONS CANVASSING COMMISSION;
and SUE M. COBB, as Secretary of State, State of Florida;
etal,

Defendants.

ORDER ON MOTIONS

This cause came on for hearing on the Motions To Compel filed by Plaintiff,
Christine Jennings, and Plaintiffs, Ellen Fedder, Lance Jones, Ernest Lasche, a/k/a Mike
Lasche, Barbara Klein, Lois Harmes, John Minder, Dovie Murray, John McBride, Susan
Gaar, Gary Lamer, and Charles Clifton, and the Motion For Entry of a Protective Order
filed by Plaintiff, Christine Jennings. The Court having considered the evidence presented,
the record, argument of counsel, and heing otherwise fully advised finds as follows:

A, Al pe;rties agree for the purposes of the motions that the Source Code and
Proprietary Technology associated therewith constitutes a trade secret.

B.  Thesoleissue for determinationis whether or not Plaintiffs can demonstrate
a reasonable necessity to gain access to the trade secret.

C.  Plaintiffs allege that there was some 18,412 undervotes in the race for The
United States House of Representatives in Florida’s Thirteenth Congressional District in

Sarasota County, or 12.9% of the votes cast in said county, and that such a large number



1704

demonstrates a malfunctioning of the iVotronic systern which rejected thousands of legal
votes.

D.  The machines now challenged were tested as required by law prior to the
early voting and election day voting and were found to be working properly.

E.  Because the election was a close one and due to Plaintiffs’ allegations an
audit was conducted on the voting system to verify its accuracy,

T Two parallel tests were conducted on the subject screen systems and
representatives of both Plaintiffs and Defendants were present. The test results revealed
100% accuracy of the equipment in reporting the vote selections.

G.  Plaintiffs have presented no evidence to demonstrate that the parallel testing
was flawed and /or the results not valid.

H.  The testimony of Plaintiffs’ experts was nothing more than conjecture and
not supported by credible evidence.

L For this Court to grant Plaintiffs’ motions would require this Court to find
that it is reasonably necessary for the Plaintiffs to have access to the trade secrets of
Defendant, Election Systems & Software, Inc., based on nothing more than speculation and
conjecture, and would resultin destroying or atleast gutting the protections afforded those
who own the trade secrefs.

Accordingly, itis

ORDERED AND ADJUDGED as follows:
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1. The Motion To Compel filed by Plaintiff, Christine Jernings, is Denied.

2. The Motion To Compel filed by Plaintiffs, Ellen Fedder, Lance Jones, Ernest
Lasche, a/k/aMike Lasche, Barbra Klein, Lois Harmes, John Minder, Dovie Murray, John
McBride, Susan Gaar, Gary Lamer, and Charles Clifton, is Denied.

3. The Motion For Entry of a Protective Order filed by Plaintiff, Christine
Jennings, is moot, and thus Denied.

DONE AND ORDERED in Chambers at Tallahassee, Leon County, Florida, this

=
28 day of December, 2006.

{ A D8~ )-&—)—,/

WILLIAM L. GARY U
Circuit Judge

copies to:

KENDALL COFFEY

Coffey & Wright, LLP

2665 South Bayshore Drive
PH-2, Grand Bay Flaza
Miami, FL 33133

fax: 305.859,9919

and

MARK HERRON

Messer, Caparello & Self, PA
2618 Centennial Place
Tallahassee, FL 32308

fax: B50.558.0659

and

DONALD B. VERRILLL JR.
SAM HIRSCH

JESSICA RING AMUNSON
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Jenner & Block, LLP

601 13th Street NW

Suite 1200 South

Washington, DC 20005

fax: 202.639.6066

Attorneys for Plaintiff/Jennings

L2 C TR

PETER ANTONACCI

ALLEN C. WINSOR

GrayRobinsen, PA

301 South Bronough Street, Suite 600
P.O. Box 11186

Talahassee, FL 32302

fax: 850.577.3311

Attorneys for State Defendants

HA AR RTINS M R

REGINALD J. MITCHELL

Pecple for the American Way Foundation
1550 Melvin Street

Tallahassee, FL 32301

fax: 850.402.1999

Attorney for Fedder Plaintiffs

W Sk ok Aol SOk oo o

LOWELL FINLEY

Voter Action

1604 Solano Avenue
Berkeley, CA 94707

fax: 415.723.7141

Attomey for Fedder Plaintiffs

Razistoc i st e d i e fa8 0 1Y

RONALD A. LABASKY

Young Van Assenderp, PA

225 Sonth Adams Street

Tallahassee, FL 32302

fax: 850.561.6834

Attorneys for Defendant, Snpervisor Kathy Dent
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FREDERICK J. ELBRECHT

Sarasota County Attorney’s Qffice

1660 Ringling Blvd., Floor 2

Sarasota, FL. 34236-6870

fax: 941.861.7267

Attorney for Defendant, Sarasota County Canvassing Board

b o - b B b5

MIGUEL DeGRANDY, PA
800 S. Douglas Road, Suite 850
Coral Gables, BL 33134-2088
fax: 305.443.2616

Attomney for Defendant, ES& S

FEUE I RIS 2 N ok i ks

HARRY O. THOMAS

Radey Thomas Yon & Clark,
P.O. Box 10967

Tallahassee, FL 32302-2967

fax: 850.425.6694

Attomeys for Defendant, ES & S

WA NN 2 5k A e e

ELLIOT M. MINCBERG

JUDITH E. SCHAEFFER

People for the American Way Foundation
2000 M Street NW, #400

Washington, DC 20036

fax: 202.293.2672

Attorneys for Fedder Plaintiffs

WRRE R R A RN DB

MUSLIMA LEWIS

RANDAILY. C, MARSHALL
AZIZANAA-KAA BOTCHWAY
ACLU Foundation of Florida, Inc,
4500 Biscayne Boulevard, Suite 340
Miami, FL 33137-3227

fax; 786.363.1448

SR 3 ok ot bl

CINDY A. COHN
MATTHEW J. ZIMMERMAN
Electronic Frontier Foundation
454 Shotwell Street
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San Prancisco, CA 94110
fax: 415.436.9993
Attorneys for Fedder Plaintiffs

Reat 220 Re s TETY LT T

REBECCA HARRISCN STEELE
ZEINA N. SALAM

ACLU Poundation of Florida, Inc.
West Central Florida Office

P.Q. Box 18245

Tampa, FL 33679-8245

fax: 813.254.0926

Attorneys for Fedder Plaintiffs

oAb s ik s ol S e o

HAYDEN R. DEMPSEY

GLENN T. BURHANS, JR,

Greenburg Traurig, PA

101 East College Avenue

Tallahzssee, FL 32301

fax: 850.681.0207

Attorneys for Defendant, Vern Buchanan
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* STATE OF FLORIDA
DEPARTMENT OF STATE
Division of Elections

I"Sue M. Cobb, Secretary of State of the State of Florida, do
hereby ‘certify that the ‘attached is a trug and correct copy of the
Parallel Test. Summary -Réport. for Sarasota County, Florida,”
November 7, 2006 General Election Using Election Systems and -
Software, Inc.. Unity Version 4.5, Version 2, as. shown by the
records of this office. -
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FLORIDA DEPARTMENT 0] STATE

Division of Elections

Parallel Test Summary Report
for
Sarasota County, FL

November 7,2006 General Election
Using
Election Systems and Software, Inc.
Unity Version 4.5, Version 2

December 18, 2006

Prepared by:

Bureau of Voting Systems Certification
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Floridd Departinent “f. State Division of Elections Page 2 0f9

Parallel Test Summary Report
for
November 7, 2006 General Election held in Sarasota County, FL
using
Election Systems and Seftware, Inc.
Unity 4.5 Version 2
Audit location: Sarasota, FL
Test Dates:  11/28/06 te 12/01/06

EXECUTIVE SUMMARY:

Florida Division of Elections conducted two parallel tests of the iVotronic touchscreens in an effort to
replicate the undervote count observed for the 13™ Congressional District race during the November
7th, 2006 General Election held in Sarasota County. The paralle! tests focused on the iVotronic
touchscreen’s ability to accurately record a voter’s selections as presented to the voter on the
touchscreen’s ballot review pages. In addition, the parallel tests also examined various complaints
regarding a voter’s ability or difficulty in making his or her votc selections.

Bureau of Voting Systems Certification (BVSC) identified four touchscreens to examine, one each
from four precincts selected by the Jennings and Buchanan organizations (two precincts each) plus a
fifth touchscreen to be used for ad hoc testing. Sarasota County Elections Staff provided BVSC with
the election day ballot images and event logs for the five selected touchscreens. BVSC utilized these
records to develop the test scripts (i.e., the number of ballots to cast, the vote selections for each
ballot, and the timeline for casting the ballots.) BVSC designed the test scripts to accomplish two
objectives: to replicate election day with respect to the ballots cast and the frequency of use for each
machine (except the ad hoc unit) and to identify any latent issues with respect to making a vote
selection. However, the selected touchscreens did not become available for testing unti! December 1,
2006. Therefore, the first of the two parallel tests utilized five touchscreens from the pool of
touchscreens that were not deployed during this election. This pool of touchscreens is the same
election-ready units that were available as rcplacement units during this election.

Division of Elections (DOE) conducted the first parallel test on November 28, 2006 and the second
parallel test on December 1, 2006. Thc second parallel test utilized the five selected units that were
deployed on election day. The first parallel test results were compared to the expected election day
results with rcconciliation of the differences taking place during November 28™ and 29%, 2006 in the
presence of technical representatives from both the Jennings and Buchanan organizations and the
media. All the vote differences experienced during this test were the resuit of two script errors and
eight vote selections that were not entered according to the test script. The second parallel test results
were reconciled on December 5, 2006 in the presence of the Jennings’ technical representative and
the media. The technical representative for the Buchanan organization was not present. All the vote
differences experienced during this test were the result of one incorrectly documented vote selection
for the ad hoc machine and two vote selections that were not according to the test script. In addition,
a review of both paralle! test videos did not identify any latent issues with respect to making a vote
selection.

In summary, the test resuits show that the iVotronic touchscreens accurately captures the voter’s
selection as presented to the voter on the review screens. These tests did not identify any latent
problems with respect to vote selection or the accuracy of the touchscreens’ tabulation of the votes as
cast.
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1 O Division of Election: Page 3 of 9

BACKGROUND:

Sarasota County, Florida experienced an unexpected number of undervotes for the 13" Congressional
District race during the 2006 General Election. Although a number of factors may have contributed
to this undervote total, interested parties are concerned that the undervote for this race suggests that
the voting equipment may not have correctly captured the voters’ selection,

In response to the Sarasota County Supervisor of Elections’ request and at the direction of the
Secretary of State, the Division of Elections (DOE) developed an extensive audit plan to ascertain if a
process, definition, machine, or tabulation anomaly contributed to this contest’s undervote total. As
part of DOE’s audit, BVSC utilized a test activity known as a “parallel test.” Typically, a parailel test
involves a random selection of voting devices from the population of voting devices destined for
deployment on election day. This test sample would be segregated from the actual deployed devices,
but otherwise would undergo the same election day activities in “paraliel” with the deployed voting
devices, except the voters would consist of a test team and the ballots cast would be defined by a
predetermined test script. The intent of this parallel activity is to ascertain the accuracy and reliability
of the deployed voting devices with consideration given to ballot style, layout, coding, demographics,
and operation,

OBJECTIVE and SCOPE:

The application of the parallel test technique for this audit deviated from the classical parallel test in
that the test scripts were based on the audit data extracted from a sample of iVotronic touchscreen
devices. In addition, the test script also took into consideration the voting experience of several
voters that were described in various news articles. Because documents describing voter complaints
were not available for review, DOE relied solely on the published accounts bearing in mind that some
of these accounts actually verified the voter’s acknowledgement to undervote the 13% Congressional
District race.

The audit data for the iVotronic touchscreen consists of two records: the event log and the ballot
image file. The event log contains the timing element for each ballot cast. The ballot image file
contains the voter selections as they appeared on the review screen at the time the voter pressed the
“VOTE” button. However, the arrangement of the baliot images is random. Therefore, these ballot
images cannot be associated with the time that the ballot was cast.

BVSC requested each candidate to provide a list of two to four precincts that they believed warrant
close examination. From this list of precincts, BVSC staff identified four iVotronic touchscreens
(two from Jennings’ list and two from Buchanan’s list) that experienced the highest undervote within
their respective precinct. This selection should enhance the probability of revealing the undervote
anomaly should it exist. BVSC personnel then developed a test script from the audit data extracted
from each of these machines. The four iVotronic touchscreens and their precinct are:

iVotronic SN # Precinct Precinct selected by:
V0105192 105 Jennings’ organization
V0106437 118 Jennings’ organization
V0117973 76* Buchanan’s organization
V0106866 113+ Buchanan’s organization

* Note: The Buchanan organization recommended a random selection. BVSC performed this
random selection utilizing MS Excel. The Jennings’ organization also identified precincts
117 and 31 in their initial selection and later added precincts 44 and 74.
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TEST PREPARATION:

BVSC conducted two parallel tests each consisting of four iVotronic touchscreens that followed a
predetermined test script and a fifth iVotronic machine that underwent an ad hoc vote selection
process focused on the 13™ Congressional District race. BVSC developed the test scripts based on
the event log and ballot images from the four iVotronic touchscreens identified above. The first
parallel test utilized a random selection of touchscreens from the pool of touchscreens that were not
deployed during the general election. This pool consisted of six non-ADA touchscreens and eighteen
ADA touchscreens. An ADA touchscreen is identical to a non-ADA touchscreen except that the
ADA touchscreen has an optional audio ballot capability and includes a three-button voter interface
just below the touchscreen. Sarasota County has no restriction regarding the utilization of an ADA
touchscreen for regular voting. Thus, such a device may be used by a vision impaired voter as well as
those voters that do not require the ADA enhancement. BVSC included an ADA touehscreen in this
first parallel test based on this information and the limited number of non-ADA units that were in the
pool of units that were not deployed during this election. BVSC selected one ADA iVotronic
touchscreen and four non-ADA iVotronic touchscreens from this pool. The one ADA touchscreen
and three non-ADA touchscreens were tested using the predetermined scripts and the remnaining
touchscreen served as the ad hoc test article. The ad hoc test script was a random vote pattern along
with a specific vote pattern for the 13" Congressional District race, all of which was documented by a
second individual on preprinted blank sample ballots. The ad hoc tester randomly selected a vote
pattern from ten predetermined vote patterns for the 13" Congressional District race for each ballot
cast. BVSC tabulated the ad hoc votes that were manually recorded on the sample ballots and
compared the totals with the tabulated results that were printed from the ad hoc unit. The election
night results for the selected deployed touchscreens served as the baseline results for comparison with
the first and second parallel test resuits.

The five non-deployed touchsreens selected for the first parallel test are:

iVotronie SN #
V0105917
V0106549
V0106923
V0105124
V0106978 (ADA)

The second paraliel test utilized the four actual iVotronie touchscreens deployed on election day plus
a fifth touchscreen from precinct 117 (SN # V0106366) for the ad hoc exercise. An alternate
consideration was precinct 31 (SN # V0106117) which served as a backup test unit should one or
more touchscreens fail during the second parallel test. For the second parallel test, BVSC used the
same master personalized electronic ballots (PEB), poll worker activated PEBs, and compact flash
cards that were used by these machines on Election Day.
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AD HOC Vote Patterns:

Vote Pattern B-1
T Select Jennings the first time the race is presented to the voter.
{7 Return ta the race from the review screen after all other selections are made by paging back and change final
selection to Buchanan.
[ Verify Buchanan is the selection indicated on the review screen prior to casting the ballot,
Vote Pattern B-2
O Select Jennings the first time the race is presented to the voter.
) Return to the race directly from the review screen after all other selections are made and change final selection
to Buchanan.
0 Verify Buchanan is the selection indicated on the review screen prior to casting the baliot.
Vote Pattern J-1
{1 Select Jennings the first time the race is presented to the voter.
1 Return to the race from the review screen after ali other selections are made by paging back and verify
selection is still Jennings.
0 Verify Jennings is the selection indicated on the review screen prior to casting the ballot.
Vote Pattern J-2
(1 Select Jennings the first time the race is presented to the voter,
{1 Retumn to the race directly from the review screen after ali other selections are made and verify selection is still
Jennings.
O Verify Jennings is the selection indicated on the review screen prior to casting the ballot.
Vote Pattern J-3
1J Select Buchanan the first time the race is presented to the voter.
[} Return to the race from the review screen afier all other selections are made by paging back and change final
selection to Jennings.
1 Verify ings is the selection indicated on the review screen prior to casting the ballot.
Vote Pattern J-4
O Select Buchanan the first time the race is presented to the voter.
0 Return to the race directly from the review screen after ali other selections are made and change final selection
to Jennings.
{3 Verify Jennings is the selection indicated on the review screen prior ta casting the ballot.
Vote Patiern J-5
3 Do not make a selection the first time the race is presented to the voter.
(3 Return to the race from the review screen after all other selections are made by paging back and change final
selection to Jennings.
O Verify Jennings is the selection indicated on the review screen prior to casting the ballot.
Vote Pattern J-6
O Do not make a selection the first time the race is presented to the voter.
Ui Return to the race directly from the review screen after all other selections are made and change final selection
to Jennings.
T Verify Jennings is the selection indicated on the review screen prior to casting the ballot.
Vote Pattern U-1
[ Select Jennings the first time the race is presented to the voter.
{3 Return fo the race from the review screen afier all other selections are made by paging back and change final
selection to an undervote.
[0 Verify an undervote is the selection indicated on the review screen prior to casting the ballot.
Vote Pattern U-2
(3 Select Jennings the first time the race is presented to the voter.
Q) Return to the race directly from the review screen after all other selections are made and change final selection
to an undervote.
(O Verify an undervote is the selection indicated on the review screen prior to casting the ballot.

Note: Vote pattern J-4 was in error for the first parallel test. The first instruction “Select
Buchanan...” actually stated “Select Jennings....” BVSC corrected the vote pattern (correct version
shown above) for the second parallel test.
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ELECTION SETUP:

DOE conducted the paraliel tests at Sarasota’s Interim Government Operations Center (1GOC)
located at 1001 Sarasota Center Blvd in Sarasota, Florida. The setup for both parallel tests involved
placing the 12 inch iVotronic touchscreen in a vertical orientation mounted on a modular wall unit.
This wall unit is in a small room located in the Sarasota Elections storage facility within the IGOC.
That room served as the test area and contained windows on two parallel sides with the modular wall
being located below the windows on one side. This allowed the public to witness the test team’s
interaction with the touchscreens from the opposite set of windows. This arrangement also facilitated
video taping the test and the observations by the designated representatives from both the Jennings
and Buchanan organizations. A video production company utilized five cameras w/monitors to
record the testing with one camera/monitor devoted to each touchscreen. Sarasota election staff also
located two additional wide screen monitors in the public viewing area. Thus, the public was able to
observe all five monitors located in the test area along with the two large monitors in the public area
and also directly observe the interactions of the test team with the touchscreens. Two members of the
test team were positioned to one side of each touchscreen. One team member made selections per the
test script or randomly voted on the ad hoc unit while the second team member documented the
actions taken. The test team consisted of twelve volunteers from the Division of Elections, ten of
which were located in the test area and the remaining two serving as rotating replacements. The
majority of the volunteers did not have any prior experience with touchscreens. BVSC staff gave the
test team a brief 15 minute orientation just prior to beginning the first parallel test. In addition, the
test team had no prior test experience as evidenced by its lack of documentation and note taking
during the first parallel test. Based on the constructive feedback provided by the Jennings
organization and the experience gained from the first parallel test, the test team substantially
improved its test documentation during the second parallel test,

The iVotronic serial numbers, test script identification, and camera position were as indicated below:

1% Parallel Test ~ Tuesday November 28, 2006
Non-deployed
iVotronic Sn # Camera # Script based on Precinct # / (iVo Sn )
V0105917 1 n/a  ad hoc test script
V0106549 2 105 / (V0105192)
V0106923 3 118 /(v0106437)
4
5

V0105124 113/ (v0106866)
V0106978 (ADA) 76 /(V0117973)

2" Paratlel Test - Friday December 1, 2006

Deployed

iVotronic Sn # Camera # Precinct

V0106366 1 117 ad hoc test script
V0105192 2 105

V0106437 3 118

V0106866 4 113

V0117973 5 76
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Key Elements:

A number of media reports described problems that several Sarasota voters encountered in making
their selections and/or in making corrections to their selections as presented on the review screens.
BVSC utilized the test scripts and the ad hoc script to replicate the published anomaties. Although a
number of these voters indicated a problem with their initial and final selection for the 13%
Congressional District race, the primary focus of the parailel tests is the review screens. The review
screens present the voter with the voter’s selections. It is this review screens’ list of voter selections
that the iVotronic records when the voter presses the “VOTE” button to cast the ballot. Therefore,
the primary question conceming the accuracy of the iVotronic touchscreen is whether the review
screens as presented to the voter and ultimately verified and cast by the voter is in fact what was
stored as the ballot image. All other issues involving the vote selection process do not alter the fact
that it is the selections that are presented on the review screens that are ultimately cast and tabulated.
Thus, a review screen that shows a selection for any candidate and/or measure that is not captured in
the ballot image is a machine error. Likewise, any review screen that does not show a selection that
is captured within the ballot image is also a machine error. The vote selection process does not
capture that selection as a vote until the voter advances through all the review pages and has had an
opportunity to observe the voter’s selections. Then, and only then, will the vote button become
enabled and allow the voter to cast their ballot. Upon reaching the review screen, an undervote is
visually presented to the voter as “No selection made” and with the contest checkbox left empty. A
third visual report is provided on the non-ADA touchsceens with the “No selection made” in a red
text on a white background.

Results:

The initial resuits from the first parallel test noted the following:

1* Parallel Test — Tuesday November 28, 2006
Non-deployed

iVotronic Sn# _ Script Variance Resolution
V0105917 ad hoc test script None
V0106549 V0105192 1 extra vote for Jennings Ballot 40, Undervote was voted for Jennings
1 less undervote Cause is same as noted for ballot 40
1 extra vote for Carusone Ballot 35, Vote for Klos was cast for Carusone
1 less vote for Klos Cause is same as noted for ballot 35
V0106923 V0106437 3 extra votes for Jennings Ballot 2, Undervote was voted for Jennings

Ballot 4, Undervote was voted for Jennings
Ballot 6, Undervote was voted for Jennings

3 less undervotes Causes are same as noted for ballots 2, 4, and 6
V0105124 V0106866 1 extra vote for George  Ballot 67, Vote for Phillips was scripted for George

1 less vote for Phillips Cause is same as noted for ballot 67

I extra YES vote Ballot 5, An undervote was scripted as a Yes

1 less undervote Cause is same as noted for ballot 5
V0106978 V0117973 1 extra vote for Jennings  Ballot 30, Undervote was voted for Jennings

1 less undervote Cause is same as noted for baliot 30

1 extra undervote Ballot 34, Vote for Campbell was cast as an undervote

1 less vote for Campbell Cause is same as noted for ballot 34
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2" Parallel Test ~ Friday December 1, 2006
Non-deployed

iVotronic Sn# _ Script Variance Resolution
V0106366 ad hoc test script 1 extra Yes vote Ballot 44,
Recorded Yes vote on pdf when actual vote was No
1 less No vote Cause is same as noted for ballot 44
V0105192 V0105192 1 extra vote for Crist Ballot 19, Vote for Davis was cast for Crist
1 less vote for Davis Cause is same as noted for ballot 19
V0106437 V0106437 I extra vote for Campbell Ballot 47, Vote for McCollum was cast for Campbel}
1 less vote for McCollum Cause is same as noted for ballot 47
V0106866 V0106866 None
V0117973 V0117973 None

As noted above, both parallel tests were successful in demonstrating 100% accuracy in recording the
vote selections as indicated on the review screens. There were no unresolved anomalies. In addition,
attempts to replicate the published reports concerning voter difficuities in making or changing their
vote selections did not materialize during this test.

Conclusion:

This series of parallel tests demonstrated that the iVotronic touchscreens did not exhibit pervasive
malfunctioning. There are no indications of machine bias or otherwise voting machine faults that
would yield rejected legal votes. The claims made that votes were lost due to touchscreen
malfunction are not supported by the resuits of this test. In addition, statistical analysis of the
undervote for the 13" Congressional District race may not be a good indicator of a voting machine
undervote anomaly. Consider the countywide races for Sarasota County Review Board (Districts 1,
2, 3, 4 and 5) and the Hospital Board Southern District Seat race. If one were to give similar
considerations that were used to analyze the 13" Congressional District race in an analysis of the
countywide races one would note that these six races exhibited nearly identical percent undervotes
except for the Review Board District 2 race where the undervote is over 7% higher representing
nearly 10,000 additional undervotes. Examination of the ballot images provides some clues as to
voting patterns. All six races had two candidates, one Republican listed first and one Democrat,
except the Review Board District 2 race which had an NPA candidate instead of a Democrat. BVSC
noted when building the test scripts that a large number of voters that tended to vote a Democratic
ballot chose to either vote for the Republican candidate or undervote the contest rather than vote for
the NPA candidate. The voters that tended to vote a Republican ballot were largely consistent with
their Republican choices for county-wide races. Thus, voting patterns with respect to candidate
preference does appear to be a factor that needs consideration in any statistical analysis of the 13*
Congressional District race.

Furthermore, criticisms that the test arrangement and/or the test team makeup influenced the accuracy
of the touchscreens are unfounded. The purpose of this test is to determine whether the iVotronic
touchscreens encountered pervasive malfunctioning or irregularities that contributed to the observed
undervote count for the 13" Congressional District race. The unit’s orientation, the voter’s
demographics, and all other external factors may contribute to the voter’s and/or the touchscreens
ability or inability to make vote selections. However, the process of selecting one’s choices is not a
measure of the voting device’s accuracy. Accuracy is relevant to the information presented to the
voter on the review screens and ultimately captured as a ballot cast upon a positive action by the voter
after that voter has advanced to all the review screens and after making any desired changes to the
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vote selections. The sample size for these tests, a total of ten test units, is more than adequate to
identify any machine malfunctions, faulty machines, machine bias or irregularities that could have
contributed to the observed undervotes for this race. In swmmary, there is no evidence to support the
position that the iVotronic touchscreens caused votes to be lost.




Tab 3



o

¥
5

UHITED

.
&
foad

i

£

)
4

{4

1721

o s < R <3 e
Bl Ead o ol ity Bt
[ s} = ) e &=
& W
et et
B 0
o g Sy & P
oy L St o
& i3 E = g
frod = 5 ¥
R mort o <
- oo et by et
fri) i Py -

e

Publia




1722

10
.

REP
REP
BEH
HPA
PR

o e
] =

i
o1
%

it
=

=g et
8 = ;
E5 e d

HT G

i
1!

UHaL B
{ %
H
£

=T
Ba b= o ¢
=] Ll ]
A B e B3 o
e £ fend
=W -
[ =
R =0
= ®
o -
=
=
=
e
=
=
&
o
fra] i
= fre®s ki
= = e =3
B R L e
& = ot . .
I =D ] RN N
5] = Pl L)) o=
o ot 03 See . 2T M b T ot
=] i ot Gy S -1 §
’ a S W Sy ) o
= nt [T - a1
e o o = = et
ai i o st o S
=B Gl “"ﬂ* =




1723

B LRSS 2% Yng

GE Jo § abey

T

WG ) preyadon siay

434

THRLTAT Y

Wi ; o ; IS XAy

44

(aug aoy 1op)
HAOT A0 THIDNENLS JATHD

WaG o L pieqdwesy  deng, 4811eR

fEg A0 33060
TUHIHAD AENHDLLY




1724

R

TT] uosJEpuy (nadagy cy E

“ap Choasrwy g oueg

(aug 0j §
1 LDT4ISI0 GUYOA MEING

wag R o preasbzing ey

St UBBNG

{auf) J0F 2301}
EOTHIRIG mmmmm HIEY
AT YL




He

1725

J—

By St

g = gd Bad [
= = = = = =
- L
= : [
S %8 s
kS o Wi
- et
o B fo
s ]
o T
b 4 -
m B o 2 @
T = .
R L .
et et !
- - ;
[ . b
mad Eal
=B = g @
poic g oy g
el T B e
= 5 o3
= &=
B B
&
=
& pod
= =

i
i

an £, Wopih

4

Hepin T,

B




T SEat 1

r

Rl

ot

W

HENM DIsY

T

e

AL BOARD

%

Pl

e
b

1

=
d4¢

2 Fop e

{Uot

s

1726

o

BEEY

ned in off

retai

)

urt be

£3F

2
i

=)

BUPrRne

af the

)
2}
et

| |
P

PR—

A5

ISt

£

fes 1




Parn
[h)

et

etz

be v

PPEAL

¥
"

3
H

=]
Fie
=
=
sy
e
ot
Tk O
a5

3

1727

IF APPEAL

Fomt

COURT

STRICTY

B3

o

dusard (

e I

Shall Judg

o
23

H 1

| !
S I
] fem]
B z

15

Tl
3

N
Carian t

-

Fublic

P




1728

m
e ot
&
et g
n
™ -
= & =
Erd ol s ol
B 3 S
oo &
et g2
i} it
i et
o s
vt G
S oy
<
4
i
L]
o it
4 L
2 = ot
o] ] fel
L ok -
s Lo et o
o s o
agb I
b L jroney o EX
= et a e
o] e e hal
Cud el O T er
. SN -
o e W
Sy ] &
- SE w
& o OB e ,‘& G
= = i i
%] ] ko
(3]
5 -
E
e’}
0
i
o
-
3
T
puad s
£ a
by wdimy W
=) [R] o
e (%] o
Wi e e e
]
Y
P S
[




1729

fed

et ookt iy

w35 i) bl

o e we de et

By vt £ e ot
by L s

156
e is
1

P
&
o

1M
and to ezt
Hi

i

i

tive Budyg

P &
st =
ot o
: iR
= W@ o =2
G dt Q3 e & S
5 =~ =
AT e B e =
B oeed =
A & 5 1
Fout T B it i
o ot WO e B :
[ L st memt TR N g
% &= D o §§n
z = R B S B b {1
e & 5 e = A e #
5w o By oo e L
PSR L o oo o
5 b @ pat
el 2 fc It =
- r P s
- ! b
ot ey

TITUTIOHA

CONE
ARTICLE
®

a2 i
5] =
e el
& =
o =

& e

[l

@ k

g T

IE ]

and Buduet

E
sithout th

0
e
= s
= mE i ema 2
o ezt Com g
non
WL e

R

oo

w83




W

i

=i

= gr Heui

11 fmenduent

utioms

anshit

%

upport {ov

i

L

on 1o regu

oastitatl
. whethep

RELE

tate

2
%

P

Jox vl

POPHEE

3

1
E:

-

i

o

=
o
s
e

o oy

et

eyl

cod am

I

1 6

=

ny et lea

aped

be a

¢

g other nethod, nost

ay

i

v than by

2, rathe

e P

g
i

the

B

renent

ot ¢

wprent

i

1id w0t change 1t

pdaent o

AIRE

T

15 Lde

i

pad .

L

i

iz

1730

T

of A%

o
oz
;3
It

o
fe
foy et
Wl
W
%

=]




HOHERT

"

HTIIRAL aE

P

L2

311

s

K]

1731

boseyd ;,,MM.E E(WWT
o o . |
xl.::i L - P ?j = bd
=] i hed fie]
A A & 4 B
Sy “ Lo R
ot R B S JErgaci
& % e e e R R R
b S R~ S it o
= HOD oo e e ~ Ao e :
= eI B~ Ef L e =
@ = s G ALY e (=D - D P
el i ] Pl B Reiaie i
e = e G T
sty i £ i
=+ P (L JEACI
it e e R i)
= o Ly B oem
& by ; &r DB
= [T~ ot o = =B
a1 = ¢« o+ b
B e G o w35 e
4 =3~ o G woE Sem W
ia = =N Sy owm L1 £
e = zn (=]
wmoo w2 ot
= ] s @ =
o w5 e et e Lo
o [RE = ot Wi
Ly v e T
S gl i &= {
2] B e = o
@ G ow o wos ;
w B I @
a2 P T B
= BT = e R4 e
= L O S e [
el - b
= et Lo Ly e £
= L B S s st et
-t e & o =
o s ) e R e 2
] SO W e B o]
e il oof o gt
e I R € N ] it
[ Rl =
2 LU R T a4
For o weml fY ;‘1 i fred «
oot I N R De o D2
wmd e o oL
~ o A W oA T
ok g @ o R W
] [E oy =
foe] I e A2 =T By e
et B el
e S St ot 3
oo o : s ol 055
PR | g =
& =
=
=
=
i
e
s
Lot
=
o
! et
[ iy
& e
R 3
[ hi]
S I fiod
Ty ot ]




DHERT
A

N
10M

¥
EL

g

OHAL &

i

T

o,

]

T

1732

nendnent o

e
e
B
R
:: @
83
]
ot
-
o et
s
=]
]
i
bt
2]
F
e
% 0
e Tl 2
et 1
o Lal
a

3
560

3

Pt

Ew

to
1%

wbiic

¥

w

menl of

7 anend

E

5
i

Propog




1733

= e &
k' on 83
[ B
L R T [
o Fo - ] o )
o & 2 e
e M) oo
= L~ I
B s w s Hd8 L -~ :
B N B - T = {
A - I B <R ) it S .
[ =R R & S = T =]
B A BT o QTR R
A ] &
A S S O et Re QI
fg et oA e (4033 oM
oo 5% By ot
wied G et iy e 2 o
F T R 0 B A S O )
. =W & P e
b 3 o] oh 3G
R RSO R
B G e & =os B
B R - I . LR
R o TR - R !
g Gom oo e
[ R RN ]
[l wom B e I L
= moE D % hoow ;
B 8y E-- - =
e T I Lo
D Be @ w
fd e - ot 2
< Ao B B < B & adal
e = 13
e ]
e? et G w
LA e =1 BRI
o & =g L&
T e = Gd ol 4 2
3

ol nd
e

%o A
e - i
o e T B9
o @ 5= oz
i w113 o
B : e s
g = B
: o

e Lo i

e
Wb
o -l
w2y 8
wawnt
Lo
< E

et G




1734

v , = [
=R o <] ! | !
=, o S N .
G e ] 0@
& owog e o
Ty et i W ot
e S
w0 [
B I |
o @ ]
SR WD e S ==
S e W OMT W 6:;:_:“ -t
T = g &
el £ s w [ e
PaEr
A e et )
2y [ER -
S om oy o
e BoWom 25
[ ] By ve Ty
£ e S B
oo a =
SO R e
> B
[EI =4 = i
= o m o
e [T
s} 5y o I
i "E W
et et P T = {
a0 Rl R e R
R A &
i~ it o : z
= S O i S L)
E fod e S &
o : & -
T B o 2oy o e
R - -]
oo BRI T Rl
B ) Fe - ; g
Fet g £ gt B ol
= < L1 [ &
Gt el B - i
[} Wom g B
w R
I
. e
Sl .
i T8
-
o
et
o=
brodi ]
PR
&2 =
mo o &
S onn
et B
=W
= S
== fun

&
Py
k4




1735

En
o oy
4 L B
= © El
7 o BOE e
=y F g
- 5w N oo
= wi B = =
= el g
= e £ B
= W Dy £ &
= & - 4 B
= & O M-
g o N
) - 2w T & 2
oo g W
2 ;S0 oE e
= By = G ot e
- H o oo Sw
EORE - AR
EE Swou o oW o« ow
Shom o s G & E
= e - A
DE P R o ow e DR
Gt ’ i §
== L : o =

w W

I
B e
i =
= ial
T £F
=

& g oo

n e &
om B

audit

B g Yo
[ B
et Cid i

i

Sl SV T

Bl wm @ 3o

[ - = N,

e G B R

N
wm e B

o= e o

ps = =

i L]

e oo i

e =

il o]

ps

=

ot

o)

—




1736

e

1oL Eed

JINIBIG qHY0E RElodY TUAINLTINOIHEY 40

DR - < 1) 711 g -

R ) £ £ 441

D £- £ 541

i

L b rare
a3 ang L0
Cawp ssaad fnou 401 109
Jnofi 1ses o0 teiyia
Ymapuns myy Bunpnng fg
Casavnod e o) manpoy

BHOT IO

ALULE GIIIHG

Tt RO IMEMISENAGY HIVIE i




L

tent

o the conte

et
o
o
57
&
e
s
G
s
&
&
s

porad
s

ek

*

b&iiﬁ%'ﬁﬁﬁg wee

e

CYRTE bation.

1737

T !
{ i
S R .

Bl

H

FPEAL .. ..o.ovnnnnn
BPPEAL. ... ...

= .
=t .
o Eray B
: o :
Ly et g Ll N
= & ] = -
ot .
Bt et Bt .
ey = et fad N
i St ol o “
R & e o s e
Ll Lot St o) :
e «
L Bt P N *
L (& & Bt .
Pt i fag st s
e o & — 7
fet Fd o Lod
& W wroag o s
et b -t o 3R

]
Bi
1]
i
H

o g ot s - @
2t g i e K >
s = = = . .
= ] & =] . .
St L =3 e
£l ! & #
= = St i
E = = B B
B & & &

&% o)

&3
5

[
e S
)
. ot
g3 &3
L el
ok e
il ™
] v
b o

Bl

Fanmpareay




1738

BAPY T ey R ruaneves:

By oy vangay
Y

sEmuon guy Bupyovey mﬁ




Tab 4



 STATE OF FLORIDA
' DEPARTMENT OF STATE

Division of Elections

1, Sue M. Cobb, Secretary of State of the State of Florida, do hereby

certify that the attached are true and correct copies of the Department
of State. certification of the ES & S Voting System, Release 4.5,

Version 1 and 2, as shown by the records of this office.

L Givenwider my hand and the Great Seal vf
Staie Flovida, ot Tallah
ol this the 29" day of Decentl

- Secretary of State
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Certification

Election Systems and Software, Inc.
The ES&S Voting System, Release 4.5, Version 1

On this date, the Department of State certifies "The ES&S Voting System, Release 4.5, Version 1", submitted by

Election Systems and Software, Inc., for purchase or use by County and Municipal Governments of the State of
Florida. .

This version of the system consists of:

Election Administration:
¢ Unity Version 2.4.4
«  Election Data Manager (EDM}, version 7.2.1,0
«  Ballot lmage Manager (Optech), version 3.2.0.0 N
. d P ing Manager {HPM), version 5.0.3.1
Memory Pack Receiver/Programmer, Revisions C or D w/ firmware version 2.06 or 2.08
iVotronic Supervisor Terminal (12" or {5")
PEB Data Acquisition Device, Model 1
Optional Compact Flash Muiti-Card Reader / Writer, version 1.0
¢ Election Reporting Manager (ERM), version 7.0.0.1 w/ SR }
«  Audit Manager, version 7.0.2.0
e Optional software
+  Data Acquisition Manager (DAM), version 6.0.0.0 (for modem communications)
«  iVotronic image Manager, version 1.2.3.0 (for bitmap system)
*  COTS software
*  Optional Oracle 9i, version 9.2.0.1.0 (for use with iVotronic Image Manager)
*  Adobe Acrobat Reader, version 7.0 standard or later
e Adobe Type Basics 65 or simitar font manager
e RM Cobol, version 7.50 or later
e Cobol Wow, version 3.12 or later,

Precinct Count (one or more of the following):
e iVotronic DRE (12” & 15” wf or wfo ADA), hardware version 1.0 w/ firmware version 8.0.1.2
®  Auxiliary equipment for iVotronic DRE: '
» PEBRevs: iV1.7-PEB-S, iV1.7b1-PEB-S, iV17bZ-PEB-S, iV1.7¢-PEB-8
e COTS headphones for audio ballots (for use with ADA iVotronic)
¢ Communications Pack
s Optional iVoironic Battery Charger, version 1.0
s Optech i11-P Eagle, hardware versions B.01-B.06, C-01a-C-01¢, C.02a-C.02c, C.03a-C.03c, C.04, C.05, C.06 & C.07
*  HPS Firmware version 1.30
*  Memory Pack, revision C, D, or F w/ APS firmware version 1.52
e Optional auxiliary equipment for Optech IlI-P Eagle:
e  Eagle Modem, Release 1
e CPS firmware version 1.08a

Ceniral / Absentee Count (one or more of the following):
e Optech 11i-P Eagle (as defined for precinct count)
e Optech IV-C, Model 400, hardware version 2.00 or 2.02 w/ software version 1.05C
*  Recount Utility, software version 1.05rc

This certification is granted pursuant to Section 101.015, Florida Statutes, and Rule Chapter 18-5.001, Florida
Administrative Code.

Certificgtipn # 0505ES&S-01 {Revision3) .
Given inder my hand, and the Great Seal of the State of

Dawn K. Roberts, Directo
Division of Elections
Department of State
State of Florida
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Certification
- Election Systems and Software, Inc.
The ES&S Voting System, Release 4.5, Version 2

On this date, the Department of State certifies "The ES&S Voting System, Release 4.5, Version 2,” submitted by,
Election Systems and Software, Inc., for purchase or use by County and Municipal Governments of the State of

Florida.

‘This version of the system consisls of:

Election Administration;
e Usity Version 2.4.4.2

Audit Manager, version 7.0.2.0

Election Data Manager (EDM), version 7.2.1.0

ES&S Batlot Image Manager (ESSIMY), version 7.2.0.0 ~

Hard Prog ing M: {HPM), version 5.0.3.1

CoTS OmmDnve or similar PCMCIA interface (for use with Model 100)

Needham's Electronics EMP-11 Device Programmer w/ES&S 2102 piggyback card (for use with Model 150)

COTS Zip drive (for use with Model 650)

San Disk image Mate or similar compact flash interface (for use with iVotronic compact flash cards)

Optional Compact Flash Muiti-Card Reader / Writer, version 1.0

Elculmn Reporting Manager (ERM), version 7.0.0.3 w/ SR 1

Optional software

+ Data Acquxsmon Manager {DAM), version 6.0.0.0 (for modem communications)

«  iVotronic jmage Manager (iVIM), version 1.2.3.0 (for bitmap system)

Optional hardware

= Onec or morc Equinox multi-modem adaplers, 4 or 8 ports (for use with Data Acquisition Manager)

e One or more Sealevel Systems COMM+8.PCl serial adapters (for use with Daia Acquisition Manager and a
Jurisdiction’s existing modem bank) .

s COTS soflware

Optional Oracle 9i, version 9.2.0.1.0 (for use with iVotronic Image Manager)
Adobe Acrobat Reader, version 7.0 Standard or later

Adobe Typc Basics 65 or similar font manager (for Helvetica fonts)

RM Cobol, version 7.50 or later

Cobol Wow, version 3.12 or later

Norton Anti Virus 2004 or cquivalence

Precinct Count (one or more of the following):
e Model 100 Precinct Ballot Counter, hardware version 1.3,

w/firmware version 5.0.0.0
Auxiliary equipment for Modei 100:
e Optional intemal modem

*  Metal Ballot Box .

+ iVotronic DRE (12" & 157 w/ and w/o ADA), ha.rdwm'c version 1.0

wi lirmware version 8.0.1.2

Auxiliary equipment for iVotronic DRE:

e PEBRev: iVL7-PEB-S, iV1.7bi-PEB-S, iVi7b2-PEB-S, iV1.7¢-PEB-S
o  COTS headphones for audio ballots (for ADA iVotronics)

«  Communications Pack

e Optional iV otronic Battery Charger, version 1.0

Central / Absentee Count (one or more af the following):
e Modcel 150 Central Baliot Scanner, hardware version 1.1

w/ firmware version 2.1.2.0
Two COTS parailel printers

e Mode! 650 Centra} Count Ballot Tabulator, hardware version 1.0 or 1.1

w/ firmware version 2.1.0,0
Two COTS parallel printers

This certification is granted pursuant to Section 101.015, Florida Statutes, and Rule Chapter 15-5.001, Florida
Administrative Code.

Ceruﬁc tion # 0508ES8S5-02 (Revision3)

Davn K Roberts, Dxrector
Division of Elections
Department of State

State of Florida
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SARASOTA COUNTY CANVASSING BOARD MINUTES
GENERAL, SPECIAL AND MUNICIPAL ELECTIONS
NOVEMBER 7, 2006

The Canvassing Board (represented by Kathy Dent, Supervisor of Elections) for the General, Special
and Municipal elections convened to conduct the Logic and Accuracy Test on Friday, October 20,
2006, at 9:00 a.m., in the office of the Supervisor of Elections, Sarasota County Terrace Building, I
Floor, 101 South Washington Boulcvard, Sarasota, Florida. In attendance were: Kathy Dent,
Supervisor of Elections; representatives of Kathy Dent’s staff, including Terry Williams, Information
Technology Manager; John Kennedy, Network Administrator; Antoine Henry, GIS Support; Bobby
Walker, Technical Services Administrator, Scott Farrington, Network Support; L'tea Woodard,
Administrative Assistant; Patrick VanCooten, Deputy Registrar; Brian Dudrow, Deputy Registrar;
James Steven Dudrow, Deputy Registrar; Thomas Goodell, Director of Opcrations; Brenda Luna,
Deputy Registrar; Barbara Bain, Voter Qutreach Coordinator; Cathy Fowler, Administrative Assistant;
Betty Maddox, Deputy Registrar, Terrance Greenwood, Deputy Registrar, Destry Maynard, Deputy
Registrar, Rick Magee, Deputy Register, David Foss, Deputy Register, and Tom Welicki, Deputy
Register. Media present were, Barry Tarleton, a photographer with Fox 13; Chuck Willard, a
photographer with ABC 7; and Jim Hockett, a photographer with WFLA channel 8. Fredrick Cass,
Donna Cass, Rosemarie Myerson and Richard Myerson from the general public were in attendance.

The Public Logic and Accuracy (L&A) test was then conducted by processing ballots to produce a
specified number of valid votes for each candidate and each precinct and early voting site. Thirty-two
tVotronic terminals were tested. Each ballot style and ballot position was exercised to assure recording
accuracy of the software and hardware. The ballots were separately collected per unit and totaled
separately to create & manual count of each terminal.

The master ballot activators were than used to recollected all terminals to create a precinct report of the
sum total of the 1Votronics and the manual and master figures were compared. All results matched and
testing was concluded. The printed results were examined, and it was determined that an accurate and
crroriess count was made.

Next, the testing of the hardware and software of the 650 high-speed optical readers for processing
absentec ballots was conducted. During the testing of the optical ballot reader two, an error occurred
indicating a sensor misreading. Mrs. Dent decided to stop the testing of this optical ballot reader, to
contact ES&S to repair the reader and then to reschedule the logic and accuracy testing of both 650
high-spced ballot readers.

The testing continued to the Election Reporting Module System where each of the master ballot
activators and the test deck scanner file were read into the reporting system and compared. All results
matched and testing was concluded. Then the operation of adding and removing provisional ballots
was tested.

The Canvassing Board (represented by Kathy Dent) witnessed the resetting of each device that passed
to a pre-clection state of readiness and the sealing of each device that passed in such a manner as to
secure its stale of readiness until the opening of the polls. Attached hereto is a schedule of the
iVotronics that were tested with the number of the scal that secured each device at the conclusion of
the test.
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The test results were placed in the election case along with the master ballot activators. The case was
sealed and placed in the DARC room which is security controlled and under the jurisdiction of the
Supervisor of Elections.

The Canvassing Board recessed at 1:00 p.in.

The Board (represented by Kathy Dent) reconvened at 9:00 a.m. on November 1, 2006, to conduct the
logic and accuracy test on the 650 high-speed optical ballot readers. The entire process stated above for
testing the hardware and software of the high-speed optical reader was repeated and an accurate and

errorless count was made.

The test results were placed in the election case. The case was sealed and placed in the DARC room
which is security controlled and under the jurisdiction of the Supervisor of Elections.

The system parameter disk, specific to this election, was sent to the Division of Elections for archival
purposes.

The Canvassing Board recessed at and will reqgavene at noon on November 3, 2006.

Phyllis Galeq, County Judge

CYY
e G d

Kathy Dent, Supervi(s})r of Elections

Paul Mercier, County Commissioner
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SCHEDULE OF TABULATION DEVICES TESTED
ELECTION: NOVEMBER 7, 2005 GENERAL ELECTION
DATE: 20-Oct-06

ITEM iVotronic Serial Clased w/Seal #
1 VO106933-B 301845
2 V0105202-B 301853
3 V0114423-C 301858
4 V0105613-B 301864
5 V0105519-B 301848
6 V0112002-C 301863
7 V0105829-B 301847
8 V0106299-B 304906
9 V0106138-8 304921
10 V0105191-B 301866
11 V0105659-B 301886
12 V0111754-C 301856
13 V0107104-B 301868
14 V0106365-B 301869
15 V0106106-B 301865
16 V0103604-B 301855
17 V0106317-B 304939
18 V0106806-B 304972
19 V0106218-B 301894
20 . V0106334-B K\ 301892
21\\\ Nosgéa\a L 301881

\Zﬁﬂ&m\

CountyJudde Rhylli€ R. Galen
4

BN =Yy,

Supervisor of Elections Kjthy Dent  °

QJ/J Frocced

County Commissioner Paul Mercier
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SCHEDULE OF TABULATION DEVICES TESTED
ELECTION: NOVEMBER 7, 2005 GENERAL ELECTION

DATE: 20-Oct-06
ITEM iVotronic Serial Closed w/Seal #
1 V0O118360-> 301885
2 V0106309-B 301879
3 V0105398-B 301860
4 V0106211-B 301888
5 V0105468-8 301895
6 V0105585-B 301871
7 V0118298-> 301867
8 V0106176-B 301873
9 V0105923-B 301887
10 V0105643-8 301877
11 V0106629-8 301859
12
13
14
15
16
17
18
19
20 NN N
z \ 1\

NEAAYIW
4y

Coumy e hylli Galen
%i L%Q;QAﬂ

Supervisor of Elections Ka jy Dent

County Comm:sssoner Paul Mercier




1748

7 7 ED ! ] i & 0280033]/55810E SY09E0TOAT §
— §1 i B P11L0401]59810C 2-9019010A ;-2,
. i v §580030] 698 10¢ EG5E80T0R | 7
€l e [T
€& 0v010:731;998108 | avonoion &
4} 2 656000]]95810¢ TOWELINIOA 2T
3 w : i
3 . §980040 mxwmwom | 36595040 b
i ok oL 29800401189910¢ 1 8-1815010A] OF
6 § 1177045126708 ] GEELS0I0A] €
g i g 620030, 506708 T EG6250I0n, 8
Z A - S01003D1 [+810¢8 6285010AT £
] [ T 2220030 |€5810¢€ D-Z0021L0A] 8
B ] s 6960040 %meM 61850104 §
¥ [ 1600451 v98108 GET850I08 ¥
!
€ € 2y00043189810€ OELPRILON] €
z Z 18 8171045/ 1E58I0E TEC0E0I0A; €
] !
B i iveg 99210401 §v8I0E TTAEEBS0I0AT T
(e 8iosg Oy ujf ey ST Jetiuf leut
6y m_uomn_ omp _8idoay omy maomu oy #1238 Winiay 51d0ag oMy | 810094 Om) .
‘jesus w_r:oﬁﬂ pue vuoﬂ&uﬁm_mwcss # 235 pieg #[BUSS pied #{euag
40 paisy # jeues 2J8M SDMUDNOA] yse4 pedwor Jiysey wedwod MRl DIUCHOAL
wss aijf anay 112 pue paisy o
PoNS2SI SpIED s6 e sy jeos @E&ﬁw&
usey o ap | | e Alish e s .
{
sayodos|! 43A ¥ J _ 43A 4
,:mxﬁa Em Spies ysey EmnEOu §IM565 jeu) sjeas t mwwm vww & jUeH euoud 1By
818y Aouedaiatip Aue Jodey,
ejeq {BRIUl p BLWBU JUliq) SSBUMAN {1enu g aWeu juug) 1sunasd woyp dn paydid
UL oeq (feRIUl %5 BWEBY JUliq) SSBUIA {[eniu; g aweu i} ‘U3 0} PalaAlaq
MOiBT petdl
ount ejeg (1eniur ' 3WeU Julg) SSBUlIAA {fERIU] '§ BleU JLiLig) 'Pax20| DUE pajess uﬁﬂmwu%wn“mu.“
i peieisus pue peubisse
900Z/8178 Jasem Aggog U100 UBA YoLEd @mmﬁﬂwﬂuﬂwww“wwa%u
B speg (feniui % SWRBL Juli) SSUNAA {jetiul g aweu Jund) Aq pasedaiy
200218118 1a4iep4 Aodog USI00D-UTA WIIEG . 43A _ 1
ool 900Z '4i/ JeqUBACN PEEENEZENED)

BN . . YOO "ALNGIOD YAOSYHYS SNOLLDRTH A0 MOmSmmqu
ANRG AHIVH

L ._.mme AGOLSAD QUYD HEVTA. 19YdINOD ANY SINOYLOAI




1749

at H El 8ise i PELLO4D69810E 9-6Z99010A1 91
E H El siee 0201001248108 BeP9G040A | 61
12 i Pise SPY0040][Z8810C -C265010A i
B i
€ € elee POLL030]|€4810¢ 9119040 €
i 2l [4117 £1£0040:|298108 <-86Z8L10A} )
13
i 31 S8PO040 L8108 @-G8S5010A [
oL o1 ol6t i 18400401 96810€ 2-89¥50L0A1 0L
6 3 808¢ §101040([868108 - 1128010A &
2 2 806¢ 1621030 1098108 g-8BEG0LON| 8
A I | 1Z06033 1818108 E60E9010A| £
3 i 9 966¢ 2280033 58870E <DEEBITOA] 9
g g1 [e0ee ; 1801635188108 G€065010A] §
] | 2 B N R 1580045268108 CRZIOTN
i
€ { € £06¢ £2Y0040(]v68108 GHITG0I0A €
Z Z “zoee LPE1035] 226¥08 G9089010A ¢
3 3 LOEE 2ZS10401 686Y0T G LIEG0L0A] 1
i) 5idood oMy feiy eniu] [0 (R N
SuiL || aidoag omy sydosg oml aowa 92, #1225 Linidy aidoag ozk o109 omy.
a1eg peinass oURE M PE. : ,” i R v&ac eos. | L
Prespen puk paXO0| punsy oved v&wmm\,,o%os & MIeR \ L opsifons S0 E§ s gt i #1835 preD || #ieuas pren ﬁmwz_%n #2Ues
o pasy g jeuas | | asam saonon spiko usel Ui &@n%m_ Si SORIGAGN (2 pUE pRimsY v ] juseld edwod fuserd oeduiod SroNOAl SIUTHOA!
swes ayiorey || e pue pois | pioh simeu pastn | udey Wps oot i) Gnapic A
PaAEDSL SPIBY 52 Gie o jues Em,mw\aa EE:OGG? : > o .
Gsel WIHUOD BAR | | Wi AjuBh pn = B R
sayo3os|| 43N ¥ 3 i d43A [4
‘usy0Iq Qhﬂ w«u._mu ysefy uUN&EOQ @:‘_uwm oﬂr_u m—wwm # wmwmwiﬂ e jueg suoyd JBD
213y houedassip Aue Loday
Sy eeg (BHIUL 9 BUWIBU WG) SSBUIAA (10Ut '@ BWE JuLd) 1ounad wols dn paxdid
ajeq (i g BUIRU JUli) SSBURAA {[BHJIU1 g BB JUlid) 1ouU2id Of paIsalag
#0126 persi
aea (Il p aWeU juLd) SSauimy {jeriun p BWeU Juizd) 'PaYOD| PUE PajRaS Mc_maawe?““ wmwﬁwﬁm
Ul paeisu pue peubisee
5002/84/18 1auiern hagog V#1000-UEA oI 6Jom Spied usey RGO
Buwoyo) sul Ao op
neq (JBIRUL 5 SWRY JULJ) SSAUBAA (e y awel Jud) Ag pesedely
9002LE8 satiem Aqaog

H

teleq uopoerg

USI000-UR HOP

43A |

l

aleN uonsely

900T 'YL tequiaAoN

PIREEREENED)

Va0Td ALNAOD VIOSVHYS SNOLOTHE H0 HOSIANZINS
INIT AHIYY

._,wmzw AQOLSNO QHVO HSY1d LOYJINOD ANV DINOHLOA!




Tab 6



1751

CERTIFICATE OF TESTING

The undersigned, comprising the Sarasota Canvassing Board for the November 7,
2006, General and Special elections, do hereby certify that:
A Logic and Accuracy test was held in the office of the Supervisor of
Elections at 101 South Washington Boulevard, Sarasota on October
20, 2006, for testing voting equipment and tabulation equipment for
said election.
The Canvassing Board observed the Logic and Accuracy test and
compared the results with manually calculated/known totals for each
issue. The Board verified the correctness of all totals, including the
number and type of ballots cast, number of votes cast for each issue,
and the number of undervotes and overvotes.
The Supervisor of Elections has custody of all test materials and has taken steps to

ensure the security of said materials in accordance with Florida Statutes.

7%7#(/ %&nF

Name
Name Signature
Name Signature

Dated this 20th day of October, 2006.
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 STATE OF FLORIDA
DEPARTMENT OF STATE
- Division of Elections

1, Kuirt S Browning, Secrétary of State of the State of Florida; do

hereby certify that the attached is a true and correct copy of the
unofficial Certificate of the Charlotte County Canvassing
Board for the General Election held on the Seventh day of

November, 2006, as showit by the records of this office.

et Seal of the
s the Capitol, this
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** Unofficial **
CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA !
Charlotte County N /
\
m We, the under51gned \/\5 ' LUﬁ«\{ NT )/\B%‘I\A‘/ii\

'QQ\ QTI} N s Supervisor of Elections,

/YMI)’H% 5 'LJ« l/)/.)ﬂ()ki , Chairman of the Board of County

Commissioners, constituting the Board of County CanVsters in and for said
County, do hereby certify that we met on the day of November,
A.D., 2006, and proceeded publicly to canvass the votes given for the several
offices and persons herein specified at the General Election held on the 7th day of
November, A.D., 2006 as shown by the returns on file in the office of the

Supervisor of Elections. We do hereby certify from said returns as follows:

:/ Yo
For United States Senator the whole number of votes cast was 5_5 ,M '9 of

which number
Katherine Harris (REP) received 33, %) '7 votes
Bill Nelson (DEM) received " ] ) /[ S/ votes
Floyd Ray Frazier (NPA) received __éj‘(_ﬁ_ votes
Belinda Noah (NPA) received S 58 33X votes
Brian Moore (NPA) received ; hY J votes
Roy Tanner (NPA) received ] 8 votes
Lawrence Scott (WRI) received 5 votes

Bernard Senter (WRI) received O votes

For United States Representative, Thirteenth Congressional District the whole

number of votes cast was &, 7_% ?{ of which number

Vern Buchanan (REP) received L{ ; "/ q votes

Christine Jennings (DEM) received 4 A 10 votes

For United States Representative, Fourteenth Congressional District the whole
number of votes cast was ) 25; éé 2 of which number
Connie Mack (REP) received [f‘ 20 a ¢, votes
Robert M. Neeld (DEM) received 3 clg > votes
Dan (WRI) received > votes
Richard Grayson (WRI) received O votes

For United States Representative, Sixteenth Congressional District the whole

- 7
number of votes cast was 3>, ¥ g 7 of which number
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** Unofficial **
Joe Negron (REP) received W; gg LT/ votes
Tim Mahoney (DEM) received 7] 9\&1 G’ votes
Emmie Ross (NPA) received \ \ { (2‘*/ votes

For Governor and Lieutenant Governor the whole number of votes cast was

5 g 3 7 g of which number

Charlie Crist and Jeff Kottkamp (REP) received ?«Q 35 7 votes

Jim Davis and Daryl L. Jones (DEM) received A | | & votes
Max Linn and Tom Macklin (REF) received ! 2 3fz votes
-

Richard Paul Dembinsky and Dr. Joe Smith (NPA) received A HE votes
John Wayne Smith and James J. Keamey (NPA) received l 3 votes
Karl C.C. Behm and Carol Castagnero (NPA) received l ] —5 votes

Omari Musa and Ellen Brickley (WRI) received O votes
Piotr Blass and Jinamarie Gallo (WRI) received (O votes

C. C. Reed and Mr. T (WRI) received C ) votes

For Attorney General the whole number of votes cast was 44[ / [‘/LT[ of which

-~
Bill McCollum (REP) received R S 3 7(/1/ votes
Walter "Skip" Campbell (DEM) received ] %, /]& ¥ yotes

number

-2
For Chief Financial Officer the whole number of votes cast was .2 2 §3,; of

Tom Lee (REP) received d 7, ZB ﬁ 7 votes

o
Alex Sink (DEM) received X8 88‘\( votes

which number

For Commissioner of Agriculture the whole number of votes cast was
5& ) (ﬂ l 0 of which number
Charles H. Bronson (REP) received %I 5 { & votes

Eric Copeland (DEM) received a‘ B\S AN votes

For State Representative, Seventy-First House District the whole number of votes

cast was ¢ of which number

/

Michael J. Grant (REP) received &ﬂ 0 IS votes

Robert Peter Rice (WRI) received & D votes

For Board of County Commissioners, District Four the whole number of votes cast

was 53 l_-[‘g 2 of which number
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** Unofficial **
Richard D. Loftus (REP) received A ;& ( / votes
Joan Fischer (DEM) received ag ) [ S éﬁ votes

For County Miscellaneous Boards, Group Two the whole number of votes cast was

"f%) £§ "] i of which number
Don Lee (REP) received 30’ Zg ﬂ votes
Robert Hancik (NPA) received | 7 , 2 C), & vote

WW&%MM

County Judge/

/(RS

Supervisor of Elections -

L Oz

Chairman, Board of County Commissioners
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** Unofficial ¥*

CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA
Charlotte County \ -
We, the undersigned, ‘M . L’U A \/\)@Q\\A{Q‘\\ , County Judge,
mAQ \[ HT_\RTN\\ R Su;;ervisor c; ‘ Flections, and
»_{MK C\ . MG()AE , Chairman of the Board of County

Commissioners, constituting the Board of County Canvassers in and for said

am

County, do hereby certify that we met on the day of November,
A.D., 2006, and proceeded publicly to canvass the votes given for the several
offices and persons herein specified at the Nonpartisan Election held on the 7th
day of November, A.D., 2006 as shown by the returns on file in the office of the

Supervisor of Elections. We do hereby certify from said returns as follows:

Retention of Justice R. Fred Lewis of the Supreme Court
YES R ¥ ZOI votes
NO f 2 1 votes

Retention of Justice Barbara Joan Pariente of the Supreme Court
YES 35); 0[ 13 votes

NO |3 3 HaR votes

Retention of Justice Peggy A. Quince of the Supreme Court

YES 331 &38 votes

NOo | 5) A I8 votes

Retention of Judge Darryl C. Casanueva of the Second District Court of Appeal
YES 34, Bt votes

NO I3, 433  votes

Retention of Judge Charles A. Davis Jr. of the Second District Court of Appeal

YES 2'7’; é q { votes

NO _1a,; votes

Retention of Judge Edward C. LaRose of the Second District Court of Appeal

YES 33 <34 yotes

NO la, [051 votes

Retention of Judge E.J. Salcines of the Second District Court of Appeal
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YES 3&, fQ'ZS/ votes
NO [3; 3%3 votes

Retention of Judge Thomas E. Stringer Sr. of the Second District Court of Appeal
YES 33% .S/g I votes

NO \a, §3_$/ votes

For Circuit Judge, Twentieth Judicial Circuit, Group Twenty-Nine the whole
number of votes cast was L‘HP ) I @Q of which number
Miguel C. Fernandez I1I received { R, qL{ l votes

Lynne E. Dailey received & [, bl ] votes

For Circuit Judge, Twentieth Judicial Circuit, Group Thirty the whole number of

votes cast was ﬁlf HQ ’Z of which number
Liz Adams received d S Y 9 votes
Franklin B. Mann Jr. received | (0, o (8 votes

" lbopn W

County Judgef

o

Supervisor of Elections

R

Chairman, Board of County Commissioners
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** Unofficial **
CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA
Charlotte County . N
We, the undersigned, I/L)u LUA—SMJE IA ngb&é ), County Judge,
| QQ \/t H{} ranN , Supervisor of  Elections, and
He MAS @h- /}/) QORT: , Chairman of the Board of County

Commissioners, constituting the Board of County Canvassers in and for said

County, do hereby certify that we met on the 1= day of November,
A.D., 2006, and proceeded publicly to canvass the votes given for Proposed
Amendments to the Constitution of the State of Florida and local referendums on
the 7th day of November, A.D., 2006 as shown by the retumns on file in the office

of the Supervisor of Elections. We do hereby certify from said returns as follows:

NO.1
CONSTITUTIONAL AMENDMENT
ARTICLE 11, SECTION 19

STATE PLANNING AND BUDGET PROCESS

Proposing amendments to the State Constitution to limit the amount of nonrecurring general
revenue which may be appropriated for recurring purposes in any fiscal year to 3 percent of the
total general revenue funds estimated to be available, unless otherwise approved by a three-fifths
vote of the Legislature; to establish a Joint Legislative Budget Commission, which shall issue
long-range financial outlooks; to provide for limited adjustments in the state budget without the
concurrence of the full Legislature, as provided by general law; to reduce the number of times
trust funds are automatically terminated; to require the preparation and biennial revision of a long-
range state planning document; and to establish a Government Efficiency Task Force and specify
its duties.

ves AN, 40 votes

NO &Il C)Ly“j votes
NO.3

CONSTITUTIONAL AMENDMENT
ARTICLE XI, SECTION 5

REQUIRING BROADER PUBLIC SUPPORT FOR CONSTITUTIONAL AMENDMENTS OR REVISIONS

Proposes an amendment to Section 5 of Article XI of the State Constitution to require that any
proposed amendment to or revision of the State Constitution, whether proposed by the Legislature,
by initiative, or by any other method, must be approved by at least 60 percent of the voters of the
state voting on the measure, rather than by a simple majority. This proposed amendment would
not change the current requirement that a proposed constitutional amendment imposing a new
state tax or fee be approved by at least 2/3 of the voters of the state voting in the election in which

such an amendment is considered.
YES 3 Q g & [ votes

NO D, 2% votes
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NO.4
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 27

PROTECT PEOPLE, ESPECIALLY YOUTH, FROM ADDICTION, DISEASE, AND OTHER HEALTH
HAZARDS OF USING TOBACCO

To protect people, especiaily youth, from addiction, disease, and other health hazards of using
tobacco, the Legislature shall use some Tobacco Settlement money annually for a comprehensive
statewide tobacco education and prevention program using Centers for Disease Control best
practices. Specifies some program components, emphasizing youth, requiring one-third of total
annual funding for advertising. Annual funding is 15% of 2005 Tobacco Settlement payments to
Florida, adjusted annually for inflation. Provides definitions. Effective immediately.

This amendment requires state government to appropriate approximately $57 million in 2007 for
the Comprehensive Statewide Tobacco Education and Prevention Program. Thereafter, this
amount will increase annually with inflation. This spending is expected to reduce tobacco
consumption. As a result, some long-term savings to state and local government health and
insurance programs are probable, but indeterminate. Also, minor revenue loss to state government

is probable, but indeterminate.
YES 3 ' fg 3 7 votes
NO A f ) (L‘(M:g votes
NO. 6

CONSTITUTIONAL AMENDMENT
ARTICLE VII, SECTION 6, ARTICLE XII, SECTION 26

INCREASED HOMESTEAD EXEMPTION

Proposing amendment of the State Constitution to increase the maximum additional homestead
exemption for low-income seniors from $25,000 to $50,000 and to schedule the amendment to

take effect January 1, 2007, if adopted.
YES lj { ; & Q 0 votes
NO !é ) er/ 3 votes

NO.7
CONSTITUTIONAL AMENDMENT
ARTICLE VIL, SECTION 6

PERMANENTLY DISABLED VETERANS’ DISCOUNT ON HOMESTEAD AD VALOREM TAX

Proposing an amendment to the State Constitution to provide a discount from the amount of ad
valorem tax on the homestead of a partially or totally permanently disabled veteran who is age 65
or older who was a Florida resident at the time of entering military service, whose disability was
combat-related, and who was honorably discharged; to specify the percentage of the discount as
equal to the percentage of the veteran’s permanent service-connected disability; to specify
qualification requirements for the discount; to authorize the Legislature to waive the annual
application requirement in subsequent years by general law; and to specify that the provision takes
effect December 7, 2006, is self-executing, and does not require implementing legislation.

YES 4/,0[9 votes

NO ! & ) §5{ 8 votes
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NO.8
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 6

EMINENT DOMAIN

Proposing an amendment to the State Constitution to prohibit the transfer of private property taken
by eminent domain to a natural person or private entity; providing that the Legisiature may by
general law passed by a three-fifths vote of the membership of each house of the Legislature
permit exceptions allowing the transfer of such private property; and providing that this
prohibition on the transfer of private property taken by eminent domain is applicable if the petitior
of taking that initiated the condemnation proceeding was filed on or after January 2, 2007.

YES 37, 3 g C’ votes

COUNTY REFERENDUM

NO | L/ Ql(';\ 3 votes
ESTABLISH EWUIRGHENTALLY SENSITIVE LAHDS PROGRSH AND BOND REFERENDUN FUR THE ACSUISITION OF —

EWUIRUNMENTALLY SENSITIUE LANDS

fzzgt(‘lhar:nt;e County bﬁ authorized to issue bonds puer the 1iFe of an environmentally

ve lands progran fn an aggregate princlpal amount not exceeding sevemty-se
dollars (§77,000,000) bearing interest not exceeding the maximum lawful rite,y-t: ﬁ:a:cxrlzl:;:
acquisition of environsentally semsitive lands, payable from ad valoren taxes not exceedi
0.20 aills for a period of tuenty (263 gears from issuance of such bonds. i

_ SISy s [

QY, Y7 Yw, samsravos [
' Cagne [fyespdbinn/

County Judge /

‘777@0,«%/

Supervisor of Elections

L O S

Chairman, Board of County Commissioners

F/ k /
Total ballots cast in Charlotte County was 5_5 )7 3% fora 4’/,§ L/ percent
7

turnout.
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FAX Transmittal

Mac Horton
Charlotte County Supervisor of Elections
P.O. Box 511229
Punta Gorda, FL 33951-1229
941/637-2232
FAX-941/637-2231

To: Dawn Roberts, Esq., Director
Division of Elections

Fax#: (850) 245-6217

From: Mac V. Horton, Charfotte County
Supervisor of Elections

Pages: 2 (Including Cover Sheet)

Date: November 15, 2006

* Please see attached recount information.

NO-15-2806 15153 3416372231 37 P.o1
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CHARLOTTE COUNTY Maiting:
SUPERVISOR OF ELECTIONS PO, B 511229
410 Taylor Street Punta Gorda, FL 23951-1229
Punta Gorda, FL 33950 (9413 637-2232

November 16, 2006

Dawn K. Roberts, Esq., Director
Division of Elections

R.A. Gray Building, Room 316
500 South Bronough Street
Tallahassee, FL 32399-0250

Dear Ms. Roberts:

I am pleased to announce that the manual recount performed today by the
Charlotte County Canvassing Board, has not changed other than one
undervote. The Canvassing Board agreed unanimously that this vote, which
was not a true undervote, should be for Christine Jennings.

Should you require additional information, please feel free to contact me.

Sincerely,

Wﬂcﬂ #o&v

Mac V. Horton
Supervisor of Elections
Charlotte County
941-637-2232
wwhv.charlottevates.com

“Exercise your right to vote”

R T AERMDDTY [A P.a2



STATE OF FLORIDA
DEPARTMENT OF STATE
Division of Elections

I, Kurt S. Browning, Secretary of State of the State of Florida, do

hereby certify that the attached is a true and correct copy of the
unofficial Certificate of the Desoto County Canvassing Board for
the General Flection held on the Seventh day of November, 2006,

as shown by the records of this office.

el Seal of the
i Capitel, vhis
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** Unofficia) **
CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA
Desoto County
We, the undersigned, Zor T pldre , County ludae,
MACE £ REFLEY Supervisor of  Elections, and
FEERY & HiLL , Chairman of the Board of Coumy

Commissioners, constituting the Board of Coumy Capvassers in and [or said

County, do hereby certify that we met on the 5 = day of November,
AD., 2006, and proceeded publicly to canvass the votes given for the several
offices and persons herein specitied at the General Electivn held on the 7th day of
Novembar, AD., 2006 as shown by the returns on file in the office of the

Supervisor of Flections. We do hereby certify from said retums as follows:

For United States Senator the whale number of votes cast was __ ¢ & /& of
which number
Katherine Harris (REP) received A8 &7 votes
Bill Nelson (DEM) received 3£ S5 votes
Floyd Ray Frazier (NPA) received /9 votes
Belinda Noah (NPA) received 3¢ votes
Brian Moore (NPA) received 77 votes
Roy Tanner (NPA) received [&  voues
Lawrence Scott (WR1) received O votes

Bemard Senter (WR1j received 2] votes

For United States Representative, Thirteenth Congressional District the whole
number of votes cast was £5I8 of which number
Vern Buchanan (REP) received St votes

Christine Jenninygs (DEM) received So5Y  votes

For Governor and Lieutenant Governor the whale number of votes cast was
@ S78  of which number

Charlie Crist and Je{f Kottkamp (REP) received 78S votes
Jim Davis and Daryl L. Jones {DEM) received Ao R vates
Max Linn and Tom Macklin (REF) received {33 votes
Richard Paul Dembinsky and Dr. Joc Smith (NPA) received A votes
John Wayne Smith and James J. Kearney {NPA) received 29 vores
Karl C.C. Behm and Carol Castagnero (NPA) received {7 votes
Omart Musa and Ellen Brickley (WR1) received O ____votes
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** Unofficial ¥*
Piotr Blass and Jinamarie Gallo (WRI) received ©  vores
C. C. Reed and Mr. T (WRI) received O votes

For Attorney General the whole number of votes castwas__ €4& ¢ of which
number

Bill McCollum (REP) received 3712 votes

Walter "Skip" Campbell (DEM) received 275 & voles

For Chief Financial Officer the whole number of votes cast was ___ & /7_/1{ of
which number
Tom Lee (REP) received 363 voles
Alex Sink (DEM} recejved SO03 !  votes

For Commissioner of Agriculmire the whole number of votes cast was
@%#¢S” ol which number
Charles H. Bronson (REP) received #0676  votes
Eric Copeland MEM) received 2389 votes

For Board of County Commissioners, District Four the whole number of votes cast
was__ 6SS A of which number

Forest "Mel" Jackson (REP) received 2537 vores

Elton A. Langford (DEM) received Y$o13  votes

1ol rda4

County Judge

Supervisor of Electig,

P
{

N l oy, M/

Cha.i_rmﬁﬁz Board of County Commissioners

-

[
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#¥ Unofticial **

CERTIFICATE OF COUNTY CANVASSING BOARD

STATF OF FLORIDA

Desoto County
We. the undersigned, Dor T LA , County Judge.
Maee £ AJEZeY . Supervisor of  Elections,  and

Ferry & pne , Chairman of the Board of County

Commissioners, constituting the Board of County Canvassers in and for said

County, do hersby certify that we met on the g - day of November,
AD., 2006, and proceeded publicly to canvass the votes given for the several
offices and persons herein specified at the Nonpartisan Election held on the 7th
day of Navember, A.D., 2006 as shown by the retums on file in the office of the

Supervisor of Elections. We do hereby certify from said returns as follows:

Retention of Justice R. Fred Lewis af the Supreme Court
YES SG1T  votes

NO /987 vores

Retention of Justice Barbara Joan Pariente of the Supreme Court
YES SHT6  votes

NO RO votes

Retention of Justice Peggy A. Quince of the Supreme Court 36 14
3
YES votes
NO [797 _votes

Retention of Judge Daryt C. Casanucva of the Second Diswrict Court of Appeal
YES _ S&/7T  votes
NO (933 votes

Retention of Judge Charles A. Davis Jr. of the Second District Court of Appeal
YES S73 vores
NO {788 votes

Retention of Judge Edward C. LaRose of the Second District Court of Appeal
YES 3553 votes

NO (700 votes

Retention of Judge E.J. Salcines of the Second District Court of Appeal
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** Unoffictal #*
YES SYE2 votes
NO /953 votes

Retention of Judge [homas E. Stringer Sr. of’ the Second District Court of Appeal
YES SG !  votes
NO (837 votes

For Circuit Judge, Twelfth Judicial Circuit, Group Twenty-One the whole number
of votes cast was 5 ¢ 34 of which number
Rochelle l'aylor Curley received RETE votes
Preston DeVilbiss Ir. received A7 SG votes

D (A,

County Judge

YUl 716

7 ~ -
Supervisor ol Elections

Chain@; Board &f County Commissioners

P.



1769

- Nov 09 06 04:23p DeSoto Elections (8631993-4875

** Unofficial **
CERTIFICA IE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA
Desoto County
We, the undersigned, Do 7. fA , County Judge,
MAER F. MEALEY | Supervisor  of  Elections,  and
PEERY 4 HLL , Chairman of the Board of County

Commissioners, constjtuting the Board of County Canvassers in and for said

County, do hershy certify that we met on the 5 & day of November,
AD. 2006, and proceeded publicly to canvass the votes given for Proposed
Amendments to the Constitution of the State of Florida and local referendums on
the 7th day of November, A.D., 2006 as shown by the returns on file in the office

of the Supervisor of Elections. We do hereby certity from said returns as follows:

NO.1
CONSTITUTIONAL AMENDMENT
ARTICLE IIL SECTION 19

STATE PLANKING AND BUDGET PROCLSS

Proposing amendments 10 the Stae Constitutjun to mit the amount of nonrecurring peneral
revenuc which may be appropriated for recurring purposes in any fiscal year to 3 percent of the
total gencral revenue funds estimated to be available, unless othorwise approved by a three-fifths
vote of the Legislature; 1 establish a Joint Lepisiative Budget Commission, which shall issue
long-ranye financial outlooks: to provide for limited adjustments in the staic budget without the
concurrence of the full Legislature, as provided by general lawe to reduce the number of times
wust funds are automatically terminated; ta require the preparation and biennial vevision of a long-
ranog state planning document; and to establish a Government Efficiency Task Foree and specify
its duties.

YES SR/ voles
NO 2A57¢ votes

NOLS
CONSTITCTIONAL AMENDMENT
ARTICLE XL SECTION 5

REQUIRING BROADER PUBLIC SUPPORT FOR CONSTITUTIONAL AMENDMEN i S QR REVISIONS

Proposes an amendment 10 Section 5 of Article X of the State Constitution 10 require that wy
proposed antendment to or revision of the State Constitution, whether proposed by the Legistature,
by inttiative, or by any other method, must be approved by at leust 60 percent of the vaters of the
stale voting on the measure, rather than by a simple majoruty. This proposed amendment would
not ckange the current requirement that a proposed constimtiona) amendment imposing a new
state tax or fee be approved by at least 2/3 of the voters of the state voling in the election in which
such an amendment is considered.

YES S694 voles
NO R votes
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** Unofticial **

NO. 4
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 27

PROTECT PEOPLE, ESPECIALLY YQUTH, FROM ADDICTION. DISEASE, AND ()THER HEALTH
HAZARDS OF LSING TOBACCO

To protect people, especially youth. from addiction, disease. and other health hazards of using
tobacco, the Legistature shall use some Tohacco Settlement money anpually for a comprehensive
statewidc tobacco education and prevention program using Centers for Disease Control best
practices. Specifics some program components, cinphasizing youth, requiring one-third of total
annual funding for advertising. Annual funding is 15% of 2005 Tobacco Settlement payments 1o
Flerida, adjusted annually for inflation. Provides definitions. Effective immediately.

This amendment requires state gavemment to appropriate approximately $57 mitlion in 2007 for
the Comprehensive Stutewide Tobacco Education and Prevention Program  Thereafter, this
amount will increase annually with inflation, This spending is expected to reduce tobacco
consumption. As a result, some long-lerm savings to state and local government health and
insurance progranis are probable, but indcterminate. Also, minor revenue loss Lo sate govemment
15 probable, but indcterminate,

YES _ 3T0Z  voes
NO A23 A votes

NO. 6
CONSTITUTIONAL AMENDMENT
ARTICLE VI, SECTION 6. ARTICLE XL SECTION 26

INCRFASED HOMFS{EAD EXEMPTION

Proposing amendment of the State Constitution to increase the maximum additional homestead
excmption for low-income seniors from $25,0600 to $50.000 and 10 <chedule the amendment to
take effect January 1, 2007, if adopted.

YES Y58 votes
NO /430 votes

NO.7
CONSTITUTIONAL AMENDMENT
ARTICLE VI1, SECTION 6

PERMANLN LY UISABLED VECRANS' DISCOUNT ON HOMESTEAD AD VALOREM TAX

Proposing an emendment 10 the State Constitution to provide a discount from the amount of ad
valorem tax on the homestead of a partially or totally permanently disabled veteran who is age 65
or alder who was 4 Florida resident at the time of evtering military service, whose disability was
combat-related. and who was honorably discharged; to speeify the percentage of the discount as
equal to the percentage of the veteran's permanent service-connected disability: to specify
qualification requirements for the discount; to authorize the Legislature to waive the amnual
application requirement in subsequent years by general law; and wo speeify that the provision takes
effect December 7, 2000, is self-executing. and does pot require implementing legislatjon.

YES SO vores
NO /175 votes
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** Unofficial **

NO.8
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 6

EMINENT DOMAIN

Proposing an amendment {0 the Swte Constitution to prohibit the transfes of private property taken
by eminent domain 10 a nataral person or private entity: providing that the Lepislature may by
general law passed by a three-fifths vote of the membership of each housc of the Legislawre
permit exceptions aflowing the transfer of such private property; and providing that this
prohibition on the transfer of private properiy taken by eminert domain is applicable if the petition
of taking that injtiated the condemnation procecding was filcd on or after January 2, 2007

YES __ #R2FY%  votes
NO 1127 votes

Enter county referendums here

O, s
Gounty Judge Bl

%/f vz Y

Supervisor of Elections” ~

Chairmad, Board of County Commissioners

Total ballots cast in Desoto County was (o5 fordf2. S percent

turnout.
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STATE OF FLORIDA
DEPARTMENT OF STATE
- Division of Elections ‘

[, Kurt S-Browning, Secretary of State of the State of Florida, do

hereby certify that the attached is a true-and correct copy of the
unofficial Certificate of the Hardee County Canvassing Board for
the General Election held on the Seventhiday of November,

2006, as shown by the records of thig'office.
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** Unofficial **
CERTIFICATE OF COUNTY CANVASSING BOARD . /%
STATE OF FLORIDA iy c

Hardee County ‘
We, the undersigned, Marcus Ezelle Jtidgc; ;"
Jeffery Ussery , Supervisor of Elections, and )
Robert R, Smith Jr, , Chairman of the Board of

County Commissioners, constituting the Board of County Canvassers in and for
said County, do hereby certify that we met on the 9th day of
November, A.D., 2006, and proceeded publicly to canvass the votes given for the
several offices and persons herein specified at the General Election held on the
7th day of November, A.D., 2006 as shown by the retums on file in the office of

the Supervisor of Elections. We do hereby certify from said retumns as follows:

For United States Senator the whole number of votes cast was _ 73 7 __of
which number
Katherine Harris (REP) received __ </ S 7 votes
Bill Nelson (DEM) received 2328 votes
Floyd Ray Frazier (NPA) received /f votes
Belinda Noah (NPA) received /7 votes

Brian Moore (NPA) received 2 votes
Roy Tanner (NPA) received ‘2 votes

Lawrence Scott (WRI) received O votes
Bemard Senter (WRI) received o votes

For United States Representative, Thirteenth Congressional District the whole
number of votes cast was _ ¥3/9 of which number
Vem Buchanan (REP) received 2632 votes
Christine Jenmings (DEM) received /687 votes

For Governor and Lieutenant Governor the whole number of votes cast was
S 7337 i
7 7 of which number 2EFO
Charlie Crist and Jeff Kottkamp (REP) received ZEEE votes
Jim Davis and Daryl L. Jones (DEM) received /7 2O votes
Max Linn and Tom Macklin (REF) received 202 yotes

Richard Paul Dembinsky and Dr. Joe Smith (NPA) received 7 votes
John Wayne Smith and James J. Keamney (NPA) received 2L votes
Karl C.C. Behm and Carol Castagnero (NPA) received 7 votes

Omari Musa and Ellen Brickley (WRI) received O votes
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Piotr Blass and Jinamarie Gallo (WRI) received & votes
C. C. Reed and Mr. T (WRI) received o votes

For Attorney General the whole number of votes cast was _ Y Y50 of which

number

Bill McCollum (REP) received _ 2EI X votes
Walter "Skip" Campbell (DEM) received _ / \Y 7? votes

For Chief Financial Officer the whole number of votes cast was ¥ 93 of

which number

Tom Lee (REP) received 25O 3 votes
Alex Sink (DEM) received /) 790  votes

For Commissioner of Agriculture the whole number of votes cast was

s A Q/( of which number
Charles H. Bronson (REP) received (= | 68 votes
Eric Copeland (DEM) received (2] votes

09

County Judge O S

(S22

= T F
Chairman,/Board ¢f County Comimissioners
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CERTIFICATE OF COUNTY CANVASSING BOARD ~ /27
STATE OF FLORIDA

Hardee County i &
We, the undersigned, Marcus Ezelle g
Jeffery Ussery , Supervisor of Elections, and
Robert R. Smith Jr. , Chairman of the Board of

County Commissioners, constituting the Board of County Canvassers in and for
said County, do hereby certify that we met on the 9™ day of November,
A.D., 2006, and proceeded publicly to canvass the votes given for the several
offices and persons herein specified at the Nonpartisan Election held on the 7th
day of November, A.D., 2006 as shown by the returns on file in the office of the

Supervisor of Elections. We do hereby certify from said returns as follows:

Retention of Justice R. Fred Lewis of the Supreme Court

YES 9—333 votes
NO {f 5 7 votes

Retention of Justice Barbara Joan Pariente of the Supreme Court

YES 222/  votes

NO I votes

Retention of Justice Peggy A. Quince of the Supreme Court

YES (9') Xé votes
NO _/ 5 Z é votes

Retention of Judge Darryl C. Casanueva of the Second District Court of Appeal
YES o= é b votes

NO _/ 5/ 3 / votes

Retention of Judge Charles A. Davis Jr. of the Second District Court of Appeal

YES 9 b’ 3 3 votes
NO / 3 % / votes

Retention of Judge Edward C. LaRose of the Second District Court of Appeal

YES Q&Q(o votes
NO _/ Lr/ ZZ_/_ votes

Retention of Judge E.J. Salcines of the Second District Court of Appeal



1777

** Unofficial **

YES O votes

No [/ S 3 7 votes

Retention of Judge Thomas E. Stringer Sr. of the Second District Court of Appeal

YES Aﬁ&_ votes

NO / S ‘l / votes

For Circuit Judge, Tenth Judicial Circuit, Group Twenty-Seven the whole number

of votes cast was 53 ‘-/?37 of which number

Ernest M. Jones received / b 7q votes

David R. Carmichael received (g / ? votes

For School Board, District One the whole number of votes cast was Y20 Z

of which number

fpjLLeT

T Op) y
DerHermdonreceived votes
Joe H. Jones received eQ /Y7 votes
Paul G. Samuels received 20 G2 votes

votes
ina Neuhofer received votes
VvV
For School Board, District Four the wh umber of votes cast was
of which number ;7')
Willia enn Bergens received votes
Kim Barwick Hanshaw received votes
I ani‘c;}att received votes
%
For School Board, District Five the whak/number of votes cast was
of which number

Geor, endell Cotton received votes
Brian D. Pohl received votes

County Judge Q “\
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Commissiondrs—

. " W y “ " —_—
Chairman, JBoard gf £8Unty
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CERTIFICATE OF COUNTY CANVASSING BOARD

STATE OF FLORIDA
Hardee County

We, the undersigned, Marcus Ezelle

Jeffery Ussery , Supervisor of Elections, and"’

Robert R. Smith Jr. , Chairman of the Board of

County Commissioners, constituting the Board of County Canvassers in and for
said County, do hereby certify that we met onthe _ 9th day of November,
AD., 2006, and proceeded publicly to canvass the votes given for Proposed
Amendments to the Constitution of the State of Florida and local referendums on
the 7th day of November, A.D., 2006 as shown by the returns on file in the office

of the Supervisor of Elections. We do hereby certify from said returns as follows:

NO.1
CONSTITUTIONAL AMENDMENT
ARTICLE I, SECTION 19

STATE PLANNING AND BUDGET PROCESS

Proposing amendments to the State Constitution to limit the amount of nonrecurring general
revenue which may be appropriated for recurring purposes in any fiscal year fo 3 percent of the
total general revenue funds estimated to be available, unless otherwise approved by a three-fifths
vote of the Legislature; to establish a Joint Legislative Budget Commission, which shall issue
long-range financial outlooks; to provide for limited adjustments in the state budget without the
concurrence of the full Legislature, as provided by general law; to reduce the number of times
trust funds are automatically terminated; to require the preparation and biennial revision of a long-
range state planning document; and to establish a Government Efficiency Task Force and specify
its duties.

YES QS 07 votes
NO / é qé votes

NO.3
CONSTITUTIONAL AMENDMENT
ARTICLE X1, SECTION 5

REQUIRING BROADER PUBLIC SUPPORT FOR CONSTITUTIONAL AMENDMENTS OR REVISIONS

Proposes an amendment to Section 5 of Article XI of the State Constitution to require that any
proposed amendment to or revision of the State Constitution, whether proposed by the Legislature,
by initiative, or by any other method, must be approved by at least 60 percent of the voters of the
state voting on the measure, rather than by a simple majority. This proposed amendment would
not change the current requirement that a proposed constitutional amendment imposing a new
state tax ot fee be approved by at least 2/3 of the voters of the state voting in the election in which

such an amendment is considered.
YES Q (’// 1 votes
NO / 7 g & votes
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NO.4
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 27

PROTECT PEOPLE, ESPECIALLY YOUTH, FROM ADDICTION, DISEASE, AND OTHER HEALTH
HAZARDS OF USING TOBACCO

To protect people, especially youth, from addiction, disease, and other health hazards of using
tobacco, the Legislature shall use some Tobacco Settlement money annually for a comprehensive
statewide tobacco education and prevention program using Centers for Disease Control best
practices. Specifies some program components, emphasizing youth, requiring one-third of total
annual funding for advertising. Annual funding is 15% of 2005 Tobacco Settlement payments to
Florida, adjusted annually for inflation. Provides definitions. Effective immediately.

This amendment requires state government to appropriate approximately $57 million in 2007 for
the Comprehensive Statewide Tobacco Education and Prevention Program. Thereafler, this
amount will increase annually with inflation. This spending is expected to reduce tobacco
consumption. As a result, some long-term savings to state and local government health and
insurance programs are probable, but indeterminate. Also, minor revenue loss to state government

is probable, but indeterminate.
—
YES J é/ > votes

NO / 5 76/ votes

NO. 6
CONSTITUTIONAL AMENDMENT
ARTICLE VII, SECTION 6, ARTICLE XII, SECTION 26

INCREASED HOMESTEAD EXEMPTION
Proposing amendment of the State Constitution to increase the maximum additional homestead

exemption for low-income seniors from $25,000 to $50,000 and to schedule the amendment to
take effect Yanuary 1, 2007, if adopted.

YES 85 X O votes
NO {—D ﬁ' Z votes

NO.7
CONSTITUTIONAL AMENDMENT
ARTICLE VII, SECTION 6

PERMANENTLY DISABLED VETERANS’ DISCOUNT ON HOMESTEAD AD VALOREM TAX

Proposing an amendment to the State Constitution to provide a discount from the amount of ad
valorem tax on the homestead of a partially or totally permanently disabled veteran who is age 65
or older who was a Florida resident at the time of entering military service, whose disability was
combat-related, and who was honorably discharged; to specify the percentage of the discount as
equal to the percentage of the veteran’s permanent service-connected disability; to specify
qualification requirements for the discount; to authorize the Legislature to waive the annual
application requirement in subsequent ycars by general law; and to specify that the provision takes
effect December 7, 2006, is self-executing, and does not require implementing legislation.

YES 33 C? Y votes
NO 73 2 votes
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NO. 8
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 6

EMINENT DOMAIN

Proposing an amendment to the State Constitution to prohibit the transfer of private property taken
by eminent domain to a natural person or private entity; providing that the Legislature may by
general law passed by a three-fifths vote of the membership of each house of the Legislature
permit exceptions allowing the transfer of such private property; and providing that this
prohibition on the transfer of private property taken by eminent domain is applicable if the petition
of taking that initiated the condemnation proceeding was filed on or after January 2, 2007.

YES 96) &) / votes
NO / $[/ C? votes

Enter county referendums here

Mgw

County Judge

Qfﬁfl /
upérvisor of Elec’udns

Total ballots cast in Hardee County was_~.5SS” fora Y. to percent

turnout.
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CERTIFICATE OF COUNTY CANVASSING BOARD

STATE OF FLORIDA

Hardee County

We, the undersigned, ”\Q\'ULS EZ&[/@ , County Judge,

:)QC(evq u ssey ‘1 , Supervisor of Elections, and
(\?ém (a SMA’U&_ A(‘ , County Commissioner,

constituting the Board of County Canvassers in and for said County, do hereby certify

that we met on the ) 7 -/M day of November, A.D., 2006, and proceeded publicly
to canvass the votes given pursuant to the machine recount conducted for the ofﬁce and
persons listed below, pursuant to Section 102.141, Florida Statutes, herein specified at the
General Election held on the 7" day of November, A.D., 2006, as shown by the retumns
on file in the office of the Supervisor of Elections. We do hereby certify from said

returns as {ollows:

For United States Representative, Thirteenth Congressional District the whole number of

votes cast was 53 l 2 of which number

Vemn Buchanan (REP) received M votes
Christine Jennings (DEM) received ‘ Q Xq votcs

The machine recount indicates there are ( } overvotes and undervotes.

Additionally, there are ( ) provisional ballots in this race that have
not been canvassed.
\/\/\M,Q gQ»Q&
County Judge

#9 iu rvisor of Elections

/ / / 4 County Commissioner




'STATE OF FLORIDA
DEPARTMENT OF STATE
Division of Elections

I, Kurt S. Browning, Secretary of Staté of the State of Florida, do

hereby certify that the attached i3 a true and correct copy of the

unofficial Certificate of the Manatee County Canvassing Board for
the General Election held on the Seventh day of November, 2006,

%

as shown by the records of this office..

Pest wisder iy i wid the (Great Seal of the
“apitol: this
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CERTIFICATE OF COUNTY CANVASSING BOARD -
STATE OF FLORIDA I e

Manatee County e R
We, the undersigned, Robert Farrance , County Uy ﬁdgei
Robert Sweat , Supervisor of Elections, and

loe Mc Clash , Chairman of the Board of County

Commissioners, constituting the Board of County Canvassers in and for said County,
do hereby certify that we met on the 7" day of November, A.D., 2006, and
proceeded publicly to canvass the votes given for the several offices and persons
herein specified at the General Election held on the 7th day of November, A.D., 2006
as shown by the returns on file in the office of the Supervisor of Elections. We do

hereby certify from said returns as follows:

For United States Senator the whole number of votes cast was qq 5) Or of which
number

Katherine Harris (REP) received Lwl& 1l votes

Bill Nelson (DEM) received 55 G votes

Floyd Ray Frazier (NPA) received ____3_5:5_____‘ votes

Belinda Noah (NPA) received ‘L\ ke f votes

Brian Moore (NPA) received 40 votes

Roy Tanner (NPA) received 2234 votes
Lawrence Scott (WRI) received votes
Bernard Senter (WRI) received votes

For United States Representative, Eleventh Congressional District the whole number

of votes cast was 2 %O of which number
Eddie Adams Jr. (REP) received __ﬂf_iw votes
ived _ AT159
Kathy Castor (DEM) received _ & [ 1 votes
Jim Greenwald (WRI) received votes
R. J. Spencer (WRI) received votes

For United States Representative, Thirteenth Congressional District the whole number
of votes cast was ;H 9% % of which number
Vern Buchanan (REP) received 50003’7 votes
Christine Jennings (DEM) received L]'\l 5L0l votes
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For Governor and Lieutenant Governor the whole number of votes cast was
\QQOF ) { of which number
Charlie Crist and Jeff Kottkamp (REP) received 58035 votes
Jim Davis and Daryl L. Jones (DEM) received 5 5‘1 ] votes
Max Linn and Tom Macklin (REF) received A 55 votes
Richard Paul Dembinsky and Dr. Joe Smith (NPA) received 3L votes
John Wayne Smith and James J. Kearney (NPA) received 437 votes

Karl C.C. Behm and Carol Castagnero (NPA) received \‘_'fj votes
Omari Musa and Ellen Brickley (WRI) received votes

Piotr Blass and Jinamarie Gallo (WRI) received votes

C. C. Reed and Mr. T (WRI) received votes

For Attorney General the whole number of votes cast was t ZQQ l of which
number
Bill McCollum (REP) received zz:\“‘&ﬁ votes

Walter "Skip" Campbell (DEM) received ﬂ ;')&H:i votes

For Chief Financial Officer the whole number of votes cast was QU‘ 5 (v% of

which number

Tom Lee (REP) received 4‘5 Joi votes
Alex Sink (DEM) received 4 1‘\;& l votes

For Commissioner of Agriculture the whole number of votes cast was Ei 1 i
of which number
Charles H. Bronson (REP) received qu Bl votes
Eric Copeland (DEM) received Ho3\R votes

For State Senator, Eighteenth Senatorial District the whole number of votes cast was
Sab of which number

Arthenia L. Joyner (DEM) received LjH () votes

Eric T. Suntich (WRI) received votes

For State Representative, Sixty-Ninth House District the whole number of votes cast
was Dr)% ‘\]5 of which number
Laura A. Benson (REP) received \?)Ulﬂ votes

Keith Fitzgerald (DEM) received 150 i votes
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For Board of County Commissioners, District Six the whole number of votes cast was
5 ol l ‘ of which number

Carol Whitmore (REP) received Sj ¢ % votes
. :J)C‘f‘ 1 \
Sarah C. Meaker (DEM) received T2 votes

County Judge

Nl St

Supervisor of Elections

o W lind

W&n, Board ofmﬁ{y Corhmissioners
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CERTIFICATE OF COUNTY CANVASSING BOARD -7

STATE OF FLORIDA S .
Manatee County ’( - Ty
We, the undersigned, Robert Farrance . 'Couﬁﬁi,.;ﬁdge,
Robert Sweat , Supervisor of Elections, i and
Joe Mc Clash Chairman of the Board of County

Commissioners, constituting the Board of County Canvassers in and for said
County, do hereby certify that we met on the 7" day of November,
A.D., 2006, and proceeded publicly to canvass the votes given for the several
offices and persons herein specified at the Nonpartisan Election held on the 7th
day of November, A.D., 2006 as shown by the returns on file in the office of the

Supervisor of Elections. We do hereby certify from said returns as follows:

Retention of Justice R. Fred Lewis of the Supreme Court
YES (0018& votes
NO _Q UL{Q({) votes

Retention of Justice Barbara Joan Pariente of the Supreme Court
YEs __[CRIR votes
No _alleT votes

Retention of Justice Peggy A. Quince of the Supreme Court
YES L1048 votes
NOo _d5% 43 votes

Retention of Judge Darry} C. Casanueva of the Second District Court of Appeal
o
YES _ 0% 18k votes
No _dOH82 vt

Retention of Judge Charles A. Davis Jr. of the Second District Court of Appeal
YES _l¥R0 votes

NO A 3 Lp;‘ 50) votes

Retention of Judge Edward C. LaRose of the Second District Court of Appeal
YES L0511 votes
NO _3 450 I votes
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Retention of Judge E.J. Salcines of the Second District Court of Appeal
YES 50! & Q O votes

NO CQ 5 QCTS votes

Retention of Judge Thomas E. Stringer Sr. of the Second District Court of Appeal

YES _Q_Qgg(j_g__‘votes
NO M_Lf__votes

For Circuit Judge, Twelfth Judicial Circuit, Group Twenty-One the whole number
D3NS i
of votes cast was SIeR of which number
R
Rochelle Taylor Curley received “Ll L 4)’“{ votes
biss r.reccived_ 3344
Preston DeVilbiss Jr. received _-22 votes

For School Board, District Four the whole number of votes cast was
A" of which number

Bob C. Gause received YA votes
Joseph C. Miller Jr. received ‘L&OQ) '305 votes

For Palms of Terra Ceia Community Development District, Seat One the whole

number of votes cast was 3(130 of which number
Edwin C. Bennett received __\ 3 L‘ votes
Bradford J. Smith received Ve votes

For Palms of Terra Ceia Community Development District, Seat Three the whole
P
number of votes cast was 3)50 of which number

. N -~
Jacqueline C. Denton received 123 votes

Rebecca A. Eiss received “; 5 votes

For Lakewood Ranch Community Development District 4, Seat Two the whole
number of votes cast was 5)“\ | of which number
Anne Fischer received __ 53, votes
Carlene M. Smith received | & e votes
Michael H. Spring received l(j! ) votes

For Waterlefe Community Development District, Seat Three the whole number of

votes cast was ﬂ f}i I} of which number
Richard G. Donoghue received __S_Q_L_____« votes
Rosalyn Warner received AQJQ votes
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For East Manatee Fire District, Seat Five the whole number of votes cast was
\& z3 | of which number
Glenn A. Davis received j 53\ votes
Kevin O'Neill received Bloo votes

For North River Fire District, Seat One the whole number of votes cast was
\59‘_] 5 of which number
Michae] P. Browning received %zﬂql‘l votes
Rhonda J. Denmark received L‘ D3I votes

County Judge

fht ]

Supervisor of Elections

Gy et
Chairm(@&rd of County Commissioners
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CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA

Manatee County
We, the undersigned, Robert Farrance , County Judge,
Robert Sweat s Supervisor of  Elections, and
Joe Mc Clash , Chairman of the Board of County

Commissioners, constituting the Board of County Canvassers in and for said
County, do hereby certify that we met on the 7 day of November,
A.D., 2006, and proceeded publicly to canvass the votes given for Proposed
Amendments to the Constitution of the State of Florida and local referendums on
the 7th day of November, A.D., 2006 as shown by the returns on ﬁlef’i-n the affice

of the Supervisor of Elections. We do hereby certify from said returns as follows:

NO.1
CONSTITUTIONAL AMENDMENT
ARTICLE III, SECTION 19

STATE PLANNING AND BUDGET PROCESS

Proposing amendments to the State Constitution to limit the amount of nonrecurring general
revenue which may be appropriated for recurring purposes in any fiscal year to 3 percent of the
total general revenue funds estimated to be available, unless otherwise approved by a three-fifths
vote of the Legislature; to establish a Joint Legislative Budget Commission, which shall issue
long-range financial outlooks; to provide for limited adjustments in the state budget without the
concurrence of the full Legislature, as provided by general law; to reduce the number of times
trust funds are automatically terminated; to require the preparation and biennial revision of a
long-range state planning document; and to establish a Government Efficiency Task Force and
specify its duties.

YES 53 \ %?) votes
NO N )(1 35‘3 votes

NO.3
CONSTITUTIONAL AMENDMENT
ARTICLE XI, SECTION 5

REQUIRING BROADER PUBLIC SUPPORT FOR CONSTITUTIONAL AMENDMENTS OR REVISIONS

Proposes an amendment to Section 5 of Article X1 of the State Constitution to require that any
proposed amendment to or revision of the State Constitution, whether proposed by the
Legislature, by initiative, or by any other method, must be approved by at least 60 percent of the
voters of the state voting on the measure, rather than by a simple majority. This proposed
amendment would not change the current requirement that a proposed constitutional amendment
imposing a new state tax or fee be approved by at least 2/3 of the voters of the state voting in the
election in which such an amendment is considered.

YES 5.& 3\3‘{ votes
NO L, C;H 55 votes
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NO.4
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 27

PROTECT PEQPLE, ESPECIALLY YOUTH, FROM ADDICTION, DISEASE, AND OTHER HEALTH
HAZARDS OF USING TOBACCO

To protect people, especially youth, from addiction, disease, and other health hazards of using
tobacco, the Legislature shall use some Tobacco Settiement money annuaily for a comprehensive
statewide tobacco education and prevention program using Centers for Disease Control best
practices. Specifies some program components, emphasizing youth, requiring one-third of total
annual funding for advertising. Annual funding is 15% of 2005 Tobacco Settlement payments to
Florida, adjusted annually for inflation. Provides definitions. Effective immediately.

This amendment requires state government to appropriate approximately $57 million in 2007 for
the Comprehensive Statewide Tobacco Education and Prevention Program. Thereafter, this
amount will increase annually with inflation. This spending is expected to reduce tobacco
consumption. As a result, some long-term savings to state and local government health and
insurance programs are probable, but indeterminate. Also, minor revenue loss to state

government is probable, but indeterminate.
o
vEs _ DDl votes

NO 58*‘ (05 votes

NO. 6
CONSTITUTIONAL AMENDMENT
ARTICLE VIIL, SECTION 6, ARTICLE XII, SECTION 26

INCREASED HOMESTEAD EXEMPTION

Proposing amendment of the State Constitution to increase the maximum additional homestead
exemption for low-income seniors from $25,000 to $50,000 and to schedule the amendment to
take effect January 1, 2007, if adopted.

ves _ 109 votes
NO &Ol G l"‘ votes

NO.7
CONSTITUTIONAL AMENDMENT
ARTICLE VII, SECTION 6

PERMANENTLY DISABLED VETERANS’ DISCOUNT ON HOMESTEAD AD VALOREM TAX

Proposing an amendment to the State Constitution to provide a discount from the amount of ad
valorem tax on the homestead of a partially or totally permanently disabled veteran who is age
65 or older who was a Florida resident at the time of entering military service, whose disability
was combat-related, and who was honorably discharged; to specify the percentage of the
discount as equal to the percentage of the veteran’s permanent service-connected disability; to
specify qualification requirements for the discount; to authorize the Legislature to waive the
annual application requirement in subsequent years by general law; and to specify that the
provision takes effect December 7, 2006, is self-executing, and does not require implementing
legistation.

YES ’(5‘7 % T 3 votes
NO 0,27 0,{09 votes
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NO.8
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 6

EMINENT DOMAIN

Proposing an amendment to the State Constitution to prohibit the transfer of private property
taken by eminent domain to a natural person or private entity; providing that the Legislature may
by general law passed by a three-fifths vote of the membership of each house of the Legislature
permit exceptions allowing the transfer of such private property; and providing that this
prohibition on the transfer of private property taken by eminent domain is applicable if the
petition of taking that initiated the condemnation proceeding was filed on or after January 2,
2007.

YES lﬂ lﬂ C/’ ?}O votes
NO &7 \6\% votes

DUETTE FIRE AND RESCUE DISTRICT CREATION AND AUTHORITY REFERENDUM

In order to obtain a high level of life safety and property protection, Shall the Duette Fire and
Rescue District be created and authorized to exercise all powers of independent special fire
district as set forth in Chapters 191 and 189 of the Florida Statutes including the authority to levy
fees and charges as set forth in Chapter 2006-352, Laws of Florida.

YES \j g votes

NO “\‘_l votes

A REFERENDUM TO INCREASE IMPACT FEES ON NEW CONSTRUCTION IN THE WEST
MANATEE FIRE & RESCUE DISTRICT

Shall West Manatee Fire & Rescue District be allowed to increase impact fees on new

construction only, to pay for new equipment and facilities as necessary to accommodate new
growth?

YES %2 \ votes
NO 'L\ & Q‘-‘l votes
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County Judge

) P

Supervisor of Elections

") clad

W Board of County Commissioners

Total ballots cast in Manatee County was \G@ 530 fora 53551 percent

turnout.



STATE OF FLORIDA
DEPARTMENT OF STATE

Division of Elections

I, Kurt S. Browning, Sécretary of State of the State of Florida, do
hereby certify that the attached s a true-and correct copy ofthe:
anofficial Certificate of the Sarasota County Canvassing Board for

the General Election held on the Seventh day of November, 2006,

as shown by the records of this office.
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CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA C
Sarasota County Sormrgm oy, ,7‘
We, the undersigned, Phvyllis Galen , Co&yij: udge,: »K;iathx“ Dent
Supervisor of Elections, and _Paul Mercier, County Commissioriér, donstituting

the Board of County Canvassers in and for said County, do hereby certify that we
met on the _7th day of November, A.D., 2006, and proceeded pubtlicly to canvass
the votes given for the several offices and persons herein specified at the General
Election held on the 7th day of November, A.D., 2006 as shown by the returns on
file in the office of the Supervisor of Elections. We do hereby certify from said

returns as follows:

For United States Senator the whole number of votes cast was 140,540  of
which number
Katherine Harris (REP) received 38,238 votes
Bill Nelson (DEM) received __ 80,038  votes

Floyd Ray Frazier (NPA) received 549  votes
Belinda Noah (NPA) received 689 votes
Brian Moore (NPA) received 604 votes

Roy Tanner (NPA) received 419 votes
Lawrence Scott (WRI) received 3 votes
Bemard Senter (WRI) received Q0 votes

For United States Representative, Thirteenth Congressional District the whole
number of votes cast was___123,901 of which number

Vern Buchanan (REP) received __ 58,534 votes

Christine Jennings (DEM) received 65,367 votes

For Governor and Lieutenant Governor the whole number of votes cast was
140,398 _ of which number

Charlie Crist and Jeff Kottkamp (REP) received 76,114 votes
Jim Davis and Dary] L. Jones (DEM) received 60,149 votes
Max Linn and Tom Macklin (REF) received 2908  votes
Richard Paul Dembinsky and Dr. Joe Smith (NPA) received 437 votes
John Wayne Smith and James J. Kearney (NPA) received 435 votes
Karl C.C. Behm and Carol Castagnero (NPA) received 354 votes
Omari Musa and Ellen Brickley (WRI) received Q votes

Piotr Blass and Jinamarie Gallo (WRI) received i votes
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C. C. Reed and Mr. T (WRI) received 0 votes

For Attomey General the whole number of votes cast was_136.077 of which
number
Bill McCollum (REP) received 72,101 votes

Walter "Skip" Campbell (DEM) received 63,976 votes

For Chief Financial Officer the whole number of votes cast was _135.984  of
which number
Tom Lee (REP) received 66.88%  votes
Alex Sink (DEM) received ___ 69.095 votes

For Commissioner of Agriculture the whole number of votes cast was
134913 of which number
Charles H. Bronson (REP) received 79320 votes
Eric Copeland (DEM) received 55.593_ votes

For State Representative, Sixty-Ninth House District the whole number of votes
castwas __ 43912  of which number
Laura A. Benson (REP) received 21,502  votes

Keith Fitzgerald (DEM) received 22,410  votes

For State Representative, Seventieth House District the whole number of votes cast
was _64.914 of which number
Doug Holder (REP) received _ 32,835 votes

David Shapiro (DEM) received 32,079 votes

For State Representative, Seventy-First House District the whole number of votes
cast was _11,687  of which number
Michael J. Grant (REP) received 11,682 votes
Robert Peter Rice (WRI) received 5 votes

For Charter Review Board, District One the whole number of votes cast was
129,301 of which number
Stefan Butz (REP) received 69,073 votes

Michael E. Keisman (DEM) received 60,228  votes
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For Charter Review Board District Two the whole number of votes cast was
118,615  of which number
Dan H. McLeroy Jr. (REP) received 76320 votes
Gaines E. Anderson III (NPA) received 42,295 _ votes

For Charter Review Board District Three the whole number of votes cast was
128.059 of which number
Adam R. Miller (REP) received 68,622  votes
Bryan K. Worthington (DEM) received 59,437  wvotes

For Charter Review Board District Four the whole number of votes cast
was_127.867 of which number

Charles A. Cooper (REP) received __ 67,995  votes
Wade Matthews (DEM) received 59,872  votes

For Charter Review Board District Five the whole number of votes cast was
128,287 of which number

Kevin T. Connelly (REP) received 63,290 votes
Deborah J. (Debbie) Trice (DEM) received 64,997 votes

For Hospital Board Southern District Seat One the whole number of votes cast

was_128, 177 of which number

Gerald M. Phillips (REP) received 64,726 votes
Sam George (DEM) received _63.451 votes

b,

Phylhs alen, County Judge

L/% oy

Katmem, S\@er\/lsor of Elections

G ffFoe o

Paul Mercier, County Commissioner
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CERTIFICATE OF COUNTY CANVASSING BOARD

STATE OF FLORIDA
Sarasota County

We, the undersigned, _ Phyllis Galen , County Judge, Kathy Dent,
Supervisor of Elections, and __Paul Mercier , County Commissioner, constituting
the Board of County Canvassers in and for said County, do hereby certify that we
met on the _7"_ day of November, A.D., 2006, and proceeded publicly to canvass
the votes given for the several offices and persons herein specified at the
Nonpartisan Election held on the 7th day of November, A.D., 2006 as shown by
the returns on file in the office of the Supervisor of Elections. We do hereby

certify from said returns as follows:

Retention of Justice R. Fred Lewis of the Supreme Court
YES 85,949 votes
NO 32211 votes

Retention of Justice Barbara Joan Pariente of the Supreme Court
YES 87,080 votes
NO 31.492 votes

Retention of Justice Peggy A. Quince of the Supreme Court
YES 86,843 votes
NO 30.309 votes

Retention of Judge Darryl C. Casanueva of the Second District Court of Appeal
YES 85313 votes
NO 29.966 votes

Retention of Judge Charles A. Davis Jr. of the Second District Court of Appeal
YES 7.873 votes
NO 27.869 votes

Retention of Judge Edward C. LaRose of the Second District Court of Appeal
YES 87.152 votes
NO 28,170 votes
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Retention of Judge E.J. Salcines of the Second District Court of Appeal

YES ___ 84270 _ votes

NO 30,153 votes

Retention of Judge Thomas E. Stringer Sr. of the Second District Court of Appeal
YES 86,455 votes
NO 28.123 votes

For Circuit Judge, Twelfth Judicial Circuit, Group Twenty-One the whole number
of votes cast was __119.331  of which number

Rochelle Taylor Curley received 66,765 votes

Preston DeVilbiss Jr. received 52,562 votes

For Bobceat Trail Community Development District, Seat One the whole number of
votes cast was __440 _ of which number
John F. Muller received 218 votes

Louis F. Robbio received 222 votes

For Bobcat Trail Community Development District, Seat Two the whole number

of votes cast was __ 441 _ of which number

Sandra M. Burns received 226 votes

Kenneth R. Cisewski received 215 votes

For Lakeside Plantation Community Development District, Seat Two the whole
number of votes cast was 288 of which number
Gwynne Balson received 26 votes

Edwin L. Meyer receiyed 78 votes

%ﬁﬁﬁec ive
WS

PRy Galen, County Judge =
L/i\ w \
P

Kathy Dent, Supervisor of Elections

84 votes

Gt W80 euits

L4 v
Paul Mercier, County Commissioner
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CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA
Sarasota County
We, the undersigned, _Phyllis Galen, County Judge, Kathy Dent,
Supervisor of Elections, and _Paul Mercier, County Commissioner, constituting
the Board of County Canvassers in and for said County, do hereby certify that we

met on the _7th day of November, A.D., 2006, and proceeded publicly to canvass

the votes given for Proposed Amendments to the Constitution of the State of
Florida and local referendums on the 7th day of November, A.D., 2006 as shown
by the returns on file in the office of the Supervisor of Elections. We do hereby

certify from said returns as follows:

NO.1
CONSTITUTIONAL AMENDMENT
ARTICLE III, SECTION 19

STATE PLANNING AND BUDGET PROCESS

Proposing amendments to the State Constitution to limit the amount of nonrecurring general
revenue which may be appropriated for recurring purposes in any fiscal year to 3 percent of the
tota] general revenue funds estimated to be available, uniess otherwise approved by a three-fifths
vote of the Legislature; to establish a Joint Legislative Budget Commission, which shall issue
long-range financial outlooks; to provide for limited adjustments in the state budget without the
concurrence of the full Legislature, as provided by general law; to reduce the number of times
trust funds are automatically terminated; to require the preparation and biennial revision of a long-
range state planning document; and to establish a Government Efficiency Task Force and specify
its duties.

YES 67.174 votes
NO 60,295 votes

NO.3
CONSTITUTIONAL AMENDMENT
ARTICLE XI, SECTION 5

REQUIRING BROADER PUBLIC SUPPORT FOR CONSTITUTIONAL AMENDMENTS OR REVISIONS

Proposes an amendment to Section 5 of Article XI of the State Constitution to require that any
proposed amendment to or revision of the State Constitution, whether proposed by the Legislature,
by initiative, or by any other method, must be approved by at least 60 percent of the voters of the
state voting on the measure, rather than by a simple majority. This proposed amendment would
not change the current requirement that a proposed constitutional amendment imposing a new
state tax or fee be approved by at least 2/3 of the voters of the state voting in the election in which
such an amendment is considered.

YES 73422 votes

NO 60,463 votes
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NO. 4
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 27

PROTECT PECPLE, ESPECIALLY YOUTH, FROM ADDICTION, DISEASE, AND OTHER HEALTH
HAZARDS OF USING TOBACCO

To protect people, especially youth, from addiction, disease, and other health hazards of using
tobacco, the Legislature shall use some Tobacco Settlement money annually for a comprehensive
statewide tobacco education and prevention program using Centers for Disease Control best
practices. Specifies some program components, emphasizing youth, requiring one-third of total
annual funding for advertising, Annual funding is 15% of 2005 Tobacco Settlement payments to
Florida, adjusted annually for inflation. Provides definitions. Effective immediately.

This amendment requires state government to appropriate approximately $57 million in 2007 for
the Comprehensive Statewide Tobacco Education and Prevention Program. Thereafter, this
amount will increase annually with inflation. This spending is expected {o reduce tobacco
consumption. As a result, some long-term savings to state and local government health and
insurance programs are probable, but indeterminate. Also, minor revenue loss to state government
is probable, but indeterminate.

YES 84,708 votes

NO 50.870 votes

NO.6
CONSTITUTIONAL AMENDMENT
ARTICLE VI, SECTION 6, ARTICLE X1I, SECTION 26

INCREASED HOMESTEAD EXEMPTION

Proposing amendment of the State Constitution to increase the maximum additional homestead
exemption for low-income seniors from $25,000 to $50,000 and to schedule the amendment to
take effect January 1, 2007, if adopted.

YES 96,002 votes
NO 41,494 votes
NO.7
CONSTITUTIONAL AMENDMENT
ARTICLE VII, SECTION 6

PERMANENTLY DISABLED VETERANS’ DISCOUNT ON HOMESTEAD AD VALOREM TAX

Proposing an amendment to the State Constitution to provide a discount from the amount of ad
valorem tax on the homestead of a partially or totally penmanently disabled veteran who is age 65
or alder who was a Florida resident at the time of entering military service, whose disability was
combat-related, and who was honorably discharged; to specify the percentage of the discount as
equal to the percentage of the veteran’s permanent service-comnected disability; to specify
qualification requirements for the discount; to authorize the Legislature to waive the annual
application requirement in subsequert years by general law; and to specify that the provision takes
effect December 7, 2006, is self-executing, and does not require implementing legislation.

YES 94,633 votes

NO 40,484 votes
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NO.8
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 6

EMINENT DOMAIN

Proposing an amendment to the State Constitution to prohibit the transfer of private property taken
by eminent domain to a natural person ot private entity; providing that the Legislature may by
general law passed by a three-fifths vote of the membership of each house of the Legislature
permit exceptions allowing the transfer of such private property; and providing that this
prohibition on the transfer of private property taken by eminent domain is applicable if the petition
of taking that initiated the condemnation proceeding was filed on or after January 2, 2007

YES 84.649 votes

NO votes

46,429

SARASOTA COUNTY CHARTER AMENDMENT

MANDATRORY VOTER VERIFIED PAPER BALLOTS; INDEPENDENT RANDOM AUDITS OF ELECTION
RESULTS; AUDITS REQUIRED BEFORE CERTIFICATION

Amend the Sarasata County Charter to require that, effective January 1, 2008; (1) all County
Voting systems provide a voter verified paper ballot; (2) in addition to election code audits,
mandatory independent random audits of elections results be conducted in every election
comparing hand counts to machine counts; (3) mandatory manual audit of ail paper batlots if
audit discrepancies reach specified thresholds; (4) no election certified unti! all mandatory audits
are complete and any inaccuracies resolved.

YES 73.918 votes
NO 59,479 votes

\m\eﬁ .

Phyllss en, County Judge

Kathy Dent,\S/per\laéor of Elections

@4%%

Paul Mercier, County Commissioner

Total ballots cast in Sarasota County was 142,284 fora 56.80

percent turnout.
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CERTIFICATE OF COUNTY CANVASSING BOARD

STATE OF FLORIDA

Sarasota County

| the undersigned, Kathy Dent, Supervisor of Elections in and for Sarasota County, do
hereby certify that the results stated below to be the true and accurate for the City of
Venice held onthe _7th__ day of _November ,A.D., 2006 as shown by the returns on file

in this office. | hereby certify from said returns as follows

For City Councit Member SEAT 3, the whole number of votes cast was _ 8,932 of which

number,

John Simmonds received _4,674 votes
Ernest Zavodnyik received 4,258 votes
Amendment 1
Amendment Regarding the Suspension or Removal of the Police Chief and Fire Chief
Shali the City of Venice Charter be amended to eliminate the requirement that
the city manager obtain the advice and consent of city councit in order to

suspend or remove the police chief and fire chief?

YES, for the charter amendment 3,993 votes
NO, against the charter amendment 5,302 votes

Amendment 2

Amendment to Change the Finance Director from a Charter Officer to a epartment
Head

Shall the City of Venice Charter be amended to change the position of Finance
Director from a charter officer who serves at the pleasure of city council to a
department head supervised by the city manager?

YES, for the charter amendment 5,026 votes
NO, against the charter amendment 4,028 votes

Amendment 3
Amendment Regarding the Term of Office for Mayor when Filling a Vacancy
Shalf the City of Venice Charter be amended to provide that when filling a
vacancy in the office of mayor that the person elected to fill the vacancy shall be

elected for a term of three years?

YES, for the charter amendment 5,038 votes
NOQ, against the charter amendment 4,147 votes
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Amendment 4
Amendment Regarding Term Limits for the Offices of Mayor and Councilmember
Shall the City of Venice Charter be amended to provide that no person shall
serve as mayor for more than three consecutive elected terms; that no person
shall serve as councilmember for more than three consecutive elected terms;
and that no person shall serve as mayor and as counciimember in any
combination for more than six consecutive elected terms?

YES, for the charter amendment 7,346 votes
NO, against the charter amendment 1,889 votes

i

Phyihs en, County Judge

‘”J@( ey Qﬂuc

KathyTDent, %perv:sor of Elections

G Frie

Paul Mercier, County Commissioner
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CERTIFICATE OF COUNTY CANVASSING BOARD

STATE OF FLORIDA

Sarasota County

We, the undersigned, PHYLLIS GALEN, County Judge, KATHY DENT, Supervisor of
Elections, and PAUL MERCIER, County Commissioner, constituting the Board of County
Canvassers in and for said County, do hereby certify that we met on the 7 th day of
November, A.D., 2008, and proceeded publicly to canvass the votes given for the CITY OF
NORTH PORT GENERAL ELECTION held on the 7th day of September, A.D., 2006, as
shown by the returns on file in this office. We do hereby certify from said returns as follows:

For Commissioner SEAT 4, the whole number of votes cast was __11,055 of which

number,

Jim Blucher received 5,633 _votes

David J. Garofalo received 5,422 votes

For Commissioner SEAT 5, the whole number of votes cast was __11,094 of which
number,
Vanessa Carusone received 6,523 votes

Levko Kios received 4,571 votes

PROPOSED UTILITY BOND REFERENDUM ELECTION

Approval of Utility Revenue Bonds to Finance Improvements of Sewer
Treatment and Reaclaimed Water Systems.

Shall the City of North Port be authorized to {ssue revenue bonds maturing not later than 30
years from their issuance in an aggregate principal amount not exceeding $50,000,000,
interest upon which will not exceed the maximum legal rate, to finance sewer treatment plant
capacity and other related sewer and reclaimed water improvements, which bonds shali be
payable from utifity revenues and legally available impact fees and NOT from ad valorem
property taxes?

YES FORBONDS 8,873 votes
NO AGAINST BONDS 2,256 votes

CHARTER AMENDMENT QUESTION ONE

Presently the Canvassing of the Elections for the North Port City Commission is done at 9:30
A.M. on the day following the Special or General Election. As a result of changes in State
taw, do you favor amending the City Charter to provide the canvassing elections meeting will
be held after certification of bailots by the Supervisor of Elections?

YES for Approval §.683 votes
NO for Rejection 1,977 votes
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CHARTER AMENDMENT QUESTION TWO

Presently the assumption of office meeting where new or reelected Commissioners are sworn
into office is held at 9:30 AM on the second day following the election. As a result of changes
in State law, are you in favor of moving the assumption of office meeting to the day following
certification of ballots by the Supervisor of Elections?

YES for Approval 8,230 votes
NQ for Rejection 1,864 votes
CHARTER AMENDMENT QUESTION THREE

Presently the City Charter requires the City Commission to meet reguiarly not less than once
each month. It has been the past practice of Cities and Counties in Florida not to meet in the
month of August for vacation. Are you in favor of amending the City Charter to require a
regular monthly meeting, except in August?

YES for Approval 7,469 votes
NQ for Rejection 3,582 votes
CHARTER AMENDMENT QUESTION FOUR

Presently the City Charter provides that all general obligation bonds and revenue bonds
issued by the City must be approved by a vote of the majority of the qualified electors of the
City. Are you in favor of amending the City Charter to eliminate the referendum requirement
for revenue bonds which have an independent source of funding and do not require the
pledging of the ad valorem taxing power of the City Commission?

YES for Approval 4.786 votes

NQ for Rejection 5,858 votes

CHARTER AMENDMENT QUESTION FIVE

Presently the City Charter provides for that an emergency ordinance may be enacted by a
vote of four (4) members of the City Commission when deemed necessary for the public
health, safety and welfare of the City. Are you in favor of amending the City Charter to
provide that if the City Commission is unable to meet for reasons beyond their control in
times of an emergency to enact an emergency ordinance relating to the temporary
procurement of goods and services, to delegate that responsibility to the City Manager or to
his designee, to be ratified by the Commission at a subsequent meeting?

YES for Approval 6,711 votes

NQ for Rejection 4,134 votes
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CHARTER AMENDMENT QUESTION SIX

Presently the City Charter requires that resolutions be read in total at a public meeting prior to
adoption. At meetings with more than one resolution to consider, reading in total can be a
time consuming matter. Are you in favor of amending the City Charter to allow resolutions to
be read by their title only prior to being proffered for adoption to the City Commission?

YES for Approval_5.796 votes
km\ %j\(}@for Rejection 5,197 votes
AN

Phyllis@Gale; County

:

Kathy Dént, Sup(éfvnsor of Elections
@\—p A/%UXJA

Paul Mercier, County Commisstoner
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STATE OF FLORIDA
DEPARTMENT OF STATE
Division of Elections

I Kurt S, Brd\&‘nmg@ kqecrt‘:mxy of State of the State of Florida, do
hereby certify that the attached is a true-and correct copy of the
Certificate of Flections. Canvassing  Commission - order for a
‘machine recount of the Representative in Congress, District 13-

race held November 7, 2006, as shown by the records of this

olfice:

“the
o, shis

Secretary of State




CERTIFICATE OF ELECTIONS CANVASSING COMMISSION

STATE OF FLORIDA

We, the undersigned, Jeb Bush, Governor, Tom Gallagher, Chief Financial
Officer, and Daniel Webster, State Senator, constituting the Elections Canvassing
Commission in and for said state, do hereby certify that we canvassed the unofficial
results from the General Election held on November 7, 2006 in the State of Florida,
as shown by the returns on file in the office of the Division of Elections.

Section 102.141(6), Florida Statutes, provides that if the unofficial returns show that
a candidate for any office was defeated or eliminated by one-half of a percent or less
of the total votes cast for that office, the board responsible for certifying the results
of the vote on that race shall order an automatic recount of votes cast in the
geographic jurisdiction of such office. The recount process will be conducted
pursuant to section 102.141(6), Florida Statutes.

Pursuant to section 102.111, Florida Statutes, the Elections Canvassing Commission
is responsible for certifying the returns for all federal, state, and multicounty offices.

Therefore, based on the attached unofficial returns, the Elections Canvassing
Commission is ordering that the following race is subject to a machine recount:

Representative in Congress, District 13

Should the second unofficial returns reflect that a manual recount is warranted
pursuant to section 102.166, Florida Statutes, the Elections Canvassing Commission
directs the Secretary of State, on behalf of the Commission, to order the manual
recount to begin immediately.

Signed this 13th day of November 2006, by Tom Gallagher, Chief Financial Officer,

on behalf of the Elections Canvassing Commission.
—~ T
o

_J ¢ T
Tom Gallagher
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STATE OF FLORIDA
DEPARTMENT OF STATE

Division of Elections

1, Kurt S!Bz‘ownmg, Secretary of State of the State of Florida, do

hereby certify that the attached is a true and correct copy of the

second unofficial Certificate of the Charlotte County Canvassing

Board for the General Election held on-the Seventh day of

November, 2006, as shown by the records of this office.

CGEen wader iy hand wnd the Grioat Seal of
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** Second Unofficial **

CERTIFICATE OF COUNTY CANVASSING BOARD

STATE OF FLORIDA
Charlotte County
We, the undersigned, W. Wayne Woodard , County Judge,
Mac V. Horton . Supervisor of Elections, and
Thomas G. Moare , County Commissioner,

constituting the Board of County Canvassers in and for said County, do hereby certify
that we met on the 14th day of November, A.D., 2006, and proceeded publicly
to canvass the votes given pursuant to the machine recount conducted for the office and
persons listed below, pursuant to Section 102,141, Florida Statutes, herein specified at the
General Election held on the 7 day of November, A.D., 2006, as shown by the retumns
on file in the office of the Supervisor of Elcetions, We do hercby certify from said

returns as follows:

For United States Represcrnitative, Thirteenth Congressional District the whole number of

votes cast was ;:5 l O 5 of which number
Vern Buchanan (REP) received l;k‘-’\'; 7 voles

Christine Jennings (DEM) received L 271D votes
The machine rccount indicates there are L r\ 4 overvotes and undervotces.

Additionally, there are \ ;\ provisional ballots in this race that have

not been canvassed,

County Judge

/R

Supervisor of Elections

Aot

County Commissioner




'STATE OF FLORIDA
- DEPARTMENT OF STATE

Division of Elections

I; Kurt 8. Browning, Secretary of State of the State of Florida, do
hereby certify that the attached is a true-and correct copy of the
second unofficial Certificate of the Desoto County Canvassing

Board for the General Election held on the Seventh day of

November, 2006, as shown by the records of this office.

s Grvdd Sel af the
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#* Second Unofficial **
CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA

DeSoto County

We. the undersigned, Do) T HAL . County Judge,
MALE F. MeEfLets , Supervisor of klections, and
gEEE’g,’ A County Commissioner,

constituting the Board of County Canvassers in and for said County, do hereby certify
I3 o ;
that we met on the T day of November, A.D., 2006, and procecded publicly
to canvass the votes given pursuant to the machine recount conducted for the office and
pretsons isted below, pursuant to Scetion 102,141, Florida Statutes, herein specified at the
Gencral Election held on the 7 day of November. A D.. 2006, as shown by the retumns
on file in the office of the Supervisor of Elections. We do hereby certify from said

returns as follows:

For United States Representative. Thirteenth Congressional District the whole number of

votes cast wis é é 7/ of which number

Vern Buchanan (REP) received 3 /7[5 7votes

Christine Jennings (DEM) received ___-? d S voles
The machine recount indicates there are / 4@ overvowes and undervotes.

Additionally, there are _ 0 provisional ballats in this race that have

not been canvassed.

/?/M //A&J

C‘c\s\hi\r Iudge

/%Z S

Supervisor of Ef fy/ IOI}{

Clr 4 b

Coumy{Comml ssioner




STATE OF FLORIDA
DEPARTMENT OF STATE
Division of Elections

I, Kurt S. Browning, Secretary of State of the State of Florida, do

hereby certify that the attached is a true and correct copy of the
second unofficial Certificate of the Sarasota County Canvassing

Board for the General Election held on the Seventh day of

November, 2006, as shown by the records of this office.

see, the Capitol, this
L D 2007
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** Second Unofficial **
CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA:
Sarasota County

We, the undersigned, Phyllis Galen , County Judge,

Kathy Dent , Supervisor of Elections, and Paul Mercier A

County Commissioner, constituting the Board of County Canvassers in and for said
County, do hercby certify that we met on the 13th day of November, A.D.,
2006, and proceeded publicly to canvass the votes given pursuant to the machine recount
conducted for the offide and persons listed below, pursuant to Section 102.141, Florida
Statutes, herein specifiéd at the General Election held on the 7 day of November, AD.,
2006, as shown by the returns on file in the office of the Supervisor of Elections. We do

hereby certify from said retums as follows:

For United States Represcntative, Thirteenth Congressional District the whole number of

voles cast was 123,901 of which number

Vern Buchanan (REP) received __ 58,535 votes

Christine Jennings (DEM) received 65,366 votes

The machine recount indicates there are __ 18,380 overvotes and undervotes.

Additionally, there are' 0* provisional ballots in this race that have not been

canvassed.

Phiyllis Galen, County Judge

/?r‘/w Q ,m/r

-1 Kath(ﬂDent, Supetvisor of Elections

Paul Mercier, County Commissioner

* A total of 161 provisional ballots were canvassed and accepted by the Canvassing
Board.
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** Second Unofficial **
CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA.
Sarasota County

We, the undersigned, Phyllis Galen , County Judge,

Kathy Dent , Supervisor of Elections, and Paul Mercier s

County Comumnissioner, constituting the Board of County Canvassers in and for said
County, do hereby certify that we met on the 13th day of November, AD.,
2006, and proceeded puiblicly to canvass the votes given pursuant to the machine recount
conducted for the office and persons listed below, pursuant to Section 102.141, Florida
Statutes, herein specified at the General Election held on the 7 day of November, A.D.,
2006, as shown by the returns on file in the office of the Supervisor of Elections. We do

hereby certify from saidlreturns as follows:
For United States Representative, Thirteenth Congressional District the whole number of
votes castwas ___123.901 of which number

Vern Buchanan (REP) received _ 58,535 votes

Christine Jennings (DEM) received _ 65,366 votes

The machine recount indicates there are ___ 18,380 overvotes and undervotcs.
Additionally, there are provisional ballots in this race that have not been

=

) Phyills Galen, Coun?y Judge

Kajhy Dent, Supervisor of Elections

%4%

Paul Mercier, County Commissioner

ooz
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STATE OF FLORIDA
 DEPARTMENT OF STATE

Division of Elections

I, Kt S. Browning, Secretary of State of the State of Florida, do

hereby certify that the attached'is a true and correct copy of the

official Certificate of the Chatlotte County Canvassing Board for

*the General Election held oi'the Seventh day of November, 2006,

as shown by the records of this office:
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_** Official **

CERTIFICATE OF COUNTY CANVASSING BOA. :

STATE OF FLORIDA .
Charlotte County

1AL
We, the undersigned, W. Wayne Woodard, County Judge. M

Supervisor of Elections, and Thomas G. Moore, Chairman of the Board of County

Commissioners, constituting the Board of County Canvassers in and for said
County, do hereby certify that we met on the / ’E(day of November, A.D., 2006,
and proceeded publicly to canvass the votes given for the several offices and
persons herein specified at the General Election held on the 7th day of November,
A.D., 2006 as shown by the retumns on file in the office of the Supervisor of

Elections. We do hereby certify from said returns as follows:

For United States Senator the whole number of votes cast was

of which number 55,027

Katherine Harris (REP) received 22,836  votes

Bill Nelson (DEM) received T31,192 votes
Floyd Ray Frazier (NPA) received T 240 votes
Belinda Noah (NPA) received " 338 votes
Brian Moore (NPA) received 222 votes
Roy Tanner (NPA) received T 199 votes
Lawrence Scott (WRI) received 70 votes
Bernard Senter (WRI) received "0 votes

For United States Representative, Thirteenth Congressional District the whole

number of votes cast was 8,737 of which number

Vern Buchanan (REP) received 4,460 votes
Christine Jennings (DEM) received 4,277 votes

For United States Representative, Fourteenth Congressional District the whole

number of votes cast was 10,262 of which number
Connie Mack (REP) received 6,305 votes
Robert M. Neeld (DEM) received 3,957 votes
Dan (WRI) received 0 votes

Richard Grayson (WRI) received 0 votes
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For United States Representative, Sixteenth Congressional District the whole

number of votes cast was 35,683 of which number
Joe Negron (REP) received 17,348 votes
Tim Mahoney (DEM) received 17,309 votes
Emmie Ross (NPA) received 1,026 votes

For Governor and Lieutenant Governor the whole number of votes cast was

55,286 of which number

Charlie Crist and Jeff Kottkamp (REP) received 32,377  votes

Jim Davis and Daryl L. Jones (DEM) received 21,621 votes
Max Linn and Tom Macklin (REF) received 7735 votes
Richard Paul Dembinsky and Dr. Joe Smith (NPA) received 7205 votes
John Wayne Smith and James J, Kearney (NPA) received T 185  votes
Karl C.C. Behm and Carol Castagnero (NPA) received 163 votes
Omari Musa and Ellen Brickley (WRI) received 0 votes
Piotr Blass and Jinamarie Gallo (WRI) received 70 votes
C. C. Reed and Mr. T (WRI) received 70 votes

For Attomey General the whole number of votes cast was 44,124

of which number

Bill McCollum (REP) received 25,386 votes
Walter "Skip" Campbell (DEM) received 18,738 votes

For Chief Financial Officer the whole mumber of votes cast was 53,565

of which number
Tom Lee (REP) received 27,662 votes
Alex Sink (DEM) received W votes

For Commissioner of Agriculture the whole number of votes cast was 52,640
of which number
Charles H. Bronson (REP) received 31,374 votes
Eric Copeland (DEM) received TT21,266  votes

For State Representative, Seventy-First House District the whole number of votes
24,032 of which number
Michael J. Grant (REP) received 24,025 votes
Robert Peter Rice (WRI) received T 7T votes
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For Board of County Commissioners, District Four the whole number of votes cast

was 53,488 of which number
Richard D. Loftus (REP) received 28,285 votes

Joan Fischer (DEM) received 25,203 votes

For County Miscellaneous Boards, Group Two the whole number of votes cast was

48,106 of which number

" DonLee (REP) received 30,803 votes
Robert Hancik (NPA) received 17,303 votes

We certify that pursuant to Section 102.112, Florida Statutes, the canvassing board
has reconciled the number of persons who voted with the number of ballots

counted and that the certification includes all valid votes cast in the election.

County Judge

Ml Koo

S}Jpervisor of Electiong—

Q—Z/%«"W / T~

Chairman, Board of County Commissioners
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CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA
Charlotte County
We, the undersigned, W. Wayne Woodard, County Judge. Mac V. Horton,

Supervisor of Elections, and Thomas G. Moore, Chairman of the Board of County

Commissioners, constituting the Board of County Canvassers in and for said
County, do hereby certify that we met on the /_’,Tf\day of November, A.D., 2006,
and proceeded publicly to canvass the votes given for the several offices and
persons herein specified at the Nonpartisan Election held on the 7th day of
November, A.D., 2006 as shown by the returns on file in the office of the

Supervisor of Elections. We do hereby certify from said returns as follows:

Retention of Justice R. Fred Lewis of the Supreme Court
YES 33,096 votes
NO 13,888 votes

Retention of Justice Barbara Joan Pariente of the Supreme Court
YES 33,993 votes
NO 13,435 votes

Retention of Justice Peggy A. Quince of the Supreme Court
YES 33,859 votes
NO 13,226 votes

Retention of Judge Darryl C. Casanueva of the Second District Court of Appeal
YES 34,867 votes
NO 12,443 votes

Retention of Judge Charles A. Davis Jr. of the Second District Court of Appeal
YES 34,317 votes
NO 12,371 votes

Retention of Judge Edward C. LaRose of the Second District Court of Appeal
YES 33,556 votes
NO 12,659 votes

Retention of Judge E.J. Salcines of the Second District Court of Appeal
YES 32,694 votes
NO 13,402 votes
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Retention of Judge Thomas E. Stringer Sr. of the Second District Court of Appeal
YES 33,570 votes
NO 12,544 votes
For Circuit Judge, Twentieth Judicial Circuit, Group Twenty-Nine the whole

number of votes cast was 46,131 of which number

Miguel C. Fernandez III received 18,458 votes
Lynne E. Dailey received 27,673 votes

For Circuit Judge, Twentieth Judicial Circuit, Group Thirty the whole number of

votes cast was 45,524 of which number

Liz Adams received 28,836 votes
Franklin B. Mann Jr. received 16,688 votes

We certify that pursuant to Section 102.112, Florida Statutes, the canvassing board
has reconciled the number of persons who voted with the number of ballots

counted and that the certification includes all valid votes cast in the election.

County Judge

“Ne . Ml

S@ervisor of Elections /)

'éf( MQ-W TR~

Chairman, Board of County Commissioners
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CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA
Charlotte County
We, the undersigned, W. Wayne Woodard, County Judge, Mac V. Horton,

Supervisor of Elections, and Thomas G. Moore, Chairman of the Board of County

Commissioners, constituting the Board of County Canvassers in and for said
County, do hereby certify that we met on the /7:ifwday of November, A.D., 2006,
and proceeded publicly to canvass the votes given for Proposed Amendments to
the Constitution of the State of Florida and local referendums on the 7th day of
November, A.D., 2006 as shown by the returns on file in the office of the

Supervisor of Elections. We do hereby certify from said returns as follows:

NO.1
CONSTITUTIONAL AMENDMENT
ARTICLE I, SECTION 19

STATE PLANNING AND BUDGET PROCESS

Proposing amendments to the State Constitution to limit the amount of nonrecurring general
revenue which may be appropriated for recurring purposes in any fiscal year to 3 percent of the
total general revenue funds estimated to be available, unless otherwise approved by a three-fifths
vote of the Legislature; to establish a Joint Legislative Budget Commission, which shall issue
long-range financial outlooks; to provide for limited adjustments in the state budget without the
concurrence of the full Legislature, as provided by general law; to reduce the number of times
trust funds are automatically terminated; to require the preparation and biennial revision of a long-
range state planning document; and to establish a Government Efficiency Task Force and specify
its duties.

YES 29,582 votes
NO 21,054 votes
NO.3 :
CONSTITUTIONAL AMENDMENT
ARTICLE XI, SECTION 5

REQUIRING BROADER PUBLIC SUPPORT FOR CONSTITUTIONAL AMENDMENTS OR REVISIONS

Proposes an amendment to Section 5 of Article XI of the State Constitution to require that any
proposed amendment to or revision of the State Constitution, whether proposed by the Legislature,
by initiative, or by any other method, must be approved by at least 60 percent of the voters of the
state voting on the measure, rather than by a simple majority. This proposed amendment would
not change the current requirement that a proposed constitutional amendment imposing a new
state tax or fee be approved by at least 2/3 of the voters of the state voting in the election in which
such an amendment is considered.

YES 32,311 votes
NO 20,391 votes
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NO. 4
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 27

PROTECT PEOPLE, ESPECIALLY YOUTH, FROM ADDICTION, DISEASE, AND OTHER HEALTH
HAZARDS OF USING TOBACCO

To protect people, especially youth, from addiction, disease, and other health hazards of using
tobacco, the Legislature shall use some Tobacco Settlement money annually for a comprehensive
statewide tobacco education and prevention program using Centers for Disease Control best
practices, Specifies some program components, emphasizing youth, requiring one-third of total
annual funding for advertising. Annual funding is 15% of 2005 Tobacco Settlement payments to
Florida, adjusted annually for inflation. Provides definitions. Effective immediately.

This amendment requires state government to appropriate approximately $57 million in 2007 for
the Comprehensive Statewide Tobacco Education and Prevention Program. Thereafter, this
amount will increase annually with inflation. This spending is expected to reduce tobacco
consumption. As a result, some long-term savings to state and local government health and
insurance programs are probable, but indeterminate. Also, minor revenue loss to state government
is probable, but indeterminate.

YES 31,657 votes
NO 21,680 votes
NO.6

CONSTITUTIONAL AMENDMENT
ARTICLE VII, SECTION 6, ARTICLE X1I, SECTION 26

INCREASED HOMESTEAD EXEMPTION
Proposing amendment of the State Constitution to increase the maximum additional homestead

exemption for low-income seniors from $25,000 to $50,000 and to schedule the amendment to
take effect January 1, 2007, if adopted.

YES 41,314 votes
NO 12,982 votes
NO.7
CONSTITUTIONAL AMENDMENT
ARTICLE VII, SECTION 6

PERMANENTLY DISABLED VETERANS’ DISCOUNT ON HOMESTEAD AD VALOREM TAX

Proposing an amendtment to the State Constitution to provide a discount from the amount of ad
valorem tax on the homestead of a partially or totally permanently disabled veteran who is age 65
or older who was a Florida resident at the time of entering military service, whose disability was
combat-related, and who was honorably discharged; to specify the percentage of the discount as
equal to the percentage of the veteran’s permanent service-conmected disability; to specify
qualification requirements for the discount; to authorize the Legislature to waive the annual
application requirement in subsequent years by generat law; and to specify that the provision takes
effect December 7, 2006, is self-executing, and does not require implementing legisiation.

YES 41,041 votes
NO 12,537 votes



1830

** Official **

NO.8
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 6

EMINENT DOMAIN

Proposing an amendment to the State Constitution to prohibit the transfer of private property taken
by eminent domain to a natural person or private entity; providing that the Legislature may by
general law passed by a three-fifths vote of the membership of each house of the Legislature
permit exceptions allowing the transfer of such private property; and providing that this
prohibition on the transfer of private property taken by eminent domain is applicable if the petition
of taking that initiated the condemnation proceeding was filed on or after January 2, 2007.

YES 37,267 votes
NO 14,936 votes
COUNTY REFERENDUM

ESTABLISH ENVIRONMENTALLY SENSITIVE LANDS PROGRAM AND BOND
REFERENDUM FOR THE ACQUISITION OF ENVIRONMENTALLY SENSITIVE LANDS.

Shall Charlotte be authorized to issue bonds over the life of an environmentally sensitive lands
program in an aggregate principal amount not exceeding seventy-seven million dollars
(877,000,000) bearing interest not exceeding the maximum lawful rate, to finance the acquisition
of environmentally sensitive lands, payable from ad valorem taxes not exceeding 0.20 mills for a

period of twenty (20) years from issuance of such bonds.
YES 27,774 FOR BONDS
NO 24,488 AGAINST BONDS

We certify that pursuant to Section 102,112, Florida Statutes, the canvassing board
has reconciled the number of persons who voted with the number of ballots

counted and that the certification includes all valid votes cast in the election.

County Judge

M e . Nt

Suaer/visor of Elections

e O S

Chairman, Board of County Commissioners

Total ballots cast in Charlotte County was 55,74 fora 47.57% percent
turnout.



STATE OF FL‘(}RI‘DA
DEPARTMENT OF STATE
Division of Elections

I, Kurt S. Browning, Secretary of State of the State of Florida, do

hereby certify that the attached is a true and correct copy of the

officiat Certificate of the Desoto County Canvassing Board for

the General Election held on the Seventh day of November; 2006,

as shown by the records of this office.

Given wnder piy hand and ihe Grear Seal of thié
State of Florida, o Tallaha the Capitol, this
the 3 day.of Janer A, D, 2007,
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CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA
Desoto County
We, the undersigned, Do) T AL , County Judge,
MAEE ﬁ,dé,#Lg?;}. R Supervisor of  Elections. and
Feeey 4. MLl , Chairman of the Board of County
Commissioners, constituting the Board of County Canvassers in and for said
County, do hereby certify that we met on the __/ Z’“(" day of November,

A.D.. 2006, and proceeded publicly to canvass the votes given for the several

ottices and persons herein specified at the General Election held on the 7th day of
November, A.D., 2006 as shown by the returns on file in the office of the

Supervisor of Elections. We do hereby certify from said returns as follows:

For United States Senator the whole number of votes cast was b /9 o
which number
Katherine Harvis (REP) received AFG T votes
Rill Nelson (DEM) received 36 Sl votes
Floyd Ray Frazier (NPA) received /9 votes
Belinda Noah (NPA) received SH votes
Brian Moore (NPA) received /9 votes
Roy Tanner (NPA) received (& vates
Lawrence Scott (WRJ) received ©  votes

Bernard Senter (WR1) received O votes

For United States Representative, Thirteenth Congressional District the whole
number of votes cast was G529 of which number
Vern Buchanan (REP) received SUT! votes
Churistine Jennings (DEM) received 3058 votes

For Governor and Lieutenant Governor the whole number of votes cast was
733 7‘? of which number
Charlie Crist and Jeff Kottkamp (REP) received 3785 votes
Jim Davis and Dary} L. Jones (DEM) received A603  votes

Max Linn and Tom Macklin (REF) received (33 votes
Richard Paul Dembinsky and Dr. Joe Smith (NPA) received R4 votes
John Wayne Smith and James J. Keamey (NPA) received A9 votes

Karl C.C. Behm and Carol Castagnero (NPA) received 4 votes
Omari Musa and Ellen Brickley (WRI) received O voles
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Piowr Bluss and Jinamarie Gallo (WRI) received £ voles

C. C. Reed and Mr. T (WRI) received ¢ votes

For Attomey General the whole number of votes cast was 4467 of which
number

Bill McCollum {REP) received 76 votes

Walter "Skip" Campbell (DEM) received K757 votes

For Chief Financial Officer the whole number of votes cast was __ @ /95" of
which number
Tom Lee (REP) received ___ S/6-3  voles
Alex Sink (DEM) received 3032 votes

For Commissioner of Agriculture the whole number of votes cast was
&4/ G of which number
Charles H. Bronson (REP) received Yo7l votes
Eric Copeland (DEM) received RS HO votes

For Board of County Commissioners, District Four the whole number of votes cast
was _ @SS of which number

Forest "Mel" Jackson (REP) received 2539 votes

Elton A. Langford (DEM) received Lolt votes

We certify that pursuant to Section 102.112, Florida Statutes, the canvassing
board has reconciled the number of persons who voted with the number of’
ballots counted and that the certification includes all valid votes cast in the
election.

County Judge

il Z e

Supervisor of Elections /
™

Chai?’{an, Board of County Comimissioners
o

P
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CERTIFICATE OF COUNTY CANVASSING BOARD

- STATE OF FLORIDA
Desoto County
We, the undersigned, Dor) T AL , Counvy Judge,
MAEEL F Ué/?LEg,( Supervisor ~ of  Elections,  and
FEEFY 4. Hitt , Chairman of the Board of County

Comimissioners, constituting the Board of County Canvassers in and for said
County, do hereby certify that we met on the  / 7_':":__ day of November,
A.D., 2006, and proceeded publicly to canvass the votes given for the several
offices and persons herein specified at the Nonpartisan Election held on the 7th
day of November, AN, 2006 as shown by the returns on file in the office of the

Supervisor of Elections, We do hereby certify from said returns as follows:

Retention of Justice R. Fred Lewis of the Supreme Court
YES 3617 votes
NO 1951 votes

Retention of Justice Barbara Joan Pariente of the Supreme Court
YES T4T6  votes
NO o votes

Retentjon of Justice Pegpy A. Quince of the Supreme Court
YES S/ vores

NO {997 vores

Retention of Judge Darryl C. Casanucva of the Second District Court of Appeal
YES _ S&I T votes
NO 433 votes

Retention of Judge Charles A. Davis Jr. of the Second District Court of Appeal
YES __ FT63  votes
NO 1788 votes

Retention of Judge Edward C. LaRose of the Second District Court of Appeal
YLS _____._E_‘S;STQ__ votes

NO (491  votes

Retention of Judge E.J. Salcines of the Sevond District Court of Appeal
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YES 48R votes
NO (283 votes

Retention of Judge Thomas E. Stringer Sr. of the Second District Court of Appeal
YES SE{  votes
NO (8§87 votes

For Circuit Judge, Twelfth Tudicial Circuit, Group Twenty-One the whole number

of votes cast was _ S S Y¥  of which number
Rochelle Taylor Curley received __RETE  votes

Preston DeVilbiss Jr. received A9 Sgé votes

We certify that pursuant to Section 102.112, Florida Statutes, the canvassing
board has reconciled the number of persons who voted with the number of
ballots counted and that the certification includes all valid votes cast in the
election.

County Judge

Ul 74645

Supervisor of Elections

Jp——

f',’/ ,)‘ sy /,. QL/Z‘C/

Lhalrman /Board of County Commissioners
vy

r

G
fr
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CERTIFICATE OF COUNTY CANVASSING BOARD

STATE OF FLORIDA

Desoto County
We, te undersigned, DoA T AL . County Judge,
MABE £ pEHLEY . Supervisor  of  Elections,  and

JEEEY. 4. gHee_ | Chairman of the Board of County

Commissioners, constituting the Board of County Canvassers in and for said

County, do hereby certify that we met on the / ’7{{"' day of November,
AD, 2006, and proceeded publicly to capvass the votes given for Proposed
Amendments to the Constitution of the State of Florida and local reterendums on
the 7th day of November, A.D., 2006 as shown by the retums on file in the office

of the Superviser of Elections. We do hereby certify from said returns as follows:

NO. 1
CONSTITUTIONAL AMENDMENT
ARTICLE IIL SECTION 19

STATE PLANNING AND BUDGET PROCESS

Proposing amendments to the State Constitution to limit the amount of nonreewring general
revenue which may be appropriated for recurring purposes in any fiscal year to 3 percent of the
total general revenue funds estimated to be available, unjess otherwise approved by a three-fifths
vote of the Legislature; to establish a Joint Legislative Budget Commission, which shall issue
long-range financial outlooks; to provide for limited adjustments in the swute budget without the
concurrence of the full Legislature, as provided by general law; to reduce the number of times
wrust {unds are automatically terminated; to require the preparation and biennial revision of a long-
range state planning document; and to establish a Government Efficiency Task Force and specify
its duties.

YES AR votes
NO ___%5_’_?_{_____ votes

NO.3
CONSTITUTIONAL AMENDMENT
ARTICLE X1, SECTION 5

REQUIRING BROADER PUBLIC SUPPORT FOR CONSTITUTIONAL AMENDMENTS OR REVISIONS

Proposes an amendment to Section 5 of Article X1 of the State Constitution to require that any
proposed amendment to or revision of the State Constitution, whether proposed by the Legislatre,
by taitiative, or by any other method, must be approved by at least 60 percent of the voters of the
stale voting on the measure, rather than by a simple majority. This proposed amendment would
not change the current requirement that a proposed constitutional amendment imposing a new
state tax or fee be approved by at feast 2/3 of the voters of the state voting in the clection in which
such an amendment is considered.

YES 39S votes
NO QL votes
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NO. 4
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 27

PROTECT PEQPLE, FSPECIALLY YOUTH, FROM ADDICTION, DISEASE, AND OTHER HEALTH
HAZARDS OF USING TOBACCQ

To protect people, especially youth, from addiction, disease, and other health hazards of using
tobacco, the Legislature shall use some Tobacca Settement money annual]y for a comprehensive
statewide tobacco education and prevention program using Centers for Disease Control best
practices. Specifies some program compusicnts, emphasizing youth, requiring one-third of total
annual funding for advertising. Annual funding s 15% of 2005 Tobacco Settlement payments (o
Florida, adjusted annually for inflation. Provides definitions. Effective immediately.

This amendment requires siate govemment to appropriate approximately $57 million in 2007 for
the Camprehassive Statewide Tobacce Education and Prevention Program. Thereafier, this
amount will increase annually with inflation. This spending is expected to reduce tobacco
consumption. As a result, some long-term savings to state and local government health and
insurance programs are probable, but indeterminate. Also, minor revenue 1oss 10 stale goverument
is probable, but indeterminale.

YES _*_@jf_{s’___ votes

NO 2233 votes

NO.6
CONSTITUTIONAL AMENDMENT
ARTICLE V1§, SECTION 6, ARTICLL XII, SECTION 26

INCREASED HOMESTEAD EXEMPTION

Proposing amendment of the Stale Constitution to increase the maximum additional homestead
excmption for low-incormne seniors from $25,000 to $50,000 and to schedule the amendment to
take effect January 1, 2007, if adopted.

YES 4819 votes
NO (4 30 votes

NO.7
CONSTITUTIONAL AMENDMENT
ARTICLE V1L, SECTION 6

PERMANENTLY DISABLED YETERANS' DISCOUNT ON HHOMESTEAD AD VALOREM TAX

Proposing an amendiment to the State Constitution to provide a discount from the amount of ad
valorem tax on the homestead of a partially or totally permanently disabled veteran wha is age 63
or older who was a Florida resident at the time of entering military service, whose disability was
combat-related, and who was honorably discharged; o specify the percentage of the discount as
equal (o the percentage of the veteran’s permanent scrvice-comnected disability; to specify
qualification requirements for the discount; to authorize the Legislature to waive the annual
application requirement in subsequent years by general law; and tu specity that the provision takes
effect December 7, 2006, is self-executing, and does not require implementing legislation.

YES _ SO25  votes
NO /178 votes
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NO.8
CONSTITUTTONAL AMENDMENT
ARTICLE X, SECTION 6

EMINENT DOMAIN

Propesing an amendment to the State Constitution to prohibit the transfer of private property taken
by emynent domain to a natural person or private entity; providing that the Legislatwe may by
general law passed by a three-fifthe vote of the membership of each house of the Legislature
permit exceptions allowing the transfer of such private property; and providing that this
prohibition on the transfer of private property taken by eminent domain is applicable if the petition
of taking that initiated the condemnation proceeding was fiied on or after January 2, 2007.

YES HYATS votes
NO ] 727 votes

Enter county referendums here

We certify that pursuant to Sectjon 102.112, Florida Statutes, the canvassing
board has reconciled the number of persons who voted with the number of
ballots counted and that the certification includes all valid votes cast in the
election.

County Judge

%&Z?A/@A@

Supervisor of Electiony’

m/ : 1wy /) ZM,C/

Chaiprrn, Bpﬁtd of County Commissioners

Total ballots cast in Desoto County was é (' 70’2 [ora ‘f 2.55 percent

tumout.
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STATE OF FLORIDA
DEPARTMENT OF STATE
Division of Elections

I, Kurt S. Browning, Secretary of State of the Statebf Florida, do
hereby certify that the attached is a true and correct copy of the
official Certificate of the Hardee County Canvassing Board for
tﬁe General Election held on the Seventh day of November, 2006,

as shown by the records of this office.

1l and the Grear Seal of the
Stareaf Florida: at Talle ee, the Capitod, this

she 3 day of Jemary, A, D
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CERTIFICATE OF COUNTY CANVASSING BOARD SR
STATE OF FLORIDA B
Hardee County

We, the undersigned, ALY
§t§£d\4\ 1] ccer o , Supervisor of  Elections,
Rodert R Spithe Se , Chairman of the Board of County
Commissioners, constituting the Board of County Canvassers in and for said
County, do hereby certify that we met on the ]H‘ day of November,

A.D., 2006, and proceeded publicly to canvass the votes given for the several

offices and persons herein specified at the General Election held on the 7th day of
November, A.D., 2006 as shown by the returns on file in the office of the

Supervisor of Elections. We do hereby certify from said returns as follows:
For United States Senator the whole number of votes cast was 5 5371  of

which number
Katherine Harris (REP) received 22 V57T votes

Bill Nelson (DEM) received _ 0, 3 Q 8 votes

Floyd Ray Frazier (NPA) received | & votes
Belinda Noah (NPA) received 11 votes

Brian Moore (NPA) received 1 votes
Roy Tanner (NPA) received q votes
Lawrence Scott (WRI) received O votes
Bernard Senter (WRI) received @) votes

For United States Representative, Thirteenth Congressional District the whole
number of votes cast was 513 /5 of which number
* Pleose. See londuck o % Vern Buchanan (REP) received 2637 yotes
€ lectien Report —Wé—.——
Christine Jennings (DEM) received /& & votes

For Governor and Lieutenant Governor the whole number of votes cast was
H ;3 q of which number
Charlie Crist and Jeff Kottkamp (REP) received 2 3 80 votes
Jim Davis and Daryl L. Jones (DEM) received |, T 30} votes
Max Linn and Tom Macklin (REF) received Q [6) Q votes

Richard Paul Dembinsky and Dr. Joe Smith (NPA) received T votes
John Wayne Smith and James J. Kearney (NPA) received ;lg ) votes
Karl C.C. Behm and Carol Castagnero (NPA) received 1 votes

Omari Musa and Ellen Brickley (WRI) received { } votes
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Piotr Blass and Jinamarie Gallo (WRI) received @) votes

C. C. Reed and Mr. T (WRI) received O votes
For Attorney General the whole number of votes cast was A Y 2 () of which
number
Bill McCollum (REP) received __J), § Q 2 votes
Walter "Skip" Campbell (DEM) received [, 5 9 votes
For Chief Financial Officer the whole number of votes cast was L]' 293 of
which number

Tom Lee (REP) received Q, 403 votes
Alex Sink (DEM) received _| l 19 O votes

For Commissioner of Agriculture the whole number of votes cast was

H Yy }ﬁ of which number
Charles H. Bronson (REP) received 3‘ of votes

Eric Copeland (DEM) received | 2 1] votes

We certify that pursuant to Section 102.112, Florida Statutes, the canvassing
board has reconciled the number of persons who voted with the number of
ballots counted and that the certification includes all valid votes cast in the

County Judge
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CERTIFICATE OF COUNTY CANVASSING BOARD, .
STATE OF FLORIDA Tt

Hardee County
We, the undersigned, Moscus Ezelle ft‘\{, Aiid Cot
hﬂm Ugge,H s Supervisor of Elections, and
Wobed \R Saatk  Je , Chairman of the Board of County
Comumissioners, constituting the. Board of County Canvassers in and for said
County, do hereby certify that we met on the 1 th day of November,

A.D., 2006, and proceeded publicly to canvass the votes given for the several
offices and persons herein specified at the Nonpartisan Election held on the 7th
day of November, A.D., 2006 as shown by the returns on file in the office of the

Supervisor of Elections. We do hereby certify from said returns as follows:

Retention of Justice R. Fred Lewis of the Supreme Court

YES 2 3 3 33 votes
NO .55 T votes

Retention of Justice Barbara Joan Pariente of the Supreme Court

YES 2,24 \ votes
NO \‘!950 votes

Retention of Justice Peggy A. Quince of the Supreme Court

YES 2.3 80 votes
NO ,_.L_\:L&é;mtes

Retention of Judge Darryl C. Casanueva of the Second District Court of Appeal

YES 2 (n(o votes
NO 5 H votes

Retention of Judge Charles A. Davis Jr. of the Second District Court of Appeal

YES 2 333 votes
NO [ ‘zg}l votes

Retention of Judge Edward C. LaRose of the Second District Court of Appeal
YES | L) lo votes
NO _ i 47 2 votes

Retention of Judge E.J. Salcines of the Second District Court of Appeal
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YES JQrQ_(QQ__votes
NO | 537 votes

Retention of Judge Thomas E. Stringer Sr. of the Second District Court of Appeal

YES ,2 30\& votes
NO _} SC\\ votes

For Circuit Judge, Tenth Judicial Circuit, Group Twenty-Seven the whole number

of votes cast was 3 M9 iﬁ of which number
Ernest M. Jones received 1 1o 19 votes
David R. Carmichael received \ 8 | | votes

For School Board, District One the whole number of votes cast was L{ QOQ
of which number
DorrHerndonreeetved votes

Joe H. Jones received ,,? ) L 1 votes

Paul G. Samuels received ,2 0 (92 votes

For School Board, District Three thexwhole number of votes cast was

of which number
votes
Gina Neuhoferxeceived votes
For School Board, District Four the whole number of votes cast was
of which number
William Glenn Berpgns received votes
Kim Barwick Hanshawseceived votes
Janice Platt received votes
For School Board, District Five the whole humber of votes cast was
of which number
George Wendell Cottodreceived votes
Brian D. Pohl resgived votes

We certify that pursuant to Section 102.112, Florida Statutes, the canvassing
board has reconciled the number of persons who voted with the number of
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ballots counted and that the certification includes all valid votes cast in the
election.

County Judge
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CERTIFICATE OF COUNTY CANVASSING BOARD .
STATE OF FLORIDA '

Hardee County
We, the undersigned, Marcus Z;d/e, {
\ &C«q U sserd R Supervisor of Elections,

. . , Chairman of the Board of County
Commissioners, constituting the Board of County Canvassers in and for said
County, do hereby certify that we met on the / Z A day of November,
AD., 2006, and proceeded publicly to canvass the votes given for Proposed
Amendments to the Constitution of the State of Florida and local referendums on
the 7th day of November, A.D., 2006 as shown by the returns on file in the office

of the Supervisor of Elections. We do hereby certify from said returns as follows:

NO.1
CONSTITUTIONAL AMENDMENT
ARTICLE ITI, SECTION 19

STATE PLANNING AND BUDGET PROCESS

Proposing amendments to the State Constitution to limit the amount of nonrecurring general
revenue which may be appropriated for recurring purposes in any fiscal year to 3 percent of the
total general revenue funds estimated to be available, unless otherwise approved by a three-fifths
vote of the Legislature; to establish a Joint Legislative Budget Commission, which shall issue
long-range financial outlooks; to provide for limited adjustments in the state budget without the
concurrence of the full Legislature, as provided by general law; to reduce the number of times
trust funds are automatically terminated; to require the preparation and biennial revision of a long-
range state planning document; and to establish a Government Efficiency Task Force and specify
its duties.

YES 2 20 Z votes
NO o HO votes
NO.3

CONSTITUTIONAL AMENDMENT
ARTICLE XI, SECTION 5

REQUIRING BROADER PUBLIC SUPPORT FOR CONSTITUTIONAL AMENDMENTS OR REVISIONS

Proposes an amendment to Section 5 of Article XI of the State Constitution to require that any
proposed amendment to or revision of the State Constitution, whether proposed by the Legislature,
by initiative, or by any other method, must be approved by at least 60 percent of the voters of the
state voting on the measure, rather than by a simple majority. This proposed amendment would
not change the current requirement that a proposed constitutional amendment imposing a new
state tax or fee be approved by at least 2/3 of the voters of the state voting in the election in which

such an amendment is considered.
YES & 4 \\'\ votes
NO \ 7 8 LD votes

e
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NO. 4
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 27

PROTECT PEOPLE, ESPECIALLY YOUTH, FROM ADDICTION, DISEASE, AND OTHER HEALTH
HAZARDS OF USING TOBACCO

To protect people, especially youth, from addiction, disease, and other health hazards of using
tobacco, the Legislature shall use some Tobacco Settlement money annually for a comprehensive
statewide tobacco education and prevention program using Centers for Disease Control best
practices. Specifies some program components, emphasizing youth, requiring one-third of total
annual funding for advertising. Annua} funding is 15% of 2005 Tobacco Settlement payments to
Florida, adjusted annually for inflation. Provides definitions. Effective immediately.

This amendment requires state government to appropriate approximately $57 million in 2007 for
the Comprehensive Statewide Tobacco Education and Prevention Program. Thereafter, this
amount will increase annually with inflation. This spending is expected to reduce tobacco
consumption. As a result, some long-term savings to state and local government health and
insurance programs are probable, but indeterminate. Also, minor revenue loss to state government
is probable, but indeterminate.

YES Q S votes
NO ], 544 votes

NO. 6
CONSTITUTIONAL AMENDMENT
ARTICLE V11, SECTION 6, ARTICLE XI1, SECTION 26

INCREASED HOMESTEAD EXEMPTION

Proposing amendment of the State Constitution to increase the maximum additional homestead
exemption for low-income seniors from $25,000 to $50,000 and to schedule the amendment to
take effect January 1, 2007, if adopted.

YES :)7, D& O votes
NO | ; N, A0 votes

NO.7
CONSTITUTIONAL AMENDMENT
ARTICLE VII, SECTION ¢

PERMANENTLY DISABLED VETERANS' DISCOUNT ON HOMESTEAD AD VALOREM TAX

Proposing an amendment to the State Constitution to provide a discount from the amount of ad
valorem tax on the homestead of a partially or totally permanently disabled veteran who is age 65
or older who was a Florida resident at the time of entering military service, whose disability was
combat-related, and who was honorably discharged; to specify the percentage of the discount as
equal to the percentage of the veteran’s permanent service-connected disability; to specify
qualification requirements for the discount; to authorize the Legislature to waive the annual
application requirement in subsequent years by general law; and to specify that the provision takes
effect December 7, 2006, is self-executing, and does not require implementing legisiation.

YES Q‘ 2384 votes
NO CISO votes
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NO. 38
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 6

EMINENT DOMAIN

Proposing an amendment to the State Constitution to prohibit the transfer of private property taken
by eminent domain to a natural person or private entity; providing that the Legislature may by
general law passed by a three-fifths vote of the membership of each house of the Legislature
permit exceptions allowing the transfer of such private property; and providing that this
prohibition on the transfer of private property taken by eminent domain is applicable if the petition
of taking that initiated the condemnation proceeding was filed on or after January 2, 2007.

YES o?‘ 80 J votes
NO | !L[ | 8 votes

Enter county referendums here

We certify that pursuant to Section 102.112, Florida Statutes, the canvassing
board has reconciled the number of persons who voted with the number of
ballots counted and that the certification includes all valid votes cast in the
election.

County Judge

Total ballots cast in Hardee County was fora percent

turnout.



STATE OF FLORIDA
DEPARTMENT OF STATE

Division of Elections

I, Kurt S Browning, Secretary of State of the State of Florida, do

hereby certify that the attached is a true and correct copy of the

official Certificate of the Manatee County Canvassing Board for

i th‘e General Flection held on the Seventh day of November, 2006,

as shown by the records of this office.

Seal of the
he Capiiel, this
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CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA

Manatee County

We, the undersigned, Robert Farrance s denty :J udge,
Robert Sweat ) Supervisor of Elections, and
Ioe Mc Clash , Chairman of the Board of County

Commissioners, constituting the Board of County Canvassers in and for séid
County, do hereby certify that we met on the 17" day of November,
A.D., 2006, and proceeded publicly to canvass the votes given for the several
offices and persons herein specified at the General Election held on the 7th day of
November, A.D., 2006 as shown by the returns on file in the office of the

Supervisor of Elections. We do hereby certify from said returns as follows:

For United States Senator the whole number of votes cast was 39 @& 5 of

which number

Katherine Harris (REP) received ﬂa 1/ 3 votes
Bill Nelson (DEM) received _ 55 /6H  votes
Floyd Ray Frazier (NPA) received 3 Y ﬂ votes
Belinda Noah (NPA) received &f Z [ votes

Brian Moore (NPA) received é{ 50 votes
Roy Tanner (NPA) received ﬁi ‘_‘[ votes

Lawrence Scott (WRI) received / votes

Bernard Senter (WRI) received O votes

For United States Representative, Eleventh Congressional District the whole
number of votes cast was > QE 2 of which number

Eddie Adams Jr. (REP) received 3 ) [Q votes
Kathy Castor (DEM) received & 760 votes

Jim Greenwald (WRI) received O votes
R. J. Spencer (WRI) received votes

For United States Representative, Thirteenth Congressional District the whole

number of votes cast was 9‘-"5 5 i of which number
Vern Buchanan (REP) received 5 Q/ / 2 votes

Christine Jennings (DEM) received Y4 L{jl votes
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For Governor and Lieutenant Governor the whole number of votes cast was

__}_O_O_Q’)g of which number

Charlie Crist and Jeff Kottkamp (REP) received 5&) 35 votes

Jim Davis and Daryl L. Jones (DEM) received S 5_‘_{ Z votes

Max Linn and Tom Macklin (REF) received _8_7____5______ votes

Richard Panl Dembinsky and Dr. Joe Smith (NPA) received (ﬁ 3 @ votes
John Wayne Smith and James J. Kearney (NPA) received é)a / votes
Karl C.C. Behm and Carol Castagnero (NPA) received __/ 7 f:£ votes
Omari Musa and Ellen Brickley (WRI) received O votes

Piotr Blass and Jinamarie Gallo (WRI) received @) votes

C. C. Reed and Mr. T (WRI) received 3 votes

For Attorney General the whole number of votes cast was Y 82 & El of which

number
Bill McCollum (REP) received <244 2 H votes
Walter "Skip" Campbell (DEM) received H3BY 5 votes
For Chief Financial Officer the whole number of votes cast was f b ! @ 5 of

which number

Tom Lee (REP) received UBTO | votes
Alex Sink (DEM) received 4746 { votes

For Commissioner of Agriculture the whole number of votes cast was

3 2 / é 3 of which number
Charles H. Bronson (REP) received (Q! 235 ! votes

Eric Copeland (DEM) received =3 651 8 votes

For State Senator, Eighteenth Senatorial District the whole number of votes cast

was _H 5£ fi of which number

Arthenia L. Joyner (DEM) received 4 LILO .% votes
Eric T. Suntich (WRI) received ) votes

For State Representative, Sixty-Ninth House District the whole number of votes

cast was 8 5 '75 of which number

Laura A. Benson (REP) received /36 6 votes

Keith Fitzgerald (DEM) received_/ 50T votes
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For Board of County Commissioners, District Six the whole number of votes cast

was gbb / l of which number

Carol Whitmore (REP) received 5 104 QO votes
Sarah C. Meaker (DEM) received 3q 5 T ! votes

We certify that pursuant to Section 102.112, Florida Statutes, the canvassing
board has reconciled the number of persons who voted with the number of
ballots counted and that the certification includes all valid votes cast in the
election.

County Judge

y AT

Supervisor of Flections

fad 7 Ll

Chair)'ﬁan, oard of County Commissioners
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CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA

Manatee County
We, the undersigned, Robert Farrance , County Judge,
Robert Sweat ) Supervisor of Elections, and

Joe Mc Clash , Chairman of the Board of County
Commissioners, constituting the Board of County Canvassers in and for said
County, do hereby certify that we met on the 17" day of November,
A.D., 2006, and proceeded publicly to canvass the votes given for the several
offices and persons herein specified at the Nonpartisan Election held on the 7th
day of November, A.D., 2006 as shown by the returns on file in the office of the

Supervisor of Elections. We do hereby certify from said returns as follows:

Retention of Justice R. Fred Lewis of the Supreme Court
YES 032 votes
NO _&6b votes

Retention of Justice Barbara Joan Pariente of the Supreme Court

YES GOF TS voles
NO _ A6 [0 7] votes

Retention of Justice Peggy A. Quince of the Supreme Court

YES _6/028  votes
NO _A5593  votes

Retention of Judge Darryl C. Casanueva of the Second District Court of Appeal

YES Mvotes
NO 5482.. votes

Retention of Judge Charles A. Davis Jr. of the Second District Court of Appeal
YES _©/88Q ___ votes
NO K3632 votes

Retention of Judge Edward C. LaRose of the Second District Court of Appeal

YES _6C 5T votes
NO __8_%_5_‘_0_1___ votes
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Retention of Judge E.J. Salcines of the Second District Court of Appeal

YES _ 59220 votes
NO ) 5 votes

Retention of Judge Thomas E. Stringer Sr. of the Second District Court of Appeal

YES M&_ votes
NO A3 8' 5 votes

For Circuit Judge, Tweltth Judicial Circuit, Group Twenty-One the whole number

of votes cast was & 5 AT b/ of which number
Rochelle Taylor Curley received ‘:&6 45 éé votes

Preston DeVilbiss Jr. received 3 8 votes

For School Board, District Four the whole number of votes cast was

Z L—é 277()  of which number
Bob C. Gause received‘%{’_{'i ) l / votes
Joseph C. Miller Jr. received Hoos Z votes

For Palms of Terra Ceia Community Development District, Seat One the whole

number of votes cast was ?2QO of which number

Edwin C. Bennett received 18 E‘[; votes
Bradford J. Smith received f l QQ votes

For Palms of Terra Ceia Community Development District, Seat Three the whole

number of votes cast was 5:; £ S{ ) of which number
Jacqueline C. Denton received __/ 22 2 votes
Rebecca A. Eiss received __{ © 8 votes

For Lakewood Ranch Community Development District 4, Seat Two the whole
number of votes cast was 5% [ of which number
Anne Fischer received __ A3 2. votes
Carlene M. Smith received __{ / (o votes

Michael H. Spring received { 3 " ; votes

For Waterlefe Community Development District, Seat Three the whole number of

votes cast was H 5 & of which number
Richard G. Donoghue received ’ i { votes
Rosalyn Warner received 9\ l 5 votes
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For East Manatee Fire District, Seat Five the whole number of votes cast was

_LQ_@&_L of which number

Glenn A. Davis received B 5 5 } votes
Kevin O'Neill received 5 ] ol@) votes

For North River Fire District, Seat One the whole number of votes cast was

m of which number
Michael P. Browning received Z 69 Eé votes

Rhonda J. Denmark recetved L\(5 S votes

We certify that pursuant to Section 102.112, Florida Statutes, the canvassing
board has reconciled the number of persons who voted with the number of
ballots counted and that the certification includes all valid votes cast in the

election.
Q’i «éﬁ-b Tl A e R

County Judge

St el

Sup’ervisor of Elections

ok w7l

W&n, Board of County Commissioners
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CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA

Manatee County

We, the undersigned, Robert Farrance , County Judge,
Robert Sweat S Supervisor of Elections, and
Ioe Mc Clash Chairman of the Board of County

Commissioners, constituting the Board of County Canvassers in and for said
County, do hereby certify that we met on the 17" day of November,
A.D., 2006, and proceeded publicly to canvass the votes given for Proposed
Amendments to the Constitution of the State of Florida and local referendums on
the 7th day of November, A.D., 2006 as shown by the returns on file in the office

of the Supervisor of Elections. We do hereby certify from said returns as follows:

NO.1
CONSTITUTIONAL AMENDMENT
ARTICLE III, SECTION 19

STATE PLANNING AND BUDGET PROCESS

Proposing amendments to the State Constitution to limit the amount of nonrecurring general
revenue which may be appropriated for recurring purposes in any fiscal year to 3 percent of the
total general revenue funds estimated to be available, unless otherwise approved by a three-fifths
vote of the Legislature; to establish a Joint Legislative Budget Commission, which shall issue
long-range financial outlooks; to provide for limited adjustments in the state budget without the
concurrence of the full Legislature, as provided by general law; to reduce the number of times
trust funds are automatically terminated; to require the preparation and biennial revision of a long-
range state planning document; and to establish a Government Efficiency Task Force and specify
its duties.

YES 5i / i )) votes
NO 3 63 525 votes

NO.3
CONSTITUTIONAL AMENDMENT
ARTICLE XI, SECTION 5

REQUIRING BROADER PUBLIC SUPPORT FOR CONSTITUTIONAL AMENDMENTS OR REVISIONS

Proposes an amendment to Section 5 of Article XI of the State Constitution to require that any
proposed amendment to or revision of the State Constitution, whether proposed by the Legislature,
by initiative, or by any other method, must be approved by at least 60 percent of the voters of the
state voting on the measure, rather than by a simple majority. This proposed amendment would
not change the current requirement that a proposed constitutional amendment imposing a new
state tax or fee be approved by at least 2/3 of the voters of the state voting in the election in which

such an amendment is considered.
YES _nglg___ votes
No _Y2HTES  votes
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NO.4
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 27

PROTECT PEOPLE, ESPECIALLY YOUTH, FROM ADDICTION, DISEASE, AND OTHER HEALTH
HAZARDS OF USING TOBACCO

To protect people, especially youth, from addiction, disease, and other health hazards of using
tobacco, the Legislature shall use some Tobacco Settlement money annually for a comprehensive
statewide tobacco education and prevention program using Centers for Disease Control best
practices. Specifies some program components, emphasizing youth, requiring one-third of total
annual funding for advertising. Annual funding is 15% of 2005 Tobacco Settlement payments to
Florida, adjusted annually for inflation. Provides definitions. Effective immediately.

This amendment requires state government to appropriate approximately $57 million in 2007 for
the Comprehensive Statewide Tobacco Education and Prevention Program. Thereafter, this
amount will increase annually with inflation. This spending is expected to reduce tobacco

consumption. As a result, some long-term savings to state and local government health and
insurance programs are probable, but indeterminate. Also, minor revenue loss to state government

is probable, but indeterminate.
YES é@ ﬁé :5 votes
NO ‘35’_‘;_/62,‘_5 votes

NO. o6
CONSTITUTIONAL AMENDMENT
ARTICLE VII, SECTION 6, ARTICLE XII, SECTION 26

INCREASED HOMESTEAD EXEMPTION
Proposing amendment of the State Constitution to increase the maximum additional homestead

exemption for low-income seniors from $25,000 to $50,000 and to schedule the amendment to
take effect January 1, 2007, if adopted.

YES 670 /[ C? votes
NO 290/ C/ votes

NO.7
CONSTITUTIONAL AMENDMENT
ARTICLE VIIL, SECTION ¢

PERMANENTLY DISABLED VETERANS’ DISCOUNT ON HOMESTEAD AD VALOREM TAX

Proposing an amendment to the State Constitution to provide a discount from the amount of ad
valorem tax on the homestead of a partially or totally permanently disabled veteran who is age 65
or older who was a Florida resident at the time of entering military service, whose disability was
combat-related, and who was honorably discharged; to specify the percentage of the discount as
equal to the percentage of the veteran’s permanent service-connected disability; to specify
qualification requirements for the discount; to authorize the Legislature to waive the annual
application requirement in subsequent years by general law; and to specify that the provision takes
effect December 7, 2006, is self-executing, and does not require implementing legislation.

YES 6 79 73 votes
NO 2 7202_ votes
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NO.8
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 6

EMINENT DOMAIN

Proposing an amendment to the State Constitution to prohibit the transfer of private property taken
by eminent domain to a natural person or private entity; providing that the Legislature may by
general law passed by a three-fifths vote of the membership of each house of the Legislature
permit exceptions allowing the transfer of such private property; and providing that this
prohibition on the transfer of private property taken by eminent domain is applicable if the petition
of taking that initiated the condemnation proceeding was filed on or after January 2, 2007.

YES _660OT0O votes
NO 27(2 (-/ votes

DUETTE FIRE AND RESCUE DISTRICT CREATION AND AUTHORITY REFERENDUM

In order to obtain a high level of life safety and property protection, Shall the Dueite Fire and
Rescue District be created and authorized to exercise all powers of independent special fire district
as set forth in Chapters 191 and 189 of the Florida Statutes including the authority to levy fees and
charges as set forth in Chapter 2006-352, Laws of Florida.

YES / 7? votes
NO ‘1"7 votes

A REFERENDUM TO INCREASE IMPACT FEES ON NEW CONSTRUCTION IN THE WEST
MANATEE FIRE & RESCUE DISTRICT

Shall West Manatee Fire & Rescue District be allowed to increase impact fees on new

construction only, to pay for new equipment and facilities as necessary to accommodate new
growth?

YES 90 8 [ votes
NO q 20 7 votes
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We certify that pursuant to Section 102.112, Florida Statutes, the canvassing
board has reconciled the number of persons who voted with the number of
ballots counted and that the certification includes all valid votes cast in the

election.
%w L

County Judge

i

Supervisor of Elections

@ el

Chairmgn, Board of County Commissioners
4

Total ballots cast in Manatee County was _Z004 277 fora &0 575 percent

turnout.




STATE OF FLORIDA
DEPARTMENT OF STATE

Division of Elections

I, Kurt S. Browning, Secretary of State of the State of Florida, do

hereby certify that the attached is a true and correct copy of the

official Certificate of the Sarasota County Canvassing Board for
the General Election held on the Seventh day of November, 2006,

as shown by the records of this office.

Givenr wnder my Band and the Gredr Seal of the
State of Florida, wt Tallabu: fie Capitol, this
the 3 iy of Janary, &, D, 2007,
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Kathy Dent

Supervisor of Elections
Sarasota County Florida

MEMORANDUM

To: Dawn K. Roberts, Director
Division of Elections

From: Kathy l\)'ér‘rl( upervisor of Elections
Date: November 18, 2006

Re: Official Election Resuits and Conduct of Election Report

Pursuant to § 102.141 Fla. Stat. enclosed are the Certificates of the County
Canvassing Board certifying the official results for the General, Municial and
Special Elections held on November 7 2006, in Sarasota County and the
Conduct of Election Report.

KD/lw

Enclosures

101 S Washington Blvd, Sarasota FL 34236-6993 « PO Box 4194, Sarasota FL 34230-4194
Phone 941.861.8600 « Fax 941.861.8609 » www.stqelections.com
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CERTIFICATE OF COUNTY CANVASSING']
STATE OF FLORIDA

Sarasota County

of Elections, and Paul Mercier, County Commissioner, constituting the Board of
County Canvassers in and for said County, do hereby certify that we met on the
17th day of November, A.D., 2006, and proceeded publicly to canvass the votes
given for the several offices and persons herein specified at the General Election
held on the 7th day of November, A.D., 2006 as shown by the returns on file in the
office of the Supervisor of Elections. We do hereby certify from said returns as

follows:

For United States Senator the whole number of votes cast was 140,787 of

which number
Katherine Harris (REP) received__ 58,339 votes
Bill Nelson (DEM) received__ 80,177 votes
Floyd Ray Frazier (NPA) received 549 votes
Belinda Noah (NPA) received 692 votes
Brian Moore (NPA) received 604 votes
Roy Tanner (NPA) received 423 votes
Lawrence Scott (WRI) received 3 votes
Bernard Senter (WRI) received 0 votes

For United States Representative, Thirteenth Congressional District the whole
number of votes cast was 124,119 of which number
Vern Buchanan (REP) received 58,632 votes
Christine Jennings (DEM) received 65,487 votes

For Governor and Lieutenant Governor the whole number of votes cast was

140,557 of which number

Charlie Crist and Jeff Kottkamp (REP) received _ 76.198 votes

Jim Davis and Daryl L. Jones (DEM) received 60,214 votes

Max Linn and Tom Macklin (REF) received 2911 votes

Richard Paul Dembinsky and Dr. Joe Smith (NPA) received 440 votes
John Wayne Smith and James J. Kearney (NPA) received 438 votes
Karl C.C. Behm and Carol Castagnero (NPA) received 355 votes
Omari Musa and Ellen Brickley (WRI) received 0 votes

Piotr Blass and Jinamarie Gallo (WRI) received 1 votes
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C. C. Reed and Mr. T (WRI) received 0 votes

For Attomey General the whole number of votes cast was 136.232 of which

number
Bill McCollum (REP) received 72,185 votes
Walter "Skip" Campbell (DEM) received 64,047 votes

For Chief Financia] Officer the whole number of votes cast was 136,134 of which

number
Tom Lee (REP) received 66,965 votes
Alex Sink (DEM) received 69,169 votes

For Commissioner of Agriculture the whole number of votes cast was __135,059
of which number
Charles H. Bronson (REP) received . 79.406 votes
Eric Copeland (DEM) received 55,653 votes
For State Representative, Sixty-Ninth House District the whole number of votes
cast was 43,973 of which number
Laura A. Benson (REP) received 21,539 votes
Keith Fitzgerald (DEM) received 22,434 votes

For State Representative, Seventieth House District the whole number of votes cast

was 64,987 of which number

Doug Holder (REP) received __ 32,868 votes
David Shapiro (DEM) received 32,119 votes

For State Representative, Seventy-First House District the whole number of votes
cast was 11,692 of which number
Michael J. Grant (REP) received 11,687 votes
Robert Peter Rice (WRI) received S votes

For Charter Review Board, District One the whole number of votes cast was
129,452  of which number

Stefan Butz (REP) received 69,151 votes

Michael E. Keisman (DEM) received 60,301  votes
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For Charter Review Board District Two the whole mumber of votes cast was
118,745 of which number
Dan H. McLeroy Jr. (REP) received 76,405 votes
Gaines E. Anderson IIT (NPA) received 42,340 votes

For Charter Review Board District Three the whole number of votes cast was
128,202 of which number
Adam R. Miller (REP) received 68,697 votes
Bryan K. Worthington (DEM) received 59,505 votes

For Charter Review Board District Four the whole number of votes cast

was_128.013  of which number

Charles A. Cooper (REP) received 68,071 votes
Wade Matthews (DEM) received 59,942 votes

For Charter Review Board District Five the whole number of votes cast was
128.432 of which number

Kevin T. Connelly (REP) received 63,361 votes
Deborah J. (Debbie) Trice (DEM) received 65071 votes

For Hospital Board Southern District Seat One the whole number of votes cast
was_128.323  of which number
Gerald M. Phillips (REP) received __ 64,799 votes

Sam George (DEM) received _63.524 votes

We certify that pursuant to Section 102.112, Florida Statutes, the canvassing
board has reconciled the number of persons who voted with the number of
ballots counted and that ¥ge certification includgs all valid votes cast in the
election.

Phyllis @(Qe&n, County Judge }

a9/
- \/(,(fe[m» }Oﬂﬂ{‘

Kathy Dent,/Bupervisor of Elections

Paul Mercier, County Commissioners
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CERTIFICATE OF COUNTY CANVASSING BOARD
STATE OF FLORIDA '

Sarasota County

Ll N
KathiyDext, ervisor

of Elections, and Paul Mercier, County Commissioner, coustituting the Board of

14
We, the undersigned, Phyllis Galen, County Judge,

County Canvassers in and for said County, do hereby certify that we met on the
17th day of November, A.D., 2006, and proceeded publicly to canvass the votes
given for the several offices and persons herein specified at the Nonpartisan
Election held on the 7th day of November, A.D., 2006 as shown by the returns on
file in the office of the Supervisor of Elections. We do hereby certify from said

returns as follows:

Retention of Justice R. Fred Lewis of the Supreme Court
YES___ 86,046 votes
NO _ 32246 votes
Retention of Justice Barbara Joan Pariente of the Supreme Court
YES 87,182 votes
NO 31,522 votes

Retention of Justice Peggy A. Quince of the Supreme Court
YES 86,940 _ votes

NO 30,338 votes

Retention of Judge Darryl C. Casanueva of the Second District Court of Appeal

YES 85403  votes
NO __29.999 votes

Retention of Judge Charles A. Davis Jr. of the Second District Court of Appeal
YES 87.969 votes
NO 27.897 votes

Retention of Judge Edward C. LaRose of the Second District Court of Appeal
YES 87,245 votes
NO 28.201 votes
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Retention of Judge E.J. Salcines of the Second District Court of Appeal
YES 84,358 votes
NO 30,185 votes

Retention of Judge Thomas E. Stringer Sr. of the Second District Court of Appeal
YES 86,550 votes
NO 28.155 votes

For Circuit Judge, Twelfth Judicial Circuit, Group Twenty-One the whole number

of votes cast was 119,464 of which number
Rochelle Taylor Curley received 66,847 votes
Preston DeVilbiss Jr. received 52,617 votes

For Bobcat Trail Community Development District, Seat One the whole number of
votes cast was __440 of which number

John F. Muller received 218 votes

Louis F. Robbio received 222 votes

For Bobcat Trail Community Development District, Seat Two the whole number

of votes cast was ___ 441  of which number

Sandra M. Burns received 226 votes

Kenneth R. Cisewski received 215 votes

For Lakeside Plantation Community Development District, Seat Two the whole
number of votes cast was 288 _ of which number
Gwynne Balson received 126 votes
Edwin L. Meyer received 78 votes

Vincent E. Placanica received 84 votes
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We certify that pursuant to Section 102.112, Florida Statutes, the canvassing

board has reconciled the nymber of persons who voted with the number of
ballots counted and that the\ertification includes all valid votes cast in the
election. \ k

A\NAN \([\ A

Phyﬂis@len, County Judgev N

B ,// ) T
X Lhory W Jiak

I

Kathy Dént, Supé%visor of Elections

@w ,/r/ /PPN

Paul Mercier, County Commiissioner
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STATE OF FLORIDA

Sarasota County

of Elections, and Paul Mercier, County Commissioner, constituting the ‘Board of
County Canvassers in and for said County, do hereby certify that we met on the
17th day of November, A.D., 2006, and proceeded publicly to canvass the votes
given for Proposed Amendments to the Constitution of the State of Florida and
local referendums on the 7th day of November, A.D., 2006 as shown by the returns
on file in the office of the Supervisor of Elections. We do hereby certify from said

returns as follows:

NO.1
CONSTITUTIONAL AMENDMENT
ARTICLE I1I, SECTION 19

STATE PLANNING AND BUDGET PROCESS

Proposing amendments to the State Constitution to limit the amount of nonrecurring general
revenue which may be appropriated for recurring purposes in any fiscal year to 3 percent of the
total general revenue funds estimated to be available, unless otherwise approved by a three-fifths
vote of the Legislature; to establish a Joint Legislative Budget Commission, which shall issue
long-range financial outlooks; to provide for limited adjustments in the state budget without the
concurrence of the full Legislature, as provided by general law; to reduce the number of times
trust funds are automatically terminated; to require the preparation and biennial revision of a long-
range state planning document; and to establish a Government Efficiency Task Force and specify
its duties.

YES 67,266 votes
NO 60,353 votes
NO.3

CONSTITUTIONAL AMENDMENT
ARTICLE XI, SECTION 5

REQUIRING BROADER PUBLIC SUPPORT FOR CONSTITUTIONAL AMENDMENTS OR REVISIONS

Proposes an amendment to Section 5 of Article XI of the State Constitution to require that any
proposed amendment to or revision of the State Constitution, whether proposed by the Legislature,
by initiative, or by any other method, must be approved by at least 60 percent of the voters of the
state voting on the measure, rather than by a simple majority. This proposed amendment would
not change the current requirement that a proposed constitutional amendment imposing a new
state tax or fee be approved by at least 2/3 of the voters of the state voting in the election in which
such an amendment is considered.

YES 73,515 votes

NO 60,525 votes
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NO. 4
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 27

PROTECT PEOPLE, ESPECIALLY YOUTH, FROM ADDICTION, DISEASE, AND OTHER HEALTH
HAZARDS OF USING TOBACCO

To protect people, especially youth, from addiction, disease, and other health hazards of using
tobacco, the Legislature shall use some Tobacco Settlement money annually for a comprehensive
statewide tobacco education and prevention program using Centers for Disease Control best
practices, Specifies some program components, emphasizing youth, requiring one-third of total
annual funding for advertising. Annual funding is 15% of 2005 Tobacco Settlement payments to
Florida, adjusted annually for inflation. Provides definitions. Effective immediately.

This amendment requires state government to appropriate approximately $57 million in 2007 for
the Comprehensive Statewide Tobacco Education and Prevention Program. Thereafter, this
amount will increase annually with inflation. This spending is expected to reduce tobacco
consumption. As a result, some long-term savings to state and local government health and
insurance programs are probable, but indeterminate, Also, minor revenue loss to state government
is probable, but indeterminate.

YES 84,810 votes
NO 50,923 votes
NO. 6

CONSTITUTIONAL AMENDMENT
ARTICLE VII, SECTION 6, ARTICLE XII, SECTION 26

INCREASED HOMESTEAD EXEMPTION

Proposing amendment of the State Constitution to increase the maximum additional homestead
exemption for low-income seniors from $25,000 to $50,000 and to schedule the amendment to
take effect January 1, 2007, if adopted.

YES 96,122 votes
NO 41,532 votes
NO.7

CONSTITUTIONAL AMENDMENT
ARTICLE VII, SECTION 6

PERMANENTLY DISABLED VETERANS’ DISCOUNT ON HOMESTEAD AD VALOREM TAX

Proposing an amendment to the State Constitution to provide a discount from the amount of ad
valorem tax on the homestead of a partially or totally permanently disabled veteran who is age 65
or older who was a Florida resident at the time of entering military service, whose disability was
combat-related, and who was honorably discharged; to specify the percentage of the discount as
equal to the percentage of the veteran’s permanent service-connected disability; to specify
qualification requirements for the discount; to authorize the Legislature to waive the annual
application requirement in subsequent years by general law; and to specify that the provision takes
effect December 7, 2006, is seif-executing, and does not require implementing legislation.

YES 94,753 votes

NO 40,521 votes
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NO.8
CONSTITUTIONAL AMENDMENT
ARTICLE X, SECTION 6

EMINENT DOMAIN

Proposing an amendment to the State Constitution to prohibit the transfer of private property taken
by eminent domain to a natural person or private entity; providing that the Legislature may by
general law passed by a three-fifths vote of the membership of each house of the Legislature
permit exceptions allowing the transfer of such private property; and providing that this
prohibition on the transfer of private property taken by eminent domain is applicable if the petition
of taking that initiated the condemnation proceeding was filed on or after January 2, 2007.

YES 84,753 votes

NO 46,474 votes

SARASOTA COUNTY CHARTER AMENDMENT

MANDATRORY VOTER VERIFIED PAPER BALLOTS; INDEPENDENT RANDOM AUDITS OF ELECTION
RESULTS; AUDITS REQUIRED BEFORE CERTIFICATION

Amend the Sarasota County Charter to require that, effective January 1, 2008; (1) ali County
Voting systems provide a voter verified paper ballot; (2) in addition to election code audits,
mandatory independent random audits of elections results be conducted in every election
comparing hand counts to machine counts; (3) mandatory manual audit of ali paper ballots if
audit discrepancies reach specified thresholds; (4) no election certified until all mandatory audits
are complete and any inaccuracies resoived.

YES 74,026 votes
NO 59,525 votes

We certify that pursuant to Section 102.112, Florida Statutes, the canvassing
board has reconciled the number of persons who voted with the number of
ballots counted and that the certification includes all valid votes cast in the

B WUV

Phylhs 1, County J\ng )

Lj’w thfo /@M ¢

Kathy Dent, /SRlpervisor of Elections

Gl Hriecn

Paul Mercier, County Commissioner

Total ballots cast in Sarasota County was 142,532 fora _ 56.90 percent

turnout.
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CERTIFICATE OF COUNTY CANVASSING BOARD

Ne .
YO HQY 2n

STATE OF FLORIDA 1if

Sarasota County

We, the undersigned, PHYLLIS GALEN, County Judge, KATHY DENT, Supervisor of
Elections, and PAUL MERCIER, County Commissioner, constituting the Board of County
Canvassers in and for said County, do hereby certify that we met on the 17th day of
November, A.D., 2006, and proceeded publicly to canvass the votes given for the CITY OF
VENICE GENERAL ELECTION held on the 7th day of November, A.D., 2008, as shown by
the returns on fite in the office of the Supervisor of Elections. We do hereby certify from said

returns as follows:

For City Council Member SEAT 3, the whole number of votes cast was _8,945 of which

number,

John Simmonds received _4,680 votes
Ernest Zavodnyik received 4,265 votes
Amendment 1
Amendment Regarding the Suspension or Removal of the Police Chief and Fire Chief
Shall the City of Venice Charter be amended to eliminate the requirement that
the city manager obtain the advice and consent of city council in order to

suspend or remove the potice chief and fire chief?

YES, for the charter amendment 4,002 votes
NO, against the charter amendment 5,307 votes

Amendment 2

Amendment to Change the Finance Director from a Charter Officer to a epartment
Head

Shall the City of Venice Charter be amended to change the position of Finance
Director from a charter officer who serves at the pieasure of city councii to a
department head supervised by the city manager?

YES, for the charter amendment 5,035 votes
NO, against the charter amendment 4,033 votes

Amendment 3
Amendment Regarding the Term of Office for Mayor when Filling a Vacancy
Shalt the City of Venice Charter be amended to provide that when filling a
vacancy in the office of mayor that the person elected to fill the vacancy shall be

elected for a term of three years?

YES, for the charter amendment 5,050 votes
NO, against the charter amendment 4,143 votes
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Amendment 4
Amendment Regarding Term Limits for the Offices of Mayor and Councilmember

Shall the City of Venice Charter be amended to provide that no person shall
serve as mayor for more than three consecutive elected terms; that no person
shall serve as councilmember for more than three consecutive elected terms;
and that no person shall serve as mayor and as councilmember in any
combination for more than six consecutive elected terms?

YES, for the charter amendment 7.357 votes
NO, against the charter amendment 1,892 votes

\y ‘
Phyllis@en, County Judge

/;mfttAM A(Mé

Kathy Dent, Sypervisor of Elections

@Jﬁm

Paul Mercier, County Commissioner
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CRECEIVED
CERTIFICATE OF COUNTY CANVASSING BOARD

DEtov or a

STATE OF FLORIDA

Sarasota County

We, the undersigned, PHYLLIS GALEN, County Judge, KATHY DENT, Supervisor of
Elections, and PAUL MERCIER, County Commissioner, constituting the Board of County
Canvassers in and for said County, do hereby certify that we met on the 17th day of
November, A.D., 2006, and proceeded publicly to canvass the votes given for the CITY OF
NORTH PORT GENERAL ELECTION held on the 7th day of November, A.D., 20086, as
shown by the returns on file in the office the Supervisor of Elections. We do hereby certify
from said returns as follows:

For Commissioner SEAT 4, the whole number of votes cast was __11.064 of which

number,

Jim Blucher received 5,639 votes

David J. Garofalo received 5425 votes

For Commissioner SEAT 5, the whole number of votes cast was _11,104 of which
number,
Vanessa Carusone received 6,530 votes

Levko Klos received 4,574 _votes

PROPOSED UTILITY BOND REFERENDUM ELECTION

Approval of Utility Revenue Bonds to Finance improvements of Sewer
Treatment and Reclaimed Water Systems.

Shall the City of North Port be authorized to issue revenue bonds maturing not later than 30
years from their issuance in an aggregate principal amount not exceeding $50,000,000,
interest upon which will not exceed the maximum legal rate, to finance sewer treatment plant
capacity and other related sewer and reclaimed water improvements, which bonds shall be
payable from utility revenues and legally available impact fees and NOT from ad valorem
property taxes?

YES FOR BONDS 8.883 votes
NO AGAINST BONDS 2,256_ votes

CHARTER AMENDMENT QUESTION ONE

Presently the Canvassing of the Elections for the North Port City Commission is done at 9:30
A.M. on the day following the Special or General Election. As a result of changes in State
law, do you favor amending the City Charter to provide the canvassing elections meeting will
be held after certification of ballots by the Supervisor of Elections?

YES for Approval 8,686 votes
NO for Rejection 1,978 votes
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CHARTER AMENDMENT QUESTION TWO

Presently the assumption of office meeting where new or reelected Commissioners are sworn
into office is held at 9:30 AM on the second day following the election. As a result of changes
in State law, are you in favor of moving the assumption of office meeting to the day following
certification of ballots by the Supervisor of Efections?

YES for Approval 8,936 votes
NO for Rejection 1,864 votes

CHARTER AMENDMENT QUESTION THREE

Presently the City Charter requires the City Commission to meet regularly not less than once
each month. it has been the past practice of Cities and Counties in Florida not to meet in the
month of August for vacation. Are you in favor of amending the City Charter to require a
regular monthly meeting, except in August?

YES for Approval 7,474 votes
NO for Rejection 3,586 votes
CHARTER AMENDMENT QUESTION FOUR

Presently the City Charter provides that all general obligation bonds and revenue bonds
issued by the City must be approved by a vote of the majority of the qualified electors of the
City. Are you in favor of amending the City Charter to eliminate the referendum requirement
for revenue bonds which have an independent source of funding and do not require the
pledging of the ad valorem taxing power of the City Commission?

YES for Approval 4,791 votes

NO for Rejection 5,862 votes

CHARTER AMENDMENT QUESTION FIVE

Presently the City Charter provides for that an emergency ordinance may be enacted by a
vote of four (4) members of the City Commission when deemed necessary for the public
health, safety and welfare of the City. Are you in favor of amending the City Charter to
provide that if the City Commission is unable to meet for reasons beyond their control in
times of an emergency to enact an emergency ordinance relating to the temporary
procurement of goods and services, to delegate that responsibility to the City Manager or to
his designee, to be ratified by the Commission at a subsequent meeting?

YES for Approval 6,715 votes

NO for Rejection 4,139 votes
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CHARTER AMENDMENT QUESTION SIX

Presently the City Charter requires that resolutions be read in total at a public meeting prior to
adoption. At meetings with more than one resoiution to consider, reading in total can be a
time consuming matter. Are you in favor of amending the City Charter to allow resolutions to
be read by their title only prior to being proffered for adoption to the City Commission?

YES for Approval_5,801 votes

NO for Rejection 5,200 votes

(e L
Kathy Dent, Sygervisor of Elections

@A._.e ~ %M

72 e it

Paul Mercier, County Commissionbr
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STATE OF FLORIDA
DEPARTMENT OF STATE
Division of Elections

I,‘Kurt S. Browning, Secretary of State of the Suﬁe of Florida, do
- hereby certify that the attached is a true and correct copy of the
official Certificate of the State Flections Canvassing Commission
for the General Election held on the Seventh day of November,

2006, as shown by the records of this office.

Civer under my hand and the Great Seal of the
State of Flovida, at Tallah the Capitol, this

the 37 day of Jamuary. A D. 2007,
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OFFICIAL CERTIFICATE OF THE STATE ELECTIONS
CANVASSING COMMISSION OF THE GENERAL
ELECTION HELD ON THE SEVENTH DAY
OF NOVEMBER, A. D., 2006

We, JEB BUSH, Governor, TOM GALLAGHER, Chief Financial Officer,
and DANIEL WEBSTER, State Senator, constituting the State Elections
Canvassing Commission, hereby certify the election returns of the general election
held in the State of Florida on the Seventh day of November, A.D., 2006, as
shown by the returns of said general election on file in the office of the Secretary
of State from all the counties in Florida and herewith give below the results of said
canvass:

For United States Senator, the whole number of votes cast was 4,793,534 of
which number

Katherine Harris (REP) received 1,826,127 votes
Bill Nelson (DEM) received 2,890,348 votes
Floyd Ray Frazier (NPA) received 16,628 votes
Belinda Noah (NPA) received 24,880 votes
Brian Moore (NPA) received 19,695 -votes
Roy Tanner (NPA) received 15,562 votes
Lawrence Scott (WRI) received 718 votes
Bermard Senter (WRI) received 16 votes

For United States Representative, First District, the whole number of votes
cast was 198,126 of which number

Jeff Miller (REP) received 135,786 votes
Joe Roberts (DEM) received 62,340 votes

For United States Representative, Fourth District, the whole number of votes
cast was 203,479 of which number

Ander Crenshaw (REP) received 141,759 votes
Robert J. Harms (DEM) received 61,704 votes
John Blade (WRI) received 16 votes

For United States Representative, Fifth District, the whole number of votes
cast was 271,380 of which number

Virginia "Ginny" Brown-Waite (REP) received 162,421 votes
John Russell (DEM) received 108,959 votes

For United States Representative, Sixth District, the whole number of votes
cast was 228,129 of which number

Clifford (Cliff) B. Stearns (REP) received 136,601 votes
David E. Bruderly (DEM) received 91,528 votes
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For United States Representative, Seventh District, the whole number of votes
cast was 237,240 of which number

John L. Mica (REP) received 149,656 votes
John F. Chagnon (DEM) received 87,584 votes

For United States Representative, Eighth District, the whole number of votes
cast was 180,444 of which number

Ric Keller (REP) received 95,258 votes
Charlie Stuart (DEM) received 82,526 votes
‘Wes Hoaglund (NPA) received 2,640 votes
Clay O. Hill (WRI) recetved 0 votes
D. J. Mauro (WRI) received 17 votes
Larry Sapp (WRI) received 3 votes

For United States Representative, Ninth District, the whole number of votes
cast was 220,013 of which number

Gus Michael Bilirakis (REP) received 123,016 votes
Phyllis Busansky (DEM) received 96,978 votes
Andrew Pasayan (WRI) received 19 votes

For United States Representative, Tenth District, the whole number of votes
cast was 199,445 of which number

C. W. Bill Young (REP) received 131,488 votes
Samm Simpson (DEM) received 67,950 votes
Salvatore A. Fiorella (WRI) received 7 votes

For United States Representative, Eleventh District, the whole number of
votes cast was 139,942 of which number

Eddie Adams Jr. (REP) received 42,454 votes
Kathy Castor (DEM) received 97.470 votes
Jim Greenwald (WRI) received 13 votes
R. J. Spencer (WRI) received 5 votes

For United States Representative, Twelfth District, the whole number of votes
cast was 180,064 of which number

Adam H. Putnam (REP) received 124,452 votes
Joe Viscusi (NPA) received 34,976 votes

Ed Bowlin (NPA) received 20.636 votes
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For United States Representative, Thirteenth District, the whole number of
votes cast was 238,249 of which number

Vemn Buchanan (REP) received 119,309 votes
Christine Jennings (DEM) received 118,940 votes

For United States Representative, Fourteenth District, the whole number of
votes cast was 235,539 of which number

Connie Mack (REP) received 151,615 votes
Robert M. Neeld (DEM) received 83,920 votes
Dan (WRI) received 1 votes
Richard Grayson (WRI) received 3 votes

For United States Representative, Fifteenth District, the whole number of
votes cast was 223,799 of which number

Dave Weldon (REP) received 125,965 votes
Bob Bowman (DEM) received 97.834 votes

For United States Representative, Sixteenth District, the whole number of
votes cast was 233,773 of which number

Joe Negron (REP) received 111,415 votes
Tim Mahoney (DEM) received -115.832 votes
Emmie Ross (NPA) received 6,526 votes

For United States Representative, Seventeenth District, the whole number of
votes cast was 90,686 of which number

Kendrick B. Meek (DEM) received 90,663 votes
Eric Simpson (WRI) received 23 votes

For United States Representative, Eighteenth District, the whole number of
votes cast was 128,132 of which number

Ileana Ros-Lehtinen (REP) received 79,631 votes
David "Big Dave" Patlak (DEM) received 48.499 votes
Margaret Trowe (WRI) received 2 votes

For United States Representative, Twenty-First District, the whole number of
votes cast was 112,306 of which number

Lincoln Diaz-Balart (REP) received 66,784 votes
Frank J. Gonzalez (DEM) received 45,522 votes



1881

For United States Representative, Twenty-Second District, the whole number
of votes cast was 213,605 of which number

Clay Shaw (REP) received 100,663 votes
Ron Klein (DEM) received 108,688 votes
Neil Evangelista (NPA) received 4,254 votes

For United States Representative, Twenty-Fourth District, the whole number
of votes cast was 213,658 of which number

Tom Feeney (REP) received 123,795 votes
Clint Curtis (DEM) received 89.863 votes

For United States Representative, Twenty-Fifth District, the whole number of
votes cast was 103,933 of which number

Mario Diaz-Balart (REP) received 60,765 votes
Michael Calderin (DEM) received 43,168 votes

For Governor and Lieutenant Governor, the whole number of votes cast was
4,829,270 of which number

Charlie Crist / Jeff Kottkamp (REP) received 2,519,845 votes
Jim Davis / Daryl L. Jones (DEM) received 2,178.289 votes
Max Linn / Tom Macklin (REF) received 92,595 votes
Richard Pau] Dembinsky / Dr. Joe Smith (NPA) received 11.921 votes
John Wayne Smith / James J. Kearney (NPA) received 15,987 votes
Karl C.C. Behm / Carol Castagnero (NPA) received 10,486 votes
Omari Musa / Ellen Brickley (WRI) received 76 votes
Piotr Blass / Jinamarie Gallo (WRI) received 18 votes
C. C.Reed / Mr. T (WRI) received 53 votes

For Attorney General, the whole number of votes cast was 4,645,967 of which
number

Bill McCollum (REP) received 2,448,008 votes
Walter "Skip" Campbell (DEM) received 2,197,959 votes

For Chief Financial Officer, the whole number of votes cast was 4,631,093 of
which number

Tom Lee (REP) received 2,151,232 votes
Alex Sink (DEM) received 2,479,861 votes

For Commissioner of Agriculture, the whole number of votes cast was
4,654,297 of which number

Charles H. Bronson (REP) received 2,651,833 votes
Eric Copeland (DEM) received 2,002,464 votes
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For State Senator, Eighth District, the whole number of votes cast was
116,819 of which number

James E. "Jim" King Jr. (REP) received 116,475 votes
Joseph Ellyson (WRI) received 72 votes
Marsha L. Morrison (WRI) received 272 votes

For State Senator, Tenth District, the whole number of votes cast was
130,941 of which number

Ronda Storms (REP) received 68,175 votes
Stephen Gorham (DEM) received 62,756 votes
Victoria Brake (WRI) received 10 votes

For State Senator, Twelfth District, the whole number of votes cast was
120,730 of which number

Victor Crist (REP) received 85.835 votes
C. Burt Linthicum (CPF) received 34,895 votes

For State Senator, Fourteenth District, the whole number of votes cast was
120,335 of which number

Steve Oelrich (REP) received 64,714 votes
Ed Jennings Jr. (DEM) received 55,621 votes

For State Senator, Sixteenth District, the whole number of votes cast was
124,991 of which number

Kimberly "Kim" Berfield (REP) received 60,978 votes
Charlie Justice (DEM) received 64,013 votes

For State Senator, Eighteenth District, the whole number of votes cast was
63,047 of which number

Arthenia L. Joyner (DEM) received 63.023 votes
Eric T. Suntich (WRI) received 24 votes

For State Senator, Twenty-Second District, the whole number of votes cast
was 109,962 of which number

Lee Constantine (REP) received 65,538 votes
Jeremiah Jaspon (DEM) received 44424 votes

For State Senator, Twenty-Eighth District, the whole number of votes cast
was 164,642 of which number

Ken Pruitt (REP) received 101,558 votes
Stan Smilan (DEM) : received 63,084 votes
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For State Senator, Thirtieth District, the whole number of votes cast was
128,418 of which number

Ted Deutch (DEM) received 112,733 votes
Karl Dickey (LIB) received 15,683 votes
George Harageones (WRI) received 2 votes

For State Senator, Thirty-Second District, the whole number of votes cast was
80,707 of which number

Jeremy Ring (DEM) received 80,667 votes
Kenneth S. Lunkins (WRI) received 40 votes

For State Senator, Thirty-Sixth District, the whole number of votes cast was
50,909 of which number

Alex Diaz de 1a Portilla (REP) received 50.879 votes
Angie Rodriguez (WRI) received 30 votes

For State Senator, Thirty-Eighth District, the whole number of votes cast was
71,234 of which number

J. Alex Villalobos (REP) received 55.592 votes
Leighton W. Lang (NPA) received 15,642 votes
Alejandro Rizo (WRI) received Q votes

For State Representative, Third District, the whole number of votes cast was
37,879 of which number

Holly Benson (REP) received 23.655 votes
Elizabeth Campbell (DEM) received 14,224 votes

For State Representative, Fifth District, the whole number of votes cast was
32,923 of which number

Don Brown (REP) received 32.804 votes
Toreatha J. Hayes-Mitchell (WRI) received 119 votes

For State Representative, Sixth District, the whole number of votes cast was
42,738 of which number

Jimmy Patronis (REP) received 28.688 votes
Janice L. Lucas (DEM) received 14,049 votes
George Mac Brogdon (WRI) received 1 votes

For State Representative, Eleventh District, the whole number of votes cast
was 47,250 of which number

David Pope (REP) received 23,353 votes
Debbie Boyd (DEM) received 23.897 votes
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For State Representative, Fourteenth District, the whole number of votes cast
was 32,048 of which number

Donald R. Foy (REP) received 10,700 votes
Terry L. Fields (DEM) received 21.948 votes

For State Representative, Fifteenth District, the whole number of votes cast
was 21,179 of which number

Audrey Gibson (DEM) received 21,155 votes
Cheryl R. Waters (WRI) received 24 votes

For State Representative, Twenty-Second District, the whole number of votes
cast was 56,059 of which number

Larry Cretul (REP) received 31.438 votes
Macky Thurman (DEM) received 24,621 votes

For State Representative, Twenty-Third District, the whole number of votes
cast was 33,235 of which number

Cain Davis (REP) received 11,910 votes
Charles S. "Chuck" Chestnut [V (DEM) received 21,325 votes

For State Representative, Twenty-Fourth District, the whole number of votes
cast was 45,482 of which number

Dennis Baxley (REP) received 25,593 votes
James Walker (DEM) received 19,889 votes

For State Representative, Twenty-Sixth District, the whole number of votes
cast was 54,351 of which number

Pat Patterson (REP) received 30,093 votes
Ronald Cahen (DEM) received 24.258 votes

For State Representative, Twenty-Seventh District, the whole number of votes
cast was 32,359 of which number

Dave Hood (REP) received 12,707 votes
Joyce Cusack (DEM) received 19,652 votes

For State Representative, Twenty-Eighth District, the whole number of votes
cast was 52,204 of which number

Dorothy L. Hukill (REP) received 29.767 votes
William Smalley (DEM) received 22.437 votes
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For State Representative, Thirty-First District, the whole number of votes cast
was 47,587 of which number

Mitch Needelman (REP) received 28,486 votes
Tim Shipe (DEM) received 19,101 votes

For State Representative, Thirty-Second District, the whole number of votes
cast was 39,864 of which number

Bob Allen (REP) received 39,828 votes
Edward Brown (WRI) received 36 votes

For State Representative, Thirty-Third District, the whole number of votes
cast was 45,437 of which number

Sandra "Sandy" Adams (REP) received 28.031 votes
Ernie Langdon (DEM) k received 16,170 votes
Franklin Perez (NPA) received 1,236 votes

For State Representative, Thirty-Fifth District, the whole number of votes cast
was 23,375 of which number

Dean Cannon (REP) received 23,334 votes
David Odom (WRI) received 41 votes

For State Representative, Thirty-Sixth District, the whole number of votes
cast was 22,585 of which number

Sheri McInvale (REP) received 8,798 votes
Scott Randolph (DEM) received 13,787 votes

For State Representative, Thirty-Ninth District, the whole number of votes
cast was 16,849 of which number

Geraldine F. Thompson (DEM) received 16,829 votes
Earl Olden (WRI) received 20 votes

For State Representative, Fortieth District, the whole number of votes cast
was 35,129 of which number

Andy Gardiner (REP) received 22,103 votes
Darren Soto (DEM) received 13,026 votes

For State Representative, Forty-First District, the whole number of votes cast
was 48,347 of which number

Steve Precourt (REP) received 28,077 votes
Bill McManus (DEM) received 20,270 votes
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For State Representative, Forty-Second: District, the whole number of votes
cast was 69,960 of which number

Hugh Gibson (REP) received 40,761 votes
Robert Thompson (DEM) received 29,199 votes

For State Representative, Forty-Fourth District, the whole number of votes
cast was 53,783 of which number

Robert Schenck (REP) received 27,401 votes
Glenn A. Claytor (DEM) received 26,382 votes

For State Representative, Forty-Fifth District, the whole number of votes cast
was 47,234 of which number

Tom Anderson (REP) received 27.890 votes
Chris Hrabovsky (DEM) received 19,344 votes

For State Representative, Forty-Seventh District, the whole number of votes
cast was 41,733 of which number

Kevin Ambler (REP) received 24.837 votes
Daniel Suarez (DEM) received 16,896 votes

For State Representative, Forty-Eighth District, the whole number of votes
cast was 45,408 of which number

Peter Nehr (REP) received 23452 votes
Carl "Z" Zimmermann (DEM) received 21,956 votes

For State Representative, Forty-Ninth District, the whole number of votes cast
was 24,340 of which number

John "Q" Quinones (REP) received 13.032 votes
Ruth Ann Raia (DEM) received 11,308 votes

For State Representative, Fiftieth District, the whole number of votes cast
was 38,663 of which number

Ed Hooper (REP) received 21,138 votes
Candice Jovan (DEM) received 17,525 votes

For State Representative, Fifty-First District, the whole number of votes cast
was 43,495 of which number

Dottie Reeder (REP) received 21,467 votes
Janet C. Long (DEM) received 22,028 votes



1887

For State Representative, Fifty-Second District, the whole number of votes
cast was 39,747 of which number

Angelo Cappelli (REP) received 18,277 votes
Bill Heller (DEM) received 21470 votes

For State Representative, Fifty-Third District, the whole number of votes cast
was 32,610 of which number

Thomas Piccolo (REP) received 12,950 votes
Rick Kriseman (DEM) received 19,600 votes

For State Representative, Fifty-Fourth District, the whole number of votes
cast was 47,104 of which number

James C. "Jim" Frishe (REP) received 25,048 votes
Betsy Valentine (DEM) received 22,056 votes

For State Representative, Fifty-Sixth District, the whole number of votes cast
was 43,888 of which number

Trey Traviesa (REP) received 25475 votes
Lee Nelson (DEM) received 18,413 votes

For State Representative, Fifty-Seventh District, the whole number of votes
cast was 42,212 of which number

Faye Culp (REP) received 23,069 votes
Deborah Cope (DEM) received 17,530 votes
Brian Becker (GRE) received 1,613 votes

For State Representative, Fifty-Eighth District, the whole number of votes
cast was 23,797 of which number ’

Alfred Ruiz (REP) received 7.404 votes
Michael Scionti (DEM) received 16.393 votes

For State Representative, Fifty-Ninth District, the whole number of votes cast
was 20,100 of which number

Willis "K. C. " Bowick (REP) received 3.293 votes
Betty Reed (DEM) received 16,807 votes

For State Representative, Sixtieth District, the whole number of votes cast
was 37,517 of which number

Ed Homan (REP) received 21,260 votes
Karen Perez (DEM) received 16,257 votes
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For State Representative, Sixty-First District, the whole number of votes cast
was 57,654 of which number

Will Weatherford (REP) received 34,661 votes
Donovan Brown (DEM) received 22.993 votes

For State Representative, Sixty-Second District, the whole number of votes
cast was 39,844 of which number

Richard Glorioso (REP) received 26.994 votes
Jeremy Zelanes (DEM) received 12,850 votes

For State Representative, Sixty-Third District, the whole number of votes cast
was 39,536 of which number

Seth McKeel (REP) received 23,861 votes
James (Jim) Davis (DEM) received 15,675 votes

For State Representative, Sixty-Ninth District, the whole number of votes cast
was 46,848 of which number

Laura A. Benson (REP) received 22.905 votes
Keith Fitzgerald (DEM) received 23.943 votes

For State Representative, Seventieth District, the whole number of votes cast
was 64,987 of which number

Doug Holder (REP) received 32.868 votes
David Shapiro (DEM) received 32.119 votes

For State Representative, Seventy-First District, the whole number of votes
cast was 39,397 of which number

Michael J. Grant (REP) received 39,385 votes
Robert Peter Rice (WRI) received 12 votes

For State Representative, Seventy-Third District, the whole number of votes
cast was 34,596 of which number

Nick Thompson (REP) received 18.324 votes
Pete Burkert (DEM) received 16,272 votes

For State Representative, Seventy-Sixth District, the whole number of votes
cast was 49,720 of which number

Garrett Richter (REP) received 38,564 votes
Ken MacPherson (CPF) received 11,156 votes
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For State Representative, Seventy-Seventh District, the whole number of votes
cast was 35,368 of which number

Denise Grimsley (REP) received 21,288 votes
Zane R. Thomas (DEM) received 14,080 votes

For State Representative, Seventy-Ninth District, the whole number of votes
cast was 34,609 of which number

Frank C. Attkisson (REP) received 22,419 votes
Beulah Farquharson (DEM) received 12,190 votes

For State Representative, Eighty-First District, the whole number of votes cast
was 56,970 of which number

Gayle Harrell (REP) received 30,907 votes
Bill Ramos (DEM) received 26,063 votes

For State Representative, Eighty-Second District, the whole number of votes
cast was 50,622 of which number

William D. Snyder (REP) received 27,362 votes
Catherine Hilton (DEM) received 23.260 votes

For State Representative, Eighty-Third District, the whole number of votes
cast was 55,999 of which number

Carl J. Domino (REP) received 28,313 votes
Frederick W. "Rick" Ford (DEM) received 27,686 votes

For State Representative, Eighty-Fifth District, the whole number of votes
cast was 47,576 of which number

Rob Siedlecki (REP) received 19,955 votes
Shelley Vana (DEM) received 27,621 votes

For State Representative, Eighty-Sixth District, the whole number of votes
cast was 37,339 of which number

Maria Sachs (DEM) received 37,331 votes
Kathleen Faherty-Ruby (WRI) received 8 votes

For State Representative, Eighty-Seventh District, the whole number of votes
cast was 44,079 of which number

Adam Hasner (REP) received 24,282 votes
Ed Kopf (DEM) received 19.797 votes
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For State Representative, Ninety-First District, the whole number of votes cast
was 48,314 of which number

Ellyn Bogdanoff (REP) received 26,455 votes
Christian Chiari (DEM) received 21,859 votes

For State Representative, Ninety-Third District, the whole number of votes
cast was 24,781 of which number

Perry E. Thurston Jr. (DEM) received 20,318 votes
Nick "James' Dad" Sakhnovsky (NPA) received 4,462 votes
Henry Bonner (WRI) received 1 votes

For State Representative, Ninety-Seventh District, the whole number of votes
cast was 41,793 of which number

Susan K. Goldstein (REP) received 19,646 votes
Martin David Kiar (DEM) received 22,147 votes

For State Representative, Ninety-Ninth District, the whole number of votes
cast was 29,316 of which number

Juan Selaya (REP) received 7435 votes
Elaine J. Schwartz (DEM) received 21,857 votes
Andrew J. Housman (WRI) received 4 votes

For State Representative, One Hundred and Second District, the whole
number of votes cast was 11,123 of which number

Eddy Gonzalez (REP) received 11,114 votes
Manuel Riera (WRI) received 9 votes

For State Representative, One Hundred and Fourth District, the whole
number of votes cast was 18,412 of which number

Yolly Roberson (DEM) received 18,412 votes
Jie Wells (WRI) received Q0 votes

For State Representative, One Hundred and Seventh District, the whole
number of votes cast was 24,008 of which number

Frank Carollo (REP) received 11,518 votes
Luis Garcia (DEM) received 12,490 votes

For State Representative, One Hundred and Eighth District, the whole
number of votes cast was 21,570 of which number

Prospero G. Herrera Il (REP) received 4.033 votes
Ronald A. Brisé¢ (DEM) received 17,537 votes
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For State Representative, One Hundred and Ninth District, the whole number
of votes cast was 17,870 of which number

Dorothy Bendross-Mindingall (DEM) received 17,867 votes
Sarah Ruth Robinett (WRI) received 3 votes

For State Representative, One Hundred and Tenth District, the whole number
of votes cast was 14,309 of which number

Rene Garcia (REP) received 14,306 votes
Alex Dueso (WRI) received 3 votes

For State Representative, One Hundred and Eleventh District, the whole
number of votes cast was 17,759 of which number

Marco Rubio (REP) received 17,749 votes
Brenda Hernandez (WRI) received 10 votes

For State Representative, One Hundred and Twelfth District, the whole
number of votes cast was 18,167 of which number

David M. Rivera (REP) : received 18.141 votes
Christina Sanchez (WRI) received 26 votes

For State Representative, One Hundred and Thirteenth District, the whole
number of votes cast was 13,078 of which number

Carlos Lopez-Cantera (REP) received 13,076 votes
Nicole Abrante (WRI) received 2 votes

For State Representative, One Hundred and Nineteenth District, the whole
number of votes cast was 16,488 of which number

Juan C. Zapata (REP) received 16,487 votes
Roy J. Bustillo (WRI) received 1 votes

For State Representative, One Hundred and Twentieth District, the whole
number of votes cast was 33,849 of which number

David Rice (REP) received 14,687 votes
Ron Saunders (DEM) received 19.161 votes

Bob (WRI) received 1 votes
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IN TESTIMONY WHEREOF, we have hereunto set
our hands and official signatures this
Twentieth day of November, A. D., 2006

RNOR L

CHIEFF NCIAL FI%

STATE SENATéfR
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STATE OF FLORIDA
JEB BUSH DEPARTMENT OF STATE SUE M. COBB

Governor Secretary of State
November 9, 2006

The Honorable Kathy Dent

Sarasota County Supervisor of Elections
101 South Washington Blvd.

Sarasota, FL 34236-6940

Dear Supervisor Dent:

As Division of Elections Director Roberts discussed with you today, pursuant to the
Department of State’s authority under Sections 101.5607(1)(c) and 101.58(2), Florida
Statutes, I am directing members of my staff to conduct an audit of Sarasota County’s
voting system and attendant procedures with regard to the United States Congressional
District 13 race.

The Secretary’s Chief of Staff Heidi Hughes and Chief of the Division of Elections
Bureau of Voting Systems Certification will be in Sarasota today for discussion and
preliminary conversations.

We appreciate your invitation for our staff to observe any recount of this race, should one
be ordered, along with you and your staff’s full cooperation as we conduct the audit.

At this time it is expected that the members of our audit team will include:
David Drury, Chief of the Bureau of Voting Systems Certification
Danielle Scoggins, Senior Management Analyst

Richard Harvey, Government Operations Consultant

Sharon D. Larson, Deputy General Counsel

Sincerely,

Su.. . Gth

Sue M. Cobb
Secretary of State

R. A. Gray Building ¢ 500 South Bronough Street  Tallahassee, Florida 32399-0250
Telephone (850) 245-6500 * Facsimile: (850) 245-6125 © hitp://www.des.state.fl.us
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STATE OF FLORIDA

JEB BUSH ' SUE M. COBB
Governor DEPARTMENT OF STATE Secretary of State

November 11, 2006

The Honorable Kathy Dent

Sarasota County Supervisor of Elections
101 South Washington Blvd.

Sarasota, FL 34236-6940

Dear Supervisor Dent:

We thank you for your continued commitment and cooperation in the process of examining
Sarasota County’s voting systems and procedures with regard to the United States Congressional
District 13 race. Given our level of concern about this race and the number of voters who did not
choose a candidate, we are paying very serious attention to the matter. An exacting and thorough
audit is mandated and will be executed in an expeditious manner. The Department, working
with you and your staff, will look into all possibilities to understand whether the number of
undervotes in this race is indicative of an anomaly. Our shared goal is to ensure the integrity and
accuracy of voting systems and elections in Florida.

Certain audit activities can be commenced immediately, including manual review of all relevant
records and parallel testing to simulate election day conditions using Sarasota County direct
recording electronic (DRE) touchscreens prepared for, but not used in, the general election.
Based on preliminary discussions between you and Department staff, we have determined to
proceed with the audit in the following manner: Florida Division of Elections, Bureau of Voting
Systems Certification personnel will conduct an audit of the Sarasota County voting system
beginning on November 13, 2006. The audit team, led by Mr. David Drury, Bureau Chief, may
be supplemented by additional personnel as the need arises. The structure of this audit will not
interfere with the conduct of any recount in the 13" Congressional District.

In addition, the audit team will conduct at least two parallel tests of the iVotronic voting
equipment. The first of these tests will utilize at least four of the iVotronic DRE touchscreens
that were held in reserve and not deployed on Election Day. The second such test will utilize
actual touchscreens used during the election once the recount is complete. Each of these tests
will require 14 hours to complete and it is anticipated that the first test will be conducted and
completed on Wednesday, November 15, 2006. Each parallel test will utilize the actual ballot
images and event logs from the Sarasota County general election as the test script. These items
will be extracted from the Election Day audit data of those {Votronic touchscreens identified by

R. A. Gray Building « 500 South Bronough Street ® Tallahassee, Florida 32399-0250
Telephone: (850) 245-6500 » Facsimile: {850} 245-6125 o http://www.dos.state.fl.us
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The Honorable Kathy Dent
November 11, 2006
Page 2

the team based on precinct demographics and the magnitude of undervotes in the 13%
Congressional District. Results from the first parallel test should reveal the presence of an
anomaly within the touchscreen if such an anomaly is present. The second parallel test is
intended to confirm the results of the first parallel test.

The audit plan includes elements that encompass the election process, ballot accounting,
tabulator performance, and forensic analysis. The audit will focus on the following areas: the
precinct count equipment, the central count (absentee) equipment, the ES&S Unity System
(election definition and tabulation), the installed iVotronic firmware and source code, the
Sarasota County elections security procedures, event logs, and the logic and accuracy records.
The intent of this portion of the audit is to ascertain whether a process error or malicious action
influenced the number of undervotes.

Our audit team has extensive expertise. We have enclosed biographical information on the
Division of Elections technical staff participating in the audit. Information on further staffing
will be forthcoming.

We all agree that the audit and testing procedures are critical steps in determining accuracy of the
election and assuring voters that they can be confident in the results.

Sincerely,

Sue M- Cobly

Sue M. Cobb
Secretary of State

Attachment

R. A. Gray Building ¢ 500 South Bronough Street ‘s Tallahassee, Florida 32399-0250
Telephone: (850) 245-6500 » Facsimile: (850) 245-6125 » http://www.dos.state.flus



FLORIDA DEPARTMENT OF STATE
Sue M. Cobb
Secretary of State

Florida Department of State Audit Team
~Sarasota County, November 13, 2006~

David R. Drury is the Bureau Chief of the Bureau of Voting Systems Certification for the
Florida Division of Elections. As such, Mr. Drury serves as the team leader in both voting
system certifications and auditing. Mr. Drury holds Bachelor degrees in Mechanical
Engineering, History and Political Science along with a Masters in Business Administration. Mr.
Drury has thirteen years of research, design and development experience with Boeing and GE
Aircraft Engines which included computer modeling and an extensive hardware testing
background. Mr. Drury earned several “GE Outstanding Achievement Awards” and was
nominated for “GE Aircraft Engines Product Quality Award” during 1990 at the Evendale, OH
facility. Mr. Drury also acquired experience in the electronics industry while at General
Dynamics Tallahassee Operations where he served as a Sr. Industrial Engineer - ISO 9000
Management Representative, and Lead Auditor, During that time, Mr. Drury also served as an
adjunct professor at the FAMU ~ FSU College of Engineering where he taught statistical quality
control. Immediately prior to joining state government, Mr, Drury was Director of Quality
Assurance for Martin Electronics, Inc. In March 2004, Mr, Drury joined the Bureau of Voting
Systems Certification as a Sr. Management Analyst and was promoted to Bureau Chief in
December, 2005. Mr, Drury is experienced with process audits, performance audits, and voting
system audits.

Danielle Scoggins earned her Bachelor of Science Degree in Management Information Systems
from Florida State University’s College of Business in 2002. Prior to joining the Bureau of
Voting Systems Certification, Ms. Scoggins worked for the Florida Department of Revenue for
five years in the SUNTAX program and Intemnet Service Provider department. During that time
Ms. Scoggins gained experience with auditing system reports, establishing user requirements,
developing prototypes, testing system integrity, and performing analytical reviews of software
requirements and design documents., Additionally, Ms. Scoggins has experience with program
planning and evaluation. Ms. Scoggins assumed the Sr. Management Analyst position in March,
2006. Ms. Scoggins’ current responsibility is managing the functional test activities during
certification events.

Richard Harvey holds a Bachelors degree from Florida State University. Mr. Harvey joined the
Division of Elections in 2004 working with voter registration and voter assistance groups. Mr.
Harvey was promoted in 2005 and again in 2006 to a Government Operations Consultant
position. Mr. Harvey is responsible for reviewing and maintaining voting system acquisition
filings, reviewing voting system applications, and researching new technology voting systems.
Mr. Harvey has considerable experience with precinct tabulation devices and is considered a
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Precinct Equipment Specialist. Mr. Harvey provides technical support to Florida’s 67 counties
and has conducted training classes on the various precinct voting equipment. Mr. Harvey is a
member of the Florida voting system certification test team.

Rosetta Cade has a Bachelors degree in Computer Information Systems with a background in
MS Windows 2000 and XP. During her college years, Ms. Cade was involved with software
development, network administration and troubleshooting system problems. Upon graduation,
Ms. Cade worked for the Florida Department of Management Services and worked as a
computer system specialist at the Florida Department of Health. In that position, Ms, Cade was
responsible for configuring new and existing systems and maintaining the test database. Ms.
Cade joined the Bureau of Voting Systems Certification in May 2006 and is a member of the
voting systemn ceriification test team. Ms. Cade’s primary responsibility is focused on the
election management system software.
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IN THE CIRCUIT COURT OF THE TWELFTH JUDIGIAL
CIRCUIT OF FLORIDA, IN AND FOR SARASOTA COUNTY

CIVIL DIVISION
CASE NO.

CHRISTINE JENNINGS, Democratic
Candidate for United States House of
Representatives, Florida Congressionatl
District 13,

Plaintiff,

VS,

HON. KATHY DENT, Sarasota
County Supervisor of Electlons,
Defendant.
!

EMERGENCY PETITION FOR INJUNCTIVE RELIEF TO
SECURE/SEGREGATE ELECTRONIC VOTING SYSTEM
MACHINES AND DATA TO PROTECT SANGCTITY OF
EVIDENCE PENDING ELECTION CERTIFICATION AND
ALLOWABLE LEGAL CHALLENGES; REQUEST FOR
EXPEDITED CONSIDERATION; SUPPORTING

EMO DUM OF LAW

I.  INTRODUCTION.
1. . Plaintiff Christine Jennings, the Democratic Candidate for

United States House of Representatives, Fidrida Congressional District 13,

asks this court to issue an expedited injunction. to protect and prevent any
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tampering with, alteration of, or destruction of, all vital and pertinent voting
magchinery and data utilized in Sarasota County during the November 7,
2006 general election (including the early voting process). This action is
needed to safeguard all voting systems, instruments, and data including
software and firmware, so as to faciiitate the correct and orderly canvassing
of voting retums; to ensure an accurate recount of every intended vote that
was cast; and to accurately record, preserve and safeguard every intended
vote that was cast as required by Florida law; as well as the preservation of
evidence pending the outcome of ény election contest that follows
certification of the vote totals.

2. This complaint proceeds in accordance with principles of due
process, fundamental fairness, equal protection, the Florida Election Code,
the Help America Vote Act ("HAVA”), and the Voting Rights Act. The
pervasive problems manifest in the Sarasota County voting mechanisms
for Congressional District 13 can only be remedied through judicial
protection in order to secure the safety and efficacy of the vote. The
conduct of the Sarasota County eléections department throughout this
general election raises serious questions about its ability to accurately

record, preserve and safeguard every intended vote that was cast, and
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causes grave concerns for the preservation of all indicia of the vote. The
recent announcement by the Florida Secretary of State to conduct an audit
of Sarasota County’s voting system and attendant procedures foliows from
the significant and alarming aberrations in undervotes in the voting totals
for Congressionai District 13, in Sarasota County.  Expedited relief is
required due to the impending voting canvass, the {imited time allowed for a
manual recount, and the deadiine for filing an election contest. Without
expedited reiief, the safeguarding and counting of all ballots cast, to
determine the intentions of the voters, is in significant jeopardy, thereby
infringing on the right of Florida citizens within Florida Congressional
District 13 to have all intended votes accurately counted.

. PARTIES.
3. Christine Jennings is the Democratic Party candidate for the
United States House of Representéﬁves, Florida Congressional District 13,
appearing on the November 7, 2006 ballot in Sarasota County.

. 4. Kathy Dent is the Sarasota County Supervisor of Elections,
charged with the responsibility of conducting elections in Sarasota County.
See § 98.015, Fla. Stat. (2006).

Hl. RELEVANT FACTS.
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5. On November 7, 2006, the Sarasota County Supervisor of
Elections conducted a general alection.
6. Sarasota County uses an electronic voting machine system for
all Election Day and early voting. This voting system is manufactured by
Electronic Systems & Software of Omaha.
7. Absentee ballots utilized in Sarasota County are in the form of
optical scan paper ballots.
8. Amang the elective offices appearing on the November 7, 2006
general election baliot (including the early voting period) was the election
for U.S. Representative in Congress, 13" Congressional District. On that
ballot item, Christine Jennings was the Demaocratic Party Candidate, while
Vern Buchanan was the Republican Party Candidate.
A. Significant Undervotes Reported in Sarasota
County.
9. The total unofficial general election resuits for Congressional
District 13 in Sarasota County recorded 65,367 votes (52.76%) for
Christine Jénnings, and 58,534 votes (47.24%) for Vern Buchanan.
Additionally, there were a total of 18,382 “undervotes” reported in that race

in Sarasota County. (§97.021(37) Fia. Stat, states: "Undervote™ means that
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the elector does not praoperly designate any choice for an office or ballot
question, and the tabulator records no vote for the office or question.)
Therefore, out of a total of 142,284 ballots cast in that race, in Sarasota
County, there was a 12.92% rate of undervotes, which is a statistical '
aberration.

B. Machine Undervotes Are Significantly Greater.

10. Of the votes cast in this race oﬁ Election Day in Sarasota
County, on the elactronic voting machines, there were a total of 88,927
ballots cast. Christine Jennings received 39,930 votes, and Vern
Buchanan received 36,619 votes. However on Election Day, in this race, in
Sarasota County there were 12,378 undervotes. Therefore, the total
undervote rate in Sarasota County in this race on Election Day, on the
electronic voting machines, represents 13.92% of the ballots cast, which is
a statistical aberration.

11. In the early voting process, in Sarasota Gounty, on the
electronic voting machines, in this race, there were a total of 30,832 ballots
cast. Christine Jennings received 14,509 votes, and Vern Buchanan
received 10,890 votes. However in. the early voting process, in this race, in

Sarasota County, there were 5,433 undervotes. Therefore the undervote
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rate for the early voting on the electronic voting machines in Sarasota
County represents 17.62% of the total ballots cast, which is a statistiéa!
aberration.

12, By combining the total electronic voting machine totals, in this
race, in Sarasota County, both early voting and on Election Day, 14.87% of
the total ballots cast, more than 1 out of every 7, were undervotes, which
constitutes a significant statistical aberration.

13. In this race, in Sarasota County, there were a total of 22,525
absentee ballots cast. Christine Jennings received 10,928 votes, and Vern
Buchanan received 11,025 votes. There were only 571 undervotes in
those absentee ballots, for this race, which equals 2.53% of such absentee
ballots cast, and does not constitute a statistical aberration.

14. The total undervote rate for the 13™ Congressional District in-all
other counties is only 2.52% the total ballots cast in those counties, in this
race, and such an undervote rate i§ not a statistical aberration.

15. According to the unofficial election results for the entire 13"
Congressional District, Christine Jennings is behind by less than 380 votes,
representing less than one-quarter of one percent of the total votes cast

and counted. The 17,811 undervotes recorded on the electronic voting



1906

11/14/2008 08:45 FAX 941 316 0963 GROSSHAN ROTH PARTRIDGE @ 003/051

machinaes, for the 13" Congressional District in Sarasota County alone are
more than sufficient to change or place in doubt the result of the election,
thus warranting sufficient grounds for an election contest if the election
results are certified. Even more significant is that the number of undervotes
in the Congressional 13" District race (18,382) dwarfs the undervotes in

every other partisan, confested race on the ballot in Sarasota County:

RACE UNDERVOTES BALLOTS CAST % Undervote
US Senator 1,617 . 142,284 1.14%

Govemor 1,821 142,284 1.28%

Attomey

General 6,203 142,284 4.36%

CFO 6,209 142,284 4.43%
Agriculture

Commissioner 7,371 142,284 5.18%

State Rep 69 1,173 45,088 | 2.60%

State Rep 70 1,971 66,885 2.95%

TOTALS 26,455 . 82,3391 3.21%

16. The undervotes reportad in Congressional District 13 arose, at

least in significant part, from electronic voting system and machine
irregularities, breakdowns, and inadequate maintenance, resulting in votes
that were cast but were not counted for that race.

C. Manual Recount Is Required By Statute,
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17. According to § 102.166(1), Florida Statutes (2006), a manua/
recount is required by law whenever the unofficial returns indicate “a
candidate for any office was defeated or eliminated by one-guarter of a
percent or less of the votes cast for such office, ... [and] the board
responsible for certifying the results of the vote on such race or measure
shall order a manual recount of the overvotes and undervotes cast in the
entire geographic jurisdiction of such office or baliot measure. A manual
recount may not be ordered, however, if the number of overvotes,
undervotes, and provisional ballots is fewer than the number of votes
needed to change the outcome of the election.”

18. In the case of Congressional District 13, the difference between
the two candidates’ vote totals is less than 1/4 of one percent, and the
number of undervotes in Sarasota County alone is more than sufficient to
change the outcome of the election. Consequently, a manual recount is
required in this case. »

19. A manual recount can only be effective if all voting machines,
voting systems, ballots, and data, including software and firmware used for
the 13" Congressiona! District election are preserved in the identical state

immediately following the closing of the polls. Any manipulation of the
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machines, systems, or the ballots could alter the integrity of the vote and
the subsequent recount.
D. An Election Contest Is The Remedy For
Rejection Of Legal Votes.
20, In accordance with§ 102.168, Florida Statutes (2006), the
outcome of an election “may be contested in the circuit court by any
unsuccessful candidate for such office or nomination thereto” by filing a
complaint within ten days after a certification of the election resuits. A basis
for an election contest is the rejection of a number of legal votes sufficient
to change or place in doubt the outcome of the election. § 102,168(3)(c),
Fia. Stat, (2006).
21. The Sarasota County undervotes represent legal votes cast
that should have been counted.
22. Voters in Sarasota County were required to utilize electronic
voting machines. That because the machines and related systems and
software or firmware were faulty and defective, they did not count all valid
votes for the 13" Congressional District or failed to include the 13"
Congressional District votes cast fbr Jennings on the summary screen.

E. Preserving Evidence Is Essential To Counting Votes.
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23. Securing the voting machines, instruments and data including
software and firmware, is essential to preserve ballots for the manual
racount, and to enable forensic evaluation of the election process for any
subsequent election contest. Florida law advances a policy of preservation
of ballots in order to promote the sanctity of elections. See State ex rel.
Peacock v. Latham, 125 Fla. 779, 170 So. 469, 472 (1936). Because the
“ballots cast in an election are the primary and best evidence of the voters’
will as expressed therein,” the integrity of the baliots must be maintained for
preservation of the votes. See Burke v. Beaslay, 75 So. 2d 7, 9 (Fla. 1954),
The preservation of ballots extends to ballot boxes and the contents
thereof. State ex rel. Miller v. Carmichael, 144 Fla. 319, 197 So. 857
(1940).

24, The electronic voting machines, instruments and data including
software and firmware, used in Sarasota County are responsible for the
aberrant undervoting and are therefore necessary components of the vote,
thus mandating the protection, sequestration, and preservation of the
electronic voting machines, instruments and data including software and
firmware, pending the outcome of the statutory recount and any contest

action. As the Florida Supreme Court acknowledged in Gore v. Harris, 772
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So. 2d 1243, 1253-1254 (Fla. 2000)", the presence of a significant
undervote, reflected by baljots for which no vote was registered by the
electronic counting mechanism, may weli have resulted in the rejection of a
number of legal votes sufficient to change or place in doubt the outcome of
an election, one of the statutory grounds for an election contest. In the
present situation, a contest action, if pursued by either candidate, will seek
to examine and count alt undervotes cast in the Congressional District 13
election, including those in Sarasota County.,

IV. LEGAL AUTHORITY.
25. Courts have the authority to order the preservation of relevant
evidencs even prior to the filing of an action, once a defendant reasonably
anticipates an action may be forthcoming, See Silvestri v. General Motors,
271 F.3d 583, 590 (4" Cir. 2001); Kronisch v. United States, 150 F.3d 112,
126 (2™ Cir. 1998); see also Beck v. Haik, 377 F.3d 624, 641 (6" Cir.

2004). In the remarkably relevant case of King Lincoln Bronzeville

! The United States Supreme Court reversed the Florida
Supreme Court's order directing a manual recount of a portion of the
undervotes in Bush v. Gore, 531 U.S. 98, 121 S. Ct. 525 (2000). Plaintiff
will seek a recount of all undervotes, but only the Sarasota County
electronic voting machines are in need of preservation because of their
likely manipulation or corruption, in view of the statistically significant
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Neighborhood Association v. Blackwell, 448 F. Supp.2d 876, 2006 WL
2591393 (8.D. Ohio 2008), District Judge Marbley held the court had the
inherent power to issue an order airecting the preservation of election
ballots in order to preserve the subject matter of an election law suit.
26. Plaintiff is entitied to the full protection of Florida’s election
code, including the ability to count alf votes (including undervotes) and
contest the outcome of an election in which the rejection of a sufficient
number of jegal votes occurred to change or place in doubt the election
outcome. Princip!esk of due process and fundamental faimess mandate the
preservation of all evidence needed to prove that legal votes were rejected.
In the case of electronic voting systems, preserving the electronic voting
apparatus is essential to a determination of whether ali valid votes were
counted. Constitutional principles of equal protection mandate that each
valid vote cast by every elector be counted. The federal Help America Vote
Act, intended to preserve the integrity of every vote, supports plaintiffs
efforts to preserve all evidence needed to insure that every vote is counted.
V. NEED FOR EXPEDITED CONSIDERATION.

27, As the court held in Adams v. Canvassing Board of Broward

undervotes.
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County, 421 So. 2d 34, 35 (Fla. 4™ DCA 1982), “[plart of the purpose of the
protest and contest provisions of the election code is to effect a speedy
resolution of such conflicts, with minimal disruption of the electoral
process.” This court thus has the obligation to expedite this matter to insure
the prompt preservation of evidence for ultimate adjudication.

Vi. GROUNDS FOR INJUNCTIVE RELIEF SATISFIED.
28. As required by Rule 1.610 of the Florida Ruies of Civil
Procedure, this injunctive request vis needed to aveid the irreparable harm
that will oceur if the electronic voting systems are not sequestered and
secured, thus making unavailable the evidence needed for a recount and
contest, Pigintiff has no adequate remedy at law, as the preservation of the
electronic voting systems, instruments, and data including software and
firmware is essential to the ability to mount a meaningful manual recount
and a statutory contest. Plaintiff has a sufficient likelihood of success on the
merits, in view of the narrow margin batween the two céndidates (less than
380 votes) and the statistically significant number of unexplained‘
undervotes. The compelling need of the public for an immediate
preservation of all evidence in order to proserve the sanctity of a complete

count of all eligible votes favors the grant of injunctive relief.
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Vii. CONCLUSION.
29. For the reasons set forth, the plaintiff asks this court to direct
the immediate sequestering and preservation of the electronic voting
machines, voting cartridges, electronic voting systems, instruments, and
data inciuding software and firmware used in Sarasota County in the
election for Congressional District 13.

Viil. VERIFICATION.
Under penalties of perjury, we the undersigned declare that we have read
the foregoing petition and that the facts stated in it are true to the best of
our information and belief.

Respectfully submitted,

COFFEY & WRIGHT, LLP
2665 South Bayshore Dr.
PH-2, Grand Bay Plaza
Miami, FL. 33133
Telephone: 305.857.9797
Fax: 305.859.9919

By:

KENDALL COFFEY
Florida Bar No. 259861
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Email: ben kushne@sk-lawyers.com

By:
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Florida Bar No. 233293
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Suite 3B
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Telephone: 561.616.3333

Fax: 561.6163266

Email: Jliggio@liagi

GROSSMAN ROTH AND PARTRIDGE
Attorneys for Plaintiff

~ SouthTrust Bank Building
1800 Second Street, Suite 777
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Telephone: 941.365.8666
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COPY

IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
IN AND FOR SARASOTA COUNTY

CHRISTINE JENNINGS, Democratic
Candidate for United States House
of Representatives, Florida
Congressional District 13,

Case No.
Plaintiff, 2006 -CA 010848 NC
vS.
HON. KATHY DENT, Sarasota County
Supervisor of Electiocns,
Defendant.
/

TRANSCRIPT OF HEARING

BEFORE: HONORABLE DENC G. ECONOMOU, CIRCUIT JUDGE

DATE TAKEN: November 14, 2006

TIME: . 12:09 p.m. - 12:41 p.m.

PLACE: Sarasota.County.Judicial
Center

2002 Ringling Boulevard
Sarasota, Florida

Stenographically Reported by:
Donna L. Peterson
Registered Diplomate Reporter
Certified Realtime Reporter
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Grossman, Roth & Partridge
1800 2nd Street, Suite 777
Sarasota, Florida 34236

Counsel for Defendant:

RONALD A. LABASKY, ESQUIRE

Young Van Assenderp, P.A.
Gallie's Hall )

225 South Adams Street, Suite 200
Tallahassee, Florida 32302

Counsel for Intervenor Vern Buchanan:

HAYDEN R. DEMPSEY, ESQUIRE
Greenberg Traurig, P.A.
101 East College Avenue
Tallahassee, Florida 32301

Counsel for Florida Secretary of State:

MORGAN R. BENTLEY, ESQUIRE

Williams, Parker, Harrison, Dietz & Getzen
200 South Orange Avenue

Sarasota, Florida 34236
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PROCEEDINGS

THE COURT: Good morning, everyone. Thank you.
You may be seated.

Everyone get here on short notice.

MR. LIGGIO: Yes, Ydur Honor.

MR. DEMPSEY: ' Thank you;

THE COURT: Everybody notified, everybody, all
of the parties?

MR. LIGGIO: Yes, Your Honor.

THE COURT: Okay. Including Supervisor of
Elections.

MR. LABASKY: Yes, Your Honor.

MR. LIGGIO: Yes, Your Honor.

MR. DEMPSEY: Yes, Your Honor.

THE COURT: Why don't we do this. Why don't
you, for the fecord, identify yourselves so we will
have everyone present.

MR. LIGGIO: Your Honor, for the petitiocner,
here with co-counsel William Partridge. And my name
is Jeffrey Liggio.

THE COURT: All right, sir. Thank you.

MR. LABASKY: Your Honcr, on behalf of the
defendant, Kathy Dent, Supervisor of Elections, I am
Ron Labasky.

THE COURT: Thank you, sir.

Sclafani Williams Court Reporters, Inc.
1- (866)- SET-DEPO (738-3376)
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MR. DEMPSEY: Your Honor, my name is
Hayden Dempsey. I am here on behalf of
Vern Buchanan.

We filed a motion to intervene, and it is my
understanding the plaintiffs have no objection to
our intervention.

THE COURT:- Qkay. Thank you. That was the
first thing. No objection by any of the parties?

MR. LIGGIQ: None whatsoever.

THE CQURT: Good. I was going to grant it
anyway. Okay. ‘

MR. DEMPSEY: Thank you, sir.

THE COURT: Sure. Motion granted.

All right. What brings us here?

MR. LIGGIO: Your Honor, would you prefer me to
speak from the podium or =--

THE CQURT: Whatever is easier for you. If you
have got a lot of papers that you have at the table,
you can stand there, sir.

MR, LIGGIO: Your Honor, we are here after a
very unusual situétion, unless the Court has any
questions as to how we arrived with the situation
the election.

There are recounts that are ongoing as we

speak. The various supervisors of elections in the

Sclafani Williams Court Reporters, Inc.
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affected counties have been working diligently with
the canvassing teams on the provisional ballots.
And the machine recount is occurring. The manual
recount is scheduled to take place. .Nothing we are
doing here ié meant to slow down or to stop those
statutorily mandated recounts. There, of course,
are statutory time frames.

If at the end of the recounts there is -- there
is, on either party, an intention or a need to fiie
an election contest, that alsc has a rigid statutory
time frame of 10 days after the certification of the
election. I believe as we looked at it that the
certification pending the recounts should take place
Sunday or Monday of this coming week, so there is a
10-day window at that time.

We felt it was important to come to see you
because something unusual outside of the normal
recounts is taking place. As you know, Secretary of
State Cobb is sending or has sent an audit team
here. They are doing some audits or they are going
to do audits, and I am not sure whether they have
begun aliready or they are going to, including
something called parallel election testing.

If I can approach.

THE COURT: Yes, sir.

Sclafani Williams Court Reporters, Inc.
i- (866)- SET-DEPO (738-3376)
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MR. LIGGIO: I made -- I made cépies of a
couple of generic charts for you to see, just to
help familiarize you, Your Honor, with the way these
elections systems work. And the reason we did this
is that we tend to think of the user interface,
which is the machine that the voters vote at, as the
system. And sometimes we have been imprecise in our
marriage ~- in our language. And I would never
criticize the press, but sometimes they are a little
bit imprecise.

As you can see from these flowcharts, this is a
rather complicated system. The manual, and the
machine and manual recount, doesn't look at a number
of the aspects of the system.

So when this situation arose, we contacted an
expert from Rice University, Professor Wallach. As
you know, we filed an affidavit from Professor
Wallach. Attached to that was a list of things that
in a good forensic investigation we feel that we
would like to see and have access to.

This is not any different than any other
spoliation of evidence sort of motion where we want
to protect and preserve evidence. We have no reason
to believe that Ms. Dent’'s office would do anything

to tamper with evidence, and we are not suggesting

Sclafani Williams Court Reporters, Inc.
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that. But we want to make sure, in an abundance of
caution, we do have some Court scrptiny.

Now, before we came in here today, we have
litigated -- Mr. Labasky and I have litigated
against each other for years. He wins a lot of
them, and I win one once in a while. And we have
also spoken to --

THE COURT: Is that all right, Mr. Labasky?

MR. LABASKY: I agfee with that, Your Honor.

MR. LIGGIO: That characterization.

THE COURT: We. had to put that on the record.

MR. LIGGIO: Judge, we are never lawyers that
think we win everything. Those are the wrong kind
of lawyers.

We have also spoken with Mr. Dempsey. And I
know here with us, just monitoring today, but not
appearing yet, is Mr. Bentley on behalf of
Ms. Cobb's office.

What we suggest is, as far as what relief we
would ask the Court 1s as follows: No. 1, an order
making sure just with Court scrutiny that the
various aspects of this rather complicated voting
system be maintained and preserved and protected so
that there can be a forensic examination. It is

vitally important because if in fact there would be

Sclafani Williams Court Reporters, Inc.
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an election cdntest, because it's a machine—dfiven
voting system, a software computer-driven system,
that forensic examination is going to be wvitally
important under the provisions of Florida Statute
102.168.

We spoke in the hallway and we suggested ~- and
I think we are on the way to an accord. We all
want, all of us, for all the parties, we want a good
and comprehensive forensic audit and parallel
election. We have got -- bringing in independent
experts. I know the other parties are.

What I would ask you to do as the rest of the
relief ~- and I think we've got -- we don't have --
we don't have approval from the clients yet. Give
us 24 or 48 hours. And of course the reason I
suggest that time frame is because of that window
for a contest if it's going to happen.

Give us 24 to 48 hours to come back and visit
with you. And we are going to try to agree that
we -~ we have asked that our experts and any experts
that the Buchanan campaign has, any experts that
Secretary Cobb have, they all get together and ’
participate in the audit and the parallel election
together. BSo we come out with a good, comprehensive

product, so that the voters of Sarasota County know

Sclafani Williams Court Reporters, Inc.
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that we are allklooking to get to the bottom of what
happened without any partisan rancor and without any
shading of things.

Each of the lawyers -—- and if I say it wrong,
fellas, just tell me. I think we each have to go
back and chat with our clients. But I think we are
in agreement that if you would give us 24 or 48
hours to come back and report to you, as to the
status of our stipulation about our participating
together, I think we are going to go a long way
towards getting this thing done and getting it
moving.

So again, we would ask for the protective order
to make sure we have Court scrutiny. And give us
some time to stipulate together that maybe we can
develop a process together in a fair and open
fashion for the voters.

THE COURT: All right. So let me ask ydu. You
had mentioned you are seeking.an order to make sure
some aspects =~ I'm trying to read my handwriting
but I can't because I wrote too fast -— making sure
some aspects or all aspects for the voting system be
maintained and preserved and protected.

Are there specific -- what do you mean by

aspects, is my guestion.

Sclafani Williams Court Reporters, Inc.
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MR. LIGGIQO: This is what we said in the
petition and we have parroted in what we are going
to suggest as an order; that the respondent,

Ms. Dent's office, shall take immediate steps to
sequester and preserve -— and I know they have
already sequestered and preserved the voting
apparatus, the electronic voting machine --

THE COURT: I'm sorry. Someone coughed. I
didn't hear that. Say that again.

MR. LIGGIO: They have already got --

THE COQURT: Sequestered and preserved what? I
didn't hear you.

MR. LIGGIO: The electronic voting machines.
Pardon me, voting cartridges. On those charts,
those are called PEBs. The electronic voting
systems. And as you can see from the chart, there
is a number of computer systems and software
packages involved. And data including the software
and firmware used in Sarasota County in the election
for Congressional District 13.

And that does not slow down or stop either the
machine recount or the manual recount in any way.

THE COURT: All right, sir. And secondly,
since you are seeking injunctive relief, for what

period of time are you seeking said injunctive

10
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relief?

MR. LIGGIO: Judge, I would suggest that it be
for at least that 10-day peried after the
certification of the election, in which the parties
have an op@ortunity to decide if they are going to
conduct an election contest.

So if we assume the election will be certified,
let's say this coming Monday. For an additional
10 days. And I do believe that the barties, all of
us, are going to be able to agree on a -- I hope I
am not speaking out of school ~- agree to an agreed
audit and parallel testing protocol in that time.

THE COURT: All right, sir. Thank you.

Mr. Labasky or Mr. Dempsey, who wishes to go?

MR. LABASKY: I think I will got first, Your
Honor.

THE COURT: Mr. Dempsey.

MR. LABASKY: Provided we have an .
understanding -- and I understand the plaintiff's
presentation to you.‘ The issue of their
participation in the audit, the State of Florida,
the Department of State is going to pursue and which
has been requested by the Supervisor of Elections,
that's really not very much our issue.

There are several statutes, and one in 98,015

11
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12
and one in 101.34, that provide that the Supervisor
of Elections is to maintain the ?oting equipment and
the voting records and not =~ and to ensure that
nothing improper occurs with those. .

And I think Mr. Liggio has already indicated
that really is not the principal concern here. Just
to advise you where we are -- and I think you had a
question.

THE COURT: Go ahead.

MR. LABASKY: We are in the process now and
will ~- and expect to complete the State-directed --

‘ The election canvassing commission has on
Monday directed that the counties involved in this
congressional district begin a machine recount. And
that's running the paper ballots, the absentee
ballots back through the equipment, and checking all
the vote tallies in the electronic voting equipment.
We will be finished with that this afternoon, and we
are then required to certify those results to the
election canvassing commission in Tallahassee by
noon on Wednesday. It is anticipated --

THE COURT: Wednesday of?

MR. LABASKY: Tomorrow.

THE COURT: Tomorrow?

MR. LABASKY: Yes, sir.

Sclafani Williams Court Reporters, Inc. -
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THE COURT: Okay.

MR. LABASKY: Then I think everyone
anticipates, absent something very unusual
occurring, that we will still be within one-quarter
of one percent on the vote separation of these
candidates, and we will go into the manual recount.
Again, as I understand the plaintiffs, they want
that to proceed and for us to use the equipment as
appropriate and necessary for us to complete that
task, which we must complete by Saturday at noon,
Saturday at noon when we will again certify those
final manual recount totals. And that will be the
completion of the Sarasota County canvassing board's
duties with respect to the vote tally in Sarasota,
along with the other adjoining counties that
participate in this congressional district.

The issue as I see it, Your Honor, is the
plaintiffs getting in accord with the Department of
State, who is doing something separate and apart
from the canvassing board at this point in
undertaking their audit.

We from through the Supervisor's office, in
conjunction with the approval of the canvassing
board, have agreedvto provide the information

necessary, none of the original documents, only

Sclafani Williams Court Reporters, Inc.
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14
copies of documents, so that they can begin
preparation.

We —— I don't believe -~ I have to talk to my
client, of course. But I don't believe there would
be any reason for us to raise an objection of a
participation with the Department of State, and that
really is something that I think the plaintiffs need
to work out with the Department of State so it fits
into their efforts in undertaking this audit that
they will do.

The only concern I would have, Your Honor, is
that there is a clear understanding that when and if
the language is used of sequestering/maintaining,
it's not in opposition to what we must do in order
to complete the machine recount and the manual
recount by Saturday and get all of those votes in.
And that whatever order we have, if it goes in this
direction, that the equipment is not tied up for
some abnormal period of time. We can print records
but the way -~ based upon the fact that people are
still asking for ballots from the 2000 election, I
would hate to have this voting equipment sitting in
a warehouse locked up for the next whatever period
of time, although apparently it's going to be that

way anyway 50 ~- Very soon.
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So, Your Honor, from our position, as long as
we can continue to do our task at the canvassing

board level, the Supervisor level, and complete the

recounts that in all likelihood -- well, one
is done -~ one is going to be done, one will follow
up, in likelihood be undertaken. We are -- I think

we are going to be fine. And we will provide the
data, because we ha&e already agreed, I think, to
provide what is necessary for the audit. And they
want to participate in the audit, and it's really
the Department of State, I think, that has to be
interfaced with at this point.

THE COURT: All right, sir. I appreciate that.
Thank you.

Mr. Dempsey.

MR. DEMPSEY: Thank you, Your Honor. I would
like to repeat what Mr. Labasky said. We, to a
large extent, we would agree with that.
Representative —-- excuse me, Congressman-Elect
Buchanan would.

It seems like the issue really is whether or
not the State goes forward with this parallel
testing tomorrow and whether or not, you know, the
parties are allowed to. And it's my understanding

from Mr. Liggio's argument that basically, to sum it
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up, that they object to the State going foward with
this parallel testing tomorrow, that they want to
preserve these machines for some time after
tomorrow.

We don't necessarily have a position on that
issue other than, you know, we agree, I think we are
all in agreement here that we don't want anything to
happen between now and Monday when certification has
to occur to stop that process, the manual recount.

So I think to the extent that, as Mr. Labasky
said, that the plaintiffs would like to get with the
Secretary of State's office to talk about what the
testing is going to encompass, just like any other
scientific case, and that both parties are afforded
an opportunity to know what that is and to
participate, I don't know that we have an objection.
I guess I almost wish that the Secretary of State's
office was here to better explain for Your Honor
what 1t is they propose to do. Because I almost
feel like there is a bit of incomplete information
in large regard.

But anything to, you know, assure this Court
that, you know, this was a fair election, you know,
both for the process that's ongoing and later in the

contest which may or may not be filed, we would not

16

Sclafani Williams Court Reporters, Inc. -
1- (866)- SET-DEPO (738-3376)




10

11

12

i3

14

16

17

18

19

20

21

22

24

25

1932

17
object to it.

MR. LIGGIO: Thank you.

THE COURT: All right. I -- yes, sir.

MR. LIGGIO: Maybe -- and I had forgotten that
the parallel testing was scheduled for tomorrow. We
would prefer, give us some time, and I think we are
all going to be able to work this out. I honestly
do.

THE COURT: All right.

MR. LIGGIQ: But before anything outside of the
recounts. The recounts must go forward in
accordance with the statute, and there is no
opposition by anybody to that. Audits and parallel
testing are the things we are concerned about.

And I would ask Your Honor to —— I don't know
if we need, but in an abundance of caution maybe we
need a 24~ or 48-hour injunction or stay for that to
see if we all can get on one page on that.

THE COURT: All right. My onl? concern that I
have, truly, is I think someone from the Secretary
of State, a representative should be here, and that
is why T am a little reluctant.

And Mr. Bentley is standing.

MR. BENTLEY: You asked. You =-

THE COURT: Kind of like Perry Mason where

Sclafani Williams Court Reporters, Inc.
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someone from the back of the courtroom comes forward
and confesses.

MR. BENTLEY: That's right. I'm sorry.

THE COURT: Mr. Bentley, maybe you have the
answer to all this.

MR. BENTLEY: I wish I did.

THE COURT: That is a guestion. Obviously we
need some input from their =~ they have a vested
interest in this.

MR. BENTLEY: Morgan Bentley on behalf of the
Secretary of State.

THE COURT: All right, sir.

MR. BENTLEY: The problem here really is a
procedural one. We don't know what it is they want
to do in the participation. I don't know actually
whether this court at the -~ well, certainly at the
moment the Court doesn't have jurisdiction over the
Secretary of State to order an injunction that we
can't do a parallel audit.

The thing the Court has got to keep in mind --
I think Mr. Liggio made this clear but it's worth
repeating ~-- is the audit has nothing to do with the
recount per se. The recount kind of ~- it has its
own life. And the challenge to that has its own

life. And there is even some question, as I
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understénd it, as to this is a federal election so I
think the federal rules are going to control. But
that is not my -~ not my fight.

Our issue is we have been requested by a

constitutional officer to perform an audit pursuant

to cerfain statutes. I don’'t -- since I don't know
what it is they are asking to participate in, I
can't say we are against it per se. But I just
don't think an order at this point is appropriate
for two reasons. One is they are not a party; and
No. 2 is it's a statutory procedure. It is what it
is. And unless there is some reason ~-

THE COURT: Okay. I don't think that I have
the authority at this point to make that ~-- that
leap at this peoint. I may down the road. BAnd
obviously I am amenable. We can do emergency
hearings any time, as was proved this morning.

MR. BENTLEY: Absolutely.

THE COURT: It sounds to me like we are truly
on the same page, though, and I agreé. I think we
are all on the same page. I think we are all after
the truth, whatever it is.

MR. LIGGIO: Sure.

THE COURT: So T don't think that is an issue.

So what T am —— I'm sorry. Go ahead.
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MR. BENTLEY: Procedurally speaking, yéu are on
the trial docket this week as I understand it so -~
THE COURT: Yes, sir. I have gotbtrials.

MR. BENTLEY: ~- this middle of the day is
going to be good if ~--

THE COURT: Probably my lunch hour is going to
be your lunch hour.

MR. BENTLEY: Okay.

THE CQURT: That's probably -- so don't go too
far from the -- don't be taking lunch somewhere in
Naples or somewhere else or Tampa.

MR. BENTLEY: Perfect.

THE COURT: But that's probably the best for
me, too, for emergency.

" MR. LIGGIO: Maybe in an abundance of
caution -- I know we are going to be talking. We'll
do an amended petition, emergency petition to make
sure that everybody is in. And -- but I am hoping
we won't have to come before you. I am hoping we
are all going to meet as reasonable people here.

THE COURT: If so, I am here. But it does
sound like everyone truly has the same intent and
purposes about this, so I think we are all on the
same page in that regard.

So what I shall do then is I will, for the

20
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purposés of the temporary injunction or the
injunction itself -- and I will need info. But
obviously just order/direct the sequestration/
preservation of the electronic voting machines,
voting cartridges, electronic voting systems,
instruments, and data, including software and
firmware used in the Sarasota County election for
the Congressional District 13.

However, said injunction shall not in any way
impede or inhibit the continued recounts by the
Supervisor of Elections.

Yes, sir.

MR. LABASKY: Counld I get -- refer to the
continuation of the machine recount?

THE COURT: Yes, sir.

MR. LABASKY: And any manual recount ordered?

THE CQURT: Exactly. Whatever it is that
allows you to continue what you are deing,
absolutely. If that is the wordi%g you need, then I
will’adopt that and put that as my words.

MR. LIGGIO: Then we have no objection to that
wording at all, Your Heonor.

THE CQURT: Okay. Now, do you want the
transcript as I have dictated the order, just to

make that part of the order itself?
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MR. LIGGLO: Yes, Your Honor.

THE COURT: All right. While we are all
together, then, is there anything else I have left
out or that any party feels needs to be added or
deleted, from anyone?

MR, BENTLEY: Well, just to be -- since this is
important, you said the machines, et cetera, that
were used in the election for the 13th Congressional
District.

THE COURT; Yes, sir.

MR. BENTLEY: The testing, as I understand it
is going to proceed tomorrow, involves machines that
were not used in the election. So as I understand
your order, it would not apply to those machines.

THE COURT: Any reason why it should or should
not?

MR, LIGGIO: I understand they are talking
about doing some things with spare machines. But
because this is a much more complicated system than
just those machine units, it is going to require
some programming and some transferring of data and
adding of votes. And I ~- we would rather not have
it done till we all agree, makeAsure we are doing it
right.

MR. BENTLEY: Okay. Well, that's -~
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MR. LIGGIO: That is what I am saying.

MR. BENTLEY: That's our problem, Your Honor,
is that interferes, then, with things outside the
scope of the recount. That interferes with an audit
request by a constitutional officer to another
constitutional officer. And that, I don't think =~=-
heck, we are not even a party here. 5o, I mean, I
don't think it applies fo us regardless.

But these are spare machines. I agree that we
have no reason to touch -~ and we den't want to,
frankly, touch the machines that were used in
election until after the appeals are exhausted. But
the spare machines have nothing --

THE COURT: What is the prejudice? Where is

the prejudice for their -~ to continue with this

procedure?

MR. LIGGIO: The prejudice is, is that there
is -- there is ways to do the ‘audit appropriately
and ways not to do the audit appropriately. And we
have our expert, Professor Wallach here. Maybe he
can explain it better than I can.

THE COURT: ©No, we are not.

MR. LIGGIO: Is this is inveolving things
outside, as counsel admitted, the recount. They are

going to be a party very shortly. We are going
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to --

THE COURT: This injuﬁction also includes what
you are saying, as far as these other machines.

Does that stop them from proceeding?

MR. LIGGIO: I think in effect it does, Your
Honor. And that is why I am trying to get everybody
together.

THE COURT: Well.

MR. LIGGIO: Those machines are in the custody
of Ms. Dent's office.

THE COURT: I saw that.

MR. LIGGIO:; Those machines aren’t in
Tallahassee.

THE COURT: Let me hear from Mr. Labasky.

MR. LABASKY: Your Honor, I'm ~- to be very
candid, I am not real clear about the procedures on
the audit, exactly what the department would be
utilizing or not utilizing. As Mr. Bentley pointed
out, obviously, if the order is going to extend to
all of eguipment, that it may very well impair their
ability to move on their audit as we stand here and
as they anticipate doing tomorrow.

But again, I think that as it relates to the
Supervisor, we will maintain all the records and the

equipment with the integrity that is required. The
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issue of how the plaintiffs would participate in the
audit that the state is going to undertake I think
is something that they kind of -- they need to
tailor themselves. And we might be a peripheral -
party at that point.

k MR. LIGGIO: And, Judge, while the recount
process is occurring, there is no mandating those

statutes that the audit has to be done in 48 hours

or 50 hours or a week. We are just trying to get an

audit that we can all agree to that is fair. So if
the State has announced without the parties®
participation, we are doing this parallel testing
which is part of an audit tomorrow,bwe -— We =~ wWe
would like to make sure that it's done right. We
want to make sure it's done so that the independent
experts =-

THE COURT: Mr. Bentley, let me ask you this.
At what point do these outside machines enter into
the process?

MR. BENTLEY: There you are testing the limits
of my knowledge. What I understand the --

THE COURT: Because I have no idea. I truly
am -~

MR. BENTLEY: There is a thing called parallel

testing which I ~- as I gather it in my complete

25
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ignorance as of 11:15 this morning, was it's
essentially getting a baseline of, you know, here is
how the machine -- trying to recreate on a spare
machine what may or may not have occurred in the
election.

THE COURT: I know that. Let me ask all of you
this. If I were to include this other issue that
you are talking about, then I use the word "outside
machines” for lack of a better phrase, and delay
that include the outside machines for a period of 24
hours, do you think that is an issue you all can
deal with and addfess and take care of in the next
24 hours?

MR. LIGGIO: And then we will come back and see
you on Friday.

THE COURT: Well, I don't want -- seriously, I
don't want to bring everything to a grinding halt
for the next two weeks while we are arguing over
these outside machines so ==~

MR. DEMPSEY: Judge, if I may, we would be
concerned on behalf of Ms. Buchanan on conducting --

I think what the plaintiffs would like to do is
to participate in the testing. We agree with that.
To the extent that they object and feel they have to

have an expert there, you know, I don't know that we

26
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are, you know, concerned about that. We would like
to have an expert also. As of right now we do not
have an expert who would be ready to begin the
testing within 24 or 4B hours.

In addition, over the next 48 hours we are
going to be doing the recounts, the manual recounts
both in Sarasota County and Manatee County. And so
in terms of just logistics and resources, it becomes
difficult to do that. And if we do have concerns --
I mean, it does so happen that experts tend not to
agree about what the correct procedures are going to
be. I guess I would be concerned about running back
into court on emergency hearings to rectify and have
Your Honor decide what procedures have to take
place.

It seems to me the issue is whether or not this
parallel testing that the state wants to do goes
forward tomorrow or not. And I would suggest that
if the answer is not, then we look towards not
trying to force it within this week when we have so
much else going on.

MR. LIGGIO: And we will work together with the
parties, Your Honor, if necessary. It's not going
to slow down filing a contest unless it -- we can

file a generic thing, a generic petition and amend
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28
it as necessary.

We want to work together with everybody here.
And if this thing is ongoing tomorrow, which is part
of the audit and -~ I want to be clear. These are
not outside machines from a vendor or from
Tallahassee. These are spare machines in Ms. Dent's
office that they plan to utilize tomorrow. So
whether it's -~ I'm hoping we can agree on a
protocol wherekwe -~ where we all can sit down over
the weekend or tomorrow or Friday, and let's all
agree on the parallel testing and audit protocol, so
that nobody can come in afterwards and say this
wasn't done right. And that's why we don't want
this to happen tomorrow.

THE COURT: I understand.

MR. LIGGIO: But it will not affect the
recount. We want that to continue in accordance
with the statutory --

MR. BENTLEY: Your Honor -~-

THE COURT: Mr. Labasky. Held your thought,
please. He was raising his hand.

MR. LABASKY: We would suggest that perhaps if
the Court does have time tomorrow at noon, give us
24 hours, let the plaintiffs amend their complaint

to bring the Department in, and let the Department
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get a feel for where they are. Because I think they
are the critical party at this point.

THE COURT: Pardon me. I am reluctant te
really start meeting making a lot of rulings without
the Department having their say in this matter as
well. I don't think it's appropriate for me to do
S0,

MR. BENTLEY: That was my thought. That's all
I was going to say. Letfs just come back tomorrow
after we have been joined and we know what it is
they want.

THE COURT: I agree, I agree. Because I gave
you an hour and a half notice, and I don't think
it's fair to drag all of you from whatever you are
deing to --

MR. LIGGIO: I wonder if we could do it
48 hours instead of 24, guys. Is it going to hurt
to stop one day? I have something I needed to do
back home, if I could get back for oné day.

MR. BENTLEY: Well, frankly, I didn't know it
was going forward tomorrow anyway. So I assume so.
But I‘—~ I will have to check with Secretary Cobb's
office. I just -— I will try to do it the minute we
leave here.

THE COURT: Mr. Labasky? Mr. Dempsey?

29
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MR..LABASKY:' Your Honor, I am fine through
Thursday afternoon. I have got to be in federal
court on Priday so if we -~ I am not going to be
able to participate. I request we not schedule
anything for Friday.

THE COURT: Is it on a voting election matter
that you are going to be in federal court?

MR. LABASKY: Yes, Your Honor.

THE COURT: Mr. Dempsey.

MR. LABASKY: Since Judge King had it for
almost two years and this is, I think, we are
bringing it in for a landing, I don't think I would
probably get.a continuance at this point.

THE COURT: So two years from now I am still
going to be hearing this, is that what you are
saying?

MR. LABASKY: It's a possibility.

THE COURT: Mr. Dempsey.

MR. DEMPSEY: Again, Your Honor, as a practical
matter, I think on Friday we are going to be in the
middle of doing the manual recounts and tomorrow we
will be =~ or, excuse me, Thursday we would be,

MR. LABASKY: Right.

MR. DEMPSEY: And so I .guess, you know, in

terms of where we expect to end up with this: As a
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practical matter, you know, I think the impact of
this is going to be we are talking about this next .
week in terms of getting the experts together, which
is, you know, I think what Mr. Liggio ultimately
would like to do.

THE COURT: All right. So 48 hours from today,
which is no later than 1:00 o'clock, Thursday, which
is the 1lé6th, correct?

MR. LIGGIO: Yes, Your Honor.

MR. BENTLEY: Fair, Your Honor.

THE COURT: Bow is that?

MR. LIGGIO: And we will be talking amongst
ourselves in the interim, Your Honor.

THE COURT: I hope so. All right. What else
while we are all together? Because I know it's hard
to get you all together. I appreciate you coming in
on short notice. What else do we need regarding
this order of the court? Anything else we need to
address, anything I have overlooked?

MR. LIGGIO: I don't believe so, Your Honor.

THE COURT: Anything we need to add?

MR. LABASKY: No, Your Honor. Just so -~ just
to recap the --

THE CQURT: Yes, sir.

MR. LABASKY: The order is going to indicate

31
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that the equipment will be kept safe and secure,
sequestered, the language the court is going to use.

THE COURT: Yes, sir.

MR. LABASKY: The recounts will go forward.
That will not impede those recounts.

THE COURT: Yes, sir.

MR. LABASKY: And we will be back together in
48 hours.

MR. LIGGIO: And we have agreed that your ~-
from the ruling from the bench, the transcript will
suffice as the order as opposed to a written order.

THE COURT: Right. I would. Is that all right
since this is on an emergency basis?

MR. LABASKY: So the practical matter of this
is, I think, until Thursday afternoon there won't be
any possibility of any kind of audit or testing --

MR. LIGGIO: That's right.

MR. LABASKY: -~ going forward.

MR. LIGGIO: To give us a chance to talk
amongst ourselves,

THE COURT: Okay.

MR. BENTLEY: ©One last thing. If there is an
issue, I will set it tomorrow, then.

THE COURT: All right. Between now and --

seriously, if there is an emergency, I will find the

32
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time. If something comes up between now and
Thursday, let me know and I will give you the time
tomorrow.

MR, LIGGIO: Judge, of course, Mr. Partridge is
here locally. And if I need to be in Palm Beach
tomorrow, could I appear by phone if necessary?

THE COURT: Absolutely. Mr. Partridge, just
let my judicial assistant know, sir. We will make
time available. Tomorrow I have got a trial in the
morning starting, but I will just take some time out
of that trial and we will address whatever emergéncy
issues arise.

MR. LIGGIG: Thank you, Your Honor.

THE CQURT: All right, folks. Thank you for
being here in such short time.

MR. DEMPSEY: Thank you, Judge.

MR. LABASKY: Thank you.

THE CQURT: All right. Thank you.

THE BAILIFF: Court is adjourned.

(Proceedings concluded at 12:41 p.m.)
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IN THE CIRCUIT COURT OF THE
SECOND JUDICIAL CIRCUIT, IN AND
FOR LEON COUNTY, FLORIDA.

Latid

CHRISTINE JENNINGS, nominge of the
Democratic Party for Representative in
Congress from the State of Florida’s
Thirteenth Congressional District,

Plaintiff,

VS
CASENO. 2006-CA-2973
ELECTIONS CANVASSING COMMISSION .
OF THE STATE OF FLORIDA, consisting of
Governor Jeb Bush, Chief Financial Officer
Tom Gallagher, and State Senator Daniel
Webster; SARASOTA COUNTY CANVASSING
BOARD, consisting of Supervisor of Elections
Kathy Dent, Judge Phyllis Galen, and
Commissioner Paul Mercier; KATHY DENT
as Sarasota County Supervisor of Elections;
SUE M. COBB as Secretary of State of the
State of Florida; DAWN K. ROBERTS as Director
of the Division of Elections of the State of Florida;
and VERN BUCHANAN, as nominee of the
Republican Party for Representative in Congress
from the State of Florida’s Thirteenth Congressional
District,

Defendants.

ER ON MO’ oC E D RY
This cause came on for hearing on the Motion To Compel Expedited Discovery filed
by Plaintiff, Christine Jennings, nominee of the Democratic Party for Representative in

Congress from the State of Florida’s Thirteenth Congressional District. The Court having
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considered said motion, argument of counsel, and being otherwise advised, it is

ORDERED AND ADJUDGED as follows:

1 The Defendants shall respond to Plaintiff’s Request For Production of
Documents and Inspection of Tangible Things within fifteen (15) days of the date of this
order.

2. The tests to be conducted on Tuesday, November 28, 2006, on the voting
machines by Defendants, Kathy Dent, as Sarasota County Supervisor of Elections, and Sue
M. Cobb, as Secretary of State of the State of Florida, shall be conducted in such a fashion
that allows the experts of the Plaintiff, Christine Jennings, and Defendant, Vern Buchanan,
to observe said testing.

3. The request for production of the “source code” is denied without prejudice.

DONE AND ORDERED in Chambers at Tallahagsee, Leon County, Florida, this

<
S~ day of November, 2006.

WILLIAM L. GARY

Circuit Judge
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copies to:

KENDALL COFFEY
Coffey & Wright, LLP
2665 South Bayshore Drive
PH-2, Grand Bay Plaza
Miami, FL 33133

and

MARK HERRON

Messer, Caparello & Self, PA
2618 Centennial Place
Tallahassee, FL. 32308
Attorneys for Plaintiff

PETER ANTONACCI

ALLEN C. WINSOR

Gray Robinson, PA

301 South Bronough Street

Suite 600

Tallahassee, FL 32301

(PO Box 11189

Tallahassee, FL 32302)

Attorneys for Defendant, Elections Canvassing
Commission of the State of Florida,

Sue Cobb, Secretary of State, and Dawn K.
Roberts, Director, Division of Elections

HAYDEN R. DEMPSEY

Greenberg Traurig, PA

101 East College Avenue

Tallahassee, FL 32301

Attorneys for Defendant, Vern Buchanan

RONALD A. LABASKY

Young Van Assenderp, PA

225 South Adams Street

Tallahassee, FL 32302

Attomneys for Defendant, Kathy Dent
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MEMORANDUM

DATE: November 21, 2006

TO: Interested Media

FROM: Jenny Nash

RE: AUDIT PLAN FOR SARASOTA COUNTY

As announced yesterday, the Florida Department of State will begin paraliel
testing in Sarasota on Tuesday, November 28, 2006. This is the first testing
phase of an angoing, comprehensive audit the Department is conducting of the
voting systems and election administrative procedures used in the U.S.
Congressional District 13 race in Sarasota County. The first paralle test will be
conducted on touchscreen voting machines which were prepared for Election
Day but not deployed.

The Department will continue to review all documents and data relevant to the
audit. On Friday, December 1% the second paralle! test will take place. This
round of testing will be conducted on touchscreen machines utilized in Sarasota
County for precinct voting in the November General Election. Both parallel tests
will be videotaped. The Department has conferred with outside experts and
experts retained by both candidates in advance of the testing.

The public and representatives of the candidates are invited to observe. The
testing will take place from 6:30 a.m. to 7:30 p.m. at:

The Interim Government Operations Center
1001 Sarasota Center Boulevard
Sarasota, FL 34240

Jenny Nash

Deputy Chief of Staff for Communications
Florida Department of State

Sue M. Cobb, Secretary of State
850.245.6518

Make a Difference - Mentor!

Please nate: Florida has a very broad pubiic records law. Most written communications to or from state officials regarding
state business are considered o be pubiic records and will be made available to the public and the media upon request.
Therefore, your e-mail message may be subject to public disclosure.
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Parallel Test
DOE Audit for
Sarasota County FL
2006 General Election

Purpose:

Sarasota County, Florida experienced an unexpected number of undervotes for the 13"
Congressional District race during the 2006 General Election. Although a number of factors may
have contributed to this undervote total, interested parties are concerned that the undervote for this
race suggests that the voting equipment may not have correctly captured the voters’ selection.

The Florida Division of Elections (DOE) has developed an extensive audit plan to ascertain if a
process, definition, machine, or tabulation anomaly contributed to this contest’s undervote total. As
part of DOE’s extensive audit, the Bureau of Voting Systems Certification (BVSC) will utilize a
test activity that has become known as a “parallel test”. Typically, a parallel test involves a random
selection of voting devices from the population of voting devices destined for deployment on
election day. This test sample would be segregated from the actual deployed devices, but otherwise
would undergo the same election day activities in “parallel” with the deployed voting devices,
except the voters would consist of a test team and the ballots cast would be defined by a
predetermined test script. The intent of this parallel activity is to ascertain the accuracy and
reliability of the deployed voting devices with consideration given to ballot style, layout, coding,
demographics, and operation.

Scope:

The application of the parallel test technique for this audit will deviate from the classical paraliel
test in that the test script will be based on the audit data extracted from a sample of iVotronic
touchscreen devices. In addition, the test script will also take into consideration the voting
experience of several voters that were described in various news articles. The audit data for each
iVotronic touchscreen consists of two records: the event log and the ballot images. The event log
contains the timing element for when each baliot was cast. The ballot image file contains the voter
selections as they appeared on the review screen at the time the voter pressed the “VOTE” button.
However, the arrangement of the ballot images is random. Therefore, these ballot images cannot be
associated with the time that the ballot was cast.

BVCS requested each candidate to provide a list of two to four precincts that they believed warrant
close examination. From this list of precincts, BVSC staff identified four iVotronic touchscreens
(two from Jennings’ list and two from Buchanan’s list) that experienced the highest undervote
within their respective precinct. This selection should enhance the probability of revealing the
undervote anomaly should it exist. BVSC personnel then developed a test script from the audit data
extracted from each of these machines. The four iVotronic touchscreens and their precinct are:

iVotronic SN # Precinct Precinct selected by:
V0105192 105 Jennings’ organization
V0106437 118 Jennings’ organization
V0117973 76* Buchanan’s organization

V0106866 113* Buchanan's organization
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* Note: The Buchanan organization recommended a random selection. BVSC performed this
random selection utilizing MS Excel. The Jennings’ organization also identified precincts
118 and 31 in their initial selection and later added precincts 44 and 74.

Tests:

BVSC will conduct two parallel tests each consisting of four iVotronic touchscreens that will follow
a predetermined test script and a fifth iVotronic machine that will undergo an “ad hoc” vote
selection process focused on the 13" Congressional District race. The test script is based on the
event log and ballot images from the four iVotronic touchscreens identified above. The first
parallel test will utilize a random selection of touchscreens from the poot of touchscreens that were
not deployed during the general election. BVSC randomly selected one ADA iVotronic
touchscreen and four non-ADA i{Votronic touchscreen from this pool. The one ADA touchscreen
and three non-ADA touchscreens will be tested using the predetermined script and the remaining
touchscreen will be the ad hoc touchscreen.

The second parallel test will utilize the actual iVotronic touchscreens identified above plus a fifth
touchscreen from precinct 117 (SN # V0106366) for the ad hoc exercise. An alternate
consideration would be precinct 31 (SN # V0106117). In addition, BVSC will also utilize the same
master PEBs and compact flash cards that were used by these machines for the second paralle! test.
BVSC will consider suggestions from both candidates’ technical experts for testing the ad hoc
devices, but this information must allow at least a 30 minute lag in order to coordinate their
suggestions into the test procedure and must include an equal number of suggestions from both
candidates’s representatives. The five randomly selected touchscreens are:

iVotronic SN #
V0106549
V0105124
V0106923
V0105917
V0106978 (ADA)

Key Elements:

A number of media reports have described the problems that several Sarasota voters encounter in
making their selections and/or in making corrections to their selections as presented on the review
screens, BVSC will utilize one or more test scripts and/or the ad hoc touchscreens in an effort to
replicate the published anomalies. Although a number of these voters indicated a problem with
their initial and final selection for the 13" Congressional District race, the primary focus of the
paralle! tests concerns the review screens. The review screens present the voter with the voter’s
selections. It is this review screens’ list of voter selections that the iVotronic records when the voter
presses the “VOTE” button to cast the ballot. The chief question concerns whether the review
screen as presented to the voter and ultimately verified and cast by the voter is in fact what was
stored as the ballot image within the three redundant EEPROM memory chips. Thus, a review
screen that shows a selection for any candidate and/or measure that is not captured in the ballot
image is a machine error. Likewise, any review screen that does not show a selection that is
captured within the ballot image is also a machine error.
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Items not tested:
ES&S Unity 2.4.4.2 election management system.

Observers and Rules:

A maximum of five observers may be present within the test area. Observers must adhere to strict
silence and may not interfere with this test. Observers may rotate into the test area at each half-hour
interval upon direction from the test director. One designated member of the BVSC staff will serve
as the test director and this position will be staffed on a rotation basis. Other members of BVSC
may be present in the test area. In addition, there will be one videographer present who may enter
and leave at any time. Observers must use a signup sheet to reserve their space. Three of the five
positions are reserved for a member from each of the candidate’s representatives, as well as a
plaintiff’s representative from the case of Fedder, et al. v. Cobb, Leon Co. Case No. (06-2996. One
position is open to the public. The fifth position will be reserved for the vendor’s representative.
Should the vendor choose not to send a representative, the maximum number of observers will
revert to four. BVSC will not manage this signup activity and only those individuals that have
signed up will be granted access to the test area. BVSC reserves the right to remove any and all
observers should one or more individuals or this process provokes a disruptive forum in the test
area. The determination of what constitutes a disruptive activity is at the sole discretion of the test
director.

Test Setup:

Sarasota Elections personnel will assist with the logistics, equipment setup, and election media
preparation. A professional videographer will utilize five cameras to record TV quality images with
one camera devoted to each of the five test units. Each camera will also record audio and at least
one camera will provide a video feed to the public viewing area. The test area will also include one
or more microphones and the audio will be provided to the public viewing area. Within 48 hours
after the conclusion of the test, the videographer will transfer the video and audio to DVD. DOE
will retain the original of these items as part of the audit records and will provide copies of these
records upon written request and payment for duplication/copying costs.

Each parallel test will begin at approximately 6:30 AM on the designated day and will terminate at
7:30 PM on that day. Each poll will open at approximately 7 AM and close at approximately 7 PM
with the intent of elosely replicating the actual times indicated in the event logs. Sarasota Elections
personnel will open and close the polls and generate the zero and results tapes. The DOE test team
will not participate in this activity. DOE will retain the zero and results tapes as part of audit
records. These tapes are public record and copies may be requested from the Division of Elections.

DOE personnel will serve as the test team.  Only the test director may converse with a test team
member. Each touchscreen test team will consist of one individual that will make selections per the
test script. Another test team individual will ensure that the script is followed, will verify the
review screens’ selections, and will note any discrepancy on the test script record. For the ad hoc
machine, this second individual will document anomalies, if present, and will document the final
review screen selections prior to casting the ballot.

Test Script:
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The test script represents the voter selections based on the event log timing and the ballot images
from the selected touchscreens. However, the test script will include several vote patterns for the
13™ Congressional District race intended to uncover whether any of the reported problems that
voters encountered in making their selections caused an error with the review screens’ display of the
voter’s selections. All of the vote patterns will be tested on the ad hoc touchscreen. However, at
least the first two patterns from each category will be included in the test scripts.

Each of the vote pattern categories are identified by the final voter selection as indicated on the
bailot image. Thus, each category represents one of the three conditions that may exist on the
review screen: a final selection for Buchanan, a final selection for Jennings, or a final selection that
has neither candidate selected (i.e., undervote). Within each of the three categories (B, J, or U)
there are several variations of voter selection scenarios focused on the Jennings selection as
described below:

Vote Pattern B-1
O Select Jennings the first time the race is presented to the voter.
O Return to the race from the review screen after all other selections are made by paging back
and change final selection to Buchanan.
O Verify Buchanan is the selection indicated on the review screen prior to casting the baliot.

Vote Pattern B-2
O Select Jennings the first time the race is presented to the voter.
O Return to the race directly from the review screen after all other selections are made and
change final selection to Buchanan.
O Verify Buchanan is the selection indicated on the review screen prior to casting the ballot.

Vote Pattern J-1
O Select Jennings the first time the race is presented to the voter.
O Return to the race from the review screen after all other selections are made by paging back
and verify selection is still Jennings.
O Verify Jennings is the selection indicated on the review screen prior to casting the ballot.

Vote Pattern J-2
O Select Jennings the first time the race is presented to the voter.
O Return to the race directly from the review screen after all other selections are made and
verify selection is still Jennings.
O Verify Jennings is the selection indicated on the review screen prior to casting the ballot.

Vote Pattern J-3
O Select Buchanan the first time the race is presented to the voter.
O Return to the race from the review screen after all other selections are made by paging back
and change finali selection to Jennings.
O Verify Jennings is the selection indicated on the review screen prior to casting the ballot.

Vote Pattern J-4
0O Select Jennings the first time the race is presented to the voter.
O Return to the race directly from the review screen after all other selections are made and
change final selection to Jennings.
O Verify Jennings is the selection indicated on the review screen prior to casting the ballot.

Vote Pattern J-5
0O Do not make a selection the first time the race is presented to the voter.
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O Return to the race from the review screen after all other selections are made by paging back
and change final selection to Jennings.
O Verify Jennings is the selection indicated on the review screen prior to casting the ballot.

Vote Pattern J-6
O Do not make a selection the first time the race is presented to the voter.
O Return to the race directly from the review screen after all other selections are made and
change final selection to Jennings.
O Verify Jennings is the selection indicated on the review screen prior to casting the ballot.

Vote Pattern U-1
O Select Jennings the first time the race is presented to the voter.
O Return to the race from the review screen after all other selections are made by paging back
and change final selection to an undervote.
O Verify an undervote is the selection indicated on the review screen prior to casting the
ballot.

Vote Pattern U-2
O Select Jennings the first time the race is presented to the voter.
O Return to the race directly from the review screen after all other selections are made and
change final selection to an undervote.
O Verify an undervote is the selection indicated on the review screen prior to casting the
ballot.

Test Procedure:

At 6:30 AM a member of the Sarasota elections staff will unseal the five iVotronic touchscreens. A
BVSC staff will document the time, seal numbers, serial numbers, and a second individual will
confirm this information. A Sarasota elections staff member will activate the iVotronic touchscreen
and enter the service menu to set the date to November 7, 2006 and to synchronize the time to the
time displayed in the test room.

At the appropriate time per the event log, a Sarasota elections staff member will open the poll
(election mode), print a zero tape, and sign the tape along with a test team or BVSC staff member.

The test team will follow and document their activities per the test script with the exception of the
ad hoc test team. That test team will document the vote selections on .pdf presentation of the ballot
and will annotate on this document which vote patter was followed.

At the appropriate time per the event log, a Sarasota elections staff member will close the poll, print
a results tape, and sign the tape along with a test team or BVSC staff member.

Preliminary Test Summary Report:

BVSC will prepare a preliminary test summary report five business days after the conclusion of the
second parallel test.

#37072 vi
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IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIVIL DIVISION

CHRISTINE JENNINGS, nominee of the
Democratic Party for Representative in Congress
from the State of Florida’s Thirteenth Congressional
District,

Plainiiff,

v. No: 2006 CA 2973

ELECTIONS CANVASSING COMMISSION OF . :
THE STATE OF FLORIDA, consisting of Governor Jeb L
Bush, Chief Financial Officer Tom Gallagher, and State B !
Senator Daniel Webster; SARASOTA COUNTY : 7
CANVASSING BOARD, consisting of Supervisor of o -l
Elections Kathy Dent, Judge Phyllis Galen, and -
Commissioner Paul Mercier; KATHY DENT, as )
SARASOTA COUNTY SUPERVISOR OF ELECTIONS;
SUE M. COBB, as SECRETARY OF STATE OF THE
STATE OF FLORIDA; DAWN K. ROBERTS, as
DIRECTOR OF THE DIVISION OF ELECTIONS OF
THE STATE OF FLORIDA; VERN BUCHANAN,

as nominee of the Republican Party for Representative

in Congress from the State of Florida’s Thirteenth
Congressional District; and ELECTION SYSTEMS

& SOFTWARE, INC.,

Defendants.

FIRST AMENDED COMPLAINT TO CONTEST ELECTION

L This is an action to contest the Elections Canvassing Commission’s November 20,
2006 certification that Vern Buchanan received 369 more votes than Christine Jennings in the
election for the United States House of Representatives for Florida's Thirteenth Congressional
District. The vote totals in the certification are wrong because they do not include thousands of

legal votes that were cast in Sarasota County but not counted due to the pervasive
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malfunctioning of electronic voting machines. The number of uncounted votes in the County is
more than sufficient to call into doubt, indeed to change, the result of the election. Thus,
Christine Jennings is entitled to appropriate relief under Section 102.168, Florida Statutes. It is
critically important that this Court provide such relief promptly -- in the form of a new election -~
to ensure that the will of the people of the Thirteenth District is respected, and to restore the
confidence of the electorate, which has been badly fractured by this machine-induced debacle.
2. The Elections Canvassing Commission certified vote totals exclude the legal
votes of thousands of Sarasota County voters who nsed the County’s electronic voting machines
to vote in the election for the Thirteenth District seat and did not have their votes recorded.
Indeed, the electronic voting machines in Sarasota County failed to record votes in this race for
one out of every seven voters -- nearly 15% of those who voted using the machines. There is no
possibility that so many Sarasota County voters would have voluntarily abstained from voting in
this hotly contested, high-profile race. Statistical analysis confirms that common-sense
conclusion. Even more strikingly, the eyewitness accounts of hundreds of Sarasota County
voters, and the contemporaneous records of the Sarasota County Supervisor of Elections,
document that the electronic voting machines in Sarasota County used in early voting and on
November 7, 2006 were systematically failing to record votes cast for candidates in the
Thirteenth District congressional race -- particularly votes cast for Plaintiff Christine Jennings.
3. By law, every polling place in Florida displays a “Voter’s Bill of Rights” stating
that “Each registered voter in this state has the right to: . . .Vote on a voting system that is in
working conditipn and that will allow votes to be accurately cast.” § 101.031(2), Florida Statute:
(2006). In the election challenged here, Sarasota County election officials failed to deliver on

that promise. Indeed, the failure to count the legal votes of the thousands of Sarasota County
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voters who went to the polls and cast votes in the Thirteenth District race is a miscarriage of the
electoral process that can -- and must -- be remedied in this contest action. These voters should
not forfeit their constitutional right to vote because the County’s machines malfunctioned. Yet
disenfranchisement is exactly what will happen unless the Election Canvassing Commission’s
certification is declared void. If the uncounted legal votes in Sarasota County had been properly
recorded and counted, Plaintiff would be entitled to prevail in this race. The voting percentages
in the County ran significantly in Plaintiff’s favor. The votes she lost due to machine
malfunction would thus be more than enough to reverse the razor-thin margin Defendant
Buchanan holds in the certified result. Thus, the current election result cannot stand. The voters
of the Thirteenth District -- all of the voters, including those disenfranchised by machine failure
-~ should decide the outcome, and the proper remedy is therefore to hold a new election in the
district as promptly as possible.
Common Allegations

4. This is an action to contest an election under Section 102.168, Florida Statutes,
which provides that the outcome of an election “may be contested in the circuit court by any
unsuccessful candidate for such office” based on the “rejection of a number of legal votes
sufficient to change or place in doubt the result of the election.” Fla. Stat. § 102.168(3)(c).

5. Section 102.1685, Florida Statutes, establishes Leon County as the proper venue
for this action.

6. The Thirteenth Congressional District of Florida comprises all of DeSoto, Hardee,
and Sarasota Counties, and parts of Charlotte and Manatee Counties.

7. Plaintiff Christine Jennings is the Democratic candidate for the Representative in

Congress from Florida’s Thirteenth Congressional District.
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8. Section 102.111 creates the Elections Canvassing Commission and charges it with
certifying elections and determining who has been elected for each office. Govemnor Jeb Bush,
Chief Financial Officer Tom Gallagher, and State Senator Daniel Webster are the members of
the Elections Canvassing Commission. Section 102.168(4), Florida Statutes, provides that the
Elections Canvassing Commission is an indispensable and proper party defendant in contest
proceedings for federal elections.

9. The Sarasota County Canvassing Board is constituted in accordance with Section
102.141, Florida Statutes, and is comprised of Kathy Dent, Supervisor of Elections; Phyllis
Galen, county court judge, who acts as chair; and Paul Mercier, chair of the board of county
commissioners. The Sarasota County Canvassing Board is charged with canvassing and
certifying Sarasota County’s elections to the Department of State.

10.  Kathy Dent is the Supervisor of Elections of Sarasota County. Kathy Dent is a
member of the Sarasota County Canvassing Board and in her capacity as Supervisor of Elections
is charged with overseeing all federal, state, and county elections in Sarasota County.

11.  Sue M. Cobb is the Secretary of State for the State of Florida. The Secretary
serves as the State’s Chief of Elections.

12. Dawn K. Roberts is the Director of the Division of Elections for the State of
Fiorida.

13. Vern Buchanan is the Republican candidate for the Representative in
Congress from the Florida’s Thirteenth Congressional District. Section 102.168(4), Flarida
Statutes, provid;s that the apparently successful candidate is an indispensable party to any action

brought to contest the election of a candidate.
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14. Election Systems & Software, Inc. (“ES&S") is a Delaware corporation
headquartered in Omaha, Nebraska and registered with the Florida Department of State, Division
of Corporations to transact business in the State of Florida. ES&S transacts business with the
Department of State, Division of Elections in Leon County. The Division of Elections lists
ES&S on its website as a vendor of a certified voting system in the State of Florida. Copies of
ES&S’s program codes, user and operator manuals, and software are on file with the Department
of State pursuant to Section 101.5607(1)(a), Florida Statutes. Copies of county-specific election-
definition files and ballot programming modifications to ES&S’s software are also on file with
the Department of State pursuant to Section 101.5607(1)(a), Florida Statutes, and Rule 1S-
2.015(5)(f), Florida Administrative Code. NRAI Services, Inc., located at 2731 Executive Park
Drive, Suite 4, Weston, FL 33331, is ES&S’s registered agent in the State of Florida.

a. ES&S is the manufacturer of the “iVotronic” touch screen voting system used in
Sarasota County in the 2006 general election. The ES&S touch screen machines also constitute
the primary voting system in ten other Florida counties. Additionally, ES&S provides equipment
to 21 other counties in this State, as well as ongoing consulting services to election officials
using its systems, including the Sarasota Supervisor of Elections.

b. As a major provider of election equipment to Florida voters, ES&S has generated
millions of dollars in revenue by conducting business in the State. To continue generating such
substantial revenues, ES&S seeks to maintain public confidence in its equipment. With respect
to the software and source codes necessary to operate the iVotronic machines, ES&S contends
that it is the owner of any trade secrets that may be related to that system. By virtue of, among
other things, its substantial role in Florida elections processes, including the Sarasota County

general election, as well as any claims concerning proprietary information and trade secrets,
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ES&S is a proper party to this action having a cognizable interest in the outcome of these
proceedings.

15. On November 7, 2006 (“‘Election Day"), the State of Florida conducted an
election for numerous offices, including the Representative in Congress from the Thirteenth
District. Early voting and voting by absentee ballot were permitted for this election (as for all
state elections).

16.  For both early voting and voting on Election Day, Sarasota County made use of
electronic voting machines, cailed iVotronic machines, manufactured by Electronic Systems &
Software, Inc, Sarasota County does not use iVotronic machines (or any other electronic voting
machines) for absentee balloting. For absentee balloting, Sarasota County uses paper ballots
read by optical-scanning equipment.

17. The first unofficial results reported on November 8, 2006 for the Thirteenth
District congressional race showed that in Sarasota County, there were 58,534 votes for Vern
Buchanan, 65,367 votes for Christine Jennings, and 18,382 undervotes.

18. On November 13, 2006, the Elections Canvassing Commission ordered a machine
recount for the race pursuant to Section 102.141(6), Florida Statutes, because the difference in
votes cast between Vern Buchanan and Christine Jennings was less than 1/2 of 1 percent.

19. On November 15, 2006, the Honorable Sue M. Cobb, Secretary of State, released
the results of the machine recount and ordered a mandatory manual recount pursuant to Section
102.166(1), Florida Statutes, because the difference in votes cast between Buchanan and
Jennings was less than 1/4 of 1 percent. Broken down by county, the recorded vote totals after

the machine recount were as follows:
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Buchanan Jennings
Charlotte: 4,459 4,270
DeSoto: 3,467 3,056
Hardee: ' 2,628 1,684
Manatee: 50,053 44,365
Sarasota: 58,535 65,366

20.  On November 15, 2006, the Secretary of State also reported an “undervote” of
21,303 for the congressional race. The term “undervote” describes a situation in which a voter
cast ballots for other candidates or ballot measures but did not register a vote for the particular

office. See § 97.021(37), Florida Statutes. Broken down by county, the undervote totals were as

follows:
Charlotte: 174
DeSoto: 148
Hardee: 277
Manatee: 2,324
Sarasota: 18,380
21. The undervote total for the congressional race in Sarasota County is extremely

abnormal in numerous respects, including the following:

a. A total of 88,927 ballots were cast in this race on Election Day in Sarasota
County on the electronic voting machines. Christine Jennings received 39,930 votes and Vern
Buchanan received 36,619 votes. There were 12,378 undervotes. The undervote rate on
Election Day in Sarasota County was therefore an extraordinary 13.9% of the ballots cast on the
electronic voting machines.

b. A total of 30,832 ballots were cast during the early-voting process in
Sarasota County, on the same type of electronic voting machines. Christine Jennings received

14,509 votes, and Vern Buchanan received 10,890 votes. There were 5,433 undervotes. The
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undervote rate in the early-voting process in Sarasota County was therefore an extraordinary
17.6% of the ballots cast. And the combined undervote percentage for early and Election Day
voting on the electronic voting machines was an equally extraordinary 14.9%.

c. In vivid contrast, of the 22,525 votes cast in this race by absentee ballot in
Sarasota County (which were recorded by optical-scanning devices, not by electronic voting
machines), Christine Jennings received 10,928 votes, and Vern Buchanan received 11,025 votes,
and there were just 571 undervotes recorded -- a rate of only 2.53%, which is consistent with
historical norms and expectations.

d. In equally vivid contrast, the percentage of undervotes for the House of
Representatives race in other counties within the Thirteenth District did not remotely approach
the undervote rates for the electronic voting machines in Sarasota County. The undervote rate
for this race was 2.5% in Charlotte County, 2.2% in DeSoto County, 5.3% in Hardee County,
and 2.4% in Manatee County. The combined undervote percentage for these four counties is
only 2.5% -- one-sixth the undervote percentage recorded in Sarasota County for votes cast on
electronic voting machines.

€. In addition, the undervote percentage recorded in Sarasota County for
other high-profile races is a smail fraction of the 14.9% undervote rate on electronic voting
machines for the congressional race. For example, the undervote percentage recorded in
Sarasota County for the Governor’s race was 1.28% and the undervote percentage for the United
States Senator’s race was 1.14%.

f. Finally, the percentage of undervotes on electronic voting machines for

the congressional contest in Sarasota County in 2006 is almost seven times the rate of undervotes
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for the Thirteenth District congressional race in 2002 (the last midterm election), which was
2.2%.

22 TIn 2001, Sarasota County becarne the first county in Florida to use the iVotronic
voting system. They have been used since 2001 in at east 19 separate primary, general, and
local elections. In the 2006 election, Sarasota County voters were asked whether to adopt a
proposed county charter amendment requiring that as of January 1, 2008, all county voting
systems provide a voter-verified paper ballot and that mandatory audits of election results be
conducted in every election comparing hand counts to machine counts. The couaty adopted the
proposed charter amendment with the support of 55.4% of voters, indicating that voters
themselves have lost confidence that the iVotronic system is capable of cotrectly recording their
votes. Significantly, the undervote rate for this proposed charter amendment was only 6.2%.

23.  The statistical evidence alone indicates that the staggeringly large number of
undervotes in Sarasota County is due to the malfunctioning of the iVotronic electronic voting
machines. In fact, preliminary expert statistical analysis of the reported election results
concludes there is little doubt that the use of the iVotronic machines in Sarasota County caused
the extraordinarily high rate of undervotes in that county. The fact that undervote rates from the
rest of the district and from absentee voters in Sarasota County were so much lower than rates
from voters using the iVotronic machines in Sarasota County rules out the possibility that the
extraordinarily high Sarasota County undervote rates were caused by factors common throughout
the district --- such as voter abstention due to negative campaigning or dissatisfaction with both
candidates. Evidence that such alternative explanations were causing high undervote rates would
have shown up throughout the district, not in a single county, and not just among one type of

voting machine in that county. Additionally, the fact that a higher undervote rate was present on
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identical electronic voting machines in two different modes of voting that occurred at different
times --- early voting (from October 23 to November 5) and Election Day voting (November 7) -
-- creates an overwhelming suspicion that the problems pertain to the use of these electronic
machines in Sarasota County. An examination of the source code for the ES&S iVotronic voting
system and of any modifications made to it for the purpose of creating county-specific election-
definition files and ballot programming is necessary to determine conclusively the cause of the
massive undervote in Sarasota County. These codes and files are escrowed with the State
pursuant to Section 101.5607, Florida Statutes, and Rule 15-2.015(5)(f), Florida Administrative
Code.

24.  Ttisextremely unlikely that an undervote rate of the magnitude that occurred in
Sarasota County can be principally attributed to voter confusion or ballot design. Even the most
egregious examples of voter confusion caused by ballot design in other races do not yield
undervote percentages remotely as high as those present in the Thirteenth District congressional
race. For example, the infamous “butterfly ballot” used in Palm Beach County, Florida in the
2000 presidential race caused fewer than 1% of the presidential votes cast in that election to be
erroneously cast for the independent candidate Pat Buchanan. Moreover, because of pervasive
problems with electronic voting machines during early voting in Sarasota County -- widely
reported in the press before and on Election Day and in public statements by Sarasota County
Supervisor of Elections Kathy Dent -- Sarasota County voters were alert to the risks of ballot
confusion, and thus highly unlikely to have fallen victim to it.

25.  As powerful as this statistical evidence is, it is far from the only indication that
thousands of legal votes in Sarasota County simply were left out of the certified election results

for the congressional race because of the failure of electronic voting machines. A variety of

10



1979

contemporaneous sources document widespread problems with the iVotronic electronic voting
machines in Sarasota County. These documents, including both the statements of voters and
contemporaneous records maintained by the Sarasota County Supervisor of Elections, identify a
consistent pattern of voter difficulty in having their votes recorded in the House of
Representatives race -- and not in other races on the ballot,

26.  Plaintiff has obtained affidavits memorializing the eyewitness accounts of
hundreds of Sarasota County voters attesting to their difficulties attempting to cast a vote for
Christine Jennings in early voting and on Election Day on iVotronic electronic voting machines
in Sarasota County. The following statements are representative of the memorialized eyewitness

accounts of these hundreds of voters:

. “T went through the ballot making my selections on the Ivotronics touch
screen voting machine and took my time making sure that I voted in every
race. Iam certain that I cast a vote for Christine Jennings. When I
reviewed the ballot at the end of the voting process, I noted that the race
for the 13th congressional district . . . indicated that I had made no
selection. 1double-touched the 13th Congressional District race and again
cast my vote for Christine Jennings. ... I have more than 15 years
experience in selling computer systems, five of those years are in selling
touch screen systerns. Based on my experience, I believe there was a
software bug in the voting machine software causing the software not to

register the touch.”
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“I took a sample ballot, which I had previously filled out and my intention
to vote in every race. Ibelieved that I voted for Christine Jennings but
I came to the review screen it said I had not cast a vote in the
Congressional race. ... Iused the back arrow and it took me back to

Congressional race and I recorded a vote for Christine Jennings.”

“When my husband and I voted on the iVotronics touch screen voting
machines, I was told by a poll worker to be sure and check the District 13
Congressional race because several voters, even at that early hour, had
complained that they had voted for Christine Jennings, but the summary

page did not reflect their votes for Christine Jennings.”

“When I voted on the iVotronics touch screen voting machine I touched
the screen for Christine Jennings and it showed I voted for Christine
Jennings. But when I reviewed the summary page at the end of the ballot,

it did not show a vote for Christine Jennings or anyone else.”

“There was no warning or mention of any problems however, I was aware
there may be a problem with the Congressional vote based on various
media reports. I went through the ballot and specifically remember voting
for Christine Jennings. When I arrived at the review screen, there was no
candidate selected for the Congressional vote. I called a poll worker over

and explained the situation and she told me that I did not ‘press hard

12
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enough’ when selecting the vote and I then returned to the vote screen and

recast my ballot, I then confirmed it on the review screen.”

“When I voted on the touch screen voting machine I touched the screen
voting for Christine Jennings and when I reached page 15, the summary
page, it indicated that I had not voted for Jennings. Iimmediately called
this to the attention of a poll worker who showed me how to go back and
vote for Jennings. I followed her instructions and again voted for
Jennings. It did appear on the summary screen this time and I hope was

duly registered.”

“When I voted on the ivotronics touch screen voting machine I touched
screen and voted for Christine Jennings for U.S. Congress Florida District
13. When I reviewed my ballot before hitting the red button and actually
voting, I saw the review screen did not show a vote for Christine Jennings.
I was afraid I would lose my other votes if I tried to go back and correct
the problem, so I then went ahead and cast my ballot without confirming

that the machine had registered my vote for Christine Jennings.”

“I attempted to vote for Christine Jennings in the District 13 race and
experienced the following difficultics: I was well-aware of the difficulties
in the early voting in District 13 race and so I carefully voted in each

election on the ballot, including that race. When I got to the review page,
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my vote for Christine Jennings was not reflected. I called out to a poll
worker to alert them that my vote in the District 13 race had not been
recorded. The poll worker who came to assist me informed me that the
same thing had happened to her when she had voted earlier. She guided
me back to the District 13 page and I pressed the touch screen again to
reflect my vote for Christine Jennings. The poll worker then guided me
back to the review page where my vote in the District 13 race was

reflected and I then pressed the vote button.”

“When [ voted on the ivotronics touch screen voting machine, I went
through the ballot to vote. T was being careful because I seemed to have to
press hard for my votes to register. In addition, I knew to be careful
because my wife had been to vote previously and had overheard some
women who had a problem voting discussing their problems with the
machines. They were different machines. A neighbor also told me that
she had encountered six different people who had a problem with the
vating machines. When the review sheet came up it said that I had not
voted in the Congressional race even though I knew I had voted for
Christine Jennings. I went back and registered my vote again and this

time it indicated that I had voted for Ms. Jennings on the review screen.”

“When [ voted with the stylus on the ivotronics touch screen voting

machine, I am absolutely sure the box for Christine Jennings showed the

14
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X. On the Review screen, however, Christine Jennings’ name showed but
the box beside her name was blank. I clicked on the review ballot and
corrected my vote and it then showed an X beside her name. After that, I
registered my vote with the Red button at the top of the screen. After
voting, I asked my husband if anything unusual happened when he voted
(on a different machine). He told me that when he reviewed his ballot, the
box by Christine Jennings’ name was blank and he had to correct it. At
that time, I reported this to a poll worker named Charlie, who said he

would report it.

“T had heard prior to going to the poll that there were problems with the
voting machines. When I went to vote, the poll worker also warned me
that there had been problems with the machine registering the
Congressional race. When I voted on the ivotronics touch screen voting
machine, I voted for Chnistine Jennings. The screen indicated I had voted.
Yet when I got to the end, the review page indicated that I had not voted in
the Congressional race. I went back and voted for Ms. Jennings. This

time ray vote did register on the voting page.”

“When I voted on the iVotronics machine I was being very methodical.
When I voted in the Buchanan-Jennings race, I specifically voted for
Christine Jennings and checked to make sure that the box was checked

before I went to the next page. When I got to the review screen it
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reflected no vote was cast for the Congressional race, but both candidates’
names were shown. All of my other selections were properly recorded. 1
touched where it said no vote had been cast and it took me back to the
Buchanan-Jennings race. I then re-voted for Christine Jennings and
carefully rechecked the review page three times. I then pushed the vote
button. No report was made to the poll worker. Prior to voting, the poll
worker recommended that I check the review page before casting my final
ballot. Tam a registered Republican and I believe these machines failed

democracy.”

“I voted on the iVotronics machine I took my time to be sure I did not
make any errors. When I voted in the Buchanan-Jennings race, 1
specifically voted for Christine Jennings and checked to make sure the box
was checked before I went to the next page. When I got to the review
screen it reflected no vote was cast for the Congressional race. All of my
other selections were properly recorded. Itouched where it said no vote
had been cast and it took me back to the Buchanan-Jennings race. I then

re-voted for Christine Jennings and I then pushed the vote button.

“When I voted on the ivotronics touch screen voting machine I touched
the screen for Christine Jennings and it showed I voted for Christine
Jennings. But when I reviewed the summary page at the end of the ballot,

it not only failed to show a vote for Christine Jennings, but the only name
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to appear on the review page was Christine Jennings, next to a blank box
indicating no vote had been cast. I called a poll worker over and
explained what had happened and the poll worker pulled back the page for
the Congressional race. Irevoted for Christine Jennings, and my vote

appeared to register in my second review of the summary screen.”

“When I voted on the touch screen voting machine I encountered two
problems with the machine. First, after I had voted for Christine Jennings
on the top of the second screen, when I pushed my selection for Jim Davis
for Florida Governor next, the “X” on the computer screen came up
indicating that I had voted for Charlie Crist. Icalled a poll worker,
advised her of the problem and she showed me how to change my vote to
Jim Davis. Ithen proceeded to vote on every race I saw on the ballot.
When I got to the review screen, it showed Christine Jennings name, but
unlike all the other names and races on the review screen, there was no X
in the box next to Christine Jennings’ name. Iam certain that I had
initially cast a vote for Christine Jennings as my two main purposes in
voting were to vote for Christine Jennings for Congress and Jim Davis for
Florida Governor. I again called a poll worker who told me to hold my
finger down on the box next to Christine Jennings name on the review

screen until the X came up. Idid so and then pushed the “Vote’ button.”
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“When I arrived at the polls [ was warned by a poll worker that some
votes from ‘page 2° were not being registered. I waited on line for 45
minutes to vote and when I returned home, informed my wife of what I

had been warned.”

“I had heard earlier media reports and was aware that there were some
problems with the machines. When I arrived, I specifically asked if there
had been problems and I was told no issue or problems had arisen. I voted
for Christine Jennings on a touch screen and when [ arrived at the review
page the Congressional vote was left blank. I called a poll worker over at
that time and she showed me how to move back and I re-cast my vote for
Christine Jennings. On the final review page, I confirmed my vote was
cast. Tapproached a poll worker to complain about the situation and filled

out a complaint card.”

These eyewitness accounts, and hundreds of others like them, attest to pervasive

difficulties in the recording of votes in the Thirteenth District congressional race. Although

many of these voters believed that they were able eventually to overcome the machine

difficulties and cast a recorded vote for Plaintiff Christine Jennings, the problems the iVotronic

machines exhibited in recording the legal votes of these and thousands of other voters provide

substantial grounds for doubting whether the votes were in fact counted. The information voters

see on the touch-screen of an electronic voting machine when they cast their votes is stored in

the machine’s temporary, volatile computer memory. A permanent record of a vote is made only
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when -- upon pressing the “Vote” button -- the voter’s recorded preference is transferred from
the temporary volatile memory on the computer to permanent nonvolatile memory. If, as the
statistical evidence suggests is overwhelmingly likely, a software “bug” or other malfunction
disrupts or prevents the transfer of the recorded legal vote from temporary to permanent
memory, the voter may well see a vote cast for Jennings on his or her review screen even though
no permanent record of the vote is ever recorded.

28.  Poll watchers also reported their observations of widespread occurrences of voters
being unable to have their votes in the congressional race recorded by iVotronic electronic voting
machines. One poll watcher reported as follows: “There were seven ivotronics touch screen
voting machines at the precinct where I was watching the voters. Two of the ivotronics touch
screen voting machines stopped working while I was watching the voters. After an hour or so,
one was repaired and put back into service. The other was put back into use without repair
except that the poll workers instructed voters to hold their finger on the touch screen for more
time, rather than just touch [the] screen to get the vote to register. Iheard several voters tell poll
workers the ivotronics touch screen voting machine was not recording their vote.”

29.  Contemporaneous official “Incident Report Forms” of the Sarasota County
Supervisor of Elections likewise document widespread occurrences of voters having great
difficulty in having the iVotronic electronic voting machines record their votes in the Thirteenth
District race. Numerous such forms noted that iVotronic electronic voting machines were “not
recording votes.v” One report from a particular precinct noted that a “voter voted on screen -
didn’t show up on review .. . asked poll worker for help . ... [c]ancelled ballot and moved to
another machine,” and went on to observe “more than one [voter] with trouble on machine.”

Another incident report observed that “[e]very other voter is complaining about the Christine
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JYennings contest not coming up.” Indeed, these incident reports document multiple instances of
frustrated voters telling election officials at the polling places that “voting machine[s] would not
let her vote for Jennings.”

30.  Other contemporaneous official forms maintained by the Sarasota County
Supervisor of Elections similarly document that iVotronic electronic voting machines used in the
County were not recording the votes that voters had cast. Machines were taken out of service on
Election Day because they were “slow to respond to touch™ or “required a hard/extended touch
before [a] vote was recognized,” or because they were “not recording some votes [and] the
touchscreen was not working properly -- hard to record vote, needed to push hard and juggle to
record vote,” or because they were “not accepting votes.” Technical support personnel reported
receiving “several complaints that voters make selections that do not appear on the summary
screen” and that “the selection has to be highlighted . . . two or three times before the summary
page reflected the suggestions.” Other reports indicate that “voters reported making a selection
but the selection did not appear on the review screen,” requiring further corrective action by the
voter, and that particular machines “miss[] selections on some pages.” One report by a Sarasota
County technical support person indicated that a particular electronic voting machine “will not
register votes no matter how hard you press screen.”

31. Significantly, the records of the Sarasota County Supervisor of Elections
document that election officials were on clear notice, as a result of the extreme difficulties many
voters encountered during the early-voting phase, that the iVotronic electronic voting machines
were malfunctioning with respect to the Thirteenth District congressional race. Nevertheless, the
County election officials do not appear to have taken any steps to correct the serious machine

problems in advance of Election Day.
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32.  This machine-induced failure had significant, indeed, determinative, effects on the
outcome of the election for the Thirteenth District congressional seat. Preliminary statistical
analysis (based on the undervote rates for the election in Sarasota County absentee ballots, and in
other counties) indicates that more than 14,000 Sarasota County voters (the differential over and
above the expected undervote rate) cast legal ballots but failed to have their legal votes recorded.
Given that the certified election results give Defendant Buchanan a lead of only 369 votes, and
given that Plaintiff Jennings carried Sarasota County while Defendant Buchanan carried the rest
of the district, the failure to include 14,000 or more votes in the final tally places the outcome of
the election into grave doubt. Indeed, preliminary statistical analysis indicates that inclusion of
these 14,000 or more Sarasota County votes would change the outcome of the election, because
the Sarasota Ceunty voters whose votes were recorded in the election favored Plaintiff Christine
Jennings by a significant margin.

Count I

33, Flaintiff realieges paragraphs 1 - 32.

34.  Asaresult of the failure of iVotronic electronic voting machines to record all
legal votes cast in the Thirteenth District congressional race in Sarasota County, thousands of
votes legally cast in that race were not included in the vote totals certified by the Elections
Canvassing C(.Tmmission on November 20, 2006. The failure to include these votes constitutes a
rejection of a number of legal votes sufficient to place in doubt, and likely change, the outcome
of the election.

35.  Given the extremely narrow margin of 369 votes in the certified election results, it

is self-evident that the number of uncounted legal votes in Sarasota (which preliminary statistical
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analysis reveals to be at least 14,000) is sufficient to place in doubt, and likely change, the
outcome of the election.

36.  Given the relative percentages of the actual votes cast in Sarasota County in the
Thirteenth District election, it is likely that including the uncounted legal votes cast in Sarasota
County would change the outcome of the election and result in a victory for Plaintiff Christine
Jennings.

37. Therefore, under Section 102.168, Florida Statutes, Plaintiff Christine Jennings is
entitled to prevail in this contest action, and should be awarded all appropriate relief.

Praver for Relief

Wherefore, Plaintiff prays that the Court:

1. Advance this matter on the Court’s docket.

2. Order immediate discovery, including discovery of the source code to the ES&S

iVotronic voting system with all county-specific election-definition files and ballot

programming modifications, which is necessary to determine conclusively the cause of
the massive undervote in Sarasota County.

3. Convene a status conference promptly to establish an expeditious schedule for

completing discovery and conducting a hearing,

4. Set this matter for a prornpt hearing pursuant to Section 102.168(7), Florida
Statutes.
5. Order the Elections Canvassing Commission to declare void the results of the

2006 general election for Representative from Florida’s Thirteenth Congressional

District.

22



1991
6. Order the Elections Canvassing Commission to decertify Vern Buchanan as the
winner of the 2006 general election for Represeatative from Florida’s Thirteenth
Congressional District. See Fla. Stat. § 102.1682.
7. Enter a finding that Plaintiff is entitled to the office of Representative from
Florida’s Thirteenth Congressional District, Section 102.1682, Florida Statutes, or, in the
alternative, declare the congressional seat for Florida’s Thirteenth Congressional District
vacant such that a special election shall take place pursuant to Sections 100.101(1) and
100.111(3), Florida Statutes, or order a new election to determine the winning candidate
for the United States House of Representatives seat.

8. Girder all other appropriate relief, including an award of fees and costs.
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Respectfully submitfed this 30th day of November, 2006 by:

AAA,

COLW%LF R PLAINTIFF
Kendall Coffgy

Florida Bar No. 259861

COFFEY & WRIGHT, LLP

2665 South Bayshore Dr.

PH-2, Grand Bay Plaza

Miami, FL 33133

Telephone: (305) 857-9797
Facsimile: (305) 859-9919

E-mail: kcoffey@coffeywright.com

Mark Herron

Florida Bar No. 199737

MESSER, CAPARELLO & SELF, P.A.
2618 Centennial Place

Tallahassee, Florida 32308

Telephone: (850) 222-0720

Facsimile; (850) 558-0659

E-mail: mherron @lawfla.com
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and correct copy of the foregoing was delivered by

facsimile or electronic transmission and by U.S. mail on this 30® day of November, 2006, to:

Peter Antonacci

Allen C. Winsor

GrayRobinson, P.A.

301 South Bronough Street, Suite 600

P.O. Box 11189

Tallahassee, FL 32302

Telephone: (850) 577-9090

Facsimile:  (850) 577-3311

E-mail: pva@gray-robinson.com
awinsor@grayrobinson.com

Attorneys for Defendants Election
Canvassing Commission,
Sue Cobb, and Dawn Roberts

Ronald A. Labasky

Young Van Assenderp, P.A.

225 South Adams Street

Tallahassee, FL 32302

Telephone: (850) 222-7206

Facsimile:  (850) 561-6834

E-mail: rlabasky@yvlaw.net

Attorney for Defendants Sarasota
Canvassing Board and
Supervisor Kathy Dent

Lowell Finley

VOTER ACTION

1604 Solano Avenue
Berkeley, CA 94707
Telephone: (510} 318-2248
Facsimile: (415) 723-7141
E-mail: lfinley@wwc.com
Attorney for Fedder Plaintiffs

Hayden R. Dempsey

Glenn T. Burhans, Jr.

Greenberg Traurig, P.A.

101 East College Avenue

Tallahassee, FL 32301

Telephone: (850) 222-6891

Facsimile: (850) 681-0207

E-mail: dempseyh@gtlaw.com
burhansg@gtlaw.com

Attorneys for Defendant Vern Buchanan

Muslima Lewis

Randall C. Marshall

ACLU FOUNDATION OF FLORIDA, INC

4500 Biscayne Boulevard, Suite 340

Miami, FL 33137-3227

Telephone: (786) 273-2729

Facsimile: (786) 363-1448

E-mail: mlewis@aclufl.org
rmarshall@aclufl.org

Arntorneys for Fedder Plaintiffs

Rebecca Harrison Steele
Zeina N. Salam
ACLU FOUNDATION OF FLORIDA, INC
West Central Florida Office
P.O. Box 18245
Tampa, FL 33679-8245
Telephone: (813) 254-0925
Facsimile: (813) 254-0926
E-mail: rsteele@acluflorg
zsalam@aclufl.org
Artorneys for Fedder Plaintiffs
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Elliot M. Mincberg

Judith E. Schaeffer

PEOPLE FOR THE AMERICAN WAY

FOUNDATION

2000 M Street N.W. #400

Washington, D.C. 20036

Telephone: (202) 467-4999

Facsimile: (202) 293-2672

E-mail: emincberg@pfaw.org
jschaeffer@pfaw.org

Attorneys for Fedder Plaintiffs

Reginald J. Mitchell

PEOPLE FOR THE AMERICAN WAY
FOUNDATION

1550 Melvin Street

Tallahassee, FL 32301

Telephone: (850) 877-0307

Facsimile: (850} 402-1999

E-mail: rmitchell@pfaw.org

Attorney for Fedder Plaintiffs
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Cindy A. Cohn
Matthew J. Zimmerman

ELECTRONIC FRONTIER FOUNDATION

454 Shotwell Street

San Francisco, CA 94110

Telephone: (415) 436-9333 x127

Facsimile: (415) 436-9993

E-mail: cindy@eff.org
mattz@eff.org

Attorneys for Fedder Plaintiffs

Y/

COUNSEL FOR PLAINTIFF
Kenda{ Coffey

Florida Bar No. 259861

COFFEY & WRIGHT, LLP

2665 South Bayshore Dr.

PH-2, Grand Bay Plaza

Miami, FL 33133

Telephone: (305) 857-9797
Facsimile: (305) 859-9919

E-mail: keoffey@coffeywright.com

Mark Herron

Florida Bar No. 199737

MESSER, CAPARELLO & SELF, P.A.
2618 Centennial Place

Tallahassee, Florida 32308

Telephone: (850) 222-0720

Facsimile: (850) 558-0659

E-mail: mherron@lawfla.com
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IN THE CIRCUIT COURT
OF THE SECOND JUDICIAL
CIRCUIT, IN AND FOR
LEON COUNTY, FLORIDA

CASE NO. 2006-CA-2973
Consolidated with 2006-CA-2996

CHRISTINE JENNINGS, nominee

of the Democratic Party for
Representative in Congress

from the State of Florida's
Thirteenth Congressional District,

Plaintiff,
vSs. VOLUME 1,
Pages 1 -~ 169
ELECTIONS CANVASSING COMMISSION
OF THE STATE OF FLORIDA,
consisting of Governor Jeb Bush,
Chief Financial Officer Tom
Gallagher and State Senator
Daniel Webster, et al.,

Defendants.

/
IN RE: Pending Motions
BEFORE: HONORABLE WILLIAM L. GARY
DATE: Tuesday, December 19, 2006
TIME: Commenced at 1:15 p.m.

Terminated at 5:00 p.m.

PLACE: Courtroom 2F
Leon County Courthouse
Tallahassee, Florida

REPORTED BY: SARAH B. GILROY, RPR, CRR
Notary Public in and for
the State of Florida at
Large

ACCURATE STENOCTYPE REPORTERS, INC.
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APPEARANCES:

REPRESENTING THE PLAINTIFF JENNINGS:

KENDALL COFFEY, ESQUIRE
Coffey & Wright

2665 South Bayshore Drive
PH-2 Grand Bay Plaza
Miami, Florida 33133

MARK HERRON, ESQUIRE
Messer, Caparello & Self
2618 Centennial Place
Tallahassee, Florida 32308

SAM HIRSCH, ESQUIRE

JESSICA RING AMUNSON, ESQUIRE
Jenner & Block

601 Thirteenth Street NW
Suite 1200 South

Washington, DC 20005

REPRESENTING THE FEDDER PLAINTIFFS:

LOWELL FINLEY, ESQUIRE
1604 Solano Avenue
Berkeley, California 94707

MATTHEW ZIMMERMAN, ESQUIRE
454 Shotwell Street
San Francisco, California 94110

REGINALD J. MITCHELL, ESQUIRE
1550 Melvin Stret
Tallahassee, Florida 32301

REBECCA HARRISON STEELE

ACLU West Central Florida Office
Post Office Box 33679-8245
Tampa, Florida 33679~8245

ACCURATE STENOTYPE REPORTERS,

INC.
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REPRESENTING THE STATE DEFENDANTS:
PETER ANTONACCI, ESQUIRE
ALLEN C. WINSOR, ESQUIRE
GrayRobinson
301 South Bronough Street, Suite 600
Tallahassee, Florida 32301

REPRESENTING THE SARASOTA COUNTY DEFENDANTS:
STEPHEN E. DeMARSH, ESQUIRE
FREDERICK J. ELBRECHT, ESQUIRE
Office of the County Attorney
1660 Ringling Boulevard, 2nd Floor
Sarasota, Florida 34236

REPRESENTING KATHY DENT:
RONALD A. LABASKY, ESQUIRE
Ronald A. Labasky, P.A.
Post Office Box 669
Tallahassee, Florida 32302

REPRESENTING ES&S:
HARRY O. THOMAS, ESQUIRE
JEFFREY L. FREHN, ESQUIRE
Rady, Thomas, Yon & Clark
301 South Bronough Street, Suite 200
Tallahassee, Florida 32301

MIGUEL A. DeGRANDY, ESQUIRE
STEPHEN CODY, ESQUIRE

Miguel DeGrandy, P.A.

800 S. Douglas Road, Suite 850
Coral Gables, Florida 33134

REPRESENTING VERN BUCHANAN:
GLENN T. BURHANS, JR., ESQUIRE
HAYDEN R. DEMPSEY, ESQUIRE
ADAM LANDA, ESQUIRE (member of the New York Bar)
Greenberg Traurig
101 East College Avenue
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THE COQURT: Be seated, please. Good
afternoon.

MR. BURHANS: Good afternoon, Your Honor.

Glenn Burhans. We have a brief housekeeping issue
relating to today's hearing that I would like to
address.

THE COURT: Excuse me now?

MR. BURHANS: We have a brief housekeeping I
would like to address with you. Adam Landa, a law
partner of mine, admitted to practice in New York
and a member of good standing in that bar is also a
computer programmer. Mr. Landa has been assisting
in advising us on technical matters in this
lawsuit.

And we have a unique situation, because
Mr. Landa is also a resident of Florida. He's
recently moved here. He is in the process of
applying for admission to the Florida Bar, and he
will have the pleasure of sitting for the bar exam
in February.

That being the case, he cannot apply for
admission pro hac¢ vice in this matter. However, we
would like to avail ourselves of his assistance in
the examination of the technical issues, and to the

extent necessary, providing legal argument on
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technical issues to the court, if that is
necessary.

I've conferred with counsel in this matter,
and there is no opposition to our request. So we
ask that you allow Mr. Landa to participate in the
proceedings in this case, in the technical advisory
capacity that I've cutlined with respect to
examining technical witnesses and, if necessary,
making technical argument.

THE COURT: Obijection, counsel?

(All respond "no objection.")

THE COURT: Fine.

MR. BURHANS: Thank you, Your Honor.

THE COURT: As I understand it, we're here
this afternoon, anyway, to consider the motions to
compel, motions for protective order and -- which
are all basically the same thing. And we're here
on the limited issue of reasonable necessity for
ES&S to produce trade secret materials. Is that
your understanding?

(All respond affirmatively).

THE COURT: Ready to proceed?

MR. HERRON: Yes, Your Honor, wWe are. Again,
one or two housekeeping issues before we proceed,

Your Honor. Counsel has discussed whether to
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invoke the rule in this case. And we've agreed not
to.

MR. DeGRANDY: Correct.

MR. HERRON: That the experts can remain in
the hearing and listen to the other experts
testify. We've also, among ourselves, agreed that
each party could make -- would make an opening
statement to the court, 1f that's all right with
the court.

THE COURT: That's fine.

MR. HERRON: They would not exceed 15 minutes.

THE COURT: All right.

MR. HERRON: I'm going to make the opening
statement on behalf of the Jennings plaintiff.

THE COURT: All right.

MR. HERRON: We're here today, Your Honor, on
a motion by Christine Jennings to compel production
of source code from ES&S relating to iVotronic
Voting Systems, its Unity Software Suite and its
personal electronic ballots or PEBs, which were
used in the November 2006 general election in
Sarasota County.

The issues addressed in this hearing will
likewise be applicable to our motion to compel the

production of the voting machines themselves that
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were used in Sarasota County. Source code is
programming statements and instructions written by
a programmer, which, when converted into machine
readable language, tells the computer what to do in
a certain situation or in a myriad of situations.

The state defendants have refused to provide
this inforrmation in response to our request to
produce, asserting that it is a trade secret which
belongs to ES&S. ES&S has been made a party to
these proceedings so that it may assert its
interests with respect to the source code, which it
has done.

ES&S has asserted that the source code and its
machines and basically everything associated with
its voting system, is a trade secret. In fact, all
parties to this proceeding have conceded for the
purposes of these motions that this information is
a trade secret.

The trade secret privilege is not absclute.

In each case the court must weigh the importance of
protecting the trade secret against the interests
in facilitating the trial and promoting the just
end to the litigation. The issue before the court
today is whether the plaintiffs can establish

reasonable necessity to compel production of the
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source code; and if so, what protective measures
will adegquately protect the interests of ES&S.

In making this determination, we suggest that
the court consider the following factors: The
necessity of the disclosure to the presentation of
the plaintiff's case and the potential impact of
the disclosure on ES&S's business.

Defendant ES&S, in its memorandum that it
submitted to the court, agrees that these are the
factors to be considered in this case.

With respect to the necessity of disclosure,
the source code is relevant to the issues in this
proceeding. Christine Jennings has alleged in her
amended complaint that the ES&S touch screen voting
system that was used at the general election in
November 2006 in Sarasota County recorded 18,380
undervotes in the District 13 race for Congress.

In percentage terms, this translates into an
undervote rate of 14.9 percent, which means that
the electronic voting system failed to record the
votes of approximately one out of every seven
voters in Sarasota County with respect to this
race. The amended complaint further alleges that
these undervotes were caused by the failure of the

electronic voting system to record all the legal
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votes that were cast in the race.

An examination of the source code for the ES&S
iVotronic Voting System, as will be explained by
Charles Stewart and Dan Wallach in our evidentiary
presentations to the court, is necessary to
determine and prove, in this contest proceeding,
that the electronic voting system failed to record
the votes of a number of voters sufficient to place
in doubt or to change the results of the election.

We recognize that the other parties may have
different theories or explanations for the results
of the election. They may -- they are entitled to
present their theories and explanations at trial.
They are not appropriate here on this motion to
compel.

With respect to the potential impact on ES&S,
plaintiffs do not seek this information for
commercial advantage. Plaintiffs do not seek this
information in order to recover monetary damages.
Rather, plaintiffs seek this information to assure
the results of an election of a member of the
Congress of the United States.

The ultimate party in interest in this
proceeding is not ES&S. It's not the candidates.

It's not the state or county defendants, but rather
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it's the voters of Congressional District 13. It
was their votes that were not counted.

While disclosure of this information impacts
the business interests of ES&S, such impact pales
in significance to the interests of the voters of
District 13 that their votes be counted accurately
and recorded accurately.

Plaintiffs do not seek to disclose ES&S's
source code to the world or to the competitors of
ES&S. Rather, they seek to determine whether there
was a defect or flaw in the source code, which led
to the disenfranchisement of thousands of voters in
Sarasota County by recording an undervote, when in
fact these voters voted for one of the candidates.
It is that simple.

Defendant ES&S argued that disclosure of the
trade secret to plaintiff or to plaintiffs could
result in harm to their reputation. But the
purpose of the trade secret's privilege is not to
protect a company's reputation, it is to protect
the secrets themselves.

The reputation of ES&S will rise or fall based
on examination of what actually happened in this
election and not on the disclosure of the secret in

the manner proposed by the plaintiffs. Plaintiffs
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have submitted a draft protective order to this
court and to ES&S in an effort to assure the court
and ES&S that it intends to use the source code
only to determine and prove in this case that the
electronic voting system failed to record the votes
of a number of voters sufficient to place in doubt
or change the results of the election. This is the
test under the contest statute.

Plaintiff and her experts are more than
willing to abide by the terms of this protective
order or any appropriate order this court may
impose. It is defendant's burden to show that,
even with an appropriate protective order, they
would still suffer harm. This they cannot do.

As the evidence will show, plaintiffs have a
reasonable necessity for the production of source
code from ES&S relating to its iVotronic Voting
System, its Unity Software Suite, it's iVotronic
voting machines, and its personal electronic
ballots, or PEBs, which were used in the November
2006 general election in Sarasota County. Thank
you, Your Honor.

MR. FINLEY: Lowell Finley for the voter
plaintiffs in the federal case that's consolidated

here, case number 2996, I will speak just briefly,
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not to repeat anything that Mr. Herron has stated.
Mr. Herron properly points out that it is the
voters who were harmed by the loss of 18,000 votes
by an electronic voting system in this case.

Indeed the Florida courts have recognized this in
the Boardman vs. Esteva decision, the court noted
that in an election contest, the real parties in
interest are the voters and said, quote, they are
possessed of the ultimate interests, and it is they
whom we must give primary consideration.

The defendants in this case have taken a
consistent line, and that is to hold the voting
machines blameless while blaming the voters. The
most recent outrageous and deplorable instance of
this comes in the form of the first set of
interrogatories that were served on the voter
plaintiffs last Friday by the state defendants;
that is, the secretary of state, Governor Bush and
the other members of the election canvassing
commission.

I would like to read to the court two of those
interrogatory questions. Number 15: Do you wear
glasses, contact lenses or hearing aids; if so, who
prescribed them? When were they prescribed? When

were your eyes or ears last examined, and what is
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the name and address of the examiner?

Number 16: Did you consume any alcoholic
beverages or take any drugs, prescribed or not, or
medications within 12 hours before the time you
voted in the November 2006 general election? 1If
s0, state the type and amount of alcoholic
beverages, drugs, prescribed or not, or medication
which were consumed and when and where you consumed
them.

Your Honor, this is not a car accident case.
This is a case about 18,000 votes having been lost
by an electronic voting system. And for any
defendant to suggest that the explanation for that
gross failure of the system lies in the possible
compromised state of a handful of individual voters
I believe is truly offensive, but more importantly,
reflects an underlying attitude that pervades the
defendant's approach to the case. &nd I think
that's part of what's at issue here today.

The notion that plaintiff voters should be
subjected to this sort of intrusive discovery,
while the plaintiffs are denied access to obviously
relevant and necessary information in order to be
able to make out their case I think is a disparity

that speaks for itself. The burden of proof here
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for both the voter plaintiffs and for Ms. Jennings
is to establish the reasonable necessity of gaining
access to the source code and the other information
that ES&S has claimed is subject to trade secret
protection.

All necessary protection for that trade secret
status 1is provided in the protective order that has
been jointly proposed by the plaintiffs in the two
cases. And I believe that the evidence to be
presented in this hearing will establish beyond any
doubt the reasonable necessity of the plaintiffs
being allowed access to that information. Thank
you.

MR. DeGRANDY: Good afternoon, Your Honor. My
name is Miguel DeGrandy. I represent Election
Systems and Software. Your Honor, with all due
respect, much has been said by the plaintiffs about
who is represented in this matter and what this
case is all about, and therefore within the time
allotted for our opening statement, I wanted to
take a moment to put this case, and particularly
the proceedings today, in perspective.

Your Honor, we're not here to have a political
debate about paper trails, about verifiable voting

systems. The forums to make those arguments are
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across the street from Your Honor's courthouse.
This case is only about an election contest in the
13th congressional district. And the motions that
are the subject of this hearing present a narrow
issue as to whether a private party, under these
circumstances, should have a right to defeat the
statutory rights afforded to my client and the
interests of the people of the state of Florida in
maintaining exclusive access to certain sensitive
information within state agencies in order to
preserve the integrity and security of its election
systems.

Now let's take a moment to discuss the parties
in this matter befeore we proceed to frame the
issues, Your Honor. I represent an equipment and
technology provider that is not a proper party in
an election contest. My client has been brought
into this matter as a party to induce this court to
find that well settled evidentiary standards with
respect to production of trade secrets don't apply
in this case.

Now the plaintiffs have told you that in the
context of this lawsuit they represent, and I quote
from a previous proceeding, the voters of Sarasota

County, unguote. I dare say that they do not
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represent the tens of thousands of voters that cast
their votes and want their votes to be recorded,
because what they want is to have that election
overturned.

Indeed they have inferred that they may
represent the people of the state of Florida and
the nation in this matter. Now, respectfully; Your
Honor, the last time I checked, none of the learned
counsel on the plaintiff's side were elected by the
people for that purpose. And the last time I
checked, Your Honocr, I saw no order executed by
this court certifying a class action in this
matter.

To my knowledge, the only parties entrusted by
law and by the people to represent their interests
are the state defendants in this case.

So let me take a moment to talk about who the
plaintiffs do represent, because it is relevant to
the balancing of interest that Your Honor must
ultimately undertake in deciding the issues
presented in today's motion. The Fedder plaintiffs
represent the Fedder plaintiffs. However, they are
represented in ~- by and aligned with special
interest political organizations that have a

well-defined political agenda adverse to DRE
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Electronic Voting Systems.

Mr. Coffey and his colleagues represent a
client who lost in a close election. And as Your
Honor knows, this is not the first election contest
that has been tried in this courthouse, nor will it
be the last as long as human beings are in charge
of Florida's elections. If I may, Your Honor, I
would respectfully tell you that more than anyone
in this courtroom today, I know exactly how
Ms. Jennings feels, because I lost my first
election to the Florida House of Representatives by
one vote.

Now unlike Ms. Jennings, I didn't sue anyone.

I ran again and won. But it took me years to come
to terms with the fact that what happened in that
election is that I simply lost a close election in
an open, democratic process. That is what has
happened here today.

Let me try to take a few minutes to frame the
legal issues. We are here on a motion to compel
disclosure from the state of certain proprietary
technology that is held by them under a licensing
agreement. In the case of the source codes, it is
held in escrow, pursuant to a legislative mandate.

And the instant lawsuit and the motion to compel
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are the result of a congressional election in which
there was a high undervote percentage in one
county, comprised -- and that is part of that
congressional district.

To date the plaintiffs have produced no
evidence that they challenged the ballot layout
prior to the election. They have produced no
evidence that they challenged the results of the
logic and accuracy testing performed on this
equipment prior to the election. All this
information was published to all candidates, as
well as the general public.

What the plaintiffs have presented are bare
bones allegations, unreliable anecdotal evidence
and two expert declarations. In regard to the
anecdotal statements, the evidence will show that
one of the plaintiff's own experts has stated that
this type of evidence 1s not reliable, because in
Professor Wallach's words, quote, participants may
lie to best support their candidates of preference,
unguote.

Putting that aside, the evidence will show
that these types of declarations are also
inherently unreliable because there is a

significant likelihood that honest, well-meaning
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individuals, who believe they made a specific
choice, are prone to have made a mistake. Indeed
in the parallel test that will be presented as
evidence in this hearing, Your Honor will see that
even election department volunteers, who were given
a script of votes to cast and knew exactly the
purpose of the test, made mistakes.

Turning to the experts' declarations, the
evidence will demonstrate that the opinions they
set forth are mere academic speculation. These
experts do not present a specific thecry as to why
the equipment may have malfunctioned. They merely
speculate that the high undervote rate may indicate
that a malfunction might have occurred.

Respectfully, well-settled Florida law
requires more than this showing in order to defeat
the rights of the holder of the trade secret, and
in this case, the interest of the state in
maintaining the security and integrity of its
election systems.

In regards to the legal standards in this
case, plaintiffs have argued to this court that the
guantum of proof necessary to obtain the requested
discovery is extremely low. And they are wrong.

As discussed in our prehearing memorandum, Florida
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courts have held that the party seeking production
of trade secrets must show a reasonable necessity
to obtain the information, and this must be proven
by a preponderance of the evidence. Florida courts
have clarified that, even if there were some
necessity to review trade secret information, the
parties seeking production must first show that the
necessity for this privileged information outweighs
the harm that disclosure will cause to the trade
secret owner.

Now the plaintiffs have argued to you that no
conceivable harm could result from disclosure of
this proprietary information to these plaintiffs,
because they are not competitors of ES&S. That
argument, Your Honor, is disingenuous at best. The
plaintiff's numerous public statements demonstrate
that they have a well-defined political agenda that
seeks to eliminate the use of DRE electronic voting
systems in the state of Florida and other
jurisdictions.

It is clear that disclosure to these
particular private parties has as much, if not more
potential for irreparable harm than disclosure to
an ES&S competitor.

Now the case law is also clear that, prior to
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making a decision on whether to allow review of
trade secret information, the court must conduct an
evidentiary hearing, which is what we're here for
today. Let's discuss what that evidence will show
in this case.

The evidence will show that on many occasions
Florida's election systems have been thoroughly
tested. For example, we will present evidence
regarding the process and requirements for
certification of voting equipment. In effect, the
equipment software and source code are thoroughly
reviewed in order to achieve federal and state
certification.

Before any election is conducted, certified
voting systems must also undergo additional
examinatiens, including logic and accuracy testing,
to verify that the machines and software are
working properly. These tests were performed prior
to the machines being utilized for this specific
election.

The tests were advertised, and the candidates
as well as the public were allowed to observe. In
the instant matter, because it was a close
election, additional postelection tests were

conducted on November 28th and December lst of
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2006. These are the same parallel tests that
plaintiffs have stated in their papers that were
needed to be conducted with our equipment and
software to determine whether they function
appropriately.

Pursuant to Your Honor's directive, both
candidates were allowed access and input in
conducting those tests. In fact, they were even
allowed to choose the machines that would be used
in the December 1lst test.

And both of these tests demonstrated that the
machines were functioning exactly as designed, and
that there was no malfunction. In fact, let me
gquote some of the findings detailed in the state's
report of the parallel test results, which was
released today. Quote: The parallel tests were
successful in demonstrating 100 percent accuracy in
recording the vote selections.

Another quote: There are no indications of
machine bias or otherwise voting machine faults
that would yield rejected legal votes. Final
quote: In summary, there is no evidence to support
the position that the iVotronic touch screens
caused those to be lost, unquote.

Finally, Your Honor, the state is now in the
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process of finalizing the protocols and procedures
to conduct their independent source code review by
well-qualified, independent experts. To the extent
that a source code review may be necessary in this
case, we respectfully submit that in balancing the
state's interests and my client's legitimate
statutory protected right in maintaining
confidential, the state’s upcoming review should be
the only source code review allowed in this matter.

As we stated in our papers, Your Honor, to the
extent that Your Honor would like to see an
additional layer of redundant review and
independence in this upcoming source code review,
we would have no objection to this court appointing
an independent expert for such purpose that would
report directly to this court under the
requirements of a protective order.

Now the plaintiffs will probably tell you that
the federal and state certification standards are
woefully inadequate, that the independent testing
associations that are certified to conduct these
reviews for the government entities are
incompetent, that the elections officials that
supervise both the pre-election and postelection

testing simply don't know what they're doing, and
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that only a review by these plaintiffs and their
experts can be considered reliable.

In effect, to find reasonable necessity in
this matter under their world view, one would have
to conclude that all the independent tests run on
our systems are meaningless and that only these
plaintiffs have found the only experts in the
nation that can examine computer systems and read a
source code. I submit to Your Honor that the
credible evidence will indicate otherwise.

Finally, Your Honor, the evidence will also
show that what occurred in District 13 is to a
great degree inconsistent with the theory of
computer malfunction and entirely consistent with
the fact that the ballot layout and design in this
race contributed to voter confusion. For example,
the evidence will show that the machines in both
Sarasota and Charlotte County, which is also part
of the congressional district, utilize the same
technology and source code, yet in Charlotte
County, where the ballot layout was different, the
undervote was within normal parameters.

The evidence will also show that in three
other counties, the same unusually high percentage

of undervote -- in fact higher -- was recorded in
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the attorney general's race. The evidence will
show that the attorney general's race in those
counties was set forth in a similar ballot layout
design as the congressional race in Sarasota
County. And the evidence will show that even in
precincts within Sarasota County, the undervote
varied in a way that shows correlation with some
demographics features, such as age.

This is also inconsistent with the theory that
a computer bhug or malfunction caused the undervote,
unless, of course, computer bugs can tell the age
of the voter that is using the machine.

In summary, Your Honor, at the conclusion of
the evidentiary presentation, we respectfully
submit that the overwhelming evidence will show
that there is no computer malfunction that would
justify defeating my client's statutory interests
and the right of the people of the state of Florida
to maintain the integrity and security of its
election systems, and, therefore, the preponderance
of the evidence will show that there is no
reasonable necessity to disclose requested
information. Thank you, Your Honor.

MR. BURHANS: Your Honor, Vernon Buchanan has

no statement to make at this time.
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MR. ANTONACCI: Likewise with the state
defendants.

MR. ELBRECHT: Also with the county canvassing
board.

MR. HIRSCH: Your Honor, Sam Hirsch for the
plaintiff Jennings. We would like to call as our
first witness Professor Charles Stewart.

Thereupon,

CHARLES STEWART, III
was called as a witness, having been first duly sworn,
was examined and testified as follows:

THE COURT: State your full name and spell
your last name, sir.

THE WITNESS: My name 1s Charles Stewart,
Stewart is spelled S$S-T~E-W-A-R-T.

DIRECT EXAMINATION

BY MR. HIRSCH:

Q Professor Stewart, what is your occupation?

A I am professor of political science ét MIT,
and I am also the head of the political science
department at MIT.

Q And can you please briefly describe your
educational background.

A Yes. I graduated from William R. Boone High

School in Orlando, Florida in 1276, from which I went
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to Emory University. I graduated in 1979 there with a
degree in political science.
After that I spent a year at Yale Divinity

School and then went to Stanford University, where I
began graduate study at Stanford in political science.
I received a master's in political science from
Stanford in 1982. &And I received my Ph.D. in
political science in 1985.

¢} Professor, have you taught political science
at MIT ever since you got that Ph.D.?

A Yes, I have.

Q What fields do you teach and specialize in?
A In general I teach in American politics, and
in particularly congressional elections -- I'm sorry,

congressional politics, electoral pelitics, research
design, and also voting technologies.

Q And have you published in peer reviewed
journals in those areas of specialization?

A Yes, I have.

Q Professor, have you also been involved with
the Cal Tech-MIT Voting Technology Project?

A Yes, I have.

Q And can you please describe that work for us.

A Yes. The Voting Technology Project was

started by the presidents of these two universities
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right after the infamous elections in 2000. The
purpose of the project is to develop a
nultidisciplinary team of researchers who study issues
of election technologies in particular and electiocon
policy in general. It's multidisciplinary, including
social scientists, economists, business school
professors, mechanical and electrical engineers.

Q Have you been the MIT director of that
project?

A Yes. I was the MIT director of that project
in 2002-2003.

Q And in that capacity and as an academic
generally, have you studied residual votes?

A Yes. That's been my primary focus in this
project and where I've done my publishing as well.

Q Tell us what the term "residual votes"” means.

A Residual vote 1is the encompassing term for
votes that are not counted legally in a race. They
consist of two parts, something called an undervote
and something called an overvote. An undervote is
whenever a voter chooses not to or does not record a
vote for the candidates in a particular race.

It's simply a situation, if you have a

two-candidate race, 1f the voter doesn't choose either

candidate, that's an undervote. An covervote is a
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situation exactly the opposite, when the voter chooses
an excess of candidates. In a simple case, where
there are two candidates, that would be the voter
voting for both candidates, which would also veid the
ballot.

Q Have you published in peer reviewed Jjournals
about the issues of voting machines and residual
votes? '

A Yes, I have.

0 Are you aware of any American political
scientist who has published more extensively about
voting machines and residual votes than you have?

A Not that I can think of, no.

MR. HIRSCH: Your Honor, we tender Professor
Stewart as an expert in voting technology, residual
votes and statistical analysis of election data.

MR. THCOMAS: Harry Thomas on behalf of ES&S.
We have no objection.

THE COURT: So received.

BY MR. HIRSCH:

Q Professor, what areas have we asked you to
research and analyze?

A You've asked me to research and analyze the
size of the undervote in Sarasota County, the

likely -- the size of the undervote and whether it is
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excessive. The likely distribution of the vote
between candidates Jennings and Buchanan, had there
not been an excess of an undervote, and finally to
research into possible causes for the excess
undervote.

Q Professor, we will go through each ¢f those
three topics in some detail in a moment. If you could
share with us first your very brief conclusions on
each of the three.

A On each of the three, for the first, which is
the size of the undervote, I discovered that within
the electronic systems, there is roughly a lZ-percent
excess in undervotes in the ~- in the election,
roughly 14,000 excess undervotes.

I find, as to the second point, that, had
there not been these undervotes, in all likelihood,
Candidate Jennings would have won the race. And then
finally I find that there is a likelihood that there
were machine problems, malfunctions that may have
contributed to this excess undervote, and therefore to
affect the results of the race.

Q In doing your research and analysis,
Professor, what sort of data did you gather to answer
these questions?

A Originally after the election, I gathered
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general election returns from the county of -- from
Sarasota County. These election returns are quite
detailed. They first of all break down for every race
in the county the returns by whether the vote was
taken on election day, in the early voting period and
in the absentee voting period for every -~ for every
race. They also record the same information by
precinct.

I also gathered similar information to the
degree that it was available from other counties.
More recently I've been able to acquire individual
level data that's associated with the active voting
itself. 1In particular, I've been able to gain access
to and analyze two sets of files, one file, which is
called ballot image files, which reflect the actual
ballots that were cast on these electronic machines,
the actual choices of voters.

And secondly I've been able to examine
so-called event logs, which record basically what
happened in the sequence of time on each of the
electronic voting machines that were used in Sarasota
County.

o] Professor, why were you interested in having
data broken out as between absentee voting on the one

hand and early voting and election day voting on the
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other hand?

A The reason for that is that in Sarasota
County, the absentee voting is done on paper,
optically~scanned paper ballots. Both early voting
and election day voting are done on the iVotronic
electronic voting machines. And I wanted to get a
comparison between the electronic machines and the
paper.

Q You also mentioned that you had individual
level data. Did that allow you to determine how any
specific person voted for any office?

A No. The only -- the ballot images themselves
are presented in random order. So there is no way I
or anybody else could ascertain the individuals doing
the voting.

Q Turning to the first of the three areas you
were asked to look at, the size of the undervote =--

MR. HIRSCH: Your Honor, we have previously
given opposing counsel a set of exhibits that go
with Professor Stewart's testimony. If I may
approach and give that to you and the court
reporter. Your Honor, we also have some blowups
that I will put on the easels.

BY MR. HIRSCH:

Q Professor, I ask you first to turn to Exhibit
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1A, which I will put up in a moment here.

Professor, I've given you a laser pointer so
you can actually highlight specific items. I know
it's a long range, but if you can. Can you please
explain what Exhibit 1A shows.

A Exhibit 1A summarizes the official election
returns from the 13th Congressional District. So what
we have over here are each of the five counties;
Charlotte, DeSoto, Hardee, Manatee, Sarasota. We have

the votes cast for Buchanan and Jennings.

So we show the number for Buchanan, Jennings,
and down at the bottom we show the total, Buchanan, by
the official returns, defeating Jennings by 369 votes.

Q Roughly what fraction of the vote comes from

Sarasota County?

A Just a bit over half of the vote comes from
Sarasota County. It's -- I'm sorry.

Q And who won Sarasota County?

A Sarasota County was won by Jennings.

Q And who won the other counties?

A Buchanan prevailed by narrow margin in the

other counties.
Q This table, like the rest of Exhibit 1, 1is
based on the rest of the data you described earlier

and prepared by yourself?
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A Yes, it was.

Q I'm going to pull this a little bit closer in,
try to. Professor, can you explain what Exhibit 1B
shows.

A Yes. Exhibit 1B is a continuation of 1A. It
likewise shows the counties, this time highlighting or
reporting the undervotes within each county. We can
see here that there is 21,230 -- I'm sorry, 21,368
total undervotes in the district, 18,000 of those
being in Sarasota County.

So that's roughly 86 percent, I believe, of
all the undervotes in that one county.

The final column shows the undervote rate,
which divides undervotes by total votes cast in the
county. And, again, we can see that Sarasota County,
the rate was 12.9 percent overall. The rate in the
other counties was significantly lower, and it was
approximately 2.5 percent overall.

Q Professor, I Jjust put up the last part of
Exhibit 1, 1C, and can you please describe what this
shows?

A This recaps the prior tables and draws our
attention to Sarasota County compared to the other
four counties that were in the district, the Buchanan

and Jennings votes, where Buchanan prevails by a bit
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in the other four counties, Jennings prevails in
Sarasota County. And we have the really large number
of undervotes that are contained in Sarascota County,
compared to the other four counties.

MR. HIRSCH: Your Honor, we have about eight
exhibits in total today, rather than moving them
individually, if we could do so at the end.

THE CQURT: Fine.

MR. HIRSCH: Thank you.

BY MR. HIRSCH:

Q Did the county-by-county figures you just
discussed lead you to zoom in and focus on the
Sarasota County data?

A Ch, absolutely, yes.

Q I've just put up Exhibit 2, Professor. Is
this also something you prepared yourself based on the
data you gathered?

A Yes, 1 did.

Q Does it focus in on Sarasota County

exclusively?

A Yes. It focuses on Sarasota County.
Q Can you explain to us what it shows.
A Yes. So what this shows is a plot where we

compare the undervote rates in Sarasota County for all

of the races that were on the county-wide ballot in
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Sarasota County. So these are, for instance, the
statewide contests, the congressional contest, a few
county-~wide offices, the statewide constitutional
amendments, et cetera. The bottom, along the bottom,
the X axis, we have the undervote rate for the
absentee ballots. Along the left on the vertical axis
we have the undervote rate for the early vote portion
of the election in Sarasota County.

Each of the dots on the graph reflects the
undervote rates in these two modes of voting among all
of these offices that are on the county-wide ballot.
There is two things that I would point out. First of
all, that is a general matter. There 1s a very strong
set of relationships -~ regularities between the
undervote rates in these two modes of voting. And as
you can see, most of the points basically line up
along the line.

And I've drawn a line that describes very well
on that set of points. The other thing I would note,
just -~ as well 1is that the 13th congressional
district is in red, and it's quite far away from the
line and from the other points.

Q And the reason you're comparing the absentee
ballots to the early voting ballots here is what, sir?

A The reason 1s that the absentee ballots were

ACCURATE STENOTYPE REPORTERS, INC.




10

11

12

13

14

15

16

17

18

12

20

21

22

23

24

25

2033

38

cast on paper, and there is no ~-- there have been no
guestions raised about problems associated with the
paper ballots. So it's a natural comparison with the
early -- with the other two forms of voting, which
happened on electronic forms.

Q Professor, I've just put up Exhibit 3,
similar-looking graph. Can you please, first of all,
confirm that is something you prepared based on the
data you gathered?

A Yes, it is.

Q Can you explain what it shows?

A Yes. It's very much in keeping -- the idea is
very much like the previous graph. 1In this case what
I'm doing is showing the relaticonship between the
election day undervote rate and absentee voting. So
as before, the absentee voting is still along the
lower -- the lower axis.

Now the vertical axis along the left is the
undervote rate from election day. And, again, the
same general patterns hold. The data pretty much line
up along the line, indicating that in general
absent -- undervote rates in one form of voting are
highly predictive of undervote rates in the other form
of voting, with the 13th district sticking out far

from the line and other points.
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o] Did you draw these two diagonal lines by
laying a ruler down, or is it based on statistical
methodology?

A It was based on statistical methodology,
ordinary squares regression.

Q Did you calculate the odds, the chances that
this relationship between undervote in the paper
absentee ballots and undervote in the early voting or
election date electronic ballots was purely random?

A Yes. I calculated that. And the chance that
this relationship occurs purely randomly is less than
1 in 100 million.

Q Professor, can you explain the terms “normal
undervote"” and "excess undervote” with regard to these
two exhibits.

A Sure. Normal undervote we can think of as the
undervote that would happen in a race if nothing
peculiar came up. In any race there will be people
who do not vote for a variety of reasons. So we will
call that amount normal.

Then the excess undervote in a race will be
the amount that's above and beyond what we would
consider normal. So if we were to take, say, the
election day graph here, the one on the right, the way

that we would calculate the normal undervote for
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election day would be to basically find the undervote
rate in the absentee race, go up to the line that
corresponds with that -~ my hand is a little shaky, I
apologize. And once we get to the line, we head over
to the vertical axis on the left. And that amount
tells us what we would expect the normal undervote to
be in a race.

So that's the calculation of the normal
undervote. Then the calculation of the excess
undervote is really the difference between where we
were on the line and how far up we have to go finally
to get to the office that we are examining. In this
case we have to go roughly 12 percentage points from
the normal undervote here to the 13th congressional
district up there.

Q And, Professor, combining the two sets of
electronic votes, the early voting set and the
election day set, what roughly was the normal
undervote for this congressional race and the excess
undervote?

A It was roughly 3 percent normal undervote, and
roughly a 1l2-percent excess undervote.

o] And the total was 15 percent?

A The total was 15 percent.

Q When you talk about 12 percent, how many votes
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does that equal to very roughly?

A Very roughly 14,000.

Q And you call that excess undervote?

A I call that excess undervote.

Q Do you understand that the expert we will hear
about later in the day, Professor Herron, refers to

that as suppressed vote?

A Yes. It's basically the same idea.
Q Professor, that is my guestioning on the first
of the three areas. I would like to move on to the

second, which 1is, had this excess undervote not
existed, and we had only the normal undervote, what
would have happened to the outcome of the election?
Can we know for sure what the vote totals would have
been for each candidate if in fact the undervote rate
had been normal rather than excessive in Sarasota
County?

A No, we can't know for sure. What we can do is
use statistics to try to estimate what, in all
likelihood, it would have been.

Q Did you do that at the county-wide level,
precinct-by-precinct level and the voter-by-voter
level?

A I did it at all three levels.

Q Did you get consistent results at all three
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levels?

A Yes, I did. Regardless of the way in which I

~did it in each case, I estimate that Candidate

Jennings would have won had the excess undervote been
reallocated to the two candidates.

Q Did the margin vary somewhat based on which
method you used?

A Yes. It varies depending on the method, but
it*s all in Jennings' favor.

Q Which of the methods: county level, precinct
by precinct, or voter-by-voter, do you believe is the
most accurate way to estimate the likely election
results had there been a normal undervote?

A The highest level is disaggregation, which in
this case are the ballot image data, the individual
ballot image data, ves.

Q And based on your examination of that
individual pballot data, what is your best estimate of
Christine Jennings' likely winning margin if we had
normal undervote in Sarasota County?

A It's a bit over 3,100 votes.

Q How did you arrive at that figure?

A Well, I arrived at that figure generally by
first estimating the size of the excess undervote, and

then I allocated that excess undervote to the two

ACCURATE STENCTYPE REPORTERS, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2038

43

candidates, relying on a set of very -- I mean very
predictable patterns that occurred in the data
pertaining to partisanship and partisan voting --
partisan voting behavior.

Q Before we turn to voting behavior, this
estimate of the size of the excess is the same 14,000
voters or 12 percent to which you earlier referred?

A Yes. Yes, it is.

Q Turning then to how you allocated those 14,000
votes between the two congressional candidates, let me
call your attentionm to these that we've pre~marked as
No. 4.

Professor, did you prepare this yourself based
on the data you gathered?

A Yes, I did.

Q And what does it show?

A Well, what this graph shows is, it's an
attempt to basically, first of all, describe the
119,919 actual votes ~-- or votes that were cast on the
electronic voting machines in Sarasota County. So
that's that number in the far, lower, right-hand -~
far, lower, right-hand.

And what I have done 1is, I've described those
votes in terms of the partisan strength as exhibited

by the voting patterns for the other races that were
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at the top of the ticket.

Q What were those other races?

A Those were five races. They were U.S.
senator, Fleorida governor, attorney general, chief
financial officer and agriculture commissioner.

Q And can you explain how these 11 rows, what
the meaning of these 11 rows is? It says at the top
here, strong Dem minus five, at the bottom, strong
Republican plus five. Can you explain how those --
what those rows mean and how you created data for
them?

A Yes. This refers to the column that's labeled
partisanship scale. What I did was for every voter,
we know how they voted on each of the races. So
concentrating on these five races that I mentioned
before, I first of all counted up how many times a
voter voted for a Republican candidate. I then
counted up the number of times that voter voted for a
Democratic candidate.

Then I subtracted the one number from the
other. I subtracted the Democratic number from the
Republican number, sc that if you voted only for five
Republicans among those races you get a score of plus
five. If you voted for only Democrats among those

five races you get a score of minus five. And then

ACCURATE STENCTYPE REPORTERS, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2040

45
there are intermediate values reflecting different
mixes of voting behavior.

Q What do the columns to the right of that
partisanship scale represent?

A Then marching to the right on this table we --
I then allocate the votes -- the next column are the

actual votes that were cast for Jennings, among people
who, say, scored a minus five on the first row. Then
I broke down the number of people who actually voted
for Buchanan.

The following row is the number of people who
undervoted among that partisan scale. The second to
the last row is just the total number of voters that
correspond with that partisan scale in Sarasota.

The very final column reports the percentage
of voters who cast -~ ended up having a vote that was
counted, the percentage of voters who voted for
Jennings in that category. For instance, in the minus
five strong Dem category, 97.9 percent of the voters
supported Jennings. At the other end, among the
strong Republicans, a plus five, 5.3 percent
supporting Jennings. As you can see when you go down,
the numbers are smaller reflecting support shifting
from Jennings to Buchanan as you move along the scale,.

Q A couple of times you may have said "row" when
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you meant "column." For the record, you were working
across?

A I was working across talking about the
columns. Sorry.
Q And, Professor, just for clarification, are

these numbers estimates, or are these actual numbers
of votes cast for Jennings, Buchanan, et ceterav?

A The entries on this table are the actual
numbers reflected in the ballot image log.

Q Turning to the exhibit pre-marked as No. 5.
Professor, is this another table that you created
based on the data that you gathered?

A Yes, it is.

Q Can you explain what it shows?

A Yes. This is really a continuation of the
previous exhibkit as well. BAnd I think the way to get
into this exhibit is to start about halfway over down
at the bottom and note that we estimate that there
were roughly 14,000 excess undervotes in Sarasota
County. And so one of the things that this ~- this
table does in this column that I'm pointing to here,
excess undervotes total, is just to allocate on a
proportional basis the actual undervote and converting
a fraction of that into the excess undervote. So

that's what this column right here does.
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Then, having estimated what the excess
undervote is for each of the rows, each of the
partisan categories, I then go over to the previocus
exhibit. I see, for instance, in this first row that

97.9 percent of these voters ~-- of these voters
supported Jennings.

So I use that proportion to allocate the
excess undervote to Jennings, to Buchanan. In this
case in the very first row it's 4532 to Jennings and
98 to Buchanan.

Q And, Professor, the reason that row is so
lopsided is because those are people who voted
straight ticket?

A Yes.

Q You're not talking about people who undervoted
congressional, voted Democratic the top of the ticket
otherwise?

A That's correct, yes.

Q Carrying it across to the far right~hand
column, what does that signify?

A The very far right-hand column is labeled, net
to Jennings. And that's just simply we take the
number of votes allocated to Jennings, subtract the
votes allocated to Buchanan, and that's the net to

Jennings. That's just the difference between the two.
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We then add all those up. We add up, and we get 3,551
votes on net shifted to Jennings.

Q Just to be clear, that means that if the
14,000 votes had been recorded not as undervotes, but
as Jennings or Buchanan votes, the net swing towards
Jennings would be this 3,551 figure?

A Yes, that's correct.

Q What are the two figures to the left of that?

A The sums down the columns. So this is the sum
of the votes that we -- of the excess undervotes that
we allocated to Jennings and the sum of the excess
undervotes that we allocated to Buchanan, 8776 to
Jennings, 5225 to Buchanan.

Q Professor, this is all based on the assumption
that the excess undervote is about 14,000. Did you
also examine what might have happened if the excess
undervote had been less than that, and the normal
undervote had been larger than you estimated?

A Yes, I did.

Q Let me put up exhibit pre-marked as No. 6.

Professor, is this a bar graph that you
personally prepared based on the data that you
gathered?

A Yes, it 1is.

Q I keep asking you that. Are you coauthoring
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any of this work or relying on students or grad
students or undergraduate students to crunch these
nunbers or reach these conclusions?

A Neither to crunch the numbers or create the
displays.

Q Everything we're discussing today is your own
work?

A Yes.

Q Thank you. Can you please explain to us what

the bar graph here shows?

A Well, what the bar graph shows is trying to
describe, based on the previous analysis, what the
Jennings victory would have been, the estimated
Jennings would have been if the excess undervote had
been not 14,000, but had been amounts that were less
than 14,000.

I think the way to anchor our understanding of
this exhibit is on the far right-hand bar is the bar
that represents the result I just went through. The X
axis is labeled 14,000 undervotes. And this shows the
roughly 3100-vote victory for Jennings.

Q That's where it says 3,182, that number
sitting on top of the bar is the winning margin?

A Exactly, yes.

Q Thank you.
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A At the other end in the bar colored red is the
situation where we assume there were no -- there were
no excess overvote -- undervotes, excuse me. There
were no excess undervotes, in which case we would be
in the position where we're in right now with the
victory for Jennings -- I'm sorry, victory for
Buchanan being at 369 votes.

And then the bars just march up. I then add
2,000, in increments of 2,000 different amounts of
excess undervotes to show what we would estimate the
Jennings victory margin to be under different
estimated excess undervotes.

Q What is the number of excess undervotes that
would have been necessary to tip the likely result of
this election from Buchanan to Jennings?

A The number where these bars would reach the
zero level here is I believe 1,456.

Q Is it fair to say that's less than one~tenth
of the total undervote in Sarasota County?

A Yes.

Q So asking a purely hypothetical question, if
10 percent of the undervote were attributable to
machine malfunction and 90 percent to some other
causes, voter confusion or something else, would the

outcome of the election probably have been different
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than the certified result?

A In all likelihood, ves.

Q Professor, we've now covered the second of
your three major topics. I would like to move on to
the third, the question of what caused or may have
caused this high undervote rate in Sarasota County.
Can statistics give us one definitive answer to the
question of why this undervote rate was so high in
Sarasota County in this year's congressional race?

A Statistics can't give us the definitive answer
about one thing. What we can do is use statistics to
try to eliminate certain competing hypotheses.

Q Let me ask you about one of those hypotheses.
What do the numbers suggest, Professor, about the
argument that the elevated undervote rate was caused
by voters being turned off to this campaign, upset
with the negativity of it, perhaps, or just didn't
like these candidates?

A It seems to me that that's the easiest of the
hypotheses to dismiss for a variety of reasons. I
think that the primary -- well, for a variety of
reasons.

It's important to note that, for instance, the
excess undervote within Sarasota County was only on

the electronic machines, not in -- not on the absentee
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paper ballots. First -- furthermore, there was not an
excess undervote in this race in the other counties.

So those two types of comparisons make it
pretty clear that it’s unlikely to be due to the
negativity of the campaign or voter revulsion with
some aspect or rejection of both candidates.

Q And why do you assume that the low undervote
rates in the other four counties couldn't coexist with
high negativity only in Sarasota County?

A Because it's hard to imagine how you could so
isolate aspects of the race that they would only
affect Sarasota County and not affect other counties
that were also in the district. After all, it's a
fairly compact district. It's a district that's
reached overwhelmingly by one media market.

2And so by and large, regardless of what county
you're living in, you are experiencing basically the
same campaign throughout the county.

Q And that media market is the Tampa-St.
Petersburg TV market?

A Yes, it is.

Q Professor, I would like to address a second
possible hypothesis dealing with voter confusion, and
I would put up Exhibit 7A and Exhibit 7B. Do you

recognize these?
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A Yes, I do.
Q And can you tell the court first what 7A,
which is the one on the left, is?
A Sure. Well actually both of these are on
what's known as screen shots. The left is =-- the left

is a screen shot or what a voter would see if the
voter were actually looking at the computer screen and
looking at the ballot that -- the part of the ballot
that has the congressional district race at the top,
and then right below it the gubernatorial-lieutenant
governor race down below it.

Q This is a Sarasota County electronic ballot?

A Yes. This is the Sarasota County ballot.

From the ivotronic machine?

A Yes, it is.

Q Which page of the ballot is this?

A That's on page 2, which we know by looking
down =-- at the very bottom of the screen there is
basically some navigation information. The
information in the middle tells you where you are,
page 2 of 15 of this case. And then there is also
navigation buttons allowing a voter to move to the
previous page and move to the next page.

Q And, Professor, is it correct that this is

just a pointer that is on the screen shot? That's not
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something a véter would actually see?

A That's correct.

Q And can you describe how the voter moves
through the ballot and gets to Exhibit 7B?

A Yes. Well in general the voter is presented
with a series of screens like the one on the left.
And when they see a choice they want to make, they
touch that part of the screen, and the screen changes
color, and there is an X to reflect the choice.

The voter, as the voter is moving through the
ballot, presses the next page button to page through
the entire ballot. At the very end the voter then
gets to the exhibit on the right, which is Exhibit 7B.
And that 1s what is called the summary screen.

Q And here how many pages of summary screen
would there be?

A In this case there are three pages of summary
screen. Again, it's reflected down. There is the

same similar navigation information when you get to

the summary screen. In the middle it tells you how
many summary screens there are. In this case there
are three. This is page 1 of 3. And there is

likewise the previous page, next page navigation
buttons.

Q Can you describe what the two columns of
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information on this summary ballot page are about?
A Yes. This is a representative summary screen
page. The columns represent all of the races. I will

use roughly a third of the races from U.S. senator
down to charter review board race. Those are in
black.

Here, because this particular screen shot
there were no votes on the machine, it indicates in
red below each of the offices, no selection made,
which indicates in this case that the voter had not
voted in these contests.

Q When we talked earlier about these straight
ticket voters, I assume it would not say "no selection
made"” under senator or governor, attorney general or
so forth? There would be names there?

A Yes. They would not be red. But there would
be the names of the candidates that you had actually
supported or voted for.

Q So for those voters who voted straight ticket
or otherwise voted for all of these top-of-the-ballot
races on the left-hand column, if they undervoted the
representative in Congress, is it correct that the
machine should have shown in red, no selection made,
only for that office, but not for the others in this

column?
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A That's right. The others would have the name
of the candidate that they had voted for and the U.S.
representative in Congress would be red, no selection
made.

Q And is a voter allowed just to ignore this
screen entirely, bypass it electronically, and move on
to casting a final ballot?

A No. In order to actually cast a final ballot,
what the voter has to do is to page through each of
the pages of the summary review screen. And it's only
when they get to the very last page that they are
then, the vote button, which actually casts the
ballot, 1is activated, allowing the voter to cast a
ballot.

Q Why do electronic voting machines have this
summary ballot or review screen on them?

A This is a feature that was added to reduce
voter confusion and to try to deal with the problem
that was so illustrated so widely in 2000 of a large
number of undervotes. So it's an attempt to give
voters one last chance to review what they've done,
and 1f they've made a mistake, either voted for the
wrong person or have undervoted a race, they are then
able to go back into the ballot and make the

correction, either undoing the undervote or change the
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ballot to suit what they would desire to do.

Q So they're warned if there is an undervote?

A They are warned if there is an undervote.

Q Do you believe it's likely that the 12
percentage point elevation in Sarasota County's
undervote rate were caused solely by the design of
this ballot and its tendency to confuse the voters?

A No, I dco not.

Q Why not?

A Well, I -- an important reason is that, if we

look at this ballot on the left, it's on the face of
it not a particularly confusing ballot. It does have
a number of offices on it, but there are many pages on
the ballot that have a number of offices on it. 1It's
a fairly straightforward ballot.

This is in comparison to other cases that are
well-known, where the ballct has been just on the face
of it perplexing. And in those cases the undervote
rate has been quite =-- quite a bit lower than the
undervote rate that we exhibited here.

Q Let's put up the exhibit pre-marked as 7C.
Professor, do you recognize Exhibit 7C?
A Yes, I do.
Can you tell the court what it is?

A Yes. This is a photograph of the Palm Beach
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County so-called butterfly ballot from the 2000
presidential election.

Q And is that viewed by the voting experts,
including yourself, as a confusing or not a confusing
ballot?

A It's viewed as being the paradigmatic, the

example you use all the time of a confusing ballot.

Q Why?

A Well, the reason is that it is a very unusual
way of presenting candidates to voters. The typical
way that it's done ~- now let me step back and remind

us that this ballot is a punch card ballot, so that
underneath this ballot there is a punch card. And
that punch card has a chad that the voter needs to
dislodge in order to reflect a vote.

And these pages on either side are like a
book, and they have the candidates on the page.
Typically you will have an office and the candidates
for that office on that one page. In this case what
we have is we have one office spread across two pages.

And so it's the spreading of the offices
across two pages that starts the confusion. The added
confusion is that, under Florida law, there is a
certain order in which candidates must appear on the

ballot. In this case Republican had to be first;
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Democrat had to be second, and the other candidates.
What happened here was, well if you were
reading this like a book, Republican comes first, and
then Democrat comes second. But then if you were just
scanning this whole image, you see that, well, reform

actually comes between Republican and Democrat.

Furthermore, if we were to examine very
closely the actual holes, the very first hole is the
Republican hole. But the second hole isn't associated
with the second candidate. It's actually associated
with Pat Buchanan, the reform candidate. The third
hole is associated with the Democrat candidate,
although it's the second race on the ballot.

So there isn't an obvious correspondence
between the order of the candidates and -- on the
written ballot and where you need to punch in corder to
reflect your vote for these candidates.

0 And did this ballot lead to aberrational
results?

A Yes. It led toc a couple of types of
aberrations. First of all, it led to just -- it was,
as you can see, it's easy to see how a voter -- some
voters intending to vote for Al Gore, the Democratic
candidate, might see that he was the second candidate

in the race, and deduce that, well, maybe there is a
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problem with that arrow, and in fact I need to punch
the second hole there, and so would in fact punch the
second hole, mistakenly voting for Pat Buchanan.

Q And roughly what percentage ©of the electorate
made that error?

A It was about 1 percent.

o] You said thére was a second error as well

triggered by this?

A There was a second error as well that ended up
being more numerous. And that was where voters ended
up punching many holes, perhaps either -- recognizing

the error they had made or seeing that immediately to
the right of Gore, there were physically several holes
to the right of Gore, and they may have punched two or
three holes to the right in a misguided attempt to
make sure that thelr vote was counted for Gore in this
instance.

o] And that's an overvote?

A That's an overvote.

Q And what percentage of the electorate
overvoted on that ballot?

A As I recall, about 4 percent.

Q So together, the confusion caused by this
ballot was in the neighborhood of 5 percent?

A Yes.
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Q How does that relate to the level of confusion
caused by the ballot to its left in Sarasota County?

A Well, to the left we have a level that I
estimate to be roughly 12 percent.

Q Professor, I would like to put up Exhibit 7D.
Do you recognize this exhibit, Professor?

A Yes, I do.

Q What is that?

A It's a replica of -- from QOrange County,
California, a ballot that was used in the 2003
gubernatorial recall election. 1It's the recall
election that recalled Governor Gray Davis and
installed Arnold Schwarznegger as the governor of
California.

Q Why does it serve to help measure the possible
magnitude of voter confusion-?

A Well, to start off with, this is a very
perplexing and difficult ballot to navigate through.
It starts with, first of all, the voter is given the
opportunity to vote on whether Governor Davis should
be recalled or not. And then the voter is given the
opportunity to choose among 135 candidates whom they
would prefer if Davis in fact was recalled.

So first of all there is just a lot going on

on this page. In addition to that, California -- in
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California, the problem was confounded by the
randomization scheme that California uses to put names
on the ballot.

What they do there is, they randomly generate
a new alphabet, entirely randomly generate a new
alphabet. That alphabet is then systematically varied
throughout the state. So that in this instance, if
you knew you wanted -~ regardless of how you felt
about recall in the first place, but you knew you
wanted to vote for Arnold Schwarznegger if there were
a recall, you ceouldn't rely on the fact that you
generally know where the letter S should be in an
alphabetized list to find Schwarznegger. You have to
rely on the fact in Orange County in this instance the
S's are actually close to the top of ballot.

In this case if you wanted to vote for
Schwarznegger, you have to read very small type, and
then you have to make sure that you either punch the
hole or make the mark precisely in the right place if
you found your candidate in order to make your choice.

Q And did this ballot actually empirically show
as having confused a significant number of voters?

A Yes, in a study by Professor Mike Alvarez and
some collaborators, one of the things they showed is

there was a tendency, if you examined the ballot
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carefully, you will notice that there are prominent
candidates who were major contenders like
Schwarznegger~-Cruz Bustamante. And the thing that he
showed was that the minor candidates, who really, in
most cases, were not campaigning in any meaningful
way, if you were right next to a prominent candidate,
you actually could get a few votes, being benefited by
being next to a prominent candidate.

This is what is sometimes called an adjacency
error, where a voter makes an error by hitting
something adjacent to where they wanted to go.

Q What fraction of the electorate made that
error in California?

A If you accumulate together all of these excess
votes among the minor candidates that were next to the
major candidates, again, you're talking about excess
error rate in the area of about 1 percent.

Q Professor, are there other examples where the
magnitude of voter confusion or of ballot design
effects have been measured?

A Yes, there are.

Q. And can you tell us what they show?

A Well, in another study there is ~-- another way
of approaching this is to approach -- is to think
about ballot order effects. Ballot order effects are
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effects due to some people being able to appear first
or second or third on the ballot and what order do you
appear on the ballot.

And in studies that have been done, the most
cited ballot order effect study is one that studied
Ohio, which has another sort of randomization scheme.
And what they discovered was that for major races at
the top of the ballot, that the advantage to being
first was in the range of 1 to 2 percent; that as you
went down the ballot into more or less visible races
and nonpartisan races, the advantage that might accrue
to you by being on the top of the ballot might be as
large as 5 percent.

So the ballot order effects, which is another
way in which ballots can guide behavior of voters in
that case, tended to range in the 1 to 5 percent
range.

Q So of the three that you have discussed with
us, the butterfly ballot in Palm Beach County, the 135
candidate gubernatorial ballot in California, and the
ballot order effect study, do any of them affect more
than 5 percent of the voters in the aggregate?

A No, they do not.

Q Are you aware of any ballot confusion issues

that have generated an undervote rate of 15 percent as
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in Sarasota County this year?

A No, I do not.

Q Well, other than by process of elimination,
eliminating the hypothesis that the negativity of the
campaign drove the undervote, and the hypothesis that
ballot confusion drove the entirety of the undervote,
do you have any statistical basis for believing that
machine failure or machine malfunction contributed to
the high undervote rate in Sarasota County this year
in the congressional race?

A Yes, I do.

Q And what is the data that you used to reach
that conclusion?

A Well in this case I used the data that came
from the event logs and combined -- and was able to
merge that information with the data in the ballot
image files to analyze the undervote rate of machines
based con the days in which the machines were prepared
for the election.

Q Professor, when you say the ballot image logs
and event logs, those are logs put out through the
iVotronic machine -~ excuse me, through the iVotronic
system based on electronic ballots cast in Sarasota
County this year?

A That's true, ves.
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Q I will put up an exhibit pre-marked as 8A. I
realize there is a lot of information on that small
space. But can you recognize that to be something
that you prepared based on data you gathered?

A Yes, it 1is.

Q And can you explain what it shows?

A Yes. What I did here was, I was able to, from

the event logs, ascertain the days on which each of
the electronic voting machines used in Sarasota County
was prepared for the use in an election. The code in
the event log is a code for, guote unguote, cleared
and prepared.

So I know the date on which every electronic
voting machine was cleared and prepared for -~ cleared
and tested, I'm sorry; the term is cleared and
tested ~- for use in the election.

Q And is that signified by this left~hand column
where it says date?

A Yes.

Q What's the first date on which machines in
Sarasota County were cleared and tested?

A The first date on which they were cleared and
tested was on September 19th, 2006, and the last date
down at the bottom was November 5th, 2006.

Q And as you work across to the right, can you
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explain what the column that says "all machines®
refers to?

A Yes. The all machines column is the summary
for all the machines, these three columns. The very
first column is just simply the number of machines
that were prepared in each of these days. So, for
instance, the very first row shows one machine
prepared on September 19th.

Moving to the next column, I report how many
votes were subsequently counted, or cast, rather, how
many were subsequently cast on those machines. And
then this final column, labeled "undervote CD 13" is
the undervote rate on the machines that were prepared
on those given days. So that's the first three

columns there, which is the general summary.

Q And the next two triplets of columns, there is
one labeled "election day machines, " one labeled
"early voting machines.” <Can you explain what those
are?

A Yes. The next two sets of columns, then,

break out the general summary to show separately what
happens when we examine, first of all the machines
that were used on election day, and then secondly, the
machines that were used in the early voting period.

Q And can you tell us what the bottom two lines
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underneath the total row refer to?
A Well, one of the things that I noticed
immediately when I examined this table was that
around -- that there is a break in the undervote rate

that occurs on October 12th. And so what the last two
lines do is they separate the results by machines that
were prepared up to October 11lth, and then -~ that's
the first line. And then the second line are machines
prepared from October 12th until November 5th.

Q And what did you see in the data about those
two sets of machines, the ones prepared early and the
ones prepared shortly before the election?

A So what you see is that among the machines
that were prepared earlier, the undervote rate is 11.8
percent, versus the machines prepared later, their
undervote rate is 17.5 percent.

0 Did you find any other patterns when you
looked at this sort of data?

A The other pattern that I discovered in
addition to the pattern about date was the pattern
about the busyness of the preparation. In general,
there 1s a correlation between the number of machines
that were prepared on a day and the size of the
subsequent undervote rate. The more machines

prepared, the higher the subsequent undervote rate,
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Q I would like to put up exhibit pre-marked as
8B. Professor, is this a graph that you prepared
based on the data that you gathered?

A Yes.

Q And can you explain what it shows?

A Yes. This graph summarizes much of the data
that's also recorded in the table. So each -- sorry.

Let me start down below in the lower X axis, we have
each of the dates on which the machines were cleared
and tested. Along the left-hand vertical axis we have
the undervote rate in the 13th district.

Each of the bubbles is the data point that
corresponds with the undervote rate on that date. I
have made the size of the bubbles proportional to the
number of machines that were prepared on a general
day. So if a bubble -~ if one bubble is twice as
large as another bubble, that means twice as many
machines were reported -~ I'm sorry -~ were prepared
on that day.

Finally, I've also illustrated the days when
the early vote machines were primarily prepared.
Those are the bubbles in the lighter shade of blue.

Q Professor, down here in the sort of bottom
left-hand area, there, there and there, I don't

actually see a bubble. Can you explain why not?
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A Yes. Those are days when just one machine was
prepared.

Q And what sort of undervote rates did the
machines prepared on those days, when there was not a
rush, generate?

A Very, very low undervote ~- well very, very
undervote rates compared to all of the other machines.
I would peoint out, and this is still a relatively high
undervote rate in comparison to the other comparisons
that we made.

Q And which of the bubbles represents the
busiest day when the most machines were being prepared
for the election?

A Well the busiest day 1is this bubbkle right here
that I'm pointing to, which is on October 17th. What
this graph also helps to illustrate is how that was
also the very last day on which a long series of
election day machines were prepared. And immediately
after that, the county went into preparing early
voting machines.

Q And what was the undervote rate for the
machines that were prepared on that busiest day,
October 17th?

A It's approximately 20 percent.

Q Professor, why do you believe that you -~-
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these two correlations exist, higher undervote rates
later in the process and higher undervote rates when
there is more -- when there are more machines being
prepared on a given day?

A 0f course I don't have direct evidence,
because I wasn't there when the machines were
prepared. But a reasonable hypothesis, it seems to
me, 1is that, as time went on, and especially as the
rush of election day was emerging, it becomes easier
to be inattentive to what needs to be done to prepare
the machines. So that's one concern.

The other concern, of course, is that as there
are more machines to be prepared on a particular day,
it may be easier to be inattentive. So, in both of
those -~ so in general, I would imagine that this is
evidence that inattention may have driven up the
undervote rate in these machines.

Q And is this evidence consistent or
inconsistent with the notion that the high undervote
rate was caused by voter confusion?

A No, it's totally inconsistent with the notion
that the high undervote rate is caused by voter
confusion.

Q And why is that?

A Well, because this is =-- this is evidence that
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goes to the physical preparation of the machines, not
to characteristics -~ well, it goes to the physical
preparation of the machines. But it doesn’'t go to the
description of the ballots, which is where the
confusion would come in.

Q Professor, 1is the relationship between the
undervote rate and the date on which the machines were
prepared statistically significant?

A Yes, it is.

Q And is the relationship between the undervote
rate and the busyness of the date on which the
machines were prepared statistically significant?

A Yes, it 1is.

Q Given those statistically significant
relationships, given that voter confusion induced by
ballot design typlcally affects less than 5 percent of
the voters, given that the undervotes were
concentrated in Jennings' area of strength and that
the excess undervote rate was about 12 percent, 14,000
votes, do you think there is a reasonable likelihood
the machine failure altered the outcome of this
election?

A Yes, I do.

MR. HIRSCH: No further guestions, Your Honor.

Other plaintiffs may have.
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THE COURT: Cross?
MR. FINLEY: Go ahead.
MR. THOMAS: Do you have any questions? If
you do, ask them.
MR. FINLEY: All right.
CROSS EXAMINATION
BY MR. FINLEY:

Q Professor Stewart, I'm Lowell Finley, and I
represent the voter plaintiffs in the case that's been
consolidated with the case brought by Candidate
Jennings. You're aware of course that my clients, the
11 voters, have not retained you as an expert; is that
correct?

A That is correct.

Q You testified as to your opinion based on your
professional experience and analysis that you believed
that an excessive undervote rate attributable to the
voting system accounted for a sufficient number of
undervotes, combined with the breakdown of those that
was otherwise seen in Sarasota County, that that would
have produced a victory for Jennings in the race
rather than for the officially certified victor,

Mr. Buchanan; is that correct?

A Yes.

Q And are you aware that my clients, the voter
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plaintiffs, are not seeking to have the court declare
that either candidate is the victor and are seeking
only to ask to have the court order a revote in this
election?

A That's my understanding.

Q Now, based on your evaluation of the ~- of the
evidence and vyour conclusion as to the effect on what
you believe to be the true number of voters who
intended and attempted to cast a vote for Jennings, if
it's your conclusion that she was, in all probability,
the victor, is it fair to say that, at a minimum, your
analysis indicates that there is serious doubt cast on
the official outcome of the election, which resulted
in the certification of Mr. Buchanan as the victor?

A I think it's fair to say that, had the -- had
all of the votes that were intended to be cast for the
two candidates in fact been cast, then Candidate
Jennings would have won. I think that's -- in all
likelihood that would have happened, ves.

Q I guess what I'm getting at is that as -- at a
minimum, does that indicate, in your mind, that there
is serious doubt as to the accuracy of the official
result?

A Yes, yes, there is serious doubt about the

accuracy of the official result.
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o] Mr. Hirsch asked ycou about the infamous
butterfly ballot from the 2000 election in Palm Beach
County. And I believe it was your testimony that
approximately 5 percent of the votes in the
presidential race were affected in one way or the
other by =-- and resulted in aberrant votes as a result
of the poor layout of the ballot; is that correct?

A Yes.

Q And then Mr. Hirsch asked you a gquestion about
the ballot layout in the Congressional District 13
race in Sarasota County in the November 7th, 2006
election. And I was unclear as -- you gave a
percentage there, but I was unclear as to what you
were referring -to, which universe you were referring
to, what percentage of what you were referring to. I
just ask you to try to clarify that.

A Well, I need to maybe ask you to clarify the
question, because I'm not quite sure what you're
asking me.

Q Okay. I believe that in response to a
question from Mr. Hirsch you responded that 12 percent
of something was affected by the ballot layout. And I
was unclear as to what it was you were referring to.

A Yes. The 12 percent is the percentage of

votes ~~- ah. The 12 percent number that I was
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referring to is the -- is -~ I believe was the excess
undervote in Sarasota County, which -- which I am
saying I have serious doubts about whether that is
entirely due to voter confusion.

Q Okay. So -- but the 12 percent figure when
you gave it, was there a reference to the overall
excessive undervote rate, according to your
calculations, that you had testified to earlier?

A If I understand your question, the 12 percent
in that case was -- was ~-- 1is the amount of the
excess ~- 1s the percentage of all votes, which is the
excess undervote in Sarasota County.

MR. FINLEY: Thank you. ©No further questions.
CROSS EXAMINATION

BY MR. THOMAS:

Q Good afternoon, Professor Stewart.
A Good afternoon.
Q My name is Harry Thomas, counsel for ES$&S.

I would like to start with the last two
exhibits that you talked about. ©Now, on November the
20th, if I understand correctly, you prepared a
declaration that was attached to the plaintiff’'s
complaint in this case; correct?

A Yes.

Q And do you have a copy of your declaration on
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the witness stand with you?

A I do not.

MR. THOMAS: If I may approach, Your Honor?
THE COURT: Certainly.
THE WITNESS: Thank vyou.

BY MR, THOMAS:

Q That is a copy of your November 20, 2006
declaration; correct, sir?

A Yes, it is.

Q The two charts, I believe they're BA and 8B.

A Yes.

Q The information that you placed in those
exhibits, that's information that you have put
together since you prepared your November 20, 2006
declaration; correct?

A Yes, it 1is.

Q And if I understand the chart 8A, that's a
chart which indicates when particular voting machines
in the various precincts within Sarasota County were
prepared for election; is that correct?

A Yes, sir.

Q Could you tell me, based on your chart, 8&, or
any other information available to you, on what date
was the iVotronics machine in precinct 105, bearing

serial number V0105192, what date was it prepared,
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sir?

A I don't know that information. I don't have
it in my mind. I have that information in the files
that I have, but I don't know =--

Q Do you have them with you today in the
courtroom?

A No, I do not.

o] Would the same be true if I asked you on what
date the machine in precinct 118, bearing serial
number V0106437, what date it was prepared, you
couldn't tell me that either; could you?

A Not today, no, sir.

Q So you don't know where on your bubble chart
those two machines would fall; correct?

A That's correct.

Q And isn’t it also correct, sir, that the time

of preparation of one of the iVotronics voting
machines has absolutely nothing to do with whether
there is a software bug in the source code or some
kind of hardware malfunction?

A I have -- I'm not a software engineer, and
I -~ I have no information about that. I would be --
that would be a surprising thing to me. But I don't
have any information about that.

Q So you can't drew a conclusion from this
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bubble chart that you've put up here that there is in
fact -- there has been a machine malfunction or a
software bug that caused the undervote in Sarasota
County in the Congressional District 13 race?

A What this information draws my attention to ~-

Q Could you answer my yes yes or no, and you can
explain it.

A Would you repeat your gquestion.

MR. THOMAS: Could you read it back, ma'am.
{Pending question read).

A This information is not evidence of that,
correct.

BY MR. THOMAS:

Q Thank you, sir. Let's turn to the report that
we did have an opportunity to look at before today.
In your declaration that's dated November 20, 2006,
you identify five key conclusions; correct?

A I believe so, yes, sir.

Q Bnd I believe that those start on page 2?

A Yes, sir.

Q Now, on page 2 of your declaration, you state
that, comparison of the undervote rates in different
counties on different machines and under different
modes of voting lead to the conclusion that the

difference in undervotes was caused by the use of the
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iVotronic electronic voting machine in Sarasota
County; correct?

A Yes, sir.

Q Saying that the difference in undervotes was
caused by the use of electronic voting machines is not
the same as saying that the undervotes were caused by
electronic voting machine malfunction; correct, sir?

A It -~ correct.

Q Two counties, Charlotte County and Sarasota
County, use the iVotronic voting machine for voting,
with the exception of the absentee ballots cast in
those two counties; correct?

A Yes, sir.

Q Now, in your declaration you only provide a
comparison of the undervote in Charlotte County and
Sarasota County in the Congressional District 13 race;
is not that correct?

A That is correct.

Q Your declaration does not address or compare
the undervotes that occurred in other races in
Charlotte and Sarasota County using the iVotronics
machine; correct?

A I believe that's true, yes, sir.

Q For example, your declaration of the work

you've done does not look at the undervote that
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occurred in the attorney general's race in Charlotte
County using the iVotronic machine; does it?

A The report does not have that, as I recall.

Q You're aware of the percentage of that
undervote; are you not, sir?

A I'm aware that it's really quite high, ves,
sir.

Q Higher than the undervote in the Congressional

District 13 race; correct?

A I believe that's true, vyes, sir.

Q And the only reason that race is of no
interest is that the winning margin was so great that
the undervote wouldn't have made any difference;
correct?

A I suppose that's a reasonable statement.

Q You do also agree that the electronic voting
machines used in Sarasota did not produce unusually
high undervote rates in other races in Sarasota
County; correct?

A That's correct.

Q And you would also agree that there was no
high undervote rate in the Congressional District 13
race in Charlotte County; correct?

A That's correct.

Q Your declaration and your testimony here today
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provides no analysis of the ballot layout differences
between the ballot that was on the iVotronic machine
in Charlotte County compared to the ballot that was
used in Sarasota County; 1s that correct?

A That's correct.

Q Nevertheless, you would agree that only in
Sarasota was the Congressional District 13 race placed
on the same ballot screen with the governor's race;
correct?

A That's correct.

Q At page 8 of your declaration, you state that
because the undervote rates in Sarasota County among
early votes and election day votes are similar and in
stark contrast with the absentee undervote rates, it
is reasonable to conclude that the higher undervote
rates ameong the early votes and the election day votes
was caused by the use of the iVetronic electronic
voting machines; correct, sir?

A Yes, sir.

Q Once again, that ceonclusicon is not the same as
saying that the high undervote rates were caused by a
machine malfunction or a software bug; correct?

A That does not say that, that's correct.

Q 'And the conclusion that you stated at page 8

is not inconsistent with the conclusion that the
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undervote was due to the ballot design placed on the
iVotronic voting machines in Sarasota County; correct?

A It's not inconsistent with that being one
cause, yes, sir.

¢} And at page 9 of your declaration you state
that, the fact that the undervote rate in the
Congressional District 13 race was so much higher in
Sarasota County than the rest of District 13, that you
can rule out the possibility that the undervote rate
was caused by voter revulsion to a negative campaign;
correct?

A Yes, sir.

o] And I believe you testified to that earlier

today?
A Yes, sir.
Q However, the fact that the undervote rate in

the Congressional District 13 race was so much higher
in Sarasota County than the rest of District 13 does
not allow you to rule out that ballot layout was the
cause of the undervote in Sarasota County; correct?

A Could you repeat that guestion again? I
apologize.

Q Sure. The fact that the undervote rate in
Congressional District 13 was so much higher in

Sarasota County than the rest of the District 13, that
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fact alone does not allow you to rule out ballot
layout as the cause of the undervote; correct?

A That fact alone, that's correct.

Q On page 2 of your declaration you state that
the undervote rate in the 13th district was anomalous
when compared to other county-wide races that were
contested in Sarasota County; correct?

A Yes, sir.

Q That conclusion was based only on your
comparison of undervoting in county-wide races in
Sarasota County to that of undervotes in the 13th
district; correct?

A Yes, sir.

Q That statement does not mean that the
undervote rate in the 13th district was anomalous when
compared to the undervote rates in other counties and
other races within the 13th district; does it?

A Could you repeat that question again? I
believe I got it, but I want to make sure I got it.

Q The statement that I read to you from your
declaration, that doesn't mean that the undervote rate
in the 13th district was anomalous when compared to
the undervote rates in other counties in other races
within the 13th district:; correct?

A To the best of my knowledge, that's correct,
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yes, sir.

Q At page 2 and also page 14 of your declaration
you state that you can estimate the number of excess
undervotes that were created in the Congressional
District 13 race because of problems associated with
the use of the electronic voting machine; correct?

A Yes, sir.

o] In your discussion of the key conclusions for
items 1 through 4 in your November 20 declaration, you
never identify any specific problems that are
associated with the use of electronic voting machines
that caused excessive undervoting; did you?

A No, sir, I did not.

Q And it would be fair, I think, to characterize
the work you have performed as a statistical analysis
of the undervote; would that be correct?

A Yes, it is.

Q You have no statistical evidence that a
software bug caused the excessive undervote in
Sarasota County; correct?

A I want to be precise in my answer. The
statistical evidence, if I may elaborate just a bit,
the statistical evidence I have is about the
behavioral voters using particular types of machines.

So as far as the statistical evidence is concerned
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presented in this report, it provides no direct
evidence of any particular causes.

Q Thank you. And it certainly provides no
direct evidence of any problem with the source code or
any software bugs or even any hardware malfunction;
does it?

A It does not deal with those things directly,
no, sir.

Q Now, on pages 2 through 3 of your declaration
that starts at paragraph 4, you conclude that, the
excessive undervote in Sarasota County, coupled with
the support received by Jennings, makes it likely
that, had the electronic machines not malfunctioned,
that Jennings would have won; correct?

a Yes, sir. That's what it says.

Q That's the first time in your declaration,
sir, that you use the term and refer to the machines
malfunctioning.

A Yes, sir.

o} The text that accompanies that summary out of
number 4 is at pages 24, runs through the top of page
35 of your report; does it not?

A Yes, it does.

Q And nowhere in the text supporting your

conclusion do vyou provide any evidence that the

ACCURATE STENOTYPE REPORTERS, INC.




10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

2082

87

electronic voting machines actually malfunctioned as
you stated in your summary of your point; isn't that
correct?

A Well, there is no evidence of a physical
malfunction of the machines, if that's what the
guestion is.

Q In fact, in your text, Doctor, you didn't
mention anything about a malfunction in that section
in your report; did you?

A I mention nothing about a physical
malfunction, no, sir.

Q The only place you mentioned it was in your
little keynote summary, which heads that section of
your report.

A That's the only place I used that word, yes,
sir.

Q Yes. On page three of your declaration, at
paragraph five, you state that, the level of
undervoting in Sarasota County greatly exceeds the
undervotes that were estimated to have occurred in
other well established cases of voter confusion;
correct?

s Yes, sir.

Q You then state that, this conclusion suggests

a possibility that the undervotes in Sarasota County
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were not solely due to voter confusion, but other
factors related to machine malfunction; correct?

A Yes, sir.

Q The text of your declaration that discusses
those two conclusions, Doctor, is at pages 35 through
9; correct -- 35 through 39; correct?

A Thirty-five to 39. Yes, sir.

Q You provide no evidence or information
regarding any machine malfunction in those pages of
text; do you, sir?

A No, I do not.

Q And saying that something is a substantial
possibility is not the same as saying that something
was a substantial cause; correct?

A Well those are two different statements, and
they are not the same thing.

Q And in the text at pages 35 through 392, you
never identify whatever factors there are that you
contend are related to machine malfunction; correct?

A Not in that section, no, sir.

Q Now, at page 36 you do identify two possible
causes of the undervotes in Sarasota County in the
Congressional District 13 race. And one of the
possible causes that you identify is machine

malfunction; correct?
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A Excuse me. Is that page 367
Q Yes.
A Could you -~ could I ask where in particular
in the --?
Q Perhaps I've written down the wrong page. Let

me check.

A I believe you are right.

0 In the particular case, the vote in Sarasota
County, there are two major potential explanations for
why there were so many excess undervotes.

A Yes, sir.

Q One possible explanation is voter confusion.
The second possible explanation is machine
malfunction.

A Uh-huh.

Q Now, in your declaration, there at page 36,
you support your conclusion of a possible cause of
machine malfunction by relying on a newspaper report
stating that most callers to the newspaper reported
voting problems; correct?

A That's the citation in that paragraph, ves,
sir.

Q That's the sole basis in that section of your
report for a conclusion that there was a machine

malfunction; correct, sir?
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A That is -~ that's the citation, yes, sir.
Q You didn't actually interview any voters in
the Congressional District 13 race to determine the

nature of the difficulties supposedly encountered; did

you?
A No, sir.
Q And you cannot identify even one voter who

encountered difficulties using the review screen
that -- to such an extent they were prevented from
casting a ballot in the Congressional District 13
race; correct?

A That's correct.

Q You don't even know how many voters actually
called the newspaper and reported the voting problems
that you based your conclusion for machine malfunction
on; do you, sir?

A Off the top of my head, no, sir.

Q One of the possible causes of the undervote
rate in Sarasota County that you identified is voter
confusion caused by ballot layout; correct?

A Yes, sir.

Q And your declaration then discusses two
documented cases that you claim are the best known
cases of ballot design leading to voter confusion:

correct?
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A Yes, sir.

Q And you testified about those earlier here
today. And that's the butterfly ballot in Florida in
the 2000 presidential election and a race in
California where a voter was asked to choose a
candidate from a list of 135 candidates; correct?

A Yes, sir.

Q Looking only at those two cases, that's a
fairly small sample size; isn't it, sir?

A Well, these sorts of events have not been well
documented, sir.

Q Now, let's talk about the California example
for a minute. And as you said, that was where there
was a large list of candidates with lesser known
candidates getting the benefit of being close =-- in
close proximity to better known candidates. You call
that an adjacent mistake?

A Adjacency error.

Q Now, the ballot design in California wasn't
anywhere close to the ballot design that you saw down
in Congressional District 13; was it?

A No. It was gquite different.

Q And really the problem in the California
example involved an issue of people voting for the

wrong person, not an undervote issue; was 1t?
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A That was a problem of people making mistakes,
and they actually in fact voted --

Q So you're analyzing a California case where
voters are mistakenly voting for the wrong person and
trying to draw a comparison to an undervote situation
in Sarasota County; is that correct?

A Well I am trying to get an estimate of the
size of these, yes, sir.

Q You're trying to get an estimate in size by
using a race that doesn't involve an undervote and
taking that estimate and applying it to Congressional
District 13; are you not, sir?

A I am using it as a comparison, yes, sir.

Q The Palm Beach butterfly ballot that you spent
some time testifying about today, once again, the
design’ of that ballot is not at issue in the
Congressional District 13 case; is itz

A No, it is not.

Q and once again, didn't the poor ballot design
in that case result in votes being cast for the wrong
person rather than being an undervote?

A Mostly for the wrong person or overvotes, very
little about undervotes, yes, sir.

Q Then you talked about one other situation, and

that is where candidates who are listed first on the
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ballot sometimes pick up more votes than folks who
appear lower down in the listing of candidates;
correct?

A That's correct.

Q Every ballot has to have somebody listed
first; don't they?

A Yes, sir, they do.

Q And that's not really an issue of voter
confusion caused by poor ballot design?

A Well it is about voters' eyes being drawn to
one place or the other. I think it's relevant to
confusion. It's not about confusion.

Q As you say, every ballot, somebody has to be
shown first?

A Somebody is going to be first, and somebody is
going to be second, yes, sir.

Q And when -- in those situations, somebody may

vote for the candidate listed first on the ballot for
reasons other than being confused; correct?

A There are other reasons, yes, sir.

Q So that example where you're talking about
somebody being first on the ballot, that really has
nothing at all to do with poor ballot design causing
an undervote?

A I think it does, because it gives us an idea
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about how many voters can be influenced by the design
of the ballot.

Q Did you do any work with regard to the
demographics of the precincts in Sarasota County where
the undervotes occurred, sir?

A I did some work that had some racial
characteristics of the primaries. That's the
demographic work I was able to do, yes, sir.

Q In fact, the rate of voter confusion may be
affected by -~ or the demographics of a precinct may
account for some of the voter confusion that occurs:;
correct?

A Demographics can affect how one approaches a
ballot, yes, sir.

Q Less educated voters may find a particular
ballot to be more confusing than educated voters?

A That could be, yes, sir.

Q and elderly voters could consider a ballot to
be more confusing than younger voters; correct?

A That could be.

Q Have you testified as an expert before in
election contests, sir?

A No, sir, I have not.

MR. THOMAS: That's all the questions I have.

MR. BURHANS: Your Honor, we've been going for
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a little bit. I would just ask if the court or
witness would like to take a quick break at this
time.
THE COURT: Would you like a few minutes, sir?
THE WITNESS: I would appreciate it.
(Discussion off the record).
{(Short recessj.
THE COURT: Go ahead.
CROSS EXAMINATION
BY MR. BURHANS:

Q Thank you, Your Honor. Good afternoon,
Professor Stewart. My name is Glenn Burhans. I
represent Vernon Buchanan. If you would indulge me
for a minute, I would like to explore -- I want to see
if you will agree as a basic tenet of any scientific
expert's research practices in forming an opinion, and
that is basically, the opinion is only as good as the
data upon which the expert relies, as well as the
methodology that the expert applies to the data:
correct?

A Yes.

Q That's really the old GIGO principle, garbage
in, garbage out?

A Correct.

Q Now can you characterize for me your
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estimation of the reliability of the data that you've
used in your calculations?

A I've used a lot of different data. If you
would like, I can move through that. The -- I trust
that the election returns provided by the counties are
the election -- are accurate election returns.
Likewise, I trust that the ballot image data and that
the machine logs that were provided by the county were
also the actual data and are high quality. And they
appear to be all of high quality and consistent.

Q So you have no reason to doubt the reliability
of the data provided to you in this case? And I will
be specific. Let's talk about the ballot images. You
have no reason to doubt the validity of the ballot
images and the data contained therein?

A I*'ve compared that against the returns, for
instance, and they're consistent, yes, sir.

Q And the same question for the audit logs that
you've reviewed or the event logs that you've
reviewed, you have no doubt as to the reliability of
those materials?

A They appear to be genuine, and they appear to
be reliable,

¢} So we can agree that the data basis for your

opinion in your view is gquite sound?
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A I think the data are very good here, yes.

Q When you talked about the voter abstention
hypothesis, do you recall that testimony? Let me
rephrase it. The theory that voters were turned off
to the election because of the nastiness =--

A Right, yes, sir.

Q And you didn't perform any poll in the county
to determine voter reaction to a race; did you?

A I did not, no, sir.

Q And you didn't interview a single voter to
determine their attitude towards the nastiness of the
race; did you, sir?

A No, I did not.

Q In fact, vou didn't do anything to ascertain
voter reaction to the nastiness of the race, to the
extent that there was any, except crunching numbers
and say that, well, statistically voter abstention or
voter distaste is not a viable hypothesis?

A That was a basis that I drew in my
conclusions, vyes.

0 I think you defined undervote as a situation
where the voter does not choose a candidate; is that
correct?

A An undervote is when a -~ strictly speaking,

is when a legal vote is not recorded for a voter.
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Q Well didn't you say it was when the voter does
not choose a candidate?
A I may have said that, yes.
Q So you misspoke?
A I was not being precise there. What I usually

say when people ask me to define an undervote is to be
very precise and note that it's when a legal vote is
not reflected for a candidate because of the lack of a
choice for any of the candidates on the ballot. It's
a point where sometimes you have to use the word

t

"choice," but I want to make it very clear that
sometimes there is a blank -~ and actually in
Massachusetts I would call it a blank, because we use
paper, and things can actually be blank.

The idea sometimes there is a blank because of
a conscious choice, and sometimes it's for other
reasons.

Q Thank you for the clarification. And would
the same clarification apply to your definition of an
excess undervote?

A A similar definition would apply, yes. It's
when the election officials record, observe multiple
votes in a race, more votes cast in the race by a
voter than they are legally allowed to do.

Q You use the phrase, "legal vote." If you
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wouldn't mind telling us what you -~ how you define
that term, "legal vote."

A When I use that term, and I use it -- I've
used that term in my research.

MR. HIRSCH: Objection, Your Honor. This is
not a witness on the law.

THE COURT: He used the term. I will let him
explain why he uses it. I realize he's not an
attorney. We're not asking for a legal opinion.
We're asking for his definition.

A I've used that term in my research before to
make it clear to an academic audience that there are
oftentimes various standards in the world used by
election officials to determine what counts as a vote
and what --

BY MR. BURHANS:

Q How are you using it here in your testimony
today?

A I am using it in the way as an academic.

Q What does the phrase mean, "legal vote," as

you've used it here today?

o As I use it here today, a legal vote, when I
refer to legal vote, I mean that a vote that, say, the
supervisor of elections in a particular county would

regard as being a legitimate vote in favor of one
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candidate or the other.

Q And that would be under the applicable state
law? Is that what your reference to what the
supervisor of the county canvassing
commission considers to be a legitimate vote under
state law?

A That's typically how I would use it, yes, sir.

Q Do you know what a legal vote is under Florida
law?

A I have not studied Florida law, no, sir.

Q We talked about normal undervotes and excess
undervotes. And if I understand your testimony

correctly, the normal undervote is what you would

expect to see absent the occurrence of some sort of

peculiar happenstance. I think you used the word
"peculiar happening”; is that correct?

A Yes, sir.

Q And the excess undervote you defined as the

amount of undervote above the formal; correct?

A Yes, sir.

Q So your definition presupposes some
malfunction or peculiar happening; correct?

A It presupposes some peculiarity associated
with an election.

Q So if there is no peculiarity, in this case a
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malfunction, then wouldn't the excess undervote really
just be normal-?

A An excess undervote can only be defined with
respect to a particular race. But the normal
undervote can only be defined with respect to a
particular race, particular office. The excess
undervote can only be defined with respect to a
particular election year for that office.

Q Well let me ask it to you this way, then,
Doctor. BAbsent this peculiar happening, you cannot
have an excess undervote; correct? And that’'s because
the presupposition in your definition is the
occurrence of this peculiar happening?

a Without a peculiar happening there cannot
be -~ I don't =-- without ~- well, without a peculiar
happening, by the definition here, you're not going to
observe an excess undervote,

Q I think you testified again that in this
instance we had a normal undervote of about 3 percent
and an excess undervote of approximately 12 percent;

is that correct?

A Yes, sir.
Q So if there were some peculiar happening,
i.e., a malfunction, we would expect to see those

undervote percentages, for example, in the excess
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undervotes, the same percentages anytime we ran
elections on that machine?

A No. The way that I would define a normal
undervote would be what you would observe if you
ran -- 1if you could hypothetically rerun that election

time and time and time again under a variety of
circumstances with a variety of candidates across ~--
either across a long period of time, for instance.

Q And the same would be true with respect to the
excess undervote, that if you could thecoretically
rerun the election time after time after time again,
you would see the same 12 percent undervote in that
result?

A If we observed 12 percent undervote across a
variety of races under different circumstances, that
would suggest that for that race, that office, the

normal undervote was 12 percent.

Q Well I'm not talking about normal, sir. I'm
talking about if -- I understand what you're saying.
But I'm asking you about the excess undervote. If we

could run the race over and over and over again, we
would expect to see the same 12 percent excess
undervote rate each time we reran that election?

A If you reran it under precisely the same

circumstances in every respect, I would imagine you
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would get exactly the same results, if that's what
you're asking.

Q When you were asked whether Christine Jennings

would have won absent some sort of malfunction, vyou
said, we can't know for sure. We can only estimate
how voters would have voted had there been a
malfunction. Did I captﬁre the essence of your
testimony correctly, sir?

A I believe s0.

Q Now, you didn't actually analyze how voters
voted to reach that conclusion; correct? You just
speculated, based upon statistics, how they would have
voted?

A I used statistical models to estimate how they
would have voted, yes, sir.

Q You never asked a single voter for whom they
intended to vote for in this election; did you?

A I did not. Directly I did examine how they
cast ballots in other races, though.

Q And you cast ballots in other races by
reviewing the ballot images?

A Yes, sir.

Q And you consider your analysis, based upon
that review of the ballot images, to be accurate?

A Yes, I do.
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Q So if I'm correct in understanding you, you
did not apply some sort of standard to determine voter
intent; is that correct?

A Could you ask the guestion again?

0 Sure. You -- in looking at the ballot images
to look at voting patterns, you did not actually apply
some sort of objective standard that could be applied
to determine the voter's intent in any given race?

A Well I did apply an objective standard, and
that objective standard was to observe how pecple ~-
to take the class of people who had not undervoted in
the 13th Congressional race, observe their partisan
voting behavior on the ballot, and then I made an
assumption. And the assumption was that, among the
excess undervotes that we could recovery in this == in
this exercise, that among these recovered excess
undervotes, that they would have -~ these people would
have voted at the same rate for Jennings or Buchanan
as corresponding people who had in fact -- in fact,
you know, had a ballot recorded for.them in the 13th
district. N

Q And that was not done by asking voters how in
fact they would have voted or how in fact they did
vote in that race; cor;ect?

A That is correct.
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Q And so my question is, you have not applied
any standard that could be used to determine voter
intent?
A Well maybe it's a difference of definition of

any standard. But I applied rules that I think are
reasonable, given the way that academic researchers in
elections study these things.

C You can't prove the actual number of excess
votes in this case; can you?

A I cannot prove that it was a particular
nurber, no, sir.

Q And as a matter of fact, for that reason you
offer a different range of numbers, of this so-called
excess vote, and by applying a comparison at different
levels of excess undervotes, you were able to
calculate the net gain or loss for the candidates;
correct?

A At different levels of excess undervote, yes.

Q Can you tell me which of those is right?z

A I can tell you the one that I believe 1is the
closest to being correct.

Q And which one 1is that?

A I believe the one that's closest to being
correct is the one that's reflective of the estimated

14,000 excess undervotes.
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That would be the highest number; correct?
That would be the highest number.

What's the basis for that assumption?

h= I R I o]

The basis for that assumption was by -- I'm
going through a technique first of all that tried to
estimate what the most likely size of the excess
undervote was, given the relationships that I observed
among the various races in Sarasota County. So that
first of all pegged the size of the excess undervote.
I assumed -~ I had to make an assumption, and

I assumed that the relationship governing the
undervote rate for the congressional district race fit
among all of the other relationships, among all the
other county-wide ballots in the county. So I wasn't
guessing; I was using a technigque using
well~established techniques to estimate these things.

Q It was an assumption where you didn't bother
asking any voter how they voted or how they intended
to vote; correct?

A I did not rely on asking voters to come up
with that technique.

Q In fact, you can't point to any one voter and
tell us how they voted or intended to vote; correct?

A Absolutely I can't. I don't know how any

individual voter voted in this race.
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Q Now, Doctor, you will recall there were
significant levels of undervoting in other races
besides Congressional District 13; correct?

A Significant in Sarasota County or in other --

Q Yes, sir.

A Yes, sir, there were significant undervote
rates in other races.

Q You see that in a lot of judges races;
correct?

A Judicial retention races, vyes.

Q I see undervote rates of 23 percent, 24
percent. Is that in kéeping with your recollection?

A That sounds right.

Q Twenty-seven percent?

A Yes.

Q Can you tell me what caused the undervotes in
those certain circumstances?

A There is a lot of research in political
science on this. And judicial undervotes tend not to
receive a lot of undervotes, and it's believed =~=-

Q I want to know what your explanation is for
the cause of these undervotes in this race, if you
have one.

A My explanation would be drawn from political

science research and has to do with the low
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information associated with the offices and the fact
that they are not partisan offices. Those are factors
that tend to produce high undervote rates in general.

Q And there is no other reason that you're aware
of as to what caused these undervotes?

PN There could be other reasons. But the two
that I mention to you are the two that a political
scientist would immediately reach to explain the high
undervote rates in those sets of races.

Q You mention the example from 2000 of the
butterfly ballot as being, I think you called it the

paradigmatic example?

A Yes.
Q I'm not a big science guy, so I can't handle
those big words. Let me ask you this: It's your

understanding that in that election contest, the big
issue was whether the court can and should go back to
a pool of punch card ballots to apply -~ that were
determined by the canvassing board to be undervotes
and then whether we can go back and look at those
ballots, apply a standard to discern voter intent, and

then determine whether they should be counted as legal

votes?
A I don't recall -- I mean, I don't recall the
legal details of that case. But if you say =-- if
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that's your characterization, I have no reason to
doubt you.

Q Can you tell me where, from the pool of
undervotes, we can look at then and determine the
voters' intent in this case?

A In this case we cannot determine the intent of

any individual voter. The exercise that I have
engaged in is an attempt to estimate on average, given
characteristics of voters, how those ~-- how that pool
of voters would have cast their balleots in this

particular race.

Q Let me be clear. I think you said, you cannot
determine how any voter voted. You can't determine
the intent of any -~ let me back up.

Is it your testimony today that you cannot
determine the intent of any voter?
A I cannot determine the intent of any named
voter in Sarasota County.
Q I'm not asking about named voter =--

THE COURT: Counsel, that's the fourth time
you've asked that guestion. Move on. He has
answered it four times the same way. Move on.

MR. BURHANS: Thank you, Your Honor. I will
move on.

BY MR. BURHANS:
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Q According to your analysis, I think you
reached the conclusion that, if only 10 percent of the
excess undervote can be attributed to machine
malfunction, the result would have been for Jennings:
is that correct?

A That's the -- yes, on average, we would expect
Jennings to prevail in that case, yes, sir.

Q Can you tell the court what percentage of the
excess undervote is attributable to the voter
abstention or turnoff hypotheses referenced in
Professor Wallach's report?

a I've done no work that's attempted to identify
that number.

Q Are you able to tell the court the number of
excess undervotes attributable to the flawed ballot
design theory referenced in Mr. Wallach's report?

A I've done no research to try to parse out the
different contributing factors to the excess
undervote.

Q Have you -- or can you tell the court what
percentage of excess undervotes 1s attributable to the
malicious code hypothesis put forward by Mr. Wallach
in his report?

A I have no data about that.

Q And can you tell the court what percentage of
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excess -- what percentage of the excess undervotes is
attributable to this software bug that Dr. Wallach
references in his report?

A I have no evidence about that.

Q Is there any way that you can tell the court
what percentages are attributable to any of these
hypotheses?

A I know of, off the top of my head, no way in
which you could test those. But I am not -- I am not
an expert in how those bugs would manifest themselves
in the voting record.

Q Last question, Mr. Stewart. Can you tell this
court how many legal votes that were cast for
Ms. Jennings but were not counted in this election?

A Can I tell them for sure? I'm sorry. Would
you repeat the gquestion.

Q Yes, sir. Can you tell the court the number
of legal votes cast for Christine Jennings in this
election that were not counted amongst the certified
returns?

A Well, again, going back to my definition
earlier of the way that I regard legal votes, which is
not maybe, probably is not the Florida definition, and
when I do my research, I rely on the certified totals

of the supervisor of elections. So I have been using

ACCURATE STENOTYPE REPORTERS, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2107

the certified totals of the supervisor of elections.

Q You would agree that the certified totals of
the election contain the legal votes in this case?

A I believe that the -~ well they certainly
reflect the legal outcome. And if they are not
overturned, then she will not be elected to Congress.

Q Let me circle back; I think we had a little
disconnect. Earlier you said that your definition of
legal vote would somehow incorporate whatever the
state's definition of legal vote is; correct?

A It would try to, vyes, sir.

o] So sitting here today with that in mind, can
vou tell the court the number of legal votes that were
cast for Christine Jennings in this race that were not
counted amongst the certified returns?

MR. HIRSCH: Your Honor, I think this is asked
and answered. He has gone through this multiple
times.

THE COURT: The question he's asking he can't
answer without saying no and an explanation. He
doesn't want to accept his explanation. That's why
he keeps asking the same question over and over.

Now, move on, counsel. The answer is, he
doesn't know the 355 people who would have voted

for anyone. Okay? Because that's what you're
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asking.
MR. BURHANS: No further guestions. Thank
you
THE COURT: Anyone else?
CROSS EXAMINATION
BY MR. LABASKY:
Q Doctor, let me see if I can find 1A quickly
here. In conjunction with any part of your research,

did you do a survey or a demographic study or anything
of that nature with respect to the total makeup of the
Sarasota County voting population?

A No, I did not do a survey in any systematic
way.

Q Do you know how many registered voters there
are in Sarasota County?

A Not off the top of my head, but I have that
information, yes, sir.

Q Do you know how many registered Democratic
voters there are in Sarasota County?

A Again, I don't have that information off the
top of my head.

Q I assume, therefore, you don't know how many
registered Republicans or Independents there are. If
I was to tell you that there were 76,600, give or

take, registered Democrats in Sarasota County, would
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you be willing to accept that for the sake of my next
couple questions?

A Yes, sir.

Q Do you know what the voter turnout was in this
election in Sarasota County?

A As a percentage of registered -- I do not
know ~~ I do not know the percentage, no, sir.

Q Great, thank you.

A I mean other than just adding this up.

MR. LABASKY: No further questions.
MR. ELBRECHT: No guestions.
MR. WINSOR: No further questions.
THE COURT: Redirect?
REDIRECT EXAMINATION
BY MR. HIRSCH:

Q Professor Stewart, directing your attention
back to Exhibit 5, what is your best estimate of the
number of undervotes recorded in Sarasota County that
under normal circumstances would have been recorded as
votes for Jennings?

p2N The number that I estimate that would have
been recorded for Jennings is 8,776.

Q There was some confusion earlier I think in
your direct where you may have said that the butterfly

confused 5 percent of the Palm Beach electorate, and
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here only 12 percent of the electorate was confused.

A Ah, yes.

Q Can you explain what you meant to say there,
if that is not what you meant to say?

A That is not what I meant to say. What I meant
to say in that case is that in Palm Beach County we
had a 5 percent confusion rate. In this case, in the
case of Sarasota County., we have 12 percent of voters
who are in == you know, cast excess undervotes. But I
did not mean to imply that those voters were in fact
confused.

Q0 You were searching for the explanation of
those undervotes?

A Exactly. That's why we're here.

Q Professor, were you claiming that you believe
the Florida butterfly to be more confusing or less
confusing that the Sarasota County congressicnal
ballot?

A I think it is, on the face of it, a more
confusing ballot than the Sarasota ballot.

Q Did it warn voters that they had overvoted in
Palm Beach?

A No, you were not warned that you had
overvoted.

Q If a Gore voter unintentionally voted for a
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Buchanan voter, was there a warning?
A There was not.
Q In the California ballot, if somebody meant to

vote for a candidate and inadvertently voted for the
adjacent candidate, was there any kind of warning?

A No, there was not.

Q Was the California ballot, in your judgment,
more confusing or less confusing than the
congressional ballot in Sarasota County this year?

A It appears to be much more confusing.

Q On what day did we ask you, Professor Stewart,
to begin preparing your declaration?

A I believe that was -- I will have to count
back a bit.

Q ApproxXimately?

A Approximately, well, see, the 20th I believe
was the date that I ~- that it was filed, ©So if it
was filed on that Monday, if that was a Monday, I was
asked on the preceding Thursday to begin preparing
that declaration.

Q Thursday the 16th?

A That would be the 16th.

Q And when did you complete it?

A I completed it the Sunday evening of the 19th.

Q And within a couple of days after that, is
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that when you first got the ballot image and event
logs?

A I believe so. It was soon after, but it was
after the time that I had gotten -~ I did the
declaration.

o] Before you got those electronic logs, was the

most precise information you had precinct by precinct?

A Yes, it was.

Q And afterwards, did you have information that
was machine by machine and voter by voter?

A Yes, I did.

o] Is it your understanding that when a voter
comes to a polling place in Sarasota County, that
they're assigned to a particular machine based on

their age?

A No.

Q Or based on their gender?

A I don't -- I assume they are not.
Q Or based on their race?

A I assume they are not.

Q Or their experience as voters?

A Likewise, I assume they are not.

o] Or their partisanship?
A I assume they are not.
C So what is the significance of having the
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information you did not have when you wrote your
declaration, the information that is machine by
machine and voter by voter, in reaching your final
conclusions?

A Well the significance of it is that it refers

to the physical reality of the machines themselves.
When you're talking about the machine data precisely,
it's the machines themselves.

Q Once you found the pattern exhibit on the
Exhibit 8B, the right~hand graph there, did that, in
your view, make it more likely or less likely that
machine malfunction had triggered at least part of the
high undervote rate?

n That evidence made it seem to me more likely
that a machine malfunction triggered the excess
undervote.

Q Did you then run equations to control for the
fact that different machines prepared on different
days were sent to different precincts?

MR. THOMAS: Leading, Your Honor. It's been
going on for a while.

THE COURT: It will take longer to argue it
than it will to answer the gquestion. Go ahead.

A Yes, we did.

BY MR. HIRSCH:
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o] What did you find?

B After we controlled for the precincts
themselves, the factors that I had discovered remained
statistically significant.

Q You said in your cross that 14,000 was the
highest number of =--

A It was the highest number on the graph.

Q Could the number of excess undervotes have
exceeded 14,0007

A It could have, probably not by much, but it

could have.

Q Are you aware what Professor Herron estimates
it to be?
A I'm aware that he estimates it to be a little

bit higher, but not much higher, but 14,000 plus,
maybe as high as 15,000, roughly the same amount.

MR. HIRSCH: EXxcuse me one moment. May I
approach, Your Honor?

THE COURT: Absolutely.

MR. THOMAS: I do have an objection if he's
going to try to introduce new exhibits on redirect,
Your Honor. They weren't offered on direct.

THE COURT: They are kind of out of order,
counsel,

MR. HIRSCH: Your Honor, we didn't discuss
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Charlotte County iVotronic ballots and how they may
have been confusing. That was raised for the first
time on cross. What I have put up is a picture of
the allegedly confusing page from Charlotte County.
So the redirect is aimed at a very specific point
raised in cross-examination.

MR. THOMAS:; Point of clarification, we would
have a right to recross, then, Your Honor; 1is that
correct?

THE COURT: Yes, you would, on that limited
issue.

BY MR. HIRSCH:

Q Do you recognize the ballot screen in Exhibit

A Yes. This is page 3 from the Charlotte County
voting machine.

Q and in what ways does it resemble or ﬁot
resemble page 2 of the Sarasota County ballot?

A Well, the way in which it resembles page two
of Sarasota County is that it has two races, a large
race and a small race, on it. The way that it does
not resemble it, in addition obviously that the races
are different, is that the small race is down below,
and the big race is up above.

Q And are you aware even roughly what the
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undervote rates were on those two races in Charlotte
County on that page?

A Well the undervote rate in the governcor's race
was very, very small, was in the neighborhood of 1
percent. The undervote rate in attorney ~- in the
attorney general race, as I recall, was in the mid
20s, say 25 percent, I believe.

Q And does that set of figures indicate to you
that there is statistical procof showing this is about
voter confusion or about machine failure, or is it
inconclusive?

A I think it's inconclusive, because there are
competing ways of thinking about this.

Q Can you explain what you mean by that?

A Well, on the one hand, I think, as you said,
one would point out that there are certain
similarities between these two ballots, and we would
want to attribute those similarities to the design and
therefore to a human factors or a voter confusion
explanation.

At the same time, there are similarities in
the sense -- the obvious similarity 1s that these are
both being cast on iVotronic machines. And finally,
there is the -- well I will stop there. They're being

cast on iVotronics machines. So I don't know what the
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important thing here is.
The difference is in the different candidates;
the similarities are in the machines.
Q Are you aware of any page of the Sarasota
ballot that has more ballot lines than page two of the

Sarasota ballof or page 3 of the Charlotte ballot?

A Sarasota has more lines?

Q Yes.

A I am not aware of that.

Q Finally, let me ask you about the three causes

we've been discussing; I will call them voter disgust,
voter confusion and machine malfunction. If the
voters -- are you asserting that no voters were
disgusted with this race, and no voters intentionally
abstained from it?

A No, I'm not asserting that at all.

Q Are you =-- would absentee voters who voted on
paper ballots likely have been impacted in a similar
way to those who voted electronically if the issue was
voter disgust?

A Yes. That's what I would assume.

Q Would voter disgust be built into your normal
undervote figure or your excess undervote figure?

A It would be built into the normal undervote

figure.
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Q So turning tc the excess undervote, are you
claiming that voter confusion caused by ballot design
or anything else had no impact on the excess
undervote?

A I don't -- I don't see a reason to exclude
voter confusion as one of the contributing factors.

Q Do you believe voter confusion could explain
all 14,000 of the lost votes?

A I think it's unlikely that it explains all of
it.

Q Do you believe that it's possible, based on
your analysis, including your analysis of ballot image
and event logs, that machine malfunction could explain
part or all of the 14,000 lost votes?

A I think it could explain part of it. I think
it could explain part of it, yes, sir.

Q Can statistics alone prove that machine
malfunction had no effect on the undervote rate?

A Statistics alone can't parse out these things.
You need to look more closely at the hypothesized
causes.

Q So it couldn't explain have no effect or total
effect?

A It couldn't explain the total effect. What we

want to do is, in the case of the software malfunction
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hypothesis, examine the machines and the software in
the same way that you would like to dig deeper into

the human factors in order tco examine the confusion

hypothesis.

o] What 1is the only way to find out, then,
whether machine malfunction might have changed the
outcome of this election, Professor -~

MR. THOMAS: That calls beyond the expert of
this witness to testify --
THE COURT: I'm inclined to agree, counsel,.

He said he was not an expert on software or

machines.

MR. HIRSCH: He was gualified as an expert on
voting technology, Your Honor.

THE COURT: Well that begs the gquestion. We
know where you're going.

MR. HIRSCH: No further gquestions. Thank you
very much.

THE COURT: Cross?

MR. HIRSCH: Before I sit down, Your Honor,

if -~ this being the end of my redirect, can I move

the body --
THE COURT: ©One through 97
MR. HIRSCH: One through 9.

THE COURT: No objection? So received.
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(Exhibit Nos. 1 through 9 were marked for
identification and received in evidence).
THE COURT: Recross?
MR. BURHANS: No, Your Honor.
MR. THOMAS: Very briefly.
RECROSS EXAMINATION
BY MR. THOMAS:
Q I believe you testified you were retained on

the 16th, filed your declaration on the 20th; is that
correct?

A I -- I agreed to start working with the
campaign on the Friday after the election. I agreed
to write the declaration on the 16th.

Q Oh, so you actually started work considerably
before you started work on your declaration?

A I started looking at -- preliminarily at some
of the analysis, vyes, sir.

Q Okay. Now, you're not testifying today that
the conclusions you've put in your declaration are not
worth the paper they're written on because you only
worked on them from November 16th to November Z20th;
are you?

A I'm not saying that.

Q We're now 29 days past November 20th, and you

haven't prepared any additional supplemental
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declaration and filed it with the court; have you?

A I have not done that, no, sir.

Q I do need one point of clarification. Your
chart, 8B, do I understand correctly --

MR. HIRSCH: Your Honor, I think this is
beyond the scope of redirect.

MR. THOMAS: I don't think so. I think he
talked about this chart.

THE COURT: You did talk about 8B.

MR. THOMAS: He did, Your Honor.

THE COURT: No, he didn't.

MR. THOMAS: I will move through it real
gquick.

THE COURT: He didn't refer to 8B.

MR. THOMAS: He referred to this work being
done subsequent to his declaration.

THE COQURT: Let me check some notes. Counsel
is correct. You did refer to 8B.

MR. THOMAS: Thank you, Your Honor.

BY MR. THOMAS:

Q At this point on the chart where there is
no -- not one of your bubbles, I believe you indicated
that was a day when only one machine was set up?

A Yes, sir.

Q and it had the absolute lowest undervote rate
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of any machine that was set up?

A Oof all ~-- no, I did not say that. That one
machine contributes one‘observation to the average for
that day. So that's the average for that day.

Q But that's the lowest you get when you do the
one machine, isn't that what you said, that the poll
workers, or whoever set the machines up, were more
careful when they were cnly setting up one machine a
day; you ended up with a lower undervote?

A The average for the day, yes, sir.

o] But up here you have one machine set up on
this day on your chart, and it comes up with the
absolute highest average for that day. Sir, this
chart is absolute nonsense in terms of these two -~
what you're trying to show here; isn't that correct?

A I don't believe it's absoclute nonsense,
because the trend there is absolutely established, it
seems to me, through the statistical analysis. The
statistical analysis was not based on looking at one
or two points; it was based on looking at all the
points together.

0 You were asked about the ballot in Charlotte
County.

A Yes, sir.

Q And you talked about the attorney general's
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race, and you were asked about the high undervote in
the attorney general's race in Charlotte County.

A Yes, sir.

Q And you agreed that the undervote in that race
was higher than the undervote rate in Congressional

District 13; correct?

N Yes, sir.
Q Isn't it also true -- well actually didn't you
then say that the -- one of the reasons that that

probably happened was because they were using an
iVotronic machine?

A Well I did point out they were also using
ivotronics.

Q Yes, you did; didn't you?

A Yes, sir.

o Did you also look at the undervote rate in the
attorney general's race in Lee, in Sumter County,
where they were not using iVotronics?

A I don't recall those numbers, sir.

Q Isn't it a fact, sir, that there was an
extremely high undervote rate in Lee and Sumter County
in the attorney general's race where the iVotronics
machine was not in use?

MR. HIRSCH: Your Honor, this gquestion assumes

facts not in evidence and I think facts not
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correct.

THE COURT: If he doesn't know, say, I don't
know.

THE WITNESS: I don't know.

MR. THOMAS: That's all I have, Your Honor.

MR. BURHANS: Nothing further, Your Honor.

MR. LABASKY: ©Nothing further, Your Honor.

MR. COFFEY: Dan Wallach is our next witness.
I'm going to turn to my colleagues to see if there
is any objection to the two documents, I handed
copies to them earlier, one which we propose is
item 10, would be a sample of what software looks
like. Looks like the other is a memorandum Bates
stamped by the state defendants, 0460, bearing the
date of November 15th, and that would be -- any
objection?

MR. DeGRANDY: Yes, Your Honor. We don't have
an objection as to the sample -- what did you call
itz

MR. COFFEY: Source code.

THE COURT: Exhibit 107

MR. DeGRANDY: I do have an objection as to
the e-mail. It is c¢learly hearsay evidence. There
is no --

THE COURT: I don't know what it is.
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MR. DeGRANDY: It purports to be an e-mail.
And it's communication from one person to another.
That is hearsay evidence. And unless they plan to
bring the individual, or they plan to bring the
individual who authored it, there is no need to
have this. Otherwise, I can't cross examine this.

THE COURT: Mr. Coffey, he has a valid point
there.

MR. COFFEY: Well, Your Honor, it's a public
record produced by the state defendants with a
Bates stamp. It appears to be a document of the
State of Florida. There are a number of people
whose names --

THE COURT: Do you have someone to call and
testify to show it is a document of the State of
Floridaz

MR. COFFEY: Let me ask Mr. Bntonacci if he
will verify that item 11 is a document produced by
the State of Florida as a true copy. If not, I
suppose we could call cne of these people who 1is cn
it, which include Dave Mann, Sue Cobb, Heidi
Hughes, and others, Dawn Roberts, all whose names
appear on this document. Are we going to have to
go through the exercise?

MR. DeGRANDY: Your Honor, if I may respond,
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the document, usually when you're talking about
public records exceptions, you'‘re talking about a
certificate. You're talking about proving the
existence of a document within a jurisdiction or an
agency.

This is being introduced for the purpose of
stating an opinion of the author regarding this
gentleman. I have a right to cross-examine that,
Your Honor. And if it's being introduced only for
the purpose of showing that this existed, and Your
Honor is not going to be asked to read it and
consider it, that's a different issue.

But the purpose of this is for these -~ this
individual author's opinions regarding this
gentleman to be considered by the court. That's
rank hearsay and totally inappropriate.

MR. COFFEY: Your Honor, if they're
objecting -~

THE COURT: Mr. Coffey, if you want it
entered, call the person that wrote it.

MR. COFFEY: Thank you, Judge.

Thereupon,
DAN SETH WALLACH
was.,called as a witness, having been first duly sworn,

was examined and testified as follows:
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DIRECT EXAMINATION

BY MR. COFFEY:

Q Can you state your full name for the record.

A Dan Seth Wallach.

Q Can you give us a rundown on your academic
credentials, sir? ‘

A I earned a bachelor of science in electrical

engineering and computer science from the University
of California at Berkeley in 1993. I earned my
master's and Ph.D. from Princeton University; the
master's in *'95, the Ph.D. in '98.

Q And your present job?

J:N I am an assoclate professor in the department
of computer science at Rice University.

Q And have you ever had occasion to teach
courses, university level courses, on voting
technology as a university professor?

A Yes.

Q And what are the names of =-- can you describe
some of those courses?

A So I discuss voting in my general computer
security course, and I also, this semester, co-taught
a course with a political scientist and a
psychologist, whose title was Voting Systems Election

Administration and other related topics.
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Qo Is voting technology itself one of the
subjects upon which you provide instruction at the
university level?

A Yes, it is.

Q And in addition to vour functions and
responsibilities as a member of the faculty, have you
also had an occasion to provide advice and scientific
analysis to any of the nation's boards that have
responsibility with respect to election technology?

A Yes, 1 have.

Q Can you give Judge Gary some examples of that?

A So I testified in front of a board called the
Technical Guidelines Development Committee, which was
vetted by Congress as part of the Help Rmerica Vote
Act in 2002 to help draft new standards for voting
systems.

I also spoke informally on the telephone and
via e-mail with employees of NIST, the National
Institute of Standards in Technology, who are
responsible for drafting those standards.

0 What is the Carter~Baker Commission on Federal
Election Reform?

A This refers to former president Jimmy Carter
and former secretary of state James Baker, III, who

together formed a panel also to consider issues in our
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nation's election technology and administration and to

make recommendations for improvements on those.

Q Did you have any role with respect to their
work?
A Yes. I was an advisor, and I testified in

front of them.

Q And what is the Brennan Centers Voting Systems
Security Task Force?

A The Brennan Center is an organization
affiliated with New York University, and they were
similarly conducting a study where they considered a
number of expert opinions and produced recommendations
for how better to test an audit and consider the
security of electronic voting systems.

Q And have you provided any analysis or advice
to the Brennan Center Voting Systems Security Task
Force?

A Yes, I have.

Q And what 1s ACCURATE?

A ACCURATE is a national science foundation
funded research center, of which I am the associate
director, and we have principal investigators at Johns
Hopkins, Rice University, Stanford, Berkeley and the
University of Iowa. <Collectively what we are working

on is improvements to the technology and policy and
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human factors of voting system.

Q How does the size and importance of this grant
compare to other grants given to academic groups with
respect to voting technology?

A There are three main forms of national science
foundation grants, and this is a research center,
which 1s the largest form of grant that they offer.

0 And did the national science foundation, in
providing this grant, approve you as either the
assistant director or as a principal investigator?

A Yes, they did.

Q And have you published any research papers in
connection with electronic voting security issues?

A Yes, I have.

Q And can you -- in the course of any of those
publications, have you ever actually had the occasion
to review source code for electronic voting computer
software?

A Yes, 1 have.

Q And which paper was that?

A This was an analysis of an electronic voting
system that I produced in co-authorship with Avi
Rubin, Adam Stubblefield and Tadayoshi Kohno.

Q In connection with the Diebold paper, did it

have an impact to your knowledge, or --
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A As a direct result of the paper we wrote, the
states of Maryland, Ohio and California commissioned
their own studies --

MR. DeGRANDY: Objection, Your Honor. I don't
know how this witness can know that or testify what
is in the minds of the elected appointed officials
of those states.

MR. COFFEY: Your Honor, if I may briefly
respond. He's a scientist and an academic, and
experts are not required to have firsthand, direct
knowledge of everything they testify about. But
it's certainly relevant to an expert's work to know
what impact they're having and to be in touch with
election agencies. That's the main function --

THE COQURT: I thought you were trying to
gualify him as an expert, Mr. Coffey.

MR. COFFEY: I am.

THE COURT: VLet's do it and move on. Time's
awastin' here this afternoon.

BY MR. COFFEY:

Q In connection with the Diebold paper, did --
had you signed any nondisclosure agreements?

a No, I did not.

Q Were there any confidentiality orders or

anything like that in place with respect to the
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Diebold research paper?

A No, there were not.

o] And have you had occasion to ever testify as
an expert witness in, for example, judicial
proceedings?

A Yes, I have.

Q Have you ever had occasion to testify in the
area of computer software technology?

A Yes, I have.

Q Can you give us an idea of whether -~- of how

many times you've been retained as an expert in
computer software issues?

A I have been retained as an expert in six
voting cases prior to this one. I've also been
retained as an expert in two patent cases and one
trade secret case.

o} In the course of your work as an expert in
either patent cases or voting technology cases, have
you ever had occasion to enter into nondisclosure or
confidentiality agreements?

A Yes, I have.

Q And are you familiar with, in a general way,
how they work?

A Yes, 1 am.

o] And you understand the seriousness of strict

ACCURATE STENOTYPE REPORTERS, INC.




10

i1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2133

138

and complete compliance with the confidentiality
agreement, or even with more particularly, with a
court order?

A Of course.

Q And in any of the cases you've been involved
with, were there confidentiality agreements with
respect to software that was considered very valuable,

highly sensitive and very closely guarded?

A Yes, there were.
Q Can you give us just an example?
A In one particular case, Unilock vs. Microsoft,

which concerned alleged patent infringement, I was
given access to Microsoft source code that is
considered sc sensitive that only a handful of
employees within Microsoft are given access to that
code.

Q With any of the confidentiality agreements
that you have entered into agreement, has anyone ever
had to go to any judge to suggest that you're not
complying or to force your compliance with the very
strict and detailed strictures of a confidentiality
agreement?

A Something like that has never occurred.

Q And have you begen engaged to provide services

for Chris Jennings in the field of electronic voting
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technology?

A Yes, I have.

Q And is this the same field in which you teach
university level courses?

A Yes, it is.

Q Same field in which you've written scholarly
reports?

A Yes, it is.

Q Same field in which you've provided scientific

analysis to national study groups like the
Carter-Baker Commission?

A Yes, 1t 1is.

Q Is it the same field in which you've been
gqualified as an expert by four, five, six different
courts?

A Yes, it is.

MR. COFFEY: Your Honor, we would tender
Professor Wallach as an expert on the subject of
electronic voting technology.

THE COURT: Any objection?

MR. DeGRANDY: No objection.

MR. BURHANS: No objection.

(A1l respond, no objection}.

THE COURT: So received.

MR. COFFEY: Thank you, Judge.
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BY MR. COFFEY:

Q Professor Wallach, did you come in the
courtroom today ready to tell Judge Gary exactly what
went wrong with the electronic voting technology in
Sarasota County on November 7th?

A No, I did not.

Q Have you reviewed the complaint, the
plaintiff's complaint?

A Yes, I have.

Q And you identified in your declaration
possible areas, such as things we've talked about,
voter confusion, voter abstention. What is it that
you have been asked to investigate on behalf of Chris
Jennings?

A I have been asked to investigate whether there
was some kind of software bug or malfunction.

Q In your opinion, can the plaintiff's position
concerning machine malfunction be proven or disproven
within what you would consider to be a reasonable
degree of professional certainty?

A Yes.

Q Have you ever found a bug in computer software
before, by the way?

A Yes. I do it all the time.

Q Is finding a computer bug in software
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something that you consider to be part of your
professional skill set?

A Yes.

Q Now, as part of this assignment, would you
rest your opinion as a computer scientist solely on
voter affidavits without doing the testing that is --
that you would consider to be necessary of the
underlying election hardware and software?

A Voter affidavits are a place to begin, but
they're only a beginning.

Q What are some of the elements that you would
consider to be necessary for an investigation of
alleged malfunction in computerized election
technology?

A For starters, it would be necessary to have
the software and the hardware.

Q Okay. And just to sort of break that down a
little bit. To conduct an investigation along the
lines of what we're talking about, you've referred to
election hardware. Can you give us some examples of
the actual hardware components that you're referring
to for Judge Gary, frankly, for me.

A Okay. Well there is the iVotronic voting
machine.

Q Let's stop there. Can you just, general
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terms, describe that for Judge Gary, what that machine
itself might look like or appear to be like to a
voter.

A Okay. An iVotronic machine, the ones used in
Sarasota County have a 12-inch screen, which is touch
sensitive. It's embedded in a fairly hefty plastic
box that has a computer and batteries and associated
parts within it.

Q Is it flat? 1Is it vertical? At an angle?

A In typical use, it's approximately flat to
the, you know, with the floor. But it's at desk
height.

Q and just to sort of shorten things, what the
voter would see looking down at this desktop, is that
something like some of the pages we were showing Judge
Gary earlier? Let me see 1f I can find a good
example. Well if I may, we will just use this one.
It's the so-called Charlotte County thing. Is this
what the page itself would look like to a voter?

A Yes.

Q And in your judgment would you need to
actually examine these machines in order to be able to
prove or disprove the plaintiff's contention the
machine malfunctioned within a reasonable degree of

professional certainty?
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A Yes.
Q Now let me ask you, what is a personalized
electronic ballot?
A Personalized electronic ballot, or PEB, is a

red plastic box about four inches by three inches,
roughly, which contains a small computer, a battery
and an infrared system that is used -~ that
communicates with the iVotronic in a fashion
comparable to the way your TV remote control
communicates with your TV.
And it is used to enable the iVotronic to

accept a vote from a voter, among other things.

Q Does it include any embedded software in the
so~-called PEB itself?

2y Yes. The PEB itself is a computer. And as
such, it has all the things other computers have,
including software.

Q What is the communications pack, in terms of

the inventory of hardware that we're talking about

today?
A A communications pack has a modem, and it has
a printer. And this is used, among other things, to

print results from a voting machine, to print zero
tapes, et cetera.

Q And what is the PEB reader?
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A A PEB reader is a connecting device that
allows a PEB to be interfaced with a regular computer.

Q Now, with respect to the personalized
electronic kallots, the PEBs, the communications pack
and the PEB reader, where do you understand that those
hardware components are presently located?

A In a warehouse in Sarasota County.

Q And are all of those needed, in your
professional judgment, in order to disprove or prove
the plaintiff’s claim of machine malfunction?

A Yes.

Q What is -~ what do we refer to with respect
here, what do we mean with the firmware and software
mounted on the iVotronic machines; what is that?

A The terms "firmware®” and "software" are
approximately synonymous, so I will use them =~- it's

not worth distinguishing between them today.

Q Okay.
A The software are the instructions that tell a
computer how to operate. Software embodies all of the

logic, all of the reasoning, everything about how the
computer operates.

o] And where would these be located?

A Software is stored inside the machine in

what's sometimes called binary or object form. And
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then there are source code, which I imagine we will be

talking about in just a minute.

Q And that would be located where, as far as you
know?

A As far as I know, source code is held in
escrow =--

Q Not source code, the software mounted on the

iVotronic machines.

A I'm sorry. The software is stored on a chip
inside the iVotronic machine.

Q Which would be where?

A In Sarasota County.

Q And all the files located onto an iVotronic
machine as part of the ballot programming process,
could you explain to Judge Gary what that is?

A Every iVotronic machine, when it emerges from
the factory, doesn't know anything about a particular
race that it might be used on. When the county
configures the machines for a particular race, they
load what is sometimes called a ballot definition
file. It's the configuration that says what the races
are on every page, as we've seen. That information
would be necessary in order for us to consider how the
software responded to -- on election day.

Q With respect to sort of loading the
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election~specific software into the embedded software
in the iVotrconic, who does that, by the way?

A I wouldn't call it -- it's called
election~specific definition files.

Q Okay.

B Those are loaded onto the machines by county
personnel.

Q And where would those files be located today?

A Physically inside the machines, as well as
there would be coples on the computer servers that are
owned by the county.

Q Okay. Materials pertaining to development
tools and scripts and other software used in November
2006 to compile, debug and test various hardware
components, including Unity software, is that
something that is also ~- where is that located?

A The county would be unlikely to have that.
The state should have it. And if the state doesn't
have it, the vendor certainly does.

Q Okay. With respect to the items we've just
described, the firmware and the software and the
iVotronic machines, the files located onto the
iVotronic machine, and the materials pertaining to
things like development tools, as well as debugging

the system, are those components needed, in your
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opinion, to conduct this process of proving or
disproving machine error?

A Yes.

Q What about user manuals, operating images,
training materials with respect to the maintenance of
the various iVotronic systems and its various
components?

A Yes. The manuals would be necessary to gain
an understanding how the parts work together.

Q Where are those materials located, to your

knowledge?

A I believe that the county has copies of all of
that.
Q And what about materials necessary to extract

and read the three redundant memories contained within
the iVotronic machines?

A Yeah.

Q Where would that be located?

A The county should have those materials.

Q Okay. And are these components also, in your
professional judgment, necessary to this process,
proving or disproving the plaintiff's allegations?

A Yes. The three redundant memories are
supposed to contain identical copies of the votes.

And if for some reason they don't, it would be
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interesting to determine how they differed and why.

Q What are three redundant memories? What does
that mean?

A The voting machines from ES&S are engineered
to have a certain amount of resistance to hardware
faults. So by storing the vote records on three
separate chips, if one of them experiences a failure,
then you might be able to extract the votes from one

of the other chips.

Q Now, what 1s source code? What does that
mean?

A Source code is the medium in which software
engineers develop software. There are programming

languages such as CEC Plus Plus Java and a number of
others in which programmers write, edit, test, debug
their software.
MR. COFFEY: Now, with reference to, Your
Honor, what I think is not objected to, is Exhibit
10. And with apologies, I was going to ask if I
could hand it up to the court and hand a copy to
Professor Wallach, and Your Honor may he able to
see it from there.
THE COURT: That's fine.
(Exhibit No. 10 was identified for the

record) .
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MR. COFFEY: Because we made so many copies,
I'm going to hand up another one, so there is
plenty.
THE WITNESS: Thank you.
BY MR. COFFEY:
Q Is exhibit -~ what is Exhibit 107
A Exhibit 10 is a simple example of a software

program, in this case, designed tally votes for three
candidates; Alice, Bob, and Charlie. It's input as A,
B and C, and it produces totals and --

Q Go ahead.

A I was going to say, this particular example
program has a small bug in it that would result in the
wrong tally.

Q Let's start out with this gquestion. If I were
to examine the, quote, entire source code for a
software program, would it, in a sense, be a whole lot
of pages just like this?

A Yes, it would.

Q Ckay. 2nd by looking at this particular page,
as a computer scientist, can you make sense of it?

A Yes, I can.

Q And as a computer scientist looking at this
particular page, is there anything that suggests to

you a defect that could, in effect, cause a, duote,

ACCURATE STENOTYPE REPORTERS, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2145

150

computer bug or software bug?

n Yes.
Q Can you explain?
A So this particular example actually

demonstrates a common mistake that many C programmers
make, which is the confusion of a single eqﬁals with a
double equals. Both result in programs that will
operate, but one will behave very differently from the
other.

Q Can you Jjust show us or indicate where on the
page the wrong single equals is?

A There is a line that says, if a vote equals,

and then the letter C in gquotation marks.

Q Okay.
A And you will observe that there is a single
equals rather than a double equals. So rather than

comparing to the letter C, it actually sets it to the
letter C, and will therefore, the comparison will
always be true.

Q So 1if somebody has -~ I'm looking at this
about two-thirds down the page, where it says, vote
equals C. If somebody had put a double equals,
everything would be fine?

A In this particular example, yes.

Q And by putting a single equals, what could
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happen?

A In this case, every single vote would be
counted for the candidate to whom it was properly
attributed, and additionally it would be counted
towards Charlie. -

Q Now, do you consider that the source code to
the iVotronic system and the -- and to the tabulation
and the PEB reader ~- I'm sorry, the PEB are necessary
for you to conduct your investigation to prove or
disprove the allegation of machine malfunction?

A Yes.

Q Why is that?

A Without -~ without the source code, it's -~ it
would be ~- it would be very difficult for me --
difficult or impossible for me to determine how the
software would behave. What source code allows you to
do 1s see not only how the software behaves in a
common case, but to consider uncommon cases, to
consider a variety of different things.

And I imagine we will talk about different
hypotheses later today.

Q Well can you, by just testing‘the machines,
can you conclusively eliminate the prospect of a
software bug?

A Testing can never eliminate the possibility of

ACCURATE STENOTYPE REPORTERS, INC.




10
11
12
13
14
15
1le
17
i8
19
20
21
22
23
24

25

2147

152
bugs.
Q Now, we just talked a little bit about
theories. Are there some particular theories that you

would attempt to test by studying the source code?

A Yes, there are several theories.
Q Can you give Judge Gary some examples.
A So, one theory would be that there was a

malfunction between when the voter touched the screen
and when a particular candidate was selected. To
study that theory I would look at the code responsible
for interpreting touches on the screen.

Q So if I may just interrupt, would that mean
you have to look at every page of source code, let's
say it's 800 pages, from page one from A to Z to look
at that, to focus on that possible theory?

A I would probably not need to look at every
page. I would probably be able to gquickly ascertain
the.section of the software that was responsible for
dealing with touches on the screen. I imagine it
would be much smaller than the entirety of the
program.

Q What do we mean when we refer to the volatile
memory of a computer?

A So that refers to a computer's RAM, which
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RAM stands for?
Random access memory.

Okay.

=R I o)

Which means memory in the computer that can
store various states about how the computation is
proceeding, but when the power goes off, the RAM loses
its contents.

Q Okay. If one of us did not speak computerese,
and we looked for an everyday word for volatile
memory, would "temporary" work?

A "Temporary"” 1s a reasonable term.

Q Okay. What, then, is the non-volatile memory
of a computer?

A That refers to permanent storage, where data
written to the non-volatile memory, whether that means
flash memory or hard disk or some other medium, will
survive power being removed from the machine.

Q Would access to the source code enable you to
study the adequacy of the connection between volatile
memory, which I think you describe as temporary, and
non-volatile, being the permanent memory of the
computer system?

A Yes, it would.

Q And is that something that would take you =~-

again, you would have to read every page and spend
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vyears to get to the bottom of?

A I imagine it would be something that I could
study very quickly. There would be a portion of the
program that's responsible for storing votes once
they're complete. And I imagine that it would be
relatively easy to identify the appropriate portion of
the software.

Q Are there any other theories that you believe
could be either validated or eliminated by examination
of source code? And we're all referring to theories
of machine malfunction here.

A Sure. So another ~-- another possible theory
might be that something about the calibration of the
machine would affect its behavior. And to validate
that theory I would look at the scource ceode
responsible for machine calibration. Similarly, there
might be something about the ballot definition that
causes the machine to misbehave in this particular
instance.

And I would look at the software responsible
for reading it and processing the ballot definition.

o} Would there be anything in the source code
that would tell you, for example, whether loading nine
candidate names on a ballot increases the likelihood

of tickling a software bug?
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A What I might find is that -- is that a
programmer never anticipated so many things on the
page at once. BAnd I might see software that ~-- I
might see software that, when you give it the
particular input, that it begins to misbehave.
Q Did you -- you were here in the courtroom when

Professor Stewart talked about some of his findings
earlier today: correct?

A Yes.

Q And you recall the nature of some of his
findings with respect to the particular days machines
were prepared and the number of machines prepared on a
particular date; do you recall that?

A Yes.

Q Do those findings suggest -~ create clues or
leads that a computer scientist might try to pursue by
examining source code?

A Absolutely.

Q Can you explain?

A Dr. Stewart's findings are suggestive that
something in the control of the county worker who sets
up a machine might have an impact on the undervote
rate. And to my mind the thing that a county worker
has the most control over is the calibration of the

screen. So that would ilead me to consider how
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poorly-calibrated screens might impact the undervote
rate.

Q Now, does the process of this investigation
also include access to the machines themselves for
testing purposes?

A Yes.

o] Can you explain how the machine testing
process would interact with the source code analysis
that you describe?

A In the process of examining the source code, I
might determine that a particular set of conditions
might cause the undervote to be observed. I would
naturally want to try that out on a machine to see if
it actually worked. And likewise, through testing and
examination of machines, I might observe something
unusual, and then I might go back and look at the
software to see if I can find an explanation for why.

Q Do software bugs repeat themselves in exactly
the same way, based on exactly the same screen presses
every single time?

A The answer varies. Some software bugs are
repeatable, and others aren't.

Q What does the term "deterministic™ mean in
connection with software bugs?

A The term of art that computer scientists use
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is a bug is deterministic or non-deterministic, which
refers to whether the software behaves the same way
every time or whether the software behavior differs
every time.

Q And what is -- what does it mean to have a
non~deterministic bug in a voting machine?

A It could mean that the machine behaves
properly under many circumstances, but misbehaves
under some circumstances, or under the same
circumstances, it might behave properly sometimes and
behave improperly other times.

Q Now, I believe you were here in the courtroom
when Mr. Buchanan's attorney referred to whether the
same 12 percent excess undervotes might occur in every
vote. Would that kind of scenario be repeated
consistently with a non-deterministic bug?

A It's hard to say.

Q Would a non-deterministic bug occur 80 percent
of the time, 30 percent of the time, 5 percent of the
time?

A It's impossible to say without examining the
particular code in question.

Q What -~ does computer science mean -- could,
for example, under computer science, a

non-deterministic bug occur 15 percent of the time or
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12 percent of the time?

A It's certainly plausible.

Q Is that something that you believe you would
be able to examine and prove or disprove with access
to the source code?

A Yes, it is.

Q Are you familiar of a study done in California
with respect to 96 machines in the so-called sliding
bug report?

A Yes, I am.

Q And out of the 96 machines that were tested,
dovyou recall how many actually crashed or how many
crashes they were able to produce?

A I recall that they were able to crash 20 out
of the 96 machines in that particular study.

Q As we go through this definitional discussion
of deterministic versus non-deterministic, if you're
able to duplicate a crash in 20 out of 92 machines --
I think it was 92 -- which is that? Is that
deterministic or non-deterministic?

A Well this particular bug had to do with the
peculiarities of user behavior. And then, depending
on whether the user dragged their finger in a
particular fashion on the screen, the software would

possibly or possibly not crash immediately thereafter.
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Q Now, you've talked about your opinion, your
professional opinion, that you need a whole lot of
hardware components, including machines, the personal
ballots, communications packs, a range of things,
operator manuals, the source codes, in order to prove
or disprove the theory.

How long, in your professional judgment, would
it take to reach a reasonable degree of professional
certainty? Are we talking two years? Are we talking
six months?

A Without having seen the exact source code,
it's difficult for me to make an estimate. However,
the Diebold source code that we analyzed and produced
a report on, the analysis phase consumed approximately
two weeks of time by four people.

Q And assuming that the hardware were being
examined at the same time, including the eight
machines your client has requested, presumably eight,
if the other side were to look at them, whatever that
number 1is, could that be done side by side within the
same time frame?

A Yes.

Q In your opinion, without an examination of the
source code in this machine components, will computer

science enable a reasonable -- within a reasonable
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degree of professional certainty, the Jennings
allegation of machine malfunction to be sufficiently
proven or sufficiently disproven?

A Without source code we would be unable to rule
out the software bug hypothesis.

MR. COFFEY: Bear with me one second. Your
Honor, we are within five minutes of concluding the
direct, so we will be able to get done by 5:00 if
that works.

BY MR. COFFEY:

Q Professor Wallach, there was an allegation
made before Judge Gary about experts who make a living
on the lecture circuit addressing electronic voting
systems. Do you make a living on the lecture circuit?

MR. DeGRANDY: Your Honor, let me object. I
have not seen -~ I've seen the two transcripts so
far before Your Honor. I have not seen that
allegation.

THE CQURT: I don't agree with that allegation
either, Mr. Coffey.

MR. DeGRANDY: If so, we should name the
person and the hearing in which it occurred and see
what's relevant about it.

MR. COFFEY: Sure. Does Harry remember say at

page 40 on December 8th? 1If they're willing to
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back off on that, I'm fine, Judge.
THE COURT: Why don't you ask him how he makes
his living instead of leading him.
BY MR. COFFEY:
Q Do you make a living on the lecture circuit =--
THE COURT: That's leading, Mr. Coffey. Ask
him how he makes a living.
How do you make a living, sir?
THE WITNESS: I make a living as a professor
teaching at a university.
THE COURT: Do you do any lecturing?
THE WITNESS: I do some.
THE COURT: What percentage of the time do you
lecture?
THE WITNESS: I give a number of talks every
year.
THE COURT: How many, approximately?
THE WITNESS: Sometimes one or two a month.
THE COURT: Okay.
BY MR. COFFEY:
Q And how much do you make; is it 100,000; is it
50,000, on all your lecturing?
A If I'm lucky, I make a couple hundred bucks on
honorariums.

Q Do vou sell election machines or election

ACCURATE STENOTYPE REPORTERS, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2157

software on the open marketplace or anywhere else?
A No, I do not.
Q Do you produce any software for sale?
A No, I do not.
Q Now, Professor Wallach, we talked a little
earlier about a confidentiality agreement and a

confidentiality order. I want to read you the

"following language and ask you if there is anything

about it that you don't understand.

I will not disclose defendant ES&S's trade
secrets to anyone, other than persons specifically
authorized by the order, and agree to return all such
materials that come into my possession to counsel from
whom I received such materials.

Anything confusing about that?

A That's very clear.

Q If that order is entered, are you going to
obey that?

A Yes, I shall.

Q And the other thing I want to ask you about is
a statement that says that you would be subject to the
personal jurisdiction of the circuit court with
respect to any enforcement of the order, including any
proceeding relating to contempt of court. Do you know

what contempt of court is?
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A Yes, I do.

Q And do you know that -~ you know what
declaring under penalty of perjury means?

A Yes, I do.

Q Is there any doubt in your mind as to whether
you can and will comply to the letter with any
protective order that is entered by Judge Gary?

A There is no doubt.

MR. COFFEY: ©Nothing further, Judge.

THE COURT: Mr. Finley, do you have any
questions?

MR. FINLEY: Your Honor, my cocounsel, Matt
Zimmerman, will be doing direct for us. But I
believe he has =~

THE COURT: No, you're on Cross, because this
is not your witness.

MR. FINLEY: I'm sorry. In terms of
nomenclature, because we had been in that order
before, I thought the court was treating it as
direct. But we do have some questions, which
1s approximately 15 minutes.

THE COURT: Go for it.

CROSS EXAMINATION
BY MR. ZIMMERMAN: v

Q Professor Wallach, just to be clear, you are
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not employed by the Fedder plaintiffs in this case; is
that correct?

A That's correct.

Q You previously testified regarding your
familiarity with voting systems and the process by
which they are purchased; is that correct?

A Yes.

Q Are you familiar -- are you familiar with the
process by which voting equipment receives federal
qualification?

A Yes, I am.

Q Are you familiar with the term, ITA, as it
refers to voting equipment?

A Yes.

Q Can you describe for the court what ITA stands
for?

A That stands for independent testing authority.
These are companies which enter into agreements with
the voting system vendors to study whether they meet
the federal standards --

MR. DeGRANDY: Your Honor, if Your Honor has
deemed this to be cross, this is clearly outside
the scope of direct.

THE COURT: It is a little outside the scope

of direct.

ACCURATE STENOTYPE REPORTERS, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2160

MR. ZIMMERMAN: I will try to narrow it, Your

Honor.

THE COURT: Sure.
BY MR. ZIMMERMAN:

Q Professor Wallach, are you familiar when the
iVotronic wvoting systems were purchased for use in
Florida ~- excuse me, in Sarasota County?

A My understanding is that a large number of
them were purchased fairly early, sometime in the --
sometime after 2000, shortly thereafter. And then a
large number were purchased more recently.

I've seen the numbers; I've forgotten. I
don't have them off the top of my head.

Q Let's assume for the sake of argument that the
iVotronics were purchased in 2002. I think that fell
within your range.

A That sounds right.

Q If that is the case, is 1t true that the
software that is loaded on the iVotronics today is the
same software -- let me retract that and rephrase.

Based on your expert opinion with your
experience with voting systems, is it your belief that
software used on the iVotronics for the recent
election is the same software that was loaded on the

equipment when they were purchased in 20027
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MR. DeGRANDY: Objection, Your Honor, there
was no testimony elicited on direct as to what
software was operating on iVotronics in Sarasota
County.

THE CQURT: If he knows, let him answer. Do
you know?

THE WITNESS: Yeah. My understanding --

THE CQURT: Not your understanding. Do you
know, yes or no-?

THE WITNESS: The voting machines today are
running software version 8.0.1.2. I don't know
what the original version was.

BY MR. ZIMMERMAN:

o] Is it true that software used in voting
equipment is updated as a matter -- let me retract
that. Is it true that voting equipment software is

updated after it has been installed and certified for
use in various jurisdictions?
A Yes. Vendors update their software.
Q What reason would a vendor have for updating
software?
MR. DeGRANDY: Objection, Your Honor. Again,
beyond the scope of direct --
THE COURT: It is beyond the scope of direct.

I don't know that that's an issue here, anyway.
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MR. ZIMMERMAN: I will just stop there, then,
Your Honor. Thank you, Professor Wallach.

THE COURT: Is that it? Time for break. 9:00
in the morning-?

MR. DeGRANDY: Yes, Your Honor. I would say
before we break, Your Honor, Your Honor granted
this evidentiary hearing obviously to provide an
opportunity for both the plaintiff and defendants
due process opportunity to present their case.
Tomorrow We have only three hours. And I just
wanted to, at this point, put on the record that we
do need a meaningful opportunity to present our
case.

THE COURT: I'm going to give you a meaningful
opportunity. If it goes beyond tomorrow, it goes
beyond tomorrow. I'm not going to short-circuit
anybody. I'm not going to keep anybody from
presenting their full side.

MR. DeGRANDY: Thank you very much, Your
Honor.

THE COURT: Have a good evening.

MR. ELBRECHT: Your Honor, I represent the
canvassing board of Sarasota. We tried to
scheduled a motion for judgment on pleadings. It

looks as if it now it won't heard tomorrow in the
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time period. I was wondering if we could
reschedule that at another time?

THE COURT: I've worked for her for 28 years.
She's the woman you talk to, Ms. Jones. Have a
good evening.

(The proceedings were adjourned at 5:00 p.m.)
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sl
DATED this g{j ~ day of December, 2006.

Maorak G, A

SARAH B. GILROY, RPR, R
Notary Public
1-800-934~9090
850-878-2221

My Commission Expires: 02-~02-10
My Commission Number: DD 075718
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IN THE CIRCUIT COURT
OF THE SECOND JUDICIAL
CIRCUIT, IN AND FOR
LEON COUNTY, FLORIDA

CASE NO. 2006-CA-2973
Consolidated with 2006~CA~2996

CHRISTINE JENNINGS, ncminee
of the Democratic Party for
Representative in Congress
from the State of Florida's
Thirteenth Congressiconal District,

Plaintiff,
vs. VOLUME 2,
Pages 170 - 391

ELECTIONS CANVASSING COMMISSION
OF THE STATE OF FLORIDA,
consisting of Governor Jeb Bush,
Chief Financial Officer Tom
Gallagher and State Senator
Daniel Webster, et al.,

Defendants.
/
IN RE: Pending Motions
BEFORE: HONORABLE WILLIAM L. GARY
DATE: Wednesday, December 20, 2006
TIME: : Commenced at 9:00 a.m.
Terminated at 2:50 p.m.
PLACE: Courtroom 2F
Leon County Courthouse
Tallahassee, Florida
REPORTED BY: SARAH B. GILROY, RPR, CRR

Notary Public in and for
the State of Florida at
Large
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APPEARANCES:

REPRESENTING THE PLAINTIFF JENNINGS:

KENDALL COFFEY, ESQUIRE
Coffey & Wright

2665 South Bayshore Drive
PH-2 Grand Bay Plaza
Miami, Florida 33133

MARK HERRON, ESQUIRE
Messer, Caparello & Self
2618 Centennial Place
Tallahassee, Florida 32308

SAM HIRSCH, ESQUIRE

JESSICA RING AMUNSON, ESQUIRE
Jenner & Block

601 Thirteenth Street NW
Suite 1200 South

Washington, DC 20005

REPRESENTING THE FEDDER PLAINTIFFS:

LOWELL FINLEY, ESQUIRE
1604 Soclano Avenue
Berkeley, California 94707

MATTHEW ZIMMERMAN, ESQUIRE
454 Shotwell Street
San Francisco, California 94110

REGINALD J. MITCHELL, ESQUIRE
1550 Melvin Stret
Tallahassee, Florida 32301

REBECCA HARRISON STEELE

ACLU West Central Florida Office
Post Office Box 33679-8245
Tampa, Florida 33679-8245
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REPRESENTING THE STATE DEFENDANTS:
PETER ANTONACCI, ESQUIRE
ALLEN C. WINSOR, ESQUIRE
GrayRobinson
301 South Bronough Street, Suite 600
Tallahassee, Florida 32301

REPRESENTING THE SARASOTA CQUNTY DEFENDANTS:
STEPHEN E. DeMARSH, ESQUIRE
FREDERICK J. ELBRECHT, ESQUIRE
Office of the County Attorney
1660 Ringling Boulevard, 2nd Floor
Sarasota, Florida 34236

REPRESENTING KATHY DENT:
RONALD A. LABASKY, ESQUIRE
Ronald A. Labasky, P.A.
Post Office Box 669
Tallahassee, Florida 32302

REPRESENTING ES&S:
HARRY O. THOMAS, ESQUIRE
JEFFREY L. FREHN, ESQUIRE
Rady, Thomas, Yon & Clark
301 South Bronough Street, Suite 200
Tallahassee, Florida 32301

MIGUEL A. DeGRANDY, ESQUIRE
STEPHEN CODY, ESQUIRE

Miguel DeGrandy, P.A.

800 S. Douglas Road, Suite 850
Coral Gables, Florida 33134

REPRESENTING VERN BUCHANAN:
GLENN T. BURHANS, JR., ESQUIRE
HAYDEN R. DEMPSEY, ESQUIRE
ADAM LANDA, ESQUIRE (member of the New York Bar)}
Greenberg Traurig
101 East College Avenue
Tallahassee, Florida
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County supervisor of elections 253
No. 6 Certified results of ‘the logic
and accuracy testing 253
No. 7 Certified copy of the results of
the parallel testing 256
No. 8 Professor Herron's slide
) presentation 388
CERTIFICATE OF REPORTER 391
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THE COURT: Be seated, please.

may proceed.

Morning. You

MR. FINLEY: Your Honor, Lowell Finley for the

Fedder plaintiffs, with just a quick housekeeping

matter. We have our motion for an order on

anti-spoliation pending. And I wanted to ask

whether the court expects to hear that following

the hearing on this motion today.

THE COQURT: Well that depends upon when we

finish. Okay?

MR. FINLEY: Thank you.

THE COURT: I don't even know if we're going

to finish this today. I don't know how many

witnesses everybody has. And like I told y'all

yesterday, I'm not going to short-circuit anybody

from presenting their case. Okay?

MR, FINLEY: Thank you.

MR. DeGRANDY: Good morning, Your Honor.

THE COQURT: Morning.
CROSS EXAMINATION

BY MR. DeGRANDY:

Q Morning, Professor.

Y Good morning.

Q Professor, my name is Miguel DeGrandy. I
represent ES&S. I'm going to be asking you questions

ACCURATE STENOTYPE REPORTERS,
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in this matter. If there is anything that you do not
understand, please feel free to tell me. I will be
happy to repeat the question. If you answer the
question, I assume that you understand the basis of my
guestion.

A Okay.

Q Is that fair? Okay. ©Now, sir, first of all,
preliminarily, were you instructed by your attorney
yesterday regarding the judge's order not to discuss
the testimony that you will give in this case?

A Yes, I was.

Q And did you discuss your testimony with any of
the lawyers for the plaintiff's side?

A No, I did not.

Okay. ©Not at breakfast?

A Not at breakfast.

Q Now, sir, is it fair to say that you're
critical of all machines that don’'t have paper trail
verification featuresz

A I have said things along those lines, yes,

Q And you participate in an organizations that
advocates for a verifiable voter paper trail; is that
correct?

A That's correct.

Q What is thecomputeratemyvote.org?
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A That was an organization produced by a group
run by Ben Cohen of Ben and Jerry's ice cream. And
they have a number of advocacy positions that they've
taken over the past. They decided to advocate against
paperless electronic voting machines.

Q And you're associated with that group somehow?

A They invited me to speak at a press conference
they were having.

Q And what is ACCURATE again?

A ACCURATE is a national science foundation
funded research center that studies the security and
policy and human factors issues of electronic voting
systems.

Q Okay. Now, speaking of being accurate,
yesterday you told the judge that you did not have to
review the Diebold code under the auspices of a
protective order; correct? .

A That's correct.

Q But what you didn't tell the court is the
reason that happened is because Diebold had
inadvertently put their code on the Internet, so it
was accessible to the public: correct?

A That is correct.

Q So you didn't have to ask for permission to

evaluate it?
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A That's correct.

Q Now in your report you reached no conclusion
regarding the cause of the undervote; correct?

A I have five hypotheses that could explain the
undervote.

Q But my guestion is, you reached no
conclusions; correct?

A That's correct.

Q Now, were you present in Sarasota for the
logic and accuracy tests?

A I was not.

Q Did you hear testimony by Mr., -- by Professor
Stewart regarding machines that were cleared and
tested after October 12th?

A Yes, I did.

Q Did you hear my colleague, Mr. Thomas, mention
two machines by serial number?

A Yes, I did.

Q Did you know those machines were the machines
in the precincts picked by Ms. Jennings for the
parallel tests?

A I believe you when you say that.

Q And those are the same ones that the state
said in its report yvesterday that functioned with 100

percent accuracy; is that not correct?
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A That is my understanding. I haven't actually
seen that document yet.

e] You have not seen that document?

A I believe you said yesterday that that
document only became available vesterday. I haven't
had a chance to read it.

Q You have not. 0Okay. Would that make any
difference to you if you saw a document, an official
report from the state that documented both parallel
reports and said =--

A If you would like me to comment on what
they've done, it would be helpful if I had a chance to
study what was done.

Q Your attorneys haven't given that report to
you?

A They have not.

Q Now, did you know that both of those machines
that Mr. Thomas mentioned by serial number and that
were from the precincts that Ms. Jennings picked were
cleared and tested after October 12th?

A I was not aware of that.

o] Now, clear and test is a process that 1is done
between elections; correct?

A That's correct.

Q And the purpose of that 1is to empty the

ACCURATE STENOTYPE REPQRTERS, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2174

179
machine's memory of all that it recorded from the
previous election =--

A That's correct.
Q -- to prepare it for the next election? Now,

do you know how many steps are performed to do a clear
and test?

A I have read the manual, and I'm generally
familiar with the process.

Q It takes less than five minutes; right?

A Approximately.

Q Now, what 1s a zero tape?
A A zero tape 1s something that poll workers
will produce before the election begins. They hook a

printer up to a machine and ask the machine to state
on paper that it has no votes stored within it.

Q And that's done right before the election;
correct, either the -~ if you boot them up at night or
in the morning, you would do that right about that
time?

A Typically it's done in the morning before the
polls open.

6] And the zero tape operation would show there
is nothing in the machine; correct?

A It states that, that's correct.

Q Okay. So, therefore, the zero tape function
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in effect verifies that the clear and test was done
correctly?

A The clear and test operation is a part of many
other things that could potentially be done, and the
procedures would vary from county to county. For
example, the procedures might involve calibrating the
machine --

o] That's not my question. Does a zero tape
function verify that the clear and test was done

correctly?

.

A It will verify there are no votes in the
machine.
Q Which is what the clear and test function

does, erases the votes from the machine?

A Yes.

o] Now, in response to questions by Mr. Coffey,
you talked about certain theories you wanted to test;
correct?

A That's correct.

Q And you also showed us a program that
contained a bug?

MR. DeGRANDY: And that's Exhibit 10; is it?
MR. COFFEY: Yes.
BY MR. DeGRANDY:

Q Do you have that in front of you-?
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A

BY MR.

9]

I do not.

Would you like a copy?

Sure.

MR. DeGRANDY: May I approach, Your Honor?
THE COQURT: Sure.

MR. DeGRANDY: Thank you, sir.

DeGRANDY:

Now, let's go over that. In this election

there are three candidates; Alice, Bob and Charlotte:

correct?

A

9]

Yes.

And what you said this bug does is that it

does record the votes cast for Alice to Alice:

correct?

A
Q
A

9]

Yes.
It records the votes cast for Bob to Bob?
Yes.

But as to Charlie, it records Charlie's votes

plus everybody else's votes?

A

9]

That's correct.

Okay. So if we had 60 people vote in the

election, let's assume that 20 voted for Alice, 20

voted for Bob, 20 voted for Charlie; correct?

A

Q

Yes.

What would this software program produce?
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A This particular program would produce 60 votes
for Charlie.

Q And 20 votes for Alice?

A And 20 for Bob.

Q And 20 for Bob. So you wouldn't have to look
at the source code to determine that there was a
malfunction, because there are 100 votes recorded, and
only 60 people voted?

A In this particular example, vyes.

Q So whether it was ballot stuffing or source
code malfunction, you don't have to look at the source
code to know it's an invalid election; correct?

A For this particular example, yes.

Q Now, one of the theories you wanted to test
was a malfunction between the time the voter touched
the screen and the time the voter -~ the vote was
recorded; correct?

A Yes.

Q Now, 1f there was a malfunction that caused
the vote to be lost in that process, that could be
replicated in a parallel test; correct?

A Maybe, maybe not.

Q Now, a parallel test 1is a test where you
basically use a script; correct?

A Yes.

ACCURATE STENOTYPE REPORTERS, INC.
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Q And that script is based on event logs;
correct?

A Can be.

o] Okay. Are you aware that the parallel tests
done by the state were based on an event log?

A They were.

Q S50 basically a person has that script and
tries to replicate those votes; correct?

A That's correct.

¢} In the sequence that the script says and in
the timing that the script says; correct?

A That's correct.

¢} And if you're doing it based on an event log,

it parallels the sequences of votes and the timing in
that event log?

A Approximately, but not exactly.

o] Okay. And so your testimony is that a
parallel test would not show a malfunction of that
nature?

A A broad truism is that testing can never
identify the absence of bugs; it can only show the
presence of bugs.

o] Nor can the review of a source code. It may
take years, and you may not find it?

A Or I might find something very gquickly.
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Q But you have given testimony in certain
legislative committees where you have said that, even
an open source platform, it may take years for anyone
to find something i1f something is there?

A That's also a possibility.

Q Now, you also wanted to study the connection
between volatile and nonvolatile memory. Now 1if a
problem existed with that connection that caused votes
to be lost, that could be replicated in a parallel
test; right?

A Perhaps, perhaps not.

Q Calibration of the machine and the source code
on calibration, that's another thing you wanted to
look at.

A That's correct.

Q And that deals with how the screen is
calibrated so that when you touch this part, that vote
for that candidate is recorded; correct?

A That's correct.

Q Ckay. And that would also show up in a
parallel test; wouldn't it?

A Perhaps, perhaps not.

Q Now, reading and processing ballot definitions
like too many candidates on one page, have you studied

other races with these characteristics that would lead
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you to believe that there is a problem?

A I have anecdotal evidence that suggests there
might be a problem, namely the 18,000 undervotes.

Q And the anecdotal evidence 1s just the fact
there were 18,000 undervotes?

a I guess that's not anecdotal; that's a fact.

Q Now basically you state you can't rule out, to

a reasonable degree of scientific certainty, that
there was a bug without the source code; correct?

A That's correct.

o] So if I were to have -- well in this case
Ms. Jennings lost by 369 votes; is that correct?

A I believe that was the certified total.

Q All right. And that's a small fraction, small
percentage of difference between the candidates:
correct?

A That's correct.

Q But if I were to file a complaint because I
lost an election, and I said, you know, lost by a
10-point spread, but there was some sort of source
code bug that would assign every, you know, one out of
every five of my votes to the opponent, vyou would have
the same conclusion; you couldn't prove or disprove
without the source code?

B The source code -- I have to read the source
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code in order to reason about its correctness.

Q And if the spread was 20 points in the
election, you would have the same response?

A Yes.

Q And if the spread was 50 points, you would
have the same response?

A Yes.

Q Now, vyour report says that you were retained

to provide an opinion concerning information and
equipment that might be necessary to conduct a
forensic investigation; correct?

R That's correct.

Q And vou posit five different hypotheses?

A That's correct.

Q And let's go through those. The =~- on the
voter abstention hypothesis, you talk about how you
can try to vent that hypothesis, and you say, for
example, the telephone~based voter polls would not be
reliable because survey participants, in other words,
might lie to best support their candidate or
preference; is that correct?

A That's correct.

Q So anecdotal evidence isn't very reliable in
that case; is it?

A In that particular case, anecdotal evidence
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would not be reliable.

Q Now, also a well-meaning, honest person, you
know, could believe and swear on the bible that they
cast a vote, but they could have made a mistake;
correct?

A It's a well-understood effect.

Q And we can't tell with any reasonable degree
of scientific certainty how many undervotes are a
result of voter abstention?

A I would disagree with that.

Q Okay. You think that you can determine, with
a reasonable degree of scientific certainty, how many
votes were a result of voter abstention?

A I believe that Dr, Stewart's testimony
addressed that issue guite well.

Q What Dr. Stewart said was that he could
conclude that there was a certain degree of excess
undervotes.

A Yes.

Q Okay. But as to what I would guess would be
the nonexcess or not normal undervotes, he didn't say
that he could say how many were voter abstention, how
many were mistakes, or how many were other reasons;
correct?

A Well, he could compare the rates from the
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absentee voting to the regular voting, and he could
predict approximately how many he would consider to be
normal undervotes.

Q But normal undervotes do not necessarily mean
voter abstention; they could be voter mistakes, a
person that meant to vote but didn't?

A It's possible that a portion of the normal
undervotes would be normal error that normal voters
might experience.

Q Now, then you posit the human error
hypothesis. And basically two or more races on the
same page or other factors and how the race was
presented may cause voter confusion; correct?

A Correct.

Q Now, that's not an outlandish theory; that is
reasonable theory?

A As are my other theories.

Q Now, in that part of your report you state
that, while the summary screen was presented
immediately prior to when the voter casts a ballot,
and it gives the opportunity for voters to recognize
and correct mistakes, some voters may not read this
carefully and would likewise miss the opportunity to
correct their undervote; correct?

A Yes.
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Q And then ~- well let me backtrack. Let me ask
you this. You heard the testimony of Professor
Stewart; correct? '

A Yes, T did.

Q And Professor Stewart did not do an analysis
of other races in November in Florida with similar
ballot configurations to do statistical analysis;
correct?

A I believe that's correct.

Q But you said that the first thing that you
should look to, in other words, is look to other races
in Florida, using iVotronics, that have a similar
visual presentation to CD 13 page in Sarasota County.
That'!'s what you said in your report is the first thing
you're supposed to do to validate or disprove that
theory; correct?

A It's one of the many things you should do.

Q But that's -- in your report you say first you
would do this.

A If that's what I wrote, then that's what I
wrote.

Q Do you want to look at your report and see if
that's what you wrote? Would you agree with me that
that's a fair assessment of what you wrote?

A I believe that's something I would have
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written.
Q Professor Stewart didn't do that; did he?
A He did what he did.
Q That's not my gquestion. He didn't do that;
did he?
A I -~ I've read his report. I don't recall him

having done such an analysis, although he did discuss
it when you examined him yesterday.

Q Okay. Well let me ask you this: You're a
scientist. If a professional in his field does not
perform the basic analyses that should be performed to
validate or disprove a theory, isn't it a fact that
his opinion is pretty worthless?

A I would strongly disagree with that
characterization.

Q Now you did say the statistical comparisons of
those county results may validate the voter human
error theory; correct?

A If that's what I said, that was not what I
meant to say, or you're misconstruing it.

Q Okay. Let me ask you this: You were here for
Professor Stewart's testimony, and Mr. Thomas
cross~examined him; correct?

A Yes.

Q And Mr. Thomas asked him about Lee and Sumter
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County.

A Yes.

Q And Mr. Thomas stated, well, those didn't use
ES&S machines; correct?

A That's correct.

Q Okay. And he misspoke; didn't he?

A I don't recall.

Q In fact, they did use ES&S machines.

A I will take your word for it.

Q But Professor Stewart didn't know that, didn't

challenge him on that; did he?

A I'm not aware. I wasn't paying that careful
attention.
Q Now, 1f you would find that in three counties

in the same election day similar ballot layout led to
undervote rates in the attorney general's race of 20
to 25 percent, wouldn't that be strong evidence that
ballot layout may be the cause of the undervote in
Sarasota County?

A Only if the other machine was not produced by
ES&S. If both machines are the same exact machine,
then this condition of having a crowded screen could
result in a human factors problem, or it could result
in a software problem, and we can't distinguish.

o] Twenty-~five percent in Charlotte County, 21
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percent in Lee, 24 percent in Sumter, but it wouldn't
be a calibration problem, for example, if the AG race
was at the bottom of the screen instead of at the top?

A We don't know until we can examine the code.

Q Now, thgn you posit a software bug hypothesis;
correct?

A That's correct.

Q You say that, latent mistakes or errors in
design that escape normal testing certification
processes can be in the software; correct?

A That's correct.

Q Now, without looking at the software, would
you agree that there is a sufficient number of time
that you could replicate votes, that you could vote on
a machine that would show, to a reasonable degree of
scientific certainty, that there is no bug in the
program?

A As I said before, no amount of testing can
ever prove the absence of a bug.

Q Okay. But in general it's an accepted
scientific premise that it is impossible to prove the
absence of anything?

A That's not true at all.

0 Okay. All right. Now, if I voted on the

machine 100,000 times, and =-=- according to a script,
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and it operated correctly 100,000 times, would that be
significant evidence to you?

N That would be indicative of something, but it
wouldn't be conclusive.

Q How about 1 million times?

a The number of votes you cast is irrelevant to
its ability to offer sufficient test coverage.

Q To be certified, isn't it correct that it has

to go through 1 million operations without error?

a That varies from state to state.
o] Do you know the standards in this state?
A I understand that Florida is one of only nine

states that doesn't require federal certification, and
they do it their own way.

Q Okay. And do you know if ES&S equipment is
federally certified?

A I believe it is.

Q And it's state certified too?

A It ought to be before it can be used here.

Q Now, you stated that you needed both the
equipment of ES&S to run parallel tests and the
software, to look at the software; correct?

A That's correct.

Q And in your report you stated that there are

things that you may be able to see in the parallel
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tests are going to give you indications as to whether
there would be or wouldn't be a software code problem:;
correct?

A That's correct.

Q But you haven't reviewed the results of the
parallel tests that were conducted November 28th and
December 1lst?

A My understanding is that the DVDs still
haven't arrived. So we haven't had the opportunity to

review that material yet.

Q You weren't down there to observe the tests
then?
A Physical presence would be sufficient. One

would need to go over the DVDs, and I could offer a
number of criticisms of how the process was conducted.

Q I'm sure you can. Now you are aware that
Ms. Jennings was allowed to observe and provide input
pursuant to this judge’'s direction; correct?

A That's my understanding.

Q And are you aware that some of her suggestions
after the first parallel test were used in the second
parallel tests?

% And I believe a number of them weren't.

Q And are you aware that both candidates were

allowed to choose the precincts from which machines
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would be utilized for those tests?

A And I'm aware that not enough machines were
used to be a statistical example.

Q Sir, if you could answer my question first and
then give your editorial.

A Restate the question.

Q Are you aware that both candidates were
allowed to choose machines =~ choose precincts from

which those machines were pulled?

A That's correct.

Q It's correct to say that 40 percent of the
machines, two out of five, were chosen by Jennings;:;
correct?

A Two out of the five machines were chosen by
Jennings.

Q And you are aware, even though you haven't
read the report, that there were no anomalies found in
these tests; correct?

A That's my understanding of the report, but I
haven't had the opportunity to read it yet.

Q And it's your testimony that, despite those
results, there is no greater evidence that it would be
much iess likely that the machines malfunctioned based
on these results?

A These ~- the tests weren't conducted the way
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we would have wanted, and even then they are not
sufficient to rule out the possibility of a software
bug.

Q But you do foresee that they were conducted
based on the standards set forth by the state and the
secretary of state; correct?

A I don't know what you mean by "standards."

Q Their protocols and their rules as to how to
conduct the parallel test, whether you agree with them
or not?

A The state drafted protocols.

¢} And the state also accepted input from
candidates?

A The state took input. What they did with 1it,
I'm not so sure.

Q Now, the next theory that you posit is the
postelection corruption hypothesis. And to be clear,
you're not stating that people were bribed; you're
talking about corruption of data; correct?

A All of those are possibilities.

Including that people were bribed?

Q
A Until you rule it out, it's a hypothesis.

Q You don't have any evidence of that: do you?
A I don't believe it's very likely.
Q Nor do you have evidence that there was
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corruption of data after the election; correct?

A We have no evidence to date.

Q And you said that the recount processes
already provided provides a check against that form of
corruption; correct?

A That's correct.

Q And then you posit the malicious software
hypothesis; correct?

A That's correct.

Q An intentional, illegitimate modification of

software or firmware?

A Yes.,

Q Do you have any evidence that that happened?

A Not at present.

Q So the answer is no?

A We currently have no evidence to support that
hypothesis.

6] Okay. Now, sir, you were an expert witness in

the case of Conroy vs. Dennis; correct?

A That's correct.

Q And in that case you were allowed to review
certain information, but the judge did not allow you
to review source code; correct?

A That's correct. No source code was provided

in that case.
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Q And your position was that, not only should he
have given you the source code, but the source code
should be public and put up for everybody to view and
everybody to examine?

A My position is that trade secrecy i1s not
appropriate in elections systems.

Q And, therefore, the answer to my question
would be yes, you believe it's appropriate that it be
published to everyone?

A I believe that's appropriate.

MR. DeGRANDY: Thank you, Your Honor, nothing
further.
CROSS EXAMINATION

BY MR. LANDA:

o] Morning, Your Honor. Morning, Mr. Wallach?
A Good morning.
Q Now, it's been nearly a decade since you'wve

done any professional programming; is that correct?

A That's not correct.

Q You've done professional programming the last
decade that does not appear on your resume?

A My resume discusses my professional
consulting, some of which includes professional
programming.

Q In which languages?
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A I have consulted in € and Java, and I've also
done some work in languages like Perl.
Q Now, Mr. Wallach, is there an electronic
voting machine that you advocate?
A I'm reasonably happy with ES&S’s AutoMark
product. I like the electronic precinct-based optical

scanners, and I understand that there are a number of
other products in development by other vendors that

have apparently good properties as well.

Q Have you written with approval about any of
these?

A I'm not sure.

0 I didn't notice it on your resume. Can you

point it out if it's there.

A I discuss some of these systems in my standard
talk. And my slides are on my website.

Q So you wouldn't find that in your resume;
would you?

A My resume lists all of the talks that I've
given, and the slides from my talk are on my website.

Q . So I would have to consultant your website to
find out if you put in writing anything critical of
electronic voting systems?

A My website would be a good place to find out

about things that I've said.
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o] All right. Now you said you've testified in

six voting cases; 1is that correct?

A That's correct.
o] How many of those cases were electronic voting
cases?

A Let's see. All of them.

Q And in how many of them did you suggest that
the electronic voting system was appropriate or worked
correctly?

A In the Webb County cases, 1 suggested that I
didn't see any software bugs, although I did discover
discrepancies, including test votes that were included
in the final tally.

Q So you've never seen an electronic -- never
testified about an electronic voting that's taken
place that you've approved of?

A I don't really understand the gquestion.

Q Okavy.

A Perhaps you could restate it.

Have you ever used an iVotronic machine?

©

A I have never voted on one, though I have

operated them.

Q You have operated them?
A Yes.
Q Now, when you operated them, and I want to --
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Wwe saW some pictures yesterday, you remember, of what

the ivVotronic looked like?

A Yes.
Q When you select a candidate, what happens?
A You touch the screen; the software interprets

the location of your finger on the screen, and it
places an X in the box for the appropriate candidate.

Q Is that all-z

A I imagine that there are a number of things
that go on, but that would require examining the
source code to find out.

Q Well wait a minute. Let's focus on the user
experience for a minute. All the user sees is an X in
the box? The user doesn't see anything else when he
touches the screen?

A I'm not certain, and there are several
different versions of ES&S's software, and they all
behave slightly differently.

Q You didn't observe the testing, so you
wouldn't actually know what happens on these machines;
would you?

A Which testing are we referring to?

o] Parallel testing that the state did in this
case.

A I wasn't an observer at the testing.
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Q So would it surprise you to learn that when a
user touches the screen, that the candidate flashes,
big blue line behind it, and it's pretty obvious the
candidate that was selected, and then the X gets put

in the box; would that surprise you-?

A That wouldn't surprise me.

Q You've seen that on voting machines; haven't
you?

A Voter machines have a number of ways of

indicating how you've selected your vote.

Q Well you've operated iVotronic machines. Have
you ever seen that flashing before?

A When I've operated iVotronics, it's been the
administrative interface, not the voting interface.

Q I see. So you've never operated a machine of
the type used in this election in the way it was used
in this election?

A I haven’'t had the opportunity.

Q And nobody told you about this flashing?

A I don't see how this flashing is relevant.

Q We will get to that in a little while. Nobody
told you about it:; right?

A Nobody has told me about the flashing feature.

Q Can you use an iVotronic machine? BAre you

capable of doing that?
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A Yes, I would be capable of that.

Q Can you use it just like a Sarasota voter?

A There are several hundred thousand Sarasota
voters who would use it differently.

Q Can you use it like a typical Sarasota County
voter?

A I imagine I can.

Q Now, can you show manifestations of software
bug by testing?

A Testing can show the presence of bugs, ves.

Q And you said that it couldn't prove the
absence of bugs; right?

A That's correct.

Q What did you mean "prove”? Do you mean prove
beyond any doubt whatsoever?

A That's what I meant, vyes.

Q But in a legal sense you weren't using that
term?

A I was using "prove" in the scientific sense.

Q So testing could certainly make something more
likely than not; couldn't it?

A Testing can demonstrate beyond a doubt that a
problem exists.

Q Can testing demonstrate that it's more likely

than not that a problem doesn't exisgt?

ACCURATE STENOTYPE REPORTERS, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2199

204

A I don't believe you can assign probabilities.

I don't think that that's a meaningful question to
ask.

Q Okay. Let's talk about what happened in the
2006 election in Sarasota County. Now, there were
something like 18,000 undervotes; is that correct?

A That's approximately correct.

Q All right. And one of your theories is that a
software bug or some malicious code led to some 14,000

or so of those undervotes; is that right?

A That was two different theories, but, yes.
Q Some machine malfunction; right?
A You said software bug or malicious. So that

was two separate theories.
Q Let me separate those out. Some machine

malfunction led to some 14,000 undervotes is your

theory?
A That is one of my theories.
Q One of your theories. Now, that's what

percentage of the total vote in Sarasota County?

A Off the top of my head, I seem to recall that
that's about 12 percent of the cast votes,

Q Now, 1f you could run an iVotronic like a
voter, don't you think you would see some number of

undervotes for Ms. Jennings if 10 percent, 12 percent
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of the votes showed up as an undervote as part of one
of your theories?

% Maybe, maybe not. It depends on exactly how
the procedures were put together.

Q So you might not see 10 percent of them. Do
you think you would see, you know, some percentage,
5,000 undervotes, 2,000 undervotes, some number of
undervotes if you reran, 100,0007

A Maybe, maybe not.

Q You might not see any; right?

A I wouldn't know until I tried.

Q So part of your hypothesis might be that on
election day the machines worked one way with one set
of voters, but if you tested them again on another
day, they might not work that way?

A It could be the case that there is some
dependency on the date.

o} Now let's talk about that. The machine, the
iVotronic machine, where does it get the date?

A It has an internal clock. It knows what time
it is. ‘

Q Absolute time?

A Yes. Actually it does know the absolute time.

Who tells it what the absolute time is?

0

]

It's probably configured in the factory, and
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the county has the ability to change the clock on the
machine through the administrative options.

Q Do you know if the clocks were changed to
election day for the test?

A I'm not aware whether they were or weren't.

Q Would that affect any of your opinions?

A It might; it might not. I would have to look
at the software to be able to determine.

Q Let's talk a little bit about your malicious
code theory.

A Uh-huh.

Q How do you posit that the malicious code
entered the software? Do you posit that it was placed
in the firmware or was added after the machine left
the factory?

A Any of these things are possibilities.

Q And do you posit that the malicious software
affected only one one race or that it affected
numerous races?

A Malicious software could be engineered in any
fashion.

Q Ah. It could be. But I'm talking about in
this case. You examined event logs, examined the
votes returned. And I'm talking about your theory, to

a reasonable degree of professional certainty, about
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what happened in this case. Let me ask that again.
Did the malicious software affect only the race at
issue in this case, or did it affect all of the races
on those machines?

A The malicious software at this point is
hypothetical, so I can't say.

Q Hypothetically, would you say it affected only
one race or many, based on all the data you've

reviewed?

A It could well have affected other races if it
existed.
Q But you did not see any other races where you

formed an opinion that it affected them?

A There is no reason for me to form an opinion
until I've had something to examine.

Q Well maybe that's what we're here to decide
today is whether you need something to examine if
you've got no basis. But we will get to that. Let's
go back to your malicious code theory.

A Okay.

Q Now, isn't it true that the iVotronic machine,
when it leaves the factory, doesn't know anything
about the candidates or the races?

A That should be true, although my understanding

is that in some cases ES&S5 preconfigures the machines
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for counties who aren't prepared to do it for
themselves. I don't think that's universally true.

Q Let's talk about Sarasota County. Isn't it
true that the ivVotronic machine didn't know anything
about the Sarasota County race when they were received
by the county?

A That should be true.

Q Do you have any reason to believe that's not
true?
A I have no reason to believe it's not true.

Q So it would be part of the basis of your
opinion to assume that that was true?

A I want to be clear. That would be an
operating assumption, but that could well be proven
false based on evidence that I might observe later.

Q But as you're testifying here today, that's a
working assumption of yours that you rely on to form
your opinions?

A I consider the malicious software hypothesis
to be less likely than the software bug hypothesis.

I'm going to go through these one at a time.

A Okay.
Q We're talking about malicious software now.
Do you have any reason to believe -~ withdrawn.

Is part of the foundation of your opinion that
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when the machines, the iVotronic machines that were
received by Sarasota County, they didn't know anything
about the race that ultimately was run in Sarasota
County in 20067

A They shouldn't have.

Q And then -- well isn't it a fact that it's
part of your working theory that they didn't?

A Yes, it is.

Q Ckay. Now, isn't it also true that, in order
to clear and test, and in order to get a machine ready
for a race, that you put a cartridge into that machine
which tells the machine about the race?

A That's one of several ways to configure the
machine.

Q How did it happen in Sarasota County?

A I haven't had -~ I haven't seen their exact
procedures. There are several different ways that the
machine allows -- there are several different ways

that you can do it.
Q So your opinion is not based on your knowledge
of how this was done in Sarasota County; you're just

saying, well, they could have done it in any number of

ways?
A There are several different ways.
Q Okay. ©Now, let's assume that what Sarasota
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County did is they loaded up the race as they were
setting the machines up. Is that fair?

A That would be a reasonable way to do it.

Q All right. Let's assume that for now. What

happened when the candidates were brought into the

machine on this -- from this ~- I think you called it
a PCB?
A PEB.

Q PEB. Thank you. From the PEB they’'re brought
into the machine. Aren't they then assigned an index
number by the machine?

A I believe the index numbers are assigned
before it gets to the machine, but yes.

Q So each candidate is given an index number?

A Yes.

Q That's a function of what the PEB loocks like,
not a function of the software of the machine; right?

A The machine interprets what's on the PEB, and
it‘could interpret it in any of a variety of fashions.
And I can’'t know that for certain until I can see the
software,

Q Well I hear you saying that, but I want to
focus you in on the fact that the PEB defines the
index number for a candidate, not the machine; right?

A It defines it, yes.
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Q Okay. So that it was entirely within Sarasota
County's control whether to put Candidate Jennings at
one location and Candidate Buchanan at another
location, and the number that they would get to be
indexed inside the machine could -- was entirely
within Sarasota County's control?

A That's approximately true.

Q So that if someone were to have tried to put
malicious software on the iVotronic machine before it
arrived in Sarasota County, they would have to know in
advance what the Sarasota County ballot looked like in
order to have this malicious software undervote
Jennings votes?

A That's false.

Q Okay. Let's try that one step at a time.

A Ckay.

o] Wouldn't someone writing malicious code have
to add, you know, votes or take votes away from a
candidate?

A That would be one vote of malice. There are
others.

Q Okay. Okay. So let's get to some of your

malice theories. What other malice theories do you

have?
A Malicious software could be engineered in a
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number of fashions. Malicious software could be
engineered to tamper with vote totals. It could be
engineered to simply cause machines to fail in
unexpected ways.

Q Okay. Any anecdotal evidence of machines
failing in unexpected ways?
A In this particular election, I'm not aware of

any such anecdotes.

Q We're focused on this election. In this
election is there any anecdotal evidence of any memory
exception errors?

A The anecdotal evidence that might be germane
to this is that there is some anecdotal evidence -~
I'm answering your question.

Q Memory exception errors?

A Would vyou like me to answer your guestion, or

do you want to challenge me?

Q I'm making sure you're answering the question.
A I am answering your gquestion.
Q Is there any anecdotal evidence of memory

exception errors; yes or no?

A There is evidence of ballots sometimes not
appearing on the screen. Now, that could possibly be
the result of an internal memory exception, among

other things. Something such as a memory exception
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error, which is an internal error, could manifest
itself in a number of externally-visible ways.

Q Frequently by program termination; right?

A Including but not limited to program
termination.

Q Any anecdotal evidence of program termination?

A I'm not aware of any such evidence.

Q So the malicious software as you posit, you
were going through a series of theories as to how
this malicious software ~- you said it could affect
vote totals; right?

A Yes.

Q But you have to know in advance which index
number a candidate would be --

A No, you don't.

Q Why not?

A That's not true.

Q How would you do it to affect a specific
race =-- let me ask that differently. Isn't it true

that to affect a specific race in a specific way, you
have to know in advance what the PEB's ballot
definition file would look like?

A No, you do not.

Q Ckay.

A It's not necessary. I can explain how you can
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do it 1if you would like to know.

Q No. No. I'm sure you will be able to do
that.

And let me just make sure that I have you
clear, that you are saying that someone could, at the
factory, for example, write a malicious program that
would undervote Jennings witheout knowing what the
ballot definition file looks like?

A That's less likely, but it's possible.

Q Anything is possible; right?

A I can detail for you exactly how somebody
would do it if they really wanted.

o] Anything is possible; right?

A It could be done with a certain number of
insiders with certain skills that we could detail 1if
you would like.

Q All right. Are you able to demonstrate
software bugs in the operation of systems generally?

A Yes.

Q And how about bugs that create, say, in excess
of 10 or 12 percent errors? Are you able to
demonstrate those in the operative systems?

A I don't understand your question.

o] If a bug causes 10 percent errors in the

calculation or 12 percent errors in the calculation,
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can you demonstrate that?

A If I can identify the root cause of the bug,
then I might be able to produce é demonstration of it
taking effect.

Q But you don't think that you could demonstrate
it simply by testing a machine and seeing if the

machine would evidence that bug?

A As I've sald several times today, testing can
never prove =~- can never prove the absence of a bug.
Q I understand. But we're talking about votes

here, not bugs.

A As I've said several times, by examining a
source code I might be able to identify the root cause
of the problem, and that would lead me to be able to
produce an appropriate demonstration.

Q Isn't it true that by examining the machine
you might be able to identify the bug?

A Depends on the nature of the bug.

Q I'm sure it does. And how about a bug that
would occur, say, 12 percent of the time? Don't vyou
think by demonstrating -- by testing the machine you
could demonstrate the existence of a bug that would
occur more than one in ten times?

A Depends how you test the machines.

Q Certainly you would be intelligent enough to
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do that; right?

A I could construct tests. They may or may not
be able to reproduce the bug.

Q Okay. Now, what percentage error was found in
the parallel testing done by the state?

A My understanding, based on documents I've not
yet read, is that they found no errors.

Q Zero percent?

A That's my understanding.

Q All right. Now, if Dr. Stewart is right, how
many errors should we have seen in the parallel
testing; that is, you know, according to Dr. Stewart?

A I can't speak for Dr. Stewart, so I don't know
what he would say.

Q Well he attributed some number to machine
malfunction; I think he said the number was 14,000 for
the vote?

A I believe that's what he said.

Q Something like 12 percent; rightvw

A I believe that's what he said.

Q So that, according to Dr. Stewart, we should
have seen in the parallel testing about 12 percent,
which is a pretty large number; right?

A That would depend how the parallel testing was

constructed.
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Q How many votes were cast in the parallel
testing?
A A number roughly equivalent to the number of

votes that a typical machine would experience in a
day.

Q Times five machines, times two days; right?

A That's correct.

Q So that would be the number of votes that
would have been experienced by ten machines in a day
or something like 500; right?

A Approximately, yes.

Q All right. And what's 12 percent of 5007

A Sixty.

Q All right. And how many errors were actually
observed over those 500 cast ballots?

A My understanding is that they observed no
errors.

Q Zero?

A That's my understanding.

Q All right. Now, I want to talk a little bit
about something that I heard you say yesterday where
you were talking about a calibration problem.

A Yes.

Q All right. By "calibration,” I guess you mean

that where you touch the screen might not be
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reflective of where the machine understands that you
touched it; right?

A That's approximately correct.

Q So that if you touch the screen here, the
machine might see you touching it down here, that kind
of thing.

A Probably not that gross of an error, but
approximately.

Q Okay. Maybe that far apart (indicating)?

A Depends on how the machine is calibrated.
There have also been studies that show if, for
example, you have your hand where your thumb is
touching the screen on one side while you're touching
it on the other, that could cause errors.

Q I want to talk about this calibration bug.
Does it affect your opinion at all if I tell you when
someone touches that screen, the candidate flashes?

A That has nothing to do with calibration.

Q Nothing to do with it? You use ATMs?

A Yes, 1 do.

Q You ever not see them quite right in
calibration?

A ATMs are often miscalibrated.

Q You manage to use them though; right?

A Sometimes it's difficult, but, yes.
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Q But you get your money out of them when you
need 1it?

A Yes, I do.

Q Okay. Let’'s talk about another one of your
theories, the ballot definition file overloading the
machine theory; right?

A Yes.

Q You remember that. You had three theories.
You had the malfunction on calibration; you had the
volatile to nonvolatile malfunction, which we will
talk about in a minute, and you had the ballot
definition file overloading the system.

A That could be a possibility.

Q You gave those yesterday as your theories.
A Those are some starting theories, yes.
Q Those are the ones I heard you testify about,

so we will talk about those.

A Okay.

Q Now, definition file overloaded. Now, do vyou
have any basis to suggest that the ballot definition
file did in fact overload the iVotronic. machine?

A Actually I do.

Q Okay. Let's talk about that. The same ballot
definition file was used in parallel testing.

A Uh-huh.
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Q No errors were observed in parallel testing.

A Okay.

0 Do you find that concerning?

A I find it to be an interesting data point, but
it's not conclusive in any way.

Q No, of course not. ©Now, how many -- you spoke
at one point about having to conduct a large number
of -~ to cast a large number of votes. Do you
remember that?

A Yes.

o] And I think when you said "cast a large
number, " you didn't quantify that.

A That's correct.

0 How many?

A I can't quantify it. The way the process
would work is that you would try to assume the
behavior of a variety of different voters, whether
it's a shaking hand or large fingers or small fingers.
You would try a number of different things that
weren't considered during the parallel test.

Q You didn't say you would have to cast a number
of different kinds of votes; you just said a large
number. You're now suggesting that what you actually
have to do is have different, you know, people operate

the test.
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A That would be a proper way of conducting a
test.

Q So you couldn't do it?

A That's not my expertise.

Q Okay. Now, you talked about a volatile to
nonvolatile memery malfunction.

A Yes.

Q Now, 1isn't part of the recount process review
to make sure that the memories inside the machine
match?

A The recount process doesn't actually consider

all the different memories inside the machine.

Q Does it consider any of them?

A It considers one of them.

Q And it makes sure that it matches the totals
previously reported?

A That's correct.

Q Nonveolatile memory is gone; isn't it?

A Yes, it 1is.

Q That's the nature of it being nonvolatile?

A That's the definition of the term.

Q You can't actually know what happened during
the election, because that information is gone?

A That depends.

Q You can't somehow recover the nonvolatile

ACCURATE STENOTYPE REPCRTERS, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2217

memories that existed during the election?

A That depends on how the machine behaved and
whether it might have written something differently
onto its three different redundant memories.

Q Wasn't your testimony yvesterday that
nonvolatile memory means that that memory is gone when
the machine 1s turned off?

A That is correct.

Q Okay. Those machines have all been turned off
since the election?

A That's correct.

Q That's your understanding? Good. Now you
said when you explained your three theories yesterday,
your malfunction between the touch and the selection,
that's the calibration problem --

A Yes.

Q -~ without discussing the flashing. And you
discussed the volatile to nonvolatile malfunction, and
you discussed this ballot definition overload theory.
You said, when you discussed your three theories, you
actually had some leads from Dr. Stewart?

A Yes.

Q You mentioned one lead; do you remember that?

A Yes, I did.

Q Only one. And the one lead you mentioned was
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that the machines that were cleared and tested later
had higher undervotes. Do you remember thinking that
that was a data point?

A It*s an interesting fact, vyes.

Q Statistical anomaly, huh?

A It's interesting.

Q All right. Now, how do you explain that
single machines that were cleared and tested later in
the process exhibited both higher and lower
undervotes?

A The -- my one hypothesis that could explain
the difference between early and late machine setup is
that, if calibration is part of the county's
procedure, they might have been sloppier about
calibration as they got closer to election day.
Because in the parallel testing the machines weren't
operated at normal angle of view, it's difficult to
make any statements about whether miscalibration would
be effective or not.

Q That's excellent. That goes right to your
calibration theory. That's what I was hoping you
would tell me, because the calibration theory is the
one where a person touches the-screen, but somehow
accidentally votes for the wrong candidate; right?

A That would be one possible effect of
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miscalibration.

Q Okay. And that would affect the orientation,
the orientation of the touch screen vis~a-vis the
image behind it; right?

A That's correct.

Q On every single voting page?

A Perhaps, perhaps not.

Q You think the calibration changes from voting
page to voting page?

A As I mentioned earlier, the question is not
the mapping from where you touch to something on the
screen behind it, but the mapping from where you touch
to one of the boxes. That mapping is operated in the
software, and it might vary depending on how many
boxes there are.

o] But do you suggest that the candidate that
flashes is not the same -~ the candidate that gets the
X is not the same candidate that gets recorded?

A I don't know until I look at the scoftware.

Q Couldn't one test that? You touch a
candidate; you see what the software records?

A One could possibly identify problems, but one
could never identify the absence of problems.

Q I understand. You can't be 100.00 percent

sure of anything. I understand your testimony about
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that. But my question is, couldn't one touch the
screen, see which candidate lights up, say, on 500
votes in parallel testing, and then look at the
results of that and say, huh, no errors?

A Without knowing exactly the details of how the
parallel testing was conducted and how they reconciled
the errors that naturally occurred during parallel

testing, I can't really speak to that.

Q You don't know those details?

A Because they haven't been made available yet.
Q You don't know those details?

A Because they haven't been made available yet.
Q I'm sorry. You don't know them; right?

A Yes, I don't.

Q And you didn't go to the parallel testing to
watch what happened?

A That wouldn't have been helpful in this
regard.

Q In any regard; right?

A In this specific regard.
Q OCkay. Let's talk about voter abstention, one
of your theories. Do you remember you had a theory

that voter abstention, you know, may have accounted
for some of the anomaly?

A That's correct.
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Q All right. And you said that it's unreliable
to do a telephone poll; right?

A That's correct.

Q Because people will lie to support their

candidate; that's what you said?

A People can.
Q People can lie?
A Yes.

Q That's what you said, lie; right?

A That is something people can do.

Q To support their candidate, that's why you
said they might lie-?

A That's correct.

Q Let me focus in. If someone in the election
voted for Jennings, and you called them up and said,
can you tell me who you voted for, how could they lie
to support their candidate?

A For that particular question -- the issue 1is,
if you were surveying them to ask whether they saw any
of the issues that have been discussed earlier, such
as disappearing, you know, not seeing, things like
that.

Q Let's focus on undervote. How could a person
asked if they voted for Jennings lie to support their

candidate?
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A They might state that everything they saw
appeared normally, as it was meant to.

Q And that would be a lie to support Jennings?

A I'm sorry. The lie to support Jennings would
be stating that they saw problems with their vote
being counted properly.

Q Well they couldn't tell how their vote was
counted; could they?

A They can't tell how their vote is counted, but
they can observe anomalies in the machine's visible
behavior.

Q So someone who voted for Jennings might lie
and say that their vote wasn't recorded properly?

A That is a possibility.

Q Okay. What about someone who voted for
Buchanan? How might they lie to support their
candidate?

A They might lie to say that they experienced no
problems, when in fact they did experience a problem.

Q But it goes back to, if someone believes they
voted for Buchanan, they would say that they voted for
Buchanan; right?

A Not necessarily. It might be in their
interests to say that they experienced --

Q In their interests?
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A I want to get this correct. Somebody who
supports Buchanan, it would be in their interests to
say that they experienced no problems, even if in fact
they did experience a problem.

Q Well if they believe they voted for Buchanan,
regardless of any problems they may have experienced
in getting there, if they believe they voted for
Buchanan, they couldn't really lie to support their
candidate; could they?

A They could lie to support Buchanan by stating
that they experienced no problems if in fact they did
experience problems.

Q But with the question of who they voted for,
in other words, if we're trying to determine the
number of undervotes, and we asked people who voted
for Jennings whether or not -~ who they voted for, and
they said, I voted for Jennings, how could they lie to
support their candidate in terms of us trying to
determine what the undervote was?

A The issue in the undervote concerns whether
the machines malfunctioned. And falsifying statements
about observable malfunctions is how they could lie.

Q Okay. So let me ask maybe the simplest
gquestion of all, If someone intentionally

undervoted --
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A Yes.
o} -=- and according to the election results,
there were 18,000 undervotes. If someone abstained:

you call that an undervote, how could they lie to
support their candidate?

A If somebody is abstaining, then they don't
have a candidate to lie to support.

o} That's right. They couldn't lie to support
their candidate, because they don't have a candidate
to support.

A Uh -- actually that's not true.

Q Ah, okay.

A Somebody who chose on election day to abstain
might have changed their opinion subsequent to
election day and could then strategically lie to a
SUrveyor.

Q I see. S5So your theory of why telephone polls
to determine how many people undervoted would be
unreliable is because all the people who undervoted on
election day intentionally have since decided they
want to support a candidate and realized that that's
what this poll will do and will liev?

MR. COFFEY: Your Honor, I object. We didn't
discuss telephone polls on direct. And we're going

on and on about telephene polls.
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THE COURT: We've been into telephone polls;
you didn't object before. You can't object now.
Answer the gquestion.

THE WITNESS: I'm sorry. Could you restate
the gquestion?

{Pending question read).

A I can't make any statement as to how many
voters will or will not choose to strategically lie to
a phone surveyor.

BY MR. LANDA:

Q Now you suggest that instead of doing a poll,
that we use some form of demographic data to fill in
the gaps; rightz

A Which is what Dr. Stewart did.

Q That's what vou suggest in your report.

A Yes.

Q Let's talk about demographic data. Which
county would you suggest using to fill in these gaps?
A It would be more complicated than that. And

this really isn't my specialty.

Q It's in your report. I'm trying to understand
the basis --

MR. COFFEY: Your Honor, the report was not
presented in part of his direct examination. They

now want to go into what was a direct on computer
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science issues, and to I guess what is a human
factors or demographic analysis, which he did not
testify about. I simply think it's beyond the
scope of the direct.

MR. LANDA: Your Honor, this goes directly to
the foundation that sits beneath the witness's
testimony of his necessity to review the code; that
is, his theories of how the code is going to assist
him.

THE COURT: I will allow it, counsel.

THE WITNESS: Could you please restate the
question?

MR. LANDA: Madam Reporter, can you read that
back, please.

{Pending gquestion read).

BY MR. LANDA:

Q Which county would you use to fill in the
gaps?

A You wouldn't go county to county. You would
go precinct to precinct, try to do what's called I
believe precinct matching, where you try to identify
precincts of comparable demographics, and you would
look for such precincts outside of -- outside of
Sa