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OVERSIGHT HEARING ON “ENDANGERED
SPECIES ACT IMPLEMENTATION: SCIENCE
OR POLITICS?”

Wednesday, May 9, 2007
U.S. House of Representatives
Committee on Natural Resources
Washington, D.C.

The Committee met, pursuant to call, at 10:03 a.m. in Room
1324, Longworth House Office Building. Hon. Nick J. Rahall, II
[Chairman of the Committee] presiding.

Present:  Representatives  Rahall,  Young, Christensen,
Napolitano, Holt, Grijalva, Costa, Sarbanes, Miller, Markey,
DeFazio, Kind, Capps, Inslee, Baca, Sandlin, Gilchrest, Pearce,
Brown, Heller, Sali, and Lamborn.

STATEMENT OF THE HONORABLE NICK J. RAHALL, II, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF WEST
VIRGINIA

The CHAIRMAN. The Committee on Natural Resources will come
to order, please.

Last week, Julie MacDonald resigned her position as Deputy As-
sistant Secretary for Fish, Wildlife and Parks at the Department
of the Interior, ending what many staff felt was a reign of terror.
Unfortunately, when she packed up she left behind a lot of bag-
gage, including an agency that seems bent on abdicating its man-
dated responsibilities under the Endangered Species Act to protect
God’s creatures for future generations.

From changes in regulations to poorly developed legal reviews
that have left the agency sorely vulnerable to attack in the courts,
the evidence of a systematic effort to undermine the law and
species protection is quite clear. This is an agency that seems fo-
cused on one goal—weakening the law by administrative fiat and
it is doing much of that work in the shadows, shrouded from public
view.

For example, we know that the Department has been contem-
plating for some time a major rewrite of regulations to implement
that law. We know this because a copy of draft regulations was
leaked to the media. As Chairman of the Committee with oversight
of this matter, I asked for copies of the same draft regulations, but
received no response from the Department; that is, until Monday,
two days before this hearing.
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That response from Director Dale Hall said, and I quote, “The
Department has made no final decision on whether to propose any
regulatory changes to the ESA.” Yet, the letter includes a chart
prepared, ironically, by the Center for Biological Diversity with the
Fish and Wildlife Service’s editorial notes describing their “current
draft proposal.”

While Fish and Wildlife has gone to extreme lengths to keep
these documents away from the Committee, special interest groups
challenging ESA decisions have found it easy enough to get their
hands on a version of them.

Just last week, on May 1, 2007, the American Forest Resource
Council had to amend a complaint it filed in court on March 7,
2007, citing a regulation that is not even on the books but is
rumored to be under consideration—apparently, top secret consid-
eration—at the Interior Department. Just how the timber industry
was able to procure the draft regulation is a matter of much
speculation.

What is clear, however, is that the timber industry has better ac-
cess to information from the Bush Administration than the People’s
Representatives in the Congress of the United States.

Proposed changes to the regulations are not the only way the ad-
ministration seeks to undermine the law. While much attention in
recent days has focused on Julie MacDonald, the Inspector General
issued a report that shed light on problems that run far deeper
than those she caused and those will be the focus of much of this
hearing today.

For all of its talk about faith and religious values, I find it impos-
sible to reconcile that public persona with this administration’s
flagrant lack of regard for the work of the Creator’s hand. As well,
I do not find pushing policies that imperil God’s creatures and that
place at greater risk of extinction plants that provide life-saving
drugs to be in keeping with His grand design.

For me to sit here and suggest that the Department is on a sad
and irresponsible mission to undercut species recovery is an under-
statement. What we are seeing here—if we could actually see be-
hind the cloak of secrecy surrounding the Interior Department—is
a complete disregard for the very science that has equipped us to
be responsible stewards of this earth with which we have been
blessed.

We must ask ourselves as a nation, how do we want this
government to run the Endangered Species Program—entangled in
politics, or enlightened by science?

That concludes my opening statement.

[The prepared statement of Mr. Rahall follows:]

Statement of The Honorable Nick J. Rahall, II,
Chairman, Committee on Natural Resources

Last week, Julie MacDonald resigned her position as Deputy Assistant Secretary
for Fish, Wildlife and Parks at the Department of the Interior, ending what many
staff felt was a reign of terror. Unfortunately, when she packed up she left behind
a lot of baggage, including an agency that seems bent on abdicating its mandated
responsibilities under the Endangered Species Act to protect God’s creatures for fu-
ture generations.

From changes in regulations to poorly developed legal reviews that have left the
agency sorely vulnerable to attack in the courts, the evidence of a systematic effort
to undermine the law and species protection is quite clear. This is an agency that
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seems focused on one goal—weakening the law by Administrative fiat and it is
doing much of that work in the shadows, shrouded from public view.

For example, we know that the Department has been contemplating, for some
time, a major rewrite of regulations to implement that law. We know this because
a copy of draft regulations was leaked to the media. As Chairman of the Committee
with oversight of this matter, I asked for copies of the same draft regulations, but
received no response from the Department. That is, until Monday, two days before
this hearing.

That response from Director Dale Hall said, “The Department has made no final
decision on whether to propose any regulatory changes to the ESA.” Yet, the letter
includes a chart prepared, ironically, by the Center for Biological Diversity with the
Fish and Wildlife Service’s editorial notes describing their “current draft proposal.”

While Fish and Wildlife has gone to extreme lengths to keep these documents
away from the Committee, special interest groups challenging ESA decisions have
found it easy enough to get their hands on a version of them.

Just last week, on May 1, 2007, the American Forest Resource Council had to
amend a complaint it filed in court on March 7, 2007, citing a regulation that is
not even on the books but is rumored to be under consideration—apparently, top
secret consideration—at the Interior Department. Just how the timber industry was
able to procure the draft regulation is a matter of much speculation.

What is clear, however, is that the timber industry has better access to informa-
tion from the Bush Administration than the People’s Representatives in Congress.

Proposed changes to the regulations are not the only way the Administration
seeks to undermine the law. While much attention in recent days has focused on
Julie MacDonald, the Inspector General issued a report that shed light on problems
that run far deeper than those that she caused and those will be the focus of much
of this hearing today.

For all of its talk about faith and religious values, I find it impossible to reconcile
that public persona with this Administration’s flagrant lack of regard for the work
of the Creator’s hand. As well, I do not find pushing policies that imperil God’s crea-
tures and that place at greater risk of extinction plants that provide life-saving
drugs to be in keeping with His grand design.

For me to sit here and suggest that the Department is on a sad and irresponsible
mission to undercut species recovery is an understatement. What we are seeing
here—if we could actually see behind the cloak of secrecy surrounding the Interior
Department—is a complete disregard for the very science that has equipped us to
be responsible stewards of this Earth with which we have been blessed.

We must ask ourselves as a Nation, how do we want this government to run the
Endangered Species Program—entangled in politics, or enlightened by science?

The CHAIRMAN. I recognize the Ranking Member, Mr. Sali.

STATEMENT OF THE HONORABLE BILL SALI, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF IDAHO

Mr. SALL Thank you, Mr. Chairman.

As someone who has spent a good deal of time reviewing the im-
pact of the Endangered Species Act, I can assure everyone within
the sound of my voice that no one who originally voted for this leg-
islation ever envisioned that this Act would be used to smash the
dreams of millions of Americans.

Our forefathers who sacrificed everything for our freedom would
be shocked to learn that Americans are unable to fully utilize their
property because of a blind salamander, ferry shrimp, fountain
darters, ground beatles and kangaroo rats. In fact, there are 2,489
domestic and foreign species listed under the Endangered Species
Act. The Fish and Wildlife Service has designed critical habitat for
487 species, yet despite spending billions of dollars designating mil-
lions of acres for critical habitat and disturbing the lives of millions
of property owners who must in some cases pay exorbitant fees to
develop their land, only eight domestic species have ever been
recovered in more than 30 years.
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There is no question that politics and not the Department of the
Interior are running the Endangered Species Act, and it has been
hijacked by misguided Federal judges and radical environmental
organizations whose sole interest is not to recover species, but to
gorge themselves on taxpayers’ money.

The Fish and Wildlife Service has not initiated a listing decision
on its own since 1995. Instead of recovering species, the Service
must spend its meager dollars preparing and defending itself
against an endless barrage of lawsuits. It has gotten so bad that
the Service has now hired a full-time attorney that does nothing
except monitor the legal filings against the agency.

This is not a new problem. It started with the Clinton Adminis-
tration and has continued unabated in the Bush Administration.
Organizations like the Center for Biological Diversity know that
they can go to Federal court and sue the agency over a listing or
critical habitat designation. They know they will win. They will be
handsomely compensated for suing, and they can then hire more
lawyers to file or threaten to file even more lawsuits.

Meanwhile, species continue to languish under the Endangered
Species Act with little, if any, hope of ever recovering. This Act has
become a powerful weapon to stop or limit development in this
country.

Mr. Chairman, instead of criticizing political appointees within
the Department of the Interior for doing their job, this institution
would be better served by asking how we can improve the Endan-
gered Species Act. There is no one who can objectively say that this
program is working effectively with a less than 1 percent recovery
rate because the only entities that are profiting from the Act are
those groups who endlessly sue the Fish and Wildlife Service and
the National Oceanic and Atmospheric Administration.

In the past four years, millions of dollars have been paid to liti-
gants in hundreds of court cases. Just imagine if these funds had
been used for the original purpose of the Act, which was to recover
and then remove species from the list, it is time to stop this mad-
ness.

Federal policymakers have a right to question the conclusions of
career biologists. These employees are hard-working, dedicated
public servants, but they are not infallible.

I look forward to hearing from our witnesses and want to hear
their perspectives on how we can restore the Endangered Species
Act to its original intent. Thank you, Mr. Chairman.

The CHAIRMAN. The gentleman from Oregon, Mr. DeFazio.

STATEMENT OF THE HONORABLE PETER A. DeFAZIO, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF OREGON

Mr. DEFAZIO. Thank you, Mr. Chairman. Thank you for calling
this hearing, particularly in light of recent revelations I believe this
is very timely. I will be brief, but I recently gave a speech to the
assembled timber industry in the Pacific Northwest, and I started
with the quote, you know, “Those who forget history are doomed
to repeat it.” And then I went on to talk about unintended con-
sequences.

Here we have an administration that has bent over backwards
for industry, and some in industry think that this administration,
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by perverting science, by substituting political judgment for science
is doing them a big favor. If you want to change the protections
and the management of the land, you can’t go beyond the existing
law, and this administration clearly is attempting to do that.

If you want to have a fair and honest debate, as the gentleman
on the other side of the aisle recommended about reauthorization
of the Endangered Species Act, and updating the Act, and modifica-
tions to it, we should have that. We haven’t debated that issue
since 1996, when Mr. Pombo and Mr. Young stopped short of a rea-
sonable proposal from the other side of the aisle to update the Act
with a mischievous proposal that was just so ridiculous that Newt
Gingrich wouldn’t even bring it to the Floor of the House.

So here we are today fast forward. This administration is basi-
cally repeating everything done by the Bush One Administration in
an attempt to provide favors to industry, and instead of providing
favors what they created was a train wreck, a train wreck in my
region that ended up in the courts, and a temporary suspension of
all Federal timber harvesting, and they are about to repeat that in
my region by again ignoring scientific and biological advice, and
substituting political opinion improperly and probably illegally.

So I am hopeful that this will be a wake up call both to the in-
dustry and to the administration, and that they don’t do further
damage and begin to comply with the law, and if we need to dis-
cuss and debate changes in the law, let us do that.

Thank you, Mr. Chairman.

The CHAIRMAN. The gentleman from Colorado, Mr. Lamborn.

Mr. LAMBORN. I have no statement at this time, Mr. Chairman.

The CHAIRMAN. The gentlelady from the Virgin Islands, Ms.
Christensen.

Ms. CHRISTENSEN. I have no statement either, Mr. Chairman.

The CHAIRMAN. The gentleman from Arizona, Mr. Grijalva.

STATEMENT OF THE HONORABLE RAUL M. GRIJALVA, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ARIZONA

Mr. GRUIALVA. Thank you, Mr. Chairman. Just to thank you for
the hearing, and given the official distortion and manipulation that
is now well chronicled that has happened to the Endangered
Species Act, that has hampered recover, that has hampered a real
look at what this Act should be and should be doing, I think this
hearing is very timely and necessary.

Hopefully, in the light of day and not in some back room, in a
dark room, can we talk about the changes that need to occur in the
Act, and the kinds of protections that need to be put in place with
the bureaucracy so the distortion and manipulation that is well
chronicled does not occur again, and toward that end, I thank you
very much for this hearing, Mr. Chairman.

The CHAIRMAN. We will now proceed with today’s witnesses. The
first panel is composed of the following individuals: The Honorable
P. Lynn Scarlett, Deputy Secretary, Department of the Interior;
Ms. Jamie Rappaport Clark, Executive Vice President of Defenders
of Wildlife; Dr. Francesca T. Grifo, Senior Scientist and Director of
Scientific Integrity Program, Union of Concerned Scientists; and
Mr. Jeff Ruch, Executive Director, Public Employees for Environ-
mental Responsibility



Mr. SALL. Mr. Chairman?

The CHAIRMAN. Yes.

Mr. SALL. Mr. Chairman, I am in receipt of a statement from a
deputy regional forester who apparently has taken issue with some
statements that have been ascribed to him in the testimony of one
of the witnesses that will be before us today.

In light of that, Mr. Chairman, and given the high stakes poten-
tially of this hearing that is being presented, I would ask that we
swear in the witnesses that will appear before the Committee
today.

The CHAIRMAN. The Chair would like to allow the individual in
question to submit his testimony, and pursuant to Committee Rule
4[f], the Chairman may, and I stress the word “may” administer
oaths to any witness before the Committee, and it is a discre-
tionary action and this particular Chairman has chosen not to
swear witnesses in.

Mr. SAL. Mr. Chairman, then I would like to point out that
under the False Statements Accountability Act of 1996, witnesses
should be aware that giving false testimony to Congress could re-
sult in penalties equal to that under the Federal perjury statute,
five years in prison and up to $250,000 in fines.

The CHAIRMAN. The witnesses may proceed. Deputy Secretary
Scarlett, you may proceed. As with all witnesses, the Committee
does have prepared testimony, and without objection it will be con-
sidered as read, and printed in the record, and witnesses are en-
couraged to keep their oral testimony five minutes in length.

STATEMENT OF THE HONORABLE P. LYNN SCARLETT,
DEPUTY SECRETARY, U.S. DEPARTMENT OF THE INTERIOR

Ms. SCARLETT. Thank you very much, Mr. Chairman, and Mem-
bers of the Committee. Thank you for inviting me to discuss the
Department of the Interior’s implementation of the Endangered
Species Act.

Secretary Kempthorne, the Department, and the U.S. Fish and
Wildlife Service strongly embrace effective implementation of the
ESA to fulfill its goals. As a life-long bird watcher, I am both pro-
fessionally and personally committed to these goals.

Secretary Kempthorne’s success in addressing complex issues
springs from his bipartisan approach to solutions. While a United
States Senator representing the State of Idaho, he worked coopera-
tively with then Secretary Babbitt on legislation, Senate Bill 1180,
the Endangered Species Recovery Act of 1997, legislation that em-
phasized species recovery. It required that listing decisions be
based in empirical field tested and peer reviewed scientific data. It
provided incentives and opportunities for state, landowners, and
the public to participate in decisionmaking.

These goals remain the centerpiece of Secretary Kempthorne’s vi-
sion for implementing the Endangered Species Act.

After Secretary Kempthorne’s confirmation in May 2006, he di-
rected the Department, with other agencies, to seek idea son coop-
erative conservation. This effort culminated in 25 cooperative con-
servation listening sessions held throughout the country. Of the
written comments we received, more than 80 percent touched on
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the Endangered Species Act. Several consistent themes on the ESA
emerged from those sessions.

First, the ESA should focus on ecosystem health and species re-
covery; second, states should have a greater role in species protec-
tion; third, ESA tools should enhance cooperative conservation op-
portunities; fourth, ESA decisions must be informed by science;
fifth, the ESA is often burdensome for landowners without cor-
responding significant benefits to species; and finally, regulatory
terms and implementation practices are unclear and inconsistent.

To address these comments, Secretary Kempthorne asked Fish
and Wildlife Service Director Dale Hall, who is with me here today,
to assemble a group of Fish and Wildlife Service employees with
expertise in the ESA to develop draft ESA regulatory concepts for
consideration.

Recent administrations, Democratic and Republican, along with
Governors, academics and conservationists, have identified aspects
of the Endangered Species Act as currently implemented that limit
efficiency, effectiveness, and conservation results.

The Service’s work related to threatened and endangered species
has been in large part driven by lawsuits. The Service’s most cur-
rent estimate shows that it has 41 lawsuits involving listing deci-
sions for seven species, a petition findings for almost 300 species,
including a majority of the candidate species, critical habitat for six
species, and five-year reviews for 89 species.

We believe available resources would be better spent focusing on
actions that directly benefit species, such as developing and imple-
menting recovery plans and forming conservation partnerships.
The Service has greatly improved the Endangered Species Act ad-
ministration in protecting species. A host of cooperative conserva-
tion grant programs promote partnerships with states, landowners
and others. The Service, I believe, employs rigorous procedure to
ensure that the best available science supports ESA determina-
tions.

I want to underscore Secretary Kempthorne’s and my personal
commitment to transparency, quality, and integrity of science used
to inform ESA and other land management decisions. We do not
promote, tolerate, or endorse suppression of scientific information.

The Service continues its long record of vigorous implementation
of the ESA. The Service intends to publish final listing determina-
tions for 38 species and proposed critical habitat for 12 species in
Fiscal Year 2008. The Service also focuses on recovery activity.

There is no better institutional knowledge and expertise for mak-
ing the ESA work on the ground than our Fish and Wildlife Service
career employees, and their colleagues in NMFS with day-to-day
responsibility for the ESA’s implementation. It is these experts who
prepared a draft ESA document that is still undergoing refinement.
It focuses on enhancing state involvement in all aspects of the ESA
with continued oversight and final decisionmaking resting with the
Service and NMFS. It creates for the first time regulations focused
on the recovery process. This documents differs in significant ways
from the draft of an earlier document circulated by Salon.com.

The document does not, for example, change the definition of
jeopardy in any way as it exists in current regulations. Greater em-
phasis is placed on cooperative partnerships to implement the ESA.
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The Department does not now have a complete proposal for improv-
ing the ESA regulations. No decision has been made as to whether
to proceed with proposing changes to implementing regulations.

Any proposed regulatory changes would, of course, be proposed
in the Federal Register for full public review and comment. We be-
lieve that if the public has a full opportunity to review proposals
with the concepts now under consideration, they will affirm that
these concepts will enhance the effectiveness of the ESA and its
implementation.

The Department and Service are strongly committed to carrying
out our statutory obligations with regard to species recovery, and
to working with our partners and with the Congress toward that
important goal.

I appreciate the hearing, and thank you very much. I would be
happy to answer any questions.

[The prepared statement of Ms. Scarlett follows:]

Statement of P. Lynn Scarlett, Deputy Secretary,
U.S. Department of the Interior

Mr. Chairman and Members of the Committee, thank you for inviting me to ap-
pear before you today to discuss the Department of the Interior’s implementation
of the Endangered Species Act of 1973 (ESA). Secretary Kempthorne, the Depart-
ment, and the U.S. Fish and Wildlife Service strongly embrace effective implementa-
tion of the ESA to fulfill its goals.

A Commitment to Recovery

Secretary Kempthorne’s success in addressing complex issues springs from his bi-
partisan approach to solutions. While a United States Senator representing the
State of Idaho, he worked cooperatively with then-Secretary Babbitt on legislation,
S. 1180, the Endangered Species Recovery Act of 1997, legislation that emphasized
species recovery.

The legislation was successfully reported by the Senate Environment and Public
Works Committee although it was ultimately not enacted. Secretary Kempthorne’s
bill set strict requirements for prioritizing and developing recovery plans for listed
species; required that listing decisions be based on empirical, field-tested, and peer-
reviewed scientific data; and provided incentives and opportunities for states, land-
owners, and the public to participate in decision-making. These goals remain the
centerpiece of Secretary Kempthorne’s vision for implementation of the ESA.

At his confirmation hearing before the Senate Energy and Natural Resources
Committee last spring, then-Governor Kempthorne reiterated his strong desire to
work collaboratively on ESA issues. He stated at that hearing, “I am intent upon
saving species. I am not content with triage, where you simply say that they are
endangered and then you move on to list the next species. I will always ask, ‘What
are we doing to actually restore species, instead of just listing them?” Throughout
his career as a Senator and Governor, the Secretary has focused on species recovery.

Background

Some of the discussion today will no doubt focus on a draft of regulatory concepts
obtained and published by an online magazine a little more than a month ago. That
document was largely the product of discussions, in 2005, among agency officials of
the Departments of the Interior and Commerce about ways to improve the ESA.

It was a deliberative document that was not yet complete, nor had it been for-
mally reviewed within the Department or by other relevant agencies, and not issued
as a formal proposal. Many concepts at that time remained unresolved and under
critical discussion.

After Secretary Kempthorne’s confirmation in May 2006, he directed that the De-
partment, with other agencies, seek ideas on Cooperative Conservation and a range
of issues. This effort culminated in 25 Cooperative Conservation Listening Sessions,
held throughout the country, where more than 30,000 people provided their input
and ideas, through either written or spoken comments, on a range of issues, includ-
ing the ESA. Of the written comments received, more than 80 percent commented
on the ESA; with many commenting on what they perceived as impediments to co-
operative conservation.

Several consistent themes on the ESA emerged from the Listening Sessions:
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The ESA should focus on ecosystem health and species recovery;

States should have a greater role in species protection;

ESA tools should enhance cooperative conservation opportunities;

ESA decisions must be informed by science;

The ESA is often burdensome for landowners without corresponding significant
benefits to species; and

e Regulatory terms and implementation practices are unclear and inconsistent.

To address these comments, Secretary Kempthorne asked FWS Director Dale Hall
to assemble a group of career FWS employees with expertise in the ESA to develop
draft ESA regulatory changes for consideration. The resulting draft document differs
in significant ways from an earlier document circulated by salon.com.

In the 20 years since ESA regulations were originally promulgated, the Service
and the National Marine Fisheries Service (NMFS) have learned a great deal about
how best to implement the provisions of the Act. Recent Administrations—
Democratic and Republican—along with governors, academics, and conservationists
have identified aspects of the ESA as currently implemented that limit efficiency,
effectiveness and conservation results. A collaborative group composed of diverse in-
terests last year reported to the U.S. Senate that “All agree, at least in principle,
that if new approaches could be identified that would both improve the effectiveness
of habitat conservation efforts for species and reduce the burden upon landowners
and other regulated interests, those new approaches should be embraced.” In 2005,
the Administration reviewed the Service’s ESA program with the Program Assess-
ment Rating Tool (PART) and found that the program lacked adequate performance
goals and was limited by strict deadlines and regulations.

Chief among the needed improvements is a faster rate of recovering species.
Roughly 1,300 domestic species of plants and animals are listed as either threatened
or endangered. To date, just 20 of these species have recovered and no longer need
the protections of the Act. Just one out of three listed species is considered stable
or improving, compared to last year.

Another opportunity for improvement is to fulfill the Act’s vision of robust part-
gerlships with states, many of whom have significant expertise in wildlife and plant

iology.

Also, many landowners could be stronger conservation partners by maintaining
habitat to attract at-risk species if we could clarify inconsistent practices and un-
clear terminology that are tangling us in litigation.

Consider designation of critical habitat, which has received significant attention
and critique in recent years. Former Secretary Bruce Babbitt wrote in a New York
Times op-ed piece shortly after leaving office that, in its struggle to keep up with
court orders, the Service had diverted its best scientists and much of its ESA budget
away from more important tasks like evaluating candidates for listing and providing
other protections for species on the brink of extinction.

Protection of habitat is a key to sustaining and recovering endangered species.
However, the critical habitat process as currently practiced under the Act is not an
effective means of conserving habitat. The Service has characterized the designation
of critical habitat as the most costly and least effective class of regulatory actions
it undertakes.

The Service’s work related to threatened and endangered species has been in
large part driven by lawsuits. The Service’s most current estimate shows that it has
41 lawsuits involving listing decisions for 7 species; petition findings for almost 300
species, including a majority of the candidate species; critical habitat for 6 species;
and 5-year reviews for 89 species.

In sum, too much time is spent responding to litigation rather than putting in
place on the ground actions to recover species. We believe available resources would
be better spent focusing on actions that directly benefit species, such as improving
the consultation process, developing and implementing recovery plans, and forming
conservation partnerships with states, tribes, and private landowners.

Improving Administration of the ESA

The Department has greatly improved ESA administration and protecting species,
yet effectiveness remains constrained under current rules. Under the banner of the
Department’s Cooperative Conservation Initiative, a host of grant programs promote
partnerships with states, landowners, and other citizen stewards to protect and en-
hance habitat for threatened and endangered species. These and related grant pro-
grams also help maintain, protect, and restore habitat in ways that help prevent
the need to list species as endangered or threatened.

For example, more than $67 million in grants was provided to 27 states in 2006
to support conservation planning and acquisition of vital habitat for threatened and
endangered fish, wildlife and plants. The grants, awarded through the Cooperative
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Endangered Species Conservation Fund, will benefit species ranging from orchids to
bull trout that are found across the United States. Recovery Land Acquisition
grants benefit 63 listed and 11 candidate species, including several Hawaii forest
birds: the ’akepa, ’kiopo’au, and Hawaii honeycreeper. Habitat Conservation Plan-
ning grants will benefit 111 listed species and 13 candidate species, including
Canada lynx, grizzly bears, bull trout, bald eagles, gray wolves, west-slope cutthroat
trout and Columbia River redband trout. Habitat Conservation Plan Land Acquisi-
tion grants benefit 40 listed species and 3 candidate species including, including sev-
eral core populations of federally listed plants, such as San Jacinto Valley
crownscale and slender-horned spineflower.

The Department has also focused on other means of encouraging voluntary con-
servation. The Service uses such tools as Candidate Conservation Agreements, Can-
didate Conservation Agreements with Assurances, Safe Harbor Agreements, Habitat
Conservation Plans and Conservation Banking, which provide for close cooperation
with private landowners, state, tribal, and local governments, and other non-federal
partners that are particularly important in our implementation of the ESA.

Over the past few years, the Service has improved the Recovery Program, estab-
lishing a process whereby recovery needs of species can better be prioritized and ad-
dressed by Service Regions, and developing a new recovery implementation data-
base for better tracking of recovery actions. The Service has streamlined Section 7
consultation processes for several kinds of activities, such as hazardous fuels treat-
ment projects, habitat restoration, and recreational activities in the Pacific North-
west, cutting completion time for consultations under the program while maintain-
ing species protections.

We have improved the science that underlies all of our decisions, including deci-
sions made under the ESA. I want to underscore Secretary Kempthorne’s and my
personal commitment to transparency, quality, and integrity of science used to in-
form ESA and other land management decisions. Science is the foundation of all of
our conservation efforts. The Department, through the Service and the U.S. Geologi-
cal Survey, has a long tradition of scientific excellence.

The FWS works closely with the U.S. Geological Survey in a science partnership
to enhance the administration of the ESA by the Service. Through a Science Sup-
port Partnership program, USGS addresses priority science needs of the FWS to in-
form their ESA decisions. The Service and the USGS together are developing the
best scientific information available for the listing determination for the polar bear.

Consistent with its long-standing policies on peer review and information stand-
ards under the ESA, the Service employs rigorous procedures to ensure that the
best available science supports ESA determinations. The Department and the Serv-
ice have established guidelines, following the direction of the Information Quality
Act (section 515 of P.L. 106-554), to ensure and maximize the quality, objectivity,
utility, and integrity of the information that we disseminate to the public. Service
guidelines establish the policy and procedures for reviewing, substantiating, and
correcting the quality of the information disseminated.

Under no circumstance do we promote, tolerate, or endorse suppression of sci-
entific information. Building upon the Service’s ESA peer review policy established
in 1994, we also follow the guidelines for federal agencies delineated in the “Final
Information Quality Bulletin for Peer Review,” released by the Office of Manage-
ment and Budget on December 16, 2004.

In January 2005, the Service formed a Science Committee, to strengthen collabo-
ration on science issues throughout the Service and to help identify needs and op-
portunities that cut across programs and regions. The Committee provides advice
and recommendations to the Director concerning science needs, especially those re-
lated to meeting field needs for research, technical assistance, and scientific infor-
mation and training.

Committee members have been chosen for their distinguished service, with every
attempt made to appoint those who represent a diverse array of Service programs,
regions and scientific backgrounds. The Department’s goal in taking these actions
is to ensure openness and transparency in the science that underlies and informs
our decisions.

We also continue to address critical habitat, listing, and recovery planning prior-
ities under the ESA. Starting in Fiscal Year 2004, the Service saw an increase in
petition litigation. In response, the Department approved a shift of critical habitat
funds to listing funds in order to comply with our petition deadlines in 2005 and
2006. The program expects continued litigation in Fiscal Years 2007 and 2008.

For Fiscal Year 2008, the Service currently anticipates making final listing deter-
minations for 12 species and proposed listings for 8 species. In terms of critical habi-
tat, the Service intends to publish final listing determinations for 38 species and
proposed critical habitat for 12 species in Fiscal Year 2008. In Fiscal Year 2007,
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the Service currently anticipates publishing 17 final critical habitat rules, and 17
proposed critical habitat rules. The Service finalized critical habitat for 29 species
and completed listing actions for 15 species in Fiscal Year 2006.

We are also rightly focused on recovery activities. For the past several years, the
Service has increased the involvement of the public in recovery planning. Public in-
volvement early on and throughout the planning process ensures recovery actions
are feasible and establishes support for implementation of recovery actions following
completion of a recovery plan. Scientific peer review and public review ensure plans
are based on the best available science and information.

The Service has developed recovery plans on approximately 87 percent of listed
species. The development of high quality recovery plans is a priority for the Serv-
ice’s Recovery Program. Recovery plans are essential to the effective and efficient
implementation of recovery actions, not only by the Recovery Program, but by other
Service programs, Departmental bureaus, other Federal agencies, and other part-
ners.

During Fiscal Year 2008, the Service expects to prepare recovery outlines for
species added to the list in Fiscal Year 2007 and to complete final recovery plans
for 10 species, resulting in 88 percent of species listed 2.5 years or more having ap-
proved recovery plans in Fiscal Year 2008. We estimate that, in Fiscal Year 2007,
the Service will complete final recovery plans for 11 species. In Fiscal Year 2006,
final recovery plans for 40 species were completed, including Atlantic salmon and
20 California vernal pool species; revised final recovery plans were drafted for 19
species; and draft plans for an additional 9 species were published.

Endangered Species Act Success Stories

We know that the measure of success under the ESA is recovery of listed species,
and the cumulative years of ESA partnerships described above are achieving good
results. In recent months, the Service announced the recovery of several species that
havle come to symbolize the promise of the ESA: grizzly bears, wolves, and bald
eagles.

Grizzly Bears. The Service announced at the end of March that the Yellowstone
population of grizzly bears would be removed from its “threatened” status on the
list of threatened and endangered species. Grizzly numbers in the Yellowstone eco-
system have increased from an estimated population of 136 to 312, when they were
listed as threatened in 1975, to more than 500 bears today.

The bears will now be managed under a comprehensive conservation strategy de-
veloped by state and federal scientists and managers that includes intensive moni-
toring of Yellowstone bears, their food, and their habitat. The conservation strategy
incorporates the best available science and allows state and federal agencies to ad-
just management in response to new scientific information or environmental and
bear population changes. State and federal managers will continue to work coopera-
tively under this framework to manage and maintain healthy grizzly bear popu-
lations throughout the Greater Yellowstone area.

The grizzly bear’s remarkable comeback is the result of years of intensive coopera-
tive recovery efforts between federal and state agencies, conservation groups, and
individuals. Such cooperation is necessary, for these bears require a great deal of
space.

Gray Wolves. Recognizing the success of gray wolf efforts under the ESA and
highlighting the cooperation and collaboration among states, tribes, conservation
groups, federal agencies and citizens in affected areas, the Service announced in
January 2007 that the western Great Lakes population of gray wolves was being
removed from the list, and that it was proposing to remove the northern Rocky
Mountain population of gray wolves from the list.

When the wolf was first listed as endangered in the 1970s, only a few hundred
wolves remained in Minnesota. Recovery criteria outlined in the Eastern Timber
Wolf Recovery Plan include the assured survival of the gray wolf in Minnesota and
a population of 100 or more wolves in Wisconsin/Michigan for a minimum of five
consecutive years. The recovery plan identified 1,250 to 1,400 as a population goal
for Minnesota. That State’s wolf population has been at or above that level since
the late 1970s, and the Wisconsin/Michigan wolf population has been above 100
since the winter of 1993-94, achieving the latter numerical goal in the recovery plan.
Wolf numbers in the three states have exceeded the numerical recovery criteria es-
tablished in the species’ recovery plan.

The minimum recovery goal for wolves in the northern Rocky Mountains is 30
breeding pairs and at least 300 wolves for three consecutive years, a goal that was
attained in 2002 and has been exceeded every year since. The Service believes that
with approved state management plans in place in Montana and Idaho, threats to
the wolf population will have been reduced or eliminated in those states. The north-
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ern Rocky Mountain Distinct Population Segment includes all of Montana, Idaho
and Wyoming, the eastern one-third of Washington and Oregon, and a small part
of north-central Utah.

While the Service has approved wolf management plans in Montana and Idaho,
it has determined that Wyoming’s state law and wolf management plan are not suf-
ficient to conserve that State’s portion of a recovered northern Rocky Mountain wolf
population. If Wyoming’s plan is not approved before the Service takes final action
on this proposal, wolves would continue to be protected under the ESA in the sig-
nificant portion of their range in northwest Wyoming, excluding the national parks,
which have adequate regulatory mechanisms for wolf conservation.

Bald Eagles. Finally, the Department continues efforts toward delisting the bald
eagle, which has recovered in the lower 48 states from a population estimated at
417 nesting pairs in 1963, to a current population estimated at over 7,000 breeding
pairs. The threats to the species have been reduced; reproductive success has in-
creased to a healthy level; and the population is growing and distributed across 47
of t{le lower 48 states (Vermont does not currently have a nesting population of bald
eagles).

In February of this year, the Service announced that the final decision on whether
to delist the bald eagle would be postponed to no later than June 29, 2007. The ad-
ditional four months will give the Service time to complete additional analyses re-
lated to the final rule and put in place management guidelines and procedures that
will make it easier for the public to understand ongoing Bald and Golden Eagle Pro-
tection Act safeguards, ensuring that eagles continue to thrive once delisted.

Listening Sessions and the ESA Regulations

After 25 Listening Sessions on Cooperative Conservation, in which the ESA was
mentioned more than any other issue, the Service assembled a group of career em-
ployees, including Assistant Regional Directors from across the country and employ-
ees in the Washington Office’s Endangered Species program, along with career pro-
fessional staff from NMFS, to develop a draft of proposed regulations for consider-
ation. There is no better institutional knowledge and expertise for making the ESA
work on the ground than these career employees with day-to-day responsibility for
the ESA’s implementation. To ensure that legal advice was readily obtainable, rep-
resentatives from the Department’s Office of the Solicitor and the Department of
Commerce and the National Oceanic and Atmospheric Administration’s Office of
General Counsel were also available.

The draft document prepared by this team and which is still undergoing refine-
ment, focuses on enhancing state involvement in all aspects of the ESA, with contin-
ued oversight and final decision making by the Service and NMFS; creating, for the
first time, regulations focused on the recovery process; providing more clear and ef-
fective tools to private landowners, municipalities, cities, states, tribes and others
to conserve and recover listed species through more efficient permitting processes;
creating a more efficient process for federal action agencies to consult with the Serv-
ice and NMFS under Section 7, and emphasizing the role all federal agencies have
in recovering listed species; and providing guidance for the species listing petition
process, clarifying language used in the listing and critical habitat processes, and
recognizing existing conservation efforts when making listing decisions.

This document differs in significant ways from the draft of the earlier document
circulated by Salon.com. The current draft document strongly emphasizes the recov-
ery process, the definition of “jeopardy” as it exists in current regulations is un-
changed; rather, greater emphasis is placed on cooperative partnerships to imple-
ment the ESA. The Department does not yet have a complete proposal for improving
the ESA, and no decision has been made as to whether to proceed with proposing
changes to the implementing regulations. Work continues on concepts and language
that could become proposed rule changes.

Our goal in this work is to greatly improve ESA implementation by strengthening
its conservation purposes while also removing some disincentives that deter many
from engaging in activities that would benefit species. Any regulatory changes
would, of course, be proposed in the Federal Register for full public review and com-
ment. We believe that, if the public has a full opportunity to review a proposal with
the concepts now under development, they will affirm that these concepts will en-
hance the effectiveness of the ESA and its implementation.

The Department and the Service are strongly committed to carrying out our statu-
tory obligations with regard to species recovery and to working with our partners
toward that important goal. Mr. Chairman, this concludes my prepared testimony.
I would be pleased to respond to any questions you and other members of the Sub-
committee might have.
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The CHAIRMAN. Thank you. Ms. Clark.

STATEMENT OF MS. JAMIE RAPPAPORT CLARK,
EXECUTIVE VICE PRESIDENT, DEFENDERS OF WILDLIFE

Ms. CLARK. Thank you, Mr. Chairman, and Members of the
Committee.

I am Jamie Rappaport Clark, Executive Vice President of De-
fenders of Wildlife. Prior to coming to Defenders, I worked for the
Federal government for almost 20 years, for both the Department
of Defense and the Department of the Interior. I served as Director
of the Fish and Wildlife Service from 1997 to 2001. Thus, I have
seen the Endangered Species Act from a variety of perspectives.

I know the difficulties faced by the dedicated professionals in the
Fish and Wildlife Service, the National Marine Fishery Service,
and other Federal agencies implementing this law, and bring no
criticism against these committed professionals currently adminis-
trating the ESA. However, I cannot ignore the damage that has
been done to endangered species conservation by political ap-
pointees in the current administration.

Rather than enhancing recovery efforts to expand on existing
successes, I firmly believe that this administration is actually
harming species recovery. It has undermined the scientific integrity
of its programs with political interference and has slowly starved
the program of needed resources. I realize that these are serious
charges, but let us look at the facts.

Fewer listing of endangered and threatened species have oc-
curred in this administration than in any previous one, and that
is not because there is a lack of candidates in serious need of pro-
tection. The 57 species protected in the last six years is just one
quarter of the number protected in the four years of the first Presi-
dent Bush’s administration.

The top career professional position in charge of Federal endan-
gered species efforts has been vacant for more than a year, and the
position has yet to even be advertised for filling.

The Fish and Wildlife Service programs involved in imple-
menting the Endangered Species Act have lost at last 30 percent
of the staff that they once contained. There has been a consistent
and continuing failure by the administration to request adequate
resources for endangered species conservation, and the budgets
presented to Congress. The Fiscal Year 2008 request is at least 20
percent below the minimum level needed.

The Interior Department’s Office of Inspector General has con-
firmed that former Deputy Assistant Secretary Julie MacDonald
was “heavily involved with editing, commenting on, and reshaping
the endangered species program’s scientific reports from the field.”

This went on for many years. The scope and magnitude of polit-
ical interference revealed by IG interviews is unprecedented in my
experience. More recently, as Dr. DellaSala details in his testi-
mony, the administration appears to have interjected political con-
siderations heavily and to recovery planning for the Northern Spot-
ted Owl.

I should say here that no one is arguing that science alone
should dictate policy. Science is the foundation on which sound pol-
icy decisions depend, but when political interference tries to force
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the scientific process toward a particular answer, that foundation
ish undermined and ultimately you wind up making very bad policy
choices.

The problems are even broader than what I have described so
far. Draft regulations dated as recently as two months ago pro-
posed changes of such significance that they no doubt would seri-
ously undermine the Endangered Species Act in numerous ways
identified in my written statement.

Defenders appreciates the opportunities provided by Deputy Sec-
retary Scarlett to discuss the very broad outlines of ESA regulatory
revisions. However, neither our two brief meetings nor our widely
circulated two-page fact sheet have been particularly illuminating
thus far. In fact, frankly, the discussions and the fact sheet have
faise(:ld more questions and concerns than they have answered or al-
ayed.

Rather than to continue to work behind closed doors on a com-
prehensive rewrite of the Endangered Species Act regulations, we
have asked the administration to work with a broad array of stake-
holders to find common ground on ways to improve conservation of
imperiled species before going forward with any proposal.

Success in finding common ground hinges no openness and trans-
parency. A key first step in that direction is for the administration
to share the text of any changes in the Endangered Species Act
regulations currently under consideration in a collaborative man-
ner. In the absence of any inclusive process like this, however, it
is only prudent for Congress and Defenders to focus on the changes
we have either seen in draft or discuss with the administration,
and the general theme in each case is a clear withdrawal of the
services from their Federal responsibility to oversee implementa-
tion of the ESA. It is as though having starved the endangered
species program and dismantled and demoralized its staff the ad-
ministration now wants to wash its hands of carrying out the law
all together by turning it over to states and other Federal agencies
that, frankly, are ill equipped to take it on at this time.

Mr. Chairman, the absence of meaningful congressional oversight
of the administration’s implementation of the Endangered Species
Act for the past six years has certainly contributed to each of the
problems I have described today. I am pleased that under your
leadership and as today’s hearing demonstrates, Congress is re-
asserting its rightful place in conducting oversight of this critically
important law.

I urge you to continue to make full use of this Committee’s over-
sight authority in the weeks and months ahead, to insist that the
administration work cooperatively with the Congress and inter-
ested stakeholders to protect and recover endangered species rath-
er than hurriedly pursuing unilateral regulatory amendments to
the Endangered Species Act.

Thank you. I will be happy to answer any questions you or other
members of the Committee might have.

[The prepared statement of Ms. Clark follows:]

Statement of Jamie Rappaport Clark, Executive Vice President,
Defenders of Wildlife

Mister Chairman and members of the Committee, I am Jamie Rappaport Clark,
Executive Vice President of Defenders of Wildlife. Founded in 1947, Defenders of
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Wildlife has over 500,000 supporters across the nation and is dedicated to the pro-
tection and restoration of wild animals and plants in their natural communities.

As you know, prior to coming to Defenders of Wildlife, I worked for the federal
government for almost 20 years, for both the Department of Defense and the De-
partment of the Interior. I served as Director of the U.S. Fish and Wildlife Service
from 1997 to 2001. Thus, I have seen the Endangered Species Act from different
perspectives: that of an agency working to comply with the law; working for and
then leading the agency charged, along with other federal agencies, states, and pri-
vate landowners, with implementing the law; and now leading a conservation orga-
nization working to ensure that the law is fully implemented to conserve threatened
and endangered plants and wildlife.

The common lesson I have drawn from all of these experiences is that the Endan-
gered Species Act is one of our most farsighted and important conservation laws.
For more than 30 years, the Endangered Species Act has helped rescue hundreds
of species from the catastrophic permanence of extinction. But the even greater
achievement of the Endangered Species Act has been the efforts it has prompted
to recover species to the point at which they no longer need its protections.

Recovery is what the Endangered Species Act is all about. It is because of the act
that we have wolves in Yellowstone, manatees in Florida, and sea otters in Cali-
fornia. We can marvel at the sight of bald eagles in the lower 48 states and other
magnificent creatures like the peregrine falcon, the American alligator, and Cali-
fornia condors largely because of the act.

Recovery Efforts Hamstrung by Lack of Support and Political Interference

Mister Chairman, because I know the difficulties faced by the dedicated profes-
sionals in the U.S. Fish and Wildlife Service, the National Marine Fisheries Service,
and other federal agencies implementing this law, I am reluctant to criticize those
who are currently administering the Endangered Species Act. However, because I
know how successful the act can be in recovering species and because of the deep
regard I have for those dedicated professionals administering the act, I cannot ig-
nore the damage that has been done to endangered species conservation under the
current administration. Rather than enhancing recovery efforts to expand on exist-
ing successes, I firmly believe that this administration is actually hamstringing
species recovery. It has undermined the scientific integrity of its Endangered
Species Act programs with political interference and slowly starved the program of
needed resources.

Those are serious charges, but look at the facts:

The top career professional position in charge of federal endangered species efforts
has been vacant for more than a year, and the position has yet even to be advertised
for filling.

The Fish and Wildlife Service programs involved in implementing the Endangered
Species Act have lost at least 30 percent of the staff they once contained. In some
areas, that rate may be close to 50 percent.

There has been a consistent and continuing failure by the administration to re-
quest adequate resources for endangered and threatened species conservation in the
budgets presented to Congress. The Fiscal Year 2008 request is at least 20 percent
($40 million) below the minimum level needed.

Fewer listings of endangered and threatened species have occurred in this admin-
istration than in any previous one and 277 species remaining on the candidate
species list still await initiation of the listing process. The 57 species brought under
the protection of the Endangered Species Act in the last six years is just one quarter
the number protected in the four years of the administration of President George
Herbert Walker Bush. Listing is the crucial first step in catalyzing public and pri-
vate recovery efforts.

The Interior Department’s Office of Inspector General (OIG) has confirmed that
former Deputy Assistant Secretary of the Interior for Fish and Wildlife and Parks
Julie MacDonald was—heavily involved with editing, commenting on, and reshaping
the Endangered Species Program’s scientific reports from the field.” The scope and
magnitude of political interference revealed by OIG interviews is unprecedented in
my experience. In one example cited by the OIG, a listing decision required by law
to be rooted in science was instead ruled by the personal views of Deputy Assistant
Secretary MacDonald, only later to be overturned by a court that refused to ignore
the science. This and numerous other examples of political interference detailed in
the OIG report have seriously compromised the integrity and credibility of the en-
dangered species program.

More recently, as Dr. DellaSala details in his testimony, the administration has
interjected political considerations heavily into recovery planning for the northern
spotted owl. A so-called “Washington oversight committee,” which initially consisted
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of Deputy Assistant Secretary MacDonald and other senior-level administration po-
litical appointees, instructed the spotted owl recovery team of scientists and other
experts to stop work on development of their conservation approach and develop a
second approach that would offer greater “flexibility.” The increased flexibility op-
tion would result in weakening owl habitat protections by (1) delegating authority
to the Forest Service and BLM to decide where to place blocks of owl habitat with-
out creating lines on a map, (2) providing no information on total habitat acreages
to be managed for owls, and (3) no longer anchoring spotted owl recovery to the Late
Successional Reserves established under the Northwest Forest Plan. Frankly, the
extent of this political interference in recovery planning so far exceeds anything I
have ever encountered that it is astonishing for its sheer audacity.

An Administrative Rewrite of the Endangered Species Act Behind Closed
Doors

Finally, the issues raised by the potential revisions to the administrative rules
that guide implementation of the Endangered Species Act, some of which are dated
as recently as March, are a source of great concern.

We appreciate the opportunities afforded some of us to discuss the very broad out-
lines of Endangered Species Act regulatory revisions with Deputy Secretary
Scarlett, Director Hall, and Fish and Wildlife Service and NOAA-Fisheries career
staff. However, we have found neither our discussions nor the widely circulated,
two-page fact sheet particularly illuminating.

In fact, the discussions and fact sheet have raised more questions and concerns
than they have answered or allayed. Moreover, in addition to the very general de-
scriptions provided by the administration, we have draft regulations dated as re-
cently as two months ago that propose changes of such significance that they would
seriously undermine the ability of the Endangered Species Act to protect and re-
cover imperiled species.

Although the administration maintains that the leaked documents do not reflect
its current intentions, the information they have provided so far contains scant in-
formation on which of these regulatory changes or portions of them remain on the
table. Regardless, there are no guarantees that revisions off the table now will not
find their way back to the table in any proposed or final rulemaking.

As we noted in our meetings with Deputy Secretary Scarlett and Director Hall,
we believe that the interests of endangered and threatened species recovery would
best be served by working together openly on matters for which there is support
among a wide variety of interests. In the absence of any inclusive process like this,
however, it is only prudent that the Congress and organizations like Defenders of
Wildlife focus on existing examples of specific administrative rule changes because
we already have seen several iterations of them and we may see still more. These
changes are of deep concern for at least four reasons.

First, although early intervention to halt the decline of species is clearly advis-
able, the proposed changes would almost certainly have the effect of only allowing
listing—and the conservation measures prompted by a listing—once species are in
extreme peril. The effect of postponing corrective action will be to make recovery
and eventual delisting of species even harder and more expensive than it already
is and more unlikely to occur in any reasonable time frame.

Second, over the years, the Section 7 consultation process between the Service and
other federal agencies has been one of the act’s most successful provisions in recon-
ciling species conservation needs with other objectives. For example, progress to-
wards the conservation of species such as the grizzly bear and piping plover would
have been virtually inconceivable without the beneficial influence of Section 7. Yet,
the proposed changes and fact sheet descriptions appear to reduce the scope of Sec-
tion 7, reduce the role of the Fish and Wildlife Service in its implementation, and
weaken the substantive standards that apply to federal agency actions. The net ef-
fect of these changes, like those described above with respect to listing, will almost
certainly be to make species recovery less likely rather than more likely.

Third, the draft regulations would re-define the term “conservation” so that it no
longer would be synonymous with recovery and remove the term “recovery” from
many places in the regulations. Proposed rule changes, for example, would re-word
the statutory language on recovery plan contents to remove statements that the goal
of plan requirements is the conservation and survival of species and remove the
term “recovery” and the language describing it as a goal from the reasons to delist
a species. We find it difficult to reconcile these proposed changes with improving
recovery of species under the Endangered Species Act.

Fourth, the proposed regulatory revisions of March 2007 construe the Endangered
Species Act mandate for federal-state cooperation to mean delegation of current fed-
eral responsibilities to the states. The proposed changes would give the Secretaries
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of the Interior and Commerce very broad discretion to grant states authority to as-
sume responsibility for carrying out much of the endangered species program. The
proposal would allow states to “request and be given the lead role in many aspects
of the Act, including, but not limited to, Section 4, Section 7, and Section 10 of the
Act.” The administration’s fact sheet on the regulation changes appears to describe
a similar delegation of responsibility to the states, a fact acknowledged in meetings
with the administration.

As stewards of the plants and animals within their borders, states are important
partners in the conservation of threatened and endangered species. The Endangered
Species Act gives states wide opportunities to create their own programs for protec-
tion and recovery, and to contribute to federal efforts as well. By increasing the
legal protections given to imperiled plants and animals within their borders, state
endangered species laws can complement the federal law, supplementing protection
of species already listed so that recovery can be achieved. Strong state laws and
state Wildlife Action Plans also can protect species not listed under the federal act,
thereby lessening the need for federal listing.

As of 2005, however, most of the existing 45 state endangered species acts merely
provide a mechanism for listing and prohibit the direct killing of listed species. The
scope of state prohibitions on take generally is narrower than the ESA’s take prohi-
bition. For instance, only nine states make it illegal to harm listed species. Massa-
chusetts is the lone state to bar the “disruption of nesting, breeding, feeding or mi-
gratory activity.” Georgia is the only state to explicitly include destruction of habitat
in its take prohibitions, and it doesn’t apply to private lands. No mechanisms exist
in 32 state endangered species laws for recovery, consultation, or critical habitat
designation. Just five states require recovery plans. And five states have no endan-
gered species law at all, simply relying on the federal act or nongame programs.

In response to a nationwide survey conducted by Defenders of Wildlife and the
Center for Wildlife Law on state endangered species protection in 1998, state agency
staff identified a number of constraints to assumption of a greater role in conserva-
tion of endangered species. These included a general lack of funding and staff and
i':\ reluctance or lack of preparation to take on more responsibilities under the federal
aw.

Most significantly, however, state agency staff pointed to the difficulties created
by a patchwork of inconsistent and sometimes ineffective state laws in protecting
and recovering species that occur in multiple states. This situation remains un-
changed in 2007. The administration’s draft regulations propose to resolve this di-
lemma by requiring that a state “provide for coordination with all other States with-
in the current range of the species affected by such granted authority or delegated
activities.” But this approach fails to address the concerns identified by state fish
and wildlife agency staff. It also appears to place little value on the broad, interstate
view and coordination that can be provided by the Fish and Wildlife Service or
NOAA-Fisheries for species having multi-state distributions.

The administration’s proposed delegation of Endangered Species Act authority to
the states is a change to the law of such significance that it should be brought to
Congress for its consideration, not put in place by means of administrative fiat.
There is no evidence in three decades of Endangered Species Act legislative history
that Members of Congress or administration officials were sufficiently unhappy with
the relative federal and state roles to even raise it as an issue on the six occasions
in which Endangered Species Act amendments were discussed and adopted between
1976 and 1988.

A More Constructive Approach to Improving Conservation of Imperiled
Species

The general theme of all the administrative rule changes we have seen from, or
discussed with, the administration is a withdrawal of the Fish and Wildlife Service
and NOAA-Fisheries from implementation of the Endangered Species Act. Having
hamstrung the endangered species program by starving it of resources and injecting
political considerations into its science, the administration’s rewrite of the ESA
rules now would have the Fish and Wildlife Service and NOAA-Fisheries shed the
responsibility entrusted to them by Congress on the basis that the agencies lack suf-
ficient resources and expertise.

Defenders of Wildlife is committed to improving protection and recovery of endan-
gered and threatened species under the Endangered Species Act, and we have
worked with you, Mr. Chairman, and others toward that end. But all indications
ranging from leaked documents to discussions with administration officials are that
the administration is considering policy changes of such scope and magnitude that
they should be brought to Congress for its consideration as amendments to the En-
dangered Species Act.
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Major changes to the Endangered Species Act are on a fast track behind closed
doors. A spokesperson for the Interior Department was quoted in an April 26 Wash-
ington Times article as saying, “When we put out proposed regulations, we will hold
a press conference and tell everyone what we are doing.”

We have asked the administration to adopt a different, more constructive ap-
proach. We have asked that they work with a broad array of stakeholders to find
common ground on ways to improve conservation of imperiled species prior to going
forward with any proposal. The success of the common endeavor we seek hinges on
openness and transparency. A key first step in that direction is for the administra-
tion to share the text of any changes in the Endangered Species Act regulations cur-
rently are under consideration in a collaborative manner, not by holding a press
conference and publishing proposed regulations.

Mister Chairman, the absence of meaningful congressional oversight of the Ad-
ministration’s implementation of the Endangered Species Act for the past six years
has contributed to each of the problems I have described today. As you are well
aware, under previous leadership of this Committee, hearings were devoted more to
undermining the Endangered Species Act, rather than making sure that those
charged with implementing the law were doing so in a manner that would achieve
successful conservation of endangered species. I am pleased that, under your leader-
ship Mister Chairman, and as today’s hearing demonstrates, Congress is reasserting
its rightful place in conducting oversight.

I urge you to continue to make full use of this Committee’s oversight authority
in the weeks and months ahead to insist that the administration work cooperatively
with Congress and stakeholders rather than hurriedly pursuing unilateral amend-
ments to the Endangered Species Act via administrative rulemaking. Preventing the
extinction of important plants and wildlife is of such critical importance that close
oversight is essential to assure the appropriate protection of our natural resources
and responsible stewardship by this administration.

Thank you for considering my testimony. I'll be happy to answer questions.

Response to questions submitted for the record by Jamie Clark
Questions from the Republican Members

(1) During your four years as Director of the U.S. Fish and Wildlife
Service, did you always accept without question or modification the
scientific recommendations of our [sic] agency’s wildlife biologists?

I sought to make sure I understood the scientific findings of the U.S. Fish and
Wildlife Service’s biologists as well as the limitations and level of uncertainty associ-
ated with those findings. I did not edit, comment on, or reshape scientific findings
from those biologists.

(2) What is the role of the Deputy Assistant Secretary for Fish, Wildlife
and Parks in terms of reviewing listing petitions, five year species re-
views and designations of critical habitat designation? Are they [sic]
legally obligated to accept at face value the scientific recommenda-
tions for listing, five year reviews and critical habitat designations?

In my experience, the Deputy Assistant Secretary for Fish, Wildlife and Parks did
not personally review listing petitions or five-year species reviews. On occasion, indi-
viduals in this position were briefed to ensure that they were aware of such deci-
sions and to assist them in understanding the scientific basis of the decision, and
any potential ramifications that it might have. As I recall, designations of critical
habitat required the approval of the Assistant Secretary for Fish, Wildlife and
Parks. Under the Endangered Species Act, designation of critical habitat involves
both scientific and economic recommendations. During my tenure, the Assistant Sec-
retary did not seek to modify or influence the science underlying critical habitat des-
ignations, but may have chosen to address concerns about economic impacts in a
manner consistent with the science but different than the approach recommended
by the Fish and Wildlife Service.

(8) As you know and have testified, the Act requires that once a species
is listed a critical habitat designation is required. Did you designate
critical habitat for every species listed during your tenure as
Director? Why not?

No. In 1995 Congress imposed a moratorium on all Endangered Species Act list-
ing activities in a rider to a defense supplemental appropriations bill. That morato-
rium was in place for an entire year. No funding could be spent on any activities
funded through the listing account, which included both actual species listings as
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well as critical habitat designation, with the result that an extensive backlog devel-
oped of more than 400 species in need of listing. Once the moratorium was lifted
and the Fish and Wildlife Service could again spend funding on activities under the
listing account, the Service found that it was “not prudent” to use limited listing
account dollars on critical habitat designation before more of the backlogged species
could be given at least the basic protections of the Act. Thus, the overriding priority
was getting species onto the list, getting them under the Act’s protection rather
than designating critical habitat which, while important, was overshadowed by the
need to provide the Act’s protection to species in great need.

(4) In terms of staff time and resources, how big of an issue were lawsuits
filed against the Fish and Wildlife Service over listing and designation
of critical habitat? Was this a big deal, an annoyance or a non-factor?

Given the extensive backlog of more than 400 species in need of listing that re-
sulted from the 1995 moratorium imposed by Congress on all Endangered Species
Act listing activities, I believed then, and I believe now, that the litigation to compel
critical habitat designation, while important, detracted from the Fish and Wildlife
Service’s more pressing and important efforts to get imperiled species onto the list
and under the Act’s protection.

(5) Ms. Clark, you testified previously before this Committee that as Di-
rector you tried to improve the Act’s effectiveness, increase the role
of states, tribes and landowners, have less regulation and more incen-
tives for property owners. In fact, you stated that: “We are constantly
evaluating implementation of the Endangered Species Act to ensure
its implementation in as fair, flexible manner as we can make pos-
sible”. Was that a political decision you or the Secretary made? In the
final analysis, isn’t that exactly what the current leadership of the
Fish and Wildlife Service is trying to accomplish?

Under my leadership and that of Interior Secretary Bruce Babbitt, the only
changes to the Endangered Species Act regulations were ones to provide support for
conservation on private lands under section 10 of the law. These limited changes
were proposed after extensive consultation with representatives of conservation and
regulated community interests. In contrast, what has been leaked from this admin-
istration and provided in fact sheets and discussions indicates that major changes
to nearly every aspect of Endangered Species Act implementation are actively under
consideration. Changes have been drafted or described with respect to listing deter-
minations, critical habitat designation, state involvement, section 7 consultation,
and private lands conservation. In sum, these changes appear to exceed in scope and
magnitude almost anything Congress has ever done in amending the law during the
last 30 years. There has been no meaningful consultation to find common ground
with conservation interests prior to formally proposing changes in how the Endan-
gered Species Act is carried out. From the outside, it appears as though a wholesale
re-write of the law is taking place in an effort to accomplish administratively that
which former Representative Pombo could not accomplish legislatively.

(6) What is the value of critical habitat designation without a recovery
plan for the affected species?

The value of critical habitat designation and every other conservation provision
under the Endangered Species Act is enhanced by the completion of a recovery plan.

(7) When you were the Director of the Fish Wildlife Service did the Presi-
dent’s budget reflect the needs of the ESA programs?

In general, yes. The lack of support by some in Congress to adequately fund list-
ing and critical habitat designation, as evidenced by the 1995 moratorium and sub-
sequent appropriation acts, adversely affected budget requests and funding for those
activities.

(8) When you were the Director of the Fish and Wildlife Service how
many ESA lawsuits were there?

I have no records of this statistic. This information likely can be supplied by the
U.S. Fish and Wildlife Service.

(9) Do you think lawsuits effect [sic] the way the agency can do its job to
protect species?
Yes. Lawsuits can both positively and negatively affect the way an agency does
its job to protect species.
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(10) How many lawsuits has your organization, the Defenders of Wildlife,
filed against the FWS under the ESA to date? Would you say that these
lawsuits drive the implementation of the Law? Do these lawsuits fol-
low science or do they circumvent science in the same way your orga-
nization is claiming the Bush Administration is with their implemen-
tation policies?

We do not tally the lawsuits filed by Defenders of Wildlife according to the statute
being challenged. Most lawsuits involved challenges under multiple statutes in any
case. Lawsuits by Defenders of Wildlife do not drive implementation of the ESA.
Rather, these lawsuits seek to compel compliance with the Endangered Species Act
in a manner that is in accord with the best available scientific information.

(11) In your testimony, you state that you know how successful the Act can
be in recovering species. To my knowledge only 1 percent of the
species have been recovered and removed from the list. Fifteen of
those removed were due to data errors. How is 1 percent a success?
What is your definition of recovery?

Bringing grizzly bears, brown pelicans, peregrine falcons, and soon the bald eagle
back to a point at which the protection of the Endangered Species Act is no longer
necessary is my definition of recovery. Recent scholarly work by Scott et al. (2005)
estimated that the Endangered Species Act had prevented the extinction of 227
species and found a positive correlation between the number of years a species is
listed and improvements in its status. As I said in my testimony, these successes
amply demonstrate how successful the Act can be in recovering species. In my view
they ought to be celebrated, not denigrated.

(12) You speak highly of career scientists and their ability to do their jobs.
The FWS has convened career scientists and managers to develop
these proposed changes to the ESA regulations. If you support career
individuals, why wouldn’t you support the Bush Administration’s
ground-up efforts utilizing career individuals to develop regulations to
improve the implementation of the Act? If you are concerned about
public involvement, won’t the Service need to go through a public
NEPA review process prior to implementing any changes? Why isn’t
that sufficient?

I do not believe that the comprehensive re-write of the Endangered Species Act
regulations that is now underway came at the request or initiative of career Fish
and Wildlife Service scientists and managers. I believe these career individuals are
faithfully trying to provide the least damaging responses to policy directions given
by political appointees that clearly are intended to largely remove the Service from
its federal responsibility to oversee implementation of the Endangered Species Act.
It’s as though having starved the endangered species program budget and disman-
tled and demoralized its staff, the administration now wants to wash its hands of
carrying out the law altogether by turning it over to states and other federal agen-
cies that are ill-equipped to take it on.

With respect to public involvement, in the long run it will be far more productive
for the administration to work openly with stakeholders and Congress on those mat-
ters for which there exists broad support. There potentially are a number of such
areas of agreement. Defenders of Wildlife and six other major conservation organiza-
tions have asked Secretaries Kempthorne and Gutierrez to work with us and other
stakeholders to find common ground in conservation of imperiled species prior to
going forward with any proposal. The success of the common endeavor we seek
hinges on openness and transparency. A key first step in that direction is for the
administration to share the text of any changes in the Endangered Species Act regu-
lations currently are under consideration in a collaborative manner, not by holding
a press conference and publishing proposed regulations. In any case, I welcome the
support indicated in the question for subjecting any forthcoming proposal to the re-
quirements of the National Environmental Policy Act. From everything I have seen
so far, there is no question that the proposal under development by the administra-
tion will be a major federal action significantly affecting the quality of the environ-
ment.

(13) During your tenure at Interior, is it your contention that the Deputy
Assistant Secretary or other officials never edited, commented or re-
shaped ESA scientific reports?

Yes.
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(14) Did the OIG find that Julie MacDonald had broken any laws?

According to the Report of Investigation concerning Deputy Assistant Secretary of
the Interior MacDonald, the Department of the Interior’s Office of Inspector Gen-
eral, “confirmed that MacDonald has been heavily involved with editing, com-
menting on, and reshaping the Endangered Species Program’s scientific reports from
the field” and “determined that MacDonald disclosed nonpublic information to pri-
vate sector sources, including the California Farm Bureau Federation and the Pa-
cific Legal Foundation.” The Report states further that “the OIG Office of General
Counsel’s review of this investigation indicates that MacDonald’s conduct violated
the Code of Federal Regulations (C.F.R.) under 5 C.F.R. 9 2635.703 Use of Non-
public Information and 5 C.F.R. 5 2635.101 Basic Obligation of Public Service, Ap-
pearance of Preferential Treatment.”

(15) Do you or do any of the officers or full-time employees of Defenders
serve on any FACA Committees for Dol or Commerce?
Yes, as of May 20, 2007, the following:
e Michael Leahy, Department of Commerce Industry Trade Advisory Committee
on Forest Products (ITAC 7)

(16) How many lawsuits does Defenders currently have against either Dol
or Commerce? How many have they filed since you joined them? How
many had they filed in the 4 years prior to you joining?

The following is a list of cases on which we are currently a party against the De-
partments of the Interior or Commerce:

e Defenders of Wildlife v. Gutierrez, No 05-2191 (right whale)

e Butte Environmental Council v. Kempthorne, No 05-629 (vernal pools)

e Stevens County v. DOI, No 06-156 (Little Pend Oreille - grazing)

e Defenders of Wildlife v. Kempthorne, No 06-180 (F1 black bear)

. i&mer’igan Bird Conservancy v. Kempthorne, No 06-02631 (red knot emergency
isting

Cary v. Hall, No 05-4363 (African antelope)

Con’;munities for a Greater Northwest v. DOI, No 1:06-01842 (grizzly interven-

tion

o State of Wyoming v. DOI, No 06-0245J (Wyoming wolf intervention)

e Defenders of Wildlife v. Kempthorne, No 04-1230 (lynx)

e Conservation Northwest v. Kempthorne, No 04-1331 (Cascades grizzly)

e Defenders of Wildlife v. Kempthorne, No 05-99 (wolverine)

. Tudc)son Herpetological Society v. Kempthorne, No 04-75 (flat-tailed horned liz-
ar

o The Wilderness Society v. Kempthorne, No 98-2395 (National Petroleum Re-
serve - Alaska)

We do not keep records of lawsuits filed in relation to the tenure of the Executive

Vice President.

(17) Why is litigation so necessary to protect species? Doesn’t that imply
that the law needs revision?

Failing all else, litigation may be necessary to protect species in those unfortunate
circumstances in which agencies fail to follow the law.

(18) You mention the Southern sea otter as a success of the ESA. Congress
enacted specific legislation detailing how DOI was supposed to deal
with an experimental population of translocated animals. Yet, during
your tenure at FWS, the provisions of the law were not adhered to. In
addition, your agency did not request funding for the provisions in
that law. Because of FWS lack of adhering to the law, commercial fish-
ermen, those who were supposed to be protected from the effects of
the translocated sea otters were put out of business. Do you see this
as a success? Do you see this as a precedent that will make it more
difficult to get private landowners to support reintroduction efforts of
listed species in the future? Are you aware that FWS has now decided
to declare the translocation program a failure and walk away from
their obligations under the law?

The southern sea otter is an example of how, when the Endangered Species Act
is applied properly and vigorously, significant progress can be achieved toward re-
covery. Although this species remains at risk and faces a number of significant
threats, under the ESA significant strides have been made. Following the fur trade
of the 1800s, the southern sea otter was believed to be extinct throughout its range.
In the late 1930s, a small remnant population was discovered along the Big Sur
coast. Although that population received protection under California law, it was not
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until enactment of the Marine Mammal Protection Act in 1972 and the Endangered
Species Act in 1973 that federal law ushered in an era of increased protection and
gradual population growth and range expansion. Especially notable in this regard
was the use of the take prohibitions of these two laws in the mid-1980s to reduce
high levels of mortality that were occurring as a result of incidental capture and
drowning in fishing nets and the cooperative management approaches made possible
with the State of California to impose fishery closures and gear restrictions to re-
duce take to comply with federal law. The Endangered Species Act also helped re-
duce the risk of oil spills by application of the section 7 consultation process to im-
pose various standards regarding vessel traffic and oil spill response along the sea
otter range, as well as to address the threat of spills caused by offshore oil explo-
ration and development. In addition, the ESA has been critically important in pro-
moting a wide range of recovery actions under section 4, including the recovery plan
issued in 2003. As a result of these actions, the southern sea otter population has
increased from approximately 1,200 in the early 1980’s to approximately 2,750 ani-
mals today. The species’ range has expanded from Point Purisma (in the south) to
Point Conception (in the south). The northern end of the range has stayed at around
Half Moon Bay.

At the time legislation was enacted to provide for translocation of southern sea
otters, there were hopes that a population of southern sea otters at San Nicolas Is-
land would grow to somewhere between 150 and 500 individuals. That population
size was never realized and current numbers approximate only 40 animals. The
Fish and Wildlife Service used a team of experts, the Southern Sea Otter Recovery
Team, to help them evaluate the efficacy of this program. The Service did not walk
away from anything or fail to adhere to the law, rather they used the best available
science and advice from scientific experts, which indicated that the future existence
of southern sea otters would benefit from natural range expansion to the south,
rather than impeding population growth through a “no-otter” or management zone.
The Service’s biological opinion under the Endangered Species Act found that “con-
tinuing the containment program and restricting the southern sea otter to the area
north of Point Conception (which marks the current legal boundary between the
parent range and the management zone, with the exception of the translocation
zone at San Nicolas Island) is likely to jeopardize its continued existence.” Thus, the
provisions of the translocation law were fully adhered to by the Service because con-
tinuing enforcement of the so-called “no otter” or “management” zone would have
resulted in a violation of the Endangered Species Act’s prohibition on jeopardy. In
fact, the commercial fishing industry filed a lawsuit in 2000 in an effort to force the
Service to capture and remove sea otters from the sea otter enforce to the manage-
ment zone. When the Service and environmental group interveners opposed this
lawsuit, the commercial fishing group plaintiffs withdrew their case.

In addition to the likelihood of jeopardy, enforcement of the management zone
would have conflicted with the essential premise of the translocation law. As it was
enacted in 1986, the understanding of the law was that the management zone would
be enforced in exchange for the establishment of a successful experimental popu-
lation at San Nicolas Island. That has not occurred, even to this day. Although the
Service has published a draft EIS to evaluate what should be done about the
translocation, the agency has not yet “decided to declare the translocation program
a failure”, although such a conclusion does appear to be justified by the lack of suc-
cess with the experimental population. I assume that, if the Service reaches such
a conclusion, it would not “walk away from its obligations under the law” but would
instead follow applicable legal requirements and procedures in reaching a final deci-
sion and carrying out the necessary conservation and management actions.

With regard to funding, the Service and other agencies typically do not seek spe-
cific earmarks for money for individual actions, such as those referred to in the
question. In any event, the Service would not be allowed to seek funding to under-
take an action that would violate section 7(a)(2) of the Endangered Species Act.

No commercial fishing interests have been “put out of business” because of the
translocation law. To the extent commercial fishing interests are experiencing finan-
cial difficulties, their problems are the result primarily of years of unsustainable
harvesting practices and the effects of coastal pollution and habitat degradation. De-
fenders of Wildlife and other environmental groups have been exploring with com-
mercial fishing groups various ways to address the common concern over coastal
pollution and habitat degradation, which are problems that pose a serious threat to
marine wildlife and the livelihood of fishing businesses.

The experience with the sea otter translocation law has had no effect on the inter-
est of private parties to support Endangered Species Act conservation programs. As
the record of the Endangered Species Act implementation demonstrates, the private
sector has responded well to species conservation efforts when appropriate regu-
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latory and other incentives are available. Such voluntary participation post-dates
the southern sea otter translocation program.

Today, the southern sea otter continues to face a number of serious threats. These
include, as identified in the Recovery Plan: habitat degradation (oil spills ans other
environmental contaminants which lead to infectious disease) and human take (in-
cluding shooting, entanglement in fishing gear, and harassment) and food resource
limitations. Just as the Endangered Species Act helped bring the sea otter to the
point of its current population size and expanded distribution, it is continuing to
play a critically important role in moving forward with actions to hopefully achieve
full recovery. Foremost among these is the implementation of the recovery plan,
which is being carried out by a recovery implementation team representing all af-
fected stakeholders. In addition, important research is underway, as directed by
that plan in an effort to identify and halt the current threats to species recovery.

(19) How many species currently listed under the ESA are species that are
not found in the United States? Why is it necessary to list species
under the ESA that are not found in the United States? If the concern
is about trade in those species, doesn’t CITES provide the necessary
[sic]

As of May 12, 2007, the U.S. Fish and Wildlife Service identifies 567 species found
in other countries that are listed under the Endangered Species Act. One favorable
conservation consequence of listing these species under the Endangered Species Act
is that federal agencies are required under section 7 to ensure that they do not au-
thorize, fund, or carry out actions in other nations that would be likely to jeopardize
these species’ continued existence. Also, by listing foreign species under U.S. law,
it can provide the necessary impetus for the parties to CITES to add a species to
an appendix under the treaty and regulate international trade in that species.

The CHAIRMAN. Thank you. Dr. Grifo.

STATEMENT OF DR. FRANCESCA T. GRIFO, SENIOR SCIENTIST
AND DIRECTOR OF SCIENTIFIC INTEGRITY PROGRAM,
UNION OF CONCERNED SCIENTISTS

Ms. GRIFO. Good morning. My name is Francesca Grifo, and I am
a Senior Scientist and Director of the Scientific Integrity Program
at the Union of Concerned Scientists, a leading science-based non-
profit working for a healthy environment and a safer world. I am
also a biologist.

Thank you, Mr. Chairman, Ranking Member Sali, and Members
of the Committee, for the opportunity to speak to you about the
problem of political interference in the work of Federal scientists.

In March 2006, almost 6,000 biologists wrote a letter asking Con-
gress to protect the integrity of science in the implementation of
the Endangered Species Act. One of the act’s great strengths is its
foundation in sound scientific principles, and its reliance on the
best available science. The biologists urged that objective scientific
information and methods be used in listing species; that the habi-
tat needs of endangered species are scientifically well informed;
and that the Endangered Species Act standard of best available
science must rely on impartial scientific experts.

Losing species means losing the potential to solve some of hu-
manity’s most intractable problems, including hunger and disease.
The Endangered Species Act is more than just a law—it is the ulti-
mate safety net in our life support system.

Unfortunately, time and again science has conflicted with polit-
ical goals. Americans lose and politics wins. At the Fish and Wild-
life Service science itself appears to be endangered. More than
12,000 scientists, including 52 Noble Laureates, have signed a sci-
entist statement condemning political interference in science. UCS
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has compiled over 70 examples of the misuse of science in its A to
Z Guide to Political Interference in Science.

In 2005, in an attempt to assess the state of science at the Fish
and Wildlife Service, UCS and public employees from Environ-
mental Responsibility surveyed more than 1,400 Fish and Wildlife
scientists. The scientists reported that pressure to alter scientific
reports for political reasons has become pervasive. At field offices
around the country, Fish and Wildlife scientists tell of being asked
to change scientific information, remove scientific facts, or come to
conclusions that are not supported by the science.

More than half of all our respondents, and that is 233 scientists,
knew of cases where commercial interests have inappropriately in-
duced the reversal or withdrawal of scientific conclusions or deci-
sions through political intervention, and more than two out of three
staff scientists—again that was 303 scientists—and nearly nine out
of ten scientist managers—knew of cases where U.S. Department
of the Interior political appointees have injected themselves into ec-
ological service’s determinations.

More than four out of five, that is 351 scientists, said that fund-
ing to implement the Endangered Species Act is inadequate. All
those numbers should be zero.

One scientist noted that, “I have been through the reversal of
two listing decisions due to political pressure. Science was ignored,
and worse, manipulated to build a bogus rationale for reversal of
listing decisions.”

Another remarked that, “Department of the Interior officials
have forced changes in Service documents, and worse, they have
forced upper level managers to say things that are incorrect.”

While a third scientist wondered, “Why can’t we be honest when
science points in one direction but political reality results in mak-
ing a decision to do otherwise? Morale and credibility will improve
if we are honest, rather than trying to twist the science to make
politicians happy.”

These survey results illustrate an alarming disregard for sci-
entific facts among the political appointees entrusted to protect
threatened and endangered species. There is evidence of politics
trumping science in the listing of the Greater Sage Grouse, the
Gunnison Sage Grouse, Gunnison’s Prairie Dog, Roundtail Chub,
Tabernaemontana Rotensis, Trumpeter Swan, and the White-tailed
Prairie Dog. Politics won in the critical habitat designation of the
Bull Trout, the Florida Panther, the Marbled Murrelet, the Pallid
Sturgeon, Piping Plover, Interior Least Tern, Red Frog, and Salm-
on and Steel Head, and these lists are illustrative, not exhaustive.

The Union of Concerned Scientists urges this Committee to enact
reforms. To ensure the work of Federal scientists will not be sub-
ject to political manipulation, the Department of the Interior
should increase transparency in the decisionmaking process to ex-
pose the manipulation of science, and make other political ap-
pointees think twice before altering or distorting documents.

Open communication among scientists is one of the pillars of the
scientific method. Department of the Interior scientists should be
free to disseminate their research results. Interior should adopt
media and communication policies that ensure taxpayer-funded sci-
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entific research is accessible to Congress, the media, and the pub-
lic. Scientists should be proactively made aware of these rights.

I want to thank the House for approving the Whistle Blower Pro-
tection Enhancement Act. It is now time for the Senate to act on
this important piece of legislation.

Finally, there are three immediate actions: Secretary Kemp-
thorne should send a clear message to all political appointees that
substituting opinions for science is unacceptable. In light of the
demonstrated pervasiveness of political interference in the Endan-
gered Species Act decisions during the past years, Interior should
engage in a systematic review of all Bush Administration decisions
to ensure that the science was not altered or distorted. At the very
least, Secretary Kempthorne should require an immediate re-eval-
uation of decisions where political interference has been exposed.

Given the number of recent attempts to undermine the Endan-
gered Species Act science by Members of Congress and political ap-
pointees, congressional committees of jurisdiction must act to safe-
guard the role of science in protecting highly imperiled species.

We look forward to working with the 110th Congress on bipar-
tisan legislation, and other reforms to address this issue. Thank
you very much. I will be happy to answer questions.

[The prepared statement of Ms. Grifo follows:]

Statement of Francesca T. Grifo, Ph.D., Senior Scientist with the
Union of Concerned Scientists Scientific Integrity Program

This testimony is presented by Dr. Francesca Grifo, Senior Scientist with the
Union of Concerned Scientists (UCS), a leading science-based nonprofit working for
a healthy environment and a better world. The full testimony is submitted for the
record. Dr. Grifo will summarize her statement for the Committee on the problem of
political interference in the work of federal government scientists. This written testi-
mony contains an overview of the problem of political interference in science, a sum-
mary of the UCS survey of U.S. Fish and Wildlife Service (FWS) scientists, a sum-
mary of documented abuses of science in Endangered Species Act decisions, and rec-
ommended government reforms needed to restore scientific integrity to the federal pol-
icy making process.

Chairman Rahall, Ranking Member Young, and Members of the Committee, the
Union of Concerned Scientists appreciates the opportunity to testify today on an ex-
tremely important issue—the federal government’s implementation of the Endan-
gered Species Act and whether the science used to enforce the law has been com-
promised.

In 1972, President Richard Nixon asked Congress to pass “a stronger law to pro-
tect endangered species of wildlife.”! But over the years, the law’s lofty goals have
been compromised. Indeed, in March 2006, 5,738 biologists wrote a letter asking
Congress to protect the integrity of science in the implementation of the Endangered
Species Act.2 “One of the great strengths of the Endangered Species Act is its foun-
dation in sound scientific principles and its reliance on the best available science,”
their letter states. The biologists urged that “objective scientific information and
methods” should be used in listing species, that the habitat needs of endangered
species are “scientifically well-informed” and that the Endangered Species Act
standard of “best available science” must rely on “impartial scientific experts.”

“Losing species means losing the potential to solve some of humanity’s most in-
tractable problems, including hunger and disease,” the biologists concluded. “The
Endangered Species Act is more than just a law—it is the ultimate safety net in
our life support system.”

Unfortunately, time and time again, when scientific knowledge has seemed to be
in conflict with its political goals, the current administration has manipulated the
process through which science enters into its decisions. At many federal agencies

I Michael J. Bean, “Endangered species, endangered act?” Environment, 1 Jan. 1999.

2“Letter from Biologists to the U.S. Senate Concerning Science in the Endangered Species
Act.” March 2007. Available online: http:/www.ucsusa.org/scientific _integrity/restoring/science-
in-the-endangered.html.
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and departments, including the Department of the Interior, this has been accom-
plished by placing people who are professionally unqualified or who or who have
clear conflicts of interest in official posts and on scientific advisory committees; by
censoring and suppressing reports by the government’s own scientists, and by actu-
ally omitting or distorting scientific data.

Scientific Integrity

Successful application of science has played a large part in the policies that have
made the United States of America the world’s most powerful nation and its citizens
increasingly prosperous and healthy.

Although scientific input to the government is rarely the only factor in public pol-
icy decisions, scientific input should always be weighted from an objective and im-
partial perspective. Presidents and administrations of both parties have long ad-
hered to this principle in forming and implementing policies. Recent actions, how-
ever, threaten to undermine this legacy by preventing the best available science
from informing policy decisions. UCS has compiled over seventy examples in its A
to Z Guide to Political Interference in Science.3

The misuse of science has occurred across a broad range of issues such as child-
hood lead poisoning, toxic mercury emissions, climate change, reproductive health,
and nuclear weapons. Experts at the Food and Drug Administration (FDA) charged
with ensuring the safety of our food and drug supply, report being pressured to alter
their scientific conclusions. Scientists nominated to serve on scientific advisory
boards report being asked about their political leanings. And scientists studying cli-
mate change have been effectively barred from communicating their findings to the
news media and the public.

Misrepresenting and suppressing scientific knowledge for political purposes can
have serious consequences. For example, the FDA had pronounced the pain medica-
tion Vioxx safe, but as many as 55,000 Americans died before it was withdrawn
from the market. 4

This misuse of science has led Russell Train, the EPA administrator under Presi-
dents Nixon and Ford, to observe: “How radically we have moved away from regula-
tion based on independent findings and professional analysis of scientific, health
and economic data by the responsible agency to regulation controlled by the White
House and driven primarily by political considerations.”>

On February 18, 2004, 62 preeminent scientists articulated these concerns in a
statement titled “Restoring Scientific Integrity in Policy Making.”¢ In this state-
ment, the scientists charged the Bush administration with widespread and unprece-
dented “manipulation in the process through which science enters into its decisions.”

In the years since the statement was released, more than 12,000 scientists have
signed on to the scientists’ statement. Signers include 52 Nobel laureates, 63 Na-
tional Medal of Science recipients, and 195 members of the National Academy of
Sciences. A number of these scientists have served in multiple administrations, both
Democratic and Republican, underscoring the unprecedented nature of the current
level of political interference in science. Individual scientists have been joined by
several major scientific associations, including the American Association for the Ad-
vancement of Science, the American Public Health Association, the American Geo-
physical Union, and the Ecological Society of America, which have addressed the
problem at society wide meetings and have begun to investigate how to defend
science from political interference.

Voices of Fish and Wildlife Service Scientists

Political interference has been pronounced in those federal agencies tasked with
implementing the Endangered Species Act.

In 2005, UCS and Public Employees for Environmental Responsibility (PEER) dis-
tributed a 42-question survey to more than 1,400 Fish and Wildlife Service (FWS)
biologists, ecologists, botanists and other science professionals working in Ecological
Services field offices across the country to obtain their perceptions of scientific integ-
rity within the FWS, as well as political interference, resources and morale. Nearly
30 percent of the scientists returned completed surveys, despite agency directives
not to reply—even on personal time.

The scientists reported that pressure to alter scientific reports for political reasons
has become pervasive at the U.S. Fish and Wildlife Service. At field offices around

3 Available Online: http://www.ucsusa.org/atoz.html.

4Dr. David Graham, Testimony to the Senate Finance Committee, 18 November 2004.

5Russell E. Train, “The Environmental Protection Agency just isn’t like it was in the good
old (Nixon) days.” www.girstmagazine.com, September 22, 2003.

6 Available Online: http:/www.ucsusa.org/scientific integrity/interference/scientists-signon-
statement.html.
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the country, Fish and Wildlife scientists tell of being asked to change scientific in-
formation, remove scientific facts or come to conclusions that are not supported by
the science.

1. Political Interference with Scientific Determinations

Large numbers of agency scientists reported political interference in scientific de-

terminations.

e Nearly half of all respondents whose work is related to endangered species sci-
entific findings (44 percent) reported that they “have been directed, for non-sci-
entific reasons, to refrain from making jeopardy or other findings that are pro-
tective of species.” One in five agency scientists revealed they have been in-
structed to compromise their scientific integrity—reporting that they have been
“directed to inappropriately exclude or alter technical information from a FWS
scientific document,” such as a biological opinion;

e More than half of all respondents (56 percent) knew of cases where “commercial
interests have inappropriately induced the reversal or withdrawal of scientific
conclusions or decisions through political intervention;” and

e More than two out of three staff scientists (70 percent) and nearly nine out of
10 scientist managers (89 percent) knew of cases “where U.S. Department of the
Interior political appointees have injected themselves into Ecological Services
determinations.” A majority of respondents also cited interventions by Members
of Congress and local officeholders.

1I. Negative Effect on Wildlife Protection

While a majority of the scientists indicated that agency “scientific documents gen-
erally reflect technically rigorous evaluations of impacts to listed species and associ-
ated habitats,” there is evidence that political intrusion has undermined the FWS’s
ability to fulfill its mission of protecting wildlife from extinction.

e Three out of four staff scientists and even higher proportions of scientist man-
agers (78 percent) felt that the FWS is not “acting effectively to maintain or
enhance species and their habitats, so as to avoid possible listings under the
Endangered Species Act;”

e For those species already listed as threatened or endangered under the ESA,
more than two out of three scientists (69 percent) did not regard the FWS as
effective in its efforts toward recovery of those listed species;

e Nearly two out of three scientists (64 percent) did not feel the agency “is moving
in the right direction;” and

e More than two-thirds of staff scientists (71 percent) and more than half of sci-
entist managers (51 percent) did not “trust FWS decision makers to make deci-
sions that will protect species and habitats.”

II1. Chilling Effect on Scientific Candor

Agency scientists reported being afraid to speak frankly about issues and felt con-

strained in their roles as scientists.

e More than a third (42 percent) said they could not openly express “concerns
about the biological needs of species and habitats without fear of retaliation”
in public while nearly a third (30 percent) did not feel they could do so even
inside the confines of the agency;

e Almost a third (32 percent) felt they are not allowed to do their jobs as sci-
entists; A significant minority (19 percent) reported having “been directed by
FWS decision makers to provide incomplete, inaccurate or misleading informa-
tion to the public, media or elected officials;” however,

e Scientific collaboration among FWS scientists, academia and other federal agen-
cy scientists appears to be relatively untainted by this chilling effect, with a
strong majority (83percent) reporting they felt free to collaborate with their col-
leagues on species and habitat issues.

IV. Resources and Morale

While we cannot ascribe low staff morale to any one cause, the tenor of staff re-
sponses and their level of concern about a misuse of science are cause for concern.

e Half of all scientific staff reported that morale is poor to extremely poor and
only 0.5 percent rated morale as excellent;

e More than nine out of ten (92 percent) did not feel that the agency “has suffi-
cient resources to adequately perform its environmental mission;” and

e More than four out of five (85 percent) said that funding to implement the En-
dangered Species Act is inadequate.
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In Their Own Words

As part of the survey, the scientists were also asked how best to improve the in-
tegrity of scientific work at Fish & Wildlife—two-thirds of respondents provided
written responses. By far the concern mentioned most often was political inter-
ference. The scientists’ words paint a vivid picture of political misuse of science.

One scientist noted that “I have been through the reversal of two listing decisions
due to political pressure. Science was ignored...and worse manipulated to build a
bogus set of rationale for reversal of these listing decisions.”

Another remarked that “[r]ecently, DOI officials have forced changes in Service
documents, and worse, they have forced upper-level managers to say things that are
incorrect...,” while a third explained that “As it stands, [fish and wildlife] regional
headquarters, [the Interior Department] and White House leadership are so hostile
to our mission that they will subvert, spin or even illegitimize our findings.”

One biologist wondered “Why can’t we be honest when science points in one direc-
tion but political reality results in [the agency] making a decision to do otherwise?
Morale and credibility will improve if we are honest rather than trying to twist
science to make politicians happy.”

These survey results illustrate an alarming disregard for scientific facts among
the political appointees entrusted to protect threatened and endangered species. The
ESA requires the best available science be used as the basis for listing and recovery

ecisions.

Abuse of Endangered Species Science

In our A to Z Guide to Political Interference in Science, the Union of Concerned
Scientists has documented specific instances where endangered species data has
been compromised.’ The following examples address two fundamental facets of the
ESi%h dte:cisions to list a species as endangered or threatened; and designation of crit-
ical habitat.

Listing Decisions
Greater Sage Grouse

Julie MacDonald, the former Deputy Assistant Secretary for Fish and Wildlife and
Parks at DOI, also interfered with the science behind the proposed listing of the
Greater sage grouse, a highly threatened ground bird in the American west. A par-
tial copy of Ms. MacDonald’s edits and commentary on a scientific review by agency
biologists of the state of scientific knowledge of the bird and its habitat was ob-
tained by the New York Times. Many of her comments challenged specific state-
ments made by biologists, questioned the methodology behind studies, and dis-
missed conclusions without providing a scientific basis for her criticism. Her base-
less interference cast enough doubt on the status of the greater sage grouse that
an expert panel recommended against listing the bird for protection.

Gunnison Sage Grouse

Gunnison Sage grouse have experienced significant declines from historic num-
bers; only 4,000 breeding individuals remain in southwestern Colorado and south-
eastern Utah. FWS biologists and field staff were prepared to list the Gunnison sage
grouse as endangered and designate a critical habitat, when the ESA listing for this
distinct species was abruptly delayed and eventually reversed by Julie MacDonald
and other Department of the Interior officials. These officials greatly edited the sci-
entific reports of the scientists, reducing the substantial listing proposal to a mere
outline of information, and finally concluded on a “not warranted” listing for this
imperiled bird.

Gunnison’s Prairie Dog

The Gunnison’s prairie dog, a distinct species from the white-tailed prairie dog,
had 90% of its historical range in Arizona, New Mexico, Utah, and Colorado, re-
duced by the combined pressures of oil and gas drilling, urban sprawl, sylvatic
plague, and continued shooting and poisoning. Preliminary studies by FWS sci-
entists showed that the Gunnison’s prairie dog was a candidate for ESA listing until
exp(llicit orders from Julie MacDonald reversed their decision and precluded further
study.

Roundtail Chub

The Roundtail Chub of the lower Colorado River Basin was concluded to be a dis-
tinct population segment by the FWS scientists studying the fish from the field

7Supporting documentation detailing these examples of political interference in science is
available at: http://www.ucsusa.org/atoz.html.
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office of Arizona, but the pending decision was reversed by FWS officials. The ex-
tinction of this population segment, which is imperiled by a combination of non-na-
tive fish introductions and degradation of its stream and river habitat, would result
in the species being eliminated from roughly a third of its range.

Tabernaemontana rotensis, a rare island tree

Approximate thirty plants remain of the species Tabernaemontana rotensis, a
medium-sized tree with white flowers and orange-red fruit that grows in the North-
ern Mariana Islands. In 2000, the FWS published a rule recognizing T. rotensis as
a species and proposing to list it as an endangered species, but this decision was
reversed by the Department of the Interior in April 2004. Documents show that DOI
decision was influenced by comments from the Air Force, which manages the lands
upon which T. rotensis is primarily found. This decision runs counter to the rec-
ommendations of the Pacific Islands office of FWS, the primary scientists that work
on the species, and the peer reviewers of the proposed rule, who all supported list-
ing, and to virtually all of the published literature.

Trumpeter Swan

According to documents released through the Freedom of Information Act, as well
as testimony from consulting scientists, then FWS director Steve Williams based de-
cisions concerning the status of rare trumpeter swans on a scientifically flawed re-
port that lacked outside peer review and seriously misrepresented another study.
The attempt to list the imperiled trumpeter swans in Montana, Wyoming, and Idaho
as a distinct population segment from the plentiful tundra swans of the same region
would have forced the FWS to halt the popular swan hunting season in Utah. A
formal complaint from PEER prompted director Steve Williams to convene a sci-
entific panel to review the matter; the panel concluded that the FWS documentation
was inadequate for use in a species determination. Williams overruled the panel’s
decision and continued to refuse protection to the trumpeter swan.

White-Tailed Prairie Dog

The white-tailed prairie dog is suffering severe declines, having vanished from 92
percent of its historical habitat in higher-elevation grasslands across the western
half of Wyoming, western Colorado, eastern Utah, and southern Montana. Docu-
ments show that then Assistant Secretary MacDonald directly tampered with a sci-
entific determination by FWS biologists that the white-tailed prairie dog could war-
rant Endangered Species Act protection, and further, prevented the agency from
fully reviewing the animal’s status. Specifically, she changed scientific conclusions,
and added erroneous scientific information, and ordered the finding to be changed
from positive to negative.

Critical Habitat Designation

Bull Trout

Officials at the U.S. Fish and Wildlife Service deleted chapters detailing the eco-
nomic benefits of protecting the bull trout, a threatened species in the Pacific North-
west, from an independent and peer-reviewed cost analysis of establishing a critical
habitat for the species. The final published report included no material on the esti-
mated $215 million in economic benefits, and exaggerated the $230 to $300 million
in costs estimated by the researchers. These costs would primarily fall on hydro-
power, logging, and highway construction. White House officials claimed that the
methodology of including benefits with costs in a financial analysis was discouraged,
despite having used the same methodology themselves to justify administration-sup-
ported policies.

Florida Panther

According to FWS biologist Andrew Eller, Jr., FWS officials have knowingly used
flawed science in the agency’s assessment of the endangered Florida panther’s habi-
tat and viability in order to facilitate proposed development in southwest Florida.
Eller says agency officials knowingly inflated data about panther population viabil-
ity by erroneously assuming that all known panthers are breeding adults, dis-
counting juvenile, aged, and ill animals. They have also minimized assessments of
the panthers’ habitat needs by equating daytime habitat use patterns (when the
panther is at rest) with nighttime habitat use patterns (when the panther is most
active). An independent scientific review team has confirmed that the information
disseminated by the FWS about the Florida Panther contains serious errors.

Marbled Murrelet

The Bush administration overruled the opinions of its own government scientists
in deciding that the marbled murrelet in California, Oregon, and Washington was
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not genetically or ecologically distinct from bird populations in Canada and Alaska.
These birds were listed as threatened under the Endangered Species Act in 1992,
as they were disappearing rapidly from the three northwestern states as their coast-
al forest habitat came under pressure from human development and logging. In a
review of the bird’s status, prompted by the trade group American Forest Resource
Council, the regional offices of the FWS argued that the murrelet of the Pacific
Northwest was ecologically distinct from its cousins in Canada. However, the federal
FWS ignored these scientists and moved to reduce its protected habitat by 95% and
eventually initiated plans to delist the bird.

Pallid Sturgeon, Piping Plover and Interior Least Tern

In late 2000, a group of scientists that that been studying the flow of the Missouri
river concluded a ten year, independently reviewed study recommending a river
management system mimicking natural seasonal fluctuations. The scientists con-
tended that such a river plan would comply with the Endangered Species Act by
helping to protect two species of birds (the threatened piping plover and the endan-
gered interior least tern) and one species of fish (the endangered pallid sturgeon).
However, the Bush administration intervened by creating a new team of scientists
who worked under incredibly short deadlines, contained only two of the original 15-
member river review team, and eventually released an “amendment” to the original
document which was not subject to peer-review. The conclusion of the new team
greatly softened the recommendation for river flow, and also insisted that the
changes in water level would only affect the sturgeon.

Red Frog

In April 2006, the FWS finalized plans to reduce by nearly 90 percent the critical
habitat set aside for the protection of a rare species of California frog. According
to FWS, a new analysis had shown that the cost of maintaining the original critical
habitat for the red-legged frog was too high and would unfairly burden homeowners
and ranchers. But the analysts who made the cost estimates argued that the num-
bers were skewed, since they were not permitted to factor in any monetary benefits
of protecting the land.

Salmon

A panel of scientific experts found that there was a strong scientific basis for ex-
cluding hatchery-raised fish when measuring the size of wild salmon populations in
the Pacific Northwest. Such population counts are central to determining protection
status and habitat needs under the Endangered Species Act. This central rec-
ommendation was deleted from the final report of the advisory committee. As the
panel’s lead scientist, Robert Paine, put it, “The members of the panel were told to
either strip out our recommendations or see our report end up in a drawer.” The
Bush administration subsequently released new determinations which combine
hatchery and wild fish, thus inflating the population counts of several endangered
or threatened naturally spawning fish. The removal of the extensive, up-to-date sci-
entific record compiled by the advisory committee leaves these populations open to
legal challenges calling for their delisting.

Strategies To Weaken The ESA

Just this year, the Administration has attempted to weaken the ESA in ways that
undermined the original intent of the ESA as passed by Congress. In March 2007,
for example, the Department of the Interior’s Office of Solicitor sent out a memo
responding to questions raised by the FWS about the definition of an “endangered
species”—an issue that had been raised in a 2001 federal appellate court decision.
The troubling memo concludes that when considering whether a species is endan-
gered, government officials only have to consider its jeopardy in the current habitat
it occupies, not its historical range. 8

Thirty-eight biologists were so concerned about the potential impact of this memo
that they sent a letter to Interior Secretary Dirk Kempthorne and warned that the
memo’s conclusions “will have real and profoundly detrimental impacts on the con-
servation of many species and the habitat on which they depend.” The letter states,
“Congressional intent about the act is clear: The Endangered Species Act is in-
tended to allow species to be restored throughout large portions of their former
range.”®

8“The Meaning of “In Danger of Extinction Throughout All or a Significant Portion of its
Range,” Memo to Director, U.S. Fish and Wildlife Service from the Office of the Solicitor, United
States Department of the Interior, 16 Mar. 2007.

o Letter to Secretary Dirk Kempthorne regarding proposed changes to the Endangered Species
Act, 30 Apr. 2007.
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Systemic Problems Require Systemic Solutions

The problem of political interference in science will not be solved by a new Admin-
istration or the resignation of additional political appointees. There will always be
pressure on elected officials from special interests to weaken environmental laws.
For that reason the Union of Concerned Scientists urges this committee to enact
systemic reforms:

Transparency in Scientific Decisions

Scientists at the FWS recommended more transparency in the decisions making
process. Said one FWS biologist, “Plac[e] much more scrutiny on the decision-mak-
ing process between the draft scientific document and the final decision. The work
is great until it hits the supervisory chain, and then things are dropped, changed,
altered (usually without written record) and then finalized with dismissive re-
sponses to concerns.”

To ensure the work of federal scientists will not be subject to political manipula-
tion, the Department of the Interior should increase transparency in the decision-
making process to expose manipulation of science and make other political ap-
pointees think twice before altering or distorting scientific documents. We make the
following recommendations:

e The DOI should publish a statement explaining the scientific rationale for each
listing decision and recovery plan. The statement should justify and defend how
FWS staff reconcile scientific and economic data to make the final decision. The
statement must include the scientific documentation that went into the decision
and the names of the FWS employees and officers involved in the process.

o If FWS scientists have significant concerns with or criticisms of the decision,
they must also be able to submit a statement explaining their disagreement.
This would provide them with an opportunity to make their concerns public and
provide FWS with an opportunity to explain how they have addressed the con-
cerns or why they are not significant.

e DOI should establish a formal and independent scientific review board for agen-
cy policies and decisions.

Scientific Freedoms

Scientists should be allowed basic freedoms to carry out their work and keep up
with advances in their field. One FWS scientist recommended, “Encouragling] sci-
entists to keep abreast of scientific information (e.g., Membership in professional so-
cieties, pay for them to attend proflessional] meetings) and allowing scientists to do
their job-make sure they can focus on getting the science right before they are
bombarded with the social, political and economic angles that come with each issue.”

e DOI scientists should be free to publish their tax-payer funded research in peer-

reviewed journals and other scientific publications and be able to make oral
presentations at professional society meetings. The only exception should be if
the publication or presentation of the research is subject to Federal export con-
trol, national security, or is proprietary information.

Scientific Communication

Open communication among scientists is one of the pillars of the scientific meth-
od. For society to fully reap the benefits of scientific advances, information must
also flow freely among scientists, policy makers, and the general public. The federal
government must respect the constitutional right of scientists to speak about any
subject, including policy-related matters and those outside their area of expertise,
so long as the scientists make it clear that they do so in their private capacity, and
such communications do not unreasonably take from agency time and resources. Sci-
entists should be proactively made aware of these rights and ensure they are exer-
cised at their agencies.

e DOI should adopt media and communication policies that ensure tax-payer
funded scientific research is open and accessible to Congress, the media, and
the public. The policy should:

O Affirm that scientists and other staff have the fundamental right to express
their personal views, provided they specify that they are not speaking on
behalf of, or as a representative of, the agency but rather in their private
capacity.

O Create an internal disclosure system to allow for the confidential reporting
and meaningful resolution of inappropriate alterations, conduct, or conflicts
of interest that arise with regard to media communications.

O Include provisions to actively train staff and post employee rights to scientific
freedom in all workplaces and public areas.
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Whistleblower Rights

In the past, scientists who have attempted to disclose political interference with
science have been found ineligible for whistleblower protection. Under the Whistle-
blower Protection Enhancement Act, H.R. 985, which recently passed in House of
Representatives, these disclosures are protected. Whistleblower protections for sci-
entists who report abuse of science would help ensure that basic scientific freedoms
of federal scientists are respected.

e Congress should pass the Whistleblower Enhancement Act, which would give
federal scientists the right to expose political interference in their research
without fear of retribution. The House has approved this measure, and it’s time
for the Senate to act.

e DOI scientists who provide information or assist in an investigation regarding
manipulation or suppression of scientific research should be given adequate pro-
tection from retaliation.

e DOI should fully investigate any retaliatory actions against a scientist who ex-
presses their concerns within or outside of the agency.

Immediate Actions

There are several immediate actions that the Interior Department and Congress
should take to prevent political interference in science and reinforce the scientific
foundation of the Endangered Species Act:

e Interior Department Secretary Dirk Kempthorne should send a clear message

to all political appointees that substituting opinions for science is unacceptable.

e In light of the demonstrated pervasiveness of political interference in Endan-
gered Species Act decisions during the past several years, the Interior Depart-
ment should engage in a systematic review of all Bush administration decisions
to ensure that the science behind those decisions was not altered or distorted.
At the very least, Secretary Kempthorne should require an immediate reevalua-
tion of decisions where political interference has been exposed.

e Given the number of recent attempts to undermine the scientific underpinnings
of the Endangered Species Act by Members of Congress and political ap-
pointees, congressional committees of jurisdiction must act to safeguard the role
of science in protecting highly imperiled species.

Restoring Scientific Integrity Throughout Government

In the 109th Congress, the Union of Concerned Scientists strongly supported com-
prehensive legislation to protect fact-based information from distortion in order to
give policymakers the best data on which to make decisions that affect each and
every American.

The “Restore Scientific Integrity to Federal Research and Policymaking Act,”
sponsored in the House by Representatives Henry Waxman (D-CA) and Bart Gordon
(D-TN) drew 80 sponsors. The prime sponsor of its Senate companion was Sen. Rich-
ard Durbin (D-IL).

We look forward to working with the 110th Congress on comprehensive bipartisan
legislation and other reforms to restore scientific integrity to federal policymaking.

The CHAIRMAN. Thank you. Mr. Ruch.

STATEMENT OF MR. JEFF RUCH, EXECUTIVE DIRECTOR,
PUBLIC EMPLOYEES FOR ENVIRONMENTAL RESPONSIBILITY

Mr. RucH. Mr. Chairman and Members, my name is Jeff Ruch,
and I am the Executive Director of Public Employees for Environ-
mental Responsibility, otherwise known as PEER. We are a service
organization for scientists, law enforcement officers, land man-
agers, attorneys, who face crises on environmental issues, and as
such, we act as sort of a giant shelter for battered staff, and in this
context we see the underside of many of these conflicts.

In doing this work, we have interviewed scores of scientists work
on the ESA where we have surveyed hundreds of them. We have
deposed managers under oath in litigation, and we have sparked
and monitored official investigations, and our conclusions are these:

One, is that political manipulation is now thoroughly corrupting
Endangered Species Act science. It has become widespread and it
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has become routine, to the point where even field biologists in re-
mote stations can get a call from a deputy assistant secretary and
be told to change a number. It is extraordinary.

Second, that this political interference, particularly under former
Secretary Gail Norton and her leadership team, Craig Manson,
Paul Hoffman, Julie MacDonald, none of them had scientific back-
grounds, was directed from the top, and included and was enforced
by kind of a dissemble to succeed policy in which the perpetrators
of fraud were promoted, and scientists who persisted in disclosing
inconvenient facts were ostracized, marginalized, or in extreme
cases, fired.

Finally, that these problems are not limited to the Department
of the Interior. The surveys and other work we have done in
NOAA, NOAA Fisheries, finds just as extensive, if not more, in-
tense political interference with the work that they are doing.

Now, to me, I was somewhat surprised when I read Ms.
Scarlett’s testimony that she did not mention Julie MacDonald, and
the Department itself has been silent with respect to that par-
ticular affair, and it is unclear whether Interior’s posture is wheth-
er Ms. MacDonald did anything wrong, or whether it was unfortu-
nate that she was caught doing what she was doing.

But the approach of ignoring the elephant in the front row of this
hearing room itself sends a very strong message to people who
work for the Department of the Interior, and that is that political
interference will continue to be tolerated and woe to those that
interfere.

Moreover, it is significant that the Department has announced
no steps to correct the errors that were identified by its own In-
spector General.

I would like to comment for just a second about litigation. The
reason that environmental groups can bring in and win these law-
suits is that they are relying upon the science generated by the
agency’s own specialists. The burden that these groups have to
show, the burden is on the plaintiff. They have to show that the
agency action, they have to show that the Federal government is
acting in an arbitrary and capricious fashion. They must dem-
onstrate that the Federal government’s action has no rational
basis. That is one of the heaviest burdens in jurisprudence.

But the reason these groups consistently win these suits is be-
cause the agency’s own information has been manipulated and it
is difficult to defend before a Federal judge of any political persua-
sion.

Because it is clear that the Department of the Interior has ap-
parently no intention of acting in regard to these matters, we
would urge the Congress to step in, and we would ask that the
Congress take acts to improve accountability, transparency, and in-
tegrity.

In terms of accountability, we would urge that the Committee
focus not only on removing managers that perpetrate these kind of
actions, but also pay some attention to the scientific, political pris-
oners of conscience whose careers have been jeopardized because
they have proceeded with information that is correct but politically
inconvenient.



34

One of the cases we want to draw your attention to is Rex Wahl,
a Bureau of Reclamation biologist who has been sitting at home at
taxpayers’ expense for nine months for the crime of committing
candor in disclosing information about pending Reclamation
projects.

The second thing we would urge is transparency. We would echo
the comments made by Dr. Grifo from the Union of Concerned Sci-
entists, and add one more. NOAA and the Department of Com-
merce are about to adopt a far-ranging, unprecedented gag order
that prevents its personnel from making any kind of statement
that is of official interest, even on their own time, at a scientific
conference, at any place without prior review and approval. We
would think that the Congress should step in and ban these sort
of non-disclosure policies because they are the antithesis of trans-
parency.

Finally, with respect to integrity, we would echo that whistle
blower protection is sorely needed as these scientists have almost
no legal protection when they are just trying to do their jobs. We
would also urge that the Committee legitimize involvement by sci-
entists and professional societies so that efforts to promote integ-
rity of science is no longer considered a conflict of interest as it is
under current policy.

Finally, we would urge that the Congress enforce the laws that
allow members of the Civil Service to directly communicate with
the committees without fear of appraisal. We hope that the Con-
gress takes acts to ensure that taxpayer funds are no longer used
to perpetrate fraud.

[The prepared statement of Mr. Ruch follows:]

Statement of Jeff Ruch, Executive Director,
Public Employees for Environmental Responsibility

Good morning. My name is Jeff Ruch and I am the Executive Director of Public
Employees for Environmental Responsibility (PEER).

PEER is a service organization dedicated to protecting those who protect our envi-
ronment. PEER provides legal defense to federal, state, local and tribal employees
dedicated to ecologically responsible management against the sometimes onerous re-
percussions of merely doing their jobs. In addition, PEER serves as a safe, collective
and credible voice for expressing the viewpoints otherwise cloistered within the cubi-
cles. Headquartered in Washington, D.C., PEER has a network of ten state and re-
gional offices. Most of our staff and board members are themselves former public
employees.

On a daily basis, public employees in crisis contact PEER. In our D.C. office alone,
we average five “intakes” per day. A typical intake involves a scientist or other spe-
cialist who is asked to shade or distort the truth in order to reach a pre-determined
result, such as a favorable recommendation on a project. It is in this context that
PEER hears from scientists working within the U.S. Fish & Wildlife Services (FWS),
as well as the National Marine Fisheries Service (NMFS). My remarks reflect the
input we have received from these scientists who feel unable to openly voice their
concerns.

In this morning’s testimony, I will 1) describe how official manipulation and dis-
tortion of Endangered Species Act (ESA) science has become pervasive; 2) explain
how scientists are often caught in the political crosshairs of their own agency man-
agement with little recourse; and 3) suggest how Congress can ameliorate this state
of affairs.

1. Official Manipulation and Distortion of ESA Science Is Pervasive

I do not mean to suggest that the type of political interference described in this
testimony originated with the present administration. The ESA has been plagued
by politics since its inception.
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In December 1997 PEER published a white paper entitled War of Attrition: Sabo-
tage of the Endangered Species Act by the U.S. Department of the Interior. In that
white paper we detailed political intervention by then-Interior Secretary Bruce Bab-
bitt and his top aides to reverse the findings of agency scientists in eight high-
profile ESA cases. In each case, environmental groups successfully sued Interior and
forced the listing or other action the political intervention was intended to prevent.

The principal difference in the intervening decade is that what was an occasional
event during the Clinton administration is now a daily occurrence. The handful of
cases PEER cited during the Clinton years is dwarfed by the scores of such cases
being reported under the current Bush administration. The cases under Clinton
where politics trumped science appear to have been triggered by complaints from
state governors or other high-profile dynamics. By contrast, under the current Ad-
ministration, political intervention has become a matter of routine.

One of the unique aspects of the ESA is the status it accords to the role “the best
scientific and commercial data available” as either the sole or principal guide for the
Secretary to make determinations relative to the Act [ see, for example, 16 U.S.C.
§1533 (b) (1) (A) and 16 U.S.C. §1536].

From the earliest days of the current Administration, however, there has been a
profound tension between the facts reported to it by civil servants and its political
goals. For example, after promising during her confirmation hearings to faithfully
report the scientific findings of agency specialists, five months later, on July 11,
2001, then-Interior Secretary Gale Norton provided the Congress with a letter that
substantially altered biological findings from FWS concerning effects of oil develop-
ment in the Arctic National Wildlife Refuge. All 17 of the major changes made in
the FWS evaluation by the Secretary or her immediate staff (as no other member
of her leadership team had yet been confirmed) pointed in one direction—to mini-
mize the biological impacts of oil drilling. When questioned about the changes Ms.
Norton ascribed them to typographical errors.

This willingness to rewrite scientific and technical findings to serve political aims
has continued unabated and, by some measures, has accelerated. In 2002, following
a PowerPoint presentation by presidential counselor Karl Rove to Interior political
staff, the scientific determination of water levels needed to support threatened coho
salmon in the Klamath River was suddenly cut in half without any biological anal-
ysis, in violation of the ESA. At the behest of Bureau of Reclamation officials, the
conclusion of a draft biological opinion prepared by a NMFS team was altered to
lower the minimal in-stream flow levels below what the fisheries scientists believed
necessary for the survival of coho salmon in the Klamath River. Late that summer,
the Klamath experienced the largest fish kill in the history of the Pacific Northwest.

In the ensuing years, the political rewrite of ESA scientific documents has become
a routine practice. Last fall, for example, the conclusion of a scientific assessment
on whether the Gunnison’s prairie dog should be listed under the ESA was changed
under orders by a political appointee—Interior Deputy Assistant Secretary Julie
MacDonald, an engineer by training, who has been quite energetic in rewriting bio-
logical opinions. In this case, a draft opinion which found listing of the Gunnison’s
prairie dog to be scientifically warranted sparked this terse e-mailed directive:

“Per Julie please make pd finding negative. Thanks”

In other words, all of the scientific analysis would remain unchanged, only the
conclusion (the positive recommendation) would change. This suggests a blatant, al-
most casual, approach to political interference with ESA science.

At the same time, PEER has received scores of complaints from FWS and NMFS
scientists about similar acts of manipulation. To find out how widespread this expe-
rience was, in 2005, PEER in partnership with the Union of Concerned Scientists
(UCS) surveyed more than 1,400 FWS biologists, ecologists and botanists working
in field offices across the country to obtain their perceptions of scientific integrity
within the agency. The survey had a 30% rate of return and produced some of the
following results:

e Nearly half of all respondents whose work is related to endangered species sci-
entific findings (44%) reported that they “have been directed, for non-scientific
reasons, to refrain from making jeopardy or other findings that are protective
of species.” One in five agency scientists said they have been “directed to inap-
propriately exclude or alter technical information from a FWS scientific docu-
ment”;

e More than half of all respondents (56%) cited cases where “commercial interests
have inappropriately induced the reversal or withdrawal of scientific conclu-
sions or decisions through political intervention”; and

e More than a third (42%) said they could not openly express “concerns about the
biological needs of species and habitats without fear of retaliation” in public
while nearly a third (30%) felt they could not do so even inside the confines of
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the agency. Almost a third (32%) felt they are not allowed to do their jobs as
scientists.

In essays submitted on the topic of how to improve integrity at FWS, many biolo-
gists cited Julie MacDonald by name. Most essays, however, were couched in more
general terms:

e “We are not allowed to be honest and forthright, we are expected to rubber
stamp everything. I have 20 years of federal service in this and this is the worst
it has ever been.”

e “I have never seen so many findings and recommendations by the field be
turned around at the regional and Washington level. All we can do at the field
level is ensure that our administration record is complete and hope we get sued
by an environmental or conservation organization.”

e “Recently, [Interior] officials have forced changes in Service documents, and
worse, they have forced upper-level managers to say things that are incor-
rect...It’s one thing for the Department to dismiss our recommendations, it’s
quite another to be forced (under veiled threat of removal) to say something
that is counter our best professional judgment.”

Later that year, the two groups surveyed 460 NMFS scientists charged with ad-
ministering the ESA. More than a quarter (27%) of the scientists returned the sur-
veys with even more disturbing results:

e An even stronger majority (58%) knew of cases in which high-level Commerce
Department appointees or managers “have inappropriately altered [NMFS] de-
terminations;”

e More than one third (37%) have “been directed, for non-scientific reasons, to re-
frain from making findings that are protective” of marine life; and

e Nearly one in four (24%) of those conducting such work reported being “directed
to inappropriately exclude or alter technical information from a...scientific docu-
ment.”

In essays submitted on the topic of how to improve the integrity of scientific work
at the agency, the predominant concern raised by the NMFS scientists was political
interference:

e “It seems that we are encouraged to think too much about the consequences and
how to get around them, rather than just basing our recommendations on the
best available data.”

e “[I]t is not uncommon to be directed to not communicate debates in writing. I
have also seen written documents that include internal discussions/debate pur-
posefully omitted from administrative records with no valid reasoning.”

e “Removing the implication that an ESA Section 7 Jeopardy determination is
never or almost never justified—this view is frequently held and expressed by
managers. A huge problem is that a Sec. 7 consultation for ESA, whether the
science is good or bad, that does not cause problems for an action agency is not
heartily scrutinized. But a determination that results in more protection for the
species and restricts an agency action or lengthens their timeline is always
scrutinized and pressure may be applied to change the determination even if
valid.”

Not every manipulation of ESA science is blatant. Some are subtle, involving re-
interpretations or technical guidance that on their face appear neutral but are, in
fact, designed to skew scientific results. For example, in January 2005, Dale Hall,
the then-FWS Southwest Regional Director, issued a new policy forbidding biologists
from using wildlife genetics to protect or aid recovery of endangered and threatened
species. As a result, agency biologists are prohibited from even considering unique
genetic lineages in protecting or recovering wildlife in danger of extinction.

By prohibiting consideration of individual or unique populations, Hall’s policy al-
lows FWS to declare wildlife species secure based on the status of any single popu-
lation (even a population in captivity, such as within a zoo). This means the agency
could pronounce species recovered even if a majority of populations were on the
brink of extinction or permit approval of development projects that extirpate whole
populations.

While seemingly neutral on its face, the policy was timed to block the ESA listing
of the Lesser Prairie-Chicken, as well as to water down the recovery plans for the
Mexican Spotted Owl and the Southwest Willow Flycatcher as well as a number of
desert fish species, among other species.

This policy even provoked a rare, though fruitless, internal protest. Then-Moun-
tain-Prairie Regional Director Ralph Morgenweck, attacked the new policy, citing
several examples where genetic diversity has been critical to species’ survival be-
cause it allows wildlife to adapt to emerging threats, diseases and changing condi-
tions. In his memo of protest, Morgenweck stated:
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“I have concerns that the policy could run counter to the purpose of the En-
dangered Species Act to recover the ecosystems upon which endangered and
threatened species depend. It also may contradict our direction to use the
best available science in endangered species decisions in some cases.”

Mr. Morgenweck’s protest was ignored. Shortly thereafter, the author of the pol-
icy, Dale Hall, was nominated and confirmed as the Director of the FWS.

Lastly in this regard, one important measure of the pervasiveness of official sci-
entific fraud and distortion is the high success rate by conservation groups in win-
ning ESA lawsuits against the government. In order for these non-profit groups to
prevail in court, they must show that the federal government acted in an arbitrary
and capricious manner. This is one of the heaviest burdens in civil jurisprudence
in that the plaintiffs must show that the government agency had no rational basis
for its decision.

The way in which these, often small, groups prevail is by showing that the Sec-
retary of Interior or Commerce ignored their own scientists. In other words, ESA
lawsuits against Interior or Commerce are powered almost exclusively by the re-
search generated (and then suppressed or rewritten) by the agency itself.

II. Scientists Are Caught in the Political Crosshairs with Little Recourse

In our experience, biologists in FWS and NMFS typically have little interest in
politics; their passion is the resource. It often comes as quite a shock when they find
themselves caught up in the political winds blowing out of Washington, DC. In those
instances, these specialists are like deer caught in the headlights, not knowing
where to run, as a truck barrels down threatening to flatten their careers.

Compounding the risks is the relative delicacy of scientific careers, which may be
derailed by agency actions that would not trouble other professionals. In some sci-
entific disciplines (particularly those within FWS and NMFS), the “publish or
perish” dynamic means that if an agency prevents the submission of manuscripts
to peer reviewed journals the scientist is put at a (sometimes fatal) competitive dis-
advantage. Being denied permission to attend a professional conference or present
a paper at such a conference can cause grievous career harm. When administered
as punishments these tactics can be quite devastating, but they do not rise to the
legal standard of a “personnel action” within federal civil service law and thus are
very difficult to challenge or review.

On the other hand, some agency tactics for punishing scientists who disclose in-
convenient truths are far from nuanced:

e One Bureau of Reclamation biologist represented by PEER has been home on
paid administrative leave for nine months. His supposed offense was sending
e-mails to federal agencies and an environmental group pointing out problems
in Bureau filings and reports. The biologist, Charles (Rex) Wahl., was also the
agency NEPA (National Environmental Policy Act) coordinator whose job it is
to keep stakeholders informed. Originally, Reclamation proposed to fire Wahl
for being “subversive” and revealing “administratively controlled information.”
This January, the Bureau withdrew those charges and instead proposed dis-
missal on the grounds of causing “embarrassment” for putting the agency in a
“negative light.” For good measure, the Bureau also dismissed his wife, Cherie,
from her temporary clerk-typist position. Meanwhile, Rex Wahl sits at home
and collects his pay;

e A FWS biologist who protested diversion of critical habitat found her e-mail
privileges “suspended” until the end of the fiscal year; and

e A biologist who raised concerns about growing damage cause by off-road vehi-
cles was abruptly removed from that program and re-assigned to a position with
no duties in an office that has no phone or computer.

Unfortunately, wronged federal scientists who seek vindication face steep chal-

lenges.

A. Federal Scientists Have Scant Legal Protection

This Congress is currently reviewing legislation to strengthen the distressingly
weak Whistleblower Protection Act. I will not reiterate the arguments in that debate
except to note that scientists who raise concerns about the quality of studies or the
validity of findings often have no legal protection at all.

In the federal civil service, scientists risk their jobs and their careers if they are
courageous enough to deliver accurate but politically inconvenient findings. For
openers, the practice of “good science” is not recognized as protected activity under
the federal Whistleblower Protection Act, unless 1) the scientist is reporting a fal-
sification or other distortion that violates a law or regulation; or 2) the scientific ma-
nipulation creates an imminent danger to public health or safety.
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Absent those unusual circumstances, a disclosure of a skewed methodology, sup-
pression of key data or the alteration of a data-driven recommendation is treated
as if it were a policy dispute, for which the disclosing scientist has no legal protec-
tion or standing.

In 2003, nearly half of the federal civilian workforce (in the Departments of
Homeland Security and Defense) lost traditional civil service protections. In these
agencies, the emerging management regime resembles a private sector, at-will em-
ployment system. Scientists in these agencies can easily be fired, de-funded, trans-
ferred or otherwise redirected simply because the results of their scientific work
cause political displeasure.

On, May 30, 2006, Justice Samuel Alito cast his first deciding vote in Garcetti
v. Ceballos (126 S. Ct. 1951) which held that public servants have no First Amend-
ment rights in their role as government employees. The central premise of this rul-
ing is public employees per se have no free speech status because their speech is
owned by the government.

The court held that civil servants enjoy First Amendment rights only when they
act outside their work role and go public. Thus, under the Supreme Court’s formula-
tion, telling an inconvenient truth at work allows no constitutional defense against
on-the-job retaliation.

The only protection the Court identified for public servants is whistleblower legis-
lation. Unfortunately, the federal Whistleblower Protection Act has been interpreted
to exclude disclosures made within the scope of duty. Thus, internal agency commu-
nications often lack any legal protection whatsoever—constitutional or statutory.

The only body of law that protects government scientists is the handful of envi-
ronmental statutes, such as the federal Clean Air Act, that protect disclosures made
by any employee, public or private sector, that further the implementation of those
acts. The ESA, however, has no such whistleblower provision. Moreover, the Bush
administration has recently ruled that all but two of the six environmental laws
with such whistleblower provisions are off-limits to federal employees under the doc-
trine of sovereign immunity—based on the old English common law maxim that
“The King Can Do No Wrong.”

B. Agencies Reward Scientific Fraud

Compounding this daunting legal climate is the tendency by the agencies to pro-
mote or reward the very officials who perpetrate the distortions of scientific work.
The reason behind this perverse dynamic seems evident—managers who dissemble
to achieve a pre-determined result are simply doing the bidding of the agency’s top
political appointees. In another context, then-Department of Justice Chief-of-Staff
Kyle Sampson expressed the concept when he testified that the distinction between
politics and performance was “artificial.”

To convey just how widespread this “lie to succeed” culture has become in federal
service, consider two recent examples:

e In 2005, a Commerce Office of Inspector General report found that a key NMFS
biological opinion on the effects of diverting Sacramento River water from the
San Francisco Bay Delta to thirsty Southern California had been improperly al-
tered to find no adverse effects. The responsible party identified by the Inspec-
tor General was one James Lecky, a regional official. Shortly thereafter Mr.
Lecky was promoted to become the agency’s Director of Protected Resources, in
which position he oversees production of all the biological opinions on threat-
ened and endangered species; and

e One of the rare instances in which FWS has admitted that it committed sci-
entific fraud involves use of skewed biology in assessing the habitat needs and
population of the endangered Florida panther (discussed in the following sec-
tion). The central figure in this episode was Jay Slack, the Field Supervisor of
the FWS South Florida Field Office in Vero Beach. Mr. Slack fired the FWS
biologist, Andrew Eller, who had challenged the fraud. Following a whistle-
blower complaint waged by PEER, Mr. Eller was restored to FWS in a court-
house steps settlement. Shortly thereafter, Mr. Slack received a Meritorious
Service Award. Six months later in February 2006, Slack was promoted to serve
as Deputy Regional Director of the FWS Mountain-Prairie Region, responsible
for the eight-state area of Colorado, Montana, Wyoming, Utah, Nebraska, Kan-
sas and the Dakotas.

C. Profiles in Biological Courage

From reports that PEER has received there are regions where political pressure
to change scientific findings is particularly acute. This is not meant to suggest that
other regions do not have these problems, only that further congressional investiga-
tion into this topic would likely find fertile ground in these suppression “hot spots.”
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These hot spots coincide with swelling populations pushing against shrinking wild-
life habitats:

Southwest Florida: The challenges facing federal biologists in South Florida are
almost beyond description. Attached to my testimony is a letter by Ann Hauck on
behalf of the Council of Civic Associations [Attachment I] which conveys how deep-
seated the difficulties in that fast-growing region are.

In that region, FWS biologists are forbidden from issuing ESA “jeopardy letters”—
no matter how destructive the development project. As these new developments
sprawl across the tattered habitat of the endangered Florida panther, avoiding a
finding of jeopardy remains quite a challenge for FWS. The agency had to resort
to using scientific fictions to inflate panther population and inaccurately minimize
habitat needs. Here are some of the fictions which FWS admitted that it employed,
in response to a Data Quality Act challenge filed by PEER and FWS biologist Andy
Eller:

e Relying on daytime habitat use patterns (when the panther is at rest) while ig-

noring nighttime habitat use patterns (when the panther is active);

e Assuming that all known panthers are breeding adults, discounting juvenile,

aged and ill animals; and

e Using population estimates, reproductive rates, and kitten survival rates not

supported by field data.

Then-FWS Director Steven Williams, who made the formal admission of error in
response to the PEER/Eller challenge, resigned the day before it was announced. As
it was announced, the FWS Southeastern Regional Office held a press conference
in which it declared that not one single decision or biological review would change
as a result of the decision.

Pacific Northwest: Fishery biologists in both NMFS and FWS working on issues
involving dams and their management, especially within the Federal Columbia
River Power System, are being subjected to a severe form of cognitive dissonance.
These scientists are being asked to ignore evidence as to the negative effect these
structures are having on listed fish populations and to overestimate the salutary ef-
fect of various mitigation measures.

One FWS biologist has described an impending “biological train wreck” on the Co-
lumbia River, pitting survival of endangered fish populations against rising power
rates and threats of artificially manipulated floods, in describing a concerted effort
by agency officials to obstruct implementation of the ESA.

Southwest: Booming population growth in the arid Southwest is pushing many
species toward extinction but federal recovery plans are tangled in inter-agency and
political conflict. For example, FWS scientists find endangered and threatened fish
of the Gila River basin in Southern Arizona and Western New Mexico continue to
decline because key steps in approved recovery plans are not implemented by their
own agency, particularly control of nonnative game fish managed by the state wild-
life agencies which are supposed to be assisting in federal recovery plan implemen-
tation.

A recovery plan is a basic provision of the Endangered Species Act. It outlines
the steps needed to prevent possible extinction of a federally-listed species and to
restore a healthy self-sustaining species. The recovery plans are sound but there is
no consistent follow-through. The conflicting mandate of the FWS to protect native
fish versus the state wildlife agencies’ promotion of sport fishing has stalemated ef-
fective actions in addressing root causes of the continuing deterioration in the status
of the native species.

In all of the above-described settings, scores of federal scientists are struggling
mightily to respect their professional ethics while maintaining a career in federal
service.

IIT. Congress Can Restore Scientific Integrity

Congress has the ability to address the deterioration in the integrity of official
ESA science. PEER would offer the following recommendations:

A. Insist on Accountability for Political Appointees and Managers

Any progress in this area will be problematic unless those political appointees and
managers who perpetrate scientific fraud or manipulation suffer negative career
consequences. For example, the Interior Department has yet to condemn the conduct
of the recently-resigned Julie MacDonald. The continued silence from Secretary Dirk
Kempthorne sends a strong signal that misrepresenting agency scientific research
is a practice is endorsed by Interior leadership. The posture of Interior appears to
be that unless the interference is publicly exposed in an embarrassing fashion re-
writing scientific documents for non-scientific reasons is a “no-harm-no-foul”
infraction.
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Significantly, the only recent instance in which Interior Department leadership
embraced the concept of scientific integrity has been as a tool to punish what it per-
ceived to be scientists with an agenda. In 2002,

The Washington Times cooked up a scandalous hoax in which the central allega-
tion was that several FWS, U.S. Forest Service and Washington State scientists had
hatched a plot to close large sections of Western public lands by planting phony
samples of fur from the threatened Canada lynx. The Washington Times then at-
tempted to sell ad space to PEER and other environmental groups so that the “other
side” of this story would be printed in their pages.

Despite repeated internal and external investigations that debunked this hoax
(the scientists had sent in outside samples to test the private DNA laboratory but
these samples were never part of the lynx habitat survey), Members of Congress,
abetted by top Interior officials, decried how ESA science had “gotten out of control.”

When the furor died down and the scientists were vindicated, a somewhat sheep-
ish Interior Department published a Code of Scientific Ethics, as a face-saving step
to show that it had done something to ensure that its scientists would never again
go out of control. Although Interior issued a press release with the Code attached,
the Code never appeared within any Interior manuals. There remains broad confu-
sion as to its status, meaning and application.

This semi-official Interior Code of Scientific Conduct has among its provisions the
following:

o “I will act in the interest of the advancement of science and contribute the best,

highest quality scientific information.”

o “I will neither hinder the scientific and information gathering activities of oth-
ers nor engage in dishonesty, fraud, deceit, misrepresentation, or other sci-
entific, research or professional misconduct.”

o “I will place quality and objectivity of scientific activities and information ahead
of personal gain or allegiance to individuals or organizations.”

Interior’s Code of Scientific Conduct [the full text can be seen in Attachment II]

should be formally promulgated and made explicitly binding on its political ap-
pointees and managers.

B. Transparency Will Deter Distortions

Supreme Court Justice Louis Brandeis once said “Sunshine is the best disinfect-
ant,” and his prescription has application here.

Congress should require that internal alterations of scientific reports become part
of the public record, so that the evolution of official findings can be traced. In par-
ticular, alterations by political appointees of FWS and NMFS scientific documents
should be reported to the Congress with a mandatory written explanation for the
basis of the alteration.

If these changes to scientific conclusions must be explained in the clear light of
day, it should deter some of the grosser distortions. Conversely, if Interior or Com-
merce Department leaders argue that the changes their political appointees make
are appropriate, they should not mind sharing that justification with the rest of us.

Retrospectively, the Interior Department has yet to correct the scientific misrepre-
sentations made my Ms. MacDonald that were identified by the Inspector General.
The Interior Department should affirmatively correct these errors now, rather than
waiting for them to be invalidated one-by-one through court orders produced by ESA
challenges.

Moreover, Ms. MacDonald was not acting as a lone rogue. Her actions fit into a
pattern of scientific misrepresentations perpetrated by her former colleagues, includ-
ing Deputy Assistant Secretary Paul Hoffman and former Assistant Secretary Craig
Manson. If Interior is not willing to go back and correct the errors mad by these
political appointees, then the Congress should step in and order an independent re-
view of the revisions made by Interior appointees since 2002. This congressionally-
chartered scientific “Truth Commission” would identify the errors that need to be
corrected. Correcting the ESA scientific record now would prevent much future liti-
gation, and render several existing lawsuits moot.

C. Stop Suppression of Science by Prohibiting Agency Gag Orders

One of the most disturbing findings of the PEER/UCS surveys was that federal
scientists were unsure about what they could or could not say or write to colleagues
in academia or other agencies. As a result, the natural give-and-take of scientific
development is stunted by politically-inspired public communication policies that re-
quire all communications be officially vetted.

PEER believes that the confusion among scientists is the direct result of delib-
erately vague policies that generally restrain agency scientists from interacting with
outsiders. For example, the FWS on May 5, 2004 held an all-staff “Town Meeting”
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to tout its “scientific excellence.” That afternoon, all employees were supposed to
take part in an “interactive discussion” via telephone conference, Internet connec-
tion or satellite download with then-Director Steve Williams.

At that meeting, Mr. Williams announced that FWS would begin concerted inter-
action with professional societies. He was then asked by a participant whether he
would address the Interior ethics guidelines which still discourage agency scientists
from more than passing involvement with associations dedicated to raising and pro-
tecting scientific standards. The ethics guidelines classify these professional soci-
eties as the sources of potential conflict of interest. Ironically, agency lawyers are
free to participate in state bar or legal association activities but scientists have no
comparable freedom.

In other instances, agency constraints on scientists are not as subtle. For exam-
ple, on March 29, 2007, the Commerce Department posted a new administrative
order on “Public Communications” requiring that agency climate, weather and ma-
rine scientists obtain agency pre-approval to speak or write, whether on or off-duty,
concerning any scientific topic deemed “of official interest.”

This new order, which becomes effective this month, would repeal a more liberal
“open science” policy adopted by the National Oceanic & Atmospheric Administra-
tion on February 14, 2006. The agency also rejected a more open policy adopted last
year by the National Aeronautics and Space Administration. This new policy also
was rushed to print despite an ongoing Commerce Office of Inspector General re-
view of communication policies that was undertaken at congressional request.

Although couched in rhetoric about the need for “broad and open dissemination
of research results [and] open exchange of scientific ideas,” the new order forbids
agency scientists from communicating any relevant information, even if prepared
and delivered on their own time as private citizens, which