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HEARING CHARTER

SUBCOMMITTEE ON INVESTIGATIONS AND OVERSIGHT
COMMITTEE ON SCIENCE AND TECHNOLOGY
U.S. HOUSE OF REPRESENTATIVES

The NASA Administrator’s Speech to
Office of Inspector General Staff, the
Subsequent Destruction of Video Records,
and Associated Matters

THURSDAY, MAY 24, 2007
10:00 A.M.—1:30 P.M.
2318 RAYBURN HOUSE OFFICE BUILDING

Background

Since early 2006, Robert Cobb, the Inspector General of the National Aeronautics
and Space Administration (NASA), has been under investigation for allegations of
misconduct. After a review of 79 allegations, in early 2007, the Integrity Committee
of the President’s Council on Integrity and Efficiency (PCIE), an organization of
agency inspectors general, issued a report finding that Mr. Cobb had abused his au-
thority and demonstrated the appearance of a lack of independence from the agen-
cy’s top officials, particularly Sean O’Keefe, NASA’s former administrator. Most of
the allegations came from current and former employees of NASA’s Office of Inspec-
tor General (OIG).

The Committee has been tracking this investigation since 2006 and made re-
peated requests for the final report and its supporting documentation over a several-
month period until it was released to the Committee in late March of 2007. On April
2, 2007, Chairmen Miller and Gordon called for the removal of Mr. Cobb. Since that
time, the Committee, along with the Senate Subcommittee on Space, Aeronautics,
and related Sciences has been conducting interviews in preparation for hearings on
the Cobb investigation.

The criteria used by the PCIE are set forth in Executive Order 12993, which in-
cludes an “abuse of authority” as one of the allegations that must be investigated.
The PCIE also has developed the “Quality Standards for Federal Offices of Inspector
General,” which all IGs are required to meet. They include integrity, objectivity,
independence, professional judgment and confidentiality. Independence is defined as
a “critical element of objectivity. Without independence, both in fact and in appear-
ance, objectivity is impaired.”

The PCIE’s Integrity Committee, which conducted the investigation, recommended
action be taken against Mr. Cobb up to and including dismissal. That recommenda-
tion was sent to Clay Johnson III, the head of PCIE and deputy director for man-
agement of the Office of Management and Budget for further action. Mr. Johnson
sent the report on to Michael Griffin, NASA’s Administrator, and asked him to pro-
pose a corrective action plan for Mr. Cobb.

Griffin turned the task of studying the hundreds of pages of material and crafting
a set of potential actions over to his General Counsel, Michael Wholley. Mr. Wholley
independently decided to apply his own standards to the work of the HUD Inspector
General and re-judge the case based on that report. This was completely outside the
scope of the assignment to Mr. Griffin contemplated in the Executive Order. Mr.
Wholley, asking what laws had been violated, determined that the Integrity Com-
mittee got it all wrong when they declared Mr. Cobb to have abused the authority
of his office. In fact, Mr. Wholley seemed hard pressed to find that Mr. Cobb had
done anything wrong at all. Notably, Mr. Wholley has developed a mentor-protégé
relationship with Cobb and so his actions bear out the finding of the Integrity Com-
mittee that at least the appearance of a lack of independence exists. Mr. Wholley
was blind to that situation as he went about his self-defined task.

Upon the suggestion of Mr. Johnson, the plan for dealing with Mr. Cobb included
a meeting between Mr. Griffin and the staff of the Office of Inspector General (OIG)
to inform them that Mr. Griffin had reviewed the Integrity Committee’s Record of
Investigation and taken “the actions that I believe are necessary to address the
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ROT’s findings.” In a letter to Mr. Johnson, Mr. Griffin also said that he would “lis-
ten to any concerns that may exist among the staff and. . .express my support for
a strong and effective Office of Inspector General.”

In early April, Mr. Griffin made public statements questioning the conclusions of
the PCIE report. He claimed to have reviewed the report himself—although there
is no evidence of that—and found no evidence of an “abuse of office” “lack of integ-
rity” or “actual conflict of interest” or “improprieties.” He expressed his support for
Mr. Cobb, said he would not recommend his removal, and that Mr. Cobb’s “impar-
tiality” was not in question. Mr. Griffin said there were examples of “overly harsh
treatment of subordinates; verbal treatment” by Mr. Cobb, and that he would rec-
ommend that Mr. Cobb take management courses at the Federal Executive Institute
every year, have a management coach, and report on his progress to NASA’s Deputy
Administrator.

The “all-hands” mandatory meeting was scheduled for April 10 at 2:30 p.m. Before
the meeting, several persons expressed concern about the NASA Administrator’s
prior supportive statements concerning Mr. Cobb and questioned whether holding
such a meeting with the OIG staff gave the appearance that the Administrator was
asserting control over the independent Inspector General’s office.

Because OIG employees are located at headquarters and several NASA centers,
the meeting was videoconferenced. Prior to that meeting, Paul Morrell, Mr. Griffin’s
Chief of Staff, said he told the contract employee running the Video Teleconfer-
encing Service (ViTS) center not to record the session, although the employee does
not recall that directive. However, during the planning for the meeting, a NASA
public affairs officer requested a DVD be made of the meeting, and when the meet-
ing was actually held, there were multiple signs (as many as 8) noting that the ses-
sion was being recorded. It was subsequently learned that at least two of the NASA
centers also videotaped the session so that employees who were not present could
view the meeting. This appears to be a standard practice in NASA IG staff “all
hands” videoconferences.

The Meeting

Mr. Griffin addressed the meeting, which was also attended by Mr. Cobb. Accord-
ing to written reports from attendees of the meeting, Mr. Griffin went far beyond
a simple recitation of his support for Mr. Cobb, the facts of Mr. Cobb’s corrective
action plan, and an assurance of independence for the OIG’s office. Mr. Griffin indi-
cated that he was not interested in the OIG’s program or operational audits because
the OIG staff did not have the technical skills to audit in that area, that OIG audi-
tors should not be questioning NASA management decisions, and that he would not
pay attention to findings that didn’t result in savings in the hundreds of millions
of dollars. Attendees at the meetings also indicated that it was inappropriate for Mr.
Cobb to be at the meeting if open and honest dialogue was the goal.

Destruction of the Video Records of the Meeting

Early on April 11, Mr. Griffin’s Chief of Staff called the ViTS center employee.
At the request of the Public Affairs Office, the employee had created an original
DVD and four copies, which were to be provided to various offices. Mr. Morrell told
the ViTS employee that this meeting was not to be recorded and to get back the
DVD and the copies. The ViTS employee did so, and also called all of the centers
and told them to destroy the copies that they had. In a dramatic moment, the ViTS
person at one center actually destroyed a videotape by beating it with a shelf board.
Mr. Morrell claims that he never even asked about whether the Centers might have
tapes; the ViTS staffer remembers this somewhat differently and is fairly confident
he was following Mr. Morrell’s orders when he asked the Center ViTS people to col-
lect and destroy tapes.

At headquarters that morning, Mr. Morrell collected all of the DVDs and then
gave them to Michael Wholley, NASA’s General Counsel. Some time later, Mr.
Wholley destroyed the DVDs by breaking them up with his hands. Mr. Wholley later
told Committee staff that he did so because he wanted to be sure that no one could
obtain the DVD by filing a request under the Freedom of Information Act (FOIA).

Congressional Request

On April 18, the Committee learned of the April 10 meeting and the possible de-
struction of the video recordings of that meeting and sent letters to Administrator
Griffin and Inspector General Cobb requesting a copy of the videotape and all
records related to it. When the response stated that all copies had been destroyed,
the Committee asked for all records relating to Mr. Griffin’s review of the PCIE re-
port, dthe April 10 meeting with the OIG staff and the destruction of the video
records.



Committee Investigation

Ever since Mr. Johnson put the responsibility on Mr. Griffin to develop and imple-
ment a corrective action plan for NASA’s Inspector General, there have been con-
cerns in Congress and elsewhere that it would be difficult for Mr. Cobb to maintain
his independence from NASA management when he owed his continuance as
NASA’s IG to Mr. Griffin and his General Counsel. This is of particular concern as
one of the substantiated allegations was that Mr. Cobb did not demonstrate the ap-
pearance of a lack of independence of the prior NASA Administrator and General.
Staff review of the responsive documents and follow-up interviews indicate a dis-
turbing lack of concern by NASA management about maintaining the independence
of its Office of Inspector General.

The actions by staff at the highest levels of NASA to physically destroy records
of a questionable meeting between the Administrator and the OIG staff points to
a serious lack of public accountability. It is unprecedented for a General Counsel
to personally and knowingly destroy agency records so that they cannot be obtained
by Congress or the public. Apologies referring to the use of “stupid pills” are not
acceptable for a person in such a position of public trust and responsibility.

In its hearing, the Committee will hear from witnesses personally involved in both
the meeting and the destruction of its record.

Witnesses:

The first two witnesses are current, high-ranking staff of the NASA Inspector
General’s office. They will testify as to the impact of Dr. Griffin’s address to the OIG
staff. They also have insights into the destruction of tapes.

e Evelyn Klemstine, Assistant Inspector General for Audits, NASA Office of
Inspector General

e Kevin Winters, Assistant Inspector General for Investigations, NASA Office
of Inspector General

The second panel of witnesses can speak to the disposition of the Cobb case by
NASA when it was presented to the agency by PCIE. They can also speak to the
relationship between Cobb and Wholley. Finally, they can address the manner and
nillotiI\g forffdestroying the recordings of Administrator Griffin’s appearance before
the staff.

e Michael Wholley, General Counsel, NASA
e Paul Morrell, Chief of Staff, NASA
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Chairman MILLER. Good morning. The hearing will come to
order.

In January, the Integrity Committee of the President’s Council
on Integrity and Efficiency, PCIE, completed an investigation into
allegations of misconduct by Robert “Moose” Cobb, the Inspector
General of the National Aeronautics and Space Administration,
NASA.

The report was damning. The report found that Mr. Cobb abused
his authority and showed a lack of the appearance of independence
from NASA management, and concluded that discipline up to and
including removal was appropriate. After reading the report, Chair-
man Gordon and I of this committee, and Senator Bill Nelson, the
Chair of the counterpart committee in the Senate, called upon
President Bush to remove Mr. Cobb as Inspector General of NASA.

Mr. Cobb continues to serve at the pleasure of the President. It
apparently continues to please President Bush for Mr. Cobb to
serve as the NASA Inspector General. This committee, this sub-
committee, will hear from Mr. Cobb and others in the next weeks
concerning the allegations of misconduct that were the subject of
the PCIE report.

As damning as the report was, it appears on closer examination
that the report was overly generous. The subject of this hearing is
the conduct of NASA officials in handling the Cobb matter. Specifi-
cally, this hearing concerns a meeting with the staff of the Office
of Inspector General of NASA, a meeting that all staff members
were expected to attend, a meeting at which Mr. Cobb sat beside
Administrator Michael Griffin while Administrator Griffin disputed
the findings of the PCIE report. NASA officials certainly have
known that such a meeting would only further the appearance of
a lack of independence by the NASA Inspector General.

In his prepared statement today, Michael Wholley, the General
Counsel of NASA, is in high dudgeon about the accounts of NASA
employees who attended the meeting, which he testifies range from
the patently false to the ridiculous. He asserts that this sub-
committee should be skeptical of allegations slipped under the door
or thrown over the transom, often anonymously or with the request
for anonymity. That is exactly how whistleblowers provide informa-
tion to oversight committees of Congress and to Inspector Generals
acting independently, as required by statute.

We could have known for certain just exactly what happened at
that meeting, and not had to decide between wildly conflicting ac-
counts, decide which accounts to believe, because there was a DVD
made of the meeting, and then copies were made of the DVD. Mr.
Wholley personally destroyed those tapes. A great American law-
yer, Elihu Root, said that about half the practice of a decent lawyer
is telling would-be clients that they are damn fools and should
stop. That is a view of the ethical expectations of a lawyer that I
learned in law school, and it remains the expectation set forth in
the Code of Professional Responsibility.

Instead, the view within NASA apparently was that DVDs could
be destroyed absent advice that any legal arguments that the
DVDs should be preserved was “categorically fatally legally
flawed.” I worry that the ethical obligations of a lawyer that I



7

learned in law school are now regarded as quaint and antiquated
like the Geneva Convention.

NASA officials, Mr. Wholley and Paul Morrell, knew that there
were questions about the propriety of the meeting. They knew that
the Cobb matter was a subject of interest by the oversight commit-
tees of the House and the Senate. They knew that the DVD of the
meeting would be subject to disclosure, and Mr. Wholley made a
conscious decision to destroy the DVDs. It is impossible not to con-
clude the worst from that conduct.

At this time, the Chair recognizes Ranking Member Sensen-
brenner for his opening statement.

[The prepared statement of Chairman Miller follows:]

PREPARED STATEMENT OF CHAIRMAN BRAD MILLER

Good morning. In January, the Integrity Committee of the President’s Council on
Integrity and Efficiency (PCIE) completed an investigation into allegations of mis-
conduct by Robert “Moose” Cobb, the Inspector General of the National Aeronautics
and Space Administration (NASA). The report was damning.

The report found that Mr. Cobb abused his authority and showed a lack of the
appearance of independence from NASA management, and concluded that discipline
“up to and including removal” was appropriate. After reading the report, Chairman
Gordon and I and Senator Bill Nelson, the Chair of the counterpart committee in
the Senate, called upon President Bush to remove Mr. Cobb and Inspector General
of NASA.

Mr. Cobb serves at the pleasure of the President, and it apparently still pleases
President Bush for Mr. Cobb to serve as the NASA Inspector General.

This subcommittee will likely hear from Mr. Cobb and others in the next few
weeks concerning the allegations of misconduct that were the subject of the PCIE
report. As damning as the report was, it appears on closer examination that the re-
port was overly generous.

The subject of this hearing is the conduct of NASA officials in handling the Cobb
matter.

Specifically, this hearing concerns a meeting with the staff of the Office of Inspec-
tor General of NASA, a meeting all staff members were expected to attend, a meet-
ing at which Mr. Cobb sat beside Administrator Michael Griffin while Administrator
Griffin disputed the findings of the PCIE report. NASA officials certainly should
have known that such a meeting would only further the appearance of a lack of
independence by the NASA Inspector General.

In his prepared statement, Michael Wholly, the General Counsel at NASA, is in
high dudgeon about the accounts of NASA employees who attended the meeting,
which he testifies “range from the patently false to the ridiculous.” He asserts that
this subcommittee should be skeptical of “allegations slipped under the door or
thrown over the transom, often anonymously or with the request for anonymity.”
That is exactly how whistle blowers provide information to oversight committees of
Congress, and to Inspector Generals acting independently as required by statute.

We could have known for certain just exactly what happened at that meeting, and
not had to decide whose wildly conflicting account to believe, because there was a
DVD made of the meeting, and then copies were made of the DVD. Mr. Wholly per-
sonally destroyed those tapes.

A great American lawyer, Elihu Root, said that “About half of the practice of a
decent lawyer is telling would-be clients that they are damned fools and should
stop.” That is the view of the ethical expectations of a lawyer that I learned in law
school, and it remains the expectation set forth in the Code of Professional Respon-
sibility. Instead, the view within NASA apparently was the DVDs could be de-
stroyed absent advice that any legal arguments that the DVDs should be preserved
was “CATEGORICALLY, . . .FATALLY, LEGALLY, FLAWED.”

I worry that the ethical obligations of lawyers that I learned in law school are
now regarded as quaint and antiquated, like the Geneva Convention.

NASA officials, Mr. Wholly and Paul Morrell, knew that there were questions
about the propriety of the meeting, they knew that the Cobb matter was the subject
of interest by the oversight committees of the House and Senate, and they knew
that the DVD of the meeting would be subject to disclosure, and Mr. Wholly made
a conscious decision to destroy the DVDs. It is impossible not to conclude the worst
from that conduct.
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Mr. SENSENBRENNER. Thank you very much, Mr. Chairman.

We are here today, in part, to reconstruct a meeting we should
have been able to watch. Congress relies on Inspectors General as
agency watchdogs to oversee the conduct at agencies. And let me
say, ten years ago, when I was the Chairman of the Full Science
Committee, I used Inspectors General very effectively in doing the
oversight that the Constitution and the public demands that the
Congress do.

And even though I had a very contentious relationship with then
Administrator Daniel Goldin, the Inspector General, who was also
appointed by President Clinton, maintained his fierce independ-
ence, and was able not only to give the Committee relevant infor-
mation on matters of concern, but according to Mr. Goldin, these
efforts, together with others that this committee did, made NASA
a better agency.

Now, because we rely on Inspectors General so heavily, we take
allegations against them seriously, and after a year-long investiga-
tion and deliberative process, in which Congress was kept almost
entirely in the dark, the President’s Council on Integrity and Effi-
ciency, the PCIE mentioned, too, by the Chairman, forwarded its
investigative committee’s findings on NASA’s Inspector General to
Administrator Michael Griffin.

Administrator Griffin, in concert with NASA’s senior manage-
ment, reviewed the findings, and recommended that the Inspector
General attend management training courses. He forwarded his
recommendations to the Chairman of the PCIE, who adopted them.
Administrator Griffin then scheduled a meeting on April 10 with
staff from the Office of the Inspector General to explain his deci-
sion.

By several accounts, Administrator Griffin’s meeting on April 10,
with the Office of the IG further undermined the IG’s independ-
ence, and I am extremely concerned about that. As one NASA em-
ployee told Committee staff after attending the meeting, if there
was an appearance of independence before, there is none now.
Given our reliance on Inspectors General, Congress would have
benefited from reviewing a tape of that meeting. It is therefore un-
fortunate that these tapes were destroyed, but hopefully, through
testimony today, we can develop an accurate picture of the meeting
as possible.

I would further request the Chair, and I will be happy to sign
a letter to that effect, to refer this matter to the Justice Depart-
ment for investigation, because I believe that this tape, which was
produced by a NASA employee with NASA equipment, is govern-
ment property, and there are criminal penalties for the destruction
of government property.

But perhaps more unfortunately, we need to know why record-
ings of that meeting were destroyed. I believe in open government,
and I am very concerned to hear that a government employee was
beating a videocassette with a plank and an agency’s General
Counsel physically destroyed a stack of DVDs. The fact that these
events happened at different locations across the country, and the
fact that no copies of the recorded meeting remain, suggest a co-
ordinated effort to destroy all record of the event.
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This destruction also seems to have occurred with limited under-
standing of the applicable law, and under full awareness that Con-
gress and specifically, this subcommittee, was investigating this
issue. I believe that personnel decisions within the Administration
should be handled by the Administration, and as such, I support
the decisions made by NASA, the PCIE, and the President, but
these decisions need to be made transparently, and they need to be
made in a way that preserves confidence in the Office of Inspector
General and our agencies’ leadership.

From the information that this subcommittee has received to
date, there is no reason to give us any confidence whatsoever in
how this matter was handled, and I hope that this hearing inspires
confidence, and will be able to restore at least a scintilla of faith
in what is going on at NASA headquarters.

Thank you.

[The prepared statement of Mr. Sensenbrenner follows:]

PREPARED STATEMENT OF REPRESENTATIVE F. JAMES SENSENBRENNER

We are here today, in part, to reconstruct a meeting that we should have been
able to watch. Congress relies on inspectors general as agency watchdogs to oversee
the conduct at agencies. As such, we take allegations against inspectors general se-
riously. After a year-long investigative and deliberative process, in which Congress
was kept almost entirely in the dark, the President’s Council on Integrity and Effi-
ciency (PCIE) forwarded its Investigative Committee’s findings on NASA’s Inspector
General to NASA’s Administrator, Michael Griffin. Administrator Griffin, in concert
with NASA senior management, reviewed the findings and recommended that the
Inspector General attend management training courses. He forwarded his rec-
ommendations to the Chairman of the PCIE, who adopted them. Administrator Grif-
fin then scheduled a meeting on April 10 with staff from the Office of the Inspector
General to explain his decision.

By several accounts, Administrator Griffin’s April 10 meeting with the Office of
the Inspector General further undermined the NASA Inspector General’s independ-
ence. As one NASA employee told Committee staff after attending the meeting, “If
there wasn’t an appearance of independence before, there is now.”

Given our reliance on inspectors general, Congress would have benefited from re-
viewing a tape of that meeting. It 1s therefore unfortunate that the tapes were de-
stroyed, but hopefully, through testimony today, we can develop as accurate a pic-
ture of the meeting as possible.

Perhaps more unfortunately, we also need to understand why recordings of that
meeting were destroyed. I believe in open government and I am very concerned to
hear that a government employee was beating a videocassette with a plank and an
Agency’s General Counsel physically destroyed a stack of DVDs. The fact that these
events happened at different locations across the country and the fact that no copies
of the recorded meeting remain, suggest a coordinated effort to destroy all record
of the event. This destruction also seems to have occurred with limited under-
standing of the applicable law and under full awareness that Congress was inves-
tigating this issue.

I believe that personnel decisions within the Administration should be handled by
the Administration. As such, I support the decisions made by NASA, the PCIE, and
the President. But those decisions need to be made transparently and they need to
be made in a way that preserves confidence in the Office of the Inspector General
?"Iéd in our agencies’ leadership. Hopefully, today’s hearing will inspire that con-
idence.

Chairman MILLER. Thank you, Mr. Sensenbrenner.

Our first panel will not be providing written testimony or formal
opening statements, though I understand that you may be, would
like to say something extemporaneously in a moment before we ac-
tually begin with our questions.

We have asked both of them, in large part, to discuss the April
10 meeting that is at issue here, between Administrator Griffin
and the staff of NASA’s Office of the Inspector General. In re-
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sponse, the response of the staff to that meeting, and the destruc-
tion of the DVDs of the meeting.

Evelyn Klemstine is the Assistant Deputy Inspector General for
Audits at NASA. Kevin Winters is the Assistant Deputy Inspector
General for Inspections. In a senior OIG, Office of Inspector Gen-
eral staff meeting on April 11, Ms. Klemstine brought the concerns
of the OIG staff, that the OIG staff had raised with her about the
meeting, and subsequently, drafted a memo that set forth those
concerns.

In an interview with the Committee staff, Mr. Winters also ex-
pressed reservations about the propriety of the meeting, and said
that he was investigating the destruction of the DVD.

We want to thank both of you for being here. It is the practice
of the Subcommittee to take testimony under oath. Do either of you
have any objections to being sworn in?

Mr. WINTERS. No, Mr. Chairman.

Ms. KLEMSTINE. No, Mr. Chairman.

Chairman MILLER. Okay. You also have the right to be rep-
re(sienged by Counsel. Are either of you represented by Counsel
today?

Mr. WINTERS. No, Mr. Chairman.

Ms. KLEMSTINE. No, Mr. Chairman.

Chairman MILLER. All right. If you would please stand and raise
your right hand.

[Witnesses sworn]

Chairman MILLER. Two quick matters. One is before we begin,
I would like to place into the exhibit of this hearing a record of ex-
hibits. That has been provided to Mr. Sensenbrenner, to the Minor-
ity staff as well, and is, I believe, on the table for your reference,
for the witnesses, reference by the witnesses. And without objec-
tion, it is so ordered. [The information appears in the Appendix.]

And then, second, I know that neither of you were asked, we
didn’t ask either one of you to provide a written statement, but ei-
{;)her 8f you wish to make any preliminary statement before we

egin?

Mr. WINTERS. Yes, Mr. Chairman. Thank you.

Chairman MILLER. Mr. Winters.

Panel 1:

STATEMENT OF MS. EVELYN KLEMSTINE, ASSISTANT INSPEC-
TOR GENERAL FOR AUDITS, NASA OFFICE OF INSPECTOR
GENERAL AND MR. KEVIN WINTERS, ASSISTANT INSPECTOR
GENERAL FOR INVESTIGATIONS, NASA OFFICE OF INSPEC-
TOR GENERAL

Mr. WINTERS. My name is Kevin Winters. I am the Assistant In-
spector General for Investigations at NASA’s Office of Inspector
General.

With the Chairman’s permission, we would like to provide a brief
opening statement. Our intent is to provide what we hope is a help-
ful context regarding the organizations for which Ms. Klemstine
and myself are responsible.

As the Chairman knows, the mission of the Office of Inspector
General is to conduct objective oversight of NASA’s programs and
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operations, and then, to independently report to the NASA Admin-
istrator, this Congress, and to the public, to further help NASA’s
accomplishment of its mission.

Public Law 95-452, commonly known as the Inspector General
Act of 1978, is the statutory basis for Offices of Inspector General
throughout 61 federal agencies, and accordingly serves as our stat-
utory foundation for a series of broad mandates.

One such mandate under the Act is that the Office of Inspector
General perform the following two operational functions: one being
audits, the second being investigations. The Office of Audits, super-
vised by Ms. Klemstine to my right, focuses on the conduct of audit
activities relating to NASA’s programs and operations. There are
101 NASA OIG employees in the Office of Audits, who are deployed
throughout most of NASA’s field centers. Ms. Klemstine, as the As-
sistant Inspector General for Audits, is a 28-year career civil serv-
ant, largely in the IG community, and has been with NASA OIG
since November 2004.

I am privileged to lead the other operational function, the Office
of Investigations, which performs investigative activities both
criminal and administrative, pertaining to NASA’s programs and
operations.

There are 81 NASA OIG employees in the Office of Investiga-
tions, of which 58 are federal law enforcement officers who serve
as special agents. Like their audit counterparts, our investigative
staff is deployed throughout most of NASA’s field centers.

As the Assistant Inspector General for Investigations, I am rel-
atively new to the Inspector General community, having served in
NASA OIG for 17 months. Before that, I served 30 years of uni-
formed service in the U.S. Marine Corps. Like Ms. Klemstine, I am
now a civil servant.

Finally, we are responsible for our respective functions to NASA
Inspector General, the Honorable Robert Cobb. As the Chairman
mentioned, Mr. Cobb was nominated by the President as NASA’s
Inspector General, on February 26, 2002, and confirmed by the
U.S. Senate on April 11, 2002.

We are here today at your invitation, and we look forward to
your questions.

DiscuUssION

Chairman MILLER. Thank you, Mr. Winters. That was one of the
better opening statements I have heard, certainly from a witness
that we didn’t ask to prepare an opening statement. If all witnesses
that we didn’t ask to prepare an opening statement gave one like
that, we would not ask more often.

At this point, I will recognize myself for five minutes, and Mr.
Sensenbrenner for five minutes. If any other Members attend, they
will be entitled to five minutes of questioning as well. We will ro-
tate back and forth until we have completed the questions that we
have of you.
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APRIL 10, 2007 MEETING

Mr. Winters and Ms. Klemstine, you did both hear of the all-
hands meeting on April 10. How did that e-mail, how did you hear
of that meeting?

Ms. KLEMSTINE. I received an e-mail from the Deputy Inspector
General, stating that there would be a meeting on April 10 that
was mandatory for all staff members.

Chairman MILLER. Okay. Mr. Winters.

Mr. WINTERS. The same thing, it was an e-mail on April 9, which
I believe was a Monday, late in the day, I want to say about 5:00,
from the Deputy.

Chairman MILLER. And the Deputy was Tom Howard.

Mr. WINTERS. It was Mr. Tom Howard.

Chairman MILLER. All right. Thank you.

If employees cannot attend all-hands meetings, meetings at
which every member of the staff is expected to attend, has it been
the practice to have a recording of that meeting for those employ-
ees, and is it reasonable to do so?

Ms. KLEMSTINE. Yes. Every all-hands meeting I have been to, as
well as some ethics training, and other meetings where everybody
is required to go to, have always been videotaped.

Mr. WINTERS. Yes. I think it is a reasonable idea that people can
come back and look at a tape. In this case, I don’t have a recollec-
tion that it was mandatory to go back and look at a tape, though.

Chairman MILLER. Okay. Mr. Winters, you told us, our staff, that
Mr. Cobb, Mr. Howard, Ms. Klemstine, and you were in the meet-
ing room when the Administrator, Mr. Griffin, came in, and Mr.
Morrell and Mr. Wholley.

You said to our staff that was tension in the room. What was the
nature of the tension? Could you describe the atmosphere in the
room?

Mr. WINTERS. It was a room in the basement of the NASA Head-
quarters building, tiered seating. All the NASA OIG employees
were present in the room, who worked in the Headquarters build-
ing, and to our front were the nine respective NASA field centers
displayed up on the screen.

The purpose of the meeting was generally known, that the Ad-
ministrator was going to discuss, more or less, his review and find-
ings, or it was assumed that he was going to discuss his review and
findings of the PCIE investigation. So, there was a natural, in my
opinion, tension that the Administrator was going to discuss allega-
tions of misconduct of our boss. So, it was quite reasonable to have
a feeling of tension about that, with our boss present.

Chairman MILLER. Sure. Mr. Winters, you told our staff, our
Subcommittee staff, that you knew instinctively that this meeting
was a mistake, that it gave a perception of a lack of independence
of the Inspector General. Is that your testimony today as well?

Mr. WINTERS. That might be a bit of an overstatement, but in my
opinion, it was and is difficult to have that type of a discussion
with your boss present.

Chairman MILLER. So, it was the appearance—well, you told the
staff that there were visuals that raised questions by you and by
other members of the staff. What did you mean by that?
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Mr. WINTERS. The optics of the head of the NASA, the Adminis-
trator, reviewing a report of allegations in front of the Inspector
General, and speaking to the staff about it. The optics of just those
people in the same room together, talking about this particular
subject.

Chairman MILLER. Okay. So, in Washington, we would say that
there was a problem with the optics outside of the beltway, and the
rest of America would say it looked bad?

Mr. WINTERS. I think that might be an overstatement, Mr.
Chairman, but the optics did raise issues, obviously.

Chairman MILLER. Okay. Ms. Klemstine, do you think it was a
bad idea? Did you think so at the time, and do you think so now,
to have the meeting with Mr. Cobb present?

Ms. KLEMSTINE. I definitely felt that Mr. Cobb should not be
there. I was surprised that he was at the meeting. I had not had
that expectation.

However, what I was looking for at that meeting was basically,
“a pep talk.” I felt like our organization needed somebody to come
in and tell us that we were valuable to the organization, that we
provided some input, and that was what I was looking for.

So, I wasn’t opposed to having the meeting, but I didn’t agree
with the content of the meeting.

Chairman MILLER. Okay. Ms. Klemstine, did your senior staff ex-
press any kind of concern to you about the meeting?

Ms. KLEMSTINE. Not prior to the meeting, but after the meeting.

Chairman MILLER. Okay. What was the nature of their concern?

Ms. KLEMSTINE. Some of the comments made by the Adminis-
trator as they related to the audit community.

Chairman MILLER. All right. I am going to go over my time just
very briefly. I am going to refer to a memo dated April 23, 2007.
That is Exhibit 1 in the book in front of you. Could you tell us what
that document is?

Ms. KLEMSTINE. Yes. It is an e-mail that I prepared for the Dep-
uty Inspector General. The day after the Administrator had spoken
with us, Wednesday, we had our senior staff meeting, as we do
every Wednesday, and at the senior staff meeting, I expressed at
the meeting that my staff had concerns about some of the content
of the ViTS. At that time, I was told to basically document those
concerns, and this is the result of that documentation.

Chairman MILLER. Okay. And the concerns were that it was not
appropriate for Mr. Cobb to be at the meeting?

Ms. KLEMSTINE. Yes.

Chairman MILLER. And certainly not if Mr. Griffin expected an
open discussion of the staff. Is that——

Ms. KLEMSTINE. Yes, that is correct.

Chairman MILLER. And did Mr. Cobb ever address the appear-
ance, the issue of the appearance of a lack of independence, and
what would be done to correct that appearance?

Ms. KLEMSTINE. At the meeting itself?

Chairman MiLLER. Did I say Mr. Cobb? I meant, Mr. Griffin is
what I meant to say.

Ms. KLEMSTINE. Oh. Did he address—I am not quite sure I un-
derstand the question.
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Chairman MILLER. I am sorry. It was one of the concerns that
your staff expressed, was that Mr. Griffin never addressed the
principal concern of the PCIE report, that Mr. Cobb failed to main-
tain the appearance of independence.

Ms. KLEMSTINE. Yes, that was one of their concerns.

Chairman MILLER. That Mr. Griffin never addressed that——

Ms. KLEMSTINE. Yes.

Chairman MILLER. That concern. Okay. And the—and did Ad-
ministrator Griffin also express, describe the work of the OIG?

Ms. KLEMSTINE. He described the work in terms of what it was
that he thought we ought to be concentrating on, or areas that he
thought that we should do, such as fraud, waste, and abuse, and
other areas where he didn’t think that we added value to the com-
munity.

Chairman MILLER. All right. And did your staff express to you
how they regarded Mr. Griffin’s statement? Did they find them dis-
heartening?

Ms. KLEMSTINE. Yes. Several people were quite upset about some
of the comments.

Chairman MILLER. Okay.

Ms. KLEMSTINE. Especially my technical staff.

Chairman MILLER. Okay. And did Mr. Griffin make any, say any-
thing about the technical expertise of the staff?

Ms. KLEMSTINE. Yeah, he basically said that the audit commu-
nity didn’t have the ability to make technical type, I don’t want to
say decisions, but recommendations, I guess would be the correct
word. Those weren’t his exact words, but in generality.

Chairman MILLER. So, okay, the staff lacked the technical com-
petence to make them.

Ms. KLEMSTINE. Right, exactly, that you know, he had engineers
and technical people on his staff that were more technically knowl-
edgeable than those that would be on an audit staff, even though
I dqu have engineers, as well as software engineers, as part of my
staff.

Chairman MILLER. Okay. So, this is, expecting a pep talk, you
got something very different.

Ms. KLEMSTINE. That was my expectation, yes. I was looking for,
because I have been there for two and a half years, and we have
been under this cloud, and I really wanted, not only for myself but
for my staff, some feeling of adding value to the organization.

Chairman MILLER. Okay. Mr. Sensenbrenner.

Mr. SENSENBRENNER. Thank you very much, Mr. Chairman.

I would kind of like to go on the broader issues. Do you think
the impression that was given by Administrator Griffin’s talk to
the IG staff was appropriate?

Ms. KLEMSTINE. No.

Mr. SENSENBRENNER. And why?

Ms. KLEMSTINE. Again, as I stated earlier, I really felt that he
did owe us some type of pep thing, but I didn’t think that he should
go as far as making comments about the fact that, you know, if it
wasn’t a billion dollars worth of savings, it wasn’t worth reviewing,
that we didn’t have the technical expertise to do certain types of
jobs, and that our jobs should be basically focused on fraud, waste,
and abuse.
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Mr. SENSENBRENNER. You think that Administrator Griffin’s
comments undermined the independence of the IG staff? Either of
you.

Ms. KLEMSTINE. I think that would be an individual to individual
comment. Personally, it did not undermine my independence, be-
cause I have been in this community a long time, and I know that
people make comments specifically on the audit side. But I do know
that many of my staff members did feel undermined by his com-
ments.

Mr. SENSENBRENNER. Now, did Administrator Griffin make these
comments in response to a question, or was this just something
that he said on his own, and not in response to any questions by
the audience?

Ms. KLEMSTINE. It was in response to a question from the audi-
ence.

Mr. SENSENBRENNER. Okay. And what was—if you can recall,
what was the nature of that question?

Ms. KLEMSTINE. The nature of the question, that was actually
from, not somebody from the audit community, was specifically
what type of audits do you think we should be doing?

Mr. SENSENBRENNER. And that question, which came from out-
side the audit community, and the answer of Administrator Griffin,
in your opinion, did it undermine the independence of the audit
community to be able to do its job?

Ms. KLEMSTINE. Again, I am not sure it undermines. It does
leave an impression.

Mr. SENSENBRENNER. Okay.

Ms. KLEMSTINE. I mean, we are going to do what we need to do,
but it does leave the, what is the value, if the Administrator is not
interested in our work, then how are we contributing?

Mr. SENSENBRENNER. Well, he might not be interested, but we
are.

Ms. KLEMSTINE. Right. And I—right, granted. And that is why
it doesn’t undermine, because obviously, you are preponderant cus-
tomer, so you know, that is, it is just one part of the equation.

Mr. SENSENBRENNER. Not only the customer, but the sugar
daddy that gives you money every year, too.

Ms. KLEMSTINE. Right.

Mr. WINTERS. Mr. Sensenbrenner, may I——

Mr. SENSENBRENNER. Yeah.

Mr. WINTERS.—put you back on that line of questioning?

Mr. SENSENBRENNER. Yeah.

Mr. WINTERS. The Administrator was very careful, in terms of
his prepared remarks, and I think this committee has a copy of the
prepared remarks. He actually worked from a list of talking points,
in terms of what he wanted to communicate with our staff.

And the comments that Ms. Klemstine is referring to were in re-
sponse, of course, to questions, and it was my impression, again,
we are in the world of perceptions and how you view evidence and
how you view statements, that the Administrator was very careful
in qualifying his remarks, because he was being asked as to his
opinions, as to what mattered to him, in terms of our work—as to
the priority and to the type of work that we are doing.
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And he went on at great length that he valued very much the
fraud, waste, and abuse type investigations that we do. And then,
he went into his opinions as to management-type recommenda-
tions, which he hears, apparently, you know, according to him,
every day. In terms of winners and losers on decisions that are
made, it was my impression that he was saying that management-
type recommendations are not as helpful to him, in terms of the
work the OIG does, as compared to the typical criminal fraud,
waste, and abuse investigations.

Mr. SENSENBRENNER. When did you first learn that the meeting
was recorded? Both of you.

Ms. KLEMSTINE. It was on the screen there. There were several
signs in the room that said that this is being recorded.

Mr. WINTERS. That is true.

Mr. SENSENBRENNER. And when did you first learn that the
meeting should not have been recorded?

Ms. KLEMSTINE. I never heard that the meeting should not have
been recorded. What I did hear was the following morning, I re-
ceived an e-mail from one of my staff members telling me that they
were told to destroy the tapes, and that was my first knowledge
that there was any type of concept of tape destruction.

Mr. WINTERS. I first learned on Monday. Monday, I think it is
the 16th or 17th of April. I might have my dates wrong on that.
It was after the weekend. The meeting occurred on April the 10th,
which I believe was a Tuesday. I had some evidence that employees
were asking for the tapes on that Friday, the following Friday.

Mr. SENSENBRENNER. Are these types of meetings usually re-
corded?

Mr. WINTERS. Yes.

Mr. SENSENBRENNER. Both of you say yes?

Ms. KLEMSTINE. Yes.

Mr. WINTERS. And they are fairly rare, Mr. Sensenbrenner, in
terms of——

Mr. SENSENBRENNER. All right.

Mr. WINTERS.—all-hands meetings. This is the first all-hands
meeting that we ever had with the Administrator since I have been
there.

Mr. SENSENBRENNER. If I can run over my time a little bit, too.
Have either of you ever requested that a meeting of this type be
recorded?

Mr. WINTERS. No.

Ms. KLEMSTINE. No.

Mr. SENSENBRENNER. Thank you very much, Mr. Chairman.

Chairman MILLER. Mr. Sensenbrenner, I ran over three minutes.
You could have gone another couple minutes if you had wanted to.

To follow up on that last question, have either of you requested
that a meeting not be recorded?

Mr. WINTERS. No.

Ms. KLEMSTINE. No.

Chairman MILLER. Okay.

Mr. Winters, you referred to Administrator Griffin’s opening
statement being in writing. We actually do not have a copy of that.
It is hard to imagine our request would not have included, would
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not have reached a copy of that prepared statement, but can we re-
ceive that from you?

Mr. WINTERS. Well, we certainly have access to all NASA docu-
ments, and we will make a request to get that.

Chairman MILLER. Okay. Right.

Mr. WINTERS. I am sorry—is that——

Chairman MILLER. You can answer this question quickly, excuse
me.

Mr. WINTERS. We can request a document for you.

Chairman MILLER. Okay. I neglected to notice that Mr. Feeney
was here, and he is entitled to five minutes of questioning as well.
Mr. Feeney.

Mr. FEENEY. Well, thank you, Mr. Chairman. If now is the appro-
priate time, I probably won’t have five minutes worth, but for both
of the witnesses, my understanding is that your Office is to func-
tion totally independent of the Administrator’s supervision or con-
trol. Is that right?

Mr. WINTERS. Under the IG Act, we are under what is called the
general supervision of the head of the agency, which is a term that
is often debated in the periodicals.

Yes, we are independent, in terms of-

Mr. FEENEY. Your mission is to be independent.

Mr. WINTERS.—what we decide to investigate or audit, and
things like that.

Mr. FEENEY. And so, for example, if the Administrator told you
not to investigate abuse, waste, or fraud, you would have been re-
quired to ignore those instructions?

Mr. WINTERS. Correct. We make our independent assessments as
to what to do.

Mr. FEENEY. In his original letter calling the meeting, Mr. Griffin
said that he had reviewed the ROI, and I have taken actions that
I believe are necessary to address the ROI’s findings. Did he ex-
press that in his statement that we don’t have a copy of?

Mr. WINTERS. Yes, he did. I don’t know what was on the state-
ment. I presume—it was a written statement one page, and he had
some talking points, which he appeared to have, he read from these
talking points, in terms of why we are at the meeting that he has
been, that he was requested to provide input to the Chair of the
PCIE, and he went through the chronology as to how we got to this
particular place that he reviewed the investigation, and that he is
making the following recommendations.

Mr. FEENEY. Other than saying that with respect to the technical
expertise in running the agency, he felt like he had people more
suitable and qualified. Did he, in general, give support to your Of-
fice, in terms of your mission, and in general, express sympathy or
empathy with the jobs that you had, and support for what you do?

Mr. WINTERS. Well, we represent two separate functions of the
Office of Inspector General. From my functional area, the Office of
Investigations, my staff was supportive of him, stating essentially
“good for the Administrator” that he is all about finding out about
fraud, waste, and abuse, and supports us.

Mr. FEENEY. And Ms. Klemstine.

Ms. KLEMSTINE. My staff's perspective, not as glowing. There
were concerns about, especially since I do have two groups that
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specifically lean towards a technical area, both my Science and
Aeronautics Research Group, as well as my Space Operation and
Exploration Group. And they do more technical type audits, as well
as make technical recommendations.

So, there was some concern, specifically in those two areas.

Mr. FEENEY. And these concerns were expressed to you after the
meeting?

Ms. KLEMSTINE. Yes.

Mr. FEENEY. Were they expressed during the meeting to the Ad-
ministrator?

Ms. KLEMSTINE. No.

Mr. FEENEY. And was there a reason that they were not ex-
pressed during the meeting?

Ms. KLEMSTINE. No, I can’t answer that question. I have not
asked that question, nor do I know any reason why it was not ex-
pressed.

Mr. FEENEY. Did anybody express at the time that they felt it
was inappropriate for Mr. Cobb to be in attendance at the meeting?
During the meeting, did anybody tell the Administrator they would
be more comfortable

Ms. KLEMSTINE. No.

Mr. FEENEY. Okay. I have no further questions.

Chairman MILLER. Thank you.

DESTRUCTION OF DOCUMENTS

Ms. Klemstine, we spoke for a moment about how both you and
Mr. Winters first heard that the tapes were being destroyed. And
I think you said you had gotten e-mails, I think according to your
interviews with our staff, Karen VanSant was involved in an e-mail
exchange. Catherine

Ms. KLEMSTINE. Actually, it was Susan Aggen, who mentioned
Karen VanSant. She was the one who actually had sent the e-mail,
that Karen had been told to.

Chairman MILLER. Okay. All right. And then, Catherine
Schneiter——

Ms. KLEMSTINE. Schneiter, yes.

Chairman MILLER. Schneiter?

Ms. KLEMSTINE. Yes.

Cha;rman MILLER. Okay. And what did she tell you about the
DVDs?

Ms. KLEMSTINE. Well, the first, and I believe that you have a
copy of that, was an e-mail that she sent to me, saying that they
had asked for the destruction of the tapes, and I wrote an e-mail
back in response, saying why are we doing this? And then, I went
actually down to physically talk to her, as to why was this occur-
ring, because in my mind, it sent up a bunch of red flags, as to why
would we destroy tapes.

Chairman MILLER. Okay. You mentioned e-mails. Exhibit 5, in
the exhibit book before you, are those e-mails that you have re-
ferred to?

Ms. KLEMSTINE. No, this one comes from Dave Gandrud to Cath-
erine. It was a different e-mail.

Chairman MILLER. I have got the wrong number. Exhibit 2.

Ms. KLEMSTINE. Yes.
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Chairman MILLER. All right. Did you consider telling Ms.
VanSant or Ms. Schneiter not to destroy——

Ms. KLEMSTINE. Yes.

Chairman MILLER.—the tapes?

Ms. KLEMSTINE. Very much so. I did.

Chairman MILLER. Okay. You considered it. Did you do it?

Ms. KLEMSTINE. No, I did not do it.

Chairman MILLER. Okay.

Ms. KLEMSTINE. And I did not do it because I was not the origi-
nator of the document.

Chairman MILLER. Okay. Do you feel any twinge of regret in——

Ms. KLEMSTINE. Yes.

Chairman MILLER.—that decision?

Ms. KLEMSTINE. Yes, I remember sitting at my desk when I got
this e-mail, and I was, I remember thinking jeez, we should not be
doing this. You know, the price to pay for destroying a document
versus what was on the document to me wasn’t worth the expendi-
ture, and I did go and talk to Catherine about can’t we try to keep
it or whatever, and I did discuss it at my level, but I did not pursue
it any higher than my level.

Chairman MILLER. Okay. Did you discuss this with Mr. Winters?

Ms. KLEMSTINE. No, he was not there at the time.

Chairman MILLER. Okay. Did you discuss him with it at any
time?

Ms. KLEMSTINE. No.

Chairman MILLER. Okay. Did

Ms. KLEMSTINE. You have to realize that the tapes were de-
stroyed the following morning, like 8:00 or 9:00 in the morning. It
was so quick, it was done within less than 24 hours.

Chairman MILLER. All right. Did you hear Mr. Winters, at any
time, tell the staff of the OIG office that destroying something al-
ways raises red flags? You used the phrase raises red flags a mo-
ment ago.

Ms. KLEMSTINE. Did I hear Mr. Winters make that comment?

Chairman MILLER. Right.

Ms. KLEMSTINE. No, I did not. That was

Chairman MILLER. Okay. Mr. Winters, what was your response
when you heard of the order to destroy tapes, the DVDs?

Mr. WINTERS. The chronology of getting there was, might be
helpful to the Chairman. The first time I heard that the tapes were
destroyed was the following week, when I talked to the Chief of
Staff of NASA.

Chairman MILLER. Okay. Did you tell your staff at any point
that destroying something always raises red flags?

Mr. WINTERS. I might have.

Chairman MILLER. Well—

Mr. WINTERS. It is a reasonable statement to make, and one that
I would hold today.

Chairman MILLER. Okay. Whether you said it or not, you
thought it then, you think it now?

Mr. WINTERS. Correct.

Chairman MILLER. Okay. Mr. Winters, did you begin an inves-
tigation of any kind into the destruction of the——

Mr. WINTERS. Yes.
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Chairman MILLER. Okay. When did you do that?

Mr. WINTERS. Well, upon learning that the tapes were destroyed,
and I went back and talked to my leadership, as to next steps, in
terms of what to do.

Chairman MILLER. Who were your leadership?

Mr. WINTERS. The Deputy Inspector General, Mr. Tom Howard.

Chairman MILLER. Mr. Winters, I know that you are a lawyer.
Are you familiar with the evidentiary concept of spoilation, s-p-o-
i-l-a-t-i-o-n.

Mr. WINTERS. Probably not as much as I should, but maybe the
Chairman could share that with me.

Chairman MILLER. Well, let the word go forth that any lawyer
who appears before this committee should be expected to be
quizzed about the law. Is there any element of what you under-
stand of spoliation to mean, that when a party, knowing that evi-
dence will be of interest to another party, because of pending litiga-
tion or anticipated litigation, or the interest of an oversight com-
mittee, destroys a document that would be of interest, that the in-
ference about what was in the document is damning to the person
who destroyed it? Is that your understanding of:

Mr. WINTERS. I agree with that.

Chairman MILLER. Okay. Is there any element of spoliation that
does not fit these circumstances?

Mr. WINTERS. There is not.

Chairman MILLER. Mr. Sensenbrenner.

Mr. SENSENBRENNER. Thank you. For either of you, were OIG
employees looking for copies of the destroyed tapes?

Mr. WINTERS. It is my understanding there were some employees
that missed the meeting, and were looking for the tapes, so they
could view the meeting themselves.

Ms. KLEMSTINE. Yes.

Mr. SENSENBRENNER. What was your reaction, when you received
the e-mail asking that copies of the tape be destroyed?

Ms. KLEMSTINE. I think that question applies to me. I, as I stated
earlier, when I was sitting at my desk reading that e-mail, my
thought was why are we doing this? This is not the right thing to
do. So, as I said, red flags went up in my head.

Mr. SENSENBRENNER. When the red flags went up, did you do
anything in response to those flags?

Ms. KLEMSTINE. I went back to the originator of the e-mail, Ms.
Schneider, and asked her specifically what is the story here? Why
are we doing this? Again, the e-mail actually came out of Marshall,
which is one of our field centers, where I first obtained the knowl-
edge that this was going on. I was not familiar with the head-
quarters situation at all, and I was basically told that there was
somebody standing there waiting to take the tape from the ViTS
office, and that basically, they had already given the individual the
ViTS tape.

Mr. SENSENBRENNER. Ms. Klemstine, you have been in the IG’s
office for a long time. Have you ever received a request like this?

Ms. KLEMSTINE. No.

Mr. SENSENBRENNER. And why do you think the NASA head-
quarters wanted those tapes destroyed?
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Ms. KLEMSTINE. I truly do not know why. Again, the price of de-
stroying those tapes was not worth, in my mind, what was on those
tapes. And so, I cannot think why we would do that.

Mr. SENSENBRENNER. Mr. Winters.

Mr. WINTERS. I can only speculate.

Mr. SENSENBRENNER. And who do you think was behind the deci-
sion?

Mr. WINTERS. To destroy it?

Mr. SENSENBRENNER. Yes.

Mr. WINTERS. The combination of either the Chief of Staff and
the General Counsel.

Mr. SENSENBRENNER. Ms. Klemstine.

Ms. KLEMSTINE. I would say the same. I have no knowledge.

Mr. SENSENBRENNER. I have no further questions. We will be
hearing from them in a few minutes.

Chairman MILLER. Mr. Feeney.

Mr. FEENEY. I have no further questions. Thanks.

Chairman MILLER. I am sure that you will be disappointed that
that is the end of our questions for you. And if we could take a re-
cess of just a couple of minutes, we will have our next panel.

Thank you.

[Recess.]

Chairman MILLER. The Subcommittee will return to order.

And we now welcome our second panel, Michael Wholley, the
General Counsel of NASA, and Paul Morrell, the Chief of Staff for
NASA Administrator Michael Griffin.

It is, as you know, the practice of the Subcommittee to take testi-
mony under oath. Do any, do either of you have any objection to
being sworn in?

Mr. WHOLLEY. No, sir.

Chairman MILLER. Okay. You also have a right to be represented
by Counsel. Are you represented by Counsel today?

Mr. WHOLLEY. No, sir.

Chairman MILLER. If you would now please stand and raise your
right hand.

[Witnesses sworn]

Chairman MILLER. Thank you.

Both of you have provided written testimony, and I believe, I as-
sume that your oral testimony will be very similar to that, probably
simply reading that.

If you could begin with limiting that testimony to five minutes,
all of your written testimony will be placed in the record, and after
that, we will ask questions in turn, as we did before.

We will begin with Mr. Wholley. Mr. Wholley.

Panel 2:

STATEMENT OF MR. MICHAEL C. WHOLLEY, GENERAL COUN-
SEL, NATIONAL AERONAUTICS AND SPACE ADMINISTRA-
TION (NASA)

Mr. WHOLLEY. Thank you, Mr. Chairman, Mr. Sensenbrenner,
Mr. Feeney.

I have been asked to address five issues in my testimony today
before the Subcommittee. As you may be aware, I met with the
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staff of the Subcommittee, as well as with the staff of other com-
mittees on April 27, for approximately three hours, and addressed
these five issues, as well as others, and answered to the best of my
recollection and belief all of the questions posed to me.

You have asked me to address the April 10 meeting held by Dr.
Griffin. Dr. Griffin set out as his purpose for that meeting what he
put in his March 14 letter: “I will schedule a meeting,” quoting Dr.
Griffin, “with the employees of the NASA Office of Inspector Gen-
eral, to inform them that I have reviewed the Record of Investiga-
tion (ROI), and I have taken the actions that I believe are nec-
essary to address the ROT’s findings. Such a meeting will provide
me an opportunity to listen to any concerns that may exist among
the staff, and to express my support,” that would be Dr. Griffin,
“for a strong and effective Office of Inspector General.”

I was in attendance at the meeting, arriving with Dr. Griffin and
Mr. Morrell, the Chief of Staff. The meeting was held in the video-
conference room on the lower level at NASA, and Dr. Griffin spoke
initially for approximately ten minutes. He stated, as best I recall,
something similar to what he had set forth in his letter to Mr.
Johnson, with respect to the ROI, having revealed no evidence of
a lack of integrity on the part of Mr. Cobb, nor did the ROI indicate
any actual conflict of interest, or actual lack of independence on his
part.

I had watched Dr. Griffin’s interview on the C—SPAN program
Newsmakers on Sunday, April 8, which is still online, and his re-
marks at this meeting were similar to those he articulated on that
program. Dr. Griffin then opened up the floor for questions, and
several questions were asked and answered. I believe that the
meeting lasted a total of approximately 30 minutes.

With respect to the subsequent collection and destruction of all
video records of Administrator Griffin’s meeting with the OIG staff,
my involvement is as follows. At some point on the morning after
the meeting, Paul Morrell came into my office. This was not an un-
usual occurrence. He had what turned out to be several DVDs, and
he sat at a table across from my desk.

He appeared upset that in spite of his direction to the contrary
that this closed meeting was not to be recorded, the meeting had
been recorded. As best I recall, he stated that someone in Public
Affairs had asked that the meeting be recorded, and had then
asked that a number of copies me made.

Mr. Morrell indicated that he had recovered the copies from Pub-
lic Affairs, and that this meeting was not a Public Affairs event,
but rather, a closed meeting called by the Administrator, for the
purpose that the Administrator set forth in his letter.

I believe I told him I clearly understood his pique that his direc-
tion had been overridden, and that this closed meeting had been
recorded, and that copies had been made. I believe that at the con-
clusion of our discussion, I asked him to leave the recordings with
me, and I put them on my desk.

I want to categorically state at no time and in no way did Mr.
Morrell indicate to me that I should destroy these recordings. That
did not happen. Sometime either later that day, or early the next
day, I honestly can’t recall when, I reviewed relevant portions of
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the Federal Records Act (FRA), and in particular, the definition of
what constituted a record.

I also briefly reviewed the Freedom of Information Act. 1 con-
cluded that these copies made by Public Affairs were not records
for purposes of the FRA, but also concluded that if they were re-
tained and filed, they could become records by virtue of that reten-
tion. From my perspective, and I stated it to the Subcommittee
staff, I did not believe it wise to have these in any way become
records, subject to release under FOIA. This was a closed meeting,
specifically directed to not be recorded, and these DVDs were not
agency records at that time, in my opinion.

I personally made the decision to destroy them, and I did so by
breaking them into pieces and throwing them in the trash. The
next time I heard anything about these recordings was while I was
on vacation in Florida the week of April 15 at a family reunion. In
looking at my e-mails, I believe I first learned of the request to pro-
vide a copy of the recording to this subcommittee some time in the
late afternoon or the early evening of April 18, when I learned of
the Subcommittee’s letter of the same date. I informed my staff I
didn’t have any copies of the recording, and that I had previously
destroyed them. At some later time, I learned that there had been
other recordings made at other ViTS locations.

Regarding my role in the response by Dr. Griffin to the report
of the Integrity Committee, I became aware that something had
been sent to Dr. Griffin from Mr. Johnson in his role as Chairman
of the PCIE. I will try and skip forward to stay within my five min-
utes, sir. I think I received this from Mr. Morrell on Monday the
26th. He gave me what had been delivered to Dr. Griffin. I asked
my executive assistant to print all the documents out from the CD
that was provided, and I made arrangements to meet with Dr. Grif-
fin and discuss how he wanted this handled.

He indicated that he wanted the matter reviewed, and that he
wanted to know the full range of options open to him. Specifically,
I might add, he said I do not want a recommendation. I want to
know what my options are.

At some point, either the 27th or 28th, I discussed it with my
Deputy. I discussed the possibility of having a newly hired indi-
vidual, an experienced attorney who was due to begin working in
my office the following Monday, look over the report and provide
me her unvarnished opinion. I believed this was a good option, in
light of her extensive experience, and the fact that so far as I was
aware, she knew nothing about any of the matters or the parties
involved.

I asked Mr. Sefton to call her, and confirm that she knew noth-
ing about the case, and asked her if she could begin working on it
at the earliest opportunity, in light of the tight deadline that we
were facing. I concurrently reviewed the materials. At the conclu-
sion of her review, she provided me her opinion.

I arranged for a meeting to brief Dr. Griffin, and had her, the
newly hired attorney, brief him on her review. At the conclusion of
that review, I indicated my full concurrence with her analysis. I
then left all the materials with Dr. Griffin, informed him that
under the terms of the executive order, he was required to certify
that he had reviewed the investigation, and that once he had ar-
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rived at his course of action, we would prepare the transmittal let-
ter back to Dr. Johnson. The rest of that paragraph deals with how
that letter was sent back.

I have been asked to address concerns about the monitoring of
Mr. Cobb’s actions under the corrective action plan proposed by Ad-
ministrator Griffin. Administrator Griffin set forth his rec-
ommendation in his March 14 letter, and that is available to you,
and I am sure you have it.

I have no role in that monitoring process. The IG Act specifically
authorizes that general supervision can be by the principal deputy,
but cannot be delegated any further. Of course, there still exist all
of the options available to any individual who wishes to file a com-
plaint against the Inspector General, including the Integrity Com-
mittee, the EO process, the Office of Special Counsel, and others.

Dr. Griffin has publicly and privately stated that he wants an
independent Office of Inspector General, committed to its statutory
charter. I have been the General Counsel at NASA since July 6,
2004. This is in reference to my personal relationship, allegedly,
with Mr. Cobb. My relationship with Mr. Cobb is professional and
amicable. Do we socialize together? No. I have never been to his
home, nor he to mine. We are professional colleagues. As I stated
to the staff during our three hour meeting, I find him to be a man
of integrity. From my perspective, he understands his role as In-
spector General, and carries it out with conviction and force, and
we understand our boundaries well.

I was asked how often I talked with him. The answer is simple.
Every time I see him. We have worked together to establish an ac-
quisition integrity program, for example, and both of us and our re-
spective staffs firmly believe that it will pay great dividends to the
agency and to the government.

We also have disagreed on numerous occasions on the law, and
he has the impediment of being as stubborn and oftentimes as ar-
gumentative as I am when we believe we are correct. We have, on
a number of issues, agreed to disagree. I am not sure how much
more of my five minutes are here, sir, but

As I stated to the staff with whom I met on April 27, I do not
think that anybody, and I said this to the staff, I do not think that
anybody wishes more than I do that a recording of that meeting
could be provided to this body. There were somewhere between 120
and 200 people, I believe, at that meeting. The vast majority, in
fact almost exclusively, OIG people. I believe the only two non-OIG
were probably Mr. Morrell and I, and then, of course, the Adminis-
trator.

To in any way imply I destroyed copies of the recordings in an
attempt to destroy evidence of the substantive content of that
meeting is just not true, sir. Not my intent. I recognize that memo-
ries and perceptions about what occurred there differ.

The rest, sir, you have commented on. I am not in high dudgeon
or in a fit of pique. I am just skeptical about anything that comes
in front of me. You have every right to be skeptical as well.

Finally, I want to publicly apologize to everyone at NASA and
this committee who has had to expend time and effort trying to
find out whether a copy of this record still exists. I want to particu-
larly apologize to Dr. Griffin and the leadership at NASA. The
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agency has important work to do, of this Nation and its people,
work that is critical to our national security, our economic future.
Misdirections like this are not helpful, and I deeply regret that I
have made this a distraction.

I spent my professional life trying to resolve problems, and trying
to make things better. Despite my honest and considered efforts in
the matter of the destruction of the DVDs, I regret I failed to do
so in this regard and necessitated this hearing.

Thank you, sir.

[The prepared statement of Mr. Wholley follows:]

PREPARED STATEMENT OF MICHAEL C. WHOLLEY

I have been asked to address five issues in my testimony today before the Sub-
committee. As you may be aware, I met with the staff of the Subcommittee, as well
as with staff of other committees, on April 27, 2007 for approximately three hours
and addressed these five issues, as well as others, and answered to the best of my
recollection and belief all of the questions posed to me.

1. You have asked me to address the April 10, 2007 meeting held by Dr. Griffin
with the staff of the NASA OIG. Dr. Griffin had set out his purpose in holding such
a meeting in his March 14, 2007 letter to Mr. Clay Johnson detailing the actions
he intended to take after reviewing the HUD OIG Report of Investigation (ROI) on
Mr. Robert Cobb, the NASA Inspector General. In his letter Dr. Griffin stated that:

“. . .I will schedule a meeting with the employees of the NASA Office of Inspec-
tor General to inform them that I have reviewed the ROI and I have taken the
actions that I believe are necessary to address the ROI’s findings. Such a meet-
ing will provide me an opportunity to listen to any concerns that may exist
among the staff and to express my support for a strong and effective Office of
Inspector General.”

I was in attendance at the meeting, arriving with Dr. Griffin and Mr. Paul
Morrell, the Chief of Staff. The meeting was held in the video teleconference (ViTS)
room on the lower level at NASA and Dr. Griffin spoke initially for approximately
ten minutes. He stated, as best I recall, something similar to what he had set forth
in his letter to Mr. Johnson with respect to the ROI having revealed no evidence
of a lack of integrity on the part of Mr. Cobb, nor did it indicate any actual conflict
of interest or actual lack of independence on his part. I had watched Dr. Griffin’s
interview on the C—Span program “Newsmakers” on Sunday morning, April 8, and
his remarks at this meeting were similar to those he had articulated on that pro-
gram. Dr. Griffin then opened up the floor for questions, and several questions were
asked of and answered by Dr. Griffin. I believe that the meeting lasted a total of
less than thirty minutes.

2. With respect to “[Tlhe subsequent collection and destruction of all video records
of Administrator Griffin’s meeting with the OIG staff,” my involvement was as fol-
lows. At some point the morning after the meeting, Paul Morrell came into my of-
fice. This was not an unusual occurrence. He had what turned out to be several CD
cases in his hand and he sat at the table across from my desk. He appeared upset
that, in spite of his direction to the contractor ViTS operator that this closed meet-
ing was not to be recorded, the meeting had been recorded. As best I recall he stated
that someone in Public Affairs had asked that the meeting be recorded and had
then asked that a number of copies be made. Mr. Morrell indicated that he had re-
covered the copies and that this meeting was not a public affairs event but rather
a closed meeting called by the Administrator. I believe I told him that I clearly un-
derstood his pique that his direction had been overridden, and that this closed meet-
ing had been recorded and copied. I believe that at the conclusion of our discussion
I asked him to leave the recordings with me, and I put them on my desk. I want
to categorically state that at no time, and in no way, did Mr. Morrell indicate to
me that I should destroy these recordings. That did not happen.

Sometime either later that day or early the next day, I honestly cannot recall
which, I reviewed relevant portions of the Federal Records Act (FRA) and, in par-
ticular, the definition of what constituted a record. I also briefly reviewed the Free-
dom of Information Act. I concluded that these were not “records” for purposes of
the FRA, but also concluded that if they were retained and filed they could become
“records” by virtue of that retention. From my perspective, and as I stated to the
Subcommittee staff, I did not believe it wise to have these in any way become
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“records” subject to release under the Freedom of Information Act. This was a closed
meeting, specifically directed to not be recorded, and these DVDs were not Agency
records at that time. I personally made the decision to destroy them, and I did so
by breaking them into pieces and throwing them in the trash.

The next time I heard anything about these recordings was while I was on vaca-
tion in Florida the week of April 15th. In looking at my e-mails, I believe that I
first learned of the request to provide a copy of the recording to this subcommittee
sometime in the late afternoon or early evening on April 18 when I learned of this
subcommittee’s letter of the same date. I informed my staff that I did not have any
copies of the recording and that I had previously destroyed them. At some later
time, I learned that there had been other recordings made at other ViTS locations.

3. Regarding my role in the response by Dr. Griffin to the report of the Integrity
Committee, I became aware that “something” had been sent to Dr. Griffin from Mr.
Johnson in his role as Chairman of the PCIE with regard to Report of Investigation
of the Integrity Committee. To the best of my recollection, I became aware of this
during a conversation with Mr. Morrell that occurred while we were at Ames Re-
search Center in California at a Strategic Management Council meeting. This would
have been either February 21st or 22nd. From reviewing my e-mails I have deter-
mined that on Monday, February 26th, Mr. Morrell gave me what had been deliv-
ered to Dr. Griffin. The “package” consisted of the January 22, 2007 letter from the
Integrity Committee to Mr. Johnson; Mr. Johnson’s transmittal letter to Dr. Griffin,
a copy of the “Policy and Procedures” of the Integrity Committee, a copy of Execu-
tive Order 12993, a copy of a March 24, 1989 Memorandum Opinion from the Office
of Legal Counsel to the Integrity Committee, and a CD marked “ROI IC 500, Vols.
I-ITI, -FOUO-" 1 asked my Executive Assistant to print all of the documents on the
CD and put them in three ring binders. I made arrangements to meet with Dr. Grif-
fin and discuss how he wanted this handled. He indicated that he wanted the mat-
ter reviewed and that he wanted to know the full range of options open to him in
light of the Report of Investigation. At some point, on either the 27th or 28th, I dis-
cussed with my Deputy, Keith Sefton, the possibility of having a newly-hired indi-
vidual, an experienced attorney who was due to begin working in my office on
March 5th, look over the report and provide me her unvarnished opinion. I believed
that this was a good option in light of her extensive experience and the fact that,
so far as I was aware, she knew nothing about any of the matters or the parties
involved. I asked Mr. Sefton to call her, confirm that she knew nothing about the
case, and ask her if she could begin working on it at the earliest opportunity in light
of the tight deadline that we were facing. She agreed to do so, and Mr. Sefton ar-
ranged to deliver a copy of the materials to her. I concurrently reviewed the mate-
rials. At the conclusion of her review she provided me her opinion. I arranged a
meeting to brief Dr. Griffin, and had her, the newly-hired attorney, brief him on her
review. At the conclusion of her review, I indicated my full concurrence with her
analysis. I then left all of the materials with Dr. Griffin, informed him that under
the terms of Executive Order 12993 he was required to certify that he had reviewed
the investigation, and that once he had arrived at his course of action we would pre-
pare the transmittal letter back to Mr. Johnson. I believe that it was on Monday,
March 12th, that I met with Dr. Griffin and received his direction on what actions
he wished to take. We had previously discussed that his actions in his “general su-
pervision” role over the IG were limited, and that several of the proffered options
would in fact require the concurrence of the Chairman of the PCIE, Mr. Johnson.
I prepared the draft response for Dr. Griffin’s letter back to Mr. Johnson after the
meeting, then had to go on travel for the remainder of the week. In my absence,
the attorney who had reviewed the matter and who briefed Dr. Griffin worked with
Mr. Morrell to finalize the March 14th letter transmitted back to Mr. Johnson.

4. Topic 4 that I have been asked to address concerns the “[M]onitoring of Mr.
Cobb’s actions under the corrective action plan proposed by Administrator Griffin.”
As indicated in the March 14, 2007 letter from Dr. Griffin, he has directed that Mr.
Cobb “. . .meet with the Deputy Administrator on a bimonthly basis to discuss his
implementation of his individual leadership/management plan and his professional
growth with the Executive Coach.” I have no role in that monitoring process. The
IG Act specifically authorizes that “general supervision” can be by the principal dep-
uty, but cannot be “delegated” further. Of course, there still exist all of the options
available to individuals who wish to file complaints against the Inspector General
including the Integrity Committee, the EEO process, the Office of Special Counsel,
and others. Dr. Griffin has publicly, and privately, stated that he wants an inde-
pendent Office of Inspector General that is committed to its statutory charter.
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5. I have been the General Counsel at NASA since July 26, 2004. My relationship
with Mr. Cobb is both professional and amicable. Do we socialize together: no. I
have never been to his home, nor he to mine. We are professional colleagues. As
I stated to the staff during our three-hour meeting, I find him to be a man of integ-
rity, intelligent, focused on doing the best possible job he can, and very independent.
And I like that in a person. From my perspective, he understands his role as an
Inspector General, carries it out with conviction and force, and we understand our
boundaries very well. I was asked how often I talked with him and the answer is
quite simple: every time I see him. We have worked together to establish an Acqui-
sition Integrity Program, and both of us, and our respective staffs, firmly believe
that it will pay great dividends to the Agency and to the government. We have also
disagreed on the law on occasion, and he has the impediment of being as stubborn
and argumentative as I am when we believe that we are correct. We have, on a
number of issues, “agreed to disagree.”

As I stated to the staff with whom I met on April 27th, I do not think that any-
body wishes more than I do that a recording of that meeting could be provided to
this body. Your staff has apparently received allegations of what was said and done
at that meeting that range from the patently false to the ridiculous. If a video or
audio recording of the event existed, it would clearly demonstrate what actually oc-
curred and we would not, perhaps, be having this hearing. There were, I believe,
somewhere between 120 and 200 people, mostly OIG staff members including inves-
tigators, who were present at this meeting. To in any way imply that I destroyed
the copies of the recordings in an attempt to destroy evidence of the substantive con-
tent of the meeting beggars belief. I recognize that memories and perceptions differ.
That said, some of the allegations contained in the April 25th letter, and which were
related to me in my meeting with the staffers on April 27th, were so false as to
clearly imply an intent to mislead on the part of those who provided them.

This latter point leads me to comment on a subject that is of significant and grow-
ing concern to me. I believe that “facts” matter, and that before any individual, or-
ganization or agency is pilloried, before anyone’s reputation is destroyed publicly or
privately, there is an ethical obligation to vigorously ascertain the truth, the factual
underpinnings, of each and every allegation. I come here today with the firm convic-
tion that such is the purpose of this hearing. My sense in this matter is that there
has been, on the part of some of the people involved in this matter, a certain “sen-
tence first, verdict later” mindset. My sense is that allegations have been slipped
under the door or thrown over the transom, often anonymously or with the request
of anonymity, and in all-too-many cases they are immediately given a mantle of
“credibility” because they originate from someone “familiar with the issues” and
therefore “must be true.” In the best of all possible worlds some level of skepticism,
some kernel of “doubt,” some due diligence in ascertaining the facts must come into
play. In the best of all possible worlds individuals making such allegations would
be required to swear to the truth of what they are saying, and would be made aware
of the consequences of any false statement. In the best of all possible worlds, judg-
ment would be withheld, and inflammatory, inaccurate public releases and com-
mentary would be curtailed until all allegations had undergone the scrutiny of rig-
orous analysis. While I recognize that such a “perfect world” may not be attainable,
I nonetheless believe that each of us should do our part to come as close to it as
possible.

Finally, I want to publicly apologize to everyone at NASA who has had to expend
time and effort trying to find whether a copy of this recording still exists. I want
to particularly apologize to Dr. Griffin and the leadership at NASA. This agency has
important work to do for this nation and its people, work that is critical to our na-
tional security and our economic future, and distractions like this are not helpful.
I have spent my professional life trying to resolve problems and trying to make
things better. Despite my honest and considered efforts in the matter of the destruc-
tion of the DVDs, I regret that I have failed to do so in this regard.

Chairman MILLER. Mr. Morrell.

STATEMENT OF MR. PAUL MORRELL, CHIEF OF STAFF, NA-
TIONAL AERONAUTICS AND SPACE ADMINISTRATION (NASA)

Mr. MoORRELL. Thank you, Chairman Miller, Ranking Member
Sensenbrenner, Mr. Feeney.

In his March 14, 2007 letter to Clay Johnson, Chairman of the
President’s Executive Council on Integrity and Efficiency, NASA
Administrator Michael Griffin wrote: “I will schedule a meeting
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with the employees of the NASA Office of Inspector General to in-
form them that I have reviewed the Report of Investigation regard-
ing the allegations of misconduct on the part of NASA Inspector
General Robert Cobb, and I have taken the actions that I believe
are necessary to address the Report of Investigation’s findings.
Such a meeting will provide me an opportunity to listen to any con-
cerns that may exist among the staff, and to express my support
for a strong and effective Office of Inspector General.”

In his subsequent letter to Clay Johnson, dated March 29, 2007,
Administrator Griffin wrote: “In my meeting with IG Cobb and the
OIG staff, I will make clear that I expect and support a strong
OIG, which continues to be dedicated to identifying fraud, waste,
and abuse, and that I am committed to leading an agency where
full and frank discussions are not just tolerated, but are expected,
condoned, and encouraged, in a climate without fear of retribution,
and one in which the full panoply of protections exist for whistle-
blowers.”

The meeting between the Administrator and the Office of Inspec-
tor General staff took place on Tuesday, April 10. The previous
day, on Monday, April 9, I contacted the Office of Public Affairs to
inquire about using the NASA TV facilities available in the head-
quarters auditorium for the April 10 meeting, which included OIG
staff at headquarters and the various NASA centers across the
country. The meeting was on a sensitive subject, and I wanted the
OIG staff to feel free to participate in a full and free dialogue.
Therefore, I asked Public Affairs to determine if the equipment
used in the auditorium could limit the broadcast of the meeting
solely to meeting participants.

Later that day, I was informed that the auditorium equipment
would not allow the meeting to be limited to participants, and it
was recommended that the headquarters videoconferencing facility
be used instead. Concerned that the size of the videoconference fa-
cility was not adequate to accommodate the number of OIG staff
expected at the meeting, I went to the facility and spoke to its
manager, Mr. Fred Berger.

During my conversation with Mr. Berger, we discussed whether
the technology in the auditorium could be used, whether the tech-
nology available in the videoconference center could be used in the
auditorium, and whether the video facility could accommodate the
number of OIG staff expected to attend the meeting.

I also told Mr. Berger during our conversation that the meeting
should not be recorded. My reason for doing so was my belief that
recording the meeting might discourage questions and discussion of
OIG staff concerns, which was inconsistent with what I believed
was the Administrator’s stated purpose for the meeting.

The next day, on April 10, shortly after I arrived at the meeting
with the Administrator, I noticed a display on the video monitor at
the front of the room that indicated the meeting was, contrary to
my instructions, being recorded. Later that day, I placed a call to
Mr. Berger to inquire why the meeting had been recorded. Mr.
Berger was unavailable, and he returned my call the following
morning, as I was driving to the office.

I asked Mr. Berger who recorded the meeting. He said he did.
I asked him why he recorded it, contrary to my direction. Mr.



29

Berger said he forgot that I had asked him that it not be recorded,
and that Mr. Fred Brown, from NASA TV, under the Office of Pub-
lic Affairs, had requested that the meeting be recorded, and that
Mr. Berger had provided Mr. Brown with a copy of the recording.

I told Mr. Berger that I thought it was highly inappropriate for
someone in Public Affairs to request a recording of a meeting be-
tween the OIG staff and the Administrator, especially when I told
him the previous day that it should not be recorded. I asked Mr.
Berger to retrieve the recording from Public Affairs.

I next spoke by phone with my secretary, who informed me that
Mr. Bob Jacobs of the Office of Public Affairs had delivered DVD
copies of the meeting to my office. I was, needless to say, surprised
to learn that not only had the meeting been recorded and provided
to Public Affairs, but that Public Affairs was making copies.

When I arrived at the office, I went to see Mr. Jacobs. 1 asked
Mr. Jacobs if he had requested that the meeting be recorded. He
said that he had. I told Mr. Jacobs that I believed it was highly
inappropriate for him to have requested a recording of a closed
meeting between the Administrator and the OIG staff. I told him
that he did not have the authority to request recordings of the Ad-
ministrator’s non-Public Affairs-related meetings. I requested that
he provide me with any additional copies that he had in his posses-
sion, which he in turn did.

I then went to see Mr. Fred Berger at the conferencing facility.
When I arrived at his office, he was there with Mr. Fred Brown
from NASA TV. Mr. Berger gave me several more DVDs. I asked
him if what I had in my possession represented all the copies. He
said yes.

I took the DVDs to the NASA General Counsel. I explained to
Mr. Mike Wholley, excuse me, what had happened, that a non-Pub-
lic Affairs-related meeting had been recorded by Public Affairs
without proper consent or authorization, despite the fact that I said
it should not be recorded. I asked Mr. Wholley what I should do
with the DVDs. He said I should leave them with him.

I left the General Counsel’s office believing they were in the ap-
propriate hands. I never directed that any DVD or recording be de-
stroyed. It was my understanding that the original recording had
been made at headquarters, and that all existing copies had been
taken to the Office of the General Counsel.

To the best of my recollection and belief, I was unaware that cop-
ies of the meeting had been made and destroyed at NASA centers
until some time after the April 10 meeting had occurred, and I be-
lieve, to the best of my knowledge, it was some time the following
week.

It was and remains my strong belief that the Office of Public Af-
fairs had no legitimate reason or authority to request, copy, or pos-
sess a recording of what was a non-Public Affairs-related meeting
between the Administrator and the OIG staff. Furthermore, it was
and remains my very strong belief that participants in a closed
meeting have the right to expect that the contents of the meeting
will remain secure and private, even when they know the meeting
is being recorded. It was my very strong concern that the posses-
sion of the recording by Public Affairs compromised the foregoing.
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The Subcommittee asked me to address my role in the Adminis-
trator’s response to the report of the President’s Council on Integ-
rity and Efficiency. My role was as a facilitator: scheduling meet-
ings, conveying information, and coordinating the preparation, edit-
ing, review, and approval of correspondence. I did not review the
Report of Investigation, and I did not make recommendations to
the Administrator regarding his response to the Report of Inves-
tigation.

As you know, the Administrator recommended several actions to
the Chairman of the PCIE, and obtained his concurrence, con-
sistent with the Inspector General Act. Those recommendations in-
cluded IG Cobb’s attendance at the Federal Executive Institute
courses, and the assistance of an executive coach to help enhance
IG Cobb’s leadership and management skills. In addition, IG Cobb
will meet with the Deputy Administrator on a bimonthly basis to
discuss the implementation of his individual leadership and man-
agement plan, and his work with the executive coach. The Deputy
Administrator’s meetings with IG Cobb will be one way of moni-
toring his progress and his commitment to improving his manage-
ment skills. In addition, there are a number of options available to
OIG staff to report any future allegations of inappropriate actions.

[The prepared statement of Mr. Morrell follows:]

PREPARED STATEMENT OF PAUL MORRELL

Mr. Chairman, in his March 14, 2007 letter to Clay Johnson, Chairman of the
President’s Executive Councils on Integrity and Efficiency, NASA Administrator Mi-
chael Griffin wrote:

I will schedule a meeting with the employees of the NASA Office of Inspector
General to inform them that I have reviewed the [Report of Investigation re-
garding the allegations of misconduct on the part of NASA Inspector General
Robert Cobb] and I have taken the actions that I believe are necessary to ad-
dress the [Report of Investigation’s] findings. Such a meeting will provide me
an opportunity to listen to any concerns that may exist among the staff and to
express my support for a strong and effective Office of Inspector General.

In a subsequent letter to Clay Johnson dated March 29, 2007 Administrator Grif-
fin wrote:

In my meeting with IG Cobb and the OIG staff, I will make clear that I expect
and support a strong OIG which continues to be dedicated to identifying fraud,
waste, and abuse, and that I am committed to leading an Agency where full and
frank discussions are not just tolerated but are expected, condoned, and encour-
aged in a climate without fear of retribution, and one in which the full panoply
of protections exists for “whistleblowers.”

The meeting between the Administrator and the Office of Inspector General (OIG)
staff took place on Tuesday, April 10.

On Monday, April 9, I contacted the Office of Public Affairs to inquire about using
the NASA TV facilities available in the headquarters auditorium for the April 10
meeting, which included OIG staff at headquarters and the various NASA centers
across the country. The meeting was on a sensitive subject and I wanted the OIG
staff to feel free to participate in a full and open dialogue. Therefore, I asked Public
Affairs to determine if the equipment used in the auditorium could limit the broad-
cast of the meeting solely to meeting participants.

Later that day I was informed that the auditorium equipment would not allow
the meeting to be limited to participants and it was recommended that the Head-
quarters video conferencing facility be used instead. Concerned that the size of the
video conference facility was not adequate to accommodate the number of OIG staff
expected at the meeting, I went to the facility and spoke to its manager, Mr. Fred
Berger. During my conversation with Mr. Berger, we discussed whether the tech-
nology in the auditorium could be used, whether the technology available in the
video conference center could be used in the auditorium, and whether the video fa-
cility could accommodate the number of OIG staff expected to attend the meeting.
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I also told Mr. Berger during our conversation that the meeting should not be re-
corded. My reason for doing so was my belief that recording the meeting might dis-
courage questions and discussion of OIG staff concerns, which was inconsistent with
what I believed was the Administrator’s stated purpose for the meeting.

The next day, on April 10, shortly after I arrived at the meeting with the Admin-
istrator, I noticed a display on a video monitor at the front of the room that indi-
cated the meeting was, contrary to my instructions, being recorded. Later that day,
I placed a call to Mr. Berger to inquire why the meeting had been recorded. Mr.
Berger was unavailable and he returned my call the following morning as I was
driving to the office. I asked Mr. Berger who recorded the meeting. He said he did.
I asked him why he recorded it contrary to my direction. Mr. Berger said he forgot
that I had asked that it not be recorded and that Mr. Fred Brown, from NASA TV
under the Office of Public Affairs, had requested that the meeting be recorded, and
that Mr. Berger had provided Mr. Brown with a copy of the recording. I told Mr.
Berger that I thought it was highly inappropriate for someone in Public Affairs to
request a recording of a meeting between the OIG staff and the Administrator, espe-
cially when I told him the previous day that it should not be recorded. I asked Mr.
Berger to retrieve the recording from Public Affairs.

I next spoke by phone with my secretary who informed me that Mr. Bob Jacobs,
from the Office of Public Affairs, had delivered DVD copies of the meeting to my
office. I was, needless to say, surprised to learn that not only had the meeting been
recorded and provided to Public Affairs, but copies were being made.

When I arrived at the office, I immediately went to see Mr. Jacobs. I asked Mr.
Jacobs if he had requested that the meeting be recorded. He said that he had. I told
Mr. Jacobs that I believed it was highly inappropriate for him to have requested
a recording of a closed meeting between the Administrator and the OIG staff. I told
Mr. Jacobs that he did not have the authority to request recordings of the Adminis-
trator’s non-public affairs related meetings. I requested that he provide me with any
additional copies that he had in his possession, which he in turn did.

I then went to see Mr. Fred Berger, the manager of the video conferencing facility.
When I arrived at Mr. Berger’s office he was there with Mr. Fred Brown, of NASA
TV. Mr. Berger gave me several more DVDs. I asked him if what I had in my pos-
session represented all of the copies. He said yes.

I took the DVDs to the NASA General Counsel. I explained to Mr. Mike Wholley
what had happened—that a non-public affairs related meeting had been recorded
by Public Affairs without proper consent or authorization, despite the fact that I
said it should not be recorded. I asked Mr. Wholley what I should do with the
DVDs. He said I should leave them with him. I left the General Counsel’s Office
believing they were in the appropriate hands.

I never directed that any DVD or recording be destroyed. It was my under-
standing that the original recording had been made at headquarters, and that all
existing copies had been taken to the Office of the General Counsel. To the best of
my recollection and belief, I was unaware that copies of the meeting had been made
and (ﬁastroyed at NASA centers until some time after the April 10 meeting had oc-
curred.

It was and remains my strong belief that the Office of Public Affairs had no legiti-
mate reason or authority to request, copy, or possess a recording of what was a non-
public affairs related meeting between the Administrator and the OIG staff. Fur-
thermore, it was and remains my very strong belief that participants in a closed
meeting have the right to expect that the contents of that meeting will remain se-
cure and private even when they know the meeting is being recorded internally. It
was my very strong concern that possession of this recording by Public Affairs com-
promised the foregoing.

The Subcommittee asked me to address my role in the Administrator’s response
to the report of the President’s Council on Integrity and Efficiency (PCIE). My role
was as a facilitator—scheduling meetings, conveying information, and coordinating
the preparation, editing, review, and approval of correspondence. I did not review
the Report of Investigation and I did not make any recommendations to the Admin-
istrator regarding his response to the Report of Investigation.

As you know, the Administrator recommended several actions to the Chairman
of the PCIE and obtained his concurrence consistent with the Inspector General Act.
Those recommendations included IG Cobb’s attendance at Federal Executive Insti-
tute courses and the assistance of an executive coach to help enhance the IG Cobb’s
leadership and management skills. In addition, IG Cobb will meet with the Deputy
Administrator on a bimonthly basis to discuss the implementation of his individual
leadership and management plan, and his work with the executive coach.

The Deputy Administrator’s meetings with IG Cobb will be one way of monitoring
his progress and his commitment to improving his management skills. In addition,
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there are a number of options available to the OIG staff to report any future allega-
tions of inappropriate actions.
Thank you.

DiscUsSION

Chairman MILLER. Thank you, Mr. Morrell.

On the documents, or most of the documents that NASA has pro-
vided in response to this committee’s request, there is, stamped in
large type across the face of the document, in a way that almost
obscures the contents of the documents, makes them very hard to
read, and in the original, I understand that it is in red ink: “This
document is provided by NASA solely for Congressional use and
not for further release. No waiver of FOIA exemption or internal
agency working document/predecisional/attorney-client privileges
are waived in this provision for Congressional use beyond the pur-
poses of the committees making the request.” To whom is that
warning intended?

Mr. WHOLLEY. Sir, I don’t believe it is a warning. I believe it is
the recognition that these are, in many cases, predecisional docu-
ments that would not be releasable under FOIA, and it was not in-
tended, certainly, as a warning to this committee.

Chairman MILLER. All right. Do you contend that this committee
cannot release the documents that you have provided us, under our
oversight authority, to the public?

Mr. WHOLLEY. Sir, if we were requested for them, we would deny
them under FOIA.

Chairman MILLER. But you don’t claim that this committee
cannot

Mr. WHOLLEY. I make no such claim.

Chairman MILLER. Okay. I am struck by two provisions of pas-
sages in Mr. Morrell’s testimony and Mr. Wholley’s testimony. Mr.
Morrell, you quoted the letter from Administrator Griffin on the
first page of your testimony: “I am committed to leading an agency
where full and frank discussions are not just tolerated, but are ex-
pected, condoned, and encouraged, in a climate without fear of ret-
ribution, and one in which the full panoply of protections exist for
whistleblowers.”

Mr. Morrell, do you think that is the climate in which NASA and
every agency should conduct their business? And Mr. Wholley, do
you agree with that?

Mr. MORRELL. Yes, sir.

Chairman MILLER. Okay. Mr. Wholley, in your testimony, you
said: “My sense is that the allegations have been slipped under the
door or thrown over the transom, often anonymously or with the
request of anonymity, and in all too many cases, they are imme-
diately given a mantle of credibility, because they originate from
someone “familiar with the issues,” and therefore “must be true.”
In the best of all possible worlds, individuals making such allega-
tions would be required to swear to the truth of what they are say-
ing, and would be made aware of the consequences of any false
statement.”

Mr. Wholley, aren’t we talking about the same people? Aren’t we
talking about whistleblowers?

Mr. WHOLLEY. Sir, I
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Chairman MILLER. People who throw allegations over the tran-
som to us?

Mr. WHOLLEY. Sir, this was not referring to things that have
come before the Committee. It was referring to the number of alle-
gations against Mr. Cobb in that Report of Investigation, many of
which were unfounded, some of which were dismissed out of it.

Chairman MILLER. Those were from NASA employees that were
whistleblowers, were they not?

Mr. WHOLLEY. I am not sure who they were, sir, and I am not
sure how many of them would qualify as whistleblowers.

Chairman MILLER. Okay. Well, it seems like there is some cat-
egory of a NASA employee that is a whistleblower, and that is a
good thing. That is a wholesome thing. They are patriotic Ameri-
cans. And then, there is some other category of NASA employees
who throw things over the transom and request anonymity for it
that is an unwholesome thing. Can you tell us how we are sup-
posed to tell the difference?

Mr. WHOLLEY. Sir, I am not saying that one should try and dis-
tinguish the difference. What I said was when they come in that
way, one needs to, as best as possible, try and find the factual
underpinnings for whatever is being said, as opposed to taking it
as gospel as it comes through.

Chairman MILLER. Okay. Mr. Morrell, you spoke approvingly, or
quoted approvingly from Mr. Griffin’s letter, how whistleblowers
should be regarded and protected. Do you see anything in Mr.
Wholley’s testimony that is contrary to how you describe the way
whistleblowers should be treated or regarded?

Mr. MORRELL. I don’t want to speak for Mr. Wholley, but I do
believe that whistleblowers should have all the protections afforded
under law.

Chairman MILLER. Mr. Sensenbrenner. I will have time for addi-
tional questions.

MORE ON THE DESTRUCTION OF DOCUMENTS

Mr. SENSENBRENNER. Thank you, Mr. Chairman.

I want to get to the tape of the meeting, and what happened to
it, and I have 44 United States Code Section 3301, and I will quote
it in total: “ As used in this chapter, “records” includes all books,
papers, maps, photographs, machine readable materials, or other
documentary materials, regardless of physical form or characteris-
tics, made or received by an agency of the United States under fed-
eral law in connection with the transaction of public business and
preserved or appropriate for preservation by that agency or its le-
gitimate successor as evidence of the organization, functions, poli-
cies, decisions, procedures, operations, or other activities of the
Government or because of the informational value of data in them.
Library and museum material made or acquired and preserved
solely for reference or exhibition purposes, extra copies of docu-
ments preserved only for convenience of reference, and stocks of
publications and of processed documents are not included.”

Now, from that, it appears that the tape was a public record,
that was at least preserved for a brief period of time, or appro-
priate for preservation, because it did deal with the functions, poli-
cies, decisions, procedures, operations, or other activities of the gov-
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ernmgnt. So, I think it is very clear that the tape was a public
record.

Now, it is also a crime to destroy public records. Mr. Wholley,
with your legal analysis of having these records destroyed, were
you familiar with the litigation relative to Henry Kissinger’s notes
while he was at the State Department?

Mr. WHOLLEY. No, sir. I can’t, I cannot own up to some famili-
arity with it.

Mr. SENSENBRENNER. Okay. Well, let me tell you what they said.
First of all, in Reporters Committee for Freedom of the Press v.
Vance, which was decided by the U.S. District Court for the Dis-
trict of Columbia, the notes that were made of Kissinger’s con-
versations while at the State Department were federal records
under the FRA. Then, that case went up, and there was other liti-
gation, and it said the determinant factor for creating a federal
record is whether the record was made at government expense,
that is, with government materials and on government time. I
think very clearly this tape was made at government expense, with
government materials, and on government time.

Have you ever been asked to give advice to anybody in NASA rel-
ative to what records can be destroyed, and if so, what was that?

Mr. WHOLLEY. No, sir. I can’t say that I have been personally
asked to give advice to anybody on that.

Mr. SENSENBRENNER. Well, isn’t it your job, when an issue like
this comes up, and you were personally involved in destroying at
least the tapes that were in the NASA headquarters, that you
should be concerned about what the law is on this subject?

Mr. WHOLLEY. Yes, sir.

Mr. SENSENBRENNER. Okay. Is it your belief that the tape, once
it was made, was a government record?

Mr. WHOLLEY. No, sir.

Mr. SENSENBRENNER. Why not?

Mr. WHOLLEY. If—had it been—had that been my belief, sir, I
would not have destroyed it.

Mr. SENSENBRENNER. Well, why not? I read the relevant portions
of the law.

Mr. WHOLLEY. Yes, sir.

Mr. SENSENBRENNER. I read the determinant cases, when Mr.
Kissinger claimed that his notes should be private, and not govern-
ment record, you know, it isn’t very hard to dig the cases out. Isn’t
that the job of a General Counsel to do that?

Mr. WHOLLEY. Yes, sir. It is.

Mr. SENSENBRENNER. Okay. Well, it wasn’t done. Now, Mr.
Morrell. You testified you didn’t have anything to do with the de-
struction of the tapes, and did you speak to the technician, Mr.
Berger, who made the tapes, after the teleconference?

Mr. MORRELL. The next morning, sir.

Mr. SENSENBRENNER. Okay. And after your conversation, did Mr.
Berger erase his copy of the teleconference, and called NASA cen-
ters up, asking them to do the same?

Mr. MoRRELL. I have heard that he had.

Mr. SENSENBRENNER. Okay. Did you ask him to do it?

Mr. MORRELL. I did not.

Mr. SENSENBRENNER. Okay.
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Mr. MORRELL. It was my understanding that the recording had
been made at headquarters.

Mr. SENSENBRENNER. Who is Keith Thomas Sefton?

Mr. MORRELL. He is Mr. Wholley’s Deputy.

Mr. SENSENBRENNER. So, he is an attorney as well? Okay. Berger
wrote, on an e-mail to Mr. Sefton, dated April 30, which was after
the April 27 meeting: “At 10:15 a.m. on Wednesday, April 11, 2007,
I received a call from Paul Morrell. During that phone conversa-
tion, Paul asked me to contact my counterparts at the centers to
find out if those who recorded the meeting still have the recordings,
or if they could retrieve them. Paul wanted me to ask them to
erase videotapes or shred DVDs of their recordings.” And this was
an e-mail from Fred Berger to Keith Sefton.

Mr. Wholley, were you aware of that e-mail?

Mr. WHOLLEY. No, sir. Not at the time.

Mr. SENSENBRENNER. So, your deputy didn’t tell you this?

Mr. WHOLLEY. Sir, to be honest with you, I was trying to stay
away from—in fact, when—well, the answer is I can’t remember
when I learned of it, but you know

Mr. SENSENBRENNER. What were you planning on staying away
from?

Mr. WHOLLEY. I wanted to stay away from any involvement that,
because I was involved in the destruction of tapes, I wanted to stay
away from any involvement in talking to any of the witnesses. In
fact, when the Committee asked for any e-mails, or any documents,
I turned my computer over to another attorney in the office, and
said this is everything I have, just take what you believe is respon-
sive.

Mr. SENSENBRENNER. And what—which attorney was that?

Mr. WHOLLEY. That was Ms. Donovan.

Mr. SENSENBRENNER. Now:

Mr. WHOLLEY. I believe she worked with her supervisor, Mr. Fal-
con.

Mr. SENSENBRENNER. Okay. And Mr. Morrell, I have read you
this e-mail from Fred Berger, who was the technician that did the
recording, to Keith Thomas Sefton, who works in Mr. Wholley’s of-
fice.

That is at variance with the testimony that you have given and
the answer to my question. How can you explain that?

Mr. MORRELL. I can’t explain it, sir. All I know is I asked where
it was recorded. He said he recorded it at headquarters. He said
that it had been given to Public Affairs, and I asked him to get it
back. Never any——

Mr. SENSENBRENNER. I would repeat what is in the—part of the
mail: “Paul wanted me to ask them to erase videotapes or shred
DVDs of their recordings.”

Mr. MORRELL. I did not do that. When I had all the copies that
were at headquarters, Mr. Berger gave me the final copies, I asked
him was this everything, and he said yes.

Mr. SENSENBRENNER. Okay.

Mr. MORRELL. And at that point, I knew I didn’t know what
needed to be done with them, so I took them to the General Coun-
sel.
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Mr. SENSENBRENNER. Okay. Thank you, Mr. Chairman. I have no
further questions.
Chairman MILLER. Mr. Feeney.

MORE ON THE APRIL 10TH MEETING

Mr. FEENEY. Mr. Wholley, I think it was, at best, a foolish mis-
take to destroy the videotapes. I want to make that clear. But I
also want to ask you some questions. Is it your understanding that
as part of a decision-making process before a final conclusion or de-
cision or report is issued, that notes and documents that are used,
in Ke?rms of developing the final decision, are subject fully to the
FRA?

Mr. WHOLLEY. I would have to look at that in context. I am not
q}lllite sure I have the entirety of your question. Predecisional stuff
that

Mr. FEENEY. Predecisional.

Mr. WHOLLEY. No.

Mr. FEENEY. And in the two letters that Mr. Griffin penned, the
first letter, of March 14, he says that one of the purposes is to have
an opportunity and “to listen to any concerns that may exist
amongst the staff, and to express my support for a strong and ef-
fective Office of Inspector General.” In his subsequent letter to Clay
Johnson, on March 29, he says that he wants to make it clear that
he is “committed to leading an agency where full and frank discus-
sions are not just tolerated, but are expected, condoned, and en-
couraged.”

And it seems to me, when I am trying to have that sort of con-
versation with my staff, that a video recording is the last thing I
want to encourage those sorts of full and frank discussions. And so,
do you share Mr. Morrell’s opinion that this meeting should never
have been taped in the first place, given the purposes that Mr.
Griffin laid out in those two letters?

Mr. WHOLLEY. Yes, sir. I share that. As I recall, the conversation
when he came in that morning, which was the morning of the 11th,
with the copies that Public Affairs had made, as you could tell, his
concern was that Public Affairs had no right to tape a meeting that
was supposed to be a private, internal, closed meeting between the
Administrator and the staff of the Inspector General. If I may, the
first time I became aware, and this relates back to something Ms.
Klemstine said, and the first time I became aware that there was
an internal policy within the IG that their meetings are recorded,
so other people can see them, was when I saw the IG’s response
back. I did not consider this an IG’s meeting. It was an Administra-
tor’s meeting.

Mr. FEENEY. And you were in the meeting. Is

Mr. WHOLLEY. Sir, I walked in with Mr. Morrell and Mr. Griffin,
and Mr. Griffin walked immediately to the front of the room, faced
the audience, and began talking.

Mr. FEENEY. Did you know that the meeting was being recorded
at that point?

Mr. WHOLLEY. No, I did not. I know there were signs up. I was
sitting, what would have been on the very far right of a semicircle,
as Dr. Griffin looked, and Mr. Berger was in front of me. There
may well have been signs. I was, I just did not see them.
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Mr. FEENEY. Our last two witnesses, including Ms. Klemstine,
said that it was clear to people that were viewing the monitor that
the meeting was being recorded. That was my understanding of her
testimony. Did you know that, Mr. Morrell?

Mr. MORRELL. Yes, there were signs.

Mr. FEENEY. There were signs, but Mr. Wholley, you didn’t see
the signs?

Mr. WHOLLEY. I didn’t see them. I mean, frankly, I wasn’t look-
ing for them.

Mr. FEENEY. Well, one can only wonder, given the fact that there
were concerns that Mr. Cobb was in the room, apparently. There
were concerns about the tenor of Mr. Griffin’s remarks. One can
only—but nobody expressed them at that meeting. One can only
wonder whether it was the video, as much as anything, that may
have intimidated some of the people that had concerns that they
expressed after the meeting, but not at the meeting.

And so, again, I want to say that at best, it was a foolish deci-
sion, in my view, in retrospect, to destroy the tapes that should
have not been made in the first place, but it seems to me clear that
if I were having a meeting like this with my staff, video cameras
on all of us would be the last thing that I would want to encourage
full and frank discussions and concerns.

And with that, I yield back the balance of my time.

Chairman MILLER. Thank you. Mr. Morrell, I also would like to
encourage candor within your staff. You believe that it would in-
hibit, kill candid discussions within the staff to have it videotaped,
but having a discussion of the findings of improprieties of the alle-
gations of misconduct by the Inspector General Cobb, with their su-
pervisor, Inspector Cobb, sitting right there, would not inhibit the
discussion. That could be free, that could be open, that could be
candid, with him sitting right there?

Mr. MORRELL. I didn’t say that. I am sure that some people may
have felt intimidated by having him there.

Chairman MILLER. All right. And do you think that inhibited
conversation within that room?

Mr. MORRELL. Perhaps it did. It would be very possible, in fact.

Chairman MILLER. Very much sense that it would?

Mr. MoORRELL. Perhaps some people would be inhibited to speak
up. I think it—I mean, people did ask questions. I thought perhaps
some people would have—there would have been more than what
there was, but——

Chairman MILLER. Well, the Inspector, the guy they are talking
ab(ilu“c? is sitting right there, beside Administrator Griffin. Is that
right?

Mr. MoRRELL. He was not beside the Administrator.

Chairman MILLER. He was in the room. Okay. And they were
talking about him. And they were talking about allegations of mis-
conduct by him.

Mr. MORRELL. Correct.

Chairman MILLER. And that, you thought, could be an uninhib-
ited, free, candid discussion.

Mr. MORRELL. I didn’t say—Mr. Chairman, I didn’t say that. I
can tell you that the Administrator felt that if he was going to be
talking about the IG, the IG should be in the room.
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Chairman MILLER. If you were concerned, Mr. Morrell, it strikes
me if you were concerned about the candor in the room, and mak-
ing people feel that they should have an uninhibited discussion, to
say what was on their mind, that it was not the taping of it that
inhibited that, it was having Mr. Cobb right there, and also, the
tenor of what we understand Administrator Griffin said.

Now, we don’t have the tape to see what he said. We have still
not been provided the written statement that you said that he
used, but

Mr. MORRELL. On the written statement, it was prepared from
some talking points that we had prepared, and——

Chairman MILLER. And can we get those?

Mr. MORRELL. You should have them already.

Chairman MILLER. We do not.

Mr. MORRELL. I can get them to you, but they were provided, 1
believe, in the first set of documents that you requested.

Chairman MILLER. All right.

Mr. MORRELL. It is not a complete document. It is a partial docu-
ment, of what he used.

Chairman MiILLER. All right. Mr. Morrell, Mr. Wholley wrote you
an e-mail on March 14, which we have been provided, about this
proposed meeting. The proposal in the letter to Clay Johnson that
Mr. Griffin would address the Inspector General staff. It is before
you, as Exhibit 10. Do you have it?

Mr. MORRELL. Yes, sir.

Chairman MILLER. All right. Do you recognize that e-mail?

Mr. MORRELL. I do.

Chairman MILLER. Okay. Can you read it through the warning
that you not disclose it beyond the Congressional Committee?

Mr. MORRELL. I can probably get through it.

Chairman MILLER. Okay. I would like to read from it: “Paul, I
wasn’t very articulate in our discussion last night and I apologize.
Truth is, I am very troubled by the proffered “addition” to the let-
ter,” “to call a “special meeting” of the IG staff and not be prepared
to back Moose,” that is the Inspector General Cobb, “in a strong
way would undercut Moose, grant more credibility to the com-
plaints, and the investigation than warranted, and be, I believe,
counterproductive. On the other hand, to call a special meeting and
praise Moose in front of the selected group,” the IG staff, “will risk
Mike becoming the center of the controversy,” Mr. Griffin, Adminis-
trator Griffin. “As I said last night, I see no upside for Mike in the
proposed course of action, and I do see a downside. I know that this
is a not a legal matter, but I am concerned about how this will play
out if the suggested course of action is adopted.”

Do you remember getting that e-mail?

Mr. MORRELL. Yeah.

Chairman MILLER. Okay. Did I read that faithfully?

Mr. MoORRELL. I believe so.

Chairman MILLER. All right. Do you recall the conversations that
you had with Mr. Wholley?

Mr. MORRELL. Vaguely.

Chairman MILLER. Okay. Do you recall the e-mail?

Mr. MORRELL. Yes.

Chairman MILLER. Okay. Did you have the same concerns?
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Mr. MORRELL. I raised this issue with the Administrator. He did
not believe that he was going there to defend the IG or to criticize
the IG, but to talk about facts, and it was something that he de-
cided he wanted to do.

Chairman MILLER. Okay. Well, the concern, the reaction that the
previous two witnesses, Mr. Winters and Ms. Klemstine, in par-
ticular, described, aren’t those exactly the reactions that Mr.
Wholley was concerned would result from such a meeting?

Mr. MORRELL. I believe so.

Chairman MILLER. All right. Did you share those concerns? Did
you have the same concerns that Mr. Wholley had?

Mr. MORRELL. I don’t believe at the time I did. I believed that
the Administrator would go in, discuss facts——

Chairman MILLER. All right.

Mr. MORRELL.—what we was asked to do, what he decided to do,
i%1nd what his expectations were for the Office, as he stated in his
etter.

Chairman MILLER. All right. All the testimony today has been
that there were signs everywhere. There were—let me not exag-
gerate. There were visible signs, readily visible signs, saying that
the meeting was being taped. The two previous witnesses said that
they noticed the signs. They assumed that they were being, the
meeting was being taped. Did you notice those signs?

Mr. MORRELL. I did.

Chairman MILLER. All right. Why did you not say at the time to
stop the taping of the meeting?

Mr. MORRELL. When I noticed that the Administrator was al-
ready speaking, Mr. Berger was at his console working, and I de-
cided it wasn’t appropriate to interrupt the meeting.

Chairman MILLER. I have abused my time again. Mr. Sensen-
brenner.

Mr. SENSENBRENNER. I will yield the Chairman my time.

MORE ON THE DESTRUCTION OF DOCUMENTS

Chairman MILLER. All right. You had collected the DVDs. You
took them to Mr. Wholley. Why did you take them to him? He said
that you didn’t specifically say destroy these. What did you say?

Mr. MORRELL. I believe what I told—I recapped what had hap-
pened, that I didn’t ask—I asked that the meeting not be recorded,
but Public Affairs had apparently put in a request. I thought it was
inappropriate, didn’t believe that Public Affairs had any authority
or legitimate reason for doing so, that I collected them, take them
from Public Affairs, and I had them, and I didn’t know what to do
with them.

Chairman MILLER. What did you expect Mr. Wholley would do
with them?

Mr. MORRELL. Part of the reason I brought them to him was be-
cause they had maintained the records on the IG investigation, and
I figured he would be, you know, he and his office would know
what to do with them.

Chairman MILLER. Did you say that to Mr. Wholley, that because
he was maintaining the other records pertaining to the——

Mr. MORRELL. No, what I asked him was what should I do with
these?
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Chairman MILLER. And he said leave them with me?

Mr. MORRELL. Yes.

Chairman MILLER. Did it not occur to you that he might infer
from your conduct that you wanted them destroyed? I mean, it
seems like you came powerfully close to saying, “Will no one rid me
of these troublesome DVDs, these meddlesome DVDs?”

Mr. MoORRELL. No, sir. That was not my intent. I was never, it
was never my intent to destroy anything.

Chairman MILLER. Did you ask Mr. Wholley if you could throw
the tapes away?

Mr. MORRELL. No.

Chairman MILLER. Did you ask him if the tapes could be de-
stroyed?

Mr. MORRELL. No.

Chairman MILLER. Did you ask him to research the law on what
needed to become of the tapes?

Mr. MORRELL. I believe as I was leaving, he said he was, some-
t}flf@ng to the effect that he would look into it, or something to that
effect.

Chairman MILLER. Mr. Wholley, how many lawyers reported to
you at that time?

Mr. WHOLLEY. In the Office of General Counsel?

Chairman MILLER. Yes, sir.

Mr. WHOLLEY. At headquarters, in the neighborhood of 35.

Chairman MILLER. And were there others in other places within
NASA?

Mr. WHOLLEY. Yes, there are attorneys at all ten centers.

Chairman MILLER. And how many attorneys in all are there?

Mr. WHOLLEY. Approximately 152 at this time.

. bChairman MILLER. 152 lawyers, and 35 are right there at your
elbow.

Mr. WHOLLEY. Yes, sir.

Chairman MILLER. Okay. Did you ask any of them to research
the law on your behalf?

Mr. WHOLLEY. No, sir.

Chairman MILLER. You did not give the research assignment to
any lawyer?

Mr. WHOLLEY. No, sir.

Chairman MILLER. You looked at the books yourself?

Mr. WHOLLEY. Yes, sir.

Chairman MILLER. Generally, I applaud that in lawyers. It
doesn’t happen often. Do you have a background in FOIA or
records, or records law? You said earlier you are not familiar with
the case law that Mr. Sensenbrenner referred to. Is that an area
that has been an area of specialty for you, or concentration?

Mr. WHOLLEY. Certainly not a specialty, sir. In terms of my past
time serving as the Staff Judge Advocate of various commands and
serving at headquarters.

Chairman MILLER. Were there lawyers within the 160, however
many who reported to you, who did have that as an area of their
concentration?

Mr. WHOLLEY. Yes, sir. That would be the General Law Section.

Chairman MILLER. The General Law Section, but you did not in-
quire of anyone in the General Law Section?
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Mr. WHOLLEY. I did not.

Chairman MILLER. Why did you not?

Mr. WHOLLEY. Well, I guess one reason, it was a very sensitive
matter. As my attorneys will tell you, I do a lot of my own re-
search. Even after they present a product, although it is not a
question of not trusting them. I am, as you may have gotten from
my statement, I am a show me the data, look at the law. I looked
at exactly what Ranking Member Sensenbrenner said, ‘44 U.S.C.
sec. 44." I looked at the FOIA. And sir, as I mentioned in my writ-
ten remarks, I didn’t start on this right away. It was some time
later that day. There were other things going on. It was some time
later that day. From my perspective, these were recordings that
were made by the Public Affairs Office, of a private, closed meeting
of the Administrator. They should not have been made.

Chairman MILLER. All right. Mr. Wholley, Mr. Morrell discussed
the e-mail that you sent him before the meeting, that I read aloud.
Do you recall that e-mail? Do you recall your conversations about
your concern about how it looked?

Mr. WHOLLEY. I don’t recall the conversation from the night be-
fore. I do recall the e-mail.

Chairman MILLER. Okay. So you expressed a concern in the e-
mail about how it would all look one way or the other.

Mr. WHOLLEY. Yes, sir.

Chairman MILLER. Okay. And so, you were present at the meet-
ing, correct?

Mr. WHOLLEY. Yes, sir. I was.

Chairman MILLER. Okay. Were you aware then of the concerns
that Ms. Klemstine expressed, and Mr. Winters expressed, that the
staff members felt about what was said at the meeting?

Mr. WHOLLEY. No, I was not aware then, sir, and it is——

Chairman MILLER. Well, hearing what happened at the meeting,
did you have any of those concerns yourself?

Mr. WHOLLEY. No.

Chairman MILLER. But you did know that there was a very
strong potential problem one way or the other, of this meeting not
looking good, of—either if Administrator Griffin said Moose Cobb
is my boy, or if he criticized Moose Cobb to his own employees?

Mr. WHOLLEY. Yes, sir. I had concerns.

Chairman MILLER. Okay.

Mr. WHOLLEY. They were expressed in the e-mail.

Chairman MILLER. And you knew at the time that this was a
subject, at that point, Senator Nelson, Chairman Bart Gordon, and
I had all urged the President to fire Moose Cobb. You knew that,
did you not?

Mr. WHOLLEY. I am trying to put, I believe your letter was, that
particular letter was early April, April 3, perhaps.

Chairman MILLER. April 2.

Mr. WHOLLEY. Second.

Chairman MILLER. But that was before the meeting.

Mr. WHOLLEY. Yes, sir.

Chairman MILLER. Okay. It was before the tapes were destroyed.

Mr. WHOLLEY. Yes, sir.
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Chairman MILLER. Okay. You knew that how this whole matter
was being handled was something that the oversight committees of
Congress were interested in, did you not?

Mr. WHOLLEY. I knew they were interested in the matter, yes,
sir.

Chairman MILLER. Okay. And you knew, you said that you did
not want this to subject to FOIA if you kept it. Isn’t that right?

Mr. WHOLLEY. That is what I said, sir. If, but as I, that is only
half of what I said. I said I did not believe they were agency
records, but if we retained them, they would become agency
records. From my perspective, we had five copies that Public Af-
fairs had made of a closed meeting between the Administrator and
the IG staff, that was not only not authorized, but was specifically
said not to be recorded.

Mr. SENSENBRENNER. Will the Chairman yield?

Chairman MILLER. The Chairman happily yields.

Mr. SENSENBRENNER. In what part of the Federal Records Act is
it intended to encourage agencies to destroy records promptly so
that they won’t become records? Is there any clause in that? I
haven’t been able to find it.

Mr. WHOLLEY. Sir, I have never looked for that clause, nor have
I been able to find it.

Mr. SENSENBRENNER. Well, it isn’t there. I yield back to the
Chairman.

Chairman MILLER. Thank you, Mr. Sensenbrenner.

Mr. Wholley, you are also a lawyer, and the General Counsel of
NASA. Are you familiar with the evidentiary concept of spoilation,
s-p-o-i-1-a-t-i-o-n, spoilation?

Mr. WHOLLEY. Yes, sir.

Chairman MILLER. Okay. And describe that concept for me.

Mr. WHOLLEY. Basically, inferences can be taken negative to the
person who fails to provide certain evidence.

Chairman MILLER. And certainly, destroys it, knowing that that
the documents are subject to, would be evidence in a pending liti-
gation, or anticipated litigation, or an inquiry from Congress?

Mr. WHOLLEY. Yes, sir. May I continue?

Chairman MILLER. You may.

Mr. WHOLLEY. I don’t know how to get that across any more
clearly. At the time that I, having finished my research, which we
now may say was not sufficient, at that time, I did not believe they
were federal records. I did not believe Public Affairs should have
copies. I did not believe there was any reason for these copies to
exist and be filed, or they could become federal records, and pos-
sibly FOIA-able, and as perhaps impossible as this may seem, I did
not consider, truly, I did not consider the political aspects of this.

As I have said, nobody regrets more that I can’t produce that
particular DVD.

Chairman MILLER. And you are aware that now, there are em-
ployees of, you spoke of it, or you wrote of it in your written testi-
mony, you did not get to it in your oral testimony, that there are
employees of NASA who attended that meeting, who are now pro-
viding us with accounts of the meeting that you described as pat-
ently ridiculous, outrageous——



43

Mr. WHOLLEY. Sir, your staff informed me of several allegations
that were patently ridiculous and outrageous.

Chairman MILLER. Knowing everything that you knew then,
knowing that this meeting was in its very conception a problem,
knowing that we were interested, Congress was interested, the
oversight committees were interested in how NASA dealt with the
PCIE recommendations, knowing that we would likely eventually
ask for that DVD, if it still existed, why is there not every element
of spoliation present, so we should assume the worst?

Mr. WHOLLEY. Sir:

Chairman MILLER. Under ordinary rules of evidence.

Mr. WHOLLEY. I cannot stop you from assuming the worst, other
than to say, sir, that there were 120 to 180 people in there, many
of whom were NASA IG investigators. There was certainly no in-
tent on my part to destroy evidence. Frankly, that just was not my
intent. As I have stated to your staff, and as I will state here, what
I did, I did in good faith. If it was a mistake that I made on the
law, it is probably not the first one I have ever made, nor will it,
unfortunately, be the last. But it was an honest mistake, and I
deeply regret that I destroyed them, for the reason that we are now
here debating this.

Chairman MILLER. Okay. Is it your practice to destroy other fed-
eral property?

Mr. WHOLLEY. No, sir.

Chairman MILLER. Have you done it on any other occasion?

Mr. WHOLLEY. Not that I can consciously recall, sir.

Chairman MILLER. All right. And how did you do it in this case?
Exactly how did you destroy those DVDs?

Mr. WHOLLEY. Broke them in half, threw them in the trash.

Chairman MILLER. Mr. Sensenbrenner.

Mr. SENSENBRENNER. I have no further questions.

Chairman MILLER. Mr. Wholley, in addition to your e-mail to Mr.
Morrell, you sent an e-mail to Jeff Rosen, the counsel at OMB for
Clay Johnson.

Mr. WHOLLEY. Yes, sir.

Chairman MILLER. Dated April 4, 2007.

Mr. WHOLLEY. I do not recall that particular e-mail, sir.

Chairman MILLER. Okay. It is in the evidence book as Exhibit
18-B, the exhibit book.

Mr. WHOLLEY. Sir, my #18 is

Chairman MILLER. 18-B.

Mr. WHOLLEY.—the bullet points from——

Chairman MILLER. 18-B. 18-B.

Mr. WHOLLEY. Yes, sir.

Chairman MILLER. All right. The subject line is Hearings with
two question marks.

Mr. WHOLLEY. Yes, sir.

Chairman MILLER. Okay. Now, that was two days after Senator
Nelson, Chairman Gordon, and I called on Mr. Cobb, called on
President Bush to fire Mr. Cobb.

Mr. WHOLLEY. Yes, sir.

Chairman MILLER. Okay. And in the e-mail, you, of course, point
out the subject of the Cobb case, and you wrote that the Cobb case
“continues to spin up to “escape velocity,”” and “the reason for this
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e-mail is to arrange a meeting between the two us, and anyone else
you care to bring from your staff who has been involved in vetting
this investigation, before there is any hearing, so that we can so-
berly consider the approach to be taken.” “I am sure that you can
appreciate that I am not particularly keen on seeing two entities
of theg]xecutive Branch at odds in a hearing before the Legislative
Branch.”

So, you were aware that this would likely be the subject of Con-
gressional hearings.
| Mr. WHOLLEY. No, sir. I cannot say I was aware that it was like-
y

Chairman MILLER. It was possible.

Mr. WHOLLEY. Possible, yes, sir.

Chairman MILLER. All right. If it was likely, there just would
have been one question mark. Possible was two question marks.

So, you were certainly very, very aware of the Congress’ interest
in this, this committee’s interest in this, and you were getting to-
gether with OMB to kind of get on the same page?

Mr. WHOLLEY. No, sir. My concern, which I had expressed as,
since you have all my e-mails, you know, my concern was that the,
concerning the disconnect between the Executive Order, the Integ-
rity Committee policies and procedures, and what had actually
been produced and what transpired. That was my concern, not the
hearing, sir. I mean, you called a hearing. I have given you every-
thing that I have on my computer that my counsels, that my attor-
neys believe was relevant. I am here to answer any question you
have. My concern was about the way the Executive Order and the
policies and procedures were not properly interfacing in the way
that the investigation came to us.

Chairman MILLER. All right. I am sorry. “I am sure that you can
appreciate that I am not particularly keen on seeing two entities
of the Executive Branch at odds in a hearing before the Legislative
Branch.”

Mr. WHOLLEY. Yes, sir.

Chairman MILLER. What was it you were concerned that OMB
and NASA might be at odds about?

Mr. WHOLLEY. It wasn’t so much OMB, sir. It was the Integrity
Committee and the PCIE. And it is not OMB. I was talking to Jeff
Rosen, Mr. Rosen, in his capacity as the Counsel to Clay Johnson,
Chairman of the PCIE. He was well aware, as were others, of my
concerns about the Executive Order and the policies and proce-
dures, and how they were or were not interfacing properly.

Chairman MILLER. All right. Mr. Wholley, could you describe
what your role was in the response by Administrator Griffin to the
findings of the PCIE, the report of the PCIE?

Mr. WHOLLEY. I was given the package, sir. I was given the
package by Mr. Morrell, as I said on, my e-mails reveal it was the
26th. I did review it. I turned it over to someone who knew nothing
about it, a very experienced today, and asked for her unvarnished
opinion on it.

I had her brief Dr. Griffin. I was in the room. At the conclusion
of her brief, he asked me my thoughts. I explained that I was on
all fours with her analysis, which had been done independently. We
had previously or simultaneously given him the range of options.



45

As you know, sir, he has no disciplinary options, which is why his
leéter talks in terms of with the concurrence of the Chairman of the
PCIE.

And that was my role, sir.

Chairman MILLER. All right. What was the standard that the at-
torney that you referred to used in her analysis? Was it one of
criminal misconduct, or was it one of appearances?

Mr. WHOLLEY. I believe she would be better able to answer that,
sir, but I do know that she had the policies and procedures, with
the definitions therein. She had the Quality Standards for Inspec-
tors General. She had the Executive Order. She had all of the, she
had everything I had. And she had a number of years of experi-
ence.

Chairman MILLER. And—I am sorry.

Mr. WHOLLEY. I am sorry. I don’t want to speculate. I was going
to say I doubt she used criminal law standards, since any criminal
law violation, I assume, would have been given to the Justice De-
partment, and as you know, sir, the investigation specifically says
there is no violation of law, rule, or regulation, gross misconduct,
or gross waste of funds. They did say there was an abuse of author-
ity in creating a hostile work environment.

MR. WHOLLEY’S RELATIONSHIP WITH MR. COBB

Chairman MILLER. Just one more set of questions, Mr. Wholley.

I know in your written statement, and perhaps in your oral
statement as well, you said that you did not socialize, you do not
visit with Mr. Cobb in his home. He did not visit in your home. You
did talk whenever you saw each other.

Did you have regular meetings with him to discuss matters be-
fore your Office or before his Office?

Mr. WHOLLEY. Yes, sir.

Chairman MILLER. Okay. And how often was that?

Mr. WHOLLEY. Sir, I would say probably it would be rare that if
I didn’t see him once every couple of weeks.

Chairman MILLER. Okay. Did you——

Mr. WHOLLEY. Probably more. Weekly, ten days.

Chairman MILLER. Did you tell our staff that you met once a
week from the time that you joined NASA?

}ll\/h". WHOLLEY. Yes, sir. Initially, we did have weekly meetings,
when

Chairman MILLER. All right.

Mr. WHOLLEY. There were weekly meetings between the Admin-
istrator, that the parties that were supposed to be at the meeting
were the Administrator, Deputy Administrator, Chief of Staff, In-
spector General, and General Counsel. That had existed before I
got there. More often than not, the Administrator wasn’t there. It
was the Deputy Chief, and this was prior to Dr. Griffin arriving.

Chairman MILLER. All right. And did the two of you compare
notes on your discussions with our staff?

Mr. WHOLLEY. No, sir. Compare notes, sir?

Chairman MILLER. Well, that is a phrase. Did you talk with each
other about the interviews?

Mr. WHOLLEY. I think we said something, but it was not, frankly,
it was not what I would consider anything substantive.
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Chairman MILLER. Okay. And you are familiar with all of the al-
legations, not just the summary report, but all of the allegations
within the file of the PCIE matter, the Inspector General, began as
an Inspector General’s investigation by the Inspector General of
HUD. Have you reviewed all of that?

Mr. WHOLLEY. Sir, I have reviewed what I was provided, what
NASA was provided. I have reviewed that. I don’t know if I have
everything. I was, as I mentioned to your staff, I dealt with the pile
of wood that was given to us.

Chairman MILLER. All right. In, well, allegation 43, in the Record
of Investigation, again, it is an allegation, was that Mr. Cobb had
improperly provided you information pertaining to criminal cases.

Mr. WHOLLEY. Yes, sir.

Chairman MILLER. You are familiar with that allegation.

Mr. WHOLLEY. Yes, sir.

Chairman MILLER. Okay. And you are familiar, you know that
one of the principal concerns about Mr. Cobb’s conduct at NASA
was the inappropriateness of his relationship with Sean O’Keefe,
and how close it appeared to be, rather than an arm’s length inde-
pendence.

Mr. WHOLLEY. Yes, sir. And again, I believe Mr. O’Keefe left in
February of 2005.

Chairman MILLER. All right. Did you seek advice from Mr. Cobb
on how to manage your own staff, how to lead it, how to deal with
challenges, or did he seek advice from you on those matters?

Mr. WHOLLEY. He did not seek advice from me, no sir.

Chairman MILLER. Did you discuss it?

Mr. WHOLLEY. We discussed leadership at times, sir.

Chairman MILLER. Okay. I have no further questions.

Mr. SENSENBRENNER. Neither do I.

Chairman MILLER. I thank both of you for appearing, and for
your testimony, and I believe that Mr. Sensenbrenner and I have
already discussed further action that we may take. Thank you.

Mr. WHOLLEY. Thank you, Chairman Miller and Mr. Sensen-
brenner.

[Whereupon, at 11:55 a.m., the Subcommittee was adjourned.]
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Klemstine, Evelyn R. (HQ-WBH10)

From: Klemstine, Evelyn R. (HQ-WBH10)

Sent: Monday, April 23, 2007 1:56 PM

To: Howard, Thomas J. (HQ-WAH10)

Ca: Payson, Dahnelle (HQ-WBH10)

Subject: Areas of Concern Expressed by the Staff Related to VITS
Tom,

During our April 11th Senior Staff Meeting T stated that several of the OA Program Directors, or their staff,
expressed concern about some of the statements that the Administrator made during the April 10th VITS. You
asked that I write you an email outlining those concerns. I asked that those Program Directors send me an email
with the concerns so that I could provide you a single product. Below (almost verbatim with some editorial
changes) are the concerns that were emailed to me. BEvelyn

Concerns Related to Our Audits and Products

1. The perception that the Administrator will not consider (or take action on) any finding that will not result in savings of at
least $1 billion. This is a minimum level that almost no |G can ever achieve. I is even more disenheartening given that
NASA's budget is only $16 billion per year.

2. It appears the Administrator is not interested in operational audits where engineering decision may be challenged or
questioned. What does that mean as it relates to the types of audit we may be doing in the upcoming year. What does
that mean for our Space Ops Directorate.

3. The Administrator's assertion that the auditors do not have sufficient intelligence to audit in technical areas and that he
will not consider recommendations resulting from audit work on technical issues.

4. The Administrator's implication that our audits should not be questioning NASA management decisions because NASA
managers know better than the auditors.

Concerns Related to the Actual Execution of the VITS

1. There is a feeling it was not appropriate for Moose to be present, if the Administrator was really interested in hearing
open and honest comments from the staff. One of the allegations against Moose was that he created a hostile work
environment. Therefore, did Administrator really expect to get open and honest questions in that forum.

2. Staff members have express concerns that there is such a wide disparity between the Administrator's recommendation
and the Integrity Committee’s position that the disciplinary action by the Administrator is not adequate. As a result, there
may be another investigation by Congress and this matter will continued to be played out in the media.

3. It appears the Administrator did not address the issue of a lack of independence. The fact the Administrator has
decided to send Moose to training and to provide a mentor or coach could also raises independence questions. The public
perception witl be that the IG is beholding to the Administrator for saving his job. in a situation like this, can the IG
objectively audit and investigate programs and projects under the Administrator responsibility.
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Areas of Concern Expressed by the Staff

It appears the Administrator is not interested in operational audits where engineering
decision may be challenged or questioned. What does that mean as it relates 1o the types
of andit we may be doing in the upcoming year. What does that mean for our Space Ops
Directorate.

There is a feeling it was not appropriate for Moose to be present, if the Administrator was
really interested in hearing open and honest comments from the staff. One of the
allegations against Moose was that he created a hostile work environment. Therefore, did
Administrator really expect to get open and honest questions in that forum.

There is also a feeling that executives are not being held to the same standards as lower
level employees. In some cases, staff members have expressed a feeling apathy or low
morale. What difference does any of this makes. The decision has been made and it
appears things will remain the same.

Staff members have express concerns that there is such a wide disparity between the
Administrator’s recommendation and the Integrity Committee’s position that the
disciplinary action by the Administrator is not adequate. As a result, there may be

another investigation by Congress and this matter will continued to be played out in the
media.

It appears the Administrator did not address the issue of a lack of independence. The fact
the Administrator has decided to send Moose to training and to provide a mentor or coach
could also raise independence questions. The public perception will be that the IG is
beholding to the Administrator for saving his job. In a situation like this, can the IG
objectively audit and investigate programs and projects under the Administrator
responsibility.
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Schneiter, Catherine (HQ-WBH10)

From: Schineiter, Catherine (HQ-WBH10)
3ent: Wednesday, April 11, 2007 10:04 AM
To: Kiemstine, Evelyn R. (HQ-WBH10)
Subject: RE: Tape recalled

Al VITS are laped and usually the tapes are retained. For whatever reason, the tapes from our VITS yeslerday are being
destroyed

Just an FYL

From: " Klemstine, Evelyn R. (HQ-WBH10)
Sent: Wednesday, Aprii 11, 2007 10:02 AM
To: Schrieiter, Catherine (HQ-WBH10)
Subject: RE: Tape recalled

What is this about

From: Schneller, Catherine (HQ-WBH10)
Sent: Wednesday, April 11, 2007 5:59 AM
To: Klemstine, Evelyn R, (HQ-WBH10)
Subject: FW: Tape recalled

FYl

From: Aggen, Susan 1. (MSFC-M-DI)
Sent: Wednesday, April 11, 2007 9:57 AM
To: Schneiter, Catherine (HQ-WBH10)
Subject: Tape recalied

Karen was just told to return the tape of yesterday's ViTS. They (all tapes) are to be returned and destroyed immediately.

! WARNING ! This email including any attachments is intended only for authorized recipients, Recipients may only forward this
mformation as authorized. This email may contain non-public information that is "Law Enforcement Sensitive," "Sensitive but
Unclassified,"” or otherwise subject to the Privacy Act and/or legal and other applicable privileges that restict velease without
appropriate Jegal authority and clearance. Accordingly, the use, disscmination, distibution or reproduction of this information o or by
unauthorized or unintended recipients, including but not limited to non-NASA recipients, may be unjawfnl
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Page ] of ]

Gandrud, David L. {ARC-W)

From: Gandrud. Gavid L. {ARC-W)

Sent: Wednesday, April 11, 2007 9:29 AM
To: ‘Howard Kwok'

Subject: RE

Very interesunglllt dg

From: Howard Kwok [mailto:hkwok@mail.arc.nasa.gov )
Sent: Wednesday, April 11, 2007 8:26 AM

To: dgandrud@mail .arc.nasa.gov

Subject:

Dave:

When you called me yesterday, I said Big John provided me a videotape of the Griffen ViTs. This
moming, Big John called me and wanted the tape back immediately. Be said he received orders from
Headquarters to not distribute the tape to anyone (even within the OIG) and to destroy the tape right

away. | have given the tape back to him. Apparently, they are concerned that the tape might be leaked
to the press.

Sorry you missed the show.

Howard Kwok, Auditor

NASA Office of Inspector General
Ames Research Center, M/S 204-11
Moffett Field, CA 94035

Phone: (650) 604-2675

Fax:  (650) 604-3955

¢ * This email including any atlachments is inlended only for authorized recipients. Recipients may ouly
forward this information as authorized. This email may contain non-public information that is "Law Enforcemem Sensitive,”
"Sensitive but Unclassified,” or otherwise subject to the Privacy Act md/or legal and other applicable privileges that restrict
release without appropriate legal authority and clearance. Accordingly, the use, dissemination, distribution or reproduction

of this information to or by unauthorized or unintended recipients, including but not limited 10 non-NASA recipients, may be
unlawful.

412712007
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#3

Klemstine, Evelyn R. (HQ-WBH10)

From: Kiemstine, Evelyn R, (HO-WBH10)
Sent: Thurscay. April 18, 2007 11:11 A
To: White, Jacqueline (HQ-WBH10)
Subject: RE: ViTS Tape

Thanks | knew this hac b an issus at Marshall
From: T WIE, Jatquenie (HO-w

Sent: Thursgay, April 19, 2007

To: Rocca, France P. (4G WLH10,

Ca Kiemsting, Evelyr k. {HQ-WEH10)

Subject: FW: VITS Tape

Please read Karen VanSant message below

! e
S Lo W
e

Director, Quality Assurance

NASA, OIG
202-358-0203

I WARNING ! This email including any attachments is intended only for authorized recipients. Recipients may only forward this
information as authorized. This email may contain non-public information that is "Law Enforcement Sensitive," "Sensitive but
Unclassified,” or otherwise subject to the Privacy Act and/or legal and other applicable privileges that restrict release withont
appropriate legal authority and clearance. Accordingly, the use, dissemination, distribution or repraduction of this information to or by
unauthorized or unintended recipients, including but not limited 1o non-INASA recipients, may be unlawful.

From: vansant, Karen E. (MSFC-M-DI)
Sent: Thursday, April 19, 2007 10:33 AM
To: White, Jacqueling (HQ-WBHi0)
Subject: ViTS Tape

Hi Jackie,

funderstand that there is a request for the tape of the ViTS on April 10. We do not have a copy of the tape. it was taped
here but the tape was recalled and destroyed. Attached are my notes on the subject

<< File: ViTS.doc >>

Karen VanSant

CIA, CI'A, CGFM, CGAF, MBA

Project Manager, Quality Assurance
NASA Office of Inspector General

Mail Code M-I

Marshall Space Flight Cenier, AL 35812

Phone: (256) 544-1149
Fax: (256) 544-3856

EWARNING ! Thas email including any anachments is intended only for authorized recipients. Recipicnts may only {forward tiss
mformation as awhorized. This eruil may contain non-public information that is "Lew Enforcement Sensitr “Sensitive but
Unclassified;" o1 otherwise subject Lo the Privacy Act and/or legal and other applicable pnivileges that restrict release withous
appropriate legal authority and cleatance. Accordingly, the use, dissemination, diswibution or reproduction of this mformation to or by
unauthorized or unintended recipients, including but not limited 16 non-NASA recipients, may be uujawful.
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Schneiter, Catherine (HQ-WBH10)

From: Birnbaum, Daniel K. (GRC-W000)
Sent: Friday, April 20, 2007 7:15 AM

To: Schneiter, Catherine (HQ-WBH10)
Subject: RE: Congressional request

Cartherine,

3 was told that the Glenn VITS person was directed by his (HO! boss to physically come
over te our office to retrieve and destroy the tape. This was on 4/11/07. He in fact
came over on 4/:11/07 to pick up the tape. We have a3 signed agreement that he in fact took
possession of the tape on 4/11/07. If he &id what he was directed to do, the Gleun cupy
of Une tape was destroyed by this person.

Thanks, Daniel

Dapiel Birmbaum, Auditox

NESA Office of Inspector General, Glenn Research Center Phone (216} 433-3731 Fax (216)
433-5415

! WARNING ! This email including any attachments is intended cnly for authorized
recipients. Recipients may only forward this information as authorized. This email may
contain non-public information that is “Law Enforcement Sensitive,” "Semsitive but

Unclassified, " or otherwise subject to the Privacy Act and/or legal and other applicable
privileges that restrict release without appropriate legal authority and clearance.
Accordingly, the use, dissemination, distribution or reproduction of this information to
or by unauthorized or unintended recipients, including but not limited to non-NASA
recipients, may be unlawful.

fffff Original Message-----

From: Schneiter, Catherine (HQ-WBH1C)
Sent: Friday, April 20, 2007 6:22 AM
To: Birnbaum, Daniel K. {(GRC-W000)
Subject: FW: Congressional request

Daniel,
I previously sent this to Mike but I am not sure if he is in. Do any of you have a copy

of the tape in question. Rlsc, can you check with your VITS people to see if they still
have a copy.

Catherine

-----Original Message-----

From: Klemstine, Evelyn R. (HQ-WEBH10)

Sent: Thursday, April 19, 2007 2:54 PM

To: Gorman, Carol N. (HQ-WEBH10); Schneiter, Catherine (HQ-WBH10); Chisley, Larry T. (¥SC);
Jenson, Mark (HQ-WBH10); Payscon, Dahmelle (HQ-WBH10); White, Jacgueline (HQ WEBH1C)
Subject: PW: Congressional reguest

Please let me know ASAP if you have info - I am aware of the one WMFR ----- Original
Message-----
From: LaRocca, Francis P. (HQ-WLH10)

Sent: Thursday, April 19, 2007 2:04 PM
To: Winters, Xevin H. (HQ-WIH10); Klemstine, Evelyn R. (HQ-WBE1G); Lamorezux, Elan J. [HE-
WPH1C)

Cc: Boward, Thomas J. (HQ-WEH10}; Chulumovich, Madeline (HO-¥AHLO)
Subject: Congressional reguest

om the House
ight Committe

1
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2007, ViTe videotape whereby the Zamiristrator addressed the OIG sta
is alsc requesting any other records related to the vidsotape (see attachment to the
letter). Please check with all of your staff to cee if enyone has a copy or the videotape
or any related records and provide the information to me by COB today, even
1egative Yresponse.

t. The Subcommnicz
T

Frank LaRocca

Counsel to the Inspector General

RATIONAL LERONAUTLICS END SPACE ADMINISTEATION 3060 E Streetr, SW, Suite EVES, Room BVEE
Washington, DC Z0546-0003

Voice: 202 2%B-257%5

Fri.: 202-258-3656

flarocca@nasa.gov
http://www.hg.nasa.gov/office/oig/hg/

This document may contain confidential information protected by atrorney/client and other
applicable privileges, or may contain nop-public information exempt from public release by
Federal law. It is intended only for the designated recipients. Use, dissemination,
distribution, or reproduction by unintended recipiente is prohibited.

! WARNING ! This email including any attachments is intended only for authorized
recipients. Recipients may only forward this information as authorized. This email may
contain non-public information that is "Law Enforcement Sensitive," “Sensitive but
Unclassified,” or otherwise subject to the Privacy Rct and/or legal and other applicable
privileges that restrict release without appropriate legal authority and clearance.
Accordingly, the use, dissemination, distribution or reproducticn of this information to
or by unauthorized or unintended recipients, including but not limited to non-NASR
recipients, may be unlawful.
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#5
Schneiter, Catherine (HQ-WBH10)

From: Gandrud, David L. (ARC-W)

Sent: Thursday, April 19, 2007 11:37 A
To: Schneiter, Catherine (HQ-WBH10)
Subject: RE: Records Reguest

Howard Kwok called ihe lead persorn in the hmes Viaeo
> regarding the statues of the sub’

erencing facility to

or rape The lead

person confirmed that ke had desi d the tape as previcusly order dg
lginal Message-----
From: Schneiter, Catherine (HQ-WBH1GH
Sent: Thursday, April 19, 2007 6:06 AM
To: hggew, Susan I. {(MSFC-M-DI); Vansant, Karenm L. (MSFC-M-DI}; Eruns, Mictael P. ({GRC-

W000); Gandrud, David L. [(ARC-W)
Subject: FW: Records Request

If any of you have the tape, let me know.

~~~~~ Original Message-----

From: owner-code-w-oa-senior-staff@lists.hg.nasa.gov [mailto:owner-code-w-oca-senior-
staff@lists.hg.nasa.gov] On Behalf Of Klemstine, Evelyn R. (HQ-WBH10)

Sent: Thursday, April 19, 2007 9:00 AM

To: DL-HQ-CODE-W-OA-SENICR-STAFF

Subject: FW: Records Request

————— Original Message-----

from: LaRocca, Francis P. (HQ-WLH10)

Sent: Wednesday, April 18, 2007 4:32 PM

To: Howard, Thomas J. (HQ-WEH10); ViTS staff (vitsehg.nasa.gov)

Cc: Winters, Kevin H. (HQ-WIH10); Klemstine, Evelyn R. (HQ-WBH1O); Lamoreaux, Alan J. (HQ-
WRH10) ; Chulumovich, Madeline (HQ-WAH10)

Subject: FW: Records Request

Fyi.
ViTS Staff: Do you, or any of the Center ViTS staff, have this tape?

Frank LaRocca

Counsel to the Inspector General

NATIONAL AERONAUTICS AND SPACE ADMINLSTRATION 300 E Street, SW, Suite 8VEY, Room 8VES
Washington, DC 20546-0001

Voice: 202-358-2575

FR: 202-358-3€696

Email: flarocca@nasa.gov

Website: hitp://www.hg.nasa.gov/office/oig/hg/

This document may contain confidential information protected by attorpey/client and other
applicable privileges, or may contain non-public information exempt from public release by
Federal law. It is intended only for the designated recipients. Use, dissewminatiom,
distribution, .or reproduction by unintended recipients is prohibited.

! WERNING ! This email including any attachments is intended only for authorized
recipients, Recipients may only forward this information as authorized. This ema

may
contain non-public informaticn that is "Law Enforcement Sensitive, " "Sensitive but
Unclasgified, " or otherwise suble to the Privacy ket and/or iegel and other applicabl

)% ileges that restrict release
Locor 1gly, the use, dissemir
or by unauthorized or ur
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distribution or reproduction of ti
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rezipiente, may be unlawful.

&l Message-----

Falcon, E Andrew (HQ-MBCOOO)

Sent: Wednesday, April 18, 20607 4:24 PM

Faul (HQ-BAGGU); Newell, Les (HQ-LDO70); Chase, BEv
U-NCGUO Jeziergki, Jeffrey T. (HO-AAGOO); Wholley, Mi i
{HQ-M&00OO} ; Sefton, Feith Thomas (HO-MR0O0G); Mould, David E. (R
P. (HQ-WLH10); Cobb, Pobert W. (HQ-WaH1C); Luedtke, Tom (BQ-LHO00); Hopk
Robert (BQ-ABGOC)

Subject: Records Reguest

Lakocra, Fran
n; Hopkine

KAGE has received a letter, dated today, from Rep. Brad Miller of the Committee on Soience
and Technology of the U.S. House of Representatives reguesting copies of a videoLape
recording of a meeting held on or about Epril 10, 2007 between the Administrator and staff
of the Gifice of Inspector General, by video teleconference. In light of this request,
HASA is now obligated to preserve and identify all relevant materials.

To comply with this obligation, we are requesting that you search your records for copies
of this wvideotape.

Bny NAESA office identifying relevant records must preserve them. Please send materials
responsive to this request to the Headquarters Office of General Counsel. Each Addressee
should immediately notify all employees and/or relevant contractors possessing NAS2Z
records and documents to diligently search for and identify, and to ensure preservation
of, any responsive materials.

If you have any gquestions of concerns, please contact R. Andrew Falcon at
202 3258~2082.
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ViTS - April 10, 2007

Notes from Karen VanSant regarding Videotape

I attended the OIG Staff Meeting ViTS on April 10, 2007 at 1:30 p.m. central in the
Marshall VIT$ room, buildmg 4200 room 106,

When we (members of the O1G staff and I) amrived at the ViTS room, there was a large
notice on the screen that participants should be aware that a ViTS locaion was laping the
meeting. | inguired about taping since we had 3 auditors (Gene Lindley, Gary Clark, and
Barbara Deluca) out of the office. Mike McDonald (MSFC VITS room operator), said he
was surprised that 1t was being taped and he called NASA Headquarters to confirm (his
end of the call was witnessed by me, Susan Aggen, Susan Rublman, and other atiendees)
— from what we got from Mike’s end of the conversation, he was given the ok to tape the
ViTS. Mike provided me with the tape immediately following the ViTS.

On Wednesday moring (April 11) around 8:00 a.m. Mike called me and said that HQ
decided it should not have been taped and that all copies shouid be retrieved and
destroyed. | mentioned that our auditors (Lindley, Clark and Deluca) were just about to
review it. He said that should not be a problem and asked that I return it after they had
seenit. They viewed the tape immediately after my discussion with Mike, on the
TV/VCR in the MSFC OIG office. After they viewed the tape, I personally handcarried
it to Mike McDonald in the ViTS room in building 4200, room 106. While I was in his
office, adjacent to the ViTS room, [ witnessed Mike smashing the tape cartridge with a
wooden board (shelf board). The tape was destroyed at approximately 8:50 a.m.

If anyone needs information from the MSFC ViTS room operator ~ his nane is Michael
McDonald and his mumber is (256) 544-7726.
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#7

Campbell, Janet A. (HQ-WLH10)

From: Winters, Kevin H. (HQ-WIH10)
Sent: Wednesday, April 18, 2007 10.42 A
Ta: Howard, Thomas J. (HQ-WAH10)
Subject: VTE Tape

Tom,

tn case your Blackberry is working
I spoke a couple tirmes with the C/S regarding the VTS tape matter. Here are the facls he preserted them to me:

« He direcled that the VTS not be taped [NFF} as to who he toid in the VTS taping room]

« Inexplicably, someone in HQTRS public affairs [NF1} subsequently directed the VT S people to tape it.

= When the C/S altended the VTS, he noticed the taping mistake after the session began -- but felt it inappropriate to
interrupt;

» After the VTS, he had the 5 CDs (a master and 4 back-ups of the session delivered to the General Counsel.

» He checked with the General Counse! yesterday; the CDs were destroyed.

« lt's unciear whether the respective Centers ™aped” the VTS - or if they have that capability;

« C/S ajso said, however, that if any OIG employee would want to talk o "Mike" aboul the VTS, he could arrange it.

| expiained most of what is above to Sonntag {but not the last point}.

vr
Kevin

Kevin H. Winters

Assistant Inspector Genezal for Investigations
Office of Inspector General

National Acronzutics and Space Administration
Washington 1XC 20546-5001

(202) 358-2580; (202) 35839714 (Fax)
kevinh.winters@nasa.gov

{ WARNING ¢ This ernail including any attachments is intended only for authorized recipients. Recipients may only forward this information as wuthorized. This
eruail may oontain non-publ that is "Law Sensitive," "Sensitive but Unclassified,” or otherwise subject 1o the Privacy Act and/or legal and
other spplicable privileges that restrict selease without appropriats legal authority and clearance. gly, the use, distribusion or ]
this information to o7 by unauthorized or unintended recipients, inciuding butnot mited 10 non-NASA recipients, may be unfawful.

prod of
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#8

Howard, Thomas J. (HQ-WAH10)

From: Howard, Thomas J. (HQ-WAH10)
Sent: Tuesday, Aprii 17, 2007 3:56 PM
To: Wyatt, Rhodesia {HQ-WA

Subject: Re' VITS

priviieg appr
Accerdincly, the uwee, dissemination, distribution or reproduction of this formation to
wr by unauthorized or unintended rzcipients, including but not limited £0 ROG-RASA

N

ease without

Sent from my BlackBerry Wireless Handheld

----- Original Message -----
From: Wyatt, kRhodesia (HQ-WAH1O0)
To: Howarxd, Thomas J. (HQ-WAHLO)
Sent: Tue Apr 17 14:15:29 2007
Subject: FW: VITS

FYI

! WARNING ! This email including any attachments is intended only for authorized
recipients. Recipients may only forward this infcimation as authorxized. This email may
contain non-public informatiom that is "Law BEnforcement Sensitive,” "Sensitive but
Unclassified, ® or otherwise subject to the Privacy Act and/or legal and other applicable
privileges that rest ¢ release without appropriate legal authority and clearance.
Accordingly, the use, dissemination, distribution or reproduction of this information to
or by unauthorized or unintended recipients, including but not limited to non-RASA
recipients, may be unlawful.

Original Message-
From: Campbell, Michael {(HQ-WRH10}

Sent: Tuesday, April 17, 2007 3:07 FPM

To: Rogers, Karen L. {GSFC-130.0) {NASHQ)

Cc: Wyatt, Rhiodesia (HQ-WAH1C); Thowas, Joel {HQ-WRH1O0)
subject: RE: VITS

Karen, sorry, I mentioned it to Jorl Thomas and Des Wyatt, who are checking with I5/DIC te
see if 1t is mecessary for ihe missing OIG mewmber to view it ... Will let vyou know when I
do ...thks Mike

t WARNING : This email
recipients.
coptain non-public formatsi
assified,  or otherw
eges that restyi
the uvse,

ttachments is intended only for author
rd this information ized. This email may
#Law Enforcement Sens "Sensitive

-
I3

TOdu

DLt o
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Camphell, Michael
Subject: FW: VITS

Hi Mike - ¥ L
@ V1Trs vape I

Thanks.

bur wanted to woup

ast week?

en REogers

cogram kResistant

Office of Inspector Gensral
Gifice of Investigarions
Creenpelt, ™MD 20771
201.286.921€/361,266.0255 fax

! WERNING ! This email including any attachments is intended only for authorized
recipients. Recipients may only forward this information as suthorized. This email may
contain non-public information that is "Law Enforcement Semsitive,” “"Sensitive but
Unclassified," or otherwise subject to the Privacy Act and/or legal and other applicable
privileges that restrict release without appropriate legal zuthority and clearance.
Accordingly, the use, dissemination, distribution or reproduction of this information to
or by unauthorized or unintended recipients, including but not limited to non-NASA
recipients, may be unlawful.

----- Original Message-----

From: Schopper, Joseph A. (GSFC-180.0) [NASHQ] [mailto:Joseph.A.Schopper@nasa.gov]
Sent: Friday, April 13, 2007 9:57 2M

To: Rogers, Karen L. (GSFC-130.0) {NASHQ)

Subject: RE: VITS

No, just as soon as possible.

Thanks

Joseph A. Schopper

Resident Agent in Charge

NasA Office of Inspector General
Office of Investigations
Goddard Space Flight Center
Greenbelt, MD 21546

{301) 286-7776 ofc

(301) 286-0355 fax

{ WARNING ! This email including any attachments is intended oniy for authorized
recipients. Recipients may only forward this information as authorized. This email may
contain non-public information that is “Law Enforcement Sensitive," "Sensitive bnt

Unclasegified,” or otherwise subject to the Privacy Act and/or legal and other applical
privileges that restrict release without appropriate legal authority and clearance.
Accordingly, the use, dissemination, distribution or reproduction of this informztion to
or by unauthorized or unintended recipients, including but not limited to non-NAGA
recipients, may be unlawful.

e

----- Original Message-----

From: Yaren Rogers [mailtc:Karen.L.Rogers@nasi. govi
Sent: Friday, Epril 12, 2007 $:52 AM

To: Schopper, Joseph k. (GSFC-190.0) {RASHQ)
Subject: Re: VITS

I put 2 cell into Mike Campbell - he is oul today on lesve. Do you nesd to know helore
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007, you
eck wi £
o atvend. At
Fnow &g seon as you
chopper
€ in Cha
Tnspect
scigations
»Goddard Space Flight Center
»Greenpelt, MD 21546
={301) 286~7776 ofc
>(301) 286-0255 fax
>! WARNING ! This email including any attachments is intended only for
»authorized recipients. Recipients may only forward this information as
uthorized. This email may contain non-public information that is “Law
>Enforcement Sensitive," "Sensitive but Unclassified," or otherwise

>subject to the Privacy Act and/or legal and other applicable privileges
>that restrict release without appropriate legal authority and
clearance.

>Accordingly, the use, dissemination, distribution or reproduction of
>this information to or by unauthorized or unintended recipients,
>including but not limited to non-NASA recipients, may be unlawful.

Howard, Thomas J. (HQ-WAH10)

From: Howard, Thomas J. (HQ-WAH10)

Sent: Tuesday, April 17, 2007 3:54 PM

To: Winters, Kevin H. (HO-WIH10); Chulumovich, Madeline (HQ-WAH10)
Subject: Fw: VITS

Kevin,

See below. I just talked with Madeline about my thoughts on this. Tom

! WRRNING ! This email including any attachments is intended only for authorized
recipients. Recipients may only forward this information as authorized. This email may
contain non-public information that is "Law Enforcement Semsitive," "Sensitive but

Unclassifi

," or otherwisge subject to the Privacy Act and/or legal and other applicable
privileges that restrict release without appropriate legal auvhority and clearance.
Accordingly, the use, dissemination, distribution or reproduction of this information Lo
or by unauthorized or unintended recipients, including but not limited to non- NASH
recipients, may he unlawiul.

{HQ-WEH1C)
(HQ-WEHIG)
25 zZ007
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#9

May 7, 2007
MEMORANDUM FOR THE RECORD

SUBJECT: DIALOGUE WITH MR, FRED BERGER, NASA ViTS COORDINATOR
CONCERING ViTS HELD ON 4.10.2007

Background. I was on wavel during the period 4.8.2007-4.19.2007, and returned 1o duty at NASA
HQ on the morning of Friday, 4.20.2007. T was tasked to gather facts with respeat 1o a closed
meeting held by Administrator Griffin on 4.10.2007, with members of the NASA O1G staff, V\hm
Administrator Griffin imformed the OIG staff of his actions in response 1o the I1C investigali n of
Inspector General Cobb and answered their questions and concerns. The meeting had becx Leld at
the NASA HQ VITS facility and simultaneously broadcast to NASA Centers. Video rédon dmgs of
that meeting had subsequently been destroyed, and the circumstances of that destr ucfmn had become
the subject of Congressiona! inquiry. p \Q

Action. T spoke directly with the ViTS Coordinator, Mr, Fred Berger, a NASA Conlractor employee
who had worked the meeting, 1o obtain his account of the events in mdcr 1o respond expeditiously
and accurately to the request from Congressman Miller in his role as’lfwemgmom and Oversight
Sub-committee Chair. \;\,\’”’

Results of Interview. Iwas able to reach Mr. Berger by phone on the morning of 4.20.2007, and we
met at around 11:30 a.m. in my office. J indicated to Mu«Bel ger that T would like him to relate, in his
own words, in a narrative form and without mtclmptmﬁ_or questioning from me, the events
surrounding the 4.10.2007 ViTS of which he had dmac‘t and personal knowledge. Mr. Berger agreed
to do so. N

S
He began by indicating that he did not recall &r Morrel] telling him that he did not want the
4.10.2007 meeting recorded. Mr. Berger\thed that he had recorded the meeting in response (o a
request to him by Mr. Fred Brown, N\\ASA Television. After the meeting, which Mr. Berger recorded
both on VHS videotape and a DYB,he determined that the DVD was good and erased the VHS
recording according to normal practice, since it was only a backup. Mr. Berger stated hie then
provided the DVD “masler"éng. Brown.

Mr. Berger indicated tha<ff(m the afternoon of 4.10.2007, and prior to the arrival of IG Cobb, Mr,
Morrell and Ad]]’m‘llbtl‘ﬂlol Griffin, he had announced to those in the room that the meeting would be
recorded and fux;[her told them that at least one NASA Center would likewise be recording, and that
he received no° QbJectmn Mr. Berger indicated that Mr. Cobb later arrived alone. Sometime soon
thereafter Admumtmlm Griflin and Mr. Morrel] arrived and the meeting began. Mr. Berger
indicated” gh.il all three arrived afler his announcement about recordation, but Turther stated that there
vgus posted in the ViTS room indicating that recording was taking place.

Mr. Berger next related to me that when he arrived for work the next morning, 4.11.2007, he noted a
voice mail from Mr. Morrell that had been left at 6:30 pam. on 4.10.07. M said simply “Call me.”
Mr. Berger indicated that he did in fact call Mr. Morrell at around 8:15 the moming of 4.11.2007.
Mr. Berger told me that Mr. Morrell immediately asked him why he had recorded the meeting
despite Mr. Morrell’s indication that he did not want it recorded. Mr. Berger indicated that he told
Mr. Morre!] that he had done 5o af the behest of Mr. Brown and Public Affairs, and that he (Mr.
Berger) did not recall having been told not to record. Mr. Berger then stated that Mr., Morrel! asked
who had given the “OK” 1o record the meeting. Mr. Berger refated he once again said that it had

Page 1 of 2
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been Mr. Brown who asked him to record. Mr. Berger further stated that Mr. Morrell then asked
who had the recording, and Mr. Berger indicated he told Mr. Morrell that he had given it 1o Mr.
Brown. Mr. Morrell then asked that Mr. Berger retricve the recording. No mention was made by
Mr. Berger of a discussion of Center recording during this conversation as he recounted the events to

mce.

Mr. Berger indicated that at the time of Mr. Morrel)’s request 1o him - shortly aficr 8:00 a.m. on
4.11.2007 -- he (Mr. Berger) thought that only the single “master” DVD existed at NASA HQ. Mr,
Berger then stated that, following Mr. Morrcli’s call, the substance of which he related in the
previous paragraph, he (Mr. Berger) had “Janice and Nicole” call all Centers to find out whmb
Centers may have recorded the ViTS, and, of those which had recorded it, which stil] had Lhose
recordings. Mr. Berger stated that he had not been aware of which Centers had lu,olcedihe meeting,
but that he told them 1o get back, erase or destroy all copics. Mr. Berger made no memmn that these
calls were prompted by Mr, Morrell, Mr. Brown, or any other NASA management official. Mr.
Berger indicated that his efforts in having his staff contact the Centers unmedmle’ly Tollowed his
learning that Mr. Morrell wanted him to retrieve the DVD master (the only LD]))’ known to Mr.
Berger 1o be at NASA HQ) from Mr. Brown.

Mr. Berger then related that at 8:15 am. on 4.11.2007, he called Fr cd B%wn who did not answer his
phone at that time, and lefl a message that Mr, Brown should callhlm (Mr Berger) ASAP. Mr.
Berger indicated that Mr. Brown returned his call at dpprommate]y 8:30a.m. on 4.11.2007,
whereupon Mr. Berger asked that the original DVD be 1etumed and told Mr. Brown that the meeting
should not have been recorded. Mr. Berger then stated lhat Wir., Brown came to his work area at
about 8:30 a.m., and handed him the original DVD, mdwarmg that he (Mr. Brown) had already
provided copies of the DVD to the “A™ Suite and 111211%\ he had another copy with him at that time
intended for the OIG. Mr. Berger retrieved the omgma] and the copy from Mr. Brown at that time.
&
While Mr. Brown was still in his work area <ac001dmg to Mr. Berger, Mr. Morrel] artived, and again
asked him how could Public Affairs or\NﬁSA TV have told him (Mr. Berger) to record “ny [Mr.

Morrell’s] meeting.”
\5\‘

Nofte: This MFR is compiled fr ' notes taken during my meeting with Mr. Berger on 4.20.2007. 1
took notes, but asked no quu;lxons of him during his narrative. 1 did not alter the sequence of his
narrative. Mr. Berger prowdcd this narrative over a perjod of approximately 20-25 minutes, during
which he related the eygpts noted above. My meeling notes have been provided to NASA personnel
collecting mfomﬂtgou possibly relevant to Congressman Miller’s data eall. My independent
recollection of the: ihuts beyond my notes is limited, and the notes provide my recorded recollection.
/,
I later dslmd Mr Berger to write out an account of these events on 4.30.2007. That account was
received by me late in the workday on 4.30.2007 by e-mail, as | was on travel. The e-mail is much
less defailed than Mr. Berger’s narrative statement {o me as outlined above.

i/ i (- !/

[y [—
c¢ith T. Sefion

Deputy General Counsel

Page 2 0f 2
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#10

Wholley, Michael C. (HQ-MA000)

From: Whoalley, Michaet C. (HQ-MAO0O)
Sent: Wednesday, March 14, 2007 8:11 AM
To: Morrell, Paul (HQ-AAQ00)

Subject: Decision

e

A
P o 0
aul, < 9 'ﬁ
I wasn't v 'ﬁk Ewul%f@‘n our discussion last night and I apologize. Truth is, I am
really tro%e i) f£fered "addition" to the lettex.
Let me try tef-s oé: ghsons. First, I don't see the value or utility of adopting the

“suggestion" ﬁdtﬁ}sﬁ%’a& of "downside" for Mike.

Who will be invJté@)réis %eting?" Only the HQ IG staff? The entire 200 staff from
.

across the Agenc 4« =5 ~Y
Will Moose be the 7%@ e @ words look/sound like he has taken Moose to the woodshed,

5

A

thereby lending md dai% w o both the complaints and the complainers, as well as
the ROI than they %v 7 M , on the other hand, goes too far (and this is an "eye
of the beholder" iss i ﬁs nts in support of Moose, then he has opened himself
up to criticism and h@%}m@% cus of the controversy.

From my perspective, Miﬁ; o with the original plan. He will have more than
adequate opportunities ),rﬁ e weeks to tell the ENTIRE NASA community how he
‘yOnot going into the "detail” of a personnel matter.
ing able to answer "No" if asked whether any

is selected course oif correltive action. Mike

has resolved this while, app x‘%};
I also believe there I'd grea f
external input({s) were incorpor@eﬂ'i
will have the chance to answer q't@ Gl tgis matter at Hearings, at the next
"Administrator's Updaten” and at ‘%ﬁ@n%ne nd we should have a set of suggested answers
that are responsive and carefully M all a "special meeting" of the IG staff and
not be prepared to back Moose in a ﬁ}y i1l undercut Moose, grant more credibility
to the complaints and the investigat Hhargwid@ranted, and be, I believe,
counterproductive. On tge other hand, @ Qe,l ecial meeting and praise Moose in front
of the selected "group” will risk Mike @bc% e center of the controversy. As I said

last night, I see no "upside" for Mike MT.Y' pd'sed COA, and I do see a downside. Mike
will have plenty of opportunities over t et veéhal weeks to demonstrate that he has
taken appropriate steps, that he recognize %iaj;o nce of a solid, independent, CIG
and that he considers the matter closed. PN (o)

I would hate for the focus of the "firestorm® s vtcﬁom the M"report" and the lengthy

process that it consumed to Mike! If the propﬁg\e ?O\@ ?is being suggested in order to

show support for Moose, I believe there are bet‘%r@alé‘ gss potentially dangerous ways,
e

to do that. ) 4,

I an up; call me on 202 465 6954 if you want. I k@w«%pa’»i@ ot a "legal® matter, but I

am concerned about how this will play out if the SL@\@ % is adopted.

Mike ‘2 -
- - RN
ichael C. Wholley o) ﬁ -7
NASA General Counsel " 2 "/ (d
300 E Street, SW A ’LG(\(\ [
Washington, D.C. 20546-0001 %\%7’&%\

e N O,x. 74’
TEL: 202-358-2450 % a\;%o
FAX: 202-358-2741 %{p ';)‘;Lo)\
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#11

Donovan, Catherine (HQ-MAQ00)

From: Donovan, Catherine (HQ-MAD0D)
Sent: Thursday, March 22, 2007 9:43 AM
To: Wholiey, Michael C. (HQ-MADQD)
Cc: Sefton, Keith Thomas (HQ-MAD00)
Subject: A\ Mi:thoughts on IC letter
<, OO (’P {po

Mikce: %% %)& (o)

'7,;_ 2.

O
- I'd like to see the%r@%%}()@]ﬂ%r that Clay Johnson sent to the IC - it would be good to know precisely what he
<,

said. (alie] <
- My first reaction is to go nﬁ’éhlngss(gqﬂto me that ball is in Mr. Johnson's court
ead

- -Per 5B of proceduresffi& l@‘e min misconduct established, IC was required to recommend appropriate action
-{giled to do so - should not how second guess
N

)

when it forwarded report

-5D2 - IC Review The IC the course of action taken by the agency head concerning the investigative findings,
and if the IC believes that th fon was appropriate, it will close the matter. If the (C has concerns regarding the action, it
may so advise the PCIE/ECIEChairperson and suggest an alternative, However, the IC has no power to compel any
particular action.

- Having failed to meet its obligation to recommend an action at the time it forwarded the report, seems inappropriate to
recommend discipline at this juncture.

- Note that whole point of discipline is to get the employes to conform his conduct - 2 chief issues with |G - relationship with
Administrator cured - currently at arm's length , no risk of repetition, and interpersonal skills improvement - planned course
of action focuses on that goat. Should be ne need to do anything further.

- Finally, if required to take an action more severe than the counseling/training program, recommend a disciplinary letter.

Cathy Lu@@
<°\<,
J&%}%;\A
O»o’)o‘p
A 2C,
‘S"L'I’Oo
< 20
2. < »p'lf
PGS
2% 2%
4%)\6\
ORIV
AN
NN A
U4
0.2, %
4\—7'7(
22 % G
%292 %
SRR
AN
A
%, %01
2% %0,
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Fw: Letter from the IC Page 2 of 2

This document may contain confidential information protected by the attorney-client or other privileges and may constitute
non-public information intended ONLY for its designated recipient(s). Should the reader have received this communication
by mistake, please take appropriate steps to destroy it and to notify sender of the destruction. Use, dissemination,
reproduction or distribution of this information to unintended recipients is unauthorized and may be unlawful.
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#12

Wholiey, Michael C. (HQ-MA00O}

From: Donovan, Catherine (HQ-MADOOQ)
Sent: Friday, March 23, 2007 11:09 AM
To: Whaolley, Michae! C. (HQ-MAD0D)
Subject: RE: Edits

%

A

Understand. 40 l"%\k%the changes.

(S

_&_

———-——Oriqirg’y

Fro Wholle;@% @G%Amooo)
Sent: Friday, %ﬁ 200 :30 AM
To: Donovan, Ca j @ ﬁéﬁ

AU (M 0); Sefton, Keith Thomas (BQ-MAQ0O)
Subject: Edits % 4\%5‘ 3
© 0 T, B
RO

Cathy o‘)
I will try to interﬁme %@mﬁ&gnts. I want to steer clear of any implication that the
IC has made a "recom@%l /"?)\@her, they have made some "assertions™ about what they
believe should be don 6{)@ cqg Qn& e nost general way “discipline up to rsmoval COULD
(again, not "would"} be\ PClatd Orhis is far short of a “recommendation; it is merely
a restatement of the ra$ i ikewise the use of the word "could"
I also want to get in the’ mel t S ction between "abuse of authority" as we believe
is contemplated by the EO {thatfl thority inhedrent in the office) versus how the
IC appsars to have misconstruec/Ot'? eﬁtlo also our advice/allusion to the "abusive
supervisor” allegation as being 3 pEx; iately handled in an EEQ complaint.
Sorry to drone on so long, but thi #N.o%phere and I want to ensure that the MFR covers
the advice we provided to the Admi a t%:’ that if it hits the fan, I am. In the

153 > @

crosshairs, not him ! ({\
I am expendable; he aint!i! {-: < J:‘ v O
' SRR
dike ) «:L(f(\(‘\ (J-
Michael C. Wholley %’f;\%’o B
NASA General Counsel D o QP
300 E Street, SW A0,
Washington, D.C. 20546-0001 ‘%\IL/’Z’OC’O
4P Z
TEL: 202-358-2450 ?p% @qp
K
FAX: 202-358-2741 o\ ey
(IR AL
N AL
RN 7( 1
0.2 %
<\ 7, Y. <
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#13
Wholley, Michael C. (HQ-MA000)
From: Donevan, Catherine {(HQ-MA000)
Sent: Monday, March 26, 2007 9:45 AM
To: Wholiey, Michael C. (HQ-MA000)
Subject: jevision
Attachments: re) A\o‘e%;ch 22.doc
Mike: My slightiiZ; %@ r%:tached. The new changes are in boid. | have one concern regarding the process for
the PCIE to close a& ﬁ;e rules to require the agency head to take action (or determine that he will take no
gction) before the To instance, the agency has not taken action yet, still awaiting PCIE concurrence.
Therefore, my iast pi %ﬂéz;%e /’t\ awkward. Cathy
: RN
= XN
i O
March 22.doc (48 [+ OO o 'pO
e NI
©.%% 2%
R
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March 22, 2007
MEMORANDUM FOR THE RECORD

In a letfer dated January 22, 2007, the Inteqrity
Committee (FC aSof the President’s Council on Integrity and

Efflclen@ forwarded to the Chair of the PCIE for
his go )\oma Report of Investigation {ROI)

conc aﬂons against Inspector General Robert
Cobb clusmns regarding the allegations.
The IC r@u certaln actions of Inspector General
Cobb (I e(% pearance of a lack of independence

and other gﬁmnﬁaﬁ d to an abuse of authority. The

IC did not G%eﬁh C}E Chair of any IC recommendations

for resolut E.0. 12993 and the IC’s own
policies and%g{r? S“ré&lre

In a 1Ett ?@r y 15, 2007, the PCIE
Chairperson, % n orwarded to the NASA
I-\dmlnlstra\‘:or the s summary and conclusions.
The letter notlfled th@ jtor that he had 30 days

to review the report am he Chair, of what, if
any, action the Administ )p 6\:&@ to take.

tim%port and received
ing how to proceed

The Administrator rex{ew
the advice of the General Cof

in response. On March 14, 20 ﬁhe’ﬁdx@nxstrator
responded to the Chair, certify@ng ( Deleteds that he has reviewed

of the action that he planned t &) o2 the report
concurrence. The Administrator domc "{Defeted: in response,
concern regarding the IG’s actaons#ﬁhdﬁ

appearance of a lack of lnd_pendencghaebbe%% viated b

the IG’s current arm’s length relatlofﬁh ¢him; thus

there was no ongoing conduct by the IGeBh mwh@}ppear to

lack independence to correct. 4 6\ op G‘

The “abusive working environment” c‘ﬁqn%(%
troubling. As the General Counsel advised fhe
Administrator, by its own policy, the IC hddeh
jurisdiction to review a charge of “abuse of
an IG. Also by its own _policy, the IC does not? i3
Jurisdiction to review allegations that fall undé¥ vlgup'y <
purview of another administrative review pro‘,ess,lﬁmm ()
EEQ complaints. The allegation set forth in the Rtﬁi Sié
not sugqesT that_the TG had dbuﬁed his unjqus posjt‘iw"@;;oi_ b
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EEO complaint processg, and the IC should have declined to
review them on that basis.

Despite the fact that the IC overstepped its bounds
and reviewed what boiled down to _an EEO issue, the
investigation yevealed that the IG did have supervisory
issues thawefuired correction. To that end, the

e%t«:ided on the following course of action and
“Jnckhe letter to the PCIE Chair., The

vided that he would meet with Mr. Cobb and 1 Deleted: The Administrator
provide a Letter of Instruction to Mr. advissd that he
struction would provide for Mr.

Cobb’ s E@te@da Federal Executive Institute (FEI)
resident \.dsefu:%& rliest possible time where he

would devé %‘g oy i 1 leadership and management
training pl S nt of an executive coach to
assist Mr. Ci 'Eq%a%op g his leadership and management
skills, requi:@ Ky E.}teaﬁ;i @re at one management/leadership
6};10': b-cquivalent annually, and
Administrator on a bi-
sy)n mentation of his

emﬁ@ian and his professional

4:’?
The PCIE Chair sent g Q@ ed March 14, 2007,
regarding NASA Inspector G r%&\ ROb Cobb, to the IC.
.l

require that he gfd
monthly basis regfrd.
individual leadership
growth with the executl

We do not have a copy of th

Q though, presumably,
it forwarded the Administrato: sj.et?er%ip the 1C. .. Deleted: .
¢ <‘+ii <
In a letter dated March 265y MaTlehe, IC Chair

advised the PCIE Chair of its con?%%‘%’%ng the
proposed action, believing it ina e dress the
conduct of IG Cobb. The IC Chair t%ﬁw@ed that all
members of the committee believed th B,IJ'@ary action
up to and including removal, could be @pﬁépr@‘@,t
AN
The Administrator and the PCIE Cha%@r.%‘

spoke about the IC concerns on Wednesday, %
Johnson indicated that he was awaiting a re%é se(%r
Administrator. <
)
On March 22", the Administrator discussegyawz v.
appropriate response with his Deputy, Chief of S‘ﬁaf‘ﬂ '%‘d(o
General Counsel. All believed that the ROI conta%@dﬂ o)
{

insufficient evidence to support a removal of the ,’Z/ «

thus, there is no basis to recommend a removal.

President can remove the IG}. Further, any percept:

the IG took actions that lacked independence due to a@é o) 1/
>

&
N
S
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relationship with the Administrator was eliminated when Dr.
Griffin became the Administrator in April 2005. The

Administrator conciuded that the original rationale behind
the March 147" course of action was still sound. He and the

16 _cperate atjarm’s length, and, therefore, there 1s no Deleted: The curvent
ongoing comﬁucﬁ to correct. The remaining mattez, of the Administrator and tha IG

,,,,,,,,,,,,,, have an

“abusi %aﬁvironmengl s _more accurately an EEO-type
5 Eaﬂ.‘t

issye ddJeh€) 1C s jurisdiction. Still, the record
G had exhibited poor supervisory skills
The actions described in the

‘{ Deleted: relationship

the 16’
the IC's & % Ang e proposed course of action, and
concluded thateni®, omigigal plan was an appropriate, Deleted: really the

response tQ ASEROIA S0 e
KN

The Adnfes€aCs AodD,into account the following in
reaching his defesien had an opportunity and an

.
obligation to prefeidey o@e .
the ROI to the PCf% 4y O, ary 22, 2007. The 1€ did Deleted: adequately
not. The IC now make$dgriKa —@e—fact assertion to the ‘\
PCIE Chair that discip].“‘il Ydn up to and imciuding Deleted; , he decided to
stand by that plan.

ke
removal, “could” be appr £ fhe use of the word

Deleted: cure that deficiency
Deleted: Based on the fact
that the Administrator’s

vcould” is troubling, sugg%g@; A&hde the IC remains | Deleted: their
unwilling to commit to any Stpieh all on_the proper { peleted: recommendation
course of action. Further, "dfts belated .| Deleted: In doing so

assertion, the IC has (1} un @ d¥th@) fairness of its

own process (had the IC made ‘ nithdadyion in a timely .| Deleted: its
manner, both the PCIE Chair and’ {s%rator would
have had an opportunity to addresg) X i oughtful and

meaningful manner - to offer &Mﬁi&w&m&at @
this stage serves little purpose o %:ét undermine

fd

L

the decision-making of both the PCIE’,%;: (the
Administrator); (2) made an assertion gﬁ‘ha‘; &Atire range
of discipline available to a manager cbﬂd‘k@@)ﬁpriate
in this instance, an assertion so vague G, fa};;ually
meaningless; and (3) pitted the IC itselffandinsphtife PCIE
Chair by creating a record of dissatisfactign 'y
course of action while never having provide&&th‘ P “@La__ji
ot ihe Administrator the benefit. of its insig : rm
of & recommendation. Indeed, the IC's method ¢f ofeNatiFo
In this matter causes one to question whether it® L Mest .
lies in ensuring an_appropriate outcome or in plafis "((\ “‘&.
“gotcha.” Finally, it is the PCIE Chair that has’{(tﬁ% ¢,.
anthority to close the matter, not the IC. The IC,cha‘iienrJ_
asserted that removal could be _aPR.r.QEAr_i_.@_t.,e_z‘_995!,1:,95,,@a,ﬁf.‘.@ >

-{ Deleted: offered a
recammendation that
identifies the full range of
discipline available to a
manager,

Dejeted: and ensuring that
the IC can continue its
after-the-fact second-

\ | guessing

anything the PCIE chair does, short of recommending r%@ &) peletod: crested vne record
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J

—{ Defeted: viewed as weak and
inadequote.

Nonetheless, the next step in this matter is for the PCIE

] to the President, may be galled into question.
to take, and not the Administrator,

)

.-»'1 Deleted:

Should the PCIE advise .

that will be the final

the IC that the case is closed,

disposition.
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#14

Donovan, Catherine {HQ-MAODQ)

From: Whotlay, Michael C. (HQ-MA0D0}
Sent: Thursday, March 29, 2007 1:00 PM
To: Griffin, Michae! D. {HQ-AAQQ0}; Morrell, Paul (HQ-AAQCQ}, Dale, Shana (HQ-ABQQ0}
Subject: jcund "whatever"
Importance: O%ﬁf@p
S0P
Attachments:@ ‘PO OO ‘Q)%narable Clay Johnson-3-28-07-postCJ.doc
b7/ (¢}
% % %
9 %, ) %,
W b hks,
| 22 % % b
The Honorable Clay L RGS) - >
Johnson-3-2... < Q"
RO I
NN
Mike/ Shanal Paul % 2% %%
A =

1 just got off the phone with C!ay%hcn%?&\%o@gp%ne suggestions about the wording, It was an interesting discussion,

. .Y,

i have attached the changes | made, bu eﬁm aRjfficult to decipher on a Bberry. Accordingly, they are
“summarized" below. The ful letter, as mAgfigd uSwt

A
He had 3 recommendations: 4‘;’( 01'904\4\-%}
1. “show you care” about the IC's feelings by bggﬁr& Z ¢ sentence of para 3. Accordingly, { added
*, and I recognize that the strict, timely, and ccmpt@ae‘xﬁgva entation of the identified course of action is absolutely
mandated," % Q’ e &

L% 'S, 4

2. He was concerned that we were "holding in abeyanc??xﬂﬂ with Moose and the OIG staff. I explained to him
that you don't announce sentence until the trial is over (: @wej&) ays that the IC is concerned about "when will

the IC that *the investigation is closed.” That didn't resonat 8gsn after 1 pointed out the applicable language
in the ExOrd and the IC's own "palicies and procedures."] % 'f&
P’

£

this happen.” [Irefrained from explaining to him that HE, in*fa A3 aé‘ﬁua] disposition authority” and needed to tell
it
AN

G
Accordingly, 1 added the following modification at the end of para?%ﬁ;}'a 6‘}1
“Likewise, my initial meeting with Mr. Cobb to discuss my review eodsd @hich will take place at the earliest
opportunity, as well as my subsequent meeting with the OIG staff whil 1!1%% he earljest feasible time, will

Cfar Y
emphasize what I expect in terms of a working environment and the com\\ﬂ(i) %t*«%a‘e llence of the OIG."

<
3. He hates the word "prophylactic" (1! LOL ) so I substituted "additional?gx;rgﬁ-j%eﬁ&res" for ""any prophylactic
measures” '%\ % 7,0 @
Once you clear this, 1 will get it over to Johnson and Rosen ASAP. O@ '% Agf'
% 2%

l‘«ap%!\%se is gone next week

Question: Wil you be here today to sign, Mike, or do it earty tomorrow. On a "prac

so, in light of the seeming "need for speed” that is being expressed, I would strongly ret ;m’tmen&&lg@ou meet with him
tomorrow if at all possible and then we can start to work on a time to meet with the 0iG 9@'}{ @ %
® ®

Here to serve,
Mike

I will refrain from being "overly concerned” with the recurring failure of the IC to follow the Executive Order and their
own "Policies and Pracedures”, and with my surprise that Clay Johnson and his GC don't want to take that issue on with
them. When all the smoke clears, I wiil take those issues up with Jeff Rosen.}

1
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Michael C. Whotley

NASA General Counsel

300 E Street, SW < )’\Sa
Washingt )D %%ﬁ\
ashington, f
son P BER 2

202.358.2450; F@s £2- 23‘%1
s
Michael.c.Whone@“ é@ﬁ;g«\@)\'p

PN N
This document, includiriggpny aftal e, cefitains information that is confidential, p d by the attorney-client or other appli
privileges, or constitutes ngi-pufic {i6e1t is intended only for the designated recipient(s). If you are not an intended recipient
laﬁg%ﬁ&o%; ps40. destroy this document in its entirety and notify the sender of its destruction. Use,
r%: of

.

of this information, please

dissemination, distribution, o thig¥formation by unintended recipients is not authorized and may be unlawful.

%\'I«f%oe
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The Henorable Clay Johnson, 111
Chairman, President’s & Executive Councils on Integrity and Efficiency
¢/o United States Office of Management and Budget (OMB)

17" Strest & Pennsyivania Avenue, N.W., Room 260, .or-{ Deleted: 113 _]

Washington, D. C. 20503

<%
Dear Mr. jgh@on& (3
Iam «,nltm s oo@xr sharing with me the March 20, 2007, letter from the Integrity

Commi] %xpresscd concerns about the proposed course of action in the
case of R @}) General at NASA.

Inyourtrﬂn&}l alv) crfﬁﬁ ‘epou 5 2007, forwarding the Report of {nvestigation (ROD) (IC

Case Number you directed me to review the ROT and 10 “consider the
Bppropriate actmm il hc report’s conclusions summarized on page 8 of the
report.” Both the i (%;{he ’s January 22, 2007, letter forwarding the ROI ta you,
and the “Conclusion apl ge Beffbdicate that the IC wes of the opinion that IG Cobb

engaged in an “abuse §FputtgyitR s Lpﬁpe(@ General by “creating an abusive work
environment,” and that @@ cgerl instances crcatsd an appearance of a lack of
independence outside the'qgali rds%p of an IG.

A %ﬂ

Permit me to share wnth you that 1%1 re@%understand the concerns of the IC, and |
ghensiVe iMiplementation of the identified course of

]ed%:y the IC.in their January 22 letter __.—{ Formatted: Superscript

of a lack of independence,” needed
--{ Deleted: the plamncd course of action
going forward

action is absofute] dated. Both off
1o you, the “abusive work enviror i th
to be, and were, thoughtfully consldered in¥e

action, which I transmitied to you by letter d

conclusions as well as the other matters cont;% u(ﬁi

ifically, the leadership and
management training, the provision of an Execu! mandated “progress
meetings” with Shana Dale (the Deputy Administs )@J ﬁb.the work environment
issues. Likewise, my initial meeting with Mr. Cobl ‘%oi ffiew of the record, which
will take place at the earliest opportunity, as well as iyl g with the OIG staff’
which will occur at the earliest feasible time, will emph t %n terms of a working

and the itment to excell oftheQ_@ﬁ\__ e

With respcct to the “app of a lack of impartiality” cunﬁ"{:(n
|, arm’s-length relationshi and 1 do not believe that, a

are necessary in that regard. fl

¢hat T expect and support & strong OIG dedicated to identifying fr_au_d;}w X

am committed to Jeading an Agency where full and frank discussio

expected, condoned, and encouraged in a climate without fear of re’t.lr{l%gqn,.swd 1"5 lrt.%lch Lhe

full panoply of protections exists for “whistleblowers.” ‘(\

{ Deleted: As you sre aware, T am
holding these meetings in abeyance
pending the slosing of the investigation
and notification by the IC to G Cobb of

Deleted: 1C Cobb undertands, and I
wlll rallemlzlo im

Sincerely, 4\)\71 762(\ %
3 %%
Michael D. Griffin N O,L -71’
ot 2%
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#15

Morrell, Paul {HQ-AAQ0O)

From: Griffin, Michael D. {HQ-AAQ0G}

Sent: Thursday, March 29, 2007 1:11 PM

To: Wholley, Michael C. {HQ-MAD0O); Morrell, Paul (HQ-AACOD; Dale, Shana {HQ-ABDOO}
Subject; RE: Round “whatever"

Mike, others- o, &

(e

I'm fine with the cﬁanﬁs Let’é%ive them what they want.
9
il ba here untit 163@%@&@0 get this out foday, so fet's try to get it signed by then.

%
1630 is a hard cutoff. | é:%;pné;s&@duied tonight with John Glenn ~ his request ~ and { cannot be late, and have
some distance to travel to 4o ity o W
SAES%
Mike 57, ¥
2t %%
2%
From: Wholiey, Michael C. (HQ-MABQ0%, W O3
Sent; Thursday, March 29, 2007 1:08PMg, “4. 8.
To: Griffin, Michael D, (HQ-AAQDO); eﬂ’g gam\w)(g%amw); Dale, Shana (HQ-AB0QO)
Subject: Round "whatever" A 2 5} &
Importance: High D "d’ >, '%,
) %? o
<<File: The Honorable Clay Johnson-3 250 osg;rggc >>
A

Mikef Shana/ Paul: Q% vq,%
| just got off the phone with Clay Johnson who had s?%g%gﬂb%gﬁ%bout the wording. It was an interesting discussion,

(0]
| have attached the changss | made, but they might be d@c‘tﬁﬁp %ecimi'er on a Bberry. Accordingly, they are
“summarized" below. The tull ietter, as modified, is attacl @r&f‘o \%6})

>
He had 3 recommendatians: ‘55& > % ‘}A.

AN L

1. "show you care" about the IC's feelings by "heefing up* the ﬁrs:,seﬂﬁ {m@ara 3. Accordingly, | added
*, and I recognize that the strict, timely, and corprehensive imple) nlifioﬁ’ %ﬂ%ﬁdentiﬁed course of action is absolutely
mandated." [ RS W,

%% % %
2. He was concerned that we were "holding in abeyance" on talking wtﬂ}M& e‘.’@&?ﬁe‘a{ﬁ staff. Iexplained to him
that you don't announce sentence until the trial is over (as it were) but he sﬁ'}a‘t is Shycerned about "when will
this happen.” [I refrained from explaining to him that HE, in fact, was the “§naldishBst %X ority" and needed to tell

the IC that “the investigation is closed.” That didn't resonate with his GC eveifafick] ;&%{x oypthe applicable language
in the ExOrd and the IC's own “policies and procedures.”] % .\p) S W 7"5\;
Y,
Accordingly, 1 added the following modification at the end of paragraph 3: %‘% %, o/ L?z:’
7

“Likewise, my initial meeting with Mr. Cobb to discuss my review of the record, wha (\éq)'iﬁ@st%{ac i the earliest
opportunity, as well as my subsequent meeting with the OIG staff which will occur at i @%@}m, will
emphasize what T expect in terms of a working environment and the commitment to exceﬂ‘enlz%g €4

) [

)
3. He hates the word “prophylactic” ( !! LOL ) so I substituted "additional corrective measffa‘?’\%r ""any prophylactic
measures"

Once you clear this, I will get it over to Johnson and Rosen ASAP.
Question: Will you be here today to sign, Mike, or do it early tomorrow. On a “practical” note, Moose is gone next week

0, in light of the seeming "need for speed” that is being expressed, I would strongly recommend that you meet with him
1
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tomorrow if at all possible and then we can start to work on a time to meet with the 0iG staff,
Here to serve,
Mike

[I will refrain from being "overly concerned" with the recurring failure of the IC to follow the Executive Order and their
own "Policies and Procedures”, and with my surprise that Clay Johnson and his GC don't want to take that issue on with
them. When all the smoke cl%a'rs, I will take those issues up with Jeff Rosen.]

>
%,

o %
Michael C. Wholley ‘2

NASA General Counsel 7’&
300 E Street, SW \%, 'I&
Washington, DC 20546
202.358.2450; FAX: 202.358.2741% )A-

Michael.C.Wholley@nasa.goy %
b that is confidential, protected by the attorney-client or other applicable

This document, including any attachments h%s i r%nio
privileges, or constitutes non-public informatigy. lifis only for the designated recipient(s). If you are not an intended recipient
D,
n

of this information, please take appropriate sf i§,document in its entirety and nolify the sender of its destruction. Use,
dissemination, distribution, or reproduction of tl%-l mintended recipients is not authorized and may be untawful.

o
KXK
0% %
v %2
S
B0
omé,v'&\?p
3 %2,
DAY
2°.%.%
7@%‘5}{;}
0.8 %%
» AR
2% 0% %
7.2.0 7.
0,7 5.0
R
% SN
LA
«, 0%, %
SIS AACKY)
2% 5%
2.875.5 %
OO\QOOOA%
o o""é—
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#16
Donovan, Catherine {HQ-MAO00O)
From: Wholley, Michaei C. (HQ-MAS00)
Sent: Thursday, March 29, 2007 2:07 PM
To: rosen@omb.eop.gov
Subject: o ter
=
Importance: @%OOOO‘PN%
%9 %ﬁo 2
%%, "%
Jeit: AN %
XS]

{ just FAXed over to i t%{e . &éﬁer?‘P)eese get with Mr. Johnson and get back to me as soon as you can this
afternon so | can get it 58neds %n‘@w ss has {o leave at 4. | believe it covers the three points your bass and |
discussed, '%\13006\ < '?p
Much thanks. 06 Qz'% ‘26 OL

A v
Mike %,\G,}) %% O«\
Michael C. Wholley : Q:pv( %, O@

%)
NASA Genefal Counsel ‘E),L'V,f'\po'.‘;f’
300 £ Street, SW % O 4‘\7@7
Washington, DC 20546 G‘%\%LO(V \%
202.368.2450; FAX: 202.358,2741 LR s} «-).(6\
Mighael.C.Wholley@nasa.gov ray 6,}’ % “y
. Q.

This d t, including any h contains informati at x{ycﬁ}’

d%;;al, protected by the attorney-client or other applicable
i x{a{ed recipient(s). If you are not an iniended recipient
ngfety and notify the sender of its destruction, Use,
ipifys is not authorized and may be untawful,

of this information, please take appropriate steps to destray this dod

privileges, or constitutes non-public information. It is intended onlyy @e
&
dissemination, distribution, or reproduction of this information by un
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Donovan, Catherine {(HQ-MA000)

From: Wholtey, Michael C. (HQ-MAQ00)
sent: Thursday, March 29, 2007 2:36 PM
lo: Griffin, Michae! D. (HQ-AA000); Morrell, Paul (HQ-AAQQ0); Dale, Shana (HQ-AB0QO)
Subject: Round "whatever" 2
A,

Importance: A\O Fﬁ‘g{n

XN

4 220 3%

Mike, v, O, ¢ )

£ 225
Clay Johnson just b f\ eqn Jetter and stated that in your conversations with him you have indicated that you
are pleased overal! with_t! olipf‘g.d of the OIG and with Moose's dedication to his position as 1G. He asked that

n the fetter.

such an affirmative stat bé}ﬂo@
. < 70 _
Here is the “jast paragrapbgyw m%ro%; sianguage. Any reservations?
i

If not, I will "go final" and bfy @,yqﬁ*f signﬁ&ure.
Mike %0 %% %%
B8 42

?

)
"With respect to the “appearance 5}‘3 g& iglity” concern, IG Cobb and I have a professional, arm’s-length
relationship and I do not believe that a <ﬁa] e¢ffye measures are necessary in that regard. In the two years that I
have obscrved 1G Cobb 1 have seen a hi (']7)!1 'k product from the OIG reflective of a staff and its
leadership dedicated to carrying out the fissioh e@iried by law to the 1G. 1G Cobb is technically sound, highly
conscientions, fully engaged in his work, arig-h @§ orous analysis te the O1G weork product. Inmy
meetings with IG Cobb and the OIG staff, I willdhakEclea; 53‘1 expect and support a strong OIG which countinues to be
dedicated to identifying fraud, waste, and abuse, 31d t'l:ym gommitted to leading an Agency where full and frank
discussions are not just tolerated but are expected, c@d@gd@ & sucouraged in a climate without fear of retribution, and
one in which the full panoply of protections exists fox\:‘zllﬁéf\l?%ae(“é

0.%2.% «
%7&\ '3} Po)
Michael C, Wholley A'?p % ‘PO
2 ]
NASA General Counsel %\4% % %
300 E Street, SW A 6\0 -~ Qp
RN
. < N Ry
Washington, DC 20546 o) < .
R
202.358.2450; FAX: 202.358.2741 (‘l\p%\ 5. 1
<
Michael.C. Wholley@nasa.gov Q é‘ -7-7(
SN
This document, including any attachments, centains information that is confidential, p: @gﬁhe‘x%\omey-cliem or other applicable
Yo

are not an intended recipient
fify the s'gger of its destruction. Use,

‘;autppr'@od ﬁd may be unlawful.
2%

of this information, please take appropriate steps to destroy this document in its entirety

privileges, or constitutes non-public information. It is intended only for the designated e R
dissemination, distribution, or reproduction of this information by unintended recipients is gé
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Morrell, Paul (HQ-AA000)

From: Giriffin, Michael-D. {HQ-AAQ00Q)

Sent: Friday, March 30, 2007 6:04 AM

To: Wholley, Michael C. (HQ-MAQQO); Morrell, Paui (HQ-AAQ00); Dale, Shana (HQ-ABOGO)
Subject: 35 H&quest f%)Clarification on IC Letter on Robert Cobb Investigation

[
) think that Clayw{nasﬁkenﬁ%oims about how the IC has not functioned properly, and is putting them on record
as, basically, adm% by %,

, v
Mike O’Ir@ 4 Q,
4\;"0‘,’00‘
From: Wholley, Michael CQ-HQ"}S %;Ymailto:michael.c.wholley@nasa.guv]
Sent: Thursday, March 29,‘59{) B 2PPMy
To: deP@nasa.gov; Mo, P 000); Dale, Shana (HQ-ABGO0) M., &» ‘ESL
Subject: Fw: Request for CIarﬁ?@té[’o er on Robert Cobb Investigation
GG
(RN
SRR
All CARCORN
This is a VERY interesting letter to the IC 1%&1 'ﬁ%ﬁr@es.
Mike (@ Q = »
1 %%
K
Michael C. Wholley O X Ofb
NASA Genera] Counsel > % 1.0
202 358 2450 5%, %-())
OB 0%
Y N
Michae] C. Wholley Om 7. -7:9 (3}
NASA General Counsel A Qy A
300 E Street, SW 0>, % %
Washington, D.C. 20546-0001 éz’o < ’IE)
YA
To O, =
TEL: 202-358-2450 007/‘5_)4;1’ REY ¢
FAX: 202-358-2741 \%3/@ O/% EHS
%% e %2
O¢¢ Rt} OO (o)
--—-- Original Message ----- > O \%> d'\%'
From: Rosen, Jeffrey A. <Jeffrey_A. Rosen@omb.eop.gov> d} m& W, (o RS
To: Wholley, Michael C. (HQ-MAQ00) > d& > 5
Sent: Thu Mar 29 17:43:57 2007 4. %9 <= 1Y
Subject: FW: Request for Clarification on IC Letter on Robert Cobb Investigation \5% < % O/ O’P
AR
QW 970 '
0% 3 2
©C YL T
950
Y

5/7/2007
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#17
Morreil, Paul (HQ-AAQ00)
From: Griffin, Michael D, {HQ-AAD00)
Sent: Wonday, Aprit 02, 2007 5:46 PM
To: Morrefl, Paul {(HQ-AAD00})
Subject: Re:

No problemy Thank$
C Q oy

————— Origiﬂ@l@ ess -
o)

From: Morrellf) -AA000}

To: Griffin, M }% %, (HQ-RAA000)
Sent: Mon A oét 294D 200
T on Apr /% 7

Subject: RE: N4
2% %
AN A
We added the followisy Aring:“b
2L 8
Griffin added that he @mﬁg% y £o be “technically sound and fully engaged
in his work.” (Y Q
LR
AN
CIPRCNC
1% 2
e igi _____ 0O “7.
-~-Original Message AR
From: Griffin, Michael D. (HG-@AGIG%, Y,

Sent: Monday, April 02, 2007 5 9*(@4\/07,

To: Morrell, Paul (HQ-AA000); D “@?f

Ce: Mould, David R. (HQ-NA0OO) ,\>9 2
g

W,
Subject: Re: » (SR
Q. 4 T,
® B,
Paul- A ’%'9)
. ; "pd,\\f O 4
I‘m fine with the PP's and would be hap@/@&‘ﬁgaﬂg'xe “add" you suggest.
A
Mike -f@ %’A%
L%
————— Original Message ----- O,’é (SR ‘{’9
From: Morrell, Paul (HQ-AA000) 70,0 %
To: Dale, Shana (HQ-AB000); Griffin, Michael &- I@%&%(ﬂg
Cc: Mould, David R. (HQ-NAOOQ) > Vo %& ¢
Sent: Mon Apr 02 16:06:38 2007 PN
Subject: \(1\))) A 1z
AN
K
Quick turnaround needed. OO\%' 00706—%
%
Please review talking points for IG story. O‘J}%OOV
Lo d
Mike, do you want to say something along the lines that ydi believe Moose

is "technically sound and fully engaged in his work?"
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<<IG Talking Points.doc>>
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#18
Wholley, Michael C. (HQ-MA000)
From: Wholiey, Michael C. (HQ-MADOO)
Sent: Tuesday, April 03, 2007 9:59 AM
To: Griffin, Michae! D, (HQ-AACDD); Dale, Shana (HQ-AB00O)
Cc: orrell, Paut {HQ-AADDO)
Subject: 4 “Bullet Points
Q&
Imponance:@‘?p OO’P);h@
[¢]
Attachments: Vs . %g%faPOINTS.doc
%0,
%% b %,
Mike/Shana: )'\5’1, ey (6\ ’I;\
A
Here are some Bullet P& 'l%h '@ith{ihe “conclusions” of the IC. Paul has seen them.
They address the “"reasor «@ %e[@zte%he action you decided on taking.
{ hav also prepared a more 9%%-0/%%/0}1 at this stage is "overkill" to send to you! (-
9% 2%
s . Q, = 'V/L O
‘5}(.’7 %
JULLET POINTS. doc (o) /)'P 2
) (42 KB) % S o] v

Mike '7( ) (1

P R4

G % %S
Michael C. Wholley @ =4 O(
Iy
NASA General Counsel %-%%QA
300 E Street, SW Q Q}, NS
ey
Washington, DC 20546 A% QL 'F‘o
",
202.358.2450; FAX: 202.358.2741 ‘S(":QL/( Qp%
Michasi C Wholley@nasa dov %‘2;(1“4,,@%
3 .
This document, including any attachments, contains information that is co}‘@e@lal,%t%d by the attorney-client or other applicable
privileges, or constitutes non-public information. It is intended only for the dé}igraged's xpﬁyt(s)‘ H you are not an intended recipient
of this information, please take appropriate steps to destroy this document in itg t?x’md ify the sender of its destruction. Use,
dissemination, distribution, or reproduction of this information by unintended m@ie@x{mﬁ%oﬁzed and may be unlawful.
<~ 57 V.
PN
A
Qg A '741,
0% 4%
Z, A
2%%%
NI



86

BULLET POINTS
s This investigation lasted approximately 8 months, from early 2006 until the end
of st 2006 when it was forwarded to the Integrity Committee (IC)
@h “fiad the RO for approximately 5 months when, on January 22", they
@ ,;) ped’it, without any recommendation on a proposed action (as required
d the IC’s own Policies and Procedures), to the Chairman of the
son)
1’ do’]@@% arded it to (me, Mike Griffin) (NASA) on February 15% to
priate action to take in response to the report’s conclusions.”
% @Na:ded to (me) (NASA) consisted of a “summary” of the

evi regardmg each allegation.
o The Qi)va,@ letter indicated in its “conclusions” that it was their

oplmon
o d‘%b cd his authorlty as an Inspector General by creating
an abu51 'g vifonment” in connection with one of the allegations.
m\ Iﬁﬁt in a “legal” sense because the “abuse of
auth ty e cc-kto must, in my opinion and as seems clear from
the I 'ﬁ?ns in their Policies and Procedures, relate to
his “po olg as an IG, not to an alleged “failure” in his

%upervmor An example would be if he

dministrative IG investigation on
someone just 1 hkc it” or he “didn’t like the
person.” In othigry e ve this contemplates an “abuse of
authority” under tk cﬂ’l‘of% ce AS AN IG. That is NOT the
case here; we are glm gement/supervxsor issue.

2. If there is an allegati ffé— ﬂ work environment,” that is an
issue that should/must e Executive Agency that has
jurisdiction over such anfs @»vhi’ >f this instance it could
have/should have been re eﬁé@:w {tc‘@{ASA asa
management/EEQ issue or, ex}l e%f&e, to OSC. [Note: The
1C is well aware of this ¢ Jurxsd since they state in
their January 22™ letter to the % PGIE, referring to
“allegations™ that they did not mvé?c 7 {@Lher Matters™: “It

capacity as%\
were 1o inif) a%e
'Ea@se

is important to note that within this &aje ere some
allegations involving whistleblower R a@on@v 18 an area
outside the purview of the IC. The whistigb ﬁw atlon
allegations were referred to the Office of §; pC il § 1, T.he
agency with the appropriate authority to co c’{su fiers.”

Additionally, the Executive Order (EO 12993 )glhlch @/thgsource
of the entire process, states in Section 2.c. “Thedhtegrityy Q
Committee shall determine if there is a substantléﬁlkehhood at
the allegation ... discloses a violation of any law, rule or
regulation, or gross mismanagement, gross waste of funds or abuse
of authority, and shall refer the allegation to the agency of the
executive branch with appropriate jurisdiction over the matter.”
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(Emphasis added.) When the word “shall” is used, it means that
compliance is mandatory. It goes on to state that the IC can initiate
an investigation only in those instances where the allegation
cannot be referred to “an agency of the executive branch with
appropriate jurisdiction over the matter.”

% The “complainant” was the “acting” Deputy IG for Investigations.
¢ She had applied for the position (Deputy 1G for Investigations) but

as not selected. Interesting that her complaint about how terrible
as to work for Mr. Cobb did not arise unti] her “non-selection”
<.\fpﬁjhe position which would have required an even closer working
‘latigpship with Mr. Cobb.
f}(]malgz&;reated an appearance of a lack of independence ... when
1758 a’&rime Stoppers Report.” [Emphasis added.]
%)1ézatidn had been previously looked at by the IC and had
0S&EL bthem with no adverse finding. In spite of the

regul fop faat @ytes in such cases a “closure” is considered a
“ﬁnaﬂ?} stor,of the matter, they re-opened it and found the

“appediantey Luey,

. The hacfigg’%th@»c&nputers at MSFC and the compromise of

ITAR dafig f@%:acked files was reported in the press
Gl

and was un itiinal investigation.

. The IG had r Ogygf /tm%?&aﬁer in his June 2003 report to the
o 1o

Hill. (So much

"i‘iﬁie” it.)

. It was an issue eliAy lig Security people at NASA and

under John Hall in ER%}-I@ stes that he had in fact talked with

the Department of St e@rﬁn ut the issue. Likewise, in

2006, he (Hall) had discugsed itswittPCommerce. The NASA IG

was NOT “on the hook” 1@;% . %’t ate, but had reported it to
e & &

the Hill ?\
: o P Qe
AR

. With respect to the “preventio%’*gg)ﬁgxe ce of a Crime
Stoppers Report, the short answ rc; t@tN BHING Mr. Cobb did
c]

“prevented” the Texas Rangers from'isggh%g' %1 a report if they
so chose. We don’t control the Texaﬁ“ S ﬂb could have
issued it on their own but apparently ok‘i‘%iejao?@i 9 _s0.

-,

e Cobb believed that the “EVIDEN%” i ﬁgﬁ’“} upport that
. o ; -

a ring had been “stolen” from Laureizilatle $gerfigins
during the recovery of the Columbia disaster f} s Py

o He disapreed with the conclusion of thé%{ASA?@ le)
investigator and the Texas Ranger that théfe had been’
ring on the finger of the remains. Cobb sent the pictures to
the FBI photo lab for analysis. He made the decision that
NASA would not join in the proposed “Crime Stopper
Release.” That decision was “reasonable” under all of the
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facts and circumstances. (For what it 's worth, I have
looked at the pictures and I agree with Cobb. MCW)
6. With respect to these two “appearance” issues, the Quality
Py ,‘\S' Standards for Federal Offices of Inspector General promulgated
Q¢ by the PCIE and ECIE and referred to by the IC in its January 22,
% » OO 'ﬁ)« <) 2007, letter forwarding the ROI state in Section II C.
O,C '%\ OO Independence: “The Inspector General and OIG staff should
] %\;?d situations thal could lead reasonable third parties with
wledge of the relevant facts and circumstances to conclude that
4\79» < (@@IG is not able to maintain independence in conducting its
porles [Emphasis added.]
%9 < "%-]ﬁ:dhis “reasonable person with knowledge of all the
o) % o : 1 ounding facts and circumstances™ test is a fairly well
A d} n standard. It is meant to ensure that “appearance”
d}@p O¢ @\%@Ien’t determined by the “eggshell plaintiff.” )
6‘}‘ -7( 3 1?31 objective test is set out. In these two instances
(1)) ing), | believe that an informed and
/O “Tegs abL » person. would NOT conclude that there was
-%18 %ﬁ m'&e of alack of independence or a lack of
%
R
Finally, and as so well stated in M ?Q&s%ttcr of March 29™ to the IC, the ROI
forwarded to NASA does NOT con! c%\cﬁsions “that Mr. Cobb had broken any
aex@ ‘ﬁ}; Integrity Committee related to

laws or acted illegally. Instead, the c
management and appearance COncems.” s Whatryour actions deal with.
g pp e ‘6@)}0@‘3
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#18B

Donovan, Catherine (HQ-MA000)

From: Wholley, Michae! C. {HQ-MAQO0)
Sent: Wednesday, April 04, 2007 5:04 PM
To: jrosen@omb.eop.gov
Subject: ,%d’earings 7
<
<50
Jet, 2% Q70
0, ¢, %

As this entire is c&jz %up to “escape velocity" (if not already there) and we see the selective release of
“documents” on a%il tor Nelson's office (and others on the House subcommittee on 1&0), | cannot but

5%

it

wonder where the a@%s%;:shs sted for these staffers,
AT <

Without putting too ﬁné%p ot gl believe ihat they bave now consumed so much of the kool aid that they are

intoxicated. There is an a’ﬁ 2% o make “chicken salad" out of "chicken something-or-other” that seems

increasingly germane. @ X

o
. L MeMSN A o) ' ,
That said, the reason for this % sﬁa\; g%ineehng between the two of us, and anyone else you care to bring from
vagnin j

Q

5

your staff who has been invol [ stigation, BEFORE there is any "hearing" so that we can soberly
consider the approach to be takem e g ¢ to you in the past, | have some quite serious concems about both
the substantive and the procedurdl pai f?e 'vi@e ation” and the forensic rigar that the |G brought (and/or failed to
bring) to their evaluation of what was pu@é@ 9(% by the HUD OIG report.

{am sure that you can appreciate that | amig} pak %en on seeing two entities of the Executive Branch at odds in
a hearing before the Legislative Branch. Let vailabéiii{y {his week and next if you are inferested in meeting.
Here to serve, c&\ 1{(\ O/ &
SRR A

Wike RN VNS

A
Michae! C. Wholley AR

AR A
NASA General Counsel A PO
3.0t
300 E Strest, SW DA ?@Cgp %,
Washington, DG 20546 (fp [SRC A
SRR
202,358.2450; FAX: 202.358.2741 Q «:p 5
P

Michael.C.Whollsy@nasa.dov & 2

v,
This document, including any attachments, contains information that is conﬂdenti%ﬁ?ym attorney-client or other applicable
privileges, or constitutes non-public information. It is intended only for the designate%;fﬁje ?&%ﬂmu are not an intended recipient
of this information, please take appropriate steps to destroy this document in its entir ‘
dissemination, distribution, or reproduction of this information by unintended recipien

g;?gwtﬁ}j‘za%ind may be unlawful,
C%’@)\ 20

2% %%
NG

&
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#19

Subject: FW: letter to Griffin
Date: Thursday, April 19, 2007 8:59 AM
From: Sefton, Keith Thomas (HQ-MAOO0O0) <Keith.T.Sefton@nasa.gov>
To: "Falcon, R Angréw (HQ-MB000)" <r.a.falcon-1@nasa.gov>, "Feinberg, Shari R.
(HQ- MBOOO)" b3 grl{;felnberg@nasa .gov>

Cc: "Sher s:ddlv (HQ-MAO000)" <richard.w.sherman@nasa.gov>
Convers ‘%i:arﬂ)‘i (\d%é,rlffm

Z, % ((\’P %

Here's the le ( @%«\
Please DO NOT 3’“%5’70 <, 4.
»(\
As for my argumenﬁ, ® @led to think through, albeit quickly,
the application of e lcbked to the basics of the definition of
"record.” I see an =4 thi even if it's not a normal one. The
management did not wi a ecord, saw no need for that

information to be reta: f the Agency's business, etc.

Fri, May 4, 2007 4:52 PM

o

Also interested in any Dbhet‘(“‘ o‘Viﬂ@the second point -- i.e. what do
we counter the subcommittee @ @J.
'7,\ »

I fully understand that you wain _hll@ ed legal answer, and that
what I have provided is half—baktﬁé Q;) 4\4\ 1)

The problem is that while it's in @‘e@-&ﬁ inguisitors and others
will be carping at MDG/SD and P ey}doﬂ t@ ve the luxury of saying
we are "working on the perfect answerﬂ\ &Zlal ;mdeed the time of
the "B0% solution" refined in the ensu d( While I take your
point that it would be nice tc go down the % the pot of gold at
the end, we are at the fork in the road, 'Qqe Ca;mmortal words of
Yogi -- we have to take it. /o op

So move with the ball here, and try to suppo% % O remise that
the material was, first, not a 'record’' that { !%ved, and
secondly, that the destruction was not "unlawful"’ eportable,
since the management official (CoS) made the cal@" Eggxopriate
designee" to take the action. Let's see where tha t’&xe\ usP~ UNLESS
YOU ARE PREPARED TO SAY THAT, CATEGORICALLY, SUCH %L'ﬁg,&si

FATALLY FLAWED.

If you DO conclude that this is the case, Paul needs thc
If not, build the case on the facts we have and the law ¢ @ £ llng
in any CFR and/or NPD/NPR requirements, etc. along the waf. &Y d

have time to go there -- so please follow that up. Put a néee

assets on this mission. Follow the tracks, put out all the%rd{ikefs u

need to get the job done. @ A % (o)
301,

Keith ) ‘%_ .
A % T

————— Original Message-----~ 6%\ % o)

From: Morrell, Paul (HQ-AA000) & )

sent: Wednesday, April 18, 2007 9:59 PM
To: Sefton, Keith Thomas (HQ-MA000)
Subject: Fw: letter to Griffin

- Original Message -----
From: Chase, Brian E. (HQ-NC000)

Page 1 of 4
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To: Morrell, Paul (HQ-AAR000); Wholley, Michael C. (HQ-MA000)
3ent: Wed Apr 18 13:22:43 2007
Subject: FW: letter to Griffin

Letter from HST&C I&Q, subcommittee requesting copies of the tapes made
at Mike's 4/10/074@15}hands to OIG staff....
<

Brian @ ‘p T

BRIAN E. CHAS Q"%Z, '%%7‘%\,’

Assistant Adminis¢ o)%
office of Legisl &vaé\anp
(202) 358-1948

R R R 1 A
Subject: letter to Griffin Y% Qp “470
RN R
RN
Gone up by NASA messenger, As I said{%&c‘fké&ag\éy on this thing.
A("{(\ SR
Dan O ¢é’° Py
LT C
0% B
5,'3"1, Q
DI
A e,'pacf‘;.
202,
[13/ '3; o
) (e}
RO A2
0% 5 %
e s/
2 %%%
EOR AN
0 R
O 24 A‘%_
QX e
% A
2% %%
NG NN
A '
% Y
@ »

Page Z of 4
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EAMT SORYON, TTh MLGG3E R&LEH b,
CAMHNGN [T-14

4\0 %, US. HOUSE OF REPRESENTATIVES

BUITE 2320 FAYBUAN HOUSE OFFIGE BUILDING
%’ WASHINGTON, DG 206015 5200
< 1202] 225-0375
’I/)‘ TTV: (02 2264210

[HELEHERNE TR

,
% QI:? 2% April 18, 2007

@J-
Dr. Michnel Griflfin Gp 2 Tey %
Admimistrar % O '7,_9
Nationa Aepanautcs andg@mwi}fmtmn
300 E St B4, O
Washington, D.C. 20007 &0

g
Dear Adeministsator Griffin: [e) %
%0 %29 .
T higpwes bren informaed that on fﬂ%}{mpl. r’ﬁl,ﬁ, 2007, you aldressed ths emplovees of
NAZAT Office of Thepecior Geneial (O¥S).SEepidpoze of this meeting was to discuss the
impleterniadon of e sanagement actiondyShrotdgosed in response to 1 report by the
President’s Conneil on Integriry and Edfici ﬂ@@ )@ccn‘u‘ng naiseenduet allepations
against Robert Cobb, NASA's inspocbar gonc% (i) S

0.7 2y
Tt s o undarstanding it your pl\esenmﬁ‘\gn *M? %ﬂlow—up questions and ansvers
wais videoraped so that they would be available ﬁalc;'ic@n ARG staff ar hendgquartors and 3
NASA Corpers who mightnot hove how able to -.nw@;ﬂ%zx_ al @t Hinsenver, wie have Aly
been Iuld that; alier the videntapes were delivered to tlx%gagg‘ Ygdewing, someone ar
heucguarters andeced ther they be renined andfor desnm;%q 2 C:L 71‘

(@)
Az youkmow, the Committee, przsuant to its authnri@‘ﬁn %R)%X wisl 2T of tha
Uinited Btates Honse of Represcrtatives has bemn rovicwdng theﬁfﬁﬁﬁ Hippigonerningg speck
Gaerdl Colib and (he follow-up wotious being underiaken, Tuis itqu::uh(g,lhmm ey
reeorls; as delined in: the atlached Appendix, relaged w the Cm:nmﬁ.e’s ifRedihation be
destruyed. 1 ao mmat remind you that under1¥ ULB.C. 1505, it is a’crimingl ofensc w obaract
Congressional imvestigation.,

A}

Therelans, by iy lelier, T am requesling that you prowide G the Conunintee a copy of th
videotape of the Apti? 10 presentatior, and ey ather records 1elated 1o the vidootaps deseribod
above ™ the Commites offices in B-374 Raybwr Hovze Office Building by Friday, Apml 20,
2007

Page 3 of 4
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#20
Wholley, Michael C. (HQ-MA000)

From: Sefton, Keith Thomas (HQ-MAOOO)
Sent: Thursday, April 19, 2007 9:00 AM
To: Falcon, R Andrew {HQ-MBOOD); Feinberg, Shari R. (HQ-MB000)
GCe: Sherman, Richard W. {HQ-MAOCO}
Subject: < . letter to Griffin
8 S

A - L
Attachments: f\ b, @4~ »;d? iller to Griffin re video.pdf
% %
Q0N R
e
RN <
; LT d
4-18-07 Miller to %*‘P O % <
Griffin e v... dore's @%% %

As for my arguments, I was &p?ﬁl% %, think through, aibeit quickly, the application of
the FRA and looked to thé bagé\pﬂ’o .%‘h@definition of "record."” I see an argument there,
even if it's not a normal onetfl The gna% ment did not want to create a record, saw no
need for that information to bé\"%&;gz‘-» d<ds a part of the Agency's business, etc.

-

Also interested in any other "amm(" &Qﬂﬁhgﬁecond peint -- i.e. what co we counter the

subcommittee with. B
I fully understand that you want a f%;f&ba'geép@egal answer, and that what I have provided
is half-baked. @ 0 Q, (6\

T
The problem is that while it's in the o b ﬁg\iﬁ;éuisitors and others will be carping at
MDG/SD and PM -- they don't have the lux %@ym we are "working on the perfect

answer." This is, indeed, the time of thés s-%llé;@on" refined in the ensuing period.
While I take your point that it would be nice ﬁ 9®, dvwn the road with the pot of gold at
the end, we are at the fork in the road, and;@in-{gﬁﬁvin%rtal words of Yogi ~- we have to

take it. © '? Q

o

So move with the ball here, and try to support %?\ s?c%semise that the material was,

first, not a 'record' that needed preserved, and,@eﬁé@ i&y,({i&hat the destruction was not
FRE

&

“unlawful" and thus reportable, since the managemeTit *ﬂ“.‘ {CoS} made the call “as an
appropriate designee” to take the action. Let's s&B be- hat takes us -- UNLESS YOU ARE
PREPARED TO SAY THAT, CATEGORICALLY, SUCH AN ARGUME i TG AliY FATALLY FLAWED.

s & < 14
If you DO conclude that this is the case, Paul needs @{\l@r’bw ha;t ASAP. If not, build the

case on the facts we have and the law cited -~ filling im Sny(@FRZand/or NPD/NPR
requirements, etc. along the way. I did not have time (@’ {gtﬁ%}:eﬁ— so please follow
that vp. Put all necessary assets on this mission. Foll’fﬁw e

che "Ev{a’é\ks, put out all the
trackers you need to get the job done. & ,;z‘ A '9“1
f . T
@

Keith %?"7@0}

- “ RO,
- -Original Message---~-- Y PN
From: Morrell, Paul {HQ-AAQCOC) ey «4’2;; -
Sent: Wednesday, April 18, 2007 9:539 FM R [l
To: Sefton, Keith Thomas (HO-MAD0O) & %

Subject: Fw: letter to Griffin

————— Original Message -————-

From; Chase, Brian E. (HQ-NCQO00)

To: Morrell, Paul (HQ-AADD0); Wholley, Michael C. (BQ-MAOUO)
Sent: Wed Apr 18 13:22:43 2007
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letter to Griffin

FW:

Subject:

g copies of the tapes made at Mike's 4/10/07

Letter from HST&C I&0 subcommittee reguestin

all-hands to 0IG staff....

Brian

N A

ntergovernmental Affairs

son@mail . house.gov}

oo v
& yA\\A ,‘m/ﬁ OAF @@1
A oA e
& e SN WOT R o
hs) @/O & e &eo
OG0 g TS
ﬂ@fﬁw@ PR
W Wmﬂ S908
T - ER A
[T t HEF o~
+ =@ [ s ]
5 Cw QD W -
EL.ME} ME @
zW 6~ .88
AL e O B ™
JEER £5s3
da o SRR

=
B OES o
AW ket
LN
< sl WP o
V/@p@?m@n@ﬁ o

Gone up by NASA messenger.

ofrelease on this thing.

Dan
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#21 Mon, May 7,2007 10:30 AM

Subject: Response to Congressman Miller
Date: Thursday, April 19, 2007 6:15 PM
From: Andrew Falcon <r.a.falcon-1@nasa.gov>
To: Paul Morrell <Paul.Morrell@nasa.gov>, Michael Wholley
<michael.c.wh l% psa.gov>, Keith Sefton <Keith.T.Sefton@nasa.gov>, "Sherman,
Richard W, (ROZMABOQYY" <Richard.W.Sherman@nasa.gov>
Conversa % p%@%to Congressman Miller
% A G
Do Not Forwardg. % L. » @
0929
This document, 1'_)\ Jké\l ng abtachments, contains information that is confidential,
protected by the @t@'l :@or other applicable privileges, or constitutes non-
degl only for the designated recipient(s). If you are not
£ %mation, please take appropriate steps to destroy this

public informati_onepltfkl a3

an intended recipief., of} - in:

document in its enti i the sender of its destruction. Use, dissemination,
3 %

distribution, or repr % information by unintended recipients is not

authorized and may be uf
SN
All: W e
. < VL

v
Attached please find a draft reggpn%)e. tﬁ:s too long, but I am not sure what, in good
faith, can be omitted. Some questﬁrgn@t g‘ﬁmswered:

1) who signs? <. % 0/7@
2) The request also seeks related do"&)m@ﬁ-tsy

a) At a minimum, that would inclu@ nﬁpet&f irecting that records be preserved.

b) Paul: Sherm tells me that you mad 'hﬁ)ze ggggared talking points for Mike G. to use
during the meeting--are those available? < %

c) There are also several internal e lg’)w %i%oc;c from the last 24 hours that are
probably related (including this.one). [ RPN ,p

d) Any other documents (meeting notes, iP5 Moy
3) Are the facts correct? This is my underst! ‘fr% éc(i@q’at this point, but I could be

wrong. 40 ” 75/ 2

I look forward to receiving your comments. ?062(\

o

5y
Andrew (e A ()8
275,

Page 1 of 1
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#22
Wholley, Michasl C. (HQ-MAGD0)
Fram: Foinberp. Shari Rt {HO-MB00X
Sent: Mangdary, Agefl 23, 2007 12:01 PM
Ta: Viholiey, Michaeal C. [HO-WMADD)
Co: fhon, Haith Thomas [HO-MADGD); Faloon, B Andrew [MO-MB000!
Subject: 'E%nmm
Adtachms %.\'P memaz.doc
AN
T
i %z "'-‘,‘- L 'P_PC;;
0,05

B 1, aticn may bo confidential, protected by the aitormey-cliest of ather
spplicable privileges, or comtitites non-publis IRprrifledl Al costeat b intended caly for the deigrnated recipient(s). If you are et
d recips s 5 okl shipmerage nad by, please mke sppropriste stepd o dewtry this
content in its entivety and nofify the sender of idGgesfctfah dissemination, distriution, ar o of this information by
uintesded reciplents or in & mannes inconaistenlRtiAN proadrigh b not suthorized med may be usliwsel
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Attorney-Work Product

d'to either be recorded,
ity a permanent record

Answer: Yes, since the vi fathp
Agency management officialfew/zd
made “under Federal law or in'sl

Preferved OF G ofsiaie [OF [

rd” as defined by 44 U.S.C. § 3101 [1]
th the frangaction of public busimess and |
LIS EWHEH of the arganization, ftnetion
policies, decisions, procedures, o activities of the Government o

because of the informational vealu:

e ttgeord pursuant to the Federal
inistration’s implementing

The videotape did not constitute an offi
Records Act] and the Mational Archives a
regulations, Documentary materials are recy ey meet both of the following
conditions: (1) They are made or received by 83igend® ofdbe U.S. Government under
Federal law or in connection with the transactififo plsiness; and (2) they are
preserved or are appropriate for preservation as thewagency's organization,
functions, and activities or because of the valwe of %ﬁ% in them.2
A A
Although the video could be construed as a documentafy néteTia
1222.12(b) (1), it is not a “record” within the meaning of et
first condition, the videotape was not “*made” by Agency pg

uant 1o 36 CFR §
ith respect to the

T course of their
official duties. In contrast, the contractor was specifically i @r, Chicf of Staff
not fo videotape the informal discussion. A subsequent indivig ting Yathout

authority, instructed the contractor o go forward and vi&mmp% e

N
The videotape was also not required to be preserved and was not E.p)%gpﬁa%ur,“
preservation and fails to meet the second prong of the Act.  In order tﬁd?c apprupﬁ%t: for

| Federal Records Act, 44 UL.5.C. § 3101 et seq.

2 36 CFR § 1222,32(b).
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preservation the documentary materials made or received which in the judgment of the
agency should be filed, stored, or otherwise systematically maintained by an agency
beciuss nl':hr. evidence of agency activities or information they contain.3 The Agency,
within its d;&m}uon, determined that this videotape was not appropriate for retention
smq-qj r&nrﬂ the recording of an informal, off-the-record meeting with the

meeting was designed to foster an informal flow of information with
the Administrator,

m.d by law or policy to decument this meeting. In contrast, the
d appropriately that the purpose of not recording this
Inmi: and informal discussion of communication between

MARA and Nh rds Retention Schedule requires
that the Agency s fth: transaction of agency business
that are sufficient o a) thedperat s, things or matters dealt with by the
agency; b) facilitate actionTy SgerPy OffcHE theiggbecessors in office; ¢) make
possible a proper scrutiny bigy 5 ; orized agencies of the
Government; d) protect the iz of the Government and

persons directly affected by th document the formulation and
execution of basic policies and di iz dnd e scessary actions, including
all significant decizions and commifments fedch®d ors document important
board, committee, oL stafi ::ung:.dr"' i

In conelusion, 1 e m.ﬁ:lmml meeting with the

videotape does not 4 d ; Edlﬂ.l record. Nonrecord
materials should be d g rq'sn:nu NARA's approval is
not required to destroy o

(3
(o N
336 CFR 1222.12(b)(6). *?;'__%' 13;.53
4
4 36 CFR §1228.42(a). ‘%’ﬁ'& o,
QT

5 Disposition of Federal Records: A Records Management Handboo 00 web %ﬁm
published by NARA)

& These other arguments are presented here as allernatives, However, argument 1 is the
strongest argument,
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Mon-record materials are U5, Government-owned documentary materials that are
txcludnd frmn,ih: legal definition of records (44 U.S.C. § 3301), either by failing to mest
1 u$t|.ms of record status previously deseribed or by falling under one of
specificcatByories: !] Exu'n copies of documents prm:wad tmly for convenience of

may be :ﬁ\G ng,m:'u:s nnly with the appich al of the head of the
agency or'gie ifdi utliprized to act for the agency opiin pertaining to agency
tecords. 7 %'ﬁf"% o ..g _'::

=) E -
As discussed i S %pﬂdwmped:dn hEEtatutory definition of
record. In additicdi et of the statutory exclusionSqjiismuch as no
administrative action 1 gyrife the meeting.  Nonrecord matgrials should be
destroyed when no longe f Qerm:e NARA® equired to
destroy such materials.§ 2 ’b“ﬁﬂ )

Personal papers are documentary ma
thereof of a private or nonpublic cha et o 18

the conduct of agency business. Persomn p gt “-._-. ed from the definition of
Federal records and are not owned by the Cifasnie

b, such determination must be

Hapdet surrounding™ the creation

rpiet of Sustice [0, the Distriot
25 :ﬁ:ﬂ'amrdtaa

& Disposition of Federal Records: A Records Management Han W edition
published by NARA) AN

& -
936 CFR §1222.36. L N
10 742 F.2d 1484 (D.C. Cir. 1984).

11 There is no provision contained in either the Federal Records Act, 44 1U.5.C. § 3101 et
seq. or the Records Disposal Act, 44 U.8.C, § 3301 et seq, that provides cither an cxpress
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1) Creation: Was the document created by an agency employee on agency time, with
agency materials, at agency expense? Yes, the document was erroneously created by an
Agency cugﬁge, with agency materials, and ot agency expense.

W

document contain “substantive” information? Does it contain
ficiel business information? Yes, the document contains

&0 o
3 mﬂﬁ ¢ created solely for an indivi ployee’s personal
convenie ; to what extent was it created tate agency business?
Mo, it was e‘%ﬁ& ed, Instead, its creation hing :
oD 2% 7
4) Distribution %{d%; distributed 1o ahypne els®fdkany renson, such as for
a business p ﬁpl@d&}%&b circulation? Mo, the Bpe was not widely
circulated. © 's:,%o& 2,
(L) 5
5) Use — to what extent di s author actually use it to condisgEligency
business? Did others use i i was not used to conduct agency Bitkiness and
others did not use. T ot

3-dip0sE of it as his personal

T Disposition
discretion? Whal i@l i it ‘Pnfﬁ:il:.r, meetings of this kind are

G

-

8} Control — Has the agerftie 1 &mﬁﬁl control” over the
document through applicabl®isintena : op,régylatjons? Did it do so by
requiring the document to be d in the first plade Mo, e Anency did not intend 10
create the document in the first place) i ETEALE ﬁ»ﬂ:@lmﬂum of an errant

employee. . 7T
A G &

9} Segregation — Is there any practical way to segregate ou%ﬁ%%nuﬁnn in the
document from official business information? N/A % .-,:,‘_ AL "rfz'

AZO
10) Revision — Was the document revised or updated after the fa%fﬂﬁ -fgping
purposes? Mo "';L'*p A

% %0

or implied private right of action, Thus, private individuals have no I:;a] right to HI:a
lawsuit under either of these statutes. Since the Freedom of Information Act, 5 U.8.C.
§552 utilizes the statutory definition for record under the Federal Records Act, many of
the FOIA cases can be analogized here.
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In sum, determinations as to whether particular documents can properly be regarded as
“personal re:@s“ must necessarily be made on a case-by-case basis, according to a
careful wei of all relevant considerations. Where an agency determines that its
emp : n of a document cannot “be attributed to the agency, it can properly
;?;azjn t as an “agency record” responsive 1o 8 FOLA request.12

% status when the agency asseris control by requiring their creation
or IR0 requires that an Agency disclose thase “documents which the
law redRiic 63;11 _g to prepare or which the agency has decided for its own
reasons I@

© 0%

In the mm%ﬁ
%
T

-
o B
b%ﬂ%iﬂ not assert control by requiring its creation or retention,
Q% 2.0
00 L

)

Assuming itmammrd,’ A temporary record is one
which has been determined tates to have insufficient
value (on the basis of current 5tz ation by NARA. Agencies

must secure NARA approval of
Records Schedule item before d

material regarding the daily

construed as lemporary and m this argument is not a
viable one.
; 7. %
Conglusion '%- AN %
SN
Ot L T
12 Bureau of National Affairs, Inc. v. United States Depmme%ﬁ&u@@z F.2d 1434
(D.C. Cir. 1984), 2 % C 1
A0
13 NLRB v. Sears, Roebuck & Co., 421 US. 132, 161-62(1975). & 4 =
% 0%

14 36 CFR § 122038

15 NASA Records Retention Schedule 22 (a)15 categorizes “records of official
meetings™ as permanent records that may not be destroyed,
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gency to destroy the non-

and it was within the discretion of the A

{)

recorgd” as it was erroneously created. There was no legal requirement that any

In cenclusion, the Agency may argue that the videotape did not meet the definition of a

"Federal

record be
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#23
Wholley, Michasl C. (HO-MADOD)
Fram Feinberg, Shari B
‘?lrl, ‘Wednasaay, Apeil 25, 2007 1-28 PM
Ca: Amhkmmmmrmnmmmr
Subjact: < ,ﬁc«hﬂmﬂ:mhmm
Attsohmenls ‘?F'%% 5 memoed doc
PO
e %
B %%k,

memal.doc (55 £B) ';- .% 49‘
i Q-P‘%'P% BITORNET.WORK PRODUCT

voet %
| hiret evind e mema on Monday adding mor facts and making it mons parsuasie
This i3 my conclusion 11‘_1-%

. =%
i o

In conclusion, the Agency has the di SrAo o defbnm what types of meetings ane sppropriate to document.
There was no law or palicy that requl .‘.,J..._#" piept bee recogded, Rather, the Chiel af StalT detenmined
prior to the meeting that it was not apy cipri ;m g An unsutborized reconding doss not meet either
l}:mwu‘ﬂmmw e that must be created and retained. [t was appropriate
for the Agency 1o determine that this no

ied nothe retained.
TR
(=]

XN S
Iimmmymummumi% ﬁ;mhm 8 b ohumy with you, | woukd Eke o
provida 8 copy 1o Cathy. P O"F‘

Sharl =B
RC?

Shari . Feinkerg

Senior Attomey

Office of the General Counsel
NASA Headquariers

300 E Street, 3W, Suite 3227

Fax: 20035843335

Tea docamenl, includieg any stackments, contais infi
palicable privideges, co oon-pblic infoemai
n intended recipiont of this inf or kave

ipdenls or in & manner i
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Revised 4/25/07

Tiead and certain
discussion between a
man.ng:r and that was never jif Lto cither be recorded,

was not raq nr required to bigm 1

under the Ftd 4 US.C. § 3101 el seq), a ;

recorded, be d @ %I:.lln: the Federal Records Disfipsal Act (44
U.5.C, § 3301 et uq

Answer: Yﬁs.mnﬁcﬂuuw g %nuuullmnty,mdmnmm ection by
Agcncymmagem:ntofﬁx:iuls, : o ud:ﬁnnderUSC §3101 (1]
made “wnder Federal law or in & wieh the fransaction of public business and
preserved or approprite for p W WHE ce of the organization, function

policies, decizions, procedures, ope saciiviries of the Govermment o
DECNEE O LIJ.'IIL":."T i
B O
On April 10, 2007, Administrator anﬁn g ?E ing for the staff of the NASA
Gﬂ'neut’lmpe:mr{"r.-n:m] (01G). The Adiglthibtraloe' 5 Purpose was to inform the OIG
: rsonally reviewed a report §ihxestizatibn concemning NASA

Cobb and 1o discuss With tHe G ;3 Bmployees what action he
dress the reports findings, 1, lisferf30 ay concems of the

:4: 4 alle tive MASA
201 enters nationwide
SUTE ducted using
wfEitconference {\"TC} facilities, Des by the NASA
Chief of Staffl prior (e meeting that the event should not l: ]ocannn.s.
including headquarters, nonetheless recorded the event, The C

was given in order lo encourage free and open dialogue and g g:!ib
Administrator, Despite the Chief of Staff"s mandate prior to lhe ”f\gm be

recorded, it was recorded emoneously.

MASA"s secu

The videotape was an unauthorized recording and should not bc,mr,aml:,d.. 'I'Im'c isno
case law to support the contention that an unavthorized recording constitutes a Federal
record which is required by law to be retained. The Agency’s decision not to retain this
unsuthorized videotape recording is consistent with the National Archives and Records
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Adminisimation’s (WARA) policy that nonrecord materials, such as the instant videatape
recording, should be destroyed when no longer needed for reference, Morcover,
NARA" sa.pTvaJ is not required 1o destroy such materials, 1

'I'I'Iemyx

videolape recording did not constitute an official Government record
eral Records Act? and NARA's implementing regulations,

ials are records when they meet bath of the following conditions: (1)
ived by an agency of the U8, Government under Federal law or in
ion of agency business; and (2) they are preserved or are

n as evidence of the agency®s organizafion, functions, and

%dm of the information in them.3
o lI.I"'

Although 1 ) ummHammmalpmmzscm§
1222.12(0) (1% Tecdell” within the meaning of the Act, Wumrupedlnllm
first condition, 4 ¥ personnel in the course of their
official duties. In<onthastity ally instructed by the Chief of Staff
prior to the meeting nu% tleatap 4 nal dmumn. Asubaa:qum individual,
acting without authority, i ixi el ; d and videotape the
meeting. 2

"{..
The unauthorized videotape C : ed and was not
appropriate for preservation and gofthe Act Inorder to be
appropriate for preservation the dotiin npderia received which in the
judgment of the ' i
by an agency be ) B 31
The Agency, : he meeting that it would not be
appropriate to ing sifibe TEvoRld inh b:tth:flwmdnpendulaw

with the Admini pead his final decizion prior to
the Aprii 10, 2007, [ il 10, 2007, mesting was
an opportunity for the Ad iofiwith,the O1G employees and

I ded, Mo palicy
decisions were made at the 4/10 aleh not required by law or
i

policy to document this meeting. W

NARA and NASA through its NPR 1441.10 NAS cor edulerequires——
that the Agency shall ereate and maintain records of the ncy business

XA
1 Dispesition of Federal Records: A Records Management I-Im:@lt;1 web edition
published by MARA) f_-yp .%_ o,

-
: T

2 Federal Records Act, 44 U.S.C. § 3101 et seq, % ¢ o,

3 16 CFR § 1222.32(b).

4 36 CFR 1222.12(b){6).
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that are sufficient to a) Document the persons, places, things or matters dealt with by the
agency; b) facilitate action by agency officials and their successors in office; c) make
passible a proper scrutiny by the Congress or other duly authorized agencies of the
G protect the financial, legal, and ulh:rnghls of the Government and
persongdicisl ected by the Guvnmnmt g actions; ) document the formulation and

.-'-.'.'.*.'? policies and decisions and the taking of necessary actions, including
?%;i alifregntBectslons and commitments reached orally; and f) document i important

Byt staff meetings.5 Based on the ficts in this case, the Agency was not

m&m the wdmr.u.pr. mcmd.m,g pursuan to ellher MNARA's

eford in violation of the
meeting was made by

ol St Wrmmed prier to the meeting th

appropriate for recording. PARpang recording does not meet cithe slarulm'j'
or regulatory requirements OF 'i- that must be created and rets It was
eppropriate for the Agency todotin this nonrecord material need not be retained.

Chher Al

Issue 2: The videotape meets the statulGRgd

ddpcymentary materials that are
ST, §3301), either by failing to meet
scribeda r by falling under one of

i (Teactied nnJ;.- for convenience of

Mon-record materials are U8, Governmenth
excluded ﬁ'am the legal definition of reco I

536 CFR §1228.42().

(ry
i These other arguments are presented here as alternatives.  However, ﬁgﬂm:ﬂt] i5 the
sirongest argument.

7 36 CFR §§ 1222.34(P), 1222.42.
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As discussed in issue number 1, the videotape did not meet the statutory definition of
record. In addition, it might meet one of the statulory exclusions inasmuch as no
administrative action was taken during the meeting. Nonrecord materials should be
destroyed no longer needed for reference. NARA's approval is not required to
destro Tials. B

or hawve an effect upon,

thereof o H
el from the definition of

the conduc .gf
Federal re %
2 0%

In determining Arolape s ichideétermination must be
made wpon consi it i idipe" the creation
aof the record. In Bur i

for agencies to assess whether Bigetord is a
focuses on a variety of factorsgiitrounding
document by an agency. 11 [ 'will look at

personal record or an agenciEp
the creation, possession, contre
each factor in turn,

y employes on agency time, with
was erroneously created by an
Xpense.

1} Creation: Was the document }
agency materials, at agency expens
Agency employes, with agency materi sl

2) Content — Does the document contain * g ipformation? Does it contain
personal as well a5 official business inforn i
“substa formation.

& Disposition stords: A Records M I&:ﬁﬁﬂiﬂﬂﬂ woh edition
published by, S
9 36 CFR §1222. =

: '-.'._. 0{} {I' fz.'fé
10 742 F.2d 1484 (D.C. Cir. 1984). XA

T RO 2,

11 There is no provision contained in either the Federal Records Ac u 53101 et
seq. of the Records Disposal Act, 44 U.3.C. § 3301 et seq, that provideS.either@h dxpress
or implied private right of action. Thues, private individuals have no legal rght to fife o

lawsuit under either of these statutes. Since the Freedom of Information Act, 5 ULS.C.
§3552 utilizes the statutory definition for record under the Federal Records Act, many of
the FOIA cases can be analagized here,
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3) Purpose = Was the document created solely for an individual employee’s personel
convenience? Alternatively, to what extent was it created to facilifate agency business?
Mo, it was :mnmusly created. [nstead, its creation hindered agency business.

4) Dlstq_’pu Was the document distributed to anyone else for any reason, such as for
.%u ?p ﬂ.’r‘ How wide was the eirculation? Mo, the videotape was not widely
I

5 Us‘%; id the decument’s author actually use it to conduct agency
businesgd, it? The videotape was not used to conduct agency business and
others &%@% %

oﬁ“‘
) Mainte % &mkcpl thor's possession or was it placed
official agr:nc}' m nfifiicial agency file.
T) Dispasition — Wa.s : quth 1o dupuss of it as his personal
discretion? What was LT liflarily, meetings of this kind are
not videotaped, b 1

1\:' % ) k.

&) Control — Has the agency ise "ii5litutional control” over the
document through applicable itiigregulations? Did it do so by
nquum,gth:docunmtmbc i ace? MOgthe Agency did not intend 10
nrc-a.tﬂhcdmmmm first p il 'Lﬁacrm difilithe direction of an errant

Lrtp:rsm:ls.'i information in the

%{aﬂl for record-keeping
*J-"
%v¢¢

'uhdﬂ:m Iy be regarded as
“personal records™ must necessarily mndtmacam% hafE; according to &
careful weighing of all relevant considerations. Wh patncztetermines that its
employee's creation of & document cannot “be attributed tEllvegek can properly
refuse to treat the document as an “agency record” responsi a FOTAqequest. 12
Materials assume record status when the apency asserts control 1 ﬁ%-lh:lr creation
or retention. The FOLA requires that an Agency disclose those™ uﬂ;::h the
law requires for the agency to prepare or which the agency has degid f@s@n
reasons to create."13 o )

(n O
12 Bureau of National Affairs, Inc, v. United States Department of Justice, 742 F.38 1484
{D.C. Cir. 1984).

13 NLRB v, Sears, Roebuck & Co., 421 U.S. 132, 161-62 (1975).



109

In the insiznt case, the Agency did not assert control by requiring its creation or retention,

L O
As fr&ﬂw rd, it was merely a temporary record. A temporary record is one
whic by the Archivist of the United S to have insufficient

Procedural Refig 11D, Section I & 2 1o NASAs's process
for disposition o lgo% S,

RE2 S \
Pursuant to NASA's i

including the Office of digindStrdlor, that contain substantive ARt may not
be construed as temporary. Wetth'eespect to nonsubstantive information, rApt
material containing no su information may be destroyed. However, routine

material regarding the daily ac e iffice of the Administrator may not be

of a “Federal record™ as it was
aany record be created and it
cord,

14 36 CFR § 122038

15 NABA Records Retention Schedule 22 (a)15 categorizes “records of official
meetings™ as permanent records that may not be destroyed,
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#24

Fri, May 4, 2007 5:14 PM

From: Morrell, Paul (HQ-AA000) <Paul.Morrell@nasa.gov>
To: "Falcon, R Andrew (HQ-MB000)" <r.a.falcon-1@nasa.gov>

Date: Friday, April 27, 2007 4:03 PM

Subject: <no subject>

Page L of 1
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Final

Letter/Paragraph One:
-
/
coplesco‘f tlfs V@Eotapes of your meeting...were destroyed, apparently at the direction of
Pgul K?Iﬁgrr%l} y@uﬁé:;lqnef of staff, and Michael Wholley, NASA’s general counsel.”
/
5.0,% %%
Resplinse e
AR
"“' N
e The cﬁﬁle’f\ t‘%’( e}Jleoted copies that were made at headquarters and, at the
suégesf@l ®f lhe ge; eral counsel, turned the recordings over to the general
cou.n@l 1BI ‘1 ct anyone to destroy any recordings.
o R
The gen»’ e@u ljzég:he /mg the recordings had been made contrary to the
direction bfthte I@Oi@a’% and were not agency records, made the decision to
destroy therfl, &%, 7

Letter/Paragraph Two: 1."7 ‘6 CB(\ g

“According to information recelgbd by« "';’;‘w tee staff, you planned this meeting to
inform the OIG staff of the actlonﬁ@\ U re<{ta g to discipline Robert Cobb, NASA’s
inspector general, in response to a repert’ }m h&President’s Council on Integrity and
Efficiency concerning allegations of mf? coﬁ‘%mf byM Cobb.”
)“ Q
Response: "i’ﬂ* ‘}3
f/ (-.}

* The purpose of the meeting was spelled ou{ (%1 ‘F‘e admlmstrator s March 14 letter
to Clay Johnson. The administrator wrot 1edule a meeting with the
employees of the NASA Office of Inspect uGe gl 6{) form them that [ had
reviewed the RO! and I have taken the actlon o ajt I(i%felm ; are necessary to
address the ROI’s findings. Such a meeting wle Agie} ny&‘é meqan opportunity to
listen to any concerns that may exist among theSj; fé dto express my support
for a strong and effective Office of Inspector Genefal "70

~f
KN %
* This purpose was reiterated on April 23 in paragraphtwo Gf thgﬂe er to Chairman
Miller. C}‘) /[ A z'
.,% ‘A %

* The administrator does not have the authority to discipline tl‘Le I See 1115 March
14 letter to Clay Johnson in which he requested concurrence Tmm thﬁall rinan of
the PCIE for his proposed actions.) ((éﬂ R Q{

¢ “1
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Letter/Paragraph Three:

““...you apparently used the meeting ~ at which Mr. Cobb was present and appeared
beside you 3 tydisagree with the PCIE report’s findings and to state that, in your opinion,
Mr. Cobb 11@113?3},abused his authority and had done nothing wrong.”

“

NN
T R0 e

L0 4
¢  When ad(%fﬁﬁfﬁfgb IGfﬁt‘a,%\the administrator said the Report of Investigation

and the Intefrity<t n%g‘r‘nﬁf}e ¢dnclusions pointed to no violation of law or
regulation, eviden @of,%c‘l%gfﬁiegrity or actual conflict of interest.
Q, 7 \
*  Griffin said the IC reﬁ&gt %i;gse@\-c‘oﬂé rns in his mind about management and
supervisory issues relatifiy t@Cohb id that was the basis of his proposed actions
to the chairman of the PCIE; ‘%\ 2
©L5 0
. R A . .
¢ Because the conclusions pom?\)efd %‘”pwﬁé‘oﬁtlon of law or regulation, lack of
integrity or actual conflict of mt‘%;sﬁ‘zguf,f Hf‘g\recommended actions do not
include removal from office. A )

A EY

[w RPN 2,
. A% O . .
= When the administrator addressed the: & __La,fﬁ'}K %G was in the audience seated
with his senior staff. He did not stand Q@;t‘\f‘%fh{?‘.adﬁa%nistraton
AN
B 22;\“?
Letter/Paragraph Four: %,V«,«i ‘v\';J &,
PCKS

“We have been informed that it is a standard practice wh 524 th;é%TG fs(ggff are called to an
“all hands” presentation, as they were by a memorandum F‘(ngl;ﬁgngas d; Howard, the

deputy inspector general, 1o tape the presentation so that sta '~'n0‘£2@ ilfc;,tc ake the
original meeting can later view the proceedings. Copies of tﬁéViﬂE’oéést were made by
the video services at the Centers and perhaps at Headquarters ag;iyeﬁf;g StibseGuent to the
meeting, it appears that directions went out from your Chief of STaff, abpatentty, in

consultation with your Gencral Counsel, that all copies of the tape 'gﬁouflf(‘ii,l%%gf@ned to
Y o

NASA video services and/or headquarters for destruction.” $ - SN
i) e A
Rl

Response: S el

* The meeting was the administrator’s meeting, He said he would hold this meeting
in his March 14 letter to Clay Johnson.
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#25

Sefton, Keith Thomas (HQ-MA0QQ)

Friday, Aprii 27, 2007 12:15 PM
~NASA TV/ Video

Moore, Sheva (HQ-NBO50)

Donovan, Catherine (HQ-MA000)

From:

Sent:
Sui)ject:
Attachments:

sefton.dec

Mr. Sefton,

iosed is a letter to support your investigation,

I'm foflowing through concernir

Sheva Mocre, NASA TV
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April 27, 2007

v 7, <
On ’ﬁa:ﬁsé%(,'%:pf }\0’;2007 a request was made to Karl Bennett from Fred Brown to
make 5;0{)”‘@‘; 6’9@. DV Ethat was recorded via VITS. [ was informed that 4 DVD’s
were to b%ﬂ% ’@B@g doobs and (1) along with the original DVD was to be returned to
Fred Browe ’él;»o- GOTH; Ie@pn of the dubs they were dropped off to both gentlemen.
Fred receiveﬁ%\iﬁn %s“ i (2} Total. Bob was not in his office so I stid (4) copies
underneath his@o% s’ vyﬁs@gpund 5:30pm the same day of the request.
%2907
The duplications W'é‘;‘ saforfRafgsonic DVD video recorders. (Brand/ Model
Panasonic DMR-T607 1 '@Tﬁfﬁl was not recorded to a computer hard drive. I
made direct dubs from D'V} %@.%emfore, once the DVD’s were distributed to the
following parties, [ have no@it »':o‘r\@ées%}o the data from the recordings.

A

Sincerely, O% B

Sheva Moore
NASA TV ax ‘l:,\ %6 Py
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#26

Message Page 1 of 2

Whotliey, Michae! C. {HQ-MADOD)

From: Sefton, Keith Thomas (HQ-MA00Q)
Sent:  Friday, Apm 27 2007 4:22 PM
To: Moux%)n%d-ﬂ (HQ-NADOD)
%E Il'"Pan!\ QAADQO)Y, Whaliey, Michaet C. (HQ-MAD0Q); Sharp, Jason Scott (HQ-NBOQ0Y
Sub;ect

Ty

1 WARNING ¢ --@'h: % r@e ontains pre-decisional, sensitive or unclassified pro priatary

,.

information andlornco'r%rtzg d@er non-public information. Recipients are not authorized
to forward this in 3 ,gn iRdividuals not having a “need to know’” within NASA, or
to persons outsided f&v@xo the express written consent of the sender.

DISCIPLINARY ACTION @ss%g:%tmn, distribution or reproduction of this information
to or by unintended r néluff g but not limited to non-NASA recipients, may
also be unfawful, lndmdual A n‘@k uch unauthorized distributions may be subject to
criminal prosecution, disciplf @r‘g’,@ h@g‘admmzstrahve action(s) in appropriate
situations.

attorney-client or other applicable privif Wutes non-public information. It is intended only for
the designated recipient{s). If you are not reﬁi fent of this informatian, please take appropriate
steps to destroy this document in its entnreqﬁand o sender of its destruction, Use, dissemination,
distribution, or reproduction of this mformatvﬁk é‘ led recqments is not authorized and rmay be

This document, including any attachm a‘ms formation that is confidential, protected by the

unlawful,
O 4 d\
%aa%
,:9 ﬁ% o
© 209
David ‘OG {%‘73/ ’?,)

e
A duaf medium was used; VCR tape concurrent w% B‘Vﬁ:rec ;'der By practice, once
the DVYD is found to be “good,” the VHS is erased. T "BV poh‘ 10.07 was found to be

good, and the VHS tape was erased. Both tape and D eﬁorded on "dumb"
machines - i.e. not ke a TIVO, and not on a recorder --.vfusi"a mamial medium in,
o ’
product out, machine empty situation, ,% ;\:‘\ «)l’b«\
Milee Wholley is the only person who can answer how dispositi <|(\m «cgf?jae DNDS occurred,
and he is currently still on the Hill. 5{2’9‘@‘“ &
’S« Q.

I am providing these facts directly, cc Paul, aslam nota release ’trho?, Q;n the facts
as | know them - you all will have to sort out what to release and w‘En. I

§ @5
Sincerely,
Keith

From; Mould, David R, (HQ-NAOCD)
Sent: Friday, April 27, 2007 4:07 PM
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Message Page 2 of 2

To: Sefton, Keith Thomas (HQ-MAQDD)
Subject: FW: FOLLOW UP

Keith, do you know the answer to this? Thanks

David
4%
L ]
From: Brig '%S ) grﬁ%j[to;bberger@hq.space.com]
Sent: Fridgl, Apnl 27, ¢ @ééz PM
To: Mould, Bavid®s. GdQ-NAobg),

Subject: FOLEQVADP A

00 5% %
What was the recﬁgﬁg{p iuimausSa - video tape or DVD? How were the recordings disposed of? Thrown in a
tfrash can? Put throf \Qh g/ f%\de%agped?

h
2P 0% 2
-----Original Meé‘ 4_!:3--«\ @‘ »
From: Mould, ;;%p@{ A/éé%)%aﬁto:david.r.mou)d@nasa.gov]
Sent: Friday, April 2‘%@2@)7 zzy !
To: Brien Berger " '%\ “Z =
Subject: RE: NASA 1G o T Y9

Brian Q
Will call you in a bit, Thanics, .P?
David e

From: Brian Berger [mailto:bberger@hqzgpate.cafiy <,

Sent: Friday, April 27, 2007 9:42 AM <R < ‘fl &
To: Mould, David R, (HQ-NACOC) 0.9 B
Subject: NASA IG 2 z;\ =3,

David: ‘%, %2‘ 2 O

N
3
O

,éG

Two questions and a request: how did NASA accideﬁf;lly&idé%‘ tdfe Grifin's meeting with Cobb? When
did the meeting take place?

Secondly, | would like fo taik to Mike about the meeting.

My deadfine is noan today.

P
Brian R g,
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#27

Mon, May 7, 2007 10:34 AM

From: Andrew Falcon <r.a.falcon-1@nasa.gov>

Date: Friday, April 27, 2007 4:56 PM

Subject: Draft letter

orrell@nasa.gov>, Keith Sefton <Keith.T.Sefton@nasa.gov>

See attach

Andrew

Page 1 of 1
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Wholley, Michael C. (HQ-MAQ00)

From: Wholley, Michael C. (HQ-MADOO)
Sent: Saturday, April 28, 2007 10:38 PM
To: Howard, Thomas J. (HQ-WAH10)
Cc: »Sefton, Keith Thomas (HQ-MADDQ)
Subject: «0, e Copy of 1G meeting

G, &0
Tom.

%
Thanks. I w@%ﬁto(@ﬁfsome sleep tonight.
I have throwheaw é@xe

Mike @ Q

Michael C. Wholl
NASA General Couns
202 358 2450 [»]

;;m

>

»]
N

Michael C. Wholley - N
NASA General Counsel . I3y ‘V(
300 E Street, SW (A
Washington, D.C. 20546-0001 0'7,\

TEL: 202-358-2450 &‘p¢ %?

FAX: 202-358-2741 @

44444 Original Message —---—-— g
From: Howard, Thomas J. (HQ-WAH10) O,I”f;\% <

To: Wholley, Michael C. (HQ-MADOO); SeftonfeKeifhiIHemas (HQ-MADOQ)
Sent: Sat Apr 28 18:26:36 2007 AR (#) N
Subject: Re: Copy of IG meeting %.«Z?} O

Mike, % @ P

We have put out a request for all records relate A O f%,, which I believe covers all
medium, but on Monday I will reconsider with our ﬁ?sn,sel,,p afid modify our request as
approipriate. Thanks for the suggestion. Have a ot @nfﬁ) Tom

5% %
! WARNING ! This email including any attachments is i?t‘end)ed%gfyffor authorized
recipients. Recipients may only forward this infoJ:mation—"‘a{f,ae ERoOrd,zed. This email may
contain non-public information that is "Law Enforcement Snsiti ‘r\g," “Sensitive but
Unclassified, " or otherwise subject to the Privacy Act an "‘A feg’a_"! a,Pd other applicable
privileges that restrict release without appropriate legal g\?&tl{éﬁri afxd clearance.
Accordingly, the use, dissemination, distribution or reprodutfkion %2.this information to
or by unauthorized or unintended recipients, including but no%Li
recipients, may be unlawful. ‘2’) ¥
- - >

Sent from my BlackBerry Wireless Handheld

fffff Original Message -~-———-—

From: Wholley, Michael C. (HQ-MAQGO)

To: Howard, Thomas J. (HQ~WAH10); Sefton, Keith Thomas (HO-MAOQO}
Sent: Sat Apr 28 17:52:10 2007

Subject: Copy of IG meeting

Tom/keith
I am beating myself up over this issue. I really regret that in trying to keep it a

1
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"closed" meeting and not thinking through the political ramifications of my destroying the
discs, I have now put the ARgency te a hurculean task. My bad..... Pure heart, empty head!
In any event, as I was thinking over my appearance yesterday on the hill, it occurs to me
that MAYBE and HOPEFULLY somebody at one of the centers had one of those little
microcassette recorders and may have the audio portion. I cannot recall whether the notice
to the field about trying to find a copy, but if we haven't asked folr an audio recording,
we should. I hope, Tom, that one or more of the IG attendees may have recorded it and
would be willing to ®tep up to the request. (As an added bonus, I would fly at my own
expense to whereucy @aey are and fully detail their car !'!) T wish I could "unring" that
bell. Huge "sig"” [+ 1
Mike 2 » o)
% RO 2%
A
Michael C. WhglTes f\

NASA General @py %
202 358 2450 6% s

Michael C. wholley;p
NASA General Couns
300 £ Street, SW O4

Washington, D.C. 2054

TEL: 202-358-2450

FAX: 202-358-2741
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#28

Donovan, Catherine {(HQ-MA000)

From: Howard, Thomas J. (HQ-WAH10}
Sent: Saturday, April 28, 2007 7:27 FM
To: Wholley, Michael C. {HQ-MACDQ); Sefton, Keith Thomas {HQ-MAQQQ}
Subject: je: Copy of IG meseting
%,
Mike O &
' @’gp Oodp)\ <
We have putZgu p or all recerds related to the VITS, which I believe covers all
)
medium, but'fa/n ap 1 reconsider with our Counsel, and modify our request as
appreipriate. tL“l‘@ ) ,Lfapgt'g%\suggestion. Have a good weekend, Tom
LR
IS

! WARNING ! Thid <
% orward this information as authorized. This email may
3 is "Law Enforcement Sensitive,” "Sensitive but

recipients. Recip ﬂ%
contain neon-public
b:; ‘to the Privacy Act and/or legal and other applicable

Unclagsified, ™ or ot < a0

privileges that restr, @s (v& ut appropriate legal authority and clearance.

Accordingly, the use, s@i@% istribution or reproduction of this information to
2.5

o~

lﬁ any attachments is intended only for authorized
1

T

or by unauthorized or ulMat nts, including but not limited to non~NASA
recipients, may be unlawful. & <2,
§)

Sent from my BlackBerry Wireles@ﬂ% -

pALe
~~~~~ Original Message --———- < '})
From: Wholley, Michael C. {(HQ-MADO

of%, %’(\ 07@
To: Howard, Thomas J. {HQ-WAH10); Se%%\o J-!@tr@‘homas {KD~MR000)

Sent: Sat Apr 28 17:52:10 2007 n O <

Subject: Copy of IG meeting %F%g\./(.(\(}}_

Tom/keith Q 'I’%Q A

I am beating myself up over this issue, I L P}g% that in trying to keep it a
"closed" meeting and not thinking through tRey i }i ramifications of my destroying the
discs, I have now put the Agency to a hurculaﬁ\ ad..... Pure heart, empty head!
In any event, as I was thinking over my appea

Cet % ay on the hill, it occurs to me
H

that MAYBE and HOPEFULLY somebody at one of the' @ one of those little

microcassette recorders and may have the audio p! .‘fg, not recall whether the notice
to the field about trying to find a copy, but if )en’\ ked foir an audio recording,
we should. I hope, Tom, that one or more of the IG @t have recorded it and
would be willing to step up to the request, (As an adle s’yI would fly at my own
expense to wherever they are and fully detail their ) -‘pvgﬁh I could "unring” that
bell. Huge "sigh" 1! o) é( .
Mike % % 7 <
' 323 %,

Michael €. Wholley CORe) 4&\6\_?
NASA General Counsel Q ‘f} A “Z
202 358 2450 % PR

2% %%

& ‘%_OA
Michael C. Wholley ’t)\ »3
NASA General Counsel @ “z ““o
300 E Street, SW % Q ap

Washington, D.C. 20546-0001

TEL: 202-358-2450

FAX: 202-358-2741



121

#29

Donovan, Catherine (HQ-MA000)

From: Berger, Fred (HQ-LDO70)[inDyne, Inc]
Sent: Monday, April 30, 2007 4:58 PM
To: Sefton, Keith Thomas (HQ-MAQQQ)
Cc: Stewart, Harold E. (HQ-LG020), 'Sefton, Keith (ksefton@hanasa.gov)'; Japngie, Len A. (HQ-
£D070)[InDyne, Inc}; Newell, Les (HQ-LD0O70)
Subject: -, RE: April 10th Recordings
LN
2D P

) 2 RC Y (o)
Keith, 2, Q,C % e
Per your request @e@ah’:—?&xp\ ination of what happened regarding the recordings at the Centers:

¢ (s} \ (¢$\, s

At about 8:15 a.m. ofgpWEd) gﬁay{r’?pﬂ?;ﬂ, 2007, | received a call from Paul Morrell. During that phone conversation Paul
asked me to contact ﬁg{efﬁa %@l(ﬁa Centers 1o find out if those who recorded the meeting still had their recordings,
or if they could retrieve tfanf (ga@wa%ﬁ‘ed@e to ask them {o erase videotapes or shred DVDs of their recordings.

| contacted all the video te@@ﬁgr@?ﬂn@o%ﬁwaiors and operators at the participating sites and | found out that cnly a2
few sites had recorded the migsting) Iagsedzu id record the meeting eventually told me they either still had the
recording, in which case they & §eﬂ* haﬁ.;i &pta 5¢s or shredded the DVD recordings without having given them to their
Customers, or that they retrieve %D@'n

/h\ g&ar@&hen erased the tapes or shredded the DVDs
QN
dFigﬁlBe’me ©
ORI
5,
QP 1
N
From: Sefton, Keith Thomas (HQ-MAODD) '~ Q;; -
Sent: Monday, April 30, 2007 6:56 AM G {1, o) v
To: Berger, Fred (HQ-LDO70){InDyne, Inc iy 0, S ()
[ Stewart, Harold E. (HQ-LG020); Sefton, Kefth ?ksgfto‘ﬁ@%\\q: 2.gov)
Subject: RE: April 10th Recordings O
AR
Mr. Berger &% %, Py
o)
(With, of course, the concurrence of your COTH, a’«jj;Linb‘gpgl ily not as an unreasonably long

tasking) Would you mind setting forth in your owi wgrdg}%ﬁ%-,exact chain of events concerning
the recall and destruction of recordings made at N ’sﬁg\ce;itép}ﬁ of the April 10th ViTS?

CARNGRS
RO
It would be helpful to receive this recap today, if that i?@ll‘%p}s‘ggl'&
RG>
Thank you, Q(\@_? < <
PR/
NS
Keith Sefton T DS
Qg kT
PASE A
X
From: Berger, Fred (HQ-LD070)[InDyne, Inc] L ,p &
Sent: Thursday, April 26, 2007 2:42 PM ’;"- & A T
To: Stewart, Harold E. (HQ-LG020) /:, G
Ce: sefton, Keith Thomas (HQ-MADCD) T 5‘@ Iy}
Subject: April 10th Recordings ‘“@ ~;,‘\
Harold,

The NASA Headquarters Video Teleconferencing Service (ViTS) uses two means to record conferences on Gustomer
request.

We use a COTS Samsung DVD recorder, model DVD-R130. This machine uses DVD-R or DVD-RW video disks only.

This machine has no resident storage capability (no internal hard drive or other memory device) and it cannot retain audio
or video program content

1
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We also use a standard JVC model SR-S$385U VHS video tape recorder for back-up recordings in case a DVD recording
is faulty. This machine also lacks an internal memory capability to store program content

Our procedure with the recordings is as follows: After a meeting has been recorded, the DVD recording is checked and, if
itis not faulty, it is provided to the person who requested the recording. Then the videctape is returned to stock for
erasure and reuse. That is what was done on April 10th with the videotape used for the conference in which Mike Griffin
talked to the |G staff. x
P
Please contact me if you ngedify

LoD P
5.0°C % %

. A
The NASA Headqﬁértar‘ ,\7@@ '?'?\égﬁgferencing Service is in room CD-61.
s

ther information.  Fred

X
A

p

The HQ1 Room sets iy, Bozhs BeopiE,
The HQ2 Room seéﬁgﬁ&&ﬁg%bg\erp}‘
For tours or other servica c us'%;, kt
Office Phene..........202-388:0746 O, “e0 -0
VITS Scheduling . 202-3569078L <& %)
Office E-Mai....... s by o G,
68,0, 5%
&80 2
NI
e
URIEN
0P 2
AP
7O Ty
%% 2
RN
@, O 2
DA
DY
LERP % o)
G,
%
AN
o O )
5 {1\9 LN
< LR
AL
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< % %
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#30

Donovan, Catherine (HQ-MA000)

From: Sefton, Keith Thomas (HQ-MAQ00)
Sent: Monday, May 07, 2007 9:12 AM
To: Donovan, Catherine (HQ-MAQ00)
Subject: EW: April 10th Recordings
%
& %G
One more 'gﬂ}"%' S@#‘b
From:
Sent:
To:
Cc: Newell, LeﬁHQiDO? 'S%qn,eﬁeith (ksefton@hgnasa.gov)
Subject: RE: April 106ReCPIdINGD) )
RN
Fred and all, %\% {5}% OL/
0,80, 42
2 < ,
The video tape ( VHS) I used ﬁ@s‘%?o‘ﬁ’g’hﬁbcck to me by Karen Vansant of the MSFC IG's

office the very next morning aft 5@@)3 rded. Karen witnessed me as I took the tape out
of it's case, laid it on the concreteffloey initfE equipment room and hit it several times with a
piece of oak trim that is approximatet oy 1‘?;?. ". The tape burst into many pieces and the
actual tape itself was cut and torn in %my{p}l“@%sg%‘rhen placed it in the trash can here in my
office. That afternoon, I took the Tmsﬁ“@‘ie_d i MCK bag in a knot, and placed it in a larger
.anister in the hallway of my building. Tha?\,cc{r’\’r@ Q‘?’S‘ﬁar’ried out by the cleaning crew to the

dumpsters outside of building 4200 at the @giﬁg aak%IT is long gone.
DR B
9

2P
Mike McDonald / MSFC VITS EXAG
%%
<. «\@‘9 >, QP
From: Berger, Fred (HQ-LD070)[InDyne, Inc} JP@ (‘\ 7};\ S
Sent: Tuesday, May D1, 2007 9:46 AM & 6\ E 55‘
To: Stewart, Haroid E. (HQ-LG020); Sefton, Keith Thomas (HQ-MACOCY;§Scrii] N J«(ARC-EX)[PLANNERS COLLABORATIVE);
Mongalier, Melissa J, (GRC-PBMO)[NCI]; McDonald, Mike T, (MSFC—Nﬁ 048A02C) [HONEYWELL]
ol Newel, Les (HQ-LD070); 'Sefton, Keith (ksefton@hgnasa.gov) @ & ( [
Subject: RE: April 10th Recordin