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SUMMARY OF SUBJECT MATTER

TO: Membets of the Subcommittee on Aviation

FROM: Committee on Transportation and Infrastructure, Oversight and Investigations Staff
Subcommittee on Aviation

SUBJECT: Heating on “FAA’s Oversight of Falsified Airman Medical Certficate Applications”

PURPOSE OF THE HEARING

The putpose of this hearing is to examine the Federal Aviation Administration’s oversight of
the Airman Medical Certification process. Pilots who ate physically or mentally unfit not only pose
a danger to themselves and the flying public, they also jeopardize the lives and safety of anyone in
their flight path,

The Federal Aviation Administration (“FAA”) has established stringent critetia to determine
whether airmen are medically fit to fly. In most cases, a medical condition would not preclude a
pilot from obtaining a medical certificate, although the FAA requires these conditions to be
disclosed and evaluated by Aviation Medical Examiners (“AMEs”), These critetia include a handful
of “disqualifying” conditions which the Federal Air Surgeon has determined could compromise the
ability of a pilot to safely operate an aircraft. Examples of disqualifying conditions include diabetes,
heatt replacement, neurological disorders, and mental illness,

While the FAA-required medical exams have some ability to detect disqualifying conditions,
the exams rely heavily on self-reporting, Many conditions, including severe mental disorders, may
not be readily apparent to an AME seeing a patient for the first time.

In July 2005, a Department of Transportation Inspector General (“IG”) investigation
uncovered “egregious cases” of airmen lying about debilitating medical conditions on their
applications for Airman Medical Certificates. In a sample of 40,000 airman certificate-holders, the
Inspector General found mote than 3,200 airmen holding current medical certificates while
simultaneously receiving Social Secutity benefits, including those for medically disabling conditions.
While the U.S. Attorney’s Office ultimnately prosecuted more than 40 cases, the IG believes that
hundreds more could have been putsued if the U.S, Attorney’s tesoutces had not been consttained.
The cases involved pilots with a vatiety of medical conditions including schizophrenia and bipolar
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disorder. The extent of the problem of falsified Airman Medical Certificate applications is unknown
beyond the initial IG investigation.

As a result of this investigation, the Inspector General recommended that the FAA
cootdinate with the Social Security Administration and other providers of medical disability to
identify individuals whose documented medical conditions are inconsistent with swotn statements
made to the FAA, The IG also recommended that the application for an Airman Medical Cettificate
be amended to ask applicants whether they are currently receiving medical disability payments from
any disability provider,

In 1987, an enfotcement policy was implemented following an IG investigation of airmen’s
failure to disclose alcohol- or drug-related motor vehicle convictions on the Airman Medical
Certificate application to address unintentional omissions that could incite FAA enforcement actions
ot ctiminal chatges, The FAA instituted a 12-month amnesty period during which time aitmen
could cotrect any records without reprisal from FAA for falsifications of their applications, It did
not, however, prevent the FAA from taking action in response to the disclosures, including
revocation of pilot licenses when the citcumstances warranted it.

The FAA’s own reseatchets have documented hundreds of fatal accidents where pilots failed
to disclose potentially disqualifying medical conditions on their Aitman Medical Certificate
applications. In a research study that analyzed the post-mortem toxicology reports in every fatal
accident (386) duting a ten-year period (1995-2005), the FAA research team found toxicology
evidence of serious medical conditions in neatly 10 percent of pilots. Fewer than 10 percent of
these medical conditions (or medications used to treat the conditions) wete disclosed to the FAA.
Purthetmore, of the 386 pilots included in the FAA study, 38 petcent (147) were rated for Air
Transpott ot Catgo operations. Fifty-seven pescent (219) were private ot student pilots. Of the
total number of pilots involved in fatal accidents, one-third (127) held first or second class medical
certificates. These statistics imply that the falsification issue is not limited to recreational general
aviation pilots,

Prior to each flight, pilots make decisions regarding their health and ability to safely operate
their aitcraft, regardless of their FAA medical status.  FAR 61.53 requires a pilot who, “...knows
...of any medical condition that would make the person unable to meet the requirements for the
medical certificate necessaty for the pilot operation” to practice “self-grounding,” Some argue that
this system of self-certification before every flight has served the industry and the FAA very well and
no efforts ate needed on FAA’s patt to validate what aitmen report on the formal application for an
Airman Medical Certificate.

The hearing will address the Inspector General’s recommendations, the FAA’s response to
these recommendations, the NTSB’s activitics related to accidents involving pilot medical
incapacitation, and the views of the Aircraft Owners and Pilots Association (“AOPA”) regarding the
industry’s perspective.
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BACKGROUND

On March 19, 2007, a Committee staff report prepatred for Chairman Oberstar was issued to
the public. In a press conference on Match 19, Chairman Oberstar also announced his intent to
hold hearings on the issues raised in the teport, The repott is enclosed with this Summary of
Subject Matter for reference purposes.

RECENT EXAMPLES OF PROSECUTIONS FOR AIRMAN MEDICAL CERTIFICATE FALSIFICATIONS

On Match 28, 2007, a former aviation safety program manager in the FAA’s Spokane,
Washington Flight Standards District Office was fined $1,000 and otdered to serve three years
probation by a U.S, District Court judge for failing to report disqualifying prescription medications
on his 2004 airman medical application. These presctiptions included Trazodone (a
tranquilizer/antidepressant), Hydrocodone (r codeine desivative), and valium, The FAA considered
this manager a “national resource” pilot for the Falcon jet because of his knowledge and expertise
with this type of aircraft. The manager’s duties included conducting proving flights for Falcon jet
pilots approximately once a month, which the IG found he did while under the influence of the
prohibited drugs.

On June 1, 2007, a Florida resident was ordered by a U.S. District Coutt judge to pay a
$1,000 fine and serve three years probation as a result of his conviction on charges of false
statements on his applications for his 2002 and 2004 Airman Medical Cettificates. The resident was
a private pilot and had made false statements regarding his use of prescription medications. The
pilot logged 177 hours of flight time while taking OxyContin, a narcotic pain reliever and prohibited
medication. The individual stated that he was not taking any presctiption drugs when, in fact, he was
receiving workers compensation from the U.S. Postal Service and was taking prescription
medications,

The FAA revoked both individuals’ licenses.
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EXECUTIVE SUMMARY

xii

Pilots that are physically or mentally unfit not
only pose a danger to themselves and the flying
public, they also jeopardize the lives and safety
of anyone in their flight path.

The Federal Aviation Administration (FAA)
has established stringent critetia to determine
whether airmen are medically fit to fly. These
criteria include a handful of “disqualifying”
conditions which the Federal Air Surgeon has
determined could compromise the ability of a
pilot to safely operate an aircraft. Examples of
disqualifying conditions include’ Diabetes,
Angina, neurological disorders, and mental
illness.

While the FAA-requited medical exams have
some ability to detect disqualifying conditions,
the exams rely heavily on self-reporting. Many
conditions—including severe mental
disorders—may not be readily apparent to a
doctor seeing a  patient for the first time.

In July 2005, the Department of Transportation
Inspector General found “egregious cases” of
aitmen  lying about debilitating  medical
conditions on their applications for Airman
Medical Certificates. In a sample of 40,000
Airman  certificate-holders, the Inspector
General found more than 3,200 airmen holding
current medical certificates while
simultaneously  receiving  Social  Security
benefits, including those for medically disabling
conditions. While the U.S. Attorney’s Office
ultimately prosecuted mote than 40 cases,
hundreds more could have been pursued if
resources had not been constrained.

As a result of this investigation, the Inspector
General tecommended that FAA coordinate
with Social Security and other providers of
medical disability to identify individuals whose

FAA Opversight of Falsifications on Airman Medical Certificate Applications

documented medical conditions are
inconsistent with sworn statements made to the
FAA.

FAA’s own researchers have documented
hundreds of fatal accidents where pilots failed
to disclose potentially disqualifying medical
conditions on their Airman Medical Certificate
applications. The research team found
toxicology evidence of serious medical
conditions in nearly 10 percent of all pilots
involved in fatal accidents during a ten-year
petiod. Fewer than 10 percent of these medical
conditdons (ot medications used to treat the
conditions) were disclosed to FAA.

Despite these findings, FAA managers argue
that the problem of airmen falsifying medical
applications is negligible. In discussions with
Committee staff, FAA acknowledged that it has
no  process to check for medically-related
falsifications. FAA has not pursued the
Inspector General’s recommendations because
the Administration believes the project would
be labor intensive and the safety risk would not
justify the resources it would consume.

Committee staff find FAA’s response— to
what is cleatly a significant problem—
unacceptable.  We believe that FAA should
pursue each of the Inspector General’s
recommendations, including establishing a
mechanism to petiodically spot-check medical
information provided to FAA on applications
for Airman Medical Certificates. If nothing
else, the knowledge that FAA is looking—and
will follow through with swift and meaningful
consequences if falsificatdons are found—
should provide an incentive for airmen to be
more forthcoming about their existing medical
conditions,
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BACKGROUND

On November 26, 1999, Itzhak Jacoby, his wife Gail, and their 13-year-old daughter, Atira, were
returning to Washington D.C. after spending the Thanksgiving holiday in New Yotk when the
Beechcraft aitcraft piloted by Mr. Jacoby slammed into a residential neighborhood in Newark, NJ,
killing all three passengers and injuring 25 people on the gtound—two of them critically. Eighteen
buildings were damaged as the force of the impact knocked plaster off of the walls and ceilings in
nearby apartment buildings, displacing 50 families.' Eleven cars were damaged or desttoyed by fize.

In all, the City of Newark estimated the
property damage to exceed $1.2 million.”

The autopsy of the pilot indicated the
presence of a drug called “Fiorinal” a
treatment for acute migraines. ° The drug
contains barbiturates, with common side
effects of, “intoxication, hangover, tolerance,
dependence, and toxicity. ©  Symptoms from
Fiorinal intoxication include, “shuggishness,
lack of coordination, difficulty thinking, poor
memory, slowness of speech, and faulty
judgment.”
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On Mz Jacoby’s most recent FAA medical
application — just one month before the
accident — he stated affirmatively that he was
not taking any prescription or nonprescription
medication and stated affirmatively that he
had never suffered from severe or frequent
headaches.

However, Mr. Jacoby's personal medical
records told a different story. Mr. Jacoby had

been diagnosed with severe migraine
headaches and between 1992 and 1999, Mr.
Jacoby was prescribed mote than 6,000 tablets
of Fiorinal. The NTSB conchuded that Mr. Jacoby’s medical condition was a causal factor in the
accident.

Photo courtesy of the National Transportation Safety Board

1 Robert Hanley, Problers Began Instantly in Fatal Newark Plane Crash, New York Times (Dec. 1, 1999,

2 National Transportation Safety Board Brief, NYCDOFAQ3Y (Nov. 26, 1999) {p. 1.

3 National Transportation Safety Board Factual Report — Aviation, NYCO0FA039 Newark, NJ.

4D Stephen Silberstein and Dr. Douglas McCrory, Headache: The Journal of Head and Face Pain (Dec. 2001,

3 DA, Cieaulo and D.J. Greenblatt, Sedative-, Flypnotic-, or Anxioktiz-related disorders, Comprehensive Textbook of
Psychiatry, 6% ed. (1995) (pp. 872-875).

$ The Alrman Medical Certificate is the critical prerequisite for obtaining and maintaining an active FAA pilot’s license,

FAA Oversight of Falsifications on Airman Medical Certificate Applications 3
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FAA has attempted to prevent incidents such as this by establishing criteria which airmen must meet
in ordet to be deemed medically fit to fly. In general, an airman must be free of any, “disease,
defect, or limitation,” and any, “influence of medication or other treatment,” that could affect the
ability to safely perform duties permitted by the airman certificate.”

FAA has defined the following conditions as “disqualifying,” meaning that an airman with these
conditions or under pharmaceutical treatment for them will not be granted a medical certificate.
Under limited circumstances, FAA may allow a pilot with these conditions to fly, but only under
close supetvision and with the assurance that the conditions are sufficiently under control as to
ensure public safety.

Disqualifying conditions include:”

e Angina pectoris

* Bipolar disorder

e Cardiac valve replacement

e Coronary heart disease requiring treatment

e Diabetes mellitus, requiting insulin ot other hypoglycemic medication
e Unexplained lack of consciousness

e Epilepsy

® Heart replacement

e Myocardial infatction

e Neurological disorders; epilepsy, seizutes, stroke, paralysis, etc.
e Unexplained loss of nervous system functions

e Substance abuse and dependence

® Personality disorders

® DPsychosis

Applicants for the Airman Medical Certificate are required to disclose these and any other medical
conditions to FAA on theit applications. Airmen must sign a waiver stating that all statements are,
“complete and true to the best of [my] knowledge,” and are apprised that intentional falsification
may result in, “federal criminal prosecution; suspension ot revocation or denial of the application for
medical certification.”

714 CFR part 67.213.
8 Ibid.

9 FAA Form 8500-8(3-99), Instructions for the Completion of the Application for Airman Medical Certificate or Airman Medical and
Student Pilot Certificate.

FAA Oversight of Falsifications on Airman Medical Certificate Applications 4
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PURPOSE, SCOPE AND METHODOLOGY

This report was compiled at the request of the Chairman of the Committee on Transportation and
Infrastructure, James L. Oberstar. The findings include the results of two federally-funded studies.
The first study, conducted jointly by the Department of Transportation-Office of Inspector General
and the Social Security Administration-Office of Inspector General compared a sample of Airman
Medical Certificates that were current during some part of the period between July 2003 and
January 2005 and the records for individuals receiving Social Security medical disability benefits
during that period. The second study, conducted by medical tesearchers at the FAA’ Civil
Aerospace Medical Institute in Oklahoma City, reviewed post-mortem toxicology reports for
aviation accidents that occurred duting the 10-year period 1993-2003. The methodology for each
study is explained in detail within the source documents referenced in this report.

Committee staff also conducted meetings with and obtained information from the Association of
Aviation Medical Examiners, researchers at the Civil Aerospace Medical Institute, staff from the
National Transportation Safety Board, investigators from the Department of Transportation
Inspector Genetal’s office, investigators and attorneys from the Social Security Administration
Inspector General’s office, and representatives from the U.S. Attorney’s Office. This report also
reflects data and information contained in a variety of studies, agency documents and reports,
Government databases, court filings, media accounts, Federal statutes and regulation, and other
source material which is annotated accordingly throughout this report. The Committee staff’s work
took place between January 15, 2007 and March 15, 2007. Additional copies of this report may be
obtained from the Committee’s website at hitp://transportationhouse.gov or by contacting the
Committee’s communications office at 202-225-6260. Major contributors to this report include
Leila Kahn, Senior Professional Staff, and Laurie Bertenthal, Staff Assistant.

FINDINGS

Inspector General Finds Pervasive Falsifications on FAA Airman Medical
Certificate Applications

In July 2003, the Department of Transportation Inspector General launched an 18-month
investigation into FAA’s policing of the Airman Medical Cettification process. Teaming up with the
Social Security Inspector General on a project called “Operation Safe Pilot,” the Inspector General
compared the database of approximately 40,000 airmen holding current medical certificates in the
northern region of California to the database of individuals receiving medical disability pay from the
Social Security Administration.®

The presumption? If they’re too sick to work, they’re too sick to fly.

10 Ajrcraft Owners and Pilots Association, Regulatory Brief, Operation Safe Pilot — Government Review of Certain FAA Pilot
Medical Records to Investigate Social Security Frand.

FAA Oversight of Falsifications on Airman Medical Certificate Applications 5
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In July 2005, the IG identified “egregious
cases” of pilots falsifying FAA’s Application
for Airman Medical Certificates by not
disclosing tmedical conditions for which they
were receiving disability benefits.” These
conditions included schizophrenta, bipolar
disorder, cognitive disorder, degenerative
disk disease, and obsessive-compulsive
disotder. In all, the Inspector General found
mote than 3,200 airmen receiving Social
Security benefits, including those for

Breakdown of Pilot-Type Charged
Following IG Investigation

medically disabling conditions. Air
Transport
The investigation resulted in chatges against Commercial 4

Yinctuding 2 board-certified medical [

45 California residents for making false | doctors

statements to FAA on their Airman Medical
Certificate applications; specifically, concealing their disqualifying medical conditions in order to
obtain and maintain their pilot certificates.  Included in those charged were an air ambulance
helicopter pilot, a long-distance cargo pilot, and a corpotate pilot flying Lear jets with passengers.

The number of individuals prosecuted as a result of this investigation was limited by both the
resources available in the Inspector General’s Office and the U.S. Attorney’s office. With more
resources, it is the staff’s opinion that hundreds of cases could potentially have been pursued. In
addition, had the scope of the investigation included the universe of disability pay providers—
Vetetan’s Affairs, the U.S. Department of Labor, as well as state and locally administered pension
funds-— this numbet could easily reach into the thousands.

Pilots with Undisclosed Medical Conditions Pose Safety Dangers to
Themselves and the Public

FAA’s own research indicates that airmen are concealing serious medical conditions; posing harm to
themselves and the public. In November 2006, researchers from FAA’s Civil Aerospace Medical
Institute” published a study assessing post-mortetn toxicology results for all 4,143 fatal aviation
accidents in the 10-yeat period 1993-2003. The tesearchers found that 387 or nearly 10 percent of
pilots involved in faal acidents demonstrated evidence of either a neurological, mental, or

" U1.8. Department of Transportation Office of Inspector General, Falsfioation of FAA Airman Medical Cortificate
Applications by Disability Recipients (July 22, 2005).

12 United Sates Attorney Kevin V. Ryan, United States Depattment of Justice for Northern District of California, San
Francisco, CA, Press Release: 40 Airplane Pilots Charged Aoross 5 Major California Cities in Criminal Air Traffic Safety
Investigation Jointly Supervised by the United States Attorneys in Eastern and Northern District of California (July 18, 2005).

13 The Civil Aerospace Medical Institute (CAMI) is a research facility housed within FAA’s Office of Aerospace
Medicine.

FAA Oversight of Falsifications on Airman Medical Certificate Applications 6
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cardiovascular disorder™ that was not disclosed on their applications for an Airman Medical
Certificate. ™

The adjacent  chart Incidence and Reporting of Disqualifying Medical
illustrates the breakdown Conditions in 387 Fatal Aviation Accidents

by category of drugs S
tested in the study, and 250 | . . / / T
the degree to which o @ hedications Faund

cither the condition itself .
or the medication used = :
to treat the condition -
were disclosed to FAA.

The toxicology study
focused on medications
commonly used to treat
conditions  that  are
generally considered to
be disqualifying—mental 0
health, heart-related, and

Psychotropic

seizure-related
conditions. The tesearchets did not test for other categories of medications that might also indicate
serious and/or disqualifying medical conditions, such as macular degeneration or vertigo.

FAA Has Failed to Develop an Effective Strategy to Identify Fraud

FAA has limited ability to identify false statements on Airman Medical Certificate applications. FAA
has 45 examiners (none of whom are doctots) to process the approximately 450,000 applications
each year; most applications that disclose no irregular medical conditions are simply filed without
review and are approved at the recommendation of the submitting examiner. The exams themselves
rely heavily upon selfteporting, and there are many conditions—including severe mental
disorders—that may not be apparent to a new doctor during a 20 minute exam.® Likewise,
applicants must also disclose use of any medications to the examiner during the review.

Based on its findings in its 2005 investigation, the DOT Inspector General proposed a strategy to
flag potential false statements on Airman Medical Certificate applications—compating records from
the population of individuals claiming benefits for medically-related disability to those claiming to be
medically fit for the putpose of obtaining a pilot’s license. The Inspector General made several
recommendations to FAA in July 2005. Specifically, the Inspector General recommended that the
FAA:

4 In most cases, FPAA considers those disorders to be disqualifying medical conditions.

BD.Y. Canfield, G.]. Salaar, R.]. Lewis, and J.E. Whinnery; Pilot Medical History and Medications Found in Post Mortem
Speciraens far Aviation Accidents, Aviation, Space, and Environmental Medicine (Nov. 2006y (Vol. 77, No. 11).

16 Sumimary of Committee Staff Meeting with Dr. Warren Silberman, Civil Aerospace Medical Institute (Feb. 28, 2007).
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e Take steps to proactively identify and address falsifications throughout the greater
community of certificated pilots. The Inspector General’s review was limited to 40,000
Airman Medical Certificate-holders in northern California; a mere fraction of the
approximately 650,000 foreign and domestic pilots holding current FAA Airman Medical
Certificates.

e Work with Social Security and other disability benefits providers to expedite development

and implementation of a strategy to catry out these checks and take appropriate enforcement
action where falsifications are found. The Inspector General noted that FAA did not have

any mechanism for identifying certificated pilots who were receiving medical disability
benefits from any provider (DOL, Veterans Affairs, and Social Security).

® Revise its Application for Airman Medical Certificate to require applicants to explicitly
identify whether they are receiving medical disability benefits from any provider.

The Inspector General advised that he would be, “pleased to assist FAA in exploring options for
accomplishing this, to include database matching with record systems of the disability benefits
providers, or, as an initial step, statistical random sampling.”

In July 2005, when charges were initially brought against the 40 pilots by the U.S. Attorney’s Office,
FAA’s Associate Administrator for Aviation Safety was quoted as saying, “The fraud and
falsification allegedly committed by these individuals is extremely serious and adversely affects the
public interest in air safety.” Yet, neatly 2 years later, the Committee staff finds that FAA has made
no effort to address the Inspector General's recommendations ot to improve its oversight of
falsifications on applications for Airman Medical Certificates.

At the request of Committee staff in January 2007, the Inspector General inquired about the status
of the recommendations. FAA staff in the Office of Safety replied that coordinating with Social
Security and other Agencies that provide disability benefits would be a, “vety labor intensive
process,” and indicated that, “we were not able to make the safety case that this would be the best
way to use our resources in the Office of Aerospace Medicine.””” In subsequent meetings and
cotrespondence between Committee staff and FAA; the Federal Air Surgeon, the Deputy Associate
Administrator for Aviation Safety, and the Assistant Chief Counsel for Enforcement reiterated their
beliefs that the magnitude of the problem was not sufficient to warrant implementing the Inspector
General’s recommendations and that doing so would not be an effective use of FAA’s resources.

By its own inexplicable calculations, FAA estimates that these recommendations would prevent just
two fatalities a year. This atgument makes a mockery of FAA’s safety regulations. FAA has the
strictest medical fitness requirements in the wotld because it knows—and has stated publicly— that
medically unfit pilots pose a real danger to themselves and the public.

When questioned, FAA admitted that it had not made any overtures to the Social Secusity
Administration or to the DOT Office of Inspector General, as recommended, to assess the
feasibility—both logistically and legally—of developing a process to flag potential false statements
made by aitmen duting the certificate application process.

17 Email cortespondence between Peggy Gilligan, FAA Office of Safety, to Rick Beitel, DOT Office of Inspector
General; Subject: Re: FW: Follow-up on OIG Recs; Re: Airman Med. Form Falsification (Feb. 5, 2007).
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CONCLUSION

The Committee staff finds FAA’s response to the danger posed by airmen lying about their medical
conditions unacceptable. Contrary to FAA’s opinion that the problem is not widespread and
therefore not worthy of the resources it might take to identify and penalize the wrongdoers, the
Social Security matching study conducted by the Inspector General as well as the toxicology study
performed by FAA scientists suggest that the practice is rampant. In fact, even if the 45 individuals
prosecuted from the sample of 40,000 aitmen in Northern California were the osfy individuals found
to be lying on their Airman Medical Certificate applications—and we know that this for understates
the extent of the problem—extrapolated to the universe of individuals holding current Airman
Medical Certificates, the number would approach 1,000. Extrapolating the neatly 10 percent found
by FAA researcherts in the post-mortem toxicology study, that number would approach 64,000.

Because FAA does not consider these false disclosures to be a problem, it has not established any
mechanism to verify the medical information reported to FAA, even on a “spot-check” basis. In
fact, the current medical oversight process actually penalizes those airmen who do tell the truth.
FAA simply files away a “clean” medical report without any teview, whereas medical reports with
potentially disqualifying conditions teceive extensive scrutiny from the Federal Air Surgeon’s office.
The consequences of disclosing medical conditions include potentially being denied a certificate,
which in essence grounds that pilot. There ate # consequences for #or disclosing this information.
FAA cannot punish non-compliance if it does not attempt to look for it.

The Committee staff recommends that FAA pursue the Inspector General’s recommendations,
including establishing a strategy to coordinate with providers of disability benefits to periodically
sample and verify medical information provided on Airman Medical Certificate applications. If
nothing else, the knowledge that FAA is spot-checking disclosures—and that swift and meaningful
consequences will follow if falsifications are found—should provide a powerful incentive for
applicants to be more forthcoming on their applications for Airman Medical Certificates.

FAA Oversight of Falsifications on Airman Medical Certificate Applications 9
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Appendix 1: Most Common Toxicology Results Found in Post-Mortem
Testing of Pilots Involved in Fatal Accidents, 1993-2003®

# Drug Common Common Uses Common Side Effects
Found Name

40 Fluoxetine Prozac, Sarafem | Selective serotonin reuptake Nausea, loss of appetite, diarrhea,
inhibitor (SSRI) used to treat dty mouth, trouble sleeping,
depression, obsessive- dizziness, drowsiness, yawning,
compulsive disorder, panic weakness, ot sweating may occur.
attacks, certain eating disorders
(bulimia), and a severe form of
premenstrual syndrome.

33 Atenolol Tenormin Beta-blocker used to treat chest | Dizziness, lightheadedness,
pain (angina) and high blood drowsiness, tiredness, nausea,
pressute. It is also used after an | diarthea, unusual dreams, leg pain,
acute heart attack to improve or vision problems.
survival

33 Verapamil Calan, Isoptin Used with ot without other Dizziness, nausea, headache,
medications to treat high blood | fatigue.
pressure (hypertension), chest
pain (angina) and certain types
of irregular heartbeat.

29 Diazepam Valium Used to treat anxiety, acute Drowsiness, dizziness, fatigue,
alcohol withdrawal, and constipation, blurred vision, or
seizures. It is also used to headache.
relieve muscle spasms and to
provide sedation before medical
proceduzes.

26 Sertraline Zoloft Selective serotonin reuptake Nausea, dizziness, dry mouth, loss
inhibitor (SSRI) used to treat of appetite, increased sweating,
depression, panic attacks, drowsiness, diarrhea, upset
obsessive compulsive disorders, | stomach, or trouble sleeping.
post-traumatic stress disorder,
and social anxiety disorder
(social phobia).

24 Metoprolol Toprol Beta-blocket used to treat chest | Dizziness, lightheadedness,
pain (angina), heart failure, and | drowsiness, tiredness, diarrhea,
high blood pressure. unusual dreams, trouble sleeping,

or vision problems.

23 Diltiazem Cardizem Used with or without other Dizziness, drowsiness, fatigue,
medications to treat high blood | nausea and headache; unlikely but
pressure (hypertension) and setious side effects occur: swelling
chest pain (angina). of the ankles/feet, shortness of

breath, persistent fatigue,
fast/irregular/very slow heartbeat,
unusual dreams, mental/mood
changes, and fainting.

21 Paroxetine Paxil Selective serotonin reuptake Nausea, vomiting, drowsiness,
inhibitor (SSRI) used to treat dizziness, diarrhea, trouble
depression, panic attacks, and sleeping, yawning, constipation, or
social anxiety disorder (social dry mouth may occut.
phobia).

1® All information from this table is taken from the website WebMD (online at http:/ /www.webmd.com).
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F # Drug Common Common Uses Common Side Effects
ound Name

16 Nordiazepam | Relative of Used to treat antiety, acute Drowsiness, dizziness, fatigue,

Valium alcohol withdrawal, and constipation, blurred vision, or
seizures. It is also used to headache.
relieve muscle spasms and to
provide sedation before
medical procedures.

14 Bupropion Wellbutrin Used to treat depression and to | Nausea, vomiting, dry mouth,
treat attention deficit headache, constipation, increased
hyperactivity disorder (ADHD). | sweating, joint aches, sore throat,
This drug may also be used blurred vision, strange taste in the
with other medications to treat | mouth, or dizziness. May also
bipolar disorder (depressive cause chest pain, fainting,
phase). fast/pounding/irregular heartbeat,

hearing problems, ringing in the
ears, severe headache,
mental/mood changes (e.g.,
agitation, anxiety, confusion,
hallucinations), and uncontrolled
movements (tremor).

13 Citalopram Celexa A selective serotonin reuptake | Nausea, vomiting, lack of appetite,
inhibitor or SSRI used in the diarrhea, drowsiness, dizziness,
treatment of depression and trouble sleeping, dry mouth,
other mental conditions muscle/joint pain, fadgue, or
(obsessive-compulsive disorder, | yawning.
panic disorder).

11 Phenytoin Dilantin Used to prevent and control Headache, nausea, vomiting,
seizures (also called an constipation, dizziness,
anticonvulsant or antiepileptic drowsiness, trouble sleeping, or
drug). nervousness.

10 Amitriptyline Used to treat depression and Drowsiness, dizziness, dry mouth,
other mental/mood problems blurred vision, constipation, fast
(e.g., anxiety, bipolar disorder), | heartbeat, nausea, vomiting, loss of
certain types of pain (e.g., appetite, changes in taste, weight
petipheral neuropathy, gain, tiredness, or trouble
neuropathic pain), eating urinating. Other less common side
disorders (e.g., bulimia), and effects may include, confusion,
trouble sleeping, or to prevent mental/mood changes (e.g.,
migtaine headache. agitation, excitement), loss of

coordination, shaking, restlessness,
uncontrollable movements of the
mouth/face/hands, fast/irregular
heaztbeat, numbness/ tingling of
the hands/feet, ringing in the ears,
nervousness, and shakiness.

10 Imipramine Tofranil Used for the treatment of Dry mouth, blurred vision,
depression, anxiety, panic headache, drowsiness, dizziness,
disorders, and certain types of constipation, nausea, vomiting,
ongoing pain. loss of appetite, diarthea, stomach

cramps, weight gain/loss, and
increased sweating.
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xxi1

Appendix 2: Examples of Aviation Accidents and Incidents Involving Pilots
With Medical Conditions not Disclosed on FAA Airman Medical Certificate

March 31, 2006
Double Springs, AL
Serious Injury

In March 2006, a 77-year old pilot sustained serious injuties after colliding with trees in Double
Springs, Alabama. His flight originated in Clarksdale, Mississippi where employees noticed strange
behavior. The pilot exited the plane without turning off the master switch and stated, “You know
I’ve been flying for 60 years, and don’t tell anybody, but I'm lost.” After purchasing a map, he took
off again, first heading northeast, then turning back towards the northwest, and finally crashing into
the trees. When a few locals approached him, he said that he had been in a vehicle accident. He
later revealed that he had been diagnosed by his private physician with dementia about 6 to 8 years
earlier but never disclosed it to the Aviation Medical Examiner. On his third-class medical
certificate, the only restriction listed was, “must wear corrective lenses.”"”

July 13, 2001
Carterville, MO
Total fatalities: 6

On July 31, 2001, the 70-year old pilot of a twin-engine airplane carrying 5 passengers crashed into a
house in upper-scale residential area in Carterville, MO, killing the pilot and all five of his
passengers. The passengers included the two owners of the aircraft, the pilot’s two stepdaughters,
and his son-in-law. The group was going to Joplin, MS to visit another family member.”

The pilot’s autopsy revealed two volatile concentrations of antihypertensive cardiovascular drugs
that were not disclosed on his medical exam. Additionally, Theophylline, a drug which treats severe
cases of bronchial asthma was detected in the pilot’s blood. The pilot had undergone coronary
bypass surgery in 1998, but was medically recertified in 1999. He had a second-class medical
certificate from just a month prior to the incident that only stated visual limitations for which he
required glasses. None of his medications were disclosed.™

19 National Transportation Safety Board, Factnal Report Aviation ATLOGL.A058 (Mat. 31, 2006) (online at
http:/ /www.ntsb.gov/ntsb/GenPDF.asprid=ATLO6LAO38&rpt=1z).

2 Connie Farrow, Six Killed in Southwest Missouri Plane Crash, Lawrence Journal-World (July 13, 2001) (online at
http:/ /www2.ljwotld.com/news/2001/jul/13/six_killed_in/).

2 National Transportation Safety Board, Acident Reports CHIOTFEA206 (July 13, 2001) (online at
http:/ /www.ntsb.gov/ntsb/GenPDF.asprid=CHIO1 FA206&ept="a).
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November 17, 1996
Eagle, CO
Total fatalities: 5

On November 17, 1996 a pilot collided with a wooded ridge in Eagle, CO, where it burned, killing
the pilot and four passengets. Although the pilot stated on his most recent Airman Medical
Certificate that he did not have any mental disorders, depression, anxiety, substance dependence or
substance abuse; psychiatric records indicate the pilot had a history of mood instability, adolescent
conduct disorder, drug and alcohol abuse, and two suicide attempts. Shortly after the pilot began
flying in 1996, his psychiatrist recommended that he discontinue {flying, withdraw from
amphetamines, and take Lithium.® At the time of his death, the pilot was taking several drugs
commonly used to treat depression and an addictive opiate commonly prescribed for pain. Both
classes of drugs are contraindicated for flying.

August 31, 2003
Kingsport, TN
Total Fatalities: 2

In August 2003, a private flight instructor and his student collided with the ground about three miles
from the Tr Citles Regional Airport. Sertaline, a psychotropic drug which treats depressive
disorders was detected in the instructor’s blood and liver. Metoprolol, a cardiovascular drug
prescribed for high blood pressure, was present in the student pilot’s system at the time. The flight
instructor involved in the ctash held a first-class medical certificate issued in March 2003 with no
limitations; and the student pilot had a third-class medical issued in April 2003 with only visual
limitations listed for which he had to wear glasses.”

'

22 National Transportation Safety Board, Accident Reports FTW97FA042 (Nov. 19, 1996} (online at
http:/ /www.ntsb.gov/ntsb/ GenPDF.asplid=FTW97FA042&rpi=fa).

2 National Transportation Safety Board, Aecident Reports ATLO3FA134 (Aug. 31, 2003) (online at
http:/ /www.ntsb.gov/ntsb/GenPDF.asp?id=ATLO3FA134&rpt=fa).
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HEARING ON FAA’S OVERSIGHT OF FAL-
SIFIED AIRMAN MEDICAL CERTIFICATE AP-
PLICATIONS

Tuesday, July 17, 2007

HOUSE OF REPRESENTATIVES
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
SUBCOMMITTEE ON AVIATION,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:00 a.m., in Room
2253, Rayburn House Office Building, the Honorable Jerry F.
Costello [Chairman of the Subcommittee] presiding.

Mr. CoSTELLO. The Subcommittee will come to order. The Chair
will ask all Members, staff, and everyone to turn their electronic
devices off or on vibrate.

The Subcommittee is meeting today to hear testimony on the
FAA’s oversight of falsified Airman Medical Certificate applica-
tions.

The Chair will give a brief statement, recognize Mr. Petri, the
Ranking Member, and any other Member that wants to make a
statement, and then we will introduce our witnesses today.

I welcome everyone here today to this hearing on the FAA’s over-
sight of falsified Airman Medical Certificate applications.

In July 2005, the Department of Transportation’s Inspector Gen-
eral found egregious cases of pilots failing to disclose debilitating
medical conditions on their applications for Airman Medical Certifi-
cates. The U.S. Attorney’s Office prosecuted more than 40 cases,
but hundreds more could have been pursued if adequate resources
had been available. The Department of Transportation Inspector
General made three recommendations in that report, and the FAA
is actively pursuing those recommendations.

In April 2007, the FAA began working to implement a strategy
and system to coordinate with the Social Security Administration
to verify information on Airman Medical Certificate applications.
Further, the FAA is revising its application form to explicitly ask
the applicant if they are receiving medical disability benefits. Both
are important changes, and I am interested in hearing more from
Mr. Sabatini and Mr. Scovel on this development.

The FAA has some of the strictest medical requirements in the
world. By taking the necessary steps to improve the process, by es-
tablishing a way to verify medical information reported to the FAA,
we can continue to ensure the safety of the pilot and the flying
public.

o))
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I am also pleased that Mr. Boyer, Phil Boyer, is here today to
testify from AOPA. AOPA is the largest civil aviation organization
in the world, and they have developed a four-point plan of action
to educate pilots to address this problem. I am interested in hear-
ing more about the plan from Mr. Boyer when he testifies.

I have repeatedly said that, while the United States has the
safest air transportation system in the world, we cannot rely on or
be satisfied with our past success. We must work together to en-
sure the highest level of safety for the traveling public.

Before I recognize Mr. Petri for his comments or opening state-
ment, I ask unanimous consent to allow two weeks for all Members
to revise and extend their remarks, and to permit the submission
of additional statements and materials by Members and witnesses.
Without objection, so ordered.

At this time, the Chair recognizes the Ranking Member, Mr.
Petri.

Mr. PETRI. Thank you very much, Mr. Chairman. I would like to
join you in welcoming the witnesses this morning and saying that
I look forward to learning more about the Department of Transpor-
tation’s Office of the Inspector General investigation into falsified
FAA Airman Medical Certificate applications. I guess they are
called Operation Safe Pilot.

The vast majority of pilots are law-abiding citizens. However, the
Inspector General’s investigation indicates that, whether knowingly
or not, some pilots have made false statements on their Airman
Medical Certificate applications. These applications are used to
evaluate a pilot’s physical and mental fitness to fly.

Of the 40,000 pilot samples considered in Operation Safe Pilot,
the Inspector General prosecuted 45 of the most egregious cases,
ultimately resulting in criminal penalties and the revocation of pi-
lots’ licenses. Forty-five pilots whose cases were brought to prosecu-
tion were receiving Social Security Administration medical dis-
ability benefits for disqualifying conditions without reporting those
medical conditions on the application for a medical certificate.

There may have been more criminal cases, but resource limita-
tions prevented the U.S. Attorney’s Office and the Inspector Gen-
eral from expanding the investigation.

It is important to note that the true nature of the problem is still
not clear. Regardless, I look forward to hearing from our panelists
on how we can address these issues in a manner that is appro-
priate to the level of risk these types of omissions pose to the safety
of the system and to the public on the ground.

It is my understanding that the FAA is considering a revision to
the application for the Airman Medical Certificate. Changes to the
application will make questions clearer so that a pilot could not
justify an omission based on the wording of a question. I am inter-
ested to hear the progress on this effort, as well as an estimate of
the cost of reviewing and evaluating medical conditions.

About 20 years ago, the FAA offered a brief amnesty period to
allow both commercial and recreational fliers the opportunity to
come forward and report ailments without being subjected to crimi-
nal penalties for the omission. I am interested in hearing from our
panel as to whether allowing another brief amnesty period would
make sense.
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Amnesty only works when there is some threat of enforcement
after the amnesty period closes. Given the resources available in
the budget, would it be possible for the FAA to audit all of the
600,000 commercial and recreational pilot applications, or would
such action divert resources away from higher risk safety initia-
tives? Perhaps the FAA could audit a percentage of the applica-
tions each year. That way there is always the risk that, if you fal-
sify, you could get caught. It works for the IRS. Why not FAA?

In any event, I would like to thank our witnesses for partici-
pating in today’s hearing, both our government witnesses and one
of the user groups, the Aircraft Owners and Pilots Association.
AOQOPA is one of our great partners in the effort to keep the skies
safe, and I appreciate their participation in today’s hearing.

With that, I yield back the balance of my time.

Mr. CosTELLO. The Chair thanks the Ranking Member and, at
this time, would first welcome our witnesses and thank you all for
being here today. Let me introduce our first panel.

First, the Honorable Calvin Scovel III, who is the Inspector Gen-
eral for the U.S. Department of Transportation, who has testified
before this Subcommittee many times and who shared tenure as
the IG; Dr. Mitchell Garber, who is the Medical Officer for the Na-
tional Transportation Safety Board; the Honorable Nicholas
Sabatini, who is the Associate Administrator for Aviation Safety
with the FAA, and Mr. Sabatini has testified many times before
the Subcommittee; and Dr. Frederick Tilton, who is the Federal Air
Surgeon for the Director of the Office of Aerospace Medicine with
the FAA, who is accompanying Mr. Sabatini here this morning.

The Chair, at this time, would recognize Mr. Scovel for your tes-
timony.

TESTIMONY OF THE HONORABLE CALVIN L. SCOVEL III, IN-
SPECTOR GENERAL, U.S. DEPARTMENT OF TRANSPOR-
TATION; MITCHELL A. GARBER, M.D., M.P.H., M.S.M.E., MED-
ICAL OFFICER, NATIONAL TRANSPORTATION SAFETY
BOARD; THE HONORABLE NICHOLAS A. SABATINI, ASSO-
CIATE ADMINISTRATOR FOR AVIATION SAFETY, FEDERAL
AVIATION ADMINISTRATION, ACCOMPANIED BY FREDERICK
E. TILTON, M.D., M.P.H., FEDERAL AIR SURGEON, DIRECTOR,
OFFICE OF AEROSPACE MEDICINE, FEDERAL AVIATION AD-
MINISTRATION

Mr. ScOVEL. Mr. Chairman, Ranking Member Petri, Members of
the Subcommittee, we appreciate the opportunity to testify today
regarding falsification of the FAA’s application for Airman Medical
Certificate. Our testimony today is primarily based on an investiga-
tion called Operation Safe Pilot, which we conducted with the So-
cial Security Administration’s Office of Inspector General and U.S.
Attorney Offices in California. The investigation focused on pilots
who represented to FAA that they were medically fit to fly, while
at the same time claiming medical disability benefits.

Today, Mr. Chairman, I would like to discuss three key points,
as we see them, for mitigating the safety risks posed by airmen
who falsify their Airman Medical Certificate applications.

First, it is important to recognize that the Airman Medical Cer-
tification Program is an essential safeguard to ensure that pilots
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are medically fit to fly. FAA requires that each pilot have a valid
medical certificate before being allowed to operate an aircraft. To
receive a medical certificate, pilots must complete an Airman Med-
ical Certificate application and be examined by an FAA-designated
Aviation Medical Examiner. Those who meet the appropriate med-
ical standards based on an in-person medical examination and an
evaluation of medical history are issued a medical certificate. As of
June 2007, FAA’s database showed there were over 625,000 pilots
with current Airman Medical Certificates.

The Federal Air Surgeon has identified certain medical condi-
tions that specifically disqualify an individual from receiving a
medical certificate because those conditions could compromise a pi-
lot’s ability to safely operate an aircraft. These conditions include
neurological and psychiatric disorders.

Second, our investigation, Operation Safe Pilot, disclosed a po-
tential systemic problem regarding falsification of medical certifi-
cates that requires greater attention and oversight by FAA. In
2003, our office initiated Operation Safe Pilot to determine whether
a scheme uncovered in 2002 reflected a systemic problem. In the
2002 case, we determined that a pilot in California had defrauded
both FAA and Social Security by making false statements to doc-
tors for the purpose of maintaining his FAA private pilot certificate
while obtaining Social Security benefits. For approximately 14
years, this pilot had used two different doctors, one to conclude
that he was in good physical health in order to maintain his Air-
man Medical Certificate, and one to diagnose him with a disabling
disease in order to fraudulently receive Social Security benefits. He
was ultimately convicted of fraud and sentenced to serve a 21
month prison term and pay nearly $200,000 in restitution.

Operation Safe Pilot began with a universe of about 40,000 pilots
residing in Northern California. We focused our investigative ef-
forts on a smaller group of 48 pilots who were receiving Social Se-
curity disability benefits. At our request, the FAA Regional Flight
Surgeon reviewed case files for those pilots and determined they
would not have passed the airman medical examination had the ex-
amining physicians known about the pilots’ disqualifying medical
conditions.

The U.S. Attorney’s Office initiated criminal prosecutions against
all 48 pilots, 45 of whom were convicted of making false statements
to FAA. In all 48 cases the pilots failed to notify FAA about their
well documented, severe, pre-existing medical conditions. Many of
those pilots had multiple disqualifying conditions, with the most
common condition being some type of mental disorder such as
schizophrenia.

In addition to Operation Safe Pilot, both the NTSB and FAA
have published reports showing that pilots often did not disclose
serious medical conditions which sometimes resulted in accidents
and fatalities. For example, a May 2006 FAA research report of
post-mortem toxicology for 4,143 pilots who died in aviation acci-
dents between 1993 and 2003 found that nearly 10 percent were
taking some type of psychotropic, cardiovascular, or neurological
medication not reported on their Airman Medical Certificate appli-
cations. The report’s authors essentially concluded that pilots who
took certain types of medications and were involved in fatal acci-
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dents rarely reported those medications and their underlying med-
ical conditions to FAA.

Third, FAA can take several actions to ensure that disabled pi-
lots do not circumvent the medical certification process. In July
2005, we sent a memorandum to the DOT Secretary and FAA Ad-
ministrator highlighting the results of Operation Safe Pilot. We
pointed out that FAA did not have a mechanism for identifying cer-
tificated pilots who were receiving medical disability benefits. We
recommended that FAA work with the Social Security Administra-
tion and other Federal disability providers to, one, develop and im-
plement appropriate checks and take enforcement actions; and,
two, consider revising its application for Airman Medical Certifi-
cates to require applicants to explicitly identify whether they are
receiving medical disability benefits.

In April 2007, FAA initiated discussions with Social Security to
match the FAA database of pilots against relevant Social Security
databases. Both agencies have been discussing how such a process
could be structured under the Privacy Act to ensure compliance
with law. FAA has also expressed its intention to revise the appli-
cation for Airman Medical Certificate to explicitly ask about the re-
ceipt of medical disability benefits.

These are appropriate first steps. In our opinion, FAA should
also consider two additional measures: one, conduct an education
and outreach effort to ensure pilots are fully aware of their respon-
sibilities for accurately disclosing their medical histories on the Air-
man Medical Certificate application; and, two, offering a grace pe-
riod to pilots who self-identify previously undisclosed medical con-
ditions. FAA, however, would need to make it absolutely clear that
all medical conditions disclosed would be evaluated and, unless pi-
lots were found at that time to be medically fit to fly, their Airman
Medical Certificates would be subject to revocation.

That concludes my statement, Mr. Chairman. I would be pleased
to address any questions you or other Members of the Sub-
committee may have.

Mr. CosTELLO. The Chair thanks you and recognizes Dr. Garber
for his testimony.

Dr. GARBER. Good morning, Chairman Costello, Chairman Ober-
star, Ranking Member Petri, and Members of the Subcommittee.
Thank you for allowing me the opportunity to present testimony on
behalf of the National Transportation Safety Board regarding Fed-
eral Aviation Administration’s oversight of falsified Airman Med-
ical Certificate applications. It is a privilege to represent an agency
that is dedicated to the safety of the traveling public.

On June 17th, 2002, an aircraft operated by a commercial-rated
pilot performing wolf survey flights under contract to the Michigan
Department of Natural Resources descended at high speed into ter-
rain. The pilot and his personal physician, who later became his
aviation medical examiner for many years, had concealed from the
FAA information regarding the pilot’s multiple, serious medical
conditions on seven applications for Airman Medical Certificates.
The pilot’s physician had denied knowing the pilot when the FAA
was investigating a report that the physician was treating him for
these conditions.
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At the time of the accident, the pilot’s physician had been decer-
tified as an aviation medical examiner for failure to complete re-
quired training, and the pilot did not have a current medical cer-
tificate, having been deferred for certification by a new aviation
medical examiner who noted some abnormal heart rhythms on ex-
amination. The Safety Board concluded that the accident was
caused by the incapacitation of the pilot and that a contributing
factor was the pilot and his physician providing false information
on the pilot’s medical applications.

A recent staff review of over 20,000 aviation accidents inves-
tigated since 1995 found 327 in which impairment, incapacitation,
or a medical condition were identified as causes or factors. Medica-
tions and substances of abuse were each found in over 100 of these
cases. In 26 of these cases, it was determined that a pilot with a
current medical certificate and a known medical condition had in-
formation regarding that condition that was not revealed to the
FAA at the time of the most recent application for medical certifi-
cate.

It is important to note that these numbers are certainly an un-
derestimate of the extent to which this issue is involved in acci-
dents. In many cases, there is insufficient evidence available to
completely evaluate the possibility of impairment or incapacitation.

The Safety Board is fortunate to benefit from the resources of the
FAA Toxicology Laboratory at the Civil Airspace Medical Institute,
likely the finest toxicology laboratory in the world for analysis of
specimens for accident investigations. We are, therefore, often able
to determine that a pilot used a specific substance in the hours or
days preceding the accident, most frequently a substance that was
not reported to the FAA.

The Safety Board has been concerned for many years regarding
the inappropriate use of certain medications by pilots and other ve-
hicle operators and, in 2000, issued comprehensive recommenda-
tions on this topic to the Department of Transportation, the Food
and Drug Administration, and modal agencies to improve informa-
tion provided to such operators regarding the use of appropriate
medications while engaged in vehicle operations. Although some
modal agencies have taken responsive actions, the overall response
to date from the DOT and the FAA has been limited, and the ma-
jority of the recommendations on this topic have not been imple-
mented.

The Safety Board has also noted that, with many accidents due
to a pilot’s intoxication by alcohol, illicit substances, or large
amounts of potentially addictive medications, the FAA was or
should have been aware of information that would have led them
to conclude that the pilot was substance dependent and would have
restricted issuance of a medical certificate. In particular, the Board
has noted a number of instances in which the FAA did not request
details of an identified DUI conviction in order to determine the
circumstance of that violation.

Additionally, the Board has found that the information available
to the FAA on potentially substance-dependent pilots was often not
provided to individuals evaluating the pilots for possible substance
dependence. Furthermore, the Board is concerned that, unlike
other chronic conditions, the FAA does not now routinely require
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that pilots with substance dependence be followed for the condition
for the period that they hold their medical certificate. The Board
has recently issued several recommendations to address these defi-
ciencies.

Finally, the Safety Board notes that, unlike many other coun-
tries, and inconsistent with the International Civil Aviation Orga-
nization recommendations, there is no requirement for the report-
ing of medical conditions in between periodic examinations. This
significantly increases the complexity of establishing that a condi-
tion was concealed from the FAA, since it may not have become ap-
parent until after the most recent medical examination. The FAA
has recently proposed increasing the interval between medical ex-
aminations for certain pilots and the Safety Board has noted in its
comments to that NPRM that a reporting requirement in between
examinations would be desirable.

This concludes my prepared statement, and I would be happy to
answer any questions.

Mr. CosTELLO. Thank you, Dr. Garber.

The Chair recognizes Mr. Sabatini.

Mr. SABATINI. Good morning, Chairman Costello, Chairman
Oberstar, Congressman Petri, and Members of the Subcommittee.
I am pleased to appear before you today to discuss the Federal
Aviation Administration’s oversight of the Airman Medical Certifi-
cation application process.

Let me assure you that the FAA takes this matter seriously, and
we are very concerned about any falsification of information on Air-
man Medical applications. Let me also say that the vast majority
of our nation’s pilots are honest, dedicated, and have contributed
significantly to our current unprecedented safety record.

FAA agrees with the recommendations of the Inspector General
on falsified Airman Medical applications, and we are taking steps
to implement those recommendations, as I will discuss. We are also
:ciaking other proactive steps regarding this issue, which I will also

iscuss.

As you are aware, the Department of Transportation Inspector
General issued a report in 2005 describing the results of an inves-
tigation known as Operation Safe Pilot. I will not spend time dis-
cussing the details of the IG’s findings; they are already well
known to you. However, I will discuss the IG’s recommendations
and the FAA’s response to those recommendations.

The Inspector General recommended that FAA work with the So-
cial Security Administration and other disability benefits providers
to develop and implement a strategy to conduct checks of appli-
cants for Airman Medical Certificates with the databases of those
disability benefits providers and take appropriate enforcement ac-
tions where falsifications are found. The IG also recommended that
FAA consider revising our application for Airman Medical Certifi-
cate to require applicants to explicitly identify whether they are re-
ceiving medical disability benefits from any provider.

I am pleased to inform you that the FAA is moving forward to
implement both of the IG’s recommendations. FAA is working to
develop a program in cooperation with the Office of the Inspector
General for the Social Security Administration to cross-check ran-
domly selected applicants for FAA Airman Medical Certificates
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with the Social Security disability database to determine if any ap-
plicants are receiving disability from the Social Security Adminis-
tration.

I must emphasize that we are still working with the Social Secu-
rity Administration’s IG’s Office and the Social Security Adminis-
tration itself to determine what information they are willing to
grant us access to and then develop a framework for how such
checks will be conducted. We hope to start by cross-checking appli-
cants to the Social Security Administration databases because, to
receive Social Security disability benefits, an individual must be to-
tally disabled. Thus, virtually any applicant who is receiving Social
Security Administration disability benefits will necessarily have a
condition that would disqualify the applicant from holding an Air-
man Medical Certificate from the FAA.

While it is premature to discuss any future expansion of the
cross-checking of applicants to disability databases other than the
Social Security Administration, we would have to carefully consider
the potential resources required to conduct investigations and
make medical determinations regarding an applicant’s disability
and whether that condition disqualifies the applicant from holding
an Airman Medical Certificate before taking such a step.

In order to proceed with cross-checking applicants for Airman
Medical Certificates against the Social Security Administration dis-
ability database or any other database, FAA must first make a
change in the policy allowing routine use of private information.
This will require publishing a notice of the proposed change in the
Federal Register and a comment period before the change can be
implemented and FAA could begin any cross-checking. This process
might take six to twelve months to complete.

However, we will immediately begin efforts to implement the
IG’s second recommendation, the addition of a question to the Air-
man Medical Certificate application regarding disability benefits.
The FAA will propose to OMB the change to the application form
to include the question. Upon approval from OMB, the new applica-
tion form can be printed and distributed to Airman Medical Exam-
iners nationwide.

We are proposing to change the Airman Medical Certificate ap-
plication to add a question specifically asking if the applicant is re-
ceiving any disability benefits. While this additional question ap-
pears straightforward, the investigative work will begin after a
positive response to the question. Once an applicant indicates he
or she is receiving disability benefits, FAA would then have to in-
vestigate to determine the disability benefits provider, the condi-
tion for which the applicant is receiving disability benefits, and the
extent of the applicant’s disability.

FAA is also being proactive in other areas regarding falsification
of data on Airman Medical Certificate applications. The FAA Civil
Aerospace Medical Institute has now developed an integrated sci-
entific information system that will provide a continuous moni-
toring of all Airman Medical Certification records compared to
aviation accidents or incidents and post-mortem toxicology reports.

The FAA will, therefore, have the capability of continuously mon-
itoring any aircraft accidents and accessing any discrepancy be-
tween the information on the certificate and any post-mortem find-



9

ings. This includes prescription and non-prescription medications
and medical abnormalities that could affect the ability to safely
perform duties permitted by the Airman Certificate and which are
related to the National Transportation Safety Board causal acci-
dent factors.

In 2006, the FAA’s Office of Aerospace Medicine initiated a rou-
tine process analysis study to evaluate and improve the efficiency
of airman medical certification within the FAA. The Airman Med-
ical Examiner Airman Certification Quality Assurance Study evalu-
ates the accuracy of AMEs in determining the suitability of Airman
Medical certification. It is another tool that will assist the FAA in
monitoring this issue. We are committed to expanding our efforts
to review medical certificates and pursue appropriate enforcement
actions when falsifications are discovered.

Let me conclude, Mr. Chairman, by stating that the FAA’s first
priority always has been and always will be safety. Safety is our
agency’s mission, and we have dedicated our careers to promoting
safety. It is a responsibility we do not take lightly.

This concludes my statement, and I would be happy to answer
any questions the Committee may have.

Mr. CosTELLO. The Chair thanks you, Mr. Sabatini.

At this time, the Chair recognizes the distinguished Chairman of
the Full Committee, Chairman Oberstar.

Mr. OBERSTAR. Thank you, Mr. Chairman, for holding the hear-
ing; and, Mr. Petri, for your participation, your support of this ini-
tiative; and our staff for their extraordinarily rigorous inquiry un-
dertaken, beginning early this year, into this issue of falsified med-
ical certificates.

I read over, last night and early this morning, the testimony of
all the witnesses, and I am very encouraged by what I see. The re-
sponse of FAA to the issue is a positive one and encouraging.

We do have the safest aviation system in the world. We do have
the most complex aviation system in the world. But the fact that
a number of certificated pilots have lied about grave medical condi-
tions in order to retain their pilot’s license is troublesome, worri-
some, and in some cases, perhaps frightening. Surely, we can ap-
preciate and be grateful for the statistics that the number of fatal
accidents caused by medical incapacitation are low. But we
shouldn’t have to rely on the grace of God to get there.

A single impaired, intoxicated pilot could cause extensive and
widespread damage to the public through loss of life or property
damage. That is what the FAA wrote in an earlier rulemaking.
FAA does require pilots to undertake periodic medical exams for
fitness, but they are limited; they rely heavily on self reporting,
and not all medical conditions are going to be obvious to a doctor
who is seeing a patient for the first time, especially in the case of
mental illness. And not all of these AMEs are as thorough as they
should be.

The 2006 FAA survey, the Medical Service Airman Customer
Satisfaction Survey—they have got these wonderful long words and
usually they come down to an acronym—found that 15 percent of
airmen reported their medical history had not been reviewed by
their medical examiner. Seventy-nine percent had no medical his-
tory review done at all of that small 15 percent sample. But if you
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extrapolate that survey result to the entire pilot population, it
could be in 1986 that 89,000 pilots did not have an AME review
their medical histories, and nearly 24,000 pilots did not have a
physical exam done by an AME.

Now, the reason we have this AME process is so you have per-
sons who are designated by the FAA who know what they are look-
ing for, know what questions to ask, know what kind of exam to
give, and they should not be subverted or averted.

Inspector General Scovel, in 2005, your office found egregious
cases of airmen lying to the FAA about medical conditions in order
to pass their medical exams. In the 40,000 pilot sample, the IG’s
Office found 3,200 airmen with current medical certificates simul-
taneously receiving Social Security disability pay. Forty of those
cases ultimately were prosecuted, but hundreds more could have
been prosecuted if they had had enough personnel in the U.S. At-
torney’s Office to do it.

Over a 10 year period, FAA’s own researchers found 400 fatal ac-
cidents where pilots had potentially disqualifying medical condi-
tions. I note with interest in Mr. Sabatini’s testimony, his more de-
tailed testimony, that FAA has gone through these and reduced it
down to a very small number, small fraction; that if those exams
had been done and if corrective actions had taken, and if a number
of other things had happened, you would have had a fraction of a
percent of irregular medical conditions. But that is not good enough
and I think, Mr. Sabatini, you recognize that, and you have agreed
to coordinate with the Social Security Administration.

In Social Security determination, if you are disabled, you are 100
percent disabled. Not so with the VA, which has gradations of dis-
ability. Some VA disability conditions may permit a person to con-
tinue to fly, but that is going to take very careful review. It is going
1:10 take very careful consideration of all those varying medical con-

itions.

I appreciate the seriousness with which Mr. Sabatini, Mr. Chair-
man, undertakes his responsibilities. He is a premier safety profes-
sional. But bringing together the National Driver Register, noti-
fying airmen that they are subject to review through the National
Driver Register I think is an important point. I am the author of
the National Driver Register, over 26 years ago. Well, not quite the
author; it was John Rhodes who preceded me by six years. But I
did upgrade the National Driver Register and brought it to what
it is today, and I think it is an exceptionally valuable tool in get-
ting the full picture of airmen’s conditions.

So I think, while this process has been uncomfortable, maybe
even painful for the FAA, thanks to the Inspector General’s Office,
thanks to the NTSB, thanks to our investigative staff, the issues
have been raised, they have surfaced, they have been examined,
they have been evaluated, and FAA is on track to taking some vig-
orous steps toward resolution of the problem and creating an even
safer airspace.

I will have some questions later. Thank you, Mr. Chairman.

Mr. CosTELLO. Thank you.

The Chair now recognizes the Ranking Member, Mr. Petri.

Mr. PETRI. Thank you very much. Thank you all for your testi-
mony. This is an important subject, as the Chairman of the Full
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Committee has pointed out, and it is good that we have oversight
on it.

I wonder, maybe Mr. Sabatini might be the right one, if you
could just sort of walk us through how the procedure works now
and whether this episode or whatever has pointed out some ways
of improving the procedure because of computerization and oppor-
tunities for cooperation between agencies and the like.

Mr. SABATINI. The current system today requires that in order to
exercise the privileges of an Airman Certificate, one must have an
appropriate medical certificate to accompany those privileges. De-
pending on the class of medical certificate, nonetheless, one must
complete an application which has a host of questions, one of which
specifically requires that you answer whether or not you have been
convicted of a DUI, or driving while under the influence, and, in
that instance, 100 percent of medical applications are matched or
cross-checked with the National Driver Registry. If there is a posi-
tive hit, then there is a follow-up investigation that is conducted
to assess that situation.

The system is dependent on pilots being honest, and if someone
is intent on defrauding the system, as the Inspector General has
discovered, then certainly that is possible. So the current system
could stand to—as we have agreed—to have some improvements
included, one of which is going to be adding a question to the ques-
tionnaire that specifically requires an answer to whether or not you
are receiving disability benefits from any disability provider. And
we will then, on a sampling basis, compare that with, starting with
the Social Security Administration, a records match; and, of course,
then follow-up investigation in that regard.

We are also proposing to not only do the cross-checking, but also
to add the question, and we are strong advocates of educating the
community in the many different ways that we can do that. So we
can advise the community that this is now going to be on the med-
ical certificate and make them aware that there is the potential for
serious follow-up in terms of enforcement, whether it is from the
criminal side or whether it is ours, from an administrative proce-
dures side. We will vigorously follow up any indication that there
is misrepresentation of one’s medical condition.

Mr. PETRI. There have been stories in the press from time to
time—I suppose they are accurate, though may be exaggerated—
indicating that when people retire from the military or even from
various civilian jobs, like being a bus driver or so on, they often
discover they have some disability and that increases their retire-
ment under some of the programs. I don’t know how widespread
that is in the Air Force or among pilots, but is that checked?

Mr. SABATINI. We do not now, today, have a method in place to
check exactly what it is that you have suggested. But I would also
tell you that is—and I don’t have factual information, but I can tell
you anecdotally that we know that there are military retirees who
have a percentage of disability that, in and of itself, would not nec-
essarily mean being disqualified, or having a condition that would
prohibit the issuance of an FAA medical certificate. So we don’t
have any numbers on that, Mr. Petri, and that is the current state,
but we hope to change that.
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Mr. PETRI. One question. This works both ways, with Social Se-
curity, at least, and some of these other programs; people may be
perfectly good pilots, but they may not actually have the disability
that they are getting paid for. Was fraud discovered that way as
this match was done, or was it only a check on the qualification
of people to actually fly airplanes?

Mr. SABATINI. The investigation—and I might defer to the In-
spector General who conducted the investigation—was primarily to
assess people who were claiming disability and who also had a pilot
medical certificate. And Social Security Administration disability is
100 percent disability, and once you have that, you would not qual-
ify for an FAA medical certificate, so that would be a concern to
us and we would want to ferret that information out.

Mr. PETRI. Maybe I should ask Mr. Scovel.

Mr. ScoveL. Thank you, Mr. Petri. I do have some information
that may help you understand the extent of that problem. We
touched base last week with the Social Security Administration Of-
fice of Inspector General and we were informed that, to date, six
cases of disability fraud from Operation Safe Pilot had been identi-
fied for their purposes. They report total monetary achievements—
and that is their term—of $499,706 achieved from Operation Safe
Pilot. The breakdown includes $425,160 in savings due to canceled
benefits extrapolated over a period of five years; $66,513 in fraud
identified; and $8,033 recovered by way of restitution.

It is clear that, while Social Security has identified six cases to
date, they have informed us that they continue to work other cases,
so a limited number of subsequent court cases may well come to
our attention. Comparing that against the number of cases which
we identified and which the U.S. attorney chose to prosecute, it is
clear that the intent on the part of most of the pilots that we iden-
tified as investigative targets was to deceive the FAA, as opposed
to the Social Security Administration.

Mr. PETRI. Thank you.

Mr. CoSTELLO. The Chair recognizes the gentleman from New
York, Mr. Hall.

Mr. HALL. Thank you, Mr. Chairman, Mr. Ranking Member, and
our esteemed witnesses.

Inspector General, what do you estimate that it costs per pros-
ecution to carry out Operation Safe Pilot, and would the FAA likely
incur similar costs if they were to pursue administrative sanctions?
If not, what would account for the difference?

Mr. ScoveL. Thank you, Mr. Hall. We had an opportunity to
evaluate the cost to my office of pursuing Operation Safe Pilot.
They amounted to a total of $401,192. The majority of that had to
be charged to the direct labor hours of the investigation, but we
also incurred administrative overhead costs, some travel costs, and
other direct costs. That cost figure did not include FAA or U.S. At-
torney Office costs, I should note.

The cost per case prosecuted—and I will note that there were 45
cases prosecuted—was $8,915 per case. My testimony mentioned
the figure of 48 cases. Those were the number of individuals that
we referred to the U.S. attorney for consideration for prosecution.
Three of those cases could not be pursued, as I mentioned in my
testimony, two because the individuals died before the U.S. attor-
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ney could bring charges and one because the individual was
deemed to lack sufficient capacity to participate in his defense at
trial.

Mr. HALL. Thank you. On another topic, during Operation Safe
Pilot, did you find that the falsifications were more prevalent in the
general aviation community or were cases where cargo or air trans-
portation pilots were not being truthful? And do these categories
pose a higher safety risk than GA pilots?

Mr. ScoveEL. Thanks. I will note that among the cases that we
identified and referred to the U.S. attorney, there were 4 airline
transport-rated pilots, 6 commercial pilots, 28 private pilots, and 7
student pilots. The figure of 28 private pilots, presumably all GA
pilots, amounted to 62 percent of the number of cases we referred
to the U.S. attorney. I don’t think, and I won’t say today on the
record, that that indicates that general aviation pilots pose a great-
er threat. The reason, as I see it, that, in fact, 62 percent of our
investigative targets happen to be private and presumably GA pi-
lots was simply because of the investigative parameters that we
and the U.S. Attorney’s Office set. In other words, we were looking
at the type of disability claimed, the nature and duration of the fal-
sification that had been submitted to FAA as part of the medical
certificate application, and also the U.S. attorney’s prosecutive re-
quirements; they basically were looking for open and shut cases.
Applying all of those factors to the number of cases that we had
under consideration, more private pilots—in fact, 62 percent—rose
to the surface, and air transport pilots and commercial pilots rep-
resented smaller numbers.

Mr. HALL. Thank you, sir.

This one is both to Dr. Garber and to Mr. Sabatini. The Inspector
General’s testimony notes that the FAA and SSA are trying to
work in compliance under the Privacy Act to create a list to cross-
check applicants who may not have disclosed this potentially dis-
qualifying type of condition. In your estimation, can the system be
set up within the current structure of the Privacy Act or, at some
point, does Congress need to consider amending the statute to
allow the process to move forward?

Dr. GARBER. I think that that question probably would be better
handled by Mr. Sabatini, as it goes to the sharing of information
between those two agencies, so I will defer to him on that question.

Mr. SABATINI. What we are proposing is a notice in the Federal
Register to inform the public about routine use of information that
would be available through the Social Security Administration
database and our database. As to the Privacy Act, I would have to
defer to our attorneys to answer that question, since that is more
of a legal issue, but certainly we would respect whatever the re-
quirements are of the Privacy Act.

Mr. HALL. Are there technological or proprietary barriers to mov-
ing forward in terms of this coordination with SSA and FAA?

Mr. SABATINI. We are in discussions with the Social Security Ad-
ministration, the Social Security Administration Office of the In-
spector General, and, of course, our people, working out a memo-
randum of understanding on how best to implement this.

Mr. HALL. Thank you very much.

Thank you, Mr. Chairman. I yield back.
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Mr. CosTELLO. The Chair thanks the gentleman and now recog-
nizes the gentleman from New York, Mr. Kuhl. You pass? Very
good.

The Chair now recognizes the gentleman from North Carolina,
Mr. Hayes.

Mr. HAYES. Thank you, Mr. Chairman, and thank you very much
for having a very worthwhile and thoughtful hearing on an impor-
tant safety issue. I thank Mr. Oberstar, as well, for his interest and
concern in this vital matter.

Thank you all for very extensive and informative testimony. As
a pilot—I was just looking—the form that we fill out is quite com-
prehensive in nature and it can lead in a number of different direc-
tions. Safety is the issue which everyone in this room holds
above—by considerable margins—anything else we are talking
about.

So, with that as a backdrop, would you all care to speculate out
loud about the dangers we face? We have talked about medical
issues, we have talked about falsification, all of which are very se-
rious. We have talked about jointly looking at double-dipping. All
these are crucial. Having said that, again, do you have any concern
that we might get beyond where we need to go and make this com-
plicated form even more complicated, which, at the end of the day,
puts a damper on the vital commerce provided by commercial—and
that is an issue, because some of the things we do here concern
commercial pilots—that the process may be slowed down for them.
By the same token, general aviation and that group of pilots is im-
portant to business and commerce as well.

Could you just speculate for me about some of the precautionary
measures that we, on both sides of the bench, should be aware of
as we move forward in this very important process? Dr. Tilton, we
have left you alone. May I start with you?

Dr. TizToN. Thank you, sir, for the question. I am certainly, obvi-
ously, very concerned. As you said, safety is paramount. I work for
Mr. Sabatini in the Office of the Associate Administrator for Avia-
tion Safety, so whenever I give a talk, the first thing I say is the
safety of the airspace is number one; and then number two is to
make sure, once we make that as the ground assumption, that
every airman that we can possibly get back in the air, we do so.
And we have a good record. Obviously, we are very concerned about
the small minority of people who might take advantage of the sys-
tem and give us incorrect information.

And T am concerned somewhat about making the process more
complicated, but I think what we proposed are the correct level of
response to the IG’s investigation. I don’t think that we are asking
for any more ominous requirements on the part of the airman; we
are just making the questions a little more explicit so there is abso-
lutely no question in his or her mind that, when they answer the
question, they are doing it correctly. And it give us one more oppor-
tunity to make sure the airspace is safe.

Certainly, I am not interested in making the system more egre-
gious and difficult to participate in, but I think safety, again, is
paramount in this situation.

Mr. HAYES. Thank you very much. At the risk of sounding like
doing a promotion for AOPA, which is not my intention, I held up
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the AOPA turbo medical, which is an online service that pilots who
are for the first time or going to renew their certificate, can go on-
line and look at some of the very complicated but relevant chemical
and other issues there are. I am working with constituents right
now. If you check off a block that says “have you ever been uncon-
scious,” then a whole host of things happens to you. In this par-
ticular case, there was an automobile accident and the law enforce-
ment officer said the person was unconscious and he says he never
was. Well, if he was never unconscious, his life is much easier.
Again, neurological issues are important. I simply make the point,
going forward, that I would encourage the continuation of this proc-
ess, but filtering in as heavy a dose of common and practical sense
as we can moving forward.

Again, this is kind of off the wall, it is not in the official ques-
tions, but is there an appropriate place to consider even a fourth
class medical? It is kind of like somebody learning to drive. If you
are out in the pasture and there is not a tree within 300 yards, and
you are driving and learning, that is one thing. There is a lot of
aviation that relates to that, as opposed to using sophisticated air-
craft in congested area space. Good reason for first, second, and
third class. Is there any fault, again, as a part of this effort, to im-
prove safety and focus on the right areas that maybe even an addi-
tional to correspond with sport class license might be appropriate.

Mr. Sabatini or Dr. Tilton? Anyone. My time has expired.

Mr. SABATINI. Thank you, Mr. Hayes. We do not now have any
thoughts about a fourth class medical certificate, but we do have
different grades, the first, second, and third; and we also have, for
light support aviators, other conditions under which they cannot
safely operate. That was done through a very rigorous process of
an NPRM and comments from the general public, and we are con-
vinced that is a safe approach. So, in essence, there almost is some-
thing like a fourth class medical certificate.

Mr. HAYES. Thank you, Mr. Chairman. I have taken it over my
time, but I appreciate your thoughtful responses as we work to-
ward better aviation safety and a practical response. Thank you
very much.

Mr. CosTELLO. The Chair thanks the gentleman and now recog-
nizes the distinguished Chairman of the Full Committee, Chair-
man Oberstar.

Mr. OBERSTAR. Thank you, Mr. Chairman.

Dr. Garber, in your statement you allude to the number of avia-
tion accidents where medical conditions contributed to, or were a
factor, and say that that number is underestimated. What was
your basis for that?

Dr. GARBER. Well, we don’t have the resources, sir, the NTSB
does not have the resources to do a complete aeromedical investiga-
tion of every single accident. We focus on those accidents where
there is evidence, either from autopsy information, toxicology infor-
mation, or the circumstances of the accident itself, suggesting in
fact that there may be medical or medication issues in regard to
the accident itself. So those are the ones that we look at.

Given that, there are probably some of those that we are not able
to make a determination; there is simply insufficient information
available, even with a comprehensive investigation, to come to a
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conclusion as to whether or not the medical condition or the medi-
cation played a role in the accident. For that reason I say that the
circumstances are certainly underestimated. To that extent, it is
difficult to say, but I would say that we do a thorough job inves-
tigating those where we have significant information suggesting
that the individual may have been impaired.

Mr. OBERSTAR. You had a staff review of 20,000 aviation acci-
dents, which you reviewed, since 1995 and found 327 in which a
medical condition, impairment or incapacitation, including over-
the-counter medications, antihistamines and commonly known
name of Benadryl. So it raises the question what makes a condition
a disqualifying condition. Some of these are cardiac valve replace-
ments; diabetes requires insulin; epilepsy. What other conditions
are disqualifying? And what medications taken randomly, even
over-the-counter medications, can cause incapacitation?

Dr. GARBER. Sir, I will speak a little bit to the medication issue
in that the NTSB has recommended more comprehensive informa-
tion be provided to pilots and other transportation operators with
regard to the medication issue. There is no real comprehensive list
of medications that are either disqualifying or permitted within the
transportation industry or oversight regulatory area, so it is very
difficult to determine which medications, from an operator perspec-
tive, would be allowed or would be disallowed if one was to indicate
that they were using those; and we believe that that should be cor-
rected. The NTSB has made recommendations in regard to that.

With regard to the question about the medical conditions which
are disqualifying and why, I think I will defer that question to the
FAA. They can give you more background as to why they have cho-
sen the particular conditions that they have as being disqualifying
in that regard.

Mr. OBERSTAR. I will pursue that in a moment. Recently, the
Board made a recommendation that FAA should require airmen re-
porting conditions involving driving while impaired by alcohol or
drugs to provide a complete copy of the relevant arrest report, in-
cluding, maybe, court records. Why do you believe that is nec-
essary?

Dr. GARBER. In the same way that the FAA requires records to
be submitted on any disqualifying condition. If you were to mention
to the FAA, as an example, that you had been in an emergency
room for chest pain, they would request information as to the out-
come of that evaluation and the specific information that was de-
veloped during that evaluation. In the same way, we think it is
very important for circumstances like a DUI, which are significant
indicators of a potential problem with substance abuse or depend-
ence, should be evaluated more completely. An individual who may
have had one or two drinks may not have an issue with abuse of
the substance or dependence, but an individual who is driving on
a very high level of alcohol may certainly be exhibiting evidence of
tolerance, which, by the FAA’s own definition, is an indication of
substance dependence.

Mr. OBERSTAR. Well, I think it is an important recommendation
and an important action to take because that arrest report gives
a complete picture, not just a little slice, not just a little subtitle
or headline; but it gives the medical examiner an opportunity for



17

a complete review of the circumstances. As Mr. Hayes referenced
a moment ago, the question of “were you ever unconscious.” Well,
under what circumstances? The arrest report would provide that
kind of information.

In the course of NTSB review of all—you looked at 20,000
records, you at NTSB and your staff followed these issues very
thoroughly, very carefully. Are you persuaded that the airman
medical evaluation is rigorous enough? Should the whole process be
reconsidered, re-evaluated?

I want to get Mr. Scovel’s reaction to that as well.

Dr. GARBER. The NTSB has made specific recommendations in a
variety of areas; for instance, medications and substance depend-
ence, as we have discussed here. Also, we have commented that we
believe that there should be a reporting requirement to the system
itself. The system itself, however, is fairly robust, like many other
areas of aviation, and provides a significant review of those condi-
tions under fairly strict guidelines, and in that regard probably is
something of a model for other agencies, other organizations that
share the same sort of regulatory oversight. There are areas for im-
provement, and the NTSB has certainly specified the areas where
we believe improvement is both possible and should be made in the
interest of safety. At the same time, we do recognize that this is
a significant oversight function which is generally performed in a
fairly substantial manner by the FAA.

Mr. OBERSTAR. Mr. Scovel, have you evaluated the airman med-
ical review and do you think it is adequate as it stands, or should
it be overhauled?

Mr. ScOVEL. Good morning, Mr. Chairman. I would begin by not-
ing that my testimony this morning, of course, is based on Oper-
ation Safe Pilot, which was a criminal investigation project under-
taken in one corner of the Country, really. We have not audited a
full-blown audit of the Airman Medical Certification Program, so I
am not able to say with authority that the program itself is system-
ically deficient.

I think we can say, however, based on both the results of Oper-
ation Safe Pilot and on the results of an FAA survey from 2006,
which was referred to by the Committee earlier, that improvement
in oversight certainly is to be desired. Operation Safe Pilot identi-
fied some limited systemic problems and we have suggested im-
provements to FAA and to the Committee to remedy those. The
2006 survey, which, to its credit, FAA itself undertook—it was not
an IG project—identified problems, however, with the airman med-
ical examination itself. Some of those examinations, as reported by
airmen, had been conducted not by physicians, but by non-physi-
cians. In a significant number of instances there was no detailed
inquiry during the examination of the airman’s reported medical
history. That too is required by FAA regulations. We would encour-
age the Committee and, of course, FAA to tighten up its oversight
and the procedures involved in the actual examination that airmen
undergo by Airman Medical Examiners, too.

Mr. OBERSTAR. Thank you, Mr. Scovel.

Dr. Tilton, are you satisfied that FAA’s AME is as good as it
should be, needs to be?

Dr. TiLTON. Sir, I am satisfied that the process
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Mr;) OBERSTAR. And enough oversight of the process and enforce-
ment?

Dr. TiLTON. I am certainly satisfied that the standards we have
and the process we have set up is correct. I am obviously not satis-
fied by results of the survey that the IG just told you about and
that you have referred to because we always have concerns any
time we find out someone is not complying or following the correct
process. So, in the case of this particular survey, it was an anony-
mous survey, so how do we then proceed upon reviewing the re-
sults and making a determination? What we do is, we talk to our
AMEs. And the purpose of the bulletin, where you noted that par-
ticular survey, is education to the AMEs on how they should be
educating their airmen. The other thing that we do is, we go to air
shows. For instance, in a week or so I will be at Oshkosh; we go
to Sun 'n Fun and we talk to airmen directly. In every seminar we
have with airmen, we talk to them about the importance of the sys-
tem, and we also tell them if they find an AME like the ones that
are reported in this anonymous survey, they should let us know.
And when we know that information, we take positive action
against that AME to make sure that he or she is appropriately dis-
ciplined, including de-designation.

So although I think we need to do more, we always can do more,
I think we have a good system. We need to keep looking at it and
making sure that every time we find information like this, we take
positive action to correct it.

Mr. OBERSTAR. Well, taking the positive action is critically im-
portant, and strong enforcement action.

Mr. Sabatini, an FAA researcher last winter found, during a 10
year period, 10 percent of pilots involved in fatal accidents tested
positive for medications used to treat potentially disqualifying med-
ical conditions, but only 20 percent of them reported their medical
condition on their airman application. Is that acceptable?

Mr. SABATINI. Absolutely not, sir. As I said in my opening com-
ments and my closing comment, safety is paramount for us, and
every system can stand improvement, and I can assure you, Mr.
Chairman, that we will vigorously pursue anyone who falsifies in-
formation provided as required to be provided.

I would also like to point out that while this report, this survey
that is being discussed here was exactly that, it was anonymous to
solicit information, again, it is an indication of how the FAA is
being vigilant to assess what is going on in a system that is highly
dependent on voluntary compliance.

I would also add that the recommendation that was made by the
NTSB has been taken very seriously by us, and, in discussions as
recent as this past week, I can assure you that we will be taking
the kind of action that is going to require an airman to provide us
with the full record of that person’s arrest or conviction, or what-
ever the case may be, as well as exploring whether we can, in fact,
get that record from the law enforcement organization. So it is a
new area for us, but we take very seriously what has been rec-
ommended. It makes good sense. There is a possibility of tolerance.
That is unacceptable in our community, and we are working vigor-
ously to address these areas of, as has been said, in the area of
oversight.
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I would also tell you, as Dr. Tilton has said, the standards that
we have are global standards. We are sought after and asked to
share with the global community how we go about the business of
certifying from, a medical perspective, our airmen. So I believe the
standard is more than adequate and I would tell you that the FAA
is vigilant and will continue to be vigorous in its pursuit of anyone
who misrepresents information.

Mr. OBERSTAR. We are counting on you to be vigilant. We are
counting on FAA to be the gold standard for the whole world in all
of aviation safety, and that means pursuing these matters vigor-
ously. In that analysis of the research, 40 percent of those pilots
were rated for air transport or cargo operations. It didn’t say
whether they actually were operating as Part 121 pilots, but it is
troubling that apparently these more stringent medical exams were
not applied in those cases. You are going to correct that?

Mr. SABATINI. Oh, absolutely, sir. Yes, sir.

Mr. OBERSTAR. All right, thank you.

Thank you, Mr. Chairman.

Mr. CoSTELLO. Thank you.

The Chair now recognizes Mr. Reichert.

Mr. REICHERT. Thank you, Mr. Chairman. I would like to follow
up on a couple of comments and a couple of lines of questioning by
Mr. Oberstar and Mr. Petri that has to do with process.

I am not a pilot, but I fly a lot as a passenger, and have over
the last number of years. But what I have done in my past career
is investigate; 33 years with the sheriff’s office in Seattle. My last
eight years was as the sheriff. We have an air support unit there,
so I have been responsible for, of course, making sure that our pi-
lots are trained well and meet the medical requirements. And as
you know, safety, of course, is our number one priority in the sher-
iff’s office, too. And here, today, we are talking about safety and
keeping our airlines safe and the pilots safe and the passengers
safe.

Again, the process is—it seems like there are a lot of moving
pieces here, for me. The medical evaluation and the medical appli-
cation is completed; there is an employment application. Does that
marry up? Do those two documents marry up when the pilots
apply—in the case of a commercial pilot—to the airlines for a job?
How does that work? Or do they have their own separate medical
document that they need to complete?

Mr. SABATINI. First of all, let me say that we have a lot in com-
mon. I am a retired New York City police officer, spent 20 years
in the NYPD, 11 of those years flying in the air unit. So I am very
familiar with that kind of support.

Mr. REICHERT. Thank you for your service.

Mr. SABATINI. I would say that the medical certificate is required
to be provided as evidence to a potential employer as to the quali-
fications that are required for that particular position. You will
then be subjected to, say, an air carrier’s own medical examination
as well. So, in that sense they come together. Whether the air car-
rier in fact researches the medical certificate, I can’t answer that
with certainty at this point in time.

Mr. REICHERT. You know, in the NYPD and in the King County
Sheriff’s Office, as you go through this process of hiring someone,
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a medical application is completed, there is a release that is signed
for medical records. Does that occur in the pilot field?

Mr. SABATINI. Before someone can be hired in the air carrier
world, I know the acronym, I can’t think of the actual description,
but it’s the pilot record, PRIA, that has to be complied with in
terms of—the air carrier has access to the previous history of the
pilot, and I believe that will include the medical certificate as well.

Mr. REICHERT. So as these applications are completed, is there—
we have background investigators that go out to the sites and visit
with neighbors and friends of people applying for a job. Is there a
polygraph given to prospective employees of airline companies?

Mr. SABATINI. I don’t know of any air carrier, so I can’t speak
with authority on it, but I doubt that there would be a polygraph.
There are many examinations that are required, written exams or
questions that need to be answered. But I will tell you this, that
the system is a robust system. Before someone actually ends up at
the controls of an aircraft—and let’s use the air carrier world as
an example—one must go through required training, basic indoc-
trination to that air carrier’s system. And that is not an option, it
is required by Federal regulation. Once the training is complete,
then that person must demonstrate through a flight check with
their own instructors that the person is competent and proficient
in that particular pilot station that person may be sitting in; then
followed by an FAA proficiency check to ensure that that person
can in fact execute the responsibilities of that position.

Mr. REICHERT. Thank you. My time is really going by here fast.
In the law enforcement world, you fill out this application, you
know, “have you used drugs in the past;” and, of course, there are
time limits on some of the more major drugs. Marijuana is also list-
ed on there; how long ago did you use it, those sorts of things. And
when those questions are asked on the medical application, the
polygraph test is given and they say on the application “we have
never taken this drug, we have never taken this drug,” and it has
been 10 years since but it has been 5 years in reality. A polygraph
test catches that sort of thing.

The other thing is, we have a fit-for-duty, as you know, in law
enforcement. When you recognize something with a pilot, is there
a fit-for-duty examination?

And the last comment I want to make here, before you respond,
is the connection between SSA and the FAA and medical records—
and you say if they are on Social Security, there is 100 percent dis-
ability. There is no need, then, to really know what the personal
medical history is if the Social Security system has already re-
viewed that, given the 100 percent disability. All you need to know
is if he or she is on Social Security, and they are gone.

I am over time, but could they answer, Mr. Chair? Thank you.

Mr. SABATINI. That is true. We would, at that point in time, if
it was an SSA disability, that person would automatically be dis-
qualified. But there is a due process that we must follow and re-
voke that medical certificate.

Mr. CoSTELLO. The Chair thanks the gentleman.

Mr. Sabatini and Dr. Tilton, you have heard from the Chairman
of the Full Committee, Chairman Oberstar, and I think other Mem-
bers of this Subcommittee were pleased that the FAA is moving in
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the right direction to correct some of these problems, one, by look-
ing at the database and working with the Social Security Adminis-
tration; two, by revising the form to specifically ask the question
if the applicant is receiving any disability. So we are pleased that
you are moving in that direction.

You heard Mr. Scovel testify that there are improvements that
need to come about in oversight. Also, the fact that there were
some examinations apparently given by non-medical doctors. I
want to give both of you the opportunity to comment on both of
those issues, on improving oversight and the fact that apparently
some examinations have been given by non-medical doctors. I wish
you would comment on both, please.

Mr. SABATINI. Sir, let me give you my first response in terms of
non-medical. Again, it is the FAA aggressively pursuing informa-
tion that can help us be good at the work that we are responsible
for, and that is the oversight of the system. I would suspect that—
first, let me say that no one has ever been issued a medical certifi-
cate that was not signed off by a doctor. So perhaps in the office—
and this is speculation on my part, and that is the issue that we
have in terms of surveys that are anonymous—we can’t pursue
that person and find out exactly what they are referring to. But it
is possible that there are physician assistants who performs a pre-
liminary medical examination and then present the information to
the doctor in the office, and that doctor is then required to, of
course, be the person who signs off on the medical authorization
and the issuance of the certificate.

But I will turn to Dr. Tilton and ask him to expand on that.

Dr. TiLTON. I agree with what Mr. Sabatini said. It certainly is
possible that occurred. It is not in line with our process. We do use
ancillary personnel to do things such as EKGs or draw blood or
check the blood pressure, but the AME, he or she, is duly respon-
sible to do that examination; they are required to lay hands on the
patient, to do the various tests that the physician should be doing
to ensure to him or herself that that is done correctly.

Whenever we find out that there is a case where that hasn’t been
done, we take aggressive action against that AME. It is difficult
sometimes to get that information, and we have heard anecdotes
about some people traveling a long way to get their physical be-
cause they know if they pay such an amount of money, they will
get it without a whole lot of difficulty involving the AME himself.
When we find out about that case, we take action against those;
and we rarely find those. In fact, we have a process now that we
look at all our AMESs; we look at how many examinations they do,
we look at where they are located, we look at how far people travel
to get to that AME to compare distances. For instance, if someone
has traveled 3,000 miles to get their physical—why? We have a
good example of that in Prescott, Arizona. Although Prescott, Ari-
zona has the school Embry-Riddle, so there is good reason why peo-
ple coming from some other State might have their physicals there.
We haven’t found any meat in that data, although we have re-
viewed it very carefully.

I am very concerned about this information where we hear that
an AME has not done the physical correctly or they haven’t seen
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the doctor, and when we find that out, we will take aggressive ac-
tion to make sure that doesn’t happen again.

Mr. CosTELLO. Dr. Garber mentions in his statement the fact
that he talks about anonymous reporting, and I am just curious
how many anonymous reports on a pilot’s medical condition does
the FAA receive? Is it a large number or is it rare that someone
anonymously reports a medical condition to the FAA of a pilot?

Dr. TILTON. Sir, I wouldn’t say it is—it is not every day, but it
is not rare, either. We get several anonymous reports yearly, and
what we do with those reports is we immediately go out to that air-
man and we acknowledge that we have information that may affect
that airman’s privileges, and we ask them for more information. Of
course, with an anonymous report, sometimes we find out it was
somebody who had some kind of reason, an ex-wife or something,
and that does occur occasionally. But we do take action; we ask for
more information. Sometimes we get family members saying, you
know, my husband is 86 years old and I am really concerned and
I don’t want to do anything about it myself, but I would really like
you to do something. We will pursue that; we will ask for more
medical information to see if there is substance. If there is sub-
stance, we take action.

Mr. CosTELLO. Last question. I think we all recognize that some
pilots have intentionally failed to disclose information on their ap-
plications and others inadvertently leave off, omit, or fail to report
either medication or other debilitating illnesses. Both the IG and
AOPA have suggested that there should be an amnesty period be-
fore we begin to do the match-up, the matching program, and I just
want your comments, Mr. Sabatini and Dr. Tilton. Do you believe
that we, in fact, should proceed with an amnesty program? Please.

Mr. SABATINI. I believe a grace period would be an appropriate
action to take, but I would caution so that we all understand. In
those circumstances where someone were to reveal a medical condi-
tion that would be disqualifying, we would still take the appro-
priate revocation action of that medical certificate, even though
they came forward voluntarily and revealed that condition. In other
circumstances we would not pursue any punitive action.

Mr. COSTELLO. The Chair thanks you, Mr. Sabatini, Dr. Tilton,
Dr. Garber, and Mr. Scovel, for your testimony today, and we look
forward to following up on this important issue with the FAA as
they move forward to implement this program. We thank you, and
the first panel is dismissed.

We would ask the second panel, consisting of one witness, to
come forward, please.

Let me recognize and introduce our sole witness on the second
panel and let Members know, and the first panel know, of course,
as always, that there are questions that we will submit both for the
first panel and Mr. Boyer, as well, in writing for the record. So we
want both Members and witnesses to know that.

We recognize now Mr. Phil Boyer, the President of the Aircraft
Owners and Pilots Association, for his testimony. And let me say,
before you present your testimony, Mr. Boyer, we greatly appre-
ciate both you and your organization taking this issue very seri-
ously and coming up with a four-point plan to address the issue,



23

and we look forward to hearing your testimony and hearing you ex-
plain what that plan is about.

TESTIMONY OF PHIL BOYER, PRESIDENT, AIRCRAFT OWNERS
AND PILOTS ASSOCIATION, FREDERICK, MD

Mr. BOYER. Well, thank you, Mr. Chairman. Just before starting,
not exactly the appropriate place, but I would like to thank you,
your leadership, the Committee, Ranking Member Petri for a really
sane approach to financing the entire FAA, not just the section we
are talking about here. You have our undivided support of all of
our membership for H.R. 2881.

You know about us, 412,000 members. That is two-thirds of all
of those certificates that were reported earlier. And, in the main,
many of these are the private pilots that we were talking about.
The organization has always taken medical services very, very seri-
ously. As a matter of fact, there are about 30,000 member contacts
a year, 13,000 of those by phone that we answer. So it is a good
example of industry and the industry self-policing itself. We even
cover non-members. We talk about medical action in magazines
and in our electronic publications, including the website.

Let me tell you—and pardon me, Mr. Graves, for talking about
something you know about—a medical certificate is a pilot’s most
prized possession. It is sacred. I mean, getting a license is one
thing, but let’s not forget, you must be medically certified to be in
one of these categories that we are talking about. Therefore, when
ramp checked or anything else, a pilot has to have not only the
original license of issue, but also that medical certificate, and since
9/11, through the actions of our group, a photo ID.

Once again, pardon me, Sam, but just to clarify, there are three
levels of medical certification. The third class, that is somebody
who flies not for hire, generally taking a family, a business asso-
ciate, somebody who knows them up; not, as was mentioned, some-
body who is flying or taking up in law enforcement. That is good
for three years except, for most of us over 40, for two years we go
to the doctor. And, actually, there is a proposal and a ruling right
now on the docket that would—a notice of proposed rulemaking
that would extend that period to five years. It is an example of our
talking about an issue that is constantly changing. The technology,
the medicines really do need to be looked at, and not stay with
rules from 1940 or earlier, when we are looking at what we certify
and what we don’t certify; and, as we all know, that brings us a
lot of longevity.

The second class medical, which is the first place in which you
would fly for hire or carry passengers, is used for the commercial
pilot certificate. It is good for one year. And then the airline pilots
that we were talking about have to go for a medical—and the cor-
porate aircraft—every six months. And this rulemaking I talked
about is being proposed to extend that to one year.

One thing that wasn’t brought up that I think is very, very inter-
esting and should be considered as we talk about that is the FARs
continue to emphasize that the pilot must determine that he or she
is healthy to fly before every flight. And it is a violation of the
rules—whether you are taking an antihistamine, a prescription
drug, or whatever—if you are not self-certifying before flights. And
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those of us who have flown many times know bad cold, maybe an
injury to the foot or something that might affect a rudder pedal is
a reason we might have another pilot onboard flying our plane.

Just to look at the misconception out there is—you heard a lot
of statistics. In the end, we are dealing with reasonable people who
don’t want to go out and kill themselves and their family; a very
conservative group of people who will ground themselves before
flights when they are taking a medication or have some other kind
of medical situation; and medical incapacitation is rare. One-quar-
ter of one percent of all accidents are due to medical incapacitation.

Now, you heard larger numbers than that, but that would be like
me looking at somebody who had 50 stab wounds, was obviously
killed, and then we examined that individual and found that they
may have had a plaque buildup in their arteries. The real reason
were those 50 stab wounds. The plane ran out of fuel or this or
that. But, once again, you heard that word “possibly.” The actual
data shows one-quarter of one percent. And if we look at medical
fraud, five-one hundredths of one percent. Now, once again, we
don’t condone any kind of falsification of fraudulent records.

And I will tell you, in preparing for this, in talking to the Com-
mittee, and in really seeing the IG’s report, as a 40-year pilot, I
was never aware that this complicated form that Congressman
Hayes referred to—that there were these kinds of penalties if we
didn’t get something right; and I will tell you, it is not difficult to
forget that doctor’s exam that you went to. I just was thinking
about, now, where would that apply to me when I go in next April.
And, you know, I went to the doctor about four months ago for a
sore in my heel. Turned out to be a burr caused by a shoe. I might
forget that when I am going to an AME. It had nothing to do with
my flying. And that would be counted as a falsification of the
record. So we have got to understand that there are inadvertent er-
rors.

There is a question 17 on here: Do you take any non-prescription
medicines? Somebody starts filling it in and it causes you to be
kicked back if you, once in a while, take a Tylenol. Believe me, in
this job, and I am sure in your jobs, you have to take one of those
every once in a while.

One of the things I think we want to protect is, that the FAA
budget, the Civil Aviation Medical Institute is not well funded; it
is a flat budget. The people that you are looking for—Sabatini and
Tilton—to do all this fact checking are not given a great budget,
and right now many of your members probably write you and say,
“could you help me get my medical; I've put in all the paperwork
and it doesn’t come through.” That is because this area of FAA has
never been given the proper money. So if we are going to do other
things, let’s make sure the FAA has the budget to do them.

And I think the four-point plan that we have outlined—and I am
not going to take a lot of time on it because, actually, you are
aware of it in my testimony and it has been spoken to already, but
we ought to have a warning on the form, a public disclosure that
the data will be shared with public agencies. Let’s face it now, se-
curity agencies are looking at this, not just the driver record. So
let’s add to that all agencies. And, you know what? In September
of 2005, when the IG report first came out, we wrote a letter to the
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FAA saying let’s do this; not waiting for this Committee to have
a hearing or anything like that.

Proactively, let’s look at identifying falsifications. So let’s say 1
had filled out that application last April and I hadn’t talked about
this little burr on the heel of my foot when I visited a doctor. Once
again, not disqualifying, but I didn’t put that I had that physician
visit. Let’s give this amnesty period we talked about for people to
clear up things like that; not that I had heart bypass surgery and
I didn’t put it in. I mean, they will have to go through the rigors
of getting back in.

And then I think one of the most important things is a data
sharing program. Let’s not put the onus on the FAA. They don’t
have the budget to do this, and it is going to slow down, it is going
to increase your e-mail and letter flow, and mine, to help pilots as
our constituents.

But the most important thing is we will help. With the size of
our publications, the size of our organization, the many ways to
reach pilots, we will get back in and talk about the changes that
will occur to the medical form. For more than four years we have
had, like Turbo Tax, a medical form online. It was referred to here
by Congressman Hayes. It allows you to go through, and if you
make a mistake or fill in a box wrong—this is before you go to the
doctor—it kicks it back and says that medication is not valid under
FAA rules, you may want to try this kind of beta blocker or some-
thing else.

For four years we tried to get the FAA to accept this form. They
spent a lot of money and now have just recently come out with
their own electronic form, so now they are saying, okay, we will ac-
cept yours. We had already spent the money and could have done
it for the FAA, but it is out there and we will promote that.

The penalties—things I didn’t know about—we would love to let
members know that, careful now, this is an important form, and
if you make a mistake on it, you could be subject to these onerous
penalties that are out there.

And the amnesty period. Anything that has to do this. Pilots are
very law-abiding people and, believe me, they don’t want to defraud
the Government. They don’t want to fly unsafely.

And I thank you very much for allowing me this time to explain
what I think would be a great program for the FAA and for AOPA
to undertake.

Mr. COSTELLO. The Chair thanks you, Mr. Boyer, and recognizes
the Ranking Member, Mr. Petri.

Mr. PETRI. Thank you. Thank you for your testimony. Obviously,
much thought and work was put into it; it was a very professional
job. I think it does remind us all that we are, in our Country, self-
governing, and that is how the system really works and works best,
and if it is driven by the people who are involved in these systems,
they have the best sense of what is working and what is not work-
ing, and also incentive to make it as effective, but also as simple
and user-friendly as possible. I hope you may be in Oshkosh. I
don’t? know if you are going to be there next week or not. Not this
year?

Mr. BOYER. Oh, I am there for two different sessions.

Mr. PETRI. Oh, you are.
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Mr. BOYER. Four days total.

Mr. PETRI. Then you know the manifestation of pride in aviation,
and in our Country, really, that is there, and it is a unique kind
of a thing in all kinds of subtle ways. So anything we can do to
help you and your association as you promote safety and, at the
same time, attempt to make this an open and accessible process for
Americans so that they have the freedom to engage in this aspect
of science and of life, we are eager to work with you on that. Thank
you very much for your testimony.

Mr. CosTELLO. Thank you, Mr. Petri.

Mr. Boyer, I had just a few questions, and you answered them
in your presentation, so I have no other questions. As you indi-
cated, we had a prior discussion several weeks ago, and you put to-
gether what I think is an action plan that is workable and makes
sense and is very reasonable. We look forward to working with the
FAA and other agencies that will be involved in the process to fol-
low up as the process goes forward.

I do believe there should be a grace period. There are many pi-
lots out there that, as I mentioned earlier, some may have inten-
tionally failed to disclose, but many, many others it is just an omis-
sion on their part that they forget to put on the form. So I believe
there should be a grace period, and I think a one-year grace period,
as AOPA is proposing, is reasonable.

So we thank you for your testimony. We thank you for your al-
ways being proactive, and that concludes this hearing.

[Whereupon, at 11:35 a.m., the Subcommittee was adjourned.]
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STATEMENT OF
THE HONORABLE JERRY F. COSTELLO
SUBCOMMITTEE ON AVIATION
HEARING ON
FAA’S OVERSIGHT OF FALSIFIED AIRMAN MEDICAL CERTIFICATE APPLICATIONS
JuLY 17,2007

» I want to welcome everyone to this hearing on the F.A44’s

Oversight of Falsified Airman Medical Certificate Applications.

» In July 2005, the Department of Transpottation’s Inspectot
General found “egregious cases” of pilots failing to disclose
debilitating medical conditions on their applications for
Airman Medical Certificates. The U.S. Attorney’s Office
prosecuted more than 40 cases, but hundreds more could

have been pursued if adequate resources had been available.

» The DOT IG made three recommendations in that report
and FAA is actively pursuing those recommendations. In

April 2007, the FAA began working to implement a strategy
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and system to coordinate with the Social Security
Administration to verify information on Airman Medical
Certificate applications. Further, the FAA is revising its
application form to explicitly ask the applicant if they are
receiving medical disability benefits. Both are important
changes and I am interested in hearing more from Nick

Sabatini and Calvin Scovell on this development.

» The FAA has some of the strictest medical requirements in
the world. By taking the necessary steps to improve the
process by establishing a way to verify medical information
reported to the FAA, we continue to ensure the safety of the

pilot and that of the flying public.

» 1 am also pleased that AOPA, the largest civil aviadon

organization in the world, has developed a four point plan of



29

action to educate pilots and to address the problem. I am

interested in hearing more about this from Phil Boyer.

» 1 have continuously said that although the United States has
the safest air transportation system in the world, we cannot
rely on or be satisfied with our past success. We must all
work together to ensure the highest level of safety for the

traveling public.

» Before I recognize Mzr. Petri for his opening statement, I
ask unanimous consent to allow 2 weeks for all
Members to revise and extend their remarks and to
permit the submission of additional statements and
materials by Members and witnesses. Without

objection, so ordered.
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Statement of the Honorable Doris O. Matsui
House Transportation and Infrastructure Subcommittee on Aviation Hearing
“FAA’s Oversight of Falsified Medical Airman Certificate Applications™
Tuesday, July 17, 2007

Thank you, Mr. Chairman. | ask unanimous consent to revise and
extend my remarks.

[Without objection, so ordered.]

Chairman Costello, thank you for calling this hearing today. This
hearing builds off your already strong record protecting the safety of
the flying public. As someone who flies frequently—as most of us
do—I appreciate your focus on making America’s airways safe and
secure.

Mr. Chairman, we are not here to debate whether or not some pilot
applicants commit fraud. This is something we already know. Some
people want to fly so badly that they will lie about their medical
history. They will commit this crime even though they know it

endangers the lives of others.

Jf__/
30 .



31

The evidence of this is right here in front of us. The Inspector
General of the Transportation Department has issued a thorough
report documenting over 3,000 cases of this kind of fraud.

People who live in my hometown of Sacramento committed some of
the most serious of these crimes. They endangered the lives of
those who flew with them ... and of those who live, work, and play
underneatbh their flight paths.

These crimes must stop. If the airways near and above my district
are being flown by people with questionable medical conditions, |
want to know about it. And | want to take action.

That is why | am encouraged that the Committee has brought this
issue to light with today’s hearing. We simply cannot allow people to
gamble with people’s lives in the air.

But this is just what pilots do when they falsify their medical airman
certificates. For pilots, lying about medical history is like making a
deadly wager, Mr. Chairman. In essence, these dishonest applicants
gambile that their health conditions will not affect their ability to fly.
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Tragically, this is not always the case. When these renegade airmen
lose their bets, the consequences can be disastrous. They can be
fatal.

I know | speak for all my colleagues when | say that we want to
address this growing problem.

Thankfully, we do not have to start from scratch. The Inspector
General has recommended a clear way forward for us to solve this
problem. These steps are a strategy we can impiement ... right now
... to help reduce the deaths and injuries caused by airman
certificate fraud.

1 would like to thank the Inspector General for providing us with such
clear recommendations. | look forward to hearing how the FAA
plans to implement these common-sense reforms. Doing so will
make our skies safer. It will save lives in my district and across our
country.

Thank you, Mr. Chairman, and | yield back the balance of my time.
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Statement of Rep. Harry Mitchell
House Transportation and Infrastructure Committee
Subcommittee on Aviation
7/1712007

--Thank you Mr. Chairman.

--The safety of airline passengers depends
upon pilots who are physically and mentally

fit to fly.

--FAA medical exams, however, rely heavily
on self reporting and as a result, many pilots

do not reveal their full medical history.
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2
--In 2005, the Department of Transportation

Inspector General uncovered “egregious
cases” of airmen lying about debilitating
medical conditions on their applications for

Airman Medical Certificates.

--Out of a sample of 40,000, the Inspector
General found 3200 holding certificates while
simultaneously receiving Social Security
benefits, including those for medically

disabling conditions.

--This is clearly unacceptable.
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--We need to ensure that pilots are not only
technically qualified to fly, but also are

physically and mentally fit to do so.

--I look forward to hearing from today’s
witnesses to learn what we can do better
protect the flying public from pilots who are

unfit to fly.

--I yield back the balance of my time.



36

STATEMENT OF ]
THE HONORABLE JAMES L. OBERSTAR ON FALSIFICATIONS OF AIRMAN MEDICAL
CERTIFICATES
JuLy 17,2007

The United States has the most complex aviation system in the world and it is
also the safest. FAA’s oversight is largely responsible for the extraordinary level of

safety seen in this country for the past 5 years.

That said, T have serious concerns that the FAA has failed to adequately
enforce a critical safety requirement in its licensing of pilots. A significant number of
certificated pilots have lied about grave medical conditions in order to get a pilots
license. FAA knows this is happening but has done nothing to catch and put a halt to

this fraud.

The FAA has some of the strictest medical fitness requirements in the world
because there is itrefutable scientfic evidence that medically unfit pilots pose a real
danger to themselves and the public. The numbers of fatal accidents caused by
medical incapacitation are low, but by FAA’s own admission in a prior rulemaking, “A
single impaired or intoxicated pilot could cause extensive and wide-spread damage to

the public through loss of life or property damage.”

The FAA requites pilots to pass pedodic examinations to determine medical
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fitness. But these exams are limited and rely heavily on self-reporting. Not all medical
conditions are going to be obvious to a doctor who is seeing a patient for the first

time. This is especially true for mental illness.

Furthermore, not all AME’s are as thorough as they should be. Results of the
2006 FAA Aerospace Medical Services Airman Customer Satisfaction Survey found
that 15 percent of airmen reported that their medical history had not been reviewed

by their AME. Of those, 79 percent had #o medical history teview done at all.

Another 4 percent reported that the AME had not done the physical exam.

Thirteen petrcent of those pilots teport no physical exam was done at alll

Extrapolating the survey results to the entire pilot population would suggest
that in 2006, 89,000 pilots did not have an AME review their medical histoties and
nearly 24,000 pilots did not have their physical exam done by an AME. Cleatly, FAA’s
medical oversight process needs improvement and this committee will continue to

investigate these issues.

In July 2005, the Department of Transportation Inspector General found what
he called “egregious™ cases of airmen lying to the FAA about medical conditions in

order to pass their medical exams. Of the 40,000 pilots in the sample, the Inspector



38

General found more than 3,200 airmen with current medical certificates that wete
simultaneously receiving Social Secutity disability pay. While the U.S. Attorney’s
Office ultimately prosecuted about 40 cases, hundreds more could have been pursued

if the US Attorney’s resources had not been constrained.

The Inspector General recommended that the FAA develop an arrangement
with Social Secutity and other disability ptoviders to target individuals who are
claiming to be physically and mentally healthy for the FAA’s purposes, while

simultaneously claiming benefits for physical or mental disabilities.

During a ten yeat petiod, FAA’s own researchers found neatly 400 fatal
accidents where pilots had potentially disqualifying medical conditions. This
represented about 10 percent of the pilots involved in fatal accidents during that
petiod. The research team found evidence of drugs used to treat mental iliness,
catdiac disease, and neurological disorders. Fewer than 10 percent of these conditions

had been reported in the pilots’ most recent medical certificate applications.

A recént NTSB study also found 327 aviation accidents in which impairment,
incapacitaton, or a medical condition were identified as causes or factors. And the
NTSB points out that this number is certainly an underestimate of the extent to which

these conditions ate factors. In many cases the evidence is insufficient to completely
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evaluate the possibility of impairment.

Despite these findings, the FAA has not yet developed a process to check for
false information on medical certificate applications. Mr. Sabatini, FAA’s top safety
official is here with us today, and has publicly called false statements on medical
certificate applications, “extremely serious.” I understand that since the March 19
committee staff report on FAA’s oversight of the medical certification process, FAA
has begun to reach out to the Inspector General and the Social Secutity
Administration to explore some possible methodologies. I look forward to hearing

more about these steps from Mr. Sabatini and Dr. Tilton today.

These efforts will be a critical first step for FAA to improve oversight of its
medical certification process. Even if FAA samples only 1 percent of the
certifications cach year, the fear alone that your number will be called -- will be a

powerful incentive for pilots to be more forthcoming about their medical conditions.

I look forward to hearing from all of our witnesses today.
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Good morning, Chairman Costello and Congressman Petri. Thank you for the
opportunity to testify today on falsified pilot medical certificates. | am Phil Boyer,
President of the Aircraft Owners and Pilots Association (AOPA).

AOPA is a not-for-profit individual membership organization of more than 412,000
pilots. AOPA's mission is to effectively serve the interests and needs of its
members as aircraft owners and pilots, and establish, maintain, and articulate
positions of leadership to promote the economy, safety, utility, and popularity of
flight in general aviation aircraft. Representing two thirds of all pilots in the United
States, AOPA is the largest civil aviation organization in the world.

AOPA's Efforts to Help Pilots With FAA Medical Requirements

In speaking on the important issue of faisified pilot medical certificates, | am
relying on our experience and expertise garnered from assisting pilots in
complying with Federal Aviation Administration (FAA) medical standards and
requirements. The association has a team of four Medical Certification specialists
that work directly with pilots, answering more than 30,000 inquiries a year on the
FAA's medical certification process. Qur Medical specialists coordinate closely
with the FAA Aeromedical Division in Oklahoma City and with the Office of
Aerospace Medicine in Washington to ensure that the information provided to
members is accurate and comprehensive.

AOPA also advocates for changes to FAA medical standards and policies as
advancements are made in medicine and technology. This assists the agency in
keeping the medical requirements current and reflects changes made by the
medical profession. In addition to our team of experts, pilots may also access
AQPA’s Web site, (www.aopa.org) for detailed information on FAA medical
requirements (refer to attachment A).

An important part of this Web-based information is AOPA’s TurboMedical
interactive online tool designed to help pilots complete the FAA Airman Medica!
Application (Form 8500-8 Application for a Medical Certificate). TurboMedical
provides information on medical conditions and medications based on answers
supplied by the applicants and informs pilots of the additional information that may
be needed at the time of their next medical application (refer to attachment B).

FAA Medical Standards Ensure Highest Levels of Safety

The FAA uses a three-tiered system of medical certificates, First class medicals
are the highest level of medical review that must be renewed every six months,
required only for airfine pilots (captains). Second class medicals are required for
pilots engaged in other commercial operations, such as air charter operations and
require a physical exam and renewal every year. Private pilots, who are not
permitted to accept compensation for flying are required to hold a third-class
medical certificate from the FAA. The third-class medical certificate is valid for 36
calendar months if you are under 40 years of age and 24 calendar months if you
are 40 or older.
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To obtain a medical certificate, you must complete an official FAA application form
{FAA Form 8500-8 Application for a Medical Certificate) and pass a physical
examination administered by an FAA-authorized aviation medical examiner.

In addition fo holding a medical certificate, FAA regulations require pilots to self-
certify prior fo every flight that they are healthy and able to safely operate the
aircraft. Federal Aviation Regulation 61.53 requires a pilot who "knows or has
reason to know of any medical condition that would make the person unable to
meet the requirements for the medical certificate necessary for the pilot operation®
to self-ground.

The combination of FAA medical cettificates and regulatory standards for being “fit
to fly" has resulted in medical incapacitation being a rare cause of accidents. As a
group, pilots are reascnable people who exercise conservative judgment in
interprating the regulations and exercising piloting privileges prior to each flight,
including grounding himself or herself if they feel that they cannot safely act as
pilot in command. According to statistics compiled by the AOPA Air Safety
Foundation, accidents resulting from medical incapacitation are so rare that they
only account for a quarter of one percent of all accidents between 1995 and 2004.

AOPA Does Not Condone False Statements On A Pilot’s Medical Application
Let me be clear, AOPA does nhot condone false statements or omission of known
disqualifying medical conditions on the FAA Form 8500-8 Application for a Medical
Cettificate. The FAA and Justice Department can and do impose severe penalties
on those who fraudulently misrepresent their medical histories when completing
the FAA Form 8500-8. The form clearly states, "Whoever knowingly and willfully
falsifies, conceals, or covers up by any trick, scheme, or device a material fact, or
who makes any false, fictitious, or fraudulent statements or representations, or
entry, may be fined up to $250,000 or imprisoned not more than 5 years, or both.”

For many pilots, a periodic visit to the aviation medical examiner to renew their
medical certificate is a routine ritual that goes hand in hand with the privilege of
flying. Complacency sometimes fosters carelessness, and can result in an
inadvertent or unintentional omission on the Form 8500-8 of what the FAA may
consider pertinent medical information. Yet, these mistakes do not warrant FAA
enforcement actions or criminal charges.

Recommendations to Address Transportation & Infrastructure Committee
Report; FAA Oversight of Falsifications on Airman Medical Certificate
Applications

In July 2005, a Department of Transportation inspector General Memorandum
noted the falsification of FAA airman medical certificate applications by some
Social Security disability recipients. In March 2007, the House Transportation and
Infrastructure Committee issued a report entitled, FAA Oversight of Falsifications
on Airman Medical Certificate Applications.

AOPA has developed a four-step plan to address the concems of the Committee
and Department of Transportation Inspector General regarding falsifications or

3
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omissions on medical certificate applications. This plan includes modifying the
medical application, updating airmen records, establishing a data-sharing program
and educating pilots.

First, AOPA recommends the FAA modify the Form 8500-8 Application for a
Medical Certificate by adding a statement waming pilots that information provided
can be shared with other government agencies including the Social Security
Administration. This statement would be similar fo the existing waring regarding
the checking of the National Driver Registry. In fact, following the DOT Inspector
General's investigation and Memorandum, AOPA made this request in writing to
the FAA in September 2005 (refer to attachment C).

Second, AOPA recommends the FAA establish an amnesty period of at least one
year during which airmen may avoid enforcement action if they volunteer
previously unreported information. This would encourage compliance and ensure
accurate information. Of course, this would not preclude the FAA from denying an
application or suspending or revoking a medical certificate as appropriate after
evaluating and determining the airman was medically not qualified.

Third, where appropriate, the FAA should establish a data-sharing program with
the Social Security Administration (8SA) and/or other federal agencies. The FAA
would provide other departments or agencies with a random sampling of airmen
applications for cross checking. All federal agencies and departiments involved in
any related investigations of pilots must comply with all applicable federal laws,
including those relating to personal and medical record privacy.

And fourth, AOPA will engage in a campaign to educate pilots regarding their
responsibility 16 properly reporting medical issues on their medical applications.
AOPA will also keep pilots updated on any changes in FAA policy or procedures.
This education effort will focus on: Medical fraud and the existing penalties; the
FAA Form 8500-8 including any new wording; data-sharing program with Social
Security Administration; and any amnesty period for reporting previousty
unreported events (although pilots must follow FAA required procedures
depending on issue reported).

AOPA Committed To Educating Pilots
The association will use all of its communication and staff resources in this
campaign. These resources include:

AOPA’s Medical Certification staff;
AOPA’s TurboMedical interactive online fool;
AOPA Web site (www.aopa.org), which received more than 80 million hits
in 20086.

* AOQOPA Filot magazine is a monthly publication mailed to more than 368,000
pilots, or more than 61% of the pilot population;

s AQPA Flight Training magazine is a monthly publication mailed to more
than 114,000 pilots, or more than 18% of the pilot population; and,

4
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* AOPA weekly newslestters are sent to more than 280,000 pilots, or more
than 45% of the pilot population.

Thank you for the opportunity to testify on AQPA’s four recommendations to
address falsified pilot medical certificates. We look forward to working with the

Subcommittee, the FAA, the pilots, and other interested groups to develop and
implement concrete solutions.
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Attachment A - AOPA Web site Resources

AQPA’s Pilot information Center -
Medical Certification
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AQOPA Online For Members - AOPA Pilot Information Center - Medical Certification

http://www.aopa.org/members/pic/medical/certification/index. htmi

ACPA's Pliot Information Center
WMedical Certification

in this section, find answers to questions about how a medical condition might

impact your flying privileges. information is categorized by physiology and
Includes the relevant medical standards, as well as the procedures {0 follow
for recertification, or to obtain a special issuance medical certificats,

Introdugction to the
Airman Medical
Certification
Progess

Find information on
airman medical
standards, special
issuance medicals,
AASIs, conditions
warranting self-

grounding, and more.

Bone and Joint
Includes information
on arthritis and
musculoskeletal
conditions.

Cancer

Many pilots recover
from cancer and
regain flying

© privileges, Find out
more here.

Ear, Nose, Throat,
and Equilibrium
Read the medical
standards for hearing,
as well as information
on cochlear implants,
Eustachian bypass,
and motion sickness.

Endogrine System
includes information
on diabetes and
thyroid conditions.

Gagtrointestinal
GERD, hepatitis,
colitis, Crohn's
disease and more are
covered here.

Heart and
Circulatory Systers
Read how to get

heart-related
problems.

recertified after having

Immung System

< HIV and related

conditions are

@ Included in this
" section,

This section covers
ADD/ADHD,
depression,

. psychological
evaluation, and
substance abuse.

' Neurological

~ Read about migraine

headaches,
cerebrovascular
disease, and strokes.
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AOPA Online For Members - AOPA Pilot Information Center - Medical Certification

Sieep Disorders
Find out what you'll
need to do to get your
_ medical renewed if

« you have sleep

" apres.

Pulmonary

Read how you can
keep your medical
certification if you
have asthma,
allergies, or another
lung-related condition.

Substance Abuse Urclogy (includes

Here are the

guidelines for Read how to be

certification if you recertified after having

have a history of kidney stones

aleohol or drug- removed, o affer a

related problems. successiul kidney
transplant.

. Vision
Color vision, glaucoma, and LASIK surgery are all covered
here.

Updated Tuasday, September 28, 2006 3:22:11 PM

©1995-2007 Aircraft Owners and Pilots Association

httnfhwrww anns arsimemhercloicimedical/rerificationf/indey htmI?PR TIUNT
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AQOPA Online For Members - AOPA Pilot Information Center - Medical Certification

http://www.aopa.org/members/pic/medical/certification/introduction/index.htm!

AQPA's Pliot Information Center
Medical Certification—Introduction o
the Airman Medical Certification

Process

The airman medical
standards are
minimum standards,
For that reason, the
FAA develops
certification policies
that include baselines
for different medical
conditions.

First, Second, and
Third Class Medical

Certificates
. The FAA issues three
. classes of medical
certificates. Find out
more here.

Comparison of
Classes of Medical
Standards

This table shows ata
glance the
differences among

the three classes of
medicals.

Medical

Cartification

There are 15 medical
conditions that are
specifically
disqualifying, but you
may be able to geta
medical certificate
under what's known
as a special Issuance
authorization.

Special Issuance
(AASI), makes
renewal easier for
certain low-risk
medical conditions.

Certification T

Find outhow to
minimize problems
with the medical
certification process.

Duration of Medical
Certificate

How long is your
medical certificate
valid? Find out here,
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AQPA Online For Members - AOPA Pilot Information Center - Medical Certification

Following any Helps you find the
surgery or contact information
hospitglization the i Tor submitting your
FAA noeds to see medical records.
your medical records.

. Whatls a Status

. Find out what your
treating physician

$t Authorization
W @ Lettor Interpratation
! Read a sample letter
. of special issuance
- *’y’f& authorizagg:) t:at should include ina
e v includes ‘s status report on your
explanation of what it medical condition.
means.

Updated Tuesday, September 26, 2006 3:24:34 PM

©1995-2007 Alrcraft Owners and Pilots Association
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Attachment B - AOPA’s TurboMedical®
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AQOPA Online For Members - AOPA Pilot Information Center - Medical Certification

hitp://www.aopa.org/members/pic/medical/turbomedicai/index. html

ADPA's Pliot Information Center e k}
TurboMedical®: Know before you go Main
what to expect at your next medlcal .
examination

TurboMedical® is an educational  © ’ & Meétca% Corification :
tool designed to be used as . , o
preparation for compleling the
actual FAA medical application . ~ ined
before you repart for an FAA » F Hoan AME ,,,_J
physical examination.

. Hlediona Fidil |
Many pilots don't realize they may - - B Sufgémﬁ : |
have a problem getting their i J (-

maedicals until they are faced with
a questioning at the aviation
medical sxaminer's office. Some
medications are not acceptable to . | |
the FAA, and some reported e Meieal Nove
conditions can require supporting documentation, -

§;,@ TurboMedicel

AOPA has developed this interactive medical application in an effort to help
our members identify potential problems before the visit to the AME.
TurboMedical® asks the same questions as the FAA Form 8500-8, the
application for Alrman Medical Certificate (and Student Pilot Certificate) that
you fill out to obtain and renew your medical cerlificate. By Using this
interactive form you can find out if a current medical condition, or prescription ;
maedication may be a problem with the FAA. It's belter to know beforehand, so q e ~
you can take appropriate actions before vour doctor visit. B Elio Soan Bl

:
5

O St A AR I N R B

The TurboMedical® program presents the items on Form 8500-8 one at a B Lretueniy 9\539‘3
time, As you answer each ftem, your answers are checked against acceptable Lschong

FAA standards. If there is a problem (for instance, if you are taking a e
medication that the FAA will not approve), the program will tell you.

B Medieal tome .

i
il B GRS IIRR.

After you have finished completing the form, save your answers and print a
copy. Take it with you to your appointment with your medical examiner. Your Additional Medical.
AME can now submit the hard copy of TurboMedical® as a substitute for the B Reaouices E
FAA 8500-8. You will need to sign the TurboMedical form in the presence of HEESSSESS s
the AME or a member of the AME staff, and the front copy of the 8500-8 will

be stapled to the TurboMedical® application and mailed to the FAA. if you

have questions, please call the AOPA medical staff, 800-USA-AOQPA (872-

2672)

Updated Tuesday, February 27, 2007 1:125:32 PM
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SN AIRCRAFT OWNERS AND PILOTS ASSOCIATION

421 Aviotion Way » Frederick, MD 21701-4798
Telephone (301) 695-2000 « Fax (301) 695-2376
WWAW.C0PQ.0Y

September 1, 2005

Jon L. Jordan, MD

Federal Air Surgeon

Office of Aerospace Medicine, AAM-1
800 Independence Avenue, SW
Washington, DC 20591

Dear Dr., Jordan:

With this letter, the Aircraft Owners and Pilots Association (AOPA} requests that the Federal
Aviation Administration (FAA) amend its current medical application form to clearly disclose to
airmien, that the information provided on the form can be sceessed by other federal agencics,
including the Social Security Administration {SSA), for law enforcement purposes. While the
current application contains a vague Privacy Act disclosure statement, it lacks specificity. AOPA is
advocating for a simple and direct staternent as to how the Privacy Act applies 1o the individual,

This request stemns from a recent law enforcement initiative that took place in Northern California.
In July of 2003, the Department of Transportation Office of Tnspector General {DOT-OIG) and
Social Security Office of Inspector General (S88A-0IG), citing safety and security concems,
initiated a joint investigation to identify pilots misusing Social Security disability benefits.

While AOPA does not condone pilots who make false statements or omit known medical condition
when applying for a medical certificate, we are very concemed that inadvertent or unintentional
omissions during the medical application process could lead to unwarranted cerfificate actions or

crimninal charges,

For these reasons, it would be good public policy to revise the medical application to include more
detailed information about the uses of the data that the airman provides, for reasons of overt faimess
and avoidance of unintentional omissions.

Sincerely,

Luis M. Gutierrez
Director, Regulatory and Certification Policy

Member of internarionol Council of Aircraft Owner and Pliot Associalions
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H.S. House of Representatives
Committee on Transportation and Infrastructure

James L. Obeestar TWashington, DL 20515 Fobn L. fica
Ehaivman Ranking Bepublican Member
David Heymsfeld, Chief of Staff ]UIY 3 l > 2007 James W. Ceon 11, Republican Chuef of Staif

Ward W. McCarragher, Chief Counsel

Mr. Phil Boyer

President

Aircraft Owners and Pilots Association
421 Aviation Way

Frederick, MD 21701

Dear Mr. Boyer:

On July 17, 2007, the Subcommittee on Aviation held 2 hearing on “FAA’s Oversight of
Falsified Aitmen Medical Certificate Applications.” Attached you will find additional questions that
the Subcommittee would like you to answer.

I would appreciate your response within 14 days so that they may be included in the hearing
record. Please send your response to: Leila Kahn, 586 Ford House Office Building, Washington,
DC 20515. Due to delays in the receipt of mail in the mail screening process, 1 also request that
you email and/or fax your response to Ms. Kahn at Leila. Kahn@mail house.gov and (202) 226-
6012. Should you have any questions ot concetns, you tmay reach Ms. Kahn at (202) 226-4697.

Sincerely,

]erry . Cos omas E. Petsi
ankmg Member
ubco ttee on Aviation Subcommittee on Aviation
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AVIATION SUBCOMMITTEE HEARING ON “FAA’S OVERSIGHT OF FALSIFIED AIRMAN MEDICAL
CERTIFICATE APPLICATIONS”
QUESTIONS FOR THE RECORD
JuLy 17,2007

1. In your testimony you state, where appropriate, the FAA should establish 2 data-sharing
program with the Social Security Administration and/ot other federal agencies. What would

you consider “appropriate”™?

2. Inarecent FAA survey, 15 percent of aitmen reported that an AME did not review their
medical history. Of those, nearly 80 percent said no medical histoty review was done at all.
Another 4 percent reported that an AME did not conduct the physical exam. Of those
responses, 13 percent said there was no physical exam. Have you done any similar survey of
your members?

3. Do you have any sense of whether these findings are representative of the AME review
process?

4. In your testimony, you suggest an online application, “TurboMedical” fot medical
certificates similar to the IRS tax software TutboTax. Could you please elaborate a little
more on how TurboMedical works, how it could streamline the process, and when it could
be implemented?

5. While intentionally lying on the form is a criminal act, I’m not intetested in prosecuting
pilots who make honest mistakes on their application form. What changes to the paper
form does AOPA recommend to temove uncertainty and confusion from the form?

6. The FAA has proposed a rule-making that would extend the duration of first- and third-class
medical certificates for individuals under the age of 40 to reflect a more appropriate interval’
for younger aitmen. Do you support this regulatory action?
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> AIRCRAFT OWNERS AND PILOTS ASSOCIATION
421 Aviation Way » Frederick, Maryland 21701-4798
Telephone (301) 695-2020 » Fax (301) 695-2375

phil.boyer@aopa.org

Phil Boyer
President

August 10, 2007

The Honorable Jerry F. Costello
Chairman

Subcommittee on Aviation

U.S. House of Representatives
Washington, DC 20515

®
Chairmang ello:

Thank you for the opportunity to testify at the Subcommittee on Aviation’s
July 17, 2007 hearing regarding the “FAA’s Oversight of Falsified Airmen
Medical Certificate Applications.” In the interest of safety, the Aircraft Owners
and Pilots Association (AOPA) supports the Committees efforts to ensure that
pilots adhere to Federal Aviation Administration (FAA) medical standards.

Please find attached, answers to the questions that the Subcommittee sent to AOPA
“on July 31, 2007. I trust that these answers will belp the Committee in addressing
this important issue.
Sincerely, } - (
st :
onl A//F " 7/%/ [t
Phil Boyer l

Attachment )

Member of International Council of Aircraft Owners and Pilots Associations
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Aircraft Owners and Pilots Association {AOPA) Response to Additional Questions
from House Aviation Subcommittee July 17, 2007 Hearing on FAA's Oversight of
Faisified Airmen Medical Certificate Applications

1. Subcommittee Question: In your testimony you state, where appropriate, the
FAA should establish a data-sharing program with the Social Security
Administration and/or other federal agencies. What would you consider
“appropriate™?

AOPA Reply: “Where appropriate” refers to the principle that the information collected
by any data-sharing program is legal under existing state and federal laws. Also
important, is collection of the information that could nof be obtained through the already
existing medical certification process, and it provides useful and necessary information
that would have a direcf bearing on the issuance of an FAA medical certificate.

Paramount in any data-sharing program is properly notifying the medical certificate
applicant that the data will be shared.

2. In a recent FAA survey, 15 percent of airman reported that an AME did not
review their medical history. Of those, nearly 80 percent said no medical
history review was done at all. Another 4 percent reported that an AME did
not conduct the physical exam. Of those responses, 13 percent said there
was no physical exam. Have you done any similar survey of your members?

AOPA Reply: Our association has not conducted any surveys that directly ask about
the AME’s review of the applicant's medical history or the physical exam. However,
based on AOPA’s experience in handling approximately 30,000 pilot medical inquiries
each year and assisting more than 2,000 pilots through the medical special issuance
process annually, it is clear pilots are receiving a physical exam and an AME review of
their medical history.

3. Subcommittee Question: Do you have any sense of whether these findings are
representative of the AME review process?

AOPA Reply: Given the feedback the association receives from pilots seeking FAA
medical certification, these survey findings are surprising. Pilot feedback to AOPA
indicates that pilots take the medical certification process very seriously and work to
ensure that they are meeting the regulatory requirements of the FAA, including
receiving a proper review of their medical history by an AME.
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4. Subcommittee Question: In your testimony, you suggest an online application,
“TurboMedical” for medical certificates similar to the IRS tax software
TurboTax. Could you please elaborate a little more on how TurboMedical
works, how it could streamline the process, and when it could be
implemented?

AOPA Reply: Developed in 2001, AOPA's TurboMedical was designed to help pilots
fully understand the FAA’s medical regulatory requirements and camply with the
Federal Aviation Regulation certification process.

TurboMedical does this by covering the same questions as the FAA Form 8500-8, that a
pilot would fill out to obtain or renew their FAA medical ceriificate. The ACPA
TurboMedical program presents the items on Form 8500-8 one at a time. As the
medical applicant answers each item, the answers are checked against the acceptable
FAA standards. The program flags any answers that would require follow-up or
additional information from the pilot's treating physician. By completing TurboMedical
prior to the FAA physical examination, the applicant knows if any additional
documentation is needed and will have time to obtain that information before the
medical exam. The applicant can also save their answers and bring a printed copy of
the TurboMedical form to their AME.

The FAA has developed its own online medical application called MedXPress. The two
big differences between MedXPress and TurboMedical are that the MedXPress form
can be submitted online {no paper copies are necessary) and MedXPress does pof
identify medical conditions that require additional documentation from the applicant.

It is important that pilots be permitted to file AOPA TurboMedical forms electronically
with the FAA, as is currently allowed with MedXPress. Doing so would increase the
number of complete medical packets presented to the AME at the time of the physical,
thus decreasing the processing time for pilots with medical conditions that require
supporting documentation from their treating physicians.

5. Subcommittee Question: While intentionally lying on the form is a criminal act,
Pm not interested in prosecuting pilots who make honest mistakes on their
application form. What changes to the paper form does AOPA recommend to
remove uncertainty and confusion from the form?

AOPA Reply: The guestions listed in Area 18 of the medical application form, titled
“Medical History”, should be better defined to remove any ambiguity from the questions.
Currently, some of these questions could be interpreted to include both minor and major
medical conditions. For example, question 18 C, asks “Have you ever in your life
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been... unconscious for any reason?” If an applicant was administered anesthesia
during wisdom teeth removal should they check “yes” to this question because
technically they were unconscious? Or does this question only apply to a sudden,
unanticipated episode of unconsciousness? While the TurboMedical program guides
pilots through these questions, rewording Area 18 would help the pilot community better
understand what they are being asked to report.

The medical application form should be madified to alert pilots that the information
provided on the form could be shared with other government agencies such as the
Social Security Administration. The instructions and statements in Area 20 should be
modified to include language about this possible information sharing. The inclusion of
this warning statement should be similar to the existing statement regarding the
National Driver Registry cross check and must be displayed in a prominent iocation on
the form.

Lastly, the “Notice” section of the medical application, which discusses the possible
penalties for knowingly making false statements on the form, should be relocated to the
top of the form and the size of the text should be enlarged. These changes will give this
section more prominence and make it more obvious to applicants.

6. Subcommittee Question: The FAA has proposed a rule making that would
extend the duration of first- and third-class medical certificates for individuals
under the age of 40 to reflect a more appropriate interval for younger airmen.
Do you support this regulatory action?

AOPA Reply: AOPA supports the extension of the duration of the first- and third-class
medical certificates and stated so in comments submitted on June 11, 2007 to the
FAA's Notice of Proposed Rulemaking (Docket No. FAA-2007-27812). The extended
duration would only be valid until the pilot reached their fortisth-birthday. The FAA
should expand the scope of the proposed change based on an analysis of the age 40
break point.

An analysis of the AOPA Air Safety Foundation’s Accident and incident database
reveals that an extremsly low number, 1.2 percent, of accidents had any medical factors
contributing to the accident, and the accidents caused by medical incapacitation were
not attributable to conditions that could have been identified or predicted by an FAA
physical examination.
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National Transportation Safety Board
490 L’Enfant Plaza, SW
Washington, D.C. 20594
(202) 314-6000

Mitchell A. Garber
Medical Officer
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Testimony of
Mitchell A. Garber, M.D., M.P.H., M.S.M.E.
Medical Officer
National Transportation Safety Board
before the
Committee on Transportation and Infrastructure
Subcommittee on Aviation
U.S. House of Representatives
“FAA’s Oversight of Falsified Airman Medical Certificate Applications”
July 17, 2007

Good morning Chairman Costello, Ranking Member Petri, and Members of the
Subcommittee. Thank you for allowing me the opportunity to present testimony on behalf of the
National Transportation Safety Board regarding FAA’s Oversight of Falsified Airman Medical
Certificate Applications. It is a privilege to represent an agency that is dedicated to the safety of
the traveling public.

On June 17, 2002, a commercial-rated pilot performing wolf survey flights under contract
to the Michigan Department of Natural Resources descended at high speed into terrain.
Examination of the wreckage revealed no anomalies. The pilot had multiple serious medical
conditions, including coronary heart disease requiring angioplasty and bypass surgery, disease of
his heart valves, congestive heart failure, abnormal heart rhythms and diabetes requiring insulin
and oral medication. The pilot and his personal physician--who had flown the pilot back from
his hospitalization following his initial heart attack and who later became his Aviation Medical
Examiner (AME) for many years--had concealed from the Federal Aviation Administration
(FAA) information regarding the pilot's conditions on seven applications for Airman Medical
Certificates. The pilot’s physician had denied knowing the pilot when the FAA was
investigating a report that the physician was treating him for these conditions. At the time of the
accident, the pilot’s physician had been decertified as an AME for failure to complete required
training, and the pilot did not have a current medical certificate, having been deferred for
certification by a new AME who noted some abnormal heart rhythms on examination. The
Safety Board concluded that the accident was caused by the incapacitation of the pilot and that a
contributing factor was the pilot and his physician providing false information on the pilot's
medical applications

1 would like to review some data regarding the extent to which we see issues such as
these in our investigations. A recent staff review of over 20,000 aviation accidents investigated
since 1995 found 327 in which impairment, incapacitation, or a medical condition were
identified as causes or factors:

e 61 involved over-the-counter medications, primarily antihistamines like
diphenhydramine, also commonly known by the trade name Benadryl,
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e 84 involved prescription medications (primarily anti-anxiety medications, painkillers, and
a few older antidepressant medications and anti-psychotic medications);

e 52 involved illicit substances and 73 involved alcohol;
e 106 involved some sort of identified or suspected medical condition; of these —
1. 15 had no current medical certificate (2 were gliders and none was required);

2. In 13 with a current medical certificate, it was established that the pilot was not
aware of the condition;

3. In 38 with a current medical certificate, it was not established that the pilot was
either aware or unaware of symptoms of the condition prior to the flight (this
includes 21 accidents attributed to an acute condition — heart attack, stroke,
gastrointestinal distress, etc.);

4. In 40 with a current medical certificate, it was established that the pilot was aware
of the condition:

e In 10 of these, the condition had been fully reported to the FAA;

e In 26 of these, the pilots had either not reported any information or had
reported incomplete information regarding their condition to the FAA at
the time of their most recent medical certificate.

It is important to note that these numbers are certainly an underestimate of the extent to
which this issue is involved in accidents. The NTSB judiciously uses its subpoena authority to
obtain personal medical records only when evidence already exists--usually from autopsy or
toxicology reports or from the nature of the accident--to suggest medical involvement. In many
cases, there is insufficient evidence available to completely evaluate the possibility of
impairment or incapacitation.

The NTSB is fortunate to benefit from the resources of the FAA toxicology laboratory at
the Civil Aerospace Medical Institute, likely the finest toxicology laboratory in the world for
analysis of specimens from accident investigations. We are, therefore, confident that we are
finding most reasonably detectable medications and other drugs of relevance in samples
submitted to the laboratory, and we are often able to determine that the pilot used a specific
substance in the hours or days preceding the accident.

It is our experience, confirmed by FAA studies, that most medications found on
toxicology evaluation, even those routinely approved by the FAA for use by pilots, are not
reported on the most recent applications for airman medical certificates of accident-involved
pilots. It is frequently not possible to definitively determine when these medications were
started, or what the condition was for which they were taken. Based on the cases in which such
determinations could be made, however, it seems likely that the use of many if not most of these
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medications was concealed from the FAA., In most cases, the medications themselves are
unlikely to have impaired the pilot, and were not determined to be related to the cause of the
accident.

Though it was not possible in most cases to determine the reasons for which medications
were used, the medications that were found to be relevant to accident causes were most
frequently those commonly utilized for the relatively short-term treatment of conditions such as
allergy symptoms, anxiety, and pain.

In a number of cases, potentially addictive prescription medications were found at levels
well in excess of normal therapeutic concentrations, strongly suggesting the possibility of
substance dependence. Alcohol and illicit substances are also found in more than a third of the
accidents deemed to result from impairment or incapacitation. The alcohol levels in alcohol-
involved accidents are most commonly many times higher than the FAA’s limit for operating an
aircraft, strongly suggesting the possibility of alcohol dependence in most alcohol-involved
accidents. The NTSB has identified a number of alcohol or illicit substance related accidents in
which prior evidence of substance dependence was available to the FAA.

The Safety Board notes that it is, of course, possible for a pilot to fly without medical
certification, as was the case for the pilot in the accident presented, even though he was being
employed by a State agency at the time of his accident. Ramp checks on pilots not involved in
commercial passenger operations are infrequent, and FAA inspectors have limited authority to
physically enforce flight restrictions at any rate. Pilots under many circumstances, such as
balloon pilots, glider pilots, and now sport pilots, are able to fly without obtaining a medical
certificate.

The Safety Board also notes that it is often difficult, even with the Board’s investigative
authority, to definitively identify cases of falsification on application for medical certificates. It
is necessary to first identify the existence of a condition or medication, establish that it would
have resulted in substantially different answers on the pilot’s most recent application for medical
certificates, and prove that the condition or medication was present at the time of the most recent
application, as there is no requirement for reporting such conditions or medications in between
examinations.

The FAA permits anonymous reporting of medical conditions in pilots and frequently
conducts independent investigations of such reports, as in the case for the accident presented. As
noted for this case, however, it is still possible for the condition to be concealed, particularly
when a physician can be persuaded to lie on behalf of the pilot. Even when the FAA becomes
aware of such falsification, action is frequently limited to the revocation of certifications issued,
rather than criminal prosecution, for which resources are not always available.

The Safety Board has been concerned for many years regarding the inappropriate use of
certain medications by pilots and other vehicle operators, and in 2000 issued comprehensive
recommendations on this topic to the Department of Transportation (DOT), the Food and Drug
Administration (FDA) and modal agencies to improve information provided to such operators
regarding the use of appropriate medications while engaged in vehicle operations (including
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1-00-1 through 5 and A-00-4 through —6). Although some modal agencies have taken certain
responsive actions, the overall response to date from the DOT and the FDA has been limited and
the majority of the recommendations on this topic have not been implemented.

The Safety Board has also noted that in many accidents due to a pilot’s intoxication by
alcohol, illicit substances, or large amounts of potentially addictive medications, the FAA was or
should have been aware of information that would have led them to conclude that the pilot was
substance dependent and would have restricted issuance of a medical certificate. In particular,
the NTSB has noted a number of instances in which the FAA did not request details from
identified DUI convictions in order to determine the circumstances of the violations.
Additionally, the Board has found that information available to the FAA on potentially substance
dependent pilots was often not provided to individuals evaluating the pilots for possible
substance dependence. Furthermore, the Board is concerned that, unlike other chronic
conditions, the FAA does not routinely require that pilots with substance dependence be
followed for the condition for the period that they hold a medical certificate. The Board has
recently issued several recommendations (A-07-41 to -43) to address these deficiencies.

Finally, the Safety Board notes that, unlike many other countries, and inconsistent with
International Civil Aviation Organization recommendations, there is no requirement for the
reporting of medical conditions in between periodic examinations. As noted previously in this
testimony, this significantly increases the complexity of establishing that a condition was
concealed from the FAA, since it may not have become apparent until after the most recent
medical examination. The FAA has recently proposed increasing the interval between medical
examinations for certain pilots, and the Safety Board has noted in its comments to that NPRM
that a reporting requirement between examinations would be desirable.

This concludes my prepared statement and I will be happy to answer any questions.
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.2, House of Representatives
Committee on Transportation and Infeastructuce

James L. Gberstar WWashington, BE 20515 Fobn L. Mica
Ehairman Ranking Vepublican Member
David Heymsfeld, Chuef of Staff July 31 > 2007 James W. Coor If, Republican Chuef of Staff

Ward W. McCarragher, Chief Counsel

Dr. Mitchell A. Gatber, M.D., MP.H, M.SM.E.
Medical Officer

National Transportation Safety Board

490 L’Enfant Plaza East

Washington, D.C. 20594

Dear Dr. Garber:

On July 17, 2007, the Subcommittee on Aviation held a hearing on “FAA’s Oversight of
Falsified Airmen Medical Certificate Applications.” Attached you will find additional questions that
the Subcommittee would like you to answer.

I would appreciate your tesponse within 14 days so that they may be included in the heaning
record. Please send your tesponse to: Leila Kahn, 586 Ford House Office Building, Washington,
DC 20515. Due to delays in the receipt of mail in the mail screening process, I also request that
you email and/or fax your response to Ms. Kahn at Leila. Kahn@mail house.gov and (202) 226-
6012. Should you have any questions or concerns, you may reach Ms. Kahn at (202) 226-4697.

1 [t 712—‘

erry F. Cosfello omas E. Petri
Chir ankmg Member
Subcommhittee on Aviation Subcommittee on Aviation
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AVIATION SUBCOMMITTEE HEARING ON “FAA’Ss OVERSIGHT OF FALSIFIED AIRMAN MEDICAL
CERTIFICATE APPLICATIONS”
QUESTIONS FOR THE RECORD
JuLy 17,2007

1. A history or clinical diagnosis of substance dependence is specifically disqualifying for
airmen duties. Why is this? Shouldn’t it only matter if the pilot is operating an aircraft while
under the influence?

2. The NTSB has issued comprehensive recommendations to the Department of
Transportation concerning the inappropmiate use of certain medications by pilots. What are
these medications and why do you believe they are inappropriate?

3. What has FAA’s response to these recommendations been?

4. What is the level of risk posed by the falsification of airman medical certificate applications
relative to othet aviation safety risks, for instance those risks identified on the Most Wanted
List?

5. The FAA has proposed a rule-making that would extend the duration of first- and third-class
medical certificates for individuals under the age of 40 to reflect a more appropriate interval
for younger airmen. Does the accident data you see justify this change? Do younger pilots
have fewer health risks, and therefore, pose less of a safety risk as a result?
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QUESTIONS FOR THE RECORD
AVIATION SUBCOMMITTEE
TRANSPORTATION AND INFRASTRUCTURE COMMITTEE
“FAA’s OVERSIGHT OF FALSIFIED AIRMEN MEDICAL
CERTIFICATE APPLICATIONS”
JULY 17, 2007

QUESTION: A history or clinical diagnosis of substance dependence is specifically
disqualifying for airmen duties. Why is this? Shouldn’t it only matter if the pilot is operating an
aircraft while under the influence?

RESPONSE: This is most appropriately a question for the Federal Aviation Admumistration
(FAA) as they maintain the regulatory basis for disqualifying conditions. However, since the
National Transportation Safety Board has recently issued recommendations regarding substance
dependence as a disqualifying condition, this answer lays out the Safety Board’s position on that
particular condition (additional details provided in the attached June 25, 2007 recommendation
letter). Substance dependence, like heart disease, diabetes, or other disqualifying conditions, is a
chronic condition which requires lifelong treatment. Without such treatment, the risk of relapse
is high, and a pilot with substance dependence may suddenly resume use of impairing substances
(resulting in an elevated risk of operating an aircraft either while impaired by the substance or
while impaired by withdrawal from the substancé). That is not to suggest that pilots diagnosed
with substance dependence should never be permitted to operate aircrafi, omly that such
operation be contingent on appropriate treatment and follow-up, as with other disqualifying
conditions.

QUESTION: The NTSB has issued comprehensive recommendations to the Department of
Transportation concerning the inappropriate use of certain medications by pilots. What are these
medications and why do you believe they are inappropriate?

RESPONSE: The Safety Board has recommended that the Department of Transportation
(DOT) establish a list of medications that would be permitted for use by wansportation operarors
(January 13, 2000 recommendation letter attached). This recommendation is based on the
substantial mumber of accidents in which the use of a legal medication has been found to be
causal or coniributory. The Safety Board has found a wide variety of prescription and over-the-
counter medications in its accident investigations; the majority of those deterrmined to have
contributed to accidents have been anti-anxiety medications, painkillers, a few antidepressant
medications, and a mumber of over-the-counter antihistamines. To date, the DOT has not
established an approved medication list nor indicated substantive interest in the establishment
of such a list.

QUESTION: What has FAA’s response 1o these recommendations been?
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RESPONSE: The Safety Board’s recommendations to the FAA were to establish criteria by
which medications not on the DOT's approved list conld, where appropriate, be used by airmen,
and to develop and disseminate information on the hazards of using specific medications while
flying. The FAA has taken action to develop information for use by pilots regarding medication
use, but cannot take action regarding the DOT's list until such a list is in fact developed by the
DOT.

QUESTION: What is the level of risk posed by the falsification of airmen medical certificate
applications relative 1o other aviation safety risks, for instance those risks identified on the Most
Wanted List?

RESPONSE: The Safety Board has noted in its testimony that a review of over 20,000 aviation
accidents investigated since 1995 definitively identified 26 accidents that were due to deliberate
falsification of airman medical certificate applications. Our testimony also noted that this
oumber is certainly an underestimate of the extent of such involvement, as resource and data
limitations prevent the complete identification of all accidents in which undisclosed medical
conditions may have played a role, thongh the Safety Board makes every effort to collect
appropriate medical information when autopsy, toxicology, or other evidence suggests a medical
cause to an accident.

QUESTION: The FAA has proposed a rule-making that would extend the duration of first- and
third-class medical certificates for individuals under the age of 40 to reflect a more appropriate
interval for younger airmen. Does the accident data you see justify this change? Do younger
pilots have fewer health risks, and therefore, pose less of a safety risk as a result?

RESPONSE: The Safety Board has submitted comments to the FAA's rulemaking in this tegard
(June 12, 2007 letter attached for more details). The extension of the duration of medical
certificates may be appropriate, so long as certain critical issues noted in Safety Board’s
comments are addressed:

» Thongh many medical conditions are more likely 1o become apparent as pilots age,
substance dependence is most likely to first result in symptoms in younger pilots.
National Driver Regisory (NDR) inquiries, currently performed in conjunction with pilot
applications for medical certificates, may be considerably less effective at detecting
possible evidence of substance abuse and dependence disorders if the interval between
such inquiries is extended; it is therefore critical that the NPRM require policy changes to
ensure an appropriate frequency of NDR database evaluations that is no less than
currently performed

» The NPRM, if adopted, will increase the time berween the discovery of a new medical
condition and the required reporting of that condition on a pilot's application for a
medical certificate. The Safety Board believes that the proposed rule shounld follow the
International Civil Aviation Organization and European Joint Aviation Authorities
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guidelines and require that potentially disqualifying conditions be reported to the FAA in
a tmely fashion.
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National Transportation Safety Board
Washington, D.C. 20594

Safety Recommendation

Date: June 25, 2007 )
In reply refer to: A-07-41 through A-07-43

Honorable Marion C. Blakey
Administrator

Federal Aviation Administration
‘Washington, DC 20591

The National Transportation Safety Board has investigated a number of aircraft accidents
in which the Federal Aviation Administration (FAA) had information to indicate, and was or
should have been aware, that the pilot had a history of substance dependence, and in which the
pilot’s substance dependence was relevant to the cause of the accident. As a result of such
invesiigations, the Safety Board is recommending several changes in policy regarding the
evaluation of airmen with a known or suspected history of substance dependence.

Records of Offenses

The FAA defines substance dependence (including alcohol dependence) as “evidenced by (A)
increased tolerance, (B) manifestation of withdrawal symptoms, (C) impaired control of use, or (D)
continued use despite damage to physical health or impairment of social, personal, or occupational
functioning” [14 Code of Federal Regulations (CFR} 67.107(a)(4)(i), 67.207(2)(4)(i), and
67.307(a)(4)(i)]. A history or clinical diagnosis of substance dependence is specifically
disqualifying for airmen duties, except under certain circumstances described later in this letter.
The PAA requires that airmen report a history of substance dependence (including aleohol
dependence) on each Application for Airman Medical Certificate. The FAA also requires that
airmen report any convictions involving driving while intoxicated by, while impaired by, or while
under the influence of aleohol or a drug and any convictions or administrative actions resulting in
the denial, suspension, cancellation, or revocation of driving privileges or resulting in artendance at
an educational or 2 rehabilitation programn; the FAA also performs a National Driver Register
(NDR) inquiry to verify that all relevant convictions are in fact reported. The FAA does not,
however, routinely obtain arrest reports or court records for drug or alcohol-related offenses
identified through required selfreporting or through routine NDR searches, and details regarding
the circumstances of the offense(s), including blood alcohol and driver behavior at the time of the
offense, are not included in the NDR database. Such details are generally provided by the pilot and
are not always verified by the FAA. As with other symptoms that may indicate serious disease (for
example, chest pain as a symptom of coronary artery disease), objective details of such offenses
may be necessary to determine if an offense is a symptom of substance dependence.

7893
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For example, iz a tecent accident investigated by the Safety Board,' the pilor had
previously reported a DUI conviction to the FAA, but the FAA did not obtain records of that
offense. The Safety Board subsequently obtained the arrest records, which noted that the pilot
had a blood alcohol level of 0.28 percent more than an hour after his traffic stop. The records
also detajled that the pilot had been actively controlling his vehicle, was completely conscious,
and was conversing with the arresting officer. Ata blood alcohol level of 0.28 percent, non-
tolerant individuals wonld be unconscious or nearly s0.° The fact that the pilot was able to
operate a vehicle at a level even greater than 0.28 percent (his blood alcohol level would have
dropped from the time of the traffic stop to the time of the blood alcohol testing) is evidence of
tolerance; this pilot would have met the FAA’s definition for substance dependence. As a result,
this pilot would not have been issued a medical certificate, bad the FAA considered the DUI
arrest record as part of the medical certification application process.

As noted in the Safety Board’s 2000 Safety Report, Actions to Reduce Fatalities, Injuries,
and Crashes Involving the Hard Core Drinking Driver, data reviewed by the National Highway
Traffic Safety Administration suggest that the risk of amest for driving while impaired varies
from 1 in 300 to 1 in 2,000 impaired driving trips.” It is therefore likely that an individual witha
recent conviction reported in the NDR has a history of multiple instances of driving impaired. In
addition, the Board repart notes that in many cases, drivers arrested for impaired driving are not
convicted of an impaired driving offense.

Thus, a pilot convicted of even a single waffic offense involving alcohol or drugs is
reasonably likely to bave driven impaired on a large number of occasions and may be substarice
dependent. Knowing the circumstances of such an.offense will typically be extremely helpful in
determining substance dependence accurately and in making a snitable decision about the pilot’s
continued medical certification. In addition, because police routinely query databases in addition
to the NDR during a DUJ arrest, arrest records will often include information on prior substance-
related arrests and convictions that may not be included in the NDR because many states limit
the information available through the NDR to the most recent 3 years or because administrative
action kas been taken in lien of a conviction. Court records relating to reportable convictions or
administrative actions will also often provide such additional information, even if such judicial
actions were taken in the absence of an arrest and therefore no arrest records were available.
Failure to require pilots to routinely provide such records hinders the FAA in accurately
establishing a diagnosis of substance dependence. In contrast, the FAA routinely requires p1lots
potentially diagnosed with other chronic diseases to provide detailed records and often requires
original media (such as coronary angiography films in the evaliation of coronary heart disease)
to ensure an objective assessment of the pilot’s condition. The Safery Board therefore

! See the Safety Board Aviation Accident Database at Jutp://www .nizh.vov/ntsb/query.asp: Bullhead City, Arizona,
T uly 23, 2006, NTSB accident number LAX0G6FA243.

% See, for instance, M. A. Schuckxt, Chaptcr 372, “Alcohol and Alcoholism,” in  Harrison's Principles of Internal
Medicine, 6™ edition (D. L. Kasper, E. Braunwald, A, S. Fauei, S, L. Hausor, D. L. Longo, J. L. Jamgson, and K. J.
lsselbacher eds.) (New York, MeGraw-Hill Professional, 2005).

% National Highway Traffic Safety Administration, Alcokol and Highway Safety 1984: A Review of the State of the
Knowledge (Washington: National Highway Traffic Safcty Administration), 56.
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recommends that the FAA ensure that any airman undergoing acromedical evaluation following
a traffic conviction or administrative action that is required to be reported in the FAA
Application for Airman Medical Certificate, form 8500-8, item 18v, is required to provide a
complete copy of the relevant arrest report and/or court records, and that those records are placed
in the airman’s FAA medical file prior to clinical evaluation for certification.

Records for Evaluators

The FAA requires Aviation Medical Examiners (AMEs) to defer the issuance of a
medical cextificate for pilots with a history of substance dependence or abuse.* Pilots with a
history of substance dependence or abuse who desire certification are required to submit to the
FAA a current status report from a physician certified in addictive disorders and familiar with
aviation standards. This report is a critical part of the FAA dstermination as to whether the pilot
may retain or regain a medical certificate. The physicians generaring such reports are not,
however, routinely provided a copy of an airman’s complete FAA medical record on file in the
Aerospace Medical Certification Division, and therefore are entirely dependent upon the airmen
therselves for providing details of their medical and/or legal history with regards to substance
use. In addition, airmen with potentially disqualifying medical conditions may present those
condifions in the most favorable light and may not provide evaluaiors with critical objective -
information regarding their substance use or abuse.

For example, in the investigation of a 14 CFR Part 135 accident due in part o the airline
trapsport-rated pilot’s impairment from cocaine,’ the' Safety Board found that the pilot had
previously undergone a psychiatric evaluation in which he had indicated a history of
incarceration for marijuana use only; the psychiatrist performing the evaluation concluded that
the pilot could maintain his FAA license. However, the FAA medical records noted that the pilot
had a cocaine habit and had been jailed for over 4 years following a conviction for distribution of
8 ounces of cocaine; this information was apparently not available to the psychiatrist performing
the evaluation. Similarly, in another 14 CFR Part 135 accident a few years later,’ due in part 10
another airline transport-rated pilot’s impairment (from alcohol and cocaine), the Board found
that the pilot had previously undergone a peuropsychology evalvation in which he had
specifically denied any history of alcohol abuse, and the neuropsychologist performing the
evaluation concluded that the pilot’s prognosis was quite good.  However, an outpatient
treatment center discharge summary (preceding the neuropsychology evaluation) contained in

4 «Substance sbuse™ is considered disqualifying by the FAA if it ocouss within the previous 2 years, and js defincd
by the FAA as the use of a substancc more than once in ¢ sitation in which that use was physically hazardous, 2
verified positive or rcfussl to subimit to 2 Department of Transportation drug or alcohol test, or misuse of a substance
that the Federal Air Surgeon finds makes it unsafe to perform the duties or cxercise the privileges of an individual’s
airman certificate (14 CFR 67.107(b), 67.207(b), and 67.307(b)). In many cases, substance abuse is a symptom of
substance dependence.

5 See the Safety Board Aviation Accident Database at hitpi/iwwwoanshyov/nisb/query.asp: Unalaska, Alaska,
January 23, 2001, NTSB accident number ANCO1FAQ33.

¢ Sec the Safety Board Aviation Accident Database at i //www.nisb. eov/ntsb/query.asp: Junc 14, 2004, Kodiak,
Alaska, NTSB accident number ANCO4FAD63,
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the FAA medical records noted that the pilot was “assessed as alcohol/cocaine abusive™ and that
“ThJis secondary issues include ... denial - minimization of alcohol abuse....”

The FAA’s requirement for specialist evaluation of those pilots suspected of substance
dependence is consistent with Safety Board recommendation A-88-35, which was issued in part
“since substance abuse detection is difficult and frequently complicated by an abuser’s denial.”’
Given the possibility of such denial, the Safety Board believes that specialists evaluating
substance use in pilots should have the benefit of all the objective information available. The
Safety Board therefore recommends that, as is currently done for certain other consulting
specialists, the FAA provide a copy of an airman’s complete medical record {including relevant
arrest and court records) on file in the Aerospace Medical Certification Division to any
individual performing a clinical evaluation of that airman related to the airman’s application for a
medical certificate for the purpose of eswablishing, ruling out, or monitoring a history or
diagnosis of substance dependence (including dependence on alcohol), as defined in 14 CFR
67.107(a)(4)(ii), 67.207(a)(4)(ii), and 67.307(a)(4)(ii), prior to the completion of such an

evaluation.

Special Issuance

As noted above, a history or clinical diagnosis of substance dependence is defined in
14 CFR 67.107(2)(4), 67.207(2)(4), and 67.307(a)(4) as disqualifying for airman duties. For
airmen who do not meet the regulatory criteria for medical certification for any reason, including
substance dependence, the FAA may permit certification under a time-limited Authorization for
Special Issuance (14 CFR 67.401). Before each such authorization or re-authorization, airmen
nmust show evidence that the public is not endangered if they perform the duties permitted under
the certificate. For every diagnosed disqualifying chronic condition except substance dependence
(for example, myocardial infarction, insulin-treated diabetes, coromary heart disease, and
epilepsy), airmen must be followed under guidelines for special issnance for as long as they hold
such certificates.

In contrast with regulations goveming all other disqualifying chronic diseases, current
regnlations permit an airman with a history or diagnosis of substance dependence to be certified
without Authorization for Special Issuance “where there is established clinical evidence,
satisfactory to the Federal Air Surgeon, of recovery, including sustained total abstinence from
the substance(s) for not less than the preceding 2 years.™® Under such certification, an airman

7 Recommendation A-88-35 was classified “Closed-—Acceptable Alternate Action,” on November 5, 1590, based on
provisions for the FAA 1o provide screening for alchohol- and drug-refated motor vehicle convictions rather than
relying on the commercial operator as outlined in the recommendations.” It asked the FAA to “[r]equirc that all
pilots identificd as convicted substance abusers be medically cxamined and evafuated by a person qualificd in the
field of substance abuse detection and treatment 1o verify compliance with the medical certification requircments of
14 CFR Part 67.

£ Title 14 CFR §§ 67.107(2)(48), 67.207(a)(4), 67.307(2)(4), The Safety Board recognizes that the FAA’s cnactment
of this standard was the result of the Ninth Circuit’s application of the Hughes Act to thc FAA’s regniation
regarding medical certification, Jensen v. FA4, 641 F.2d 797 (9th Cir. 1981); see also 47 Federal Register 16,303
(Apr. 15, 1982) (quoting the Hughes Act, whith stared, “[njo person may be denied or deprived of Federal, civilien
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with a diagnosis of substance dependence may never receive additional medical follow-up from
the FAA. .

For example, in the investigation of a general aviation accident due in part to the private
pilot’s impairment from alcohol,” the Safety Board found that the pilot’s FAA medical records
indicated a diagnosis of alcohol dependence with a high risk of relapse, According to those
records, after several years of abstinence, the pilot was granted a third-class medical certificate
without Anthorization for Special Issuance or any additional follow-up, in spite of information
provided by the pilot’s internist 3 years later (in response to 2 request for information on an
unrelated medical condition) indicating that the pilot continued to drink. Similarly, in another
general aviation accident due in part to the private pilot’s impairment from alcohol,'® the Board
found that the pilot’s FAA medical records indicated a history of alcohol dependence with at
least 3 failed treatments (relapsing once while attempting to regain his medical certificate after 3
years of sobriety). The pilot’s medical records also showed an FAA decision to grant a second-
class medical certificate without Authorization for Special Issuance or any additional follow-up,
in spite of a false application (noting no history of alcohol dependence or abuse) for a second-
class airman medical certificate less than 8 months before the accident. Under current FAA
regulations and practice, even pilots who have been previously certified nnder Authorization for
Special Issuance for substance dependence may be subsequently certified withour such
anthorization if they submit evidence of 2 years of abstinence,

Many common approaches to treatment (Alcoholics Anonymous, the Minnesota Model,
and the Human Intervention Motivation Smdy) consider chemical addiction as a primary,
chronic, and progressive disease, and include complete abstinence as a goal of weatment. In
treated professional populations with substance dependence disorders, relapse is fairly common,
even afier prolonged: periods of abstinence.'! For this reason, prolonged follow-up is typical for
programs treating substance-dependent populations. Becaunse substance dependence is generally
considered a lifelong disorder, pilots with such a history, like those with all other specifically
disqualifying chronic diseases, shounld be continuously re-evaluated to easure that their flying
does not create nnacceptable risk. The Safety Board therefore recommends that the FAA require

or other employment or a Federal professional or other licensc or right solely on the grounds of prior alcohol abusc
or prior alcoholism,”). The Safety Board considers neither thc Jenser opinion nor the Hughcs Act to preclude the
cnactment of revised medical certificate standards for airmen with a history of alcohol abuse; since Jensen, Congress
has recodificd the Hughes Act and omitted the provision that the FAA cited at 47 Federal Register 16,303 (Apr. 15,
1982) (quoted above). See Alcohol and Drug Abuse Amendments of 1983, Public Law No. 98-24, 97 Stat. 175
(1983); S. Rep. No, 98-29 (1983).

See the Safety Board Aviation Accident Databasc at hiy:/iwww.ntsh gov/ntsb/query.asp: Angels, Montana,
August 18, 2004, NTSB accident number SEAD4LA168.
0 Sec the Safety Board Aviation Accident Database at hnp:/wwy.nisb. gov/ntsb/query.asp: Milwankee, Wisconsin,
November 12, 2005, NTSB accident number CHIOGL.AQ3],
' See, for instance, (&) G. Lloyd, “One Hundred Alcoholic Doctors: A 21-Year Follow-Up,” Alcoho! and
Alcoholism, Vol. 34, No. 2 (2002): 3704, in which at least 11% of alcohol-dependent physicians who had been in
recovery for over 10 ycars subsequenily relapsed; and (b) K. B. Domino and others, "Risk Factors for Relapsc in
Health Care Profcssionals with Substance Use Disorders,” JAMA, Vol. 293, No. 12 (2005): 1453-60, in which 25
percent of physicians cnrolled in 2 subsiance use weaiment program relapsed, 13% suffering a first relapsc after

more than 5 years in the program.,
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that all airmen clinically diagnosed with substance dependence (including dependence on
alcohol), as defined in 14 CFR 67.107(a)(4)(ii), 67.207(2)(4)(i), and 67.307(a)(4)(ii), who are
medically certified by the FAA subsequent to such diagnosis, are followed under guidelines for
special issuance of medical centificates for the period that they hold such certificates.

Therefore, the National Transportation Safety Board recommends that the Federal
Aviation Administration:

Ensure that any airman undergoing acromedical evaluation following a traffic
conviction or administrative action that is required to be reported in the FAA
Application for Airman Medical Certificate, form 8500-8, item 18v, is required to
provide a complete copy of the relevant arrest report and/or court records, and
those records are placed in the airman’s FAA medical file pror to clinical
evaluation for certification. (A-07-41)

Provide a copy of an airman’s complete medical record (including relevant arrest
and court records) on file in the Aerospace Medical Certification Division to any
imdividual performing a clinical evaluation of that airman related to the airman’s
application for a medical certificate for the purpose of establishing, ruling out, or
monitoring 2 history or diagnosis of substance dependence (including dependence
on alcobol), as defined in 14 Code of Federal Regulations 67.107(a)(4)(ii),
67.207(a)(@)(i), and 67.307(a)(4)(ii), prior to the completion of such an
evaluation. (A-07-42)

Require that all airmen clinically diagnosed with substance dependence (including
dependence on aleohol), as defined in 14 Code of Federal Regulations
67.107(2)(4)(3), 67.207(2)(4)(1i), and 67.307(a)(4)(ii), who are medically certified
by the FAA subsequent to such diagnosis, are followed under guidelines for
special issuance of medical certificates for the period thar they hold such
certificates. (A-07-43)

Please refer to safety recommendations A-07-41 through A-07-43 in your reply. If you
need additional information, you may call (202) 314-6177.

Chairman ROSENKER, Vice Chairman SUMWALT, and Members HERSMAN,
HIGGINS, and CHEALANDER concurred in these recommendations.

[Original Signed]

By: Mark V. Rosenker
Chairman
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National Transportation Safety Board
Washington, D.C. 20594

Safety Recommendation

Date: January 13, 2000
1In reply refer to:  1-00-1 through -4

Honorable Rodney E. Slater
Secretary

U.8. Department of Transportation
‘Washington, D.C. 20590

The National Transportation Safety Board has investigated many accidents in all passenger
transportation modes In which the use of a licit medication by a vehicle operator has been causal
or contributory. As a result, the Safety Board has previously recommended that various agencies
take certain actions 10 address issues pertaining to the use of medications.

In this letter, the Safety Board makes recommendations to the U.S. Department of
Transportation (DOT), the modal administrations, and the U.S. Food and Drug Administration
(FDA). The Safety Board is recommending that the DOT establish 2 list of approved medications
and/or classes of medications that may be used safely when operating a vehicle, and expressly
prohibit the wse of any medication not on that list except in certain sitvations. The Board is also
recommending that the DOT ecvaluate the applicability of similar restrictions for transportation
employees in all safety-sensitive positions. The Board is recomamending that the modal
administrations (the Federal Aviation Administration, the Federal Motor Camier Safety
Administration, the Federal Railroad Administration, the Federal Transit Administration, and the
U.S. Coast Guard) establish procedures by which modal vehicle operators who medically require
substances not on the DOT’s list of approved medications may be allowed, when appropriate, to
use those medications while operating a vehicle. The Board is also recommending that the modal
administrations educate vehicle operators about the potential for medications to adversely affect
their ability to safely operate vehicles, and that the modal administeations that regulate vehicle
operators in surface modes work with the DOT to obtain more comprehensive data on the nature
and extent of medication involvement in fatal surface mode accidents. Finally, the Safety Board is
recommending that the FDA. establish and require the use of 2 clear warning label for medications
that may interfere with an individual’s ability to operate a vehicle.

This letter summarizes the Safety Board’s rationale for issuing the new recommendations.

7217
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Accident Experience

On the Pennsylvania Turnpike, at about 4:00 a.m. local time on June 20, 1998, an intercity
bus on a scheduled route from New York to Pittsburgh departed the right side of the roadway and
struck the back of a patked fractor semitrailer. The busdriver and six passengers were killed. The
remaining 16 bus passengers and 2 passengers in the tractor semirrailer were injured. Toxicology
testing revealed 0.073 mcg/ml diphenhydramine in the blood of the busdriver. The Safety Board’s
investigation determined that the accident was caused, in part, by wse of this medication.'
Diphenhydramine is an over-the-counter antihistamine (commonly known by the trade name
“Benadryl”) with negative effects on alertness, performance, and judgment. It has been
demonstrated to impair driving performance in on-the-road and simulator studies.? The Federal
Motor Carrier Safety Administration (FMCSA)’ does not specifically probibit commercial drivers
from vsing over-the-counter antihistarnines while driving, and the Federal Transit Adwministration
(FTA) does not regulate the use of any prescription or over-the-counter medications by transit
vehicle operators.

On Febmary 4, 1995, at 4:45 p.m. local time, a Cessna 150, N6464T, was destroyed
following a loss of control while maneuvering near Amaudville, Louisiana. The private-rated
pilot was fatally injured, and the passenger received minor injuries. Visual meteorological
conditions prevailed for the personal flight. The passenger stated they flew over his friend’s
house: during the second circle he heard a “beeping” and the airplane started “dropping quick.”
A witmess stated that the airplane ‘was circling in a “left bank.” The witness also stated, “T heard
the engine rev; it looked as though the plane was trying to pull up, but it crashed into the tree and
glided into the water and sank very quickly.” Tests of the pilot’s blood revealed 0.289 mdg/ml
diazepam (commonly known by the wade name “Valium,” a prescription tranquilizer and muscle
relaxant) and 0.364 mog/ml nordiazepam (an active metabolite of diazepam). Diszepam has been
known for many years to impair the performance of complex tasks and mental functions.* The
Safety Board’s investigation determined that a factor in this accident was “the pilot’s use of a drug

.! National Transporfation Safety Board. 2000. Greyhound Run-off-the-Road Accident, Burnt Cabins,
Pennsylvania, June 20, 1998. Highway Accident Report NTSB/HAR-00/01. Washington, DC.

2 Described, for example, in the following references: (s) Gengo, F., Gabos, C., and Miller, J K. 1989, “The
Pharmacodynamics of Diphenhydramine-Indueed Drowst and Che in Mental Performance.” Clinical
Pharmacology and Therapeutics 45(1): 15-21. [January]. (b) Gengo, F.,, Gabos, C., and Mechter, L. 1990.
“Quantitative Effects of Cetirizine and Diphenhydramine on Mental Performance Measured Using an Automobile
Driving Simulator.” Annals of Allergy 64(6): 520-526. {Junc], (¢) O’Hanlon, J.F., and Ramaekers, J.G. 1995.
“antihistamine Effects on Actual Daving Performance in a Standard Test A Summary of Dutch Expericnce,
1989-94.” Allergy. 50(3); 234-242. [March].

* A separate agency established within the DOT in December 1999 to rcgulate and enforce truck and bus
safcty. The FMCSA assumed the responsibilities of the Officc of Motor Carriers that had been part of the Federal
Highway Administration within the DOT.

4 Described, for example, in the following references: (a) Kleinknscht, R A, Donaldson, D. 1975. “A Review
of the Effcets of Diazepam on Cognitive and Psychomotor Performance.” Jouwrnal of Nervous and Mental Disease
161(6). 399-414. [December]. (b) Smiley, A. 1987. “Effects of Minor Tranquilizers and Antidepressanis on
Psychomotor Performance.” Journal of Chinical Psychiatry 48(Suppl): 22-28. [Deccember]. (c) O’Henlon, J.F,
Vermecren, A., Uiterwijk, MMM.C,, and othors, 1995. “Anxiolytics’ Effects on the Actual Driving Performance of
Patients and Healthy Volunteers in a Standardized Test: An Integration of Threo Studies.” Newopsychobiology
31(2): 81-88.
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tbat was not approved for use while flying"” The Federal Aviation Administration’s (FAA) Civil
Acromedical Institute (CAMI) has published a brochure (“Over the Counter Medications and
Flying") that offers advice regarding the possible effects of certain medications on pilots;
however, the FAA does not specifically prohibit pilots from using diazepam while flying.

On December 5, 1996, at 6:32 p.mn. local time, 3 Boeing 767-336, G-BNWM, operated by
British Ajrways, departed Pittsburgh International Airport on an overnight, trans-Atlantic flight o
London’s Gatwick Adrport. About 3 hours into the flight, the first officer became incapacitated
with symptoms of light-headedness and nausea. The captain flew the aircraft for the next 4 hours,
without the assistance of the first officer, and initially began an approach to the wrong end of the
nmway in use before an uneventful autoland The investigation by the Air Accidents Investigation
Branch (AAIB) of the United Kingdom revealed that during the flight, the fixst officer bad
ingested two tablets of a painkiller containing codeine, a narcotic analgesic with sedative effects.”
Although the UX.’s Civil Aviation Authority has published several advisories on the issue of
medications, no agency expressly prohibits the use of this specific medication while flying either in
the United States or the United Kingdom. ’

Since 1987, the Safety Boatd has investgated over 100 accidents in all modes of
passenger transportation that involved prescription or over-the-counter medications whose effects
could potentially impair the vehicle’s operator. In aviation, the only mode for which
comprehensive toxicological testing is routinely performed on nearly all fatally injured operators,
the impairment due to these drugs was cited by the Safety Board as a cause or facter in 72 fatal
accidents between 1987 and 1995: 18 (1.2 percent) of 1,519 fatal aviation accidents fom 1987
throngh 1989, 20 (1.3 percent) of 1,521 from 1990 through 1992, and 34 (2.5 percent) of 1,376
from 1993 through 1995. These accidents resulted in more than 100 deaths. In 1996 alone, the
Safety Board cited impairment due to prescription or over-the-counter medications as a cause or
factor in 2.8 percent of all (12 of 424) fatal aviation accidents. These 12 accidents resulted in 20
deaths. By comparison, in 1996, the Safety Board cited impairment due to alcohol as a cause or
factor in 1.9 percent of all (8 of 424) fatal aviation accidents. These 8 accidents resulted in 18
deaths. The FAA has noted that the increase in the puraber of aviation cases with positive test
results for drugs may be a reflection of improved methods of toxicological analysis by CAMI
rather thap any actual increase in drug use.? ’

% {a) NTSB Brief of Accident No. FTW95FA106. (b) Although the Federal Aviation Administration (FAA)
has the suthority to specifically approve the use of medications that are identified on a pilot’s application for an
Alrman Medical Cerificate, the FAA had not done so in this case because the pilot’s application did not indicate
the use of the medicstion.

¢ CAMI Publication AM-400-92/1,

7 AAIB Bullctin No. 6/97; Ref: EW/G96/12/1,

¥ Canfield, D., Flemig, 1., Hordinsky, J., and Birky, M. 1995. Drugs and Alcohol Found in Fatal Civil Aviation
Accidents Berween 1989 and 1993, DOT/FAA/AM-95/28. Washington, DC: Federal Aviation Administration.
[November]. '
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The Safety Board has issued many safety recommendations since 1979 that address the
potential hazards of over-the-counter and prescription medications. The recornmendations resuit-
ing from the investigations of major accidents and a special study are listed in appendix A. The
Board’s investigation experience indicates that prescription and over-the-counter medications
continue to be factors in transportation accidents and incidents.

Extent of Medication Involvement
in Transportation Accidents

The FAA Toxicology and Accident Research Laboratory of CAMI routinely performs
comprehensive toxicology testing, including testing for a large number of prescription and over-
the-counter medications, on nearly all fawmlly injured pilots. This laboratory’s capability to
perform such testing is a result of the FAA's response to the Safety Board’s recommendation (A~
84-93) that such a capability be established. The FAA publishes summaries of the laboratory’s
findings about every 5 years. The testing and the reporting are not regulatory requirements.

The Safety Board also utilizes the services of the CAMI Toxicology Laboratory when the
Board. investigates accidents in the surface modes of transportation. However, the majority of
surface transportation accident investigations, which are not conducted by the Safety Board, do
not gather information on medications used by vehicle operators other than those dmgs identified
by DOTY regulations in Title 49 Code of Federal Regulations (49 CFR) Part 40: marijuana,
cocaine, opiates, amphetamines, and phencyclidine (PCP). The Safety Board 15 aware that the
Federal Railroad Administration (FRA) does routincly test for two additional classes of
prescription drugs, benzodiazepines and barbiturates, in its investigations, but notes that none of
the DOT modal administrations requires testing for drugs beyond those mandated by Part 40.
The Safety Board is also aware that the National Highway Tmaffic Safety Administration
(NHTSA) periodically collects and publishes data on the extent of drug involvement in faally
injured noncommercial drivers that includes testing for a substantial mumber of over-the-counter
and prescription medications.”

In 1997, the CAMI Toxicology Laboratory detected prescription medications in 14.8
percent (48 of 324) and over-the-counter medications in 21.3 percent (69 of 324) of the farally
injured pilots on whom specimens were received. For comparison, the laboratory detected
aleohol (puch of it produced postmoriem) in only 9.0 percent (29 of 324) of fatally injured pilots
in 1997. The Safety Board is aware that, in many cases, the use of prescription or over-the-
counter medication was unrelated to the aireraft accident. For investigative purposes, however,
the Board has found this comprehensive toxicology information invaluable in evalnating issues of
impairment or incapacitation caused by medications or medical conditions.

? Sec, for cxample, the following publications: (2) National Highway Traffic Safety Administeation. 1977. 4
Comparison of Drug Use in Driver Feualities and Similarly Exposed Drivers. DOT HS 802 488. Washington, DC.
(b) National Highway Traffic Safety Administration. 1992. The Incidence and Role of Drugs in Farally Infured
Drivers, DOT HS 808 065. Washington, DC.
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In December 1989, the Safety Board asked the DOT to adopt uniform regulations in post-
accident and postincident testing of DOT employees in safety-semsitive positions (Safety
Recommendation 1-89-9). The Board’s recommendation also asked that the testing requirements
go beyond the five drugs/classes specified in Department of Health and Human Services (DHHS)
guidelines and noted specifically that “provisions should be made to test for illicit and licit drugs
as information becomes available during an accident investigation.” The DOT responded that
approved protocols for testing did not exist beyond the five drags/classes already required. The
Safety Board classified the recommendation “Closed—Unacceptable Action” in October 1995. In
1990, in conjunction with its safety study on fatal-to-the-driver heavy truck crashes,’ the Safety
Board recommended that the DOT establish “a postaccident alcohol and other drug analytic test
plan for tests to be conducted on a wide range of impairing drugs with results reported at state-of-
the-art sensitivity levels” (H-90-14). The DOT responded in Septernber 1990 that it needed time
to assess methodology and procedural measures and that’ the Department was expecting 2

" “resourcing of ideas materials from all govemnment agencies.” The recommendation is currently
classified “Open—Acceptable Response.”

. Few data are cumrently collected regarding the role of prescription and over-the-counter
medications in transportation accidents other than in aviation; consequently, there is insufficient
information available regarding the extent of involvement of prescription and over-the-couater
medications in surface transporation accidents. The Safety Board therefore believes that the
DOT, in coordination with the FMCSA, the FRA, the FTA, and the U.S. Coast Guard, should
establish comprehensive toxicological testing requirements for an appropriats sample of fatal
highway, railroad, transit, and marine accidents to ensure the idemification of the role played by
common prescription and over-the-counter medications, Further, the DOT and these agencies
should review and analyze the results of such testing at intervals not to exceed every 5 years.

Impairment by Over-the-Counter and
Prescription Medications

Many prescription and over-the-counter medications have potentially adverse effects on
transportation vehicle operators. Common prescription medications whose use has been
associated with Impaired drivingrelated skills or actual driving performance include pain
relievers,’! anti-anxiety medications,'? and anti-depressants.”® For several of these medications,

1 National Transportation Safety Board. 1990. Fatigue, Alcohol. Other Drugs, and Medical Factors in Fatal-
to-the-Driver Heavy Truck Crashes. Safety Study NTSB/SS-90/01 and NTSB/$S-90/02. Washington, DC. 2 Vols.

" Described, for example, in the following refercnces: (a) Leveille, $.G., Buchner, D.M., Kocpsell, T.D,, and
others. 1994, “Psychoactive Medications and Injurious Motor Vchicle Collisions Involving Older Drivors.”
Epidemiology 5(6): 591-598. [November). (b)-Korttila, K., and Linnoile, M. 1975. “Psychomotor Skills Related to
Driving After Intramuscular Administration of Diazepam and Meperidine.” Anesthesiology 42(6): 685-691.
[Jurc]. (c) MacDonald, F.C., Gough, K.J.,, Nicoll, R.A., and Dow, R.1. 1989. “Psychomotor Effects of Keiorolac in
Comparision With Buprenorphine and Diclofcnae™ British Journal of Clinical Pharmacology 27(4):453-459.
[April].

"2 Deseribed, for example, in the following rcferences: (3) O’Hanlon, J.F., and Volkerts, E.R. 1986. “Hypnotics
and Actual Driving Performance.” Acta Psychiawrica Scandinavica Suppl 332: 95-104. (b} Hemmelgam,
B., Suissg, S., Huang, A., and others, 1997. “Benzodiazepine Use and the Risk of Motor Vehicle Crash m the
Elderly.” Journal of the American Medical dssociation 278(1): 27-31, [July], (c) Korttila, K., ang Linnoils, M.
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the subjective effects do not always correlate with impairment;™ as is the case with alcohol, an
individual may be impaired without being aware of the impairment.

Antibistamines aré perhaps the most well-known of the over-the-counter medications with
potentially impairing effects. A survey conducted in 1994 by an independent research firm found
that over 60 percent of allergy sufferers had taken nonprescription antihistamines for allergies. "
Over one-third of the individuals surveyed stated they did not know the difference between
sedating antihistamines (which are available over-the-counter and typically cause performance
impairment) and nonsedating antibistamines (which are available only by prescription and typically
do not impair performance). Most of those who were surveyed who believed that they had taken
2 nonsedating antihistamine actually named some other medication. Numerous studies referenced
in the medical literature have documented performance-impairing effecis for all of the
nonprescription antihistarmines that are used in the freatment of allergies, often when the individual
experiencing the effects is not aware of any impairment. Some of these studies are identified in
appendix B,

In 1994, a study reviewed information provided in & national survey on the use of
benzodiazepines, a class of tranquilizers including diazepam (also commonly known by the trade
name “Valium”).'* This study indicated that for nearly haif the purchases of such medications, the
patient perceived that the medications were nsed for a reason that did not correspond to any use
supported by the medical literature. Thus, individuals can take impairing medications even

1975. “Psychomotor Skills Related to Driving After Intramuscular Administration of Diazepam And Moperidine.”
Anesthesiology 42(6): 685-91. [June].

13 Described, for cxample, in the following references: (2) Robbe, H.W.,, and O”Hanlon, J . 1995, “Acute and
Subchronic Effects of Paroxetine 20 and 40 mg on Actual Driving, Psychomotor Performance and Subjective
Assessrnents in Healthy Volunteers.” European Newropsychoph ology S(1): 35-42. [Maxch]. (b) Hu, PS,,
Trumble, D.A., Foley, D.J., and others, 1998. “Crash Risks of Older Drivers: A Panel Data Analysis.” Accident
Analysis and Prevention 30(5): 569-81. [September]. (c) O'Hanlon, J.F., Robbe, H.W., Vermeeren, A., and others.
1998, *“Venlafaxine's Effects on Healthy Volunteers® Driving, Psychomotor, and Vigilance Performance During 15~
Day Fixed and Incremental Dosing Regimens.” Journal of Clinical Psychopharmacology 18(3): 212-21 [June]. ()]
Ray, WA., Fought, R.L., and Decker, M.D. 1992, “Pgychoactive Drugs and the Risk of Injurious Motor Vebicle
Crashes in Elderly Drivers.” dmerican Journal of Epidemiology 136(7): 873-883.

4 Described, for example, in the following refercnoes: (a) Matlila, M. 1988. “Acute and Subacwte Effects of
Diazepam on Human Performance: Comparison of Plain Tablet 2nd Controlled Relcase Capsule.” Pharmacology
and Toxicology 63(5): 369-74. [November]. (b} Roache, J.D., and Griffiths, R.R. 1985, “Comparison of Triazolam
and Pentobarbital: Performance Impairment, Subjective Effects and Abuse Lisbility”” Journal of Pharmacology and
Experimental Therapeutics 234(1): 120-33. [Julyl. (c) Aranko, K, Mattila, M.J.,, and Bordignon, D. 1985,
“psychomotor Effccts of Alprazolam and Diazepam During Acute and Subacute Treatment, and During the
Foliow-Up Phasc.” Acta Pharmacologica et Toxicologica 56(5): 364-72. [May].

15 Roper Starch Worldwide. 1994, Seasonal Nosal Ailergies: Their fmpact on Work and Leisure. Survey report
prepared for Schering/Key (Schering-Plough Pharmaceuticals, Madison, NJ). [Julyl.

18 Olfson, M., and Pincus, H.A. 1994, “Usc of Benzodiazepines in the Community.” Archives of Internal
Medicine 154(11): 1235-40, [June]. '
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when such medications may not be appropriate. Most potentxally impairing prescription or over-
the-counter medications have significant cognitive effects.'” The Safety Board is concermed that
vehicle operators using such medications might not always be in a position to accurately judge the
extent and effect of such impairment: a vehicle operator whose judgment is adversely affected by
a medication may decide, inappropriately, that he or she is not impaired.

The Safety Board has previously issued recommendations to address operator awareness
of the potential risks of prescription or over-the-counter medications. In 1991, as a result of its
investigation of & ranway collision in Los Angeles,'® the Safety Board recommended that the FAA
establish a comprehensive educational program to alert pilots to the potential adverse effects on
flighterew performance that may arise from the misnse of prescribed and over-the-counter
medication (Safety Recommendation A-91-119). This recommendation was classified “Closed—
Acceptable Action” in December 1992 after the FAA issued an informational brochure for
Aviation Medical Examiners to distribute to pilots and indicated that training on these issues was
being presented at all Aviation Medical Examiper seminars. In 1993, as a result of its
investigation of a train derailment in Palatka, Florida,'® the Safety Board recommended that the
National Reilroad Passenger Corporstion (Amtrak) develop and implement an educational
program for employees that describes and illustrates potential consequences of medication use 1o
enable employees to make an informed decision about the relationship between their use of
prescribed and over-the-counter medications and their fitness for duty (R-93-17). The Board
classified this recommendation “Closed-—Acceptable Alternate Action” in May 1995 after Amtrak
developed a comprehensive program including training, an information guide, and a wallet card 10
advise locomotive engineers of the importance of confirming with either their physician or
Amirak’s medical director their operating ability while using medications. In 1994, as a result of
its investigation of a train derailment in Mobile, Alabama,” the Safety Board recomnmended that
the DOT require the modal operating administration to develop and disseminate bulletins, notices,
circulars, and other documents that call attention to the need for an employee reporting procedure
concerning use of medication (over-the-counter and prescription) while on duty and that the DOT
urge the transportation industry to develop and implement informational and educational
programs related to this subject (1-94-5). The Safety Board classified this recommendation
“Closed—Acceptable Action” in August 1995 after the DOT developed and distributed the

¥ Described, for example, in the following references: (8) Hennessy, M.J., K\rkby K.C, and Montgomery,
.M. 1991. “Comparison of the Amnesic Effcets of Midazolam and Diazepam.” Py« gy 103(4): 545-
50. (b) Lader, M. 1988, “Long-Tcrm Treatment of Anxiety: Benefits and Drawbacks.” Fsychapharmaco!ogy Series
5: 169-79. (c) Sands, L., Katz, LR, DiFilippo, S., and others. 1997, “Identification of Drug-Related Cognitive
Impairment in Older Individuals. Challenge Studies With Diphenhydramine.” American Journal of Geriatric
Psychiatry 5(2): 156-66. [Spring}. (d) Saarialhio Kere, U, Mattila, M.J.,, Seppala, T. 1989. “Psychomotor,
Respiratory and Newroendocrinological Effccls of a MLl-OplOId Receptor Agonist (Oxycodone) in Healthy
Volunteers.” Pharmacology end Taxicology 65(4): 252-7, [October].

18 National Transporiation Safety Board. 1991. Rupway Collision of USAir Fiight 1493, Boeing 737, and
Skywest Flight 5569, Fairchild Metroliner, Los Angeles, California, February 1, 1991. Aircraft Accident Report
NTSB/AAR-91/08, Washington, DC.

" National Transportation Saftty Board, 1993. Palaika, Florida—December 17, 1991, Railroad Accident
Report NTSB/RAR-93/03/SUM. Washington, DC.

2% National Transportation Safcty Board. 1994, Derailment of Amtrak Train No. 2 on the CSXT Big Bayou
Canot Bridge Near Mobile, Alabama, September 22, 1993. Railroad Accident Report NTSB/RAR-94/01.
Washington, DC.
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following statement to be used by all operating administrations: “The DOT reminds all DOT
indusiries of the potential threat to public safety caused by the on-duty use of some over-the-
connter and prescription rmedications by persons performing safety-sensitive duties. As a resul;,
we strongly wge all transportation industry employers to include in their employee training
materials appropriate information to address this jssue.”

The Safety Board recognizes the efforts taken by the DOT and the modal administrations
in attempting to make information available to vehicle operators regarding the risks of legal
medications while on duty. The Board is concetned, however, that current educational initiatives,
which in many cases do not educate operators directly, may be inadequate to reach all vehicle
operators. In addinon, the wide variability in educational metheds and programs may not permit
all vehicle operators equal access to available information on medication risks. The Board
recognizes the difficulty in developing a single source of information that would be applicable to
all modes of fransportation; therefore, the Safety Board believes that each modal adrministration
within the DOT should develop, then periodically publish, an easy-to-understand source of
information for vehicle operators on the hazards of using specific medications when operating a
transportation. velicle. Further, each modal administration should establish and implement an
educational program targeting vehicle operators that, at a minimum, ensures that all operators are
aware of the developed source of information regarding the hazards of using specific medications
during vehicle operation. The program developed by Amirak in response to Safety
Recommendation R-93-17 might serve as an example.

Labeling of Medications

Guidance from prescription drug manufacturers for pharmacists and physicians is provided
in extensive inserts (mormally thousands of words long, in technical language) in medication
containers. Information provided to the consumer on prescription medications usually comes
from the doctor or pharmacist, along with information on dosage, time intervals, and whether the
medication is to be taken with meals, Frequently, the pharmacist affixes a label to the container
that provides brief information regarding the effects on an individual's performance; for example,
“This drug may impair the ability to drive or operate machinery; USE CARE until you become
familiar with its effects” or “May canse DROWSINESS; ALCOHOL may intensify this effect;
USE CARE when operating a car or dangerous machinery.” The lettering on such Jabels is
usnally no larger than 1/16 inch. The FDA, the Federal agency responsible for assuring the safety
and effectiveness of medications, typically does not require this labeling for the consumer.

The most conspicuous information presented on the packaging of over-the-counter
medications is generally the product name and advertised uses and advantages of the product.
Medical guidance for consumers of these medications is often limited to information printed in
small lettering on the package. The information typically describes how the medication is to be
used, dosage, and time intervals. ‘When applicable, advisories regarding cffects on an individual’s
performance are included, normally phrased as, or sirpilar to, “Use caution when driving a velcle
or operating machinery” Specific wording is often requred by FDA regulations for certain

medications.
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National Transportation Safety Board
Wiashington, D.C. 20534

JUN 12 2007

Office of the Chairman

Docket Management Facility

U.S. Department of Transportation
400 Seventh Street, SW

Nassif Building

Room PL-401

Washingtan, DC 20590-0001

Attention: Docket Number FAA 2007-27812; Notice No. 07-08

Dear Sir or Madam:

The National Transportation Safety Board has reviewed the Federal Aviation
Administration (FAA) Notice of Proposed Rulemaking (NPRM), Modification of Certain
Medical Standards and Procedures and Duration of Certain Medical Certificates; Proposed
Rule, which was published at 72 Federal Register 18092 on April 10, 2007. The NPRM
proposes 10 extend the duration of first- end third-class medical certificates for certain
individuals. The intent is to improve the efficiency of the medical certification program and
service provided 1o medical certificate applicants. The NPRM proposes that, for aitmen under 40
years of age, the duration be increased from 3 years to 5 years for third-class medical certificates,
and from 6 months to 1 year for first-class medical certificates. The FAA. projects substantial
cost savings and minimal risk.

The Safety Board agrees that the risk of impairing or incapacitating medical conditions
causing an aircraft accident is low, compared to other accident causes, This is likely due, at least
in pan, to the existing comprehensive system for the medical evaluation of pilots. "The Safety
Board is concerned that the changes in the proposed rule will increase the time between the
discovery of a new medical condition and the required reponing of that condition on a pilot’s
application for a medical certificate. In addition, National Driver Registry (NDR) inquiries,
currently performed in comjunction with pilor applications for medical certificates, may be
considerably less effective at detecting possible evidence of substance abuse and dependence
diserders if the interval between such inquiries is extended.

In conjunction with this rulemaking, the FAA performed a limited review of 100
randomly sampled records from pilots under 40 years of age. The review revealed that 2 percent
had significant pathology that developed since being examined for their medical certifications.
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. a person who holds a current medical certificate issued under part 67 of this chapter
shall not act as pilot in command, or in any other capacity as a required pilor flight
crewmember, while that person: . . .

(2) Js taking medication or receiving other treatment for a medical condition that results in
the person being unable to meet the requirements for the medical certificate necessary for
the pilot operation,

The only mention of specific medications in Part 67, which govems medical standards and
certification, is insulin or hypoglycemic drugs for the contro} of diabetes. The regulations in
Sections 67.113, 67.213, and 67.313 state that the standards for any class of medical certificaie
are

(¢) No medication or other treatrnent that the Federal Air Surgeon, based on the case
history and appropriate, qualified medical judgement relating to the medication or other
treatment involved, finds—

(l) Miakes the person unable to safely perform the duties or exercise the pnvﬂeges of the
airman certificate applied for or held; or

(2) May reasomably be expected, for the maximum duration of the airman medical
ceniificate applied for or held, to make the person unable to perform those duties or
exercise those privileges.

The Federal Air Surgeon does not, however, publish a list of cither acceptable or vnacceptable
medications for airman duties.

Part 91, which governs general operating and flight rules, indicates in Section 91.17 that

No person may act or attempt to act as a crewmennber of a civil aircraft . . . (3) While
using any drug that affects the person’s faculties in any way contrary to safety. .. .

The regulation does not specify who makes the determination as to whether the drug affects the
pilot’s faculties in any way contrary to safety. In 198S, the Safety Board commented on the
regulation (then in Section 91.11) in a letter to the FAA regarding Safety Recommendation A-84-
94, stating that “in essence, the FAA is requiring the pilot himself to determine whether a
substance will degrade his own performance without providing any gmdance to make this

judgment.”

In 1962, the FAA. published its “Guide to Drug Hazards in Aviation Medicine™ (Advisory
Circular 91.11-1) for the use of Aviation Medical Examiners, with specific indications for each
dmg or drug class reviewed as to whether airman duties were or were not conlraindicated. The
publication was reprinted in 1979, but the Safety Board notes that it has not been updated or
reprinted since that time,



87

Aug-08-07  10:26am  From-NTSB 202-314~110 1538 P.021/038  F-808

11

Federal regulations regarding the use of prescription and over-the-counter medications on
the highways (49 CFR 382.213) apply to commercial drivers:

(a) No driver shall report for duty or remain on duty requiring the performance of safety
sensitive functions when the driver uses any controlled substance, except when the use is
pursuant to the instructions of a licensed medical practitioner, as defined in Sec. 382.107
of this part, who has advised the driver that the substance will not adversely affect the
driver’s ability to safely operate a commercial motor vehicle.

(b) No employer having actual kmowledge that a driver has used a controlled substance
shall permit the dedver to perform or continue to perform a safety-sensitive finction,

(¢) An employer may require a drver to inform the employer of any therapeutic drug use.

The above restrictions do not apply fo most over-the-counter medications, and the regulation
does not require that 2 driver document any instructions received from a medical practitioner.

The Federal regulations covering the use of prcscripﬁon_i and over-the-counter medications
by marine operators are contained in 33 CFR Part 95:

Sec. 95.045 General operating rules for vessels inspected, or subject to inspection,
under Chapter 33 of Title 46 United States Code,

‘While on board a vessel inspected, or subject to inspection, under Chapter 33 of Title 46
United States Code, a crewmermber (including a licensed individual), pilot, or watchstander
not a regular member of the crew:
(2) Shall vot perform or amempt to perforn any scheduled duties within four hours of
consurning any alechol;
(b) Shali not be intoxicated at any time;
(c) Shall not consume any intoxicant while on watch or duty; and
(d) May consume a legal non-prescription or prescription drug provided the drug does not
-¢cauge the individual to be intoxicated.

Sec, 95.050 Responsibility for compliance.

(a) The marinc employer shall exercise due diligence to assure compliance with the
applicable provisions of this part.

(b) I the marine employer has reason to believe that an individual is intoxicated, the
marine employer shall not allow that individual to stand watch or perform other duties.
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The regulations further define an intoxicant as “any form of alcobol, drug or combination
thereof,” and provide the following guidance with regard to intoxication with any substance other
than alcohol:

Sec. 95.020 Standard of intoxication,
An individual is imoxicated when: . . .
(c) The individual is operating any vessel and the effect of the intoxicant(s) consumed by

the jndividual on the person’s mammer, disposition, speech, muscular movemcnt, general
appearance or behavior is apparent by observation.

The regulations do not specify any objective method by which intoxication because of prescription
or over-the-counter medications can be recognized or prevented.

The FTA regulations do not address the use of prescription or over-the-counter
medications by transit vehicle operators.

The FRA has perbaps the most explicit requirements regarding medication use by
transportation operators, defined in 49 CFR Part 219:

Sec. 219.101 Alcoho! and drug use prohibited.

(b) Controlled substance. “Controlled substance’” is defined by Sec. 219.5 of this part.
Controlled substances are grouped as follows: Marijitana, nareotics (such as heroin and
codeine), stimulants (such as cocaine and amphetamines), depressants (such 2s
barbiturates and minor tranquilizers), and hallucinogens (such as the drugs known as PCP
and LSD). Controlled substances inclnde illicit drugs {Schedale I), drugs that are required
to be distributed only by a medical practitioner’s prescription or other authorization
(Schedules II through IV, and some drugs on Schedule V), and certain preparations for
which distribution is through documented over the counter sales (Schedule V anly).

Sec. 219,102 Prohibition on abuse of controBed substances.

On and after October 2, 1989, no employee who performs covered service may use a
controlled substance at any time, whether on duty or off duty, except as permitted.by Sec.
219.103 of this subpart.

Sec, 219.103 Prescribed and over-the-counter drugs.
() This subpart does not prohibit the use of a controlled substance (on Schedule I
through V of the controlled substance list) prescribed or anthorized by a medical
practitioner, or possession incident to such use, if
(1) The treating medical practitioner or a physician designated by the. railroad bas
made a good faith judgment, with notice of the employee’s assigned duties and on the
bagis of the available medical history, that use of the substance by the employee at the
prescribed or authorized dosage level is consistent with the safe performance of the
employee’s duties;
(2) The substance is used at the dosage prescribed or authorized; and
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(3) In the event the employee is being treated by more than one medical practitioner, at
least one treating medical practitioner has been informed of all medications autborized
or prescribed and has determined that use of the medications is consistent with the safe
performance of the employee’s dutics (and the employee has observed any restrictions
imposed with respect to use of the medications in combinstion).

(b) This subpart does not restrict any discretion available to the railroad to require that
employees notify the milroad of therapentic drug use or obtain prior approval for such use.

The above resirictions clearly require consultation with a medical practitioner. However, most
over-the-counter medications are not covered by the regulation,” and no requirement is noted for
documentation of medical consultation.

The Safety Board recognizes the intent of each modal administration to prohibit the use of
medications that could adversely affect the ability of an individual to safely control a vehicle. The
Board is concerned, however, that the regulations currently in place may not provide sufficient
guidance to operators 10 effectively achieve this aim. Further, the Board notes that enforcement
of the cusrent reguolations may be difficult, particolarly for those administrations that lack a
medical staff tasked 10 make subjective evaluations as to potential impairment or to evaluate
documentation that no such Impairment exists with a particular medication. The Safety Board
therefore believes that the DOT should develop, with assistance from experts on the effects of
pharmacological agents on human performance and aleriness, a list of approved medications
and/or classes of medications that may be used safely while operating a vehicle.

The Safety Board recognizes thar some vehicle operators may occasionally need to use a
medication that would not be on the DOT’s list of approved medications. Measures are thus
needed for operators in all modes to ensure that they are not under the influence of impairing
medications while operating a vehicle. The FAA, in its brochure entitled “Over the Counter
Medications and Flying,” provides pilots the following mule of thumb: *If the label warns of side-
effects, do not fly until twice the recommended dosing interval has passed.” It scems prudent to
restrict operators in all modes from wsing any rmedication not on the DOT’s list of approved
medications for twice the recommended dosing interval prior to vehicle operation. The Board
also recognizes, however, that there will be circumstances in which use of some medications not
on the DOT list might not adversely impair an operator’s ability to safely operate a vehicle.
Because precise physical requirements for vehicle operation may differ substantially from mode to
mode, the applicable modal administrations, with assistance from experts, are the appropriate
agents to determipe and identify the circurmistances in which an individual may safely operate a
vehicle while using a medication not on the DOT List  Thus, the Safety Board believes that the
DOT shonuld expressly prohibit the use of any medication not on the DOT’s list of approved
medications for twice the recommended dosing interval before or during vehicle operation, except
2s specifically allowed, when appropriate, by procedures or criteria established by the applicable
modal administration (the Federal Aviation Administeation, the Federal Motor Carrier Safety
Administration, the Federal Railroad Administration, the Federal Transit Administration, or the

2 There are substanses that may be purchased without a prescription for which over-the-counter sales must be
documented. Even though these substances are available over the counter, they are considered controlled
medications. {Certain codcin-containing cough syrups fal] into this calegory.)
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U.S. Coast Guard). In conjunction with this recommendation, the Safety Board is asking the
FAA, FMCSA, FRA, FTA, and the Coast Guard to establish, with assistance from expérts on the
effects of pharmacological agents on human performance and alertaess, procedures or criteria by
which modal vehicle operators who medically require substences not on the DOT’s list of
approved medications may be allowed, when appropriate, to use those medications while
operating a vehicle.

The Safety Board notes that the operators of transporiation vehicles are not the only
individuals performing safety-sensitive functions in the transportation industry. Supervisors,
maintenance personnel, controllers, dispatchers, and others make critical contibutions to the
overall safety of the traveling public. Becanse of their important roles in transportation safety,
these employees are covered by DOT regulations in 49 CFR Part 40 tegarding workplace drug
testing. The Board has concerns regarding the use by these individuals of licit medications that
may impair their performance; however, the Board is not aware of any data that identify
medication use by these individuals as a cause of or factor in specific accidents. The Safety Board
therefore believes that the DOT should evaluate the applicability of the restrictions recommended
above (for vehicle operators) to transportation employees in all safety-sensitive positions. If
appropriate, the DOT should implement such restrictions within 2 years of their implementation
for vehicle operators.

Therefore, the National Tramsportation Safety Board recommends that the U.S.
Department of Transportation:

Establish, in coordination with the Federal Motor Carrier Safety Administration,
the Federal Railroad Administration, the Federal Transit Administration, and the
U.S. Coast Guard, comprehensive toxicological testing requirements for an
appropriate sample of fatal highway, railroad, transit, and marine accidents to
censure the identification of the role played by common prescription and over-the-
counter medications. Review and analyze the results of such testing at intervals
not to exceed every S years. (I-00-1)

Develop, with assistance from experts on the effects of pharmacological agents on
human performance and alermess, a list of approved medications and/or classes of
medications that may be used safely when operating a vehicle, (I-00-2)

Expressly prohibit the use of any medication not on the U.S. Department of
Transportation’s lst of approved medications (described in Safety Recom-
mendation 1-00-2) for twice the recommended dosing interval before or during
vehicle operation, except as specifically allowed, when appropnate, by procedures
or critenia established by the applicable modal administration (the Federal Aviation
Administration, the Federal Motor Carrier Safety Administration, the Federal
Railroad Administration, the Federal Transit Administration, or the U.S. Coast
Guard). (1-00-3)
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Evaluate the applicability of the restrictions (for vehicle operators) described in
Safety Recommendations 1-00-2 and -3 to transportation employees in all safety-
sensitive positions. If appropriate, implement such restrictions within 2 years of
their implementation for vehicle operators. (I-004)

Also, the Safety Board issued safety recommendations to the Federal Aviation
Administration, the U.S. Coast Guard, the Federal Motor Carrier Safety Administration, the
Federal Rajlroad Administration, the Federal Transit Administration, and the U.S. Food and Drug
Administration. The recommendations, as issued to each of these agencies, as well as the
recommendations to the DOT, are presented in appendix C.

Chairman HALL and Members HAMMERSCHMIDT, GOGLIA, and BLACK concurred
in these recommendatons. : -

Original Signed

By: Jim Hall
Chairman
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Appendix A
Status of Previous Recommendations
Pertaining to the Use of or Testing for
Prescription or Over-the-Counter Medications

Safety Recommendation No.:  M-79-25

Date Issued: March 2, 1979

Recipient: U.S. Coast Guard

Status: Closed—Reconsidered (6/21/82)
Recommendation:

Establish standards for the taking of medication by watchstanders on Coast Gnard
vessels 1o insure that the medication does not itapede the individual’'s ability 1o
perform his duties.

Safety Recormmendation No.:  A-84-93

Date Issued: August 15, 1984

Recipient: FAA

Status: Closed—Acceptable Action (8/29/90)
Recommendation:

Establish at the Civil Aeromedical Insutute the capability to perform state-ofethe-
art toxicological tests on the blood, urine, and tissue of pilots involved in fatal
accidents 1o determine the levels of both licit and illicit dregs at both therapeutic
and abnormal levels.

Safety Recommendation No.:  A-84-94

Date Issued: August 15, 1984

Recipient: Federal Aviation Administration

Status: Closed—Unacceptable Action (1/13/86)
Recommendation:

Review the research and literature on the potential effects on pilot performance of
both licit and illicit drugs, in both therapeutic and abnormal levels, and use that to
develop and actively disserninate to pilots usable guidelines on potential drug
intetactions with piloting ability.

Safety Recommendation No.: A-84-96

Date Issued: August 15, 1984

Recipient: US. Department of Transportation
Status: Closed—Reconsidered (4/28/95)
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Recommendation:

Review the existing research and literature in this area and institute research to:
(1) determine the potential effects of both licit and ilicit drugs, especially
marijuana, in both therapeutic and abnormal levels, on human performance; (2)
obtain correlations between toxicological findings of drug levels in blood, urine,
and other specimens and various behavioral measurements; and (3) assess the
effects of various drugs on the specific tasks performed by the operator in all
transportation modes. ’

Safety Recommendation No.: M-86-13

Date Issued: February 27, 1986

Recipient: Tourship Co., S.A. (owner/operator of the M/V 4. Regina)
Status: Closed—No longer applicable (8/11/87)
Recommendation:

Establish a procedure to require that your vessel masters and watchstanding
officers report when they are taking any medication, determine whether such
medication may affect the performance of their duties, and arrange for a qualified
relief if necessary.

Safety Recommendation No.: M-86-15

Date Issued: . February 27, 1986

Recipient: U.S. Coast Guard

Status: Closed—Acceptable Altemate Action (8/20/93)
Recommendation:

Require that masters and watchstanding officers on U.S. passenger vessels catrying
50 or more passengers, incliding ferries, report to the vessel’s operation company
when they are taking any medication so that a medical determination can be made
as to the effect of such medication on their ability to perform watchkeeping tasks

property.

Safety Recommendation No.: R-86-37

Date Issued: October 13, 1986

Recipient: Federal Transit Administration

Status: Closed-—-Acceptable Action/Superceded (2/1/88)
Recommendation:

Require the removal of employees from safety-sensitive positions if the rail rapid
transit medical department determines that the employees® use of a prescription
drug will affect their work performance.
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Safety Recommendation No.: 1-89-4
Date Issued: December 5, 1989
Recipient: U.S. Depantment of Transportation
Status: Closed—Unacceptable Action (5/19/95)

Recommendation:

Develop postaccident and postincident testing regulations that are sepavate from
the pre-employment, random, and reasonable suspicion testing. regulations in all
modal agencies,

Safety Recommendation No.:  1-39-9

Date Issued: December 5, 1989

Recipient: U.S. Department of Transportation
Status: Closed—Unacceptable Action (10/4/95)
Recommendation:

Adopt uniform regulations in postaccident and postincident testing of U.S.
Deparmment of Transportation employces in safety sensitive positions. The
regulations should provide: testing requirements that include alcohol and drugs
beyond the five drugs or classes specified in the Department Of Health and Human
Services (DHHS) gunidelines anhd that are not limited to the cutoff thresholds
specified in the DHHS guidelines. Provisions should be made to test for illicit and
licit drugs as information becomes available during an accident investigation.

Safety Recommendation No.: H-90-14

Date Issned: April 4, 1990

Recipient: U.S. Department of Transportation
Status: Open—aAcceptable Respouse
Recommendation:

Establish, with the Department of Health and Human Services and other
organizations as appropriate, a postaccident alcohol and other drug analytic test
plan for tests to be conducted on a wide range of impairing drugs with resunlts
teported at state-of-the-art sensitivity levels.

Safety Recommendation No.: H-90-15

Date Issued: April 4, 19950

Recipient: U.S. Department of Transportation
Status: Open—Awaiting Response
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Recommendation;

Provide funding incemtives, guidance and assistance to the States 1o obtain
complete toxicological tests and report results (Iacluding drug tests requested) to
DOT on all vehicle operators involved in fatal commercial vehicle accidents.

Safety Recommendaﬁon No.: H-90-16

Date Issued: April 4, 1990

Recipient: National Highway Traffic Safety Adminiswation
Statns: ) Closed—Acceprable Response (11/24/98)
Recommendation: :

Revise the Faral Accident Reporting System to include standardized dmug
toxicological tests reguested in each fatal accident and results, both. single and
multiple drog, which would include an estimating systemn similar to that now used
to estimate national alcohol involvement in fatal accidents.

Safety Recommendation No.: H-90-34

Date Issued: April 4, 1990

Recipient: U.S. Deparment of Health and Human Services
Status: Open—Acceptable Response
Recommendation:

Establish, with the Departrnent of Transportation apd other organizations as
appropriate, a postaccident alcohol and other drug analytic test plan for tests to be
conducted on a wide range of impaiving drugs with results reported at state-of-the-
art sensitivity levels.

Safety Recommendation No.: A-91-119

Date Issued: December 3, 1991 .
Recipient: Federal Aviation Administration )
Status: Closed—Acceptable Action (12/11/92)
Recommendation:

Establish 2 comprehensive educational program to alert pilots to the potential
adverse effects on flightcrew performance that may atise from the misuse of
prescribed and over-the-counter medication. :

Safety Recommendation No.: R-93-17

Date Issued: June 5, 1993

Recipient: National Railroad Passenger Corporation (Amirak)
Status: . Closed—aAcceptable Aliemnate Action (3/16/95)



96

Aug-08-07  10:28am  From-NTSB 202-314-6110 T-538  P.030/03  F-s08

20

Recommendation:

Develop and implement an educational program for employees thar describe and
illustrate potential consequences of medication use to enable employees to make
an informed decision about the relationship between their use of prescribed and
over-the-counter medications and their fitness for duty,

Safety Recommendation No.: 1-94-5

Date Issued: September 30, 1994

Recipient: U.S. Department of Transporation
Status: Closed—Acceptable Action (8/17/95)
Recommendation:

Require the modal operating administration to develop and disseminate bulletins,
notices, circulars, and other documents that call attention to the need for an
employee-reporting procedure concerning use of medication (over-the-counter and
prescription) while on duty and that urge the transportation industry to develop
and implement informational and educarional programs related to this subjecr.

Safety Recommendation No.: M-94-45

Date Issued: September 30, 1994

Recipient: Warrior and Gulf Navigation Company
Status: Closed—Acceptable Action (1/9/95)
Recommendation:

Establish procedures that encourage towboat operators to inforrn management
when they are aking medication, to detenmine whether such medication may affect
petformance of their duties, and to arrange for a qualified relief, if necessary.

Safety Recemmendation Neo.: M-95-22

Date Issued: July 11, 1995

Recipient: All Alagkan Seafood, Inc.

Status; Closed—No Longer Applicable (1/27/98)
Recommendation:

Develop and institnte a program’ designed to require employees to inform
management of any medication being taken that could potentially affect
performance.

Safety Recommendation No.: M-97-42

Date Issucd: Tune 26, 1997

Recipient: U.8. Coast Guard

Status: Open—Acceptable Response
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Recommendation:

Review, in consultation with experis in occupational health, your medical
standards, guidelines, and examination forms to ensure that they require the
disclosure and appropriste evaluation of the history or presence of any medical
conditions, symptoms, or medication use that would affect an individual's fitness to
pilot a vessel.

Safety Recommendation No.: M-97-45

Date Issued: June 26, 1997

Recipient: ~ The State Pilot Commissions, and the
Alaska Board of Marine Pilots

Status: Open—Acceptable Response

Recommendation:

Review, in-comsultation with experts in occupational health, your imedical
standards, guidelines, and examination forms to ensure that they require the
disclosure and appropriate evaluation of the history or presence of any medical
conditions, symptoms, or medication use that would affect an individual’s fitness to
pilot a vessel.
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Appendix B
' : A Sampling of Studies on
Antihistamine Effects

Betts, T., Markman, D., Debenham, S,, and others. 1984, “Effects of Two Antihistarnine Drugs
on Actial Driving Performance.” British Medical Journal (Clinical Research Edition)
288(6413): 281-282. ’

Brookhuis, KA., De Vries, G., and De Waard, D. 1993. “Acute and Subchronic Effects of the
HI1-Histamine Receptor Antagonist Ebastine in 10, 20, aud 30 mg Dose, and Tripolidine 10
mg on Car Driving Performance.” British Journal of Clinical Pharmacology 36(1): 67-70.

Burns, M., Shanahan, J.E,, and Shellenberger, C.H. 1994. “A Laboratory Study of Patients With
Chronic Allergic Rhinitis: Antihistamine Effects on Skilled Performance.” Journal of 4llergy
and Clinical Immunology 93(4): 716-724.

Clarke, C.H., and Nicholson, A.N. 1978. “Performance Studies With Antihistamines.” Brirish
Journal of Clinical Pharmacology 6(1): 31-35.

Gibmore, T.M., Alexander, B.H., Mueller, B.A., and Rivara, F.P. 1996. “Occupational Injuries and
Medication Use.” dmerican Journal of Industrial Medicine 30(2):234-239.

Hindmarch, L, and Bhatti, J.Z. 1987. “Psychomotor Effects of Astemizole and Chlorphenirarnine,
Alone and in Combination With Alcohol.” International Clinical Psychopharmacology 2(2):
117-119.

Melizer, BE.O. 1990, “Antibistamine- and Decongestant-Induced Performance Decrements.”
Journal of Occupational Medicine 32(4): 327-334.

Millar, K., and Wilkinson, R.T. 1981. “The Effects Upon Vigilanée and Reaction Speed of the
Addidon of Ephedrine Hydrochloride to Chlorpheniramine Malcate.” Eurapean Journal of
Clinical Pharmacology 20(5): 351-357.

Nicholson, AN, and Stone, B.M. 1986. “Antihistamines: Impaired Performance and the
Tendency To Sleep.” European Journal of Clinical Pharmacology 30(1): 27-32.

OHanlon, 1.F., and Ramaekers, J.G. 1995, “Antihistamnine Effects on Actual Driving Performance
in 2 Standard Test: A Summary of Dutch Experience, 1989-94.” dllergy 50(3): 234-242.

Rice, V.J., and Snyder, H.L. 1993. “The Effects of Benadryl and Hismanal on Psychomotor
Performance and Perceived Performance.” Aviarion, Space, and Environmental Medicine
64(8): 726-734.

Starsmer, G. 1985. “Antihistamines and Highway Safety.” dccident Analysis and Prevention
17(4): 311317,
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Appendix C
New Safety Recommendations Pertaining to the
Use of Licit Medications, Issued to the DOT, the
Modal Administrations, and the FDA

To the U.S. Department of Transpertation:

To the

Establish, in coordination with the Federal Motor Carmier Safety Administration,
the Federal Railroad Administration, the Federal Transit Administration, and the
U.S. Coast Guard, comprehensive toxicological testing tequirements for an
appropriate sample of fatal highway, railroad, iransit, and marine accidents to
ensure the identification of the role played by common prescription and over-the-
counter medications. Review and analyze the results of such testing at intervals
not to exceed every 5 years, (I-00-1)

Develop, with assistance from experts on the effects of pharmacological agents on
human performance and alertyess, a list of approved medications and/or classes of
medications that may be used safely when operating a vehicle. (I-00-2)

Expressly prohibit the use of any medication not on the U.S. Department of
Transportation’s list of approved medications (described in Safety Recom-
mendation [-00-2) for twice the recommended dosing interval before or during
vehicle operation, except as specifically allowed, when appropriate, by procedures
or criteria established by the applicable modal administration (the Federal Aviation
Administration, the Federal Motor Carrier Safety Administration, the Federal
Railvoad Administration, the Federal Transit Administration, or the U.S. Coast
Guard). (1-00-3)

Evaluate the applicability of the restrictions (for vehicle operators) described in
Safety Recommendations I1-00-2 and -3 to fransportation eraployees in all safety-
sensitive positions. If appropriate, implement such restrictions within 2 years of
their implementation for vehicle operators. (I-00-4)

Federal Aviation Administration:

Establish, with assistance from experts on the effects of pharmacological agents on
human performance and alertness, procedures or criteria by which pilots who |
medically require substances not on the U.S. Department of Transportation’s list of
approved medications may be allowed, when appropriate, to use those medications

when flying. (A-00-4)

Develop, then periodically publish, an easy-to-understand source of information
for pilots on the hazards of using specific medications when flying. (A-00-5)
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Establish and implement an educational program targeting pilots that, at a
minimum, ensures that all pilots are aware of the source of information described
in Safety Recommendation A-00-5 regaxding the hazards of using specific
medications when flying, (A-00-6)

Federal Motor Carrier Safety Administration:

Establish, with assistance from experts on the effects of pharmacological agents on
human performance and alertness, procedures or criteria by which highway vehicle
operators who medically require substances not on the U.S. Department of
Transportation’s list of approved medications may be allowed, when appropriate,
10 use those medications when driving. (H-00-12)

Develop, then periodically publish, an easy-to-understand source of information
for highway vehicle operators on the hazards of wsing specific medications when
driving, (FH-00-13)

" Establish and implement an educational program targeting highway vehicle

To the

operators that, at a minimum, ensures that all operators are aware of the source of
information described in Safety Recommendation H-00-13 regarding the hazards
of using specific medications when driving. (H-00-14)

Establish, in coordination with the U.S. Department of Transportation, the Federal
Railroad Administration, the Federal Transit Administration, and the U.S. Coast
Guard, comprehensive toxicological testing requirements for an appropriate
sample of fatal highway, railroad, transit, and marine accidents to ensure the
identification of the role played by common prescription and over-the-counter
medications. Review and analyze the results of such testing at intervals not to
exceed every 5 years. (H-00-15)

Federal Railroad Administration:

Establish, with assistance from experts on the effects of pharmacological agents on
human performance and alertness, procedures or criteria by which train operating
crewmembers who medically require substances not on the U.S. Department of
Transportation’s list of approved medications may be allowed, when appropriate,
1o use those medications when performing their duties. (R-00-1)

Develop, then periodically publish, an easy-to-understand source of information
for irain operating crewmembers op the hazards of using specific medications
when performing their duties. (R-00-2)
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Establish and implement an educational program targeting train operating
crewmembers that, at a minimum, ensures that all crewmermbers are aware of the
source of information described in Safety Recommendation R~00-2 regarding the
hazards of using specific medications when performing their duties. (R-00-3)

BEstablish, in coordination with the U.S. Department of Transportation, the Federal
Motor Carrier Safety Administration, the Federal Transit Administration, and the
U.S. Coast Guard, comprehensive toxicological testing requirements for an
appropriate sample of fatal highway, railroad, transit, and marine accidenis to
ensure the identification of the role played by common prescription and over-the-
counter medications. Review and analyze the results of such testing at intervals
not to exceed every S years. (R-00-4)

To the Federal Transit Administration:

Establish, with assistance from experts on the effects of pharmacological agents on
human performance and alermess, procedures or criteria by which transit vehicle
operators who medically require substances not on the U.S. Department of
Transportation’s list of approved medications may be allowed, when approprate,
to use those medications when operating trangjt vehicles. (R-00-5)

Develop, then periodically publish, an easy-to-understand source of information
for transit vehicle operators on the hazards of using specific medications when
operating transit vehicles. (R-00-6) ‘

Establish and implement an educational program targeting transit vehicle operators
that, a1t a minimum, cnsures that all operators are aware of the source of
information described in Safety Recoamendation R-00-6 regarding the hazards of
using specific medications when operating transit vehicles. (R-00-7)

Bstablish, in coordination with the U.S. Department of Transportation, the Federal
Motor Carrier Safety Administration, the Federal Railroad Administration, and the
U.S. Coast Guard, comprehensive toxicological testing requirements for an
appropriate sample of fatal highway, railroad, wansit, and marine accidents to
ensure the identification of the role played by common prescription and over-the-
counter medications. Review and analyze the results of such testing at intervals
not 1o exceed every 5 years. (R-00-8)
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To the United States Coast Guard:

Establish, with assistance from experts on the effects of pharmacological agents on
human performance and alertness, procedures or criteria by which vessel operating
personnel who medically require sabstances not on the U.S. Department of
Transportation’s list of approved medications may be allowed, when appropriate,
to use those medications when performing their duties. (M-00-1)

Develop, then periodically publish, an easy-to-tmderstand source of information
for vessel operating personnel on the hazards of using specific medicatiops when
performing their duties. (M-00-2)

Establish and implement an educational program targeting vessel operating
personnel that, at a minimum, ensures that all operating personnel are aware of the
source of information described in Safety Recommendation M-00-2 regarding the
hazards of using specific medications when performing their duties. (M-00-3)

Establish, in coordination with the U.S. Department of Transportation, the Federal
Motor Carrier Safety Administration, the Federal Railroad Administration, and the
Federal Transit Administration, comprehensive toxicological testing requirements
for an appropriate sample of fatal highway, railroad, transit, and marine accidents
to ensure the identification of the role played by common prescription and over-
the-counter medications. Review and analyze the results of such testing at
intervals not to exceed every 5 years. (M-00-4)

To the Food and Drug Administration:

Establish a clear, consistent, easily recognizable warning label for all prescription
and over-the-counter medications that may interfere with an individual’s ability 1o
operate a vehicle. Require that the label be prominently displayed on all packaging
of such medications. (I-00-5)
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Though this limited review did not detect a difference in the number of cenditions found
between pilots examined at 6- and 12-month intervals, the increased time between examinations
would necessarily increase the average time from the onset of a new condition to the pilot’s next
examnination. If the 2 percent of pilots under 40 noted in the FAA’s review who developed
significant medical conditions between examipations is representative, the proposed rule may
delay thousands of pilots from being evaluated for new medical conditions if they are not
required to report such conditions until they apply for their next medical certificate.

Existing FAA regulations do not require pilots to report medical conditions between
examinations, though they do reguire pilots to refrain from their duties when they are aware of a
potentially disqualifying medical condition. Title 14 Code of Federal Regulations 61.53(a)
states the following:

[An airman] shall not act as pilot in command, or in any other capacity as a
required pilot flight crewmember, while that person: (1) knows or has reason to
know of any medical condition that would make the person unable to meet the
requirements for the medical certificate necessary for the pilot operation; or (2) is
taking medication or receiving other treatment for a medical condition that results
in the person being unable 1o meet the requirements for the medical certificate
necessary for the pilot operation.

The FAA notes that JCAO standards related to duration of medical certificate are
consistent with the proposed rulemaking, and justifies the proposed rule “in part because of the
international application of less restrictive standards that has had no reported adverse impact on
safety.” However, international standards, unlike current or proposed U.S. regulations, explicitly
stipulate that conditions arising botween scheduled examinations be repored so that such
conditions can be evahmted promptly. ICAO Annex 1 (1.2.6.1.1) recommends that “Licence
bolders should inform the Licensing Authority of ... any decrease in medical fitness of a
duration of more than 20 days or which requires continued treatment with prescribed medication
or which has required hospital treatment.” The European Joint Aviation Authorities (JAA)
regulations require the following:

Holders of medical certificates shall, without undue delay, seck the advice of the
AMS [aeromcdical scction], an AMC [aeromedical centre] or an AME
[authorised medical examiner] when becoming aware of: (1) hospital or clinic
admission for more than 12 bours; or (2) surgical operation or invasive procedure;
or (3) the regular use of medication; or (4) the need for regular use of correcting
lenscs” (JAR-FCL 3,040).

The Safety Board believes that the proposed rule should follow the ICAO and JAA
examples above and require that potentially disqualifying conditions be reported to the FAAina
timely fashion. Such a requitement should not substantially add to the burden on cither the pilot
or the FAA. Pilots are already required to cease operating as flight crew when such conditions
exist, so those who intend to continue operations would need FAA approval 10 do so. The FAA
would nceessarily perform a complete evaluation of the condition at the time of the airman’s
next application for medical certificate, and an evaluation performed at the time that the
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condition is initially discovered would be no more time consuming and considerably more
timely. The Safety Board encourages the FAA to change the proposed rule accordingly.

The Safety Board is also concerned that an unintended effect of extending the time
between examinations might be to increase the interval between NDR inquiries. Such inquiries,
currently performed in conjunction with pilot applications for medical cenificates, are a
significant source of information on substance abuse and dependence disorders that might
otherwise go unrecognized or unreported. Many U.S. states Hmit the information available
through the NDR to the most recent 3 years, so if inquiries are performed at longer intervals, it is
likely that sorme relevant convictions will be missed. Substance abuse and dependence are
conditions that are mot associated with aging, and that will often respond well to early
intervention; it would therefore be unwise to limit the FAA’s ability 10 discover such conditions
in the younger population (under the age of 40), who may stand to benefit most from evaluation
and treatnent. The Safety Board therefore feels that this NPRM should require policy changes
85 necessary to ensure an appropriate frequency of NDR database evaluations that is no less than
cucrently performed.

The Safety Board appreciates the opportunity to comment on this NPRM.

20—

Mark V. Rosenker
Chairman
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The labels commonly found on both prescription and nonprescription medications alert
consumers that they will need to determine whether they are too impaired to operate a vehicle.
Such advisories do not account for the possibility that the medication may impair an individual’s
ability to make such a determination.

Some countries’ require clear warnings regarding possible effects of medications on
driving. For example, Sweden’s Medical Products Agency Code of States 1995:11 (Chapter II,
Section 2.6) requires thar “medicinal products which can affect ability to react and consequently
ability to drive vehicles or perform work which entails risks or requires precision shall be labeled
with a warning triangle.” The requirements further specify that a red triangle “shall appear in a
prominent position” on labels of such medications. Although uot required by Augtralian law,
pharmacists in that counmy often affix a red triangle in a prominent location on labels of
prescription medications thar may adversely affect driving performance.

Many studies have documented difficulties encountered by consumers, particularly the
elderly, with reading and understanding medication labels and instructions® The current labels
(particularly in the case of over-the-counter medications) may not provide sufficient direction for
vehicle operators in all circumstances. Further, the advice to “use care” when operating a vehicle
is unlikely to restrict such operation by an individual who is umaware of any effects of the
medication. The existing labels and inserts used in the United States for prescription and over-
the-counter medications that may impair vehicle operation do not always corpmunicate the risk for
impairment in a manner that can be easily understood. The Safety Board thus believes that the
FDA should establish a clear, consistent, easily recognizable warning label for all prescription and
over-the-counter medications that may interfere with an individual’s ability to operate a vehicle.
The FDA should also require that such a label be prominently displayed on all packaging of such
medications.

Regulatory Guidance

There is relatively little regulatory guidance available from the DOT, its modal
administrations, the FDA, or other regulatory agency for vehicle operators with regard to use of
over-the-counter and prescription medications. .Guidance from the FAA in Federal Aviation
Regulations 14 CFR Paris 61, 67, and 91 is not explicit regarding the use of specific medications.
Section 61.53 under Part 61,which governs pilot certification in general, states the following:

3 Deseribed, for example, in the following references: () Sansgiry, $.S., Cady, PS., and Patil, S. 1997.
*Readability of Over-the-Counter Medication Labels.” Journal of the American Pharmaceutical Association
NS37(5): 522-528. [September-Qctober]. (b) Hanchak, N.A., Patel, M.B,, Berlin, J.A., and Strom, B.L. 1956.
“Parient Misunderstanding of Dosing Instructions.” Journal of Generel Internal Medicine 11(6): 325-328. [June].
(c) Basara, L.R., and Juergens, J.P. 1994. “Patient Packagc Insert Readability and Design.” 4mericon Pharmacy
NS34(8): 48-53. [August]. (d) Wetanabe, RK., Gilbreath, K., and Sakamoto, C.C. 1994. “The Ability of the
Geriatric Population To Read Labels on Over-the-Countor Medication Containers.” Journal of the American
Optometric Association 65(1): 32-37. [August].
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Establish and implement an educational program targeting train operating
crewmembers that, ar a minimoum, ensures that all crewmembers are aware of the
source of information described in Safety Recormmendation R-00-2 regarding the
hazards of using specific medications when performing their duties. (R-00-3)

Establish, in coordination with the U.S. Department of Transportation, the Federal
Motor Carrier Safety Administration, the Federal Transit Administration, and the
U.S. Coast Guard, comprehensive toxicological testing requirements for an
appropriate sample of fatal highway, railroad, transi, and matine accidents to
ensure the identification of the role played by commeon prescription and over-the-
counter medications. Review and analyze the results of such testing at intervals
nat to exceed every 5 years. (R-00-4)

To the Federal Transit Administration:

Establish, with assistance from experts on the effects of pharmacological agents on
human performance and alertuess, procedures or criteria by which transit vehicle
operators who medically require substances not on the U.S. Department of
Transportation’s list of approved medications may be allowed, when appropriate,
to use those medications when operating transit vehicles. (R-00-5)

Develop, then periodically publish, an easy-to-understand source of information
for transit vehicle operators on the hazerds of using specific medications when
operating transit vehicles. (R-00-6)

Establish and implement an educational program targeting transit vehicle operators
that, at a minimum, ensures that all operators are aware of the source of
information described in Safety Recommendation R-00-6 regarding the hazards of
using specific medications when operating transit vehicles. (R-00-7)

Establish, in coordination with the U.S. Department of Transportation, the Federal
Motor Carrier Safety Administration, the Federal Railroad Administration, and the
US. Coast Guard, comprehensive toxicological testing requirements for an
appropriate sample of fatal highway, railroad, transit, and marine accidents to
ensure the identification of the role played by common prescription and over-the-
counter medications. Review and analyze the results of such testing at intervals
not to exceed every 5 years. (R-00-8)
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STATEMENT OF NICHOLAS A. SABATINI, ASSOCIATE ADMINISTRATOR
FOR AVIATION SAFETY, FEDERAL AVIATION ADMINISTRATION
BEFORE THE COMMITTEE ON TRANSPORTATION AND
INFRASTRUCTURE, SUBCOMMITTEE ON AVIATION, ON THE FAA’S
OVERSIGHT OF FALSIFIED AIRMAN MEDICAL CERTIFICATION
APPLICATIONS, ON JULY 17, 2007

Chairman Costello, Congressman Petri, and Members of the Subcommittee, I am pleased
to appear before you today to discuss the Federal Aviation Administration’s oversight of
the Airman Medical Certification application process. Let me assure you, at the outset,
that the FAA takes this matter seriously, and we are very concerned about any
falsification of information in our nation’s aviation system. Let me also say that the vast
majority of our nation’s pilots are honest, dedicated, and have contributed significantly to
our current unprecedented safety record. We support and are in the process of
implementing the recommendations of the Inspector General on falsified airman medical

applications, as I will discuss. We are also taking other proactive steps regarding this

issue, which I will also discuss.

As you are aware, the Department of Transportation’s Inspector General issued a report
in 2005 describing the results of an investigation conducted jointly with the Social
Security Administration’s Inspector General, the United States Attorney’s office for
Northern California, and the FAA’s Office of Aerospace Medicine, Western-Pacific
Region, into the falsification of applications for FAA airman medical certificates. The
investigation was known as “Operation Safe Pilot.” 1 will not spend time discussing the
details of the IG’s findings, for they are already well known to you; however, I will

discuss the IG’s recommendations, and the FAA’s response to those recommendations.
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The Inspector General recommended that FAA work with the Social Security
Administration (SSA) and other disability benefits providers, to develop and implement a
strategy to conduct checks of applicants for airman medical certificates with the
databases of SSA and other disability providers, and take appropriate enforcement actions
where falsifications are found. The IG also recommended that FAA consider revising our
Application for Airman Medical Certificate to require applicants to explicitly identify
whether they are receiving medical disability benefits from any provider. Iam pleased to
inform you that the FAA is moving forward to implement both of the IG’s

recommendations.

FAA is working to develop a program, in cooperation with the Office of the Inspector
General for the Social Security Administration (SSA), to cross-check randomly selected
applicants for FAA airman medical certificates with the SSA disability database to
determine if any applicants are receiving disability benefits from SSA. We hope to start
by cross-checking applicants to the SSA database, because 1o receive SSA disability
benefits, an individual must be totally disabled. Thus, virtually any applicant who is
receiving SSA disability benefits will necessarily have a condition that would disqualify
the applicant from holding an airman medical certificate from the FAA. We are still in
discussions with the Social Security Administration, with the goal of signing a
Memorandum of Understanding regarding the use of their database, and exactly what
information the SSA will be able to divulge without violating privacy rules. Before we

consider expanding the cross-checking of applicants to disability databases other than the
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Social Security Administration, we have to consider the potential resources required to
conduct investigations and make medical determinations regarding an applicant’s
disability and whether that condition disqualifies the applicant from holding an airman

medical certificate.

In order to proceed with cross-checking applicants for airman medical certificates against
the SSA disability database, or any other database, FAA must first revise the system of
records notice for FAA’s “Aviation Records on Individuals” to permit disclosure of the
records through a routine use. This will require publishing a notice of the revised system
of records in the Federal Register, and a period for public comments, before the records
may be disclosed, and FAA can begin any cross-checking. This process may take six to
twelve months to complete. However, we wiil immediately begin efforts to implement
the IG’s second recommendation, the addition of a question to the airman medical
certificate application regarding disability benefits. The FAA will take appropriate
administrative actions to change the application form to include the new question. Once
that is completed, the new application form can be printed and distributed to Airman

Medical Examiners (AME) nationwide.

We are proposing to change the Airman Medical Certificate application to add a question
specifically asking if the applicant is reéeiving any disability benefits. While this
additional question appears straightforward, the investigative work will begin after a
positive response to the question. Once an applicant indicates that he or she is receiving

disability benefits, FAA must then investigate to determine the disability benefits
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provider, the condition for which the applicant is receiving disability benefits, and the
extent of the applicant’s disability. Social Security disability benefits, as I’ve already
stated, are based on 100% disability, and would, presumably, disqualify the applicant
from holding an airman medical certificate in virtually all cases. However, the
Department of Veterans Affairs (VA) disability benefits, for example, cover a wide range
of gradation from minor disabilities to total disability, and many conditions that would
qualify for VA benefits would not necessarily disqualify the applicant from holding an

airman medical certificate.

FAA is also being proactive in other areas regarding falsification of data on airman
medical certificate applications. The FAA’s Civil Aerospace Medical Institute (CAMI)
has now developed an integrated Scientific Information System (SIS) that will provide a
continuous monitoring of all airman medical certification records compared to aviation
accidents or incidents and post-mortem toxicology reports. The FAA will therefore have
the capability of continuously monitoring any aircraft accident and assessing any
discrepancy between the pre-mortem certification and post-mortem findings. This
includes prescription and non-prescription medications and medical abnormalities that
could affect the ability to safely perform duties permitted by the airman certificate, which

are related to National Transportation Safety Board causal accident factors.

In 2006, the FAA’s Office of Aerospace Medicine initiated a routine process analysis
study to evaluate and improve the efficiency of airman medical certification within the

FAA. The Airman Medical Examiner (AME) Airman Certification Quality Assurance
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study evaluated the accuracy of AMEs in determining the suitability of airman medical

certification.

The review of 2000 records, randomly selected from 320,000 examinations, determined
that 2.5 percent of records contained medical issues that should have resulted in the AME
not issuing a certificate. However, further review indicated that most of these cases could
have been issued if additional information was provided. In addition, 1.8 percent of the
cases were submitted without enough information to determine if the airman should have
been issued a certificate. Again, it was determined that most of these cases could have

been issued if all information had been submitted.

Each of these proactive measures will assist the FAA in monitoring this issue. We are
committed to expanding our efforts to review medical certificates and pursue appropriate
enforcement actions when falsifications are discovered. Let me conclude, Mr.
Chairman, by stating that the FAA’s first priority always has been, and always will be,
safety. Safety is our agency’s mission, and we have dedicated our careers to promoting

safety. It is a responsibility we do not take lightly.

This concludes my statement, and I will be happy to answer any questions the Committee

may have.
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.5, House of Representatives
Committee on Trangportation and FInfrastructure

James L. Oberstar Washington, BE 20515 Fobn L. Mica
Chairman Ranking Republican Hember
David Heymsfeld, Chef of Staff July 31, 2007

James W. Coon I, Republican Cluef of Staff
Wasd W. McCarragher, Chuef Counsel

The Honorable Nicholas A. Sabatini
Associate Administrator for Aviation Safety
Federal Aviation Administration

800 Independence Avenue, S.W.
Washington, D.C. 20591

Dr. Fredrick Tilton

Federal Air Surgeon

Federal Aviation Administration
800 Independence Avenue, S.W.
Washington, D.C. 20591

Dear Mr. Sabatini and Dr. Tilton:

On July 17, 2007, the Subcommittee on Aviation held a hearing on “FAA’s Oversight of
Falsified Airmen Medical Certificate Applications.” Attached you will find additional questions that
the Subcommittee would like you to answer.

1 would appreciate your response within 14 days so that they may be included in the hearing
record. Please send your response to: Leila Kahn, 586 Ford House Office Building, Washington,
DC 20515. Due to delays in the receipt of mail in the mail screening process, I also request that
you email and/or fax your response to Ms. Kahn at Leila. Kahn@mail. house.gov and (202) 226-
6012. Should you have any questions or concerns, you may reach Ms. Kahn at (202) 226-4697.

Sincerely,

(et .
']/homas E. Petni
Ranking Member
Subcommittee on Aviation Subcomtnittee on Aviation
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AVIATION SUBCOMMITTEE HEARING ON “FAA’S OVERSIGHT OF FALSIFIED AIRMAN MEDICAL

CERTIFICATE APPLICATIONS”
QUESTIONS FOR THE RECORD
Jury 17,2007

Have you ever taken administrative actions against a pilot for failing to report 2 medical
condition on an airman medical certificate application even if the condition would not
disqualify him from obtaining the certificate?

There are millions of people who drive cars and othet personal vehicles with medical
conditions that would disqualify a pilot. Why don’t we allow a pilot to fly with these same
conditions?

1In a 1990 rulemaking concerning reporting of drug and alcohol-related convictions, you
stated that “a single impaired or intoxicated pilot could cause extensive and wide-spread
damage to the public through loss of life or property damage.” s this also the case with
medical impairment?

A recent NPRM proposes to extend the duration of first- and third-class medical certificates
for certain individuals. FAA claims a dectease in routine workflow which would allow the
FAA to focus on the most safety-critical certification cases. Could these freed-up resoutces
be used to process cases identified in the disability match.

Federal Air Surgeon’s Medical Airman Survey

1.

Mt. Tilton, the most recent Federal Air Surgeon’s Medical Bulletin presents the results of the
2006 FAA Aerospace Medical Services Airman Survey. In this survey, 15 percent of airmen
repotted that an AME did not review their medical history. Of those, neatly 80 percent said
no medical history review was done at all. Is this finding consistent with your AME
requirements?

In the same survey, 4 percent of airmen reported that an AME did not conduct the physical
exam. Of those responses, 13 percent said there was no physical exam. Can you comment
on that statistic?

Do you believe that the sutvey results — which represent about 1 petcent of currently
certificated pilots — are representative of the pilot population as a whole?

DUI Information Requited on the Airman Medical Certificate Application

1.

In conducting the NDR match, does FAA rely on the aitman social security number to
match state records? If not, what data points are used?

How many airmen choose not to submit the social security numbers on their medical
certificate applications?

How does FAA obtain DUI conviction information on airmen who do not submit the
SSNs?
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Responses to questions for the record by the The Honorable Nicholas A. Sabatini,
Associate Administrator for Aviation Safety
and

Dr. Fredrick Tilton, Federal Air Surgeon

1. Have you ever taken administrative action against a pilot for failing to report
a medical condition on an airman medical certificate application even if the
condition would not disqualify him from obtaining the certificate?

Intentionally failing to report a medical condition, even when it may not be
specifically disqualifying, is a violation of Federal Aviation Administration
(FAA) regulation (14 CFR § 67.403). When such a violation occurs we have the
authority to suspend, revoke, or deny not only the medical certificate but all
certificates and ratings a pilot may hold. According to our Enforcement
Information System, in calendar year 2006, there were 333 cases in which we
took legal enforcement action for violations of § 67.403.

2. There are millions of people who drive cars and other personal vehicles with
medical conditions that would disqualify a pilot. Why don’t we allow a pilot
to fly with these same conditions?

The mental and physical skills required to act as a pilot of an aircraft are not the
same as those required for driving a car or other personal vehicle. Piloting an
aircraft requires a greater level of mental and physical skill. For this reason, the
FAA has medical standards which a pilot applicant must meet in order to hold an
FAA Medical Certificate. Medical certification has changed dramatically over
the years in favor of the airman. Improved medical evaluation technology and
treatments for conditions that otherwise may have been considered disqualifying
continually affect how our licensing and credentialing programs are structured
and modified. The program to medically certificate airmen has evolved to the
point where certification for those persons who would not otherwise qualify is
determined largely on a case-by-case basis. As it is with driving, however, the
type of pilot privilege being exercised is always a factor. Commercial drivers
must meet federal medical standards whereas non-commercial motor vehicle
drivers must meet less rigid, state-imposed, qualification standards. By way of
comparison to aviation we may make a determination, for example, that a private
pilot with Type II diabetes may be authorized to exercise privileges whereas an
airline transport pilot may not. The burden of proof of medical fitness rests with
the pilot to demonstrate an ability to exercise privileges in a safe manner.

3. In a 1990 rulemaking concerning reporting of drug- and alcohol-related
convictions, you stated that “a single impaired or intoxicated pilot could
cause extensive and wide-spread damage to the public through loss of life or
property damage.” Is this also the case with medieal impairment?
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Yes, any impairment of a pilot whether medical in nature or not can be
catastrophic. The potential for a catastrophic event would increase exponentially
based on the severity of medical impairment. Fortunately, we do not see this as
any type of normal occurrence; rather, our accident data reveal that this is a very
rare occurrence. We credit this to the professionalism of pilots and to our medical
certification process. Pilots understand that they must not fly when impaired;
however, for those who would intentionally do so there is always the possibility
of an accident or incident.

4. A recent NPRM proposes to extend the duration of first- and third-class
medical certificates for certain individuals. FAA claims a decrease in routine
workflow which would allow the FAA to focus on the most safety-critical
certification cases. Could these freed-up resources be used to process cases
identified in the disability match?

The NPRM claim of saved resources refers to our medical certification personnel,
FAA physicians and support staff, having to process fewer applications. The
intent of the NPRM, in part, is to free up resources for more time-consuming,
safety-critical cases with complex medical histories such as those that require
waivers, or “Special Issuances (SI).” These cases involve more paperwork,
frequent interaction with the applicants, and, oftentimes, consultation with non-
FAA medical experts. We initiated the NPRM in 2005, so any additional
workload associated with a disability match was not accounted for in the
development of the NPRM.

We agree that the proposed disability match will help to enhance the safety of the
national airspace system. We will accomplish the disability match, and we will
certainly take advantage of any freed-up resources in the processing of these
cases. However, because we originally planned to use these resources to help us
manage the workload associated with the SI cases, we anticipate that we will
experience complaints from our SI recipients because the disability match will
divert resources from the SI management process.

Federal Air Surgeon’s Medical Airman Survey

1. Dr. Tilton, the most recent Federal Air Surgeon’s Medical Bulletin presents
the results of the 2006 FAA Aerospace Medical Services Airman Survey. In
this survey, 15 percent of airmen reported that an AME did not review their
medical history. Of those, nearly 80 percent said no medical history review
was done at all. Is this finding consistent with your AME requirements?

No. Applicants are required to report their medical history on FAA Form 8500-8
and Aviation Medical Examiners (AME’s) are required to review that medical
history before a medical certificate may be issued. Under FAA regulation
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(14 CFR § 67.3) medical certificates are issued “based on medical examination
and evaluation of a person’s history and condition.”

While it is difficult to determine definitively from the survey, we suspect that
airmen who reported that an AME did not review their medical history with them,
or that no history review was done at all, likely are airmen who did not report
significant medical history. This is consistent with our finding that approximately
90% of applicants have insignificant medical backgrounds and are found eligible
for the issuance of a medical certificate. Respondents may have considered a
confirmation that they have no significant medical history as lack of a review of
that history. With a routine case in a very busy physician’s office, sometimes
individuals may feel that not enough time was spent and respondents may be
voicing that frustration. It is interesting to note that, typically, the feedback we
receive is that our process is overly rigid and that certification takes too long.
Therefore, this indicator is noteworthy for us given that respondents seem to be
inviting greater scrutiny, which is not typical feedback we receive.

We conduct this and other surveys with a view toward continuous improvement
of the airman medical certification program and always discuss the results with
AME’s at various AME seminars we conduct nationwide. We plan to highlight
these findings at four upcoming AME seminars scheduled during this fiscal year.

. In the same survey, 4 percent of airmen reported that an AME did not

conduct the physical exam. Of those responses, 13 percent said there was no
physical exam. Can you comment on that statistic?

These statistics raise concern and we are trying to decipher why these questions
elicited such responses. It is for this reason we highlight this item in the most
recent Federal Air Surgeon’s Medical Bulletin.

Airmen medical certificates may not be issued unless a medical examination is
performed. AMEs are the only physicians credentialed and authorized under
FAA regulation to perform examinations for airmen medical certification

(14 CFR §§ 67.405, 183.11, 183.15, 183.21). Further, AMEs must certify, on
Item 64 of FAA Form 8500-8, that they have “personally reviewed the medical
history and personally examined the applicant.” To be sure, we also will highlight
this finding prominently with our AME community in upcoming seminars. We
suspect, and are trying to determine whether, respondents may have
misrepresented or misinterpreted their particular experience when responding to
the survey.

. Do you believe that the survey results-which represent about 1 percent of
currently certificated pilots-are representative of the pilot population as a
whole?
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We determined that of 15,755 surveys received by airmen, a total of 6,425
participated in the survey for an overall response rate of 41%.

While representative of a small fraction of the population of certificated U.S.
pilots, the sample size is sufficient to draw valid statistical conclusions about the
satisfaction of the overall population of pilots with aeromedical certification
services offered on behalf of or by the FAA.

DUI Information Required on the Airman Medical Certificate Application

1. In conducting the NDR match, does FAA rely on the airman social security
number to match state records? If not, what data peints are used?

The criteria that the FAA uses to match records with the National Driver Register
database are the following:

Social Security Number (used as the primary match for NDR)
Date of Birth
Last Name, First Name

When a match occurs, the NDR provides the state driver's license number for us
to query the specific state for the records.

2. How many airmen choose not to submit the social security numbers on their
medical certificate applications?

In calendar year 2006 we received 439,485 applications for airman medical
certification. Of those, 106,429 applicants chose not to submit their social
security number.

Total Applications (Exams) Submitted for Certification by the Class
Requested for Calendar Year (CY) 2006:

Total Applications Received during Calendar Year 2006: 439,485
Total First Class Applications Received: 203,233

Total Second Class Applications Received: 95,101

Total Third Class Applications Received: 141,151

Total Applications (Exams) Submitted for Certification with Pseudo SSNs by
the Class Requested for Calendar Year (CY) 2006:

Total Applications Received with Pseudo SSNs during Calendar Year 2006:
106,429

Total First Class Applications with Pseudo SSNs Received: 64,757

Total Second Class Applications with Pseudo SSNs Received: 23,528
Total Third Class Applications with Pseudo SSNs Received: 18,144
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3. How does FAA obtain DUI conviction information on airmen who do not
submit SSNs?

For airmen who are issued a pseudo SSN because they choose not to provide their
actual SSN, the National Driver Register bases a match on airman name and date
of birth only. When the airman's actual SSN is not provided, the number of false
matches, and subsequent workload on the investigators, is increased since a match
cannot be narrowed to a unique SSN number. In other words, we may receive
multiple matches for a John Smith with the same birthdates; however, none of
them may be a match to our airman.
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Mr. Chairman and Members of the Subcommittee:

We appreciate the opportunity to testify today regarding falsifications of the
Federal Aviation Administration’s (FAA’s) “Application for Airman Medical
Certificate.” Pilots must have a valid Airman Medical Certificate before they are
allowed to operate an aircraft. Our testimony today is primarily based on an
investigation called “Operation Safe Pilot,” which we conducted with the Social
Security Administration’s (SSA’s) Office of Inspector General (OIG) and U.S.
Attorney Offices (USAOQs) in California, with assistance from FAA’s Western
Pacific Region Flight Surgeon and Chief Counsel offices.

At the outset, it is important to note that while the United States has the most
complex aviation system in the world, it also is the safest. Multiple layers of
controls in air carrier operations and maintenance processes, along with FAA’s
oversight, are largely responsible for the extraordinary level of safety that we have
seen in the last 5 years.

Fraud committed against FAA’s aviation safety programs has been an
investigative priority for our office for more than 10 years. During that period we
have investigated numerous schemes involving falsified maintenance records,
fraudulent certifications for replacement parts, and fraudulently obtained pilot and
mechanic certificates.

Operation Safe Pilot was initiated in 2003 consistent with the emphasis we have
placed on investigating fraud schemes that impact aviation safety. It was a risk-
based, targeted initiative (versus a random sample) based in part on a 2002
investigation conducted by OIG special agents in California. The investigation
identified a private pilot who, for about 14 years, had been receiving SSA medical
disability payments while at the same time maintaining his FAA-issued Airman
MedicallCertiﬁcate, which is required for issuance of a pilot certificate (aka,
license).

This situation did not seem possible to us—someone who represented to FAA that
he was medically fit to fly while at the same time claiming medical disability
benefits. This appeared to indicate a serious gap between FAA’s safety regulatory
program and SSA’s medical disability program, wherein one or the other program
was being defrauded. To determine if this was indicative of a more widespread
problem, we began Operation Safe Pilot, looking at a universe of about 40,000

' FAA-issued pilot certificates include: dirline Transport (pilots who can serve as pilot-in-
command for a scheduled air carrier), Commercial (pilots who can fly for compensation or hire,
including cargo), Private (pilots who fly for pleasure or personal business without accepting
compensation), and Student (pilots who are being trained by an instructor for the purpose of
obtaining their first full operating certificate).
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pilots residing in Northern California. These pilots were part of a larger group of
more than 600,000 pilots in the United States who held Airman Medical
Certificates.

Of these 40,000 pilots, approximately 3,220 were found to be collecting some type
of SSA benefits, including disability benefits. In coordination with SSA, FAA,
and USAO officials, we focused our efforts on a smaller group of pilots receiving
disability benefits and—following consultation with FAA—selected 48 pilots
from this smaller group for investigation and potential prosecution, (a) recognizing
that the USAOs could pursue at most 50 cases due to their own resource
constraints, and (b) focusing on the most serious cases that the USAOs felt
warranted criminal prosecution. It is important to note that Operation Safe Pilot
was a criminal investigation and that it is not possible to substitute criminal
investigations for regulatory enforcement, which we believe is generally the most
appropriate way to police Airman Medical Certificate applications.

As a result of Operation Safe Pilot, the USAOs charged 45 of these 48 pilots with
making false statements to FAA on their Airman Medical Certificate applications.
All 45 pilots either plead guilty or were convicted at trial. Two pilots died during
the investigation (both held commercial pilot certificates), one from complications
stemming from his undisclosed medical condition and the other from causes that
were not conclusively linked to that pilot’s undisclosed condition. Prosecution by
the USAO against another pilot was declined due to the pilot’s severe mental
incapacity.

In addition, the National Transportation Safety Board (NTSB) and FAA have
documented hundreds of instances where pilots failed to disclose potentially
disqualifying medical conditions. We believe such findings, when combined with
the results of Operation Safe Pilot, reinforce the need to strengthen oversight of
FAA’s Airman Medical Certification Program. For example, on June 25, 2007,
NTSB issued safety recommendations® to FAA identifying examples of pilots
involved in accidents who had substance dependence histories, that FAA was or
should have been aware of, that were not considered in the medical certification
process. Similar to the circumstances identified in Operation Safe Pilot, NTSB’s
report highlighted problems with undisclosed medical conditions and the fact that
other government agencies often have information relevant to FAA’s medical
certification decision-making process that FAA should access and use.

Mr. Chairman, my testimony today will address three key points essential to any
discussion regarding how best to mitigate the safety risks posed by airmen who

2 NTSB Safety Recommendation report; recommendation numbers A-07-41 through A-07-43.
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falsify the Airman Medical Certificate application to conceal disqualifying
medical conditions.

e The Airman Medical Certification Program is a key safeguard to ensure
pilots are medically fit to fly;

e Operation Safe Pilot disclosed a potential systemic problem that requires
greater attention and oversight by FAA; and

e FAA can take several actions to ensure that disabled pilots are not
circumventing the medical certification process.

The Airman Medical Certification Program is a Key
Safeguard to Ensure Pilots are Medically Fit to Fly

FAA requires that each pilot have a valid medical certificate before being allowed
to operate an aircraft. To receive a medical certificate, pilots must complete an
Airman Medical Certificate application® and be examined by an FAA-designated
Aviation Medical Examiner (AME)*. To a great extent, the medical certification
process relies on an applicant’s honesty in self-disclosing his or her medical
history, especially any information about possibly disqualifying medical
conditions. In other words, an AME’s assessment to identify symptoms or
medical conditions requiring further review is highly dependent on the medical
history the applicant provides. Those who meet the appropriate medical
standards—based on an in-person medical examination and an evaluation of
medical history—are issued a medical certificate.’

Three classes of medical certificates exist: first, second, and third. The first-class
certificate requires the most stringent medical examination, followed by the
second-class, then the third-class, which is the least stringent of all the medical
certificates. Airman Medical Certificate standards vary to accommodate all pilots,
from those who fly aircraft in commerce to those who fly for pleasure. For
example, airline transport pilots—who operate larger passenger aircraft—are
required to hold a first-class medical certificate, must meet stricter health

> FAA Form 8500-8, “Application for Airman Medical Certificate or Airman Medical and
Student Pilot Certificate”

* An AME is a medical doctor authorized by FAA to perform physical examinations for issuance
of FAA Airman Medical Certificates.

’ The FAA medical examination is a general exam that reviews medical history (with attention to
disqualifying medical conditions) and current medications; measures blood pressure, pulse,
vision, and hearing; and includes a urine test. The examination is not designed to be a
comprehensive physical.
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standards, and are reexamined on a more frequent basis than private pilots who
typically operate smaller aircraft not capable of carrying large numbers of
passengers, and therefore are only required to maintain a third-class certificate.®

The Federal Air Surgeon also has identified certain medical conditions as
specifically disqualifying for issuance of all classes of Airman Medical
Certificates because these conditions could compromise a pilot’s ability to safely
operate an aircraft.” These include conditions ranging from heart problems to
neurological and psychiatric disorders, for which psychotropic drugs are often
prescribed—the use of which in itself is disqualifying.

As of June 2007, FAA’s database included 625,922 pilots with current Airman
Medical Certificates, consisting of 111,222 certificates with first-class privileges,
118,250 with second-class privileges, and 396,450 with third-class privileges.
During calendar year 2006, FAA received 439,390 Airman Medical Certificate
applications, issued 421,106, and denied 5,947. Ninety-one percent of the denied
applications (5,421) resulted from applicants who failed to provide additional
information requested in conjunction with their application or to take other actions
required by FAA, such as a letter from their doctor about a particular condition.
FAA was awaiting additional information on the remaining 12,337 applications,
which as of December 30, 2006, were still pending an issuance or denial decision.

Multiple Indicators Show Problems with Pilot Disclosures About Potentially
Disqualifying Medical Conditions. In addition to Operation Safe Pilot, both
NTSB and FAA have published reports reflecting that pilots did not disclose
serious medical conditions, which sometimes resulted in accidents and fatalities.
For example, a May 2006 FAA research report® of post-mortem toxicology for
4,143 pilots who died in aviation accidents between 1993-2003 disclosed that 387
(nearly 10 percent) were taking some type of psychotropic, cardiovascular, or
neurojogical medication not reported on their Airman Medical Certificate
applications. The report’s authors concluded that pilots who took psychotropic or
neurological medications and were involved in fatal accidents rarely reported the
medications or their underlying medical conditions to FAA.

In addition, our examination of the NTSB Aviation Accident/Incident Database,
using keyword searches, identified 128 aircraft accidents attributable to pilot

¢ Generally speaking, first-class certificates are valid for 6 calendar months after issuance,
second-class certificates for 1 year, and third-class certificates for 3 years for pilots under age
40 or for 2 years age 40 and over.

7 Under certain circumstances, FAA may exercise discretionary authority—under special issuance
provisions of Title 14, Code of Federal Regulations—to issue an Airman Medical Certificate to
applicants with some of these conditions.

8 FAA, May 2006, Comparison of Pilot Medical History and Medications Found in Postmortem
Specimens (Final Report), Civil Aerospace Medical Institute, Oklahoma City, OK.
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medical issues (excluding substance abuse) over the last 11 years’ from a universe
0f 22,927 accidents. Examples of these accidents include the following:

On January 31, 2004, while flying as a private pilot, a retired commercial
airline pilot experienced an in-flight loss of control and crashed into the
Pacific Ocean near San Pedro, California. Six months prior to the accident
the pilot reported to FAA that he did not have a notable medical history and
was not taking any prescription medication. However, a review of the
pilot’s medical records after the accident revealed he had multiple medical
conditions, including severe heart disease and dementia. NTSB determined
the cause of this fatal accident was “incapacitation” during descent, which
resulted in the pilot’s loss of control of his aircraft and an in-flight collision
with water.

On July 15, 2001, a private pilot lost control of his aircraft and died while
flying near Bridgeville, Delaware. A post-crash review of his medical and
pharmacy records disclosed a history of Hodgkin’s disease, substantial
damage to his gastrointestinal tract, hypothyroidism, gall bladder disease,
and coronary artery bypass surgery. In addition, he required most of his
calories to be delivered intravenously through a surgically placed port in his
chest. However, on the pilot’s most recent Airman Medical Certificate
application, he disclosed only that he was taking a medication for
hypothyroidism.

Toxicology reports indicated prescription antidepressant and narcotic-like
painkiller medications in his blood at the time of the accident were more
than 5 times higher than would be expected from the maximum
recommended dosage. It was also discovered that the pilot was a doctor
who wrote his own prescriptions. NTSB cited the cause of the accident as
“incapacitation” due to the pilot’s inappropriate use of medication and
depression. NTSB also cited FAA’s “inadequate certification/approval of
the pilot’s medical certificate” as a contributing factor.

Possible Regulatory Changes to Extend Medical Certificate Expiration Dates
and Raise the Airline Pilot Retirement Age to 65 Underscore the Importance
of the Medical Certification Process. On April 10, 2007, FAA published a
Notice of Proposed Rulemaking'® to extend the period for which Airman Medical
Certificates are valid. Specifically, for pilots under age 40, the validity of first-
class certificates would be extended from 6 months to 12 months, and third-class

° From January 1, 1996 through December 31, 2006.

10 FAA, “Modification of Certain Medical Standards and Procedures and Duration of Certain
Medical Certificates,” 72 FR 18092.
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certificates from 3 to 5 years. Since extending certificate expiration dates will
result in fewer opportunities for AMEs to evaluate pilot medical fitness, it will be
even more important for FAA to take steps to ensure that pilots’ medical
conditions are fully disclosed when applications for Airman Medical Certificates
are processed.

In addition, FAA is currently considering possible rulemaking action to change the
mandatory retirement age for airline pilots from age 60 to age 65. Since the age
limit is in part directly related to the health and medical condition of pilots, FAA
actions to ensure compliance with disclosure requirements will be important in
light of this potential change.

Many differing views may exist within the aviation industry and medical
community regarding these possible rule changes. Notwithstanding the merits of
these proposed changes, one thing is clear—if either rule change is made, ensuring
the integrity of applicant disclosures on Airman Medical Certificate applications
will become even more important for FAA in administering its Airman Medical
Certification Program.

Operation Safe Pilot Disclosed a Potential Systemic
Problem that Requires Greater Attention and Oversight
by FAA

In 2003, our office initiated a proactive investigation, termed “Operation Safe
Pilot,” in part to determine whether a fraud scheme uncovered in 2002 reflected a
systemic problem. During a 2002 joint criminal investigation in California with
SSA/QOIG, we determined a pilot had defrauded both FAA and the SSA Disability
Insurance Trust Fund Program by making false statements to doctors for the
purpose of maintaining his FAA private pilot’s certificate and obtaining SSA
benefits.

For approximately 14 years, this pilot had used two different doctors: one to
conclude he was in good physical health in order to maintain his airman medical
certificate and one to diagnose him with a disabling disease in order to
fraudulently receive SSA benefits. In 2002, following a 4-day trial in Federal
court, the pilot was found guilty of fraud. He was subsequently sentenced to serve
21 months in prison and 3 years of supervised release, as well as pay nearly
$200,000 in restitution to the Federal government. FAA also revoked his pilot’s
certificate and Airframe and Power Plant (A&P) mechanic’s license.
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Operation Safe Pilot began with a universe of about 40,000 pilots, residing in
Northern California, who held current FAA-issued medical certificates. SSA
compared these pilots against its databases and produced an initial list that
identified approximately 3,220 pilots who were receiving some type of SSA
benefits, including disability benefits. This list of pilots was further refined after
seeking advice from the FAA Regional Flight Surgeon about what medical
conditions might disqualify a pilot from holding an Airman Medical Certificate.
Then, in consultation with USAOs in California, we selected potential
investigative targets focusing on:

e Pilots collecting disability benefits from SSA’s Disability Insurance Trust
Fund and Supplemental Security Income Program;

e The apparent seriousness of the medical condition and falsification of the
FAA Airman Medical Certificate application; and

o Cases meeting USAOQ prosecutive requirements.

At our request, the FAA Regional Flight Surgeon then reviewed SSA disability
case files'' and FAA medical files for selected pilots and, after doing so, provided
us a written assessment for 48 regarding their medical qualification to hold an
Airman Medical Certificate. The Flight Surgeon determined that these 48 pilots
would not have passed the airman medical examination had the physicians
conducting the examinations on behalf of FAA known about the pilots’
disqualifying medical conditions. FAA issued Emergency Revocation Orders
against 16 of these individuals and notified the remainder that their Airman
Medical Certificates were being suspended.

Criminal prosecutions were initiated against these 48 pilots, who held all classes
of pilot certificates.!”  Forty-five, including two medical doctors, were
subsequently indicted for and convicted of making false statements to FAA on
their Airman Medical Certificate applications.”® In all 48 cases, the pilots failed to
notify FAA about their well-documented, severe, pre-existing medical conditions
as required when completing and certifying the truthfulness of their Airman
Medical Certificate applications.

" These files include physician evaluations, test results, and other medical evidence to support
disability claims, as well as SSA initial and recurrent determinations of disability. In a few
instances, SSA case files were not available for review. Alternatively, SSA provided other
information describing the disabling conditions the disability recipients claimed.

12 The 48 subject pilots ranged in age from 25 to 71, with an average age of 53 years, 7 months.

3 Two pilots died during the investigation, and the USAO declined prosecution against another
pilot.
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These pilots’ pre-existing medical conditions included heart, back, and mental
disorders and substance dependence. Many of these pilots had multiple
disqualifying conditions, with the most common condition (approximately 54
percent) being some type of mental disorder such as schizophrenia. This
illustrates the importance of ensuring that Airman Medical Certificate applicants
fully disclose their medical history to AMEs as these types of disorders may not
always manifest themselves during a general examination. Two examples of cases
prosecuted as a result of Operation Safe Pilot are summarized below:

e An airline transport-rated pilot who flew cargo for a regional airline also
received SSA disability benefits based on a diagnosis of schizophrenia and
bipolar and psychotic disorders. The severity of this pilot’s disability was
illustrated by medical file notations made by his therapist when the pilot
disclosed that voices were telling him to jump off the Golden Gate Bridge.
In addition, in 1992, the pilot had been committed to a mental crisis unit
after being apprehended for trespassing on the grounds of San Quentin
State Prison, at which time he said he was under the control of voices
directing him to hike until exhaustion.

However, when applying for FAA Airman Medical Certificates from 1991
to 20035, this pilot denied ever having any mental health disorder. He did
not mention on any of these medical certificate applications his extensive
history of mental illness, the doctors he visited, the institutions where he
had been committed, or the medications he had been prescribed. At the
same time, he did not mention the fact that he had been granted SSA
disability benefits because he was deemed mentally incapable of
maintaining any employment. He was prosecuted for making false
statements on his Airman Medical Certificate application, and FAA
revoked both his medical and airline transport pilot’s certificates.

e A private pilot was receiving SSA disability benefits and 100% disability
from the U.S. Department of Veteran Affairs based on a diagnosis of Post-
Traumatic Stress Disorder and anxiety-related disorders. This pilot also
had been convicted for misdemeanors involving fighting and domestic
violence. In addition, he once told a doctor that he had previously
attempted suicide. During an interview with a DOT/OIG special agent, the
pilot admitted to previously being arrested for the manufacture and use of
methamphetamines and for relapsing and failing a urine test for
methamphetamines while on a pre-trial diversion program.

Nonetheless, when submitting applications for his Airman Medical
Certificate in 2002 and 2004, he denied any mental disorders or criminal
convictions. He was prosecuted for making false statements on these
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applications, and FAA revoked both his medical and private pilot’s
certificates.

FAA Can Take Several Actions to Ensure that Disabled
Pilots are Not Circumventing the Medical Certification
Process

In July 2005, we sent a memorandum to the DOT Secretary, Deputy Secretary,
and FAA Administrator highlighting the results of Operation Safe Pilot. We
pointed out that FAA did not have a mechanism for (1) identifying certificated
pilots who are receiving medical disability benefits from Federal disability
providers such as SSA, the U.S. Department of Veterans Affairs, and the U.S.
Department of Labor and (2) determining whether the documented medical
conditions of those disability recipients would disqualify them from maintaining
their Airman Medical Certificates. We recommended that FAA:

e Work with SSA and the other disability benefits providers to expedite
development and implementation of a strategy to carry out these checks and
take appropriate certificate regulatory enforcement action where
falsifications are found; and

e Consider revising its “Application for Airman Medical Certificate” to
require applicants to explicitly identify whether they are receiving medical
disability benefits.

In the past, FAA has implemented improved controls to strengthen oversight of
the Airman Medical Certification Program. For instance, as a result of FAA
rulemaking activities initiated in the late 1980s, the medical certification process
now requires use of the National Driver Register'® to help identify airmen whose
driver’s licenses were revoked or suspended because of driving while intoxicated
to better detect undisclosed substance abuse. This action was taken, in part, in
response to our February 1987 audit report’’ that concluded that, procedurally, the
Airman Medical Certification Program was overly dependent on self-reporting by
pilots because 71-76 percent of pilots with prior convictions were not disclosing
convictions for drug and/or alcohol problems.

" The National Driver Register is a computerized database of information provided by State
motor vehicle agencies about drivers who have had their licenses revoked or suspended or who
have been convicted of serious traffic violations such as driving while impaired by alcohol or
drugs.

¥ DOT/0IG, “Report on Audit of Airmen Medical Certification Program,” Report No. AV-FA-7-
018.
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Subsequent to this audit, OIG also conducted a proactive criminal investigative
initiative, Operation Pilot Match, which resulted in prosecution of numerous pilots
for falsifying their Airman Medical Certificate applications by failing to disclose
convictions for drug- and/or alcohol-related offenses.

In response to our recommendations, in April 2007 FAA initiated discussions with
SSA to match the FAA database of pilots with current medical certificates against
relevant SSA databases of disability benefits recipients. Both agencies have been
discussing how such a process could be structured under the Privacy Act to ensure
compliance with the law. We understand that FAA plans to (a) revise its Privacy
Act rules to specifically state that information collected may be shared with other
agencies for the purpose of identifying undisclosed medical conditions, and
(b) conduct periodic matches with SSA using the new process. We believe these
are appropriate first steps and once FAA refines a matching process with SSA, it
can begin developing similar processes with other Federal disability providers,
such as the U.S. Department of Labor.

FAA has also expressed its intention to revise the “Application for Airman
Medical Certificate” to explicitly ask the applicant about the receipt of medical
disability benefits. To obtain maximum benefit from this action, FAA should
ensure this question asks not only about the current receipt of medical disability
benefits, but also about whether the applicant has ever received or submitted a
claim for such benefits from any provider.

In conjunction with the foregoing actions, FAA should consider two additional
measures:

¢ Conducting an education and outreach effort to ensure pilots are fully aware
of their responsibilities for accurately disclosing their medical histories on
the Airman Medical Certificate application and discussing their histories
with AMEs during periodic medical examinations.

¢ Administratively offering a grace period to hold harmless any pilots who
self-identify to the FAA previously undisclosed and potentiaily
disqualifying medical conditions. Such a measure could be designed to
relieve pilots of fines and other penalties associated with violating certain
FAA regulations, thereby providing an incentive for them to participate.'®
FAA would need to make absolutely clear that all medical conditions
disclosed would be evaluated, and, unless pilots were found to be medically

! FAA previously offered a similar program in the late 1980s to identify previously undisclosed
drug- or alcohol-related convictions, resulting in more than 11,000 pilots making disclosures.
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fit to fly, their Airman Medical Certificates would be subject to revocation.
We believe such a measure would provide an immediate opportunity to
prospectively mitigate the safety risk posed by undisclosed and potentially
disqualifying medical conditions.

This concludes my statement, Mr. Chairman. I would be pleased to address any
questions that you or other Members of the Subcommittee may have.

#
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.8, House of Representatives
Committee on Transpoctation and Infrastructure

Fames L. Sberstar TWHaghington, BC 20515 Fobn L. Mica
Chairman Ranbing Republican Member
David Heymsfeld, Chief of Stafl ]llly 31 » 2007 Jumes ¥W. Coon II, Republican Chief of Staff

Ward W. McGarragher, Chief Counset

The Honorable Calvin L. Scovel, 111
Inspector General

U.S. Department of Transportation
400 Seventh Street, S.W.
Washington, D.C. 20590

Dear Inspector General Scovel:

On July 17, 2007, the Subcommittee on Aviation held a hearing on “FAA’s Oversight of
Falsified Airmen Medical Certificate Applications.” Attached you will find additional questions that
the Subcommittee would like you to answer.

I would appreciate your response within 14 days so that they may be included m the hearing
record. Please send your response to: Leila Kahn, 586 Ford House Office Building, Washington,
DC 20515. Due to delays in the teceipt of mail in the mail screening process, I also request that
you email and/or fax your response to Ms. Kahn at Leila. Kahn@mail house.gov and (202) 226-
6012. Should you have any questions or concerns, you may teach Ms. Kahn at (202) 226-4697.

Jerty F. Gbstello omas E. Petri
air Ranking Member

Subcorthmittee on Aviation Subcommittee on Aviation

Sincerely,




132

AVIATION SUBCOMMITTEE HEARING ON “FAA’S OVERSIGHT OF FALSIFIED AIRMAN MEDICAL
CERTIFICATE APPLICATIONS”
QUESTIONS FOR THE RECORD
JuLy 17,2007

1. What do you estimate it costs per prosecution resulting from Operation Safe Pilot? Would
FAA likely incur similar costs if they were to pursue administrative sanctions? If not, what
would account for the differences?

2. Your recommendations include matching disability databases and the database of airman
medical certificates. There are many individuals that manifest serious conditions such as
cardiovascular disease and mental disorders that are not receiving disability. How do we
catch those individuals if they lie on their applications? Why is your focus on disability
recipients?

3. During Operation Safe Pilot, did you find that the falsifications were more prevalent in the
general aviation community? Did you find cases where cargo or air transport pilots were not
being truthful? Do these pilots pose a higher safety risk than GA pilots?

4. Itis my understanding that the number of cases that were brought to prosecution under
Operation Safe Pilot was somewhat arbitrary, based on the resources available to the U.S.
Attorney’s Office and your office. But do you have any estimates for the scope of the
falsification problem? Is thete any evidence that it is systemic?

5. Cross-checking pilots’ medical certificate applications with the Social Security
Administration’s disability benefits records seems like 2 great way to catch those who are
double-dipping. What obstacles is the FAA likely to meet in continuing these types of cross-
checks that were the basis of your investigation? Are there privacy issues? Has there been
any progress in getting over those obstacles?
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Responses to questions for the record by the DOT Inspector General, The Honorable
Calvin L. Scovel, IIT
Aviation Subcommittee Hearing
on
“FAA’S Oversight of Falsified Airman Medical Certificate Applications”

Questions For The Record
July 17, 2007

Question 1. What do you estimate it costs per prosecution resulting from Operation
Safe Pilot? Would FAA likely incur similar costs if they were to pursue
administrative sanctions? If not, what would account for the differences?

Answer. The cost to the Office of Inspector General (OIG) of pursuing Operation Safe
Pilot was $401,192. This includes amounts charged to direct labor hours, general and
administrative overhead, travel costs, and other direct costs. This cost figure does not
include FAA or U.S. Attorney Office (USAQ) costs.

Our cost per prosecution was $8,915 for the 45 cases prosecuted. Note: We referred 48
cases to the USAO for prosecutive consideration; however, 2 pilots died before the
USAO could bring charges and the USAO declined prosecution for another due to that
pilot’s severe mental incapacitation. We do not have a basis to say what costs FAA
would likely incur if they were to pursue administrative sanctions in similar cases.

Question 2. Your recommendations include matching disability databases and the
database of airman medical certificates. There are many individuals that manifest
serious conditions such as cardiovascular disease and mental disorders that are not
receiving disability. How do we catch those individuals if they lie on their
applications? Why is your focus on disability recipients?

Answer. We focused on disability recipients with potentially disqualifying medical
conditions because they were representing to FAA that they were medically fit to fly
while at the same time claiming medical disability benefits from the Social Security
Administration (SSA). This appeared to indicate a serious gap between FAA’s safety
regulatory program and SSA’s medical disability program, wherein one or the other
program was being defrauded by the submission of falsified documentation.

Focusing on these disability recipients allowed us to (1) conduct Operation Safe Pilot
using a risk-based, targeted approach given the limited investigative resources available
and (2) use existing documentation in determining whether the medical conditions of
those disability recipients would disqualify them from maintaining their Airman Medical
Certificates.
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Random sampling was another approach we could have used to potentially catch
individuals who make false statements to FAA on their Airman Medical Certificate
applications but are not receiving SSA medical disability benefits; however, this would
have been more labor intensive.

Question 3. During Operation Safe Pilot, did you find that the falsifications were
more prevalent in the general aviation community? Did you find cases where cargo
or air transport pilets were not being truthful? Do these pilots pose a higher safety
risk than General Aviation pilots?

Answer. The 45 cases prosecuted by the USAO as a result of Operation Safe Pilot
included pilots with all types of FAA pilot certificates, except Sport and Recreational
pilot certificates. Specifically:

= Airline Transport — 4 (9%) — pilots who can serve as a pilot-on-command for a
scheduled airline.

=  Commercial — 6 (13%) — pilots who can fly for compensation or hire, including
cargo.

= Private — 28 (62%) — pilots who fly for pleasure or personal business without
accepting compensation for flying.

= Student — 7 (16%) — pilots who are being trained by an instructor for their first
full certificate.

These numbers should not be construed as indicating which particular category of pilot
certificate holders is most likely to falsify FAA Airman Medical Certificate applications
for two reasons. First, Operation Safe Pilot was a risk-based, targeted initiative as
opposed to a statistically projectable random sample. Second, after coordination with
SSA and FAA, and in consultation with the USAOs, we selected potential investigative
targets focusing on:

= Pilots collecting disability benefits from SSA’s Disability Insurance Trust Fund
and Supplemental Security Income Program;

= The apparent seriousness of the medical condition and falsifications of the FAA
Airman Medical Certificate application; and

= Cases meeting USAO prosecutive requirements (i.¢., basically open and shut
cases).
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Generally speaking, we believe that airline and cargo pilots with disqualifying medical
conditions pose a higher safety risk than general aviation pilots. First, there are more of
them. Airline Transport (144,822) and Commercial (130,959) pilot certificate holders
represent approximately 46 percent of the just over 600,000 active pilots in the United
States today. Private or general aviation pilots number 237,970 or about 40 percent of
pilot certificate holders.

Second, airline and commercial (or cargo) pilots (1) fly much larger airplanes with more
fuel and passengers than general aviation or private pilots, and (2) fly more often
(sometimes daily) than general aviation or private pilots who sometimes only once or
twice a month.

We do, however, know private planes piloted by pilots with disqualifying medical
conditions have crashed with horrifying results, so the potential safety risk is not just with
airline and cargo pilots. For example, on November 26, 1999, a small Beechcraft
Bonanza aircraft crashed into a residential neighborhood in Newark, New Jersey killing
all 3 passengers and injuring 25 people on the ground—two of them critically. Eighteen
buildings were damaged as the force of the impact knocked plaster off of the walls and
ceilings in nearby apartment buildings, displacing 50 families. Eleven cars were
damaged or destroyed by fire. In all, the City of Newark estimated the property damage
to exceed $1.2 million.

Question 4. It is my understanding that the number of cases that were brought to
prosecution under Operation Safe Pilot was somewhat arbitrary, based on the
resources available to the U.S. Attorney’s Office and your office. But do you have
any estimates for the scope of the falsification problem? Is there any evidence that
it is systemic?

Answer. Because (1) we have not conducted a full-blown audit of the Airman Medical
Certification Program, and (2) Operation Safe Pilot was a risk-based, targeted initiative as
opposed to a statistically projectable random sample, we cannot say with certainty what
the scope of the falsification problem is.

Question 5. Cross-checking pilots medical certificate applications with the Social
Security Administration’s disability benefits records seems like a great way to catch
those who are double-dipping. What obstacles is the FAA likely to meet in
continuing these types of cross-checks that were the basis of your investigation? Are
there privacy issues? Has there been any progress in getting over those obstacles?
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Answer. In April 2007 FAA initiated discussions with SSA to match the FAA database
of pilots with current medical certificates against relevant SSA databases of disability
benefits recipients. Both FAA and SSA have been discussing how such a process could
be structured under the Privacy Act to ensure compliance with the law. We understand
that FAA plans to revise its Privacy Act rules to specifically state that information
collected may be shared with other agencies for the purpose of identifying undisclosed
medical conditions.
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Federal Air Surgeon’s

‘Medical Bulletln

Aviation Safety Through Aerospace Medlclne
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QUICK FIX
Pilot Feedback on Aviation
Medical Examiners

By Richard ‘Dick’ Jones, MD

PROBLEM

Results of the 2006 FAA Aerospace
Medical Services Airman Customer
Satisfaction Survey are in! A total of
15,755 surveys were received by airmen
and 6,425 were returned, a41% response
rate. There were many interesting find-
ings in these resules that we can cover
another time in this space, but today
I want to focus on only a couple of
problem areas.

Federal Aviation Administration

Fifteen per cent of airmen responded
“No” when asked, “Did the aviation
medical examiner (AME) with whom
you had the appointment review your
medical history with you?”; 7% said
the history was reviewed by a non-AME
physician, 15% by a non-physician, and
the remaining 79% said there was no
history review. Four per cent of airmen
reported their evaluations were not done
by the person with whom they had the
appointment; of these, 70% were done
by non-physicians, 17% by a non-AME
physician, and 13% said they were not
examined at all.

Continued on page 3

AME Independent Medical Sponsors Needed
Training Available for Treating Substance Abuse in Pilots

By Michael A. Berry, MD

he Federal Aviation Administration

needs more experienced aviation
medical examiners to become trained
as Independent Medical Sp s for
the Human Intervention Motivation
Study, better known as the HIMS pro-
gram. There are many portions of the
country with few or no such aviation
medical examiners. The continued suc-
cess of this extremely important safety
program is dependent on experienced,
well-trained AMEs.

Background

HIMS wasinitiated in theearly 1970s
in the industrial setting because it is the
most effective place to intervene in the
addiction process. The program grew out
of astudy grant from the National Insti-
tute for Alcohol Abuse and Alcoholism
and the Air Line Pilots Association. The

HIMS concept is based on a cooperative
and mutually supportive relationship
between pilots, the Federal Aviation
Administration, and management to ef-
fectivelyaddress the problem of substance
abuse in pilots. With proper treatment,
the rehabilitation of aitline pilots with
alcohol o substance abuse problems can
be successful and cost-cffective.

The major components of the FAA
program are: diagnosis by an trained
addiction professional, treatment, com-
prehensive continuing care, long-term
monitoring, and total abstinence from
alcohol. A pilot must be evaluated and
monitored by an experienced and spe-
cially trained aviation medical examiner
who acts as the pilot’s sponsor.

Continued on page 3
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Susan E. Northrup, MD,
MPH

A Biography of
the New Southern
Regional Flight
Surgeon

Dr., Susan E. NorTHrur, |
recently selected by the Feder- |
al Air Surgeonasthe Southern |
Regional Flight Surgeon, was *
born in Dayton, Ohio, and
graduated from The Ohio State Uni-
versity in 1985 with a commission via
the Air Force Reserve Officer Training
Corps. She graduated from The Ohio
State University College of Medicinein
1989 and interned in Family Medicine
at The Ohio State University Hospital
in 1990.

She then entered active duty at Moody
AFB,Ga.,and earneda Masters of Public
Health degree from the University of
Texasin 1994, the USAFSAM Residency
in Aerospace Medicine in 1995, and the
USAFSAM Qccupational Medicine
Residency in 1996. She obtained the

QUICK FIX from page 1

RESULT

We have long received anecdotal
reports from pilots that we have AMEs
in our system who do not perform ex-
aminations up to FAA standards, We
now have some quantification of the
problem. It is particularly disturbing
that airmen are having medical exami-
nationsand histories done by non-physi-
cians and non-AMEs. This practice is
adirect violation of federal regulations,
which stipulate that all FAA examina-
tions must be performed by AMEs
and that AMEs must be physicians.
When it comes to our attention thatan
examination has been doneby someone

Dr. Jones manages the Civil Aerospace Medical Iy

American Board of Preventive Medicine’s
certification in both specialties.

A colonel in the U.S. Air Force
Reserve, Dr. Northrup has more
than 600 hours of flying. Prior
assignments include Chief of Op-
erational Medicine for the USAF
at Bolling AFB, Chiefof Aerospace
Medicineat Pope AFB,N.C., and
as Flight Surgeon for the 69th
Fighter Squadron, Moody AFB,
Ga.,duringand after Desert Storm.

She transitioned to the USAF Re-
servein 2001 asthe Reserve Consultant
for the HQ ARFC/SGP. Her civilian
position until 2005 was as Delta Air
Lines’ regional medical director for
air crew and passenger health services.
Since 2005 she performed Reserve du-
ties as the Chief, Reserve Consultantto
the Chiefof Clinical Services, Air Force
Reserve Command and the Chiefof the
Reserve Line of Duty Board.

Active in professional organiza-
tions, Dr. Northrup is a Fellow of
the Acrospace Medical Association,
co-chairs their scientific program and
registration committees,and amember

other than an AME, the examinarion
must be repeated by another AME and
we investigate the AME whose practice
wasinvolved for other similar instances
of policy violations.

SOLUTION

Al AMEs must ensure they person-
ally perform examine all applicants for
whom they issuc 2 medical certificate
and personally review each medical
history with the applicant. Any de-
viation from this policy will warrant
termination of the responsible AME’s
designation.

»>
s A Medical Edy

Division.

P

of several other committees. She has
been elected to the American Board
of Preventive Medicine as one of the
threeaerospace medicine members, She
is the president-elect of the Civil Avia-
tion Medical Association and editor of
their FlightPhysician newsletter.

In addition, she is a member of the
International Academy of Air and
Space Medicine, the Society of United
States Air Force Flight Surgeons, the
Reserve Flight Surgeons Association,
the Airline Medical Directors Associa-
tion, the American Medical Association,
the American College of Preventive
Medicine, the American Legion, and
the Reserve Officer Association. From
2002 to 2005, she chaired the medical
committee of the Air Transport Associa-
tion, setting airline industry standards
and medical response plans for the
U.S. carriers.

A private pilot and the co-owner
of a Harvard Mark 1V Warbird, Dr.
Northrup lives in Peachtree City, Ga.,
with her husband and their two sons.

>

AME SPONSORS from page 1
HIMS Training

The next HIMS training seminar
will be conducted in Denver, Colo.,
September 10-12, 2007. If you are
interested in artending or would like
more information about becoming an
AME Independent Medical Sponsor,
please contact:

Michael A. Berry, MD

FAA Headquarters, AAM 200

800 Independence Ave,, SW

Washington, DC 20591

(202) 267-8035

3>
Dr. Berry manages the Medical Specialties

Division at Federal Aviation Administration
headquarters in Washington, D.C.

The Federal AirSurgeon’s Medical Bulletin *Vol. 45, No. 2+ 3
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DEPARTMENT OF TRANSPORTATION.
Faderdl Avition Administration

14 CFR Parta 61and 67

Ihocket No. 2595{5; Amdt. No. e1;§f. e7-141
RIN 2120-AC51 '

Pitots Convictéd of Alcohol- or Drug-.
Related Motor Vehicle Offenses or,
“Subject to State Motor Vehicle™'
Administrative Procedures

AGENCY: Fodetal Aviation
Administratjon (FAA}, DOT.

ACTION: Final rule.

SUMMARY: This final rule sets forth ~
regulations under which the FAA may
deny an appl

for, and suspend or '

SUPPLEMENTARY INFORMATION:
Background .
Gengral Stalement

‘Tha Federal Aviatlon Regulatl

Federal ‘Register /-Vol. 55, No:-148 /| Wednesday, August 1:-1080 '/ ‘Rules and Regulations *
M gy VDU S P T

(2) an exiract from the National Driver
sglter (NDR); and (3) the FAA's
airman medical file {the Automated
Medical Cortification Data Base}, The .
OIG used thess flles to parform two

(FAR) have addressed the fssues of
alcohol and drug uee by an aircraft
crewmember for many years, Section
91,11 of the PAR, for example, provides
for certificate astion againsl & person
who acts, or attempis to act, as a .
crewmember of a civit mrcrafl within 8
hours after holi

for the andit, First, the QIG
compared the FAA's medical file and
the state récords of alcohol- and drug-
reldted trafflc offenses. This comparison
showed that 1,584 of the active pilots
(3.4 porcent) who held a driver’s license
issued by the state had at least one
driving-while-intoxicated {(DWI} or

of &
beverage: while under the influence of
aleohol; while uslng any drug that
affecta the person’s faculties in any way

* contrary to safety; or while having 0.04
. gemem by welght or more alcohol in'the.
_blood. Moreover, the FAA's strong

interest {n ensuring that airmen are not

. alcohol or drug dependent la

A tand

d by the

' Y
_contained i part 67, This rule will
. supplement, not mplace. the current
Itis i

revoke, an alrman certificate or rating if
an jndividual hag had two or more .
alcohol- or drug-related motor vehicle
convictions or state motor vehicls -
administrative actions witliin a-3-yeor
pertod {motor vehicle actions). The rufe
requires pilots to report to the FAA in
Oklehoma City, Oklahoma, all alcohol- *
or drug-related motor vehicla,
convictions or state motor vehicle
administrative actiona that aceur sfter

the effectiva date of the findl rule. The

rule also amends the FAA's medical
certification rules to Include an’ ‘eXpress
consent” provision that authorizes the
FAA to obtaln information from the
Natlonal Driver Reglster. . .

“The tule-is needed to prohibita pﬂot

dtot

measures to further ensure the sa(e(y of

air This will be

‘by-identifying and removing from
. airapace those persons who may commit -

unsafe acts in an aircraft because of &

deivi Aot the-indl (puty
conviction, OF these pilots, 1,124 pilots
(71 percent] did not report this
{nformation to the FAA.

. The OIG also compared the FAA's
medical file with the NDR records for
individuals whose driver's licenses had
been suspended or revoked based on
aloohol- or drug-related traffic offenses.
This comparison disclosed that the
driver licenses of approximately 10,300
of the 711,648 active afrmen (1.45
percent) had been suspended or revoked
for DWI or DUI offenses within the past
seven years, Of these pilots, 7,860 pilots
{76 percent) failed to'report these motor
vehlcle convlclions to the FAA on their

tons. The Nat!

disregard for certain safety regulati

by 1donﬂf¥mg those persons who fall to
.report viol

ations of specific safety
regulations to the PAA as required; and
by providing & means for Yeril’ication of

tion or o o
required to be reported on the

". application for elrman medical

certification,

RagulatoryH/atory~

of an Ir

Driver Reg(ster Act of 1082 [NDR Act)
contains statitoty restrictions regarding
access and use of NDR information,
Thus, the OIG collected only statistical
dats from the NDR and did not obtain
the names of specific airmen during the
audit.

After the audit report was released,
the OIG anncunced its intention to

duct two tches gs part

The FAA fssued a notice of proposcd

o rulsmaking (N‘PRM) concemlng pilots

from operating an alrcraft after multipl
alcohol+ or drug-related motor vehicle
actions. It is also needed to verliy traffic .
conviction Inf be -

hol- or drug-refated

“otor vehmle offenses or subject to -

state motor vehicle administrative
dures on May 11, 1688 (54 FR

reported on the airman medica\
spplication and to evaluate whetherthe
airman meets the minimum standards to
be lssued an alrman medical vertificate, -
The rule s Intended to enhancé safety In
air travel and alr commerce, and (s
necessary to remove from navigable

" 21580; May 18; 198), This NPRM was

fasued in part to respond to the results .
of an audit of the FAA's alrman medical
" certification program by the Offlce of -
the Inspector General (OIG) of the US.
Department of Transportation (DOT} -

- rale‘ased on February 17, 1087, The OIG

d the proceduras used by the

airspace pilots who d rate an
unwillingness-or inability to comply
with certain safety regulations and to
agslst {h the Identification of personne] ~
who do not mee! the medical standarda
of the regulations.

EFFECTIVE DATE: November 26, 1090,

FOR FURTHER INFORMATION CONTACT::
‘Mr. Robert Covall, Investigations and
Security Division (ACS-310), Office of
Civil Aviation Security, Federal -
Aviation Administration, 800 . - *
lndependenca Avenue, BW.,~ -
Wi ton, DC 20581; tel ,L
207-3985,

(ZOIZ)V

FAA to determine if ptlots applying for
medical certification had reported
alcohol- or drug-related motor vehicle -
conviotions on the FAA medical

ton form. This information and

"-. other historical data are required of

applicants for medical certification to
agsisttheragency jn determining their.
phiysical'and psychological mness to

- safely operate an aircraft,

The.OIG used three automsted: hles to
conduct its audit: (1) An extract from a
atate driver licensing file-on aleohol-:- -
and drug-related motor vehicle off

igative effort to gather
specific, detdlled.information (52 FR
5374; February 20, 1687} (52 FR 8545;
March 18, 1967}, For the first match, the
OIG matched the FAA's alrman medical
file with certaln identification records of
criminal history information of the
Federal Bureau of Investigation {FBI}. . .
For the second malch, the OIG matched
FAA's Autpmated Medical Centification
Data Base with the State of Florida

.. Department of Highway Safety and

Motor Vehicles driver licensing records
for alcohol- or drug-related traffle
offerises. These one-time computer
matches resulted in the identification of
specific airmen who allegedly falsified
applications for medical certificates by
failing to report alcoho!- or drug-related
convictions,

The OIG reported the results of the
Florida state match and thé Department™
of Justice (DOJ) matchito the FAA for, -
pogslble adnilnistrative action énd to,
the DOJ for possible eriininal sction - -
based bn & violation of 18 U.S.C. 1001
for intentional falemca!lon ofan- "

fon for a medical certificate.

HeinOnline -- 55 Fed. Reg. 31300 1350
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Bused on the information discovered  enforcement action, based on their medical cortification ded or
during the audit, the oIG recommended falsification of the medical certificate . revoked.

that the FAA develop ar objective,
'ogulatory standard that would provide
ior FAA certificate action againet pilots
convicted of alcohol- or drug-related
motor vehicle offenses, The OIG elso
recommended that the FAA seek
leglolative changes to the NDR statute
that would give the FAA sccess to NDR
information. The National
Transportation Safety Board {NTSB)
arid the U.8; General Accounting Office
(GAO} supported lhose o
n D ber 30, -

'1987 the Presid signed'

application, against those persons who
had not provided corracted information. .
‘This {ncludes those peraons identified |
and referred by the OIG and thoso
porsons diacovered through the FAA
ive process, H Ver, even

after ]anuary 1,1988, the FAA
determined not to take enforcemant -
acﬂon aga(nat those persons who

itted corrected inf on prior to
tha FAA obtaining that Information from
other sources, On October 27, 1988, the
FAA lssuod a notlce annoiincing . -
fon of this zo-called

amending the NDR Act to add section
206{b)(3) (Pub L 100—223, 101 S!a!. 1626},

amnesty policy, effective Docember 1,
1988 (53 FR44166; Novembor 1, 1988},
Th after N ber 30,1868,

In part, that
authorizes the FAA lu receive: -
information from the NDR regarding
motos vehicle actions that pertain to any
individual who has applic for an
sirman medical certificate.

The amendment to the NDR Act
statgs:

Any individual who has epplied for or
received an nirman's certificate moy roquest
the chief driver licensing official of & State to
trangmit {nformation regardaing the
individual * * ¢ to the Adniinisirslor of the
Federal Aviation Adminietration. The
Admindstrator of the Federal Aviation
Administeation. may rm}exve such lnformullun

“ond shall make such i to

voluntary submission of cotracted -
information does not precluds FAA
enforcemont action,

The FAA recelved about 11,300 Tetters
from pilots disclosing offenses
previously unreported on their medical
spplication forms in response to the
October 1887 notice, The "disclosure”
letters ssrved in moat cases ta secure

. amnesty from FAA enforcoment actlon

for these airmen as related to the

falsification {ssue, The di

On April 11, 1989, the FAA issued
ther notice of enl( t policy {54
FR 15144; April 14, 1689), This notice
d the FAA's enft

poley In those OIG-referred cases In

_which the airman had not come forward

{o disclose the convictions pursuent to
the amnesty policy, &8 well 8s in similar
cases whlcx otherwisg may come to the
FAA’s attention. In all cases, the FAA
reviews the individusl's medical
eligibility, and takes action, if )
appropriaté, whether or not the FAA

-takes certificate action based on.

falsification,
Discussion of meumnle

‘General Statement

The FAA received 84 timely |
comments In response to the May 18,
1989, NPRM. Based on its analysis and
review of thése public comments, the
FAA s adapting some of the proposed
revisions to parts 61 and 97, with
changes as described. A discussion of
the comments follows.

In general, the majority of the

 support the safety gual of

however, did not preclude the FAA from  the propysed rule. Thosa obj

4 an fon or suspending or  that the methods proposed by the' FAA
revoklv\g a medical certificale, as . in the NPRM do not contribute to a safer
appropriate, after evaluati aviation community, but rather place

the individual for reviow and written
-ompent. The Administrator shall not

therwlse divulge or use such Information,
except to vorify Information required to b
seported 10 the Adminlsirator by an alrman
upplying for an airsian medical certificats
and 10 evaluate whother the alrman meets’
the mi asp {bed by the
Administrator to be lasved &n airman
medigal certificate, Thete shall be no access
1o Information in the Reglster undor this
paragraph if such Information was entered in
the Registor more than 8 years before the
date of such reqtiest, unless such information
relates to revecations or suspensions which
ara’still in effect on the date of the request”
{23 U.5.C. 401 note)

On October 22, 1887, the FAA issued a
rotice {52 FR 41657 OCtober 26, 1987) of
8 spacial enf 1 polle;

' ,eva uation were asked'to p

‘records essociated with any cae or

disclosires and determining that an
shman was medically not qualified.
Airmen whoss traffic offenses
ested the nesd for further medtllfsl
ide the-

serfous regulatory burdens on those

airmen who are law-abid!ng Among the
tors are six

rcpresemlng aisline and pilot "

; one Federal ngency, the

agency with all court or adniinistrative
records associated with the offenses, or

treatment for substance abuse or related

disorders, They also were asked to |

undergo specialized medical

ovaluauona. if approprlate. The airmen |
L" Qles of the individual who

and reovaluated in light of the new |

information to ascerlain whether lhose .

[

girmen continued to be medically

. qualified to operate an ajrcraft in & §afe E

Y

applicants for a medical certificate who
have provided Incorrect information
about traffic convictlons on & medical .
app\lcaubn form. In order to encourege -

with the
‘requirement on the medlcql certificats
spplication form, and o ensure that the
FAA's records are accurate and -
complete, the FAA afforded atrmen an
opportunity to avoid FAA enforcement
action based on falsification of their |
-medicul cethﬁcate apylicmlom if \hcy

the FAA hefom January 1, 1888, As of
that date the FAA may !ake

- pilots di

. Since Oclober of 1087, the FAA haa

revlewed approximately 24,000 sirnian
medical fi f‘l‘es asé result of | lettera fmm

NTSB; and seventy-seven individual: .
members of the flying and non-flying:
public. The organizations include the Alr
Lino Pilots Association (ALPA), the .
Alrcraft Owners and Pilots Assoclation
(AOPA). the Experimental Afreraft
EAA), the Hell
Association. International (HAI). the
National Alr Transportatiori Assoclation
{NATA]}, and the National Business ' -
Alrcraft Assocl@ﬁon, Inc. (NBAA). :

Specific Comments !
Exlsting Laws and Regulations }

" Nine commenters note that the FM
already has aafety and‘enforcemont’
in They believg

unreponed and of new appucmiunu for
dical certificates indl DWlor
DUI convictions, The majority of the
pilots whose files wers reviawed were
sent letters confirming thelr contlnued
eligibility to hold medigal gertificates. !
Of the 24,000 airmen, approxlmalely i
2,400 {10 percent), were requested'to |
submit additional information. Of thig { + .

-2,400 airmen, en estimated 24 (1 perceént)
. were denled medical certificates or had

HeinOnline -- 55 Fed. Reg.
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the FAA should enforce ra(her than ;th
fons, In.

“words of one reapondent, “{t]he rules of
the roed are not the same as the rules of
the air * * * Alcohol is alloweduptoa
certain ampunt, while driving a car. In
the case of operating an girplane, no-
all {a the regulation.” .

»The FAA agréees with the need to
enforce ex{sting eafety regulationu
Several te that the
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rulos dictating “within 8 hours" or
"under the Influeitce” ace &lready in
placé énd are designéd to protect the
public froin thtoxicated pilots; the

agency devotes considerable resources

to this purpose. However, the proviously
described OIG audit shows that i
although only a small percentage of the
aviation community may be involved,
there are airmen who do not comply.”
with the existing reporting requirements.

‘There also are some airmen who have a '
record of multiple convictions for DWI -

and DU, indicating that not all pilots
show an appropriate concern for critical
highway safety requitements. It is these
pilots who are the focus of the detection
mechanisms eatablished by this rule.

Lack of Supportive Evidence of
Correlation .

Of concern to twenty-six commenters, .

g all aix or ts the
lack of statisticel data to support the :
proposals presented in the NPRM. They
note the lack of a proven correl

neludl

evalualed in accordance with the
medical standards. :

In light of the FAA's statutory
mandate to protect and enhance .
aviation safety, the FAA elects to adop! '
the majority of the proposals In the
NPRM,. The potential consequence to
aviation safely and the public interest of
individuals with a recent history of DWL
or DUI offenses piloting aircraft is at
least as serious as for those driving
motor vehicles, a situation demonstrated
daily on our nation's highways. The
uxfncy believes that an individual
whose conduct results In multiple
alcohol- or drug-related motor vehicle
actions within a 3-year period should be
subject to enforcement action with the
potential for removal from the flying
environment,

Difference Between Piloting an Alrcraft
and Driving an Automoblle

I\ 1o gt

Federal Register / Vol. .55, No. 148 / Wednesday, August 1, 1990 / Rules and Regulations

.

in commerclal avigtion, is responsi
fordlha safety of pnssengers as well as .,
for others both in the air and on the.
ground, . - . UL i .

Legal Concerns =~ .’

Numerous commenters rafse issues -
that they believe are lagal In nature.-
Three commenters argna that the .
proposed regulations overstep FAA's.
statutory authority, which involves the:
safely of flying. They believe that FAA -
regulations should address only the act
of flying while under the influence of
alcohol or drugs,

The FAA does not agree with these
commenters, Informatlon about a
person’s drlving record, including DWI
and DUI offenses, has long besn
required &s a part of the application
process for alrman medical certification,
Morcover, the FAA believes that  ~

duct outside the time actually spent ~

i to the proposal
in the NPRM assert that there fs little or
no relationship b the task of

between alcohol and drug canvictions
while driving a motor vehicle and
alcohol- and drug-related sccldents
while flying an alrcraft,

The FAA made no attempt to cbacure
the lack of evidence correlating alcohol-
or drug-related motor vehicle actlons
with substance sbuse-related accldents
or Incidents while operating an aircraft,
The FAA notes, however, that from 1078
to0 1987, 6.0 percent of general aviation

. vehicles and aircraf! are dr

piloting an nTlrc;lJ'aft and driving an

flylng cari be relevant to a determination

of a person's capsbility to pllot an

afreralt. Multiple driving convictions or
dministrative actions i Ing alcchol

e
that training and the environment
surrounding the operations of motor

tanll

or drugs have relevance to the jasues of

different end should not be aubject to
eimilar regulat! e C

judgment, compliance disposition, and
dical qualifications. .
'l\ I, 1 i

Tercdl

state that pllots ara carefully selected
and subject to differént medical
requirements and training than those

. licenaed solely to operate motor
hicles, and,

tharef:

Ello(s killed In aviation accidents had a
lood alcohol level of 0.04 percent or
more, During that same perlod, 11,213
people dled in genera! aviation
accidents, If the rule were to result in
the saving of & few lives, the potentlal
benefits of the rule would excecd its
potential cost, o

M, for example, 6.0 percent of average
annual deaths in g‘e?eral aviation

nel

] cannot be g0
directly equated.
The FAA 18 well aware that there are
differences in training for moter vehicle .
and alrcraft operation. However, drlving
an automoblle on our nation's roads
requires some typa of state medical
oxamination, at & minimum an eye
examination, as well as a statement of
hoalth from the applicant or driver.

whore slcohol may have been a
contributing factor and the ruls were
only one percent effective in preventing
such sccidental deaths, then the benefits
of the rule {given the values currently
ascribed 1o a statlstical life) would
exceed {ts potential costs, FAA believes,
in faot, that the rule will be aignificantly
more effective than one percent so that
potential benefits are likely to
significantly exceed costs.
Therefore, FAA needs to develop an

bjective, regulatory standard that will
enable the agency to take certificate
actlon against pilots convicted of
alcohol- or drug-related motor vehicle
offenses. Similatly, the FAA hds a'clear
safely basis for ensuring that'an :
appliéent for a medical certificate fully -
andlgccurat‘ely completenthe -

0 that ths

. judgment.can be more serlous; thare i
L. - potential for'greater proporty damage;
I éan be Iy wh Y.

C tal drivers usually undsrge
medical examinations while private
automobile drivers usually must self-
certify and ;ﬁke a visl?n test. Appli'canls

three organizations, oppose the NPRM
on the basis of {ts intrusive nature, They
argue repeatedly that since there {s no
statistical evidenca to support the
linking of a pilot's past driving record
with his or her potential for alcohol or
drug use In the cockpit, very little
relevance exists for requiring access to
the records in the NDR. As a result, it s
argued that such & requirement by the
FAA is, by nature, an Invasion of
privacy. Several commenters say that
until definite proof is presented linking
the two types of operation, no . .
justification oxists for the proposals.
The FAA acknowledges that there
may be an lmpact on the privacy of
individuals by virtue of obtaining the
inf fori in the NDR, but the impact

must resp to q g
their prior driving records and medical
status and must algo demonstrate
ﬁracﬂcal driving skills, Thess conditions
ave been an acceptabls part of
obtaining a driver's license for the vast
ma}orlly of adult Americans who
this proced gulaily,

Similar procedures are required for
thadsa choosing to pilot alrcraft,

‘The FAA agrees with the commenters
that a higher level of skill and care must

.. be exercised by thoss piloting alrcraft in
. the interdst of the public. In 4

is neither large nor unwarranted. First,
most information In the NDR is public
record information from the

participating states, Second, the medical |
application already requires su

applicant to reveal his or her driving
record, Therefore, accessing the )
Information in the NDR should not result
in developing any new information

sbout the applicant, Third, Congress :
paseed legislation explicitly graniing the
FAA the authority to recelve |

to driving, aviation-related en'or;tin

taalalath

_ safeguard the privacy interests of
Iridividuals whose NDR records are

ined in the NDR. The
limitations that .

1,

and o pilot, par when

HeinOnline -- 55 Fed. Reg. 31302
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forrﬁ to

n 1

of & motor vehicle, These i

) the
bs attached to the medi

icohal- and -related highway .

for use In oblalning NDR (nformaﬁon,
Be commenter states that the FAA's
obtaining “express consent by a
deliberate and knowing act o
adminletrauve sxmr';%m" is without
ia

safety laws should be adhered to
because they are the law, The failure to
comply has gerious adverse
conaegquences. Algohol- and drug-related '
h:affin accldents result in the deaths of

Y
believes that it is inappropriate to: -
‘withhold {ssuance of 8 medical
certificate if a person refuses to glve
.consent to access the. NDR. .
‘The FAA does not agres. lndeed !he
etatuto granting the FAA authority to
recelve NDR Information tied.the use of
the information specifically to the
dical certification p The
statute provides that that information fa
to be used "to verlfy information
required to be reported to the
Administrator by an afrman applying for
an girman medical certificate an({
evaluate whether the airman meets the
minimum standards as proscribed by the
Admintstrator to be {ssued an airman
medical certificate,” [23 U.5.C. 401 note}

Numerous commentars gald that
pilots’ constitutional rights would be
violated because there 1o no opportunity
Inr a hearlng or appeal following

“automatic" certificate action for two
DWI1 convictions.

The FAA does not agree, This rule
provides that multiple motor vehicle
actions against a peraon within s 3-year
nerlod are grounds for guspenston or

z:vocation of any certificats or rating
iosued to that person under part 61,
There is no “automstic certification
action.” Rather, tha FAA will Initlate
appropriate enforcement action, and the
FAA's formal

of Ameri every year.
While other traffic offenses may result
in accidents, alcohol and drug

. impairment clearly pose the greatest

threat and:are theresult of consclaus.
dacislons, Mator vehicle actions reflect
a lack of safety awareness, a lack of

. good judgment, and an indifference to

the adherence lo eatablished

‘roguifrements of law. Nevértheless, the
FAA recognizes that divectly linking an -

individual's compltance disposition -
toward critical safety requirements In
the driving context to possible
certificate action againat that
individual's pilot certificate fs a
fundamental change, The PAA agrees
that the correlatlon should be -~ -
prospective and has so provided in this
final rule. To the extent that the rule has
a deterrent effect, fesulting in 8 proper
camplidnce attitude toward the FAR, the
rule will have achieved its goal.

. Ten commenters, including three
organizations, sugges! that, in the words
of one Indlvidual, the "rule ia using a
ﬂawed base for ita determinatlons”

DWI or DUI fctlons ara
based on substantiaily different state
lews, These differences include varying .
permisaible blood alcohol
concentratlons (BAC) and dilfering state
procedures for those charged with DWI
or DUI offenses, Therefore, these

will be followed., An afrman will be
afforded all of the procedural safeguarda
that are available gonerally In PAA
cortificate action proceedings, These
proceedings could include notice of
proposed certificate actlon snd,
possibly, a hearing before an
edministrative law judge, en appeal to
tho National Transportation Safety
Board and, finally, judiclal. review of the
dmermlnallun :
Threa commenters, including two

argue that the proposed
rule could not be applied equally to all
airmen.

The FAA s aware of impa{rmnnt Tevel
and procedural differences among the
states, However, these differences in -
state laws and procedures, whicharea.*
past of our Federal system, are not
reason for inaction. Every person driving
an automabile is required to obey the
{aws of the stata In which the vehicle (s

- baing operated. The fact that state laws

d\ffer fa'not a defense to charges of

state that ret

enforcemenl {e unfair. They note th&l

pilots would have exercised mare
caullun against receiving @'DWI or-DUI
conviction if they had known such
convictions might.affect their pilots’
Hcenses.

The PAA recognizes this concer, -
Under the proposéd rule, at Jeast one
motor vehicle sction would have had to

oceur after the effectlve date of the final

rule, However, possible loss of an
airman certificate {s not the reason a
person. should comply with state laws
Feldted to alcohol or drug ues In

ing'a law, nor do atate law

.dlfferaqcea undermine a rule thal uses '

et

ns or slate
actions under thoge varying Iawo ln the
NPRM, the FAA requested spacific -
comments on whether to treat state
hwdiclal proceedings !nvolvlns

"nrobation befors judgment” and
“defarred ad]udxcahon" a8 8 “‘motor
vehicle action,” even though thess
proceedinga may not resultina
t record of tetion; The'

FAA agress with & commenter why

. recommends that procedures suchas | |
probation before judgment and deferred

Heinonlineg -- 55 Fed. Reg.
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djudi not bz coneld molor

- "vehicle actions; Purther evaluation is

needed of the possible impact on state

-procedures of Including judicial

progeedings that'do'not result ina
‘conviction a9 a motor vehicle action
under the rule. As defined in the rule, 8

.motor vehicle action is a conviction; .

license cancellation, suspension, or
revocation; or the denial of an
application for a license to operate a

“motor vehicle by a state for a cause

related to the operation of a motor
vehicle while intoxicated by alcohol or a

.drug, while {mpaired by elcohel or a

drug, or while undor the Influence of

. alcohol or 8 drug. -

Finally, two commenters, Including
ane organization, note that the Federal
Highway Administration (FHWA)}
regulations refer only to “‘on duty”
algohol- and drug-related motor vehiclo
avtions, The FHWA rule initially was
broader, and included off-duty
convlctions for operating & vehicle
under the influence of alcohol. These
commenters refer to a fudictal decision
involving the initial rule, Whalen v.
Volpe, 348 F. Supp. 1235 (D, Minn, 1972},

" in which the court concluded that the

FHWA rule.was arbitrary, capricious,
and unressonable. The court found an

" gbsence of any rational basla to

concludo that thére was a correlation

" between a conviction for drunken

driving whilein a private automobile
and future conduct driving &

vehicle. The declsion was vacated later
based on a stipulation and agreement
entered into by the Parties. Whalen v.
Voipe, 379 F. Supp. 1143 (D, Minn, 1873},
and FHWA engagad in further

1af

do not
belleve that tha PAA reasonably can

. proceed to a final rule inlight of the
' Whalen case,

The FAA 1s niot persuaded that the
Whalen case precludes promulgsting a
final rule {n this rulesmaking. Since lhu
dacision wae vacated {t hea no
precedential value, Morgovar, there sre
significant distinctions between the
FHWA rule and that agency's statutory
suthority and the FAA's rule and its
statufory suthority. The FAA belisves |
that the Whalen rationale {s no longer
persuaslve and that there hava been
significant changes in the recognition of
the dangers of driving whila impalred by
drugs or dlcohol and the reasonable
inferences that can be drawn from such

. conduct about a person’s judgment and

compliance disposition, The effects of
substance abuse on the safety of
transportation are clear and the courts

“have recognized the authority of

government sgencles to take action to
prevent thess effects, Therefore, the
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FAA 18 not persuaded that a court today
would reach the same conclusion that
was reached by the court in the Whalen
tase, -

Sel{-Policing

ok ! A

FAA will consider the need for
simplification in some of the regulations
{0 enh 3 ding and p A
compliance. .

t violations of

On the other hand, 13 commantera
objected to the NPRM, making the
argumont that the “punishment”
resulting from this rule is harsh and

Nevertheless, ct
regulations and a lack of compliance
disposition must ba handled decisively

8, including two
organizations, believe that only a small
sagment of the flylng population abuses
drugs or alcohol, The commentars argue
that the overwhelming majority of the
pllot population is already doing an
excellent job of self-policing; thus this
rule is unnecessary,

The FAA agrees that the majority of
the pilot community complies with the
regulations bﬁ self-policing. The FAA
accepts, and has g0 stated, that only a
small percentage of the airman
population may bae affected by abuse of
alcohol or drugs, However, e singls
impaired or intoxlcated pilot could
cause extensive and wide-spread
damage to tha public through loss of life
or property damage, The FAA belleves
that this regulation will encourage
greater gelf-policing and intends it to be
primarily corrective in nature, assiating
the agency, through deterrence, in .
attaining its primary mission, that of
aviation safety,

Enforcement

Ninetson commenters say that they
bellave the FAA has b freationall

{n the interest of promoting safety,
particulatly in auch safety-gensitive-
areas as alcohol and drug abuse. The
FAA regards violations in theso aress as
serious and will conlinue to expect strict
adherence to the regulations, As stated
in a recent FAA notice of enforcement
policy (54 FR 15144; April 14, 1860),
failure to disclose DWIor DUL
convictions when applying for an
alrman medleal cortificate may be a

- violation of § 87.20 of the FAR. In

pertinent part, that section provides that
no person may make of cause to be
made any {raudulent or intentionally

ive, An alrman certificate s
required of el pilots; in the case of .
professtonal pilots, ion or
revocation would deprive them of their
livelthood. This treatment, according to
the ts of the ters, is too
severe in comparison to othor Industri

The FAA agrees that certificate
sugpension or revocation {s a severs
action, but one that fits the serlousness
of the viclation involved. The intent of
these regulations is primarily corrective
in nature, and o acbleve the FAA'
mandate to ensure safety in aviation.
Therefore, the FAA will take
appropriate enforcement action where
pilots have violated laws related to

t use or abuss while operating

false t on any application for
an airman medicel cortificate; g0 doing
19 & basls for suspending or tevoking
any alrman certificate or rating held by
that peraon,

Persons wha maka falso stat

a mator vehicle,

One organization states that virtually
every pilot subject to an alcohol- or
drug-related motor vehicle action will

hall jon to the fullest

on an application for en slrman medical
certificate also may be criminally
prosecuted under 18 U.S.C. 1001, which
carries a fine of not more than $10,000 or
a term of imprisonment for up to § years,
or bo.l!\. ‘While the FAA refors cages for

harsh in its enforcement policy, not
improving compliance, and damaging
FAA's credibility. They state that this
rule I8 one more step In this onerous
direction,

The FAA's compliance end
enforcement programs have been
modified recently. The opinions of the
flying population, particularly general
aviation pilots, bave been taken Into
conalderation in the agency's on-going
effort to matutain a high level of safaty.
There will be continued Insiatence on-
total compliance with the rules and
regulations that have made our aviation
system an safe as it 18, But agency
responsibility to enforce the rules will
not prevent the FAA from addressing
the aviatl ity's end
hancing the FAA’s responst to
the usera of the system, The goal is to be
firm but fair. The PAA intends lo use a
number of tools, including good ’

[ {oath training, educatl

{on, the Department of Justice
determines whether to prosecute a
person under this statute.

Punishment

Twenty-one individuals and two
ganizations provide on the
allegedly punitivs nature of this rule.

y p
extent of the law, While the FAA has no
reason to doubt the comment's
agsertion, there are ample reasons to
contest a DWI or DUI charge apart from
the action being taken in this rule. The
decision to challenge a eriminal or
administrative cherga ls an option
available to any individual in our
soclety. If a pilot's record Is reviewed
pursuant to § 61,15 for possibile denal of
an application for a certiflcate or a
rating, or suspenslon or revocation of an
exlsting airman certificate or a rating, it
is be‘cause the pilot has violated an FAA

Seven s and one organizati
believe that the regulation should be
ore stringent, to Include such {eaues as
susgension of a pilot's license for a
aingle DWI conviction,

The FAA considered basing
enforcement on & single drug- or
alcohol-related motor vehicle action, but
chose not to do so beceuse there are
existing procedures that call for tha
review of any medical applicationin
which the applicant disclosss a past
mator vehicla action. This review could
lead to fuxther aciion resulting in the
denial, suspension, or revocation of a
medical cestificate, This roview takes
plcica at’the time of Jtha !nmn‘l

ion. The opportunity for due
process, as always, is available both in
a state’s criminal and adminlistrative
proceedings and the FAA's
adminlstrative proceedings.

Maedical Examinatien Form

' As adopted, this rule amends § 61.15
to require a pilot 1o raport to the
agency's Civil Aviation Sscurity:
Division in Oklahoma City each alcohol-
or drug-related motor vehiclg conviction
or administrative action that occurs
after the effective date of the rule. This
reporting requirement is unrelated to the
existing requirement that a pilot fully
and completely answer all quasti

ofa

ling, end finally enf to
achieve the grlmury goal of safsty,

The FAA hae become aware that
there 16 a good deal of misunderstanding
about the enforcement process, leading
to a sense of mistrust, Therefore, the
new enforcement progadures will be
more flexibls, with greater emphasi
promoting compliance through
education and open communication, The

on

and is parformed by the Aviation
Medical Examiner {AMR), followed by
an additionel agency review, Regarding
the falsification lssue, there is an
exlsting PAR (§ 67,20) governing the
providing of accurate information to the
FAA, end Federa) legislation exlsts (18
U.8.C. 1001) to address the criminal
aspect of providing false Information,

related to traffic and other convictione:
on an “Application for an Alrman
Medical Cerlificate or Alrman Medical
and Student Pilot Certificate”, FAA
Form 8500-8. One commenter contends
that this requirement to describo an;
previous record of convictions should
not bo necessary asheis "* * *ata
loss to seo the relevance between an
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alrman making an iilegal U-turn and his/
her medical history.”

The FAA comi?ém an airman’s
conviction history pertinent to the
medical certification process. An
Avlation Medical Examiner (AME} usas
thig information, comb‘j'ned with the

physical d n

Along with the addition of the express
consent provision, the agency is taking

. the opportunity te incorporate those

suggestions that it deema will enhance
the appearance and clarity of the form,
Changes, in part, include revising the
instructions for Rlling out the form;

i g the type-size, where possible;

g8, 89 al
important diagnostic tool. A history of
traffic or other ictions may indicat

moving the conviction items to @ more
inent location within the medical

glrrnlﬁdical problem o;lxrz‘x;y ledd to.

er inquiry regarding an applicant's
medical qualifications, While an illegal
U-turn gonviction, in and of ltself, may
not alert an AME to & ible medical

Eis!ory section; end updating the portion
that deals with penalties for

falsification. The agency believes that

these revisions will enable more
Ii {or an airman medical

problem, multiple traffic convictions
might. Any reportable conviction
information, coupled with 8 DWi or DUI
conviclion, could raise a question as to
the applicant’s fitness to perforni the
duties or exercise the privileges of an
airman certificats, Given all the
information, an AMF. and the agency
can more accurately assess a pattern of
bahaviOf that may be indicative of &

cerlificate to provide the reguired
information accurately and with less
effort.

Rehabilitation and Education

Several commenters believe there
should ba provisions made for
rehabilitation and education, According
to the commenters, the time and effort
which the FAA would spend with this

y disorder that has repeated]
manifested aelf by overt acts and, thus,
may denial of an applicat!
for, or fon or re tion of, sn

P would be better spent in
developing end encouraging
x;ehab.leatfon programs. The FAA is

airman’s medical certificate,

Another commenter states that
nowhere on the FAA Form 8500-8 does
the seriousness of failing to disclosa
convictions appear, The agency refers
that commenter to the lower left-hand
corner of the form which contains a
notice describing penalties for
falsification or failure to disclose the
information required.

Still other commentera believe that -
the poastbility of en applicent
overlooking a question, or of making an
error in his or her response, Is -
compounded by placing the conviction
information the FAA is secking within a
small area in the medical history section
of the form.,

Data released on Pebruary 17, 1087,
based on an audit conducted over a 7-
year period by the OIG, indicate that
mare than 98.5 percent of the pilot
Eopula!ion with convictions to report

ave done go successfully using the
current form. The FAA, however,
recognizes the merit of the commenters’
desire to improve PAA Form 8500-6 to
achieva an even higher degree of
compliance and clarity and, thus, to
lessen the opportunity for error,

At this time, the FAA s revising the -
current form for consistency with the

‘agency has an active and

d by the commenters as more
concerned with taking punitive
measuses taken to remove the offending
Individuals from the aviation communily
than with taking a more humene,
restorative approach of "compasslonate
Intervention and rehabilitation.”

The FAA accepts and endorses
education and rehabilitation as
important and necessary facets of any
drug or aicohol program. In fact, the‘

printed on the form Itself, thus .
liminating an extra d t that must
ba retained by the PAA, A detailed
listing of the reporting and
recordkeeping requirements can be
found in Part IV of the Regulatory
Evaluation which is contained in the

docket.

. Insufficient Reporting Time

Several respondents note that pilots
should be given more than 80 days to
report past alcohol- or drug-related
driving victions and admint ive
actiona. They contend that 80 days fro
the effective date of the final rule does"

. not allow sufficlent time for a pilot to

learn of the promulgation of the
regulation and theh to report past motor
vehicle actions, One organization
suggests pilots might find it necessary to
contact state officlals, determine the
nature of certain prior atate actions, and
then seck uounaaron whether reporting

_ of a specific action ia required under the

regulations,

Although the NPRM proposed the
reporting of each alcohel- or drug- -
related motor vehicle action recelved in
the 3-year period prior to the rule, this
provision is not being adopted., The final
rule requires only reporiing of alcohol-
and drug-related motor vehicle

lctions or state admi tve
actions received after the effective date
of the rule. The notification of sach
motorvehicle action must be received
by the agency within 60 days after the
iction or admb ative action,

pioy p (EAP).
The FAA encourages the creation an
use of industry EAPs, The FAA also
encourages individuals to seek h:zl.p if

Given the deletion of the requirement to
report motor vehicle actions that
occurred in the 3-year period prior to the
effective date of the final rule, the FAA
beli that the 60-day notification

they have a abusep
C ity heaith 1zati
generally have programs to assist such
individuals. However, the primary
mission of the FAA {g aviation safety
and the {dentification of associated
safaty problems.
Paperwork Burden
Four commentera say that this
ragulation would cauae an undue
paperwork burden on the FAA.
era admittedly will be an i
in workload among the various offices
ponsible for impl ton of this
rule. However, the agency believes that
the potential for increased safety in the

amendment to part 67 as adopted in this
final rule, The express consent provision
is added to the form and is placed above
the space provided for the applicant's
signature, This provision allows the
FAA to receive information about the
applicant that has been reported to the
NDR,

Justifles the
additional burden. Every effort will be
made, however, to reduce the burden of
the agency's new recordkeeping
requirements. For example, in revising
the application for medical certification,
FAA Form 85008, the NDR access
express congent provision will be

period 1s realistic and reasonable. In-
addition, the effective date of the final
rule ls 120 days sfter publication in the
Federal Reglater, This fairly lengthy
period should provide ample
opportunity for-the final rule
requirements to be made widely known,

Proposed Amendment to § 61.23,
Duration of Medical Certificates

The NPRM proposed amending § 61.23
by adding new paragraph [d} to change
the duration of an airman medical
cerlificate, The proposed emendment
provided that any medical certificate
would expire automaticelly on the 81st

* day after a pilot was convicted of, or a

state had taken administrative action
on, a single alcohol- or drug-related
motor vehicle violatlon; unless the
medical certificats would otherwise
expire before the 81st day. The pilot
could continue to operate an aircraft for
60 days after the date of conviction or

HeinOnline ~- 55 Fed. Reg. 31305 1990
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until expiration of the certificate, if
earlier, as tong as the pilot was not
otherwise disqualified under part 67.
The pilot could schedule and complete a
new madical examination anylime after
" the date of the motor vehicle action. If
the pilot chose to reapply within 60 days
) after the conviction, and, if based on
this examination and the agency’s
review of the convictlon or
ndmmislra!lve action, the pilot
iirued to mest the medical st
of part 67, then he or she would be
fssued a new medica certifical and
could continue:to pilot an aireraft -
without in!ermplion B
In addition, the NPRM proposed in
new paragraph (d){1) that each applicant
be required to present to the AME, at |
the time of application and medica
examination for & new certificate, any
documenta that substantiated
participation in any court-ordered
substance gbuge treatment plan, and in
new paragraph (d)(2), that each subject
epplicant be required to show the AME
evidence of compliance with any other
court-ardered program telaled to the
cm)vicllon. such as y-service,

3. h () bupind

also express grave reservations over
this {esue. They believe that the AME

would be placed In the unfamillar role of |
- that pilot's medical filg to detormine if -
-, there is a basis for reconsideration of -

reviewer and varifter of legal- .
documenta, and would further have ta

t to d ine if the sancti
Imposd had been, or were being,
discharged accordingly.

The FAA has considered the
commenter's views regarding the
likelihood of obtaining significant
results from requiring a pilot to reapply
for a medical certificate after a single
motor vehicle action (DWI, DUI or state
administrative action), The agency
agrees that only rerely would a medical
examination triggered as a resultof a

- _single motor vehicle action provide a

basis for a diagnosis of alcoholism or
drug dependency. The additional
examinations that would have been

* after the effective date of the rule to the

Clvil Aviation Security Division (CASD)"
in Oklahoma City, The report of a motor
vehicle action will resylt in'areyiew of

the individual's ellg:bxll(y for medical
certification.” *
The FAA 1a confident that the early '

.identification mechanisms currently in-

place, the new reporting requirement,
and the scheduled crosscheck of the
airman medical records with the NDR,
are sufficient to maintain the requisite
high level of safety for the aviation ~
comniunity and the traveling public.
Thus, the FAA haa concluded that

. Hmiting the duration of a medicel

certilicate after a single motor vehicle
aclion Is not warranted. .

. Costs

PRI

triggered by the proposed req t
would be & significant increase in
workload to the agency and an
expenditure of community medical
resources; coneervauvely. the FAA
that 7,000
} for medlcal certification

N tend that
na measure should be taken to deny an
spplication for, or suspend or revoke, an
atrman's medical certificate for 4 single
DW1 or DUI conviction or action but,
rather, the airman should continue to be

would be processed annually. Also of |
consequences would be the fecs to be
paid by the airmen in compliance with
the reexeminalion requirment, If the
ﬁndlngs from the additional

ions prove minimal, as

required to report convictions on the
medical application form as & basis for
further medical evaluation, The .
commenters support the FAA's efforts to
deny medical cerlification to airmen
with disqualifylng sloohol-or drisg-
related medical conditions, but argue
that a madical diagnosis seems unlikely
blased solely on a single alcohol- or
drug-related motor vehicle conviction or
state administrative action, Still others
question the premise that, based on a
single DWI or DUI aciton, the agency
would discover pilots with alcohol or
drug problems. These commenters
bolleve that if the agency considered
this propasition likely, the proposed
amendment to § 61.23 would not have
been drafted to allow such individuals
the latituda ta continue to pilot an
aircraf& for up 1o 60 days withoul havmg
to

Some commenters have taken the °
FAA to task over the requirement in the
proposed-tule to have the AME evaluate
court and oth:; administrative records,

9 i to di

-fori

* § 51,15(d), still will provide g

- airman certificate apart from any '

- expioted, then imposing these

requirements appeara to be
unwarranted.

The FAA has further determined I.hat ’

the provisions as proposed in |

§ 61.23(d)(2) sre beyond the scope of
current AMEs' training or expertise, It Is'
FAA policy that every DWI or DUI )
conviction or slate motor vehicle
administrative action noted on an

- application for an airmen medical

certificate be reviewed by the
Aeromedical Certification Division of
the Ciyil Aeromedical Institule (CAMI)

+ diti

ofa

Four one
organization, raise economic issuss,

. Three say that the administratlve

paperwork would not bs “nominal,” and
that the FAA should attempt to guantify

-these costs. The FAA agrees, and has

specified the atep-by-step process, with

‘the costs involved in each step, In
. ‘Section IV of the Regulatory Evaluation,

Two of the commenters say that the:
Joss of pilot employment or pay resulting

from this fule should be considered as &
. cost of this rule. The FAA disagrees

because this rule merely identifies those
pilots already having recelved alcohol-
or drug-related motor vehicle
convictions or adminisirative actions,
Any cost ta rolated to these pilots’ own
actions rather than the FAA'g actions. |

One commenter notes that the FAA
am(ed {n the NPRM that the loss of

isnota tatory cost and

“that the proposed pules would not have
a significant economic impact* * *ona
substantial number of small entities,”
‘Thia commenter asked whether a pilot fs
consldered a smell entity. The quoted -
is based on the Regulatory

denial of an appli¢ation or suspension of
revoca!lon of & medical curuﬂcale. This
4 an additional
when multiple motor vehlcle actions aré
listed on an application for a medical
certificate. Two motor vehicle actions
within 8 years, as provided by new ;
de for

Ireview !

Flexibility Act of 1880 (RFA) end comes

- from the Regulatory Flexibility
‘Dgtermination section of the NPRM. The-

PAA Is required to ensure that small

-eniities are not unnecesaarily and

disproportionately burdened by .
Govemmem regula(iona The crilerm for
ial number of small entities"

cerlificate action against a pﬂu!‘

-additional medical review, Thus. ai‘ter :
ing all the o ‘

compliance with any court-ordered

program related to a conviction, These

court- imposad pmgrama could vary from
in

treatment progmm to pentclpanun fna
cummunily nervlca program, Other

** or administrative action that poours - |

- the FAA has not adopted in this final |

rule the propoged amendment to § 61.23.;
Pursuant to new § 61.15, the agen
requires that a pilot report each alcoheld

or drug-related motor vehicle convictlon)

HeinOnline -- 55 Fed. Reg.

{s one-third of the small firms subject to

* " the final rule, but no fewer than 11 firms.

This commenter understood "small .

. entity” to mean an individual pilot, -

instead of a smalt firm, A firm, .
regaidless of size, 18 mads up of -

. employees. In this case, the small firm

being referenced here is made up of
pilots and other.employees, The loss of, ..
‘employment for an'individusl pilot may
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or may not have.a “significant economic
impact ¢, *

such an Imyacl
Sachi ﬂ, Section Digéuba
' iselias

Rules

Several changes from the NPRM |
language have been made in the final .
rtule. Some differences are intended to .
improve clarity; others are of a more
substantive nature,

n of vlhn

Section 81,15 Offenses Involving
Alcohol or Drugs

Section 61.15(¢} of the final rule has
Leen modified to reflect thst only motor
vehicle actions that occur after the
effective date of the rule must be
reported to the FAA. The proposed 1ule

* on a substantial number of .
small entitles.” In this case, the FAA'has:
determined that this rule wuuld not have:

Section 67.3  Access lo the Natwnal :
Dril verReglsler

. Two milnor changes were made to lh(s :
sizbtion, First, the rulé has been chadsed

to-clarify that a person desiring té
review the NDR information must

request that the Administrator make the

information available. Second,
additional language has been added to
clarify that the consent authorizes the
Administrator to request the chief driver
licensing officlal of the state to transmit
information contained in the NDR about
the person to the Administrator.

Finally, certain editorial chenges in
the final rule have been made for clarity,

Paperwork Reduction Act

Section 61.15{d) would require a pilot
lo report to the FAA each alcohol- or
lated motor vehicle conviction

had ref d reporting r ibility .
in the pilot's racent past as well a9 after

and e{ch alcohol- or drug-related state

the effective date, Reporting alcohol- or
drug-related convictions or state motor
vehicle administrative actions in the

ative action, Information
collection requirements in the
amendment to § 61.15(d) have besn
bmitted for approval to the Office of

recent past iz not a requl of the
final rule. This change is slso refllected
in paragraphs {d) and (e).

A modification was made to §61.15{d}’

of the final ruls to reflect that multiple
motot vehicle actiona as defined in the
rule resulling from the same driving
incident or fectual circumstances will be
viewed as one motor vehicle action for
purposes of § 81.15{d}, However, a pilot
Aill must report each action to the FAA,
gardless of whether it ariges out of the

sane driving incident or factual
circumstance, As part of the pilot's
description of the action, the pilot
should note that the action bein
reported is part of a single set ogfuctual
circumstances and reference any prior *
action arlsing out of the same facts.

Section 61.15(¢) of the final rule differs
from the proposed rule in the address to
which the information must be sent.
This has been changed from the Alrman
Certification Branch to the Civil
Aviation Security Division.

Saction 61.13{f}(1) of the final ruls
differs from the proposed rule -
{8 61.15(e}{1)} in one minor respect. The
final rule provides that the.denial of any
application for a certificate for a 3-year .
period dates from "the dale of the last
motor vehicle action” ag compared to

the proposed rule language which states -

“the date of the fallure to mpon a motor
vehicle action.”

Section 61.23 Duraaan of Med:ca/
Certificates

The.NPRM proposed amending 561.23 -

by adding a new paragraph (d} to .
change the durajion of gn airman’s, .,
medjcal certificate. This requirement »
has not heen adopted in the final rule. :

Management and Budget {OMB) under
the provisions of the Paperwork
Reduction Act of 1980 {Pub. L. 96-511).
Regulatory Eveluation § v

Executive Order 12261, dated
Fobmary 17, 1981, dlrecta Federa!

certificate and a basis for the revocation
or suspension of a pilot certificate for
piloteconvigted of alechol- or drug- -~
related motor vehicle offenses or for
pilots penalized-as a result of state
adninistrative action for cause. Under .
this final rule, a pilot.must report to the
FAA any conviction or administrative
action that occurs after the effective
date of the rule: Failure to report even

- one conviction or administrative action

to the FAA s grounds lor denial of an
application for an airman certificate and
grounds for suspension or revocation of
a certificate issued under part 61, This
reporting requirement is distinct from
the existing requirement to report trafﬂc
and other ictions on an app

for an airman medical certificate,

The FAA's dental of an application
and the suspension or revocation of an
existing certificate will be based on two
or more alcohol- or drug-related motor
vehicle convictions, two or more
administrative actions by a state for
cause, or &t Jeast one conviction and one
administrative action occurring within a
8-year perlod,

This final rule amends § 61.15 of (he
Federal Aviation Regulations {FAR) and
affects an estimated 752,000 individuals

. currently holding active medical .

certificats in conjunction with student,
private, 1, airline transport,

to p! 1

or modlfy exlsling regulullone only if the

polential benefits to soclety for the
regulatory changes outweigh the
patential costs to soclety. The ordar also
requires the

glider-only, and lighter-than-sir pilot
cerilficates and ratings issued by the -
FAA. Promulgation of this final rula
could result In the denial, revocation, or
ion of the perege 0 operate an

o
ImpactAnalym of all manr rules
g to

aircraft for an estimated 1,000 1o 12,000
pilots ‘The costs of suspension

except those
defl A

or fon of a certificate lssued

ituations or other narro
exigencies, A “major” rule is one that ia.
likely to result in an onnual effect on the
ecoaomy of $100 million or more, 2
major increase in congumer costs, or a
significant advetse effect on
competition. .

This final rule Is determined not to be

“major” as defined in the Executive

Order, therefore a full Regulatory Impact

- Analysis evaluating altemative
. approachos is not requlmd‘ A more

Y has been
prepared however, which fncludes an

under part 61 will be the negative
economic tmpact associated with the
temporary. or permanent loss of
y for pilots engaged in

commercial avlatlon. The FAA docs not
consider this a cost of the rule; rather it
considers these costs to ba the result of
alcohol or drug uee in connection with
the operation of a motor vehicle,

The FAA has calculated the present

. value cost of this rule to be $4,409,704,
- discounted over a 10-year perlod, In 1968

dol)nro The vast bu!k of thesa costs ere
| FAA

of the

of (h}'e regulation. This analysis has been

included in the docket, and quantifies, to
thie extent-practical, estimated costs as .
well as the anticipated benefits, and
impacts, : .

A sammary of the Regulalory

. Evaluationds contained in this section.
Fora- mare: -detailed anaiyais‘ the reader . .

1 appllcallon form (Form 8500-8, the
- “Ap

‘.

is d to the full E
oontained in the docket.
\The final rule establishes a besls io:

. -the denlal,of an application for a pilot -

ive costs and
will bot b borne by the individual
pilots. The costs ocourring tn the first
year are estimated to be $1,116,664, in

. the second year are estimated to be

$070.765, and in each subsequent.year

gre estimated to be $844,158. :
The FAA has incorporated a ccnseut

provision in the FAA medical . .

PP Madi

for Airman

- Cestificate or the Alrmar Medical and

Student Pilot Certificate™) for use in -
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searching for alcohol- or drig-related -
convictions or administrative actions
reported to the Nationa! Driver Reglster
(NDR). This consent will allow the FAA
to query the'NDR about every pilot who
applias for an airman medical - -
-gertificate,
Based on the requirements of the final

rule, alrmen will have 60 days ta send &

icted of alcohol- or
drug-related motor vehicle offenses ar
penalized a8 & result of State

drniniat

letter to the Civil Aviation Securi
Division (AAC-700) with their name, _
airman cerlificate number, and
Informatlon about any DWI ar DUI

{ction or state administrative action
acquired after the effoctive date of the
rule.

Depending on the certificate held or
the operations cénducted, each pilot  ~
must have a physical examination every
6 months, 1 year, or 2 years; at that time,
the following screening/checking
process will begin for that pilot, An,
sverage of 10,000 pilots per week
undergo FAA physicals. Thus, the FAA

¢ action for cause I the
direct consequence of alcohol or drug

with the op of
‘& motor vehicle and not as a result of

‘the rule. Since there sre minimal
economic consequences due to the rule,
the total costs that could be attributable
to & significant number of small entitios
are below the threshold dollar Jimits.

Cosl of rule pllots
Effectivenesa of o (percant) nar e
{dollars) 38

1 $640,000

10, 64000  usein

20. 32,000

30, . 21,500

40, 18,000

50, 12,800

80, 10,700

b N 8100

80, 8,000

0. 7,100

100... 84%.  Trade Impact Statement

At thie time, the FAA cannot
acourately predict how effective the mle
will be in preventing fatalities such as-
discussed above; Even if it proves to be
only 1 percent effective, however, the
cost per fatality prevented appears to be
less than values currently ascribed to a
statistical life, The FAA {alieves that * .
the rule will be more effective than1
percent and concludes that the potentiai

fits of the rule will exceed potential

facility In Oklgh City pr the
10,000 applications for medical
certification per week, A tape with the
pilot data will be sent cach week,
through the appropridte agencies, to the
NDR. The NDR will match this tape
against ita reglster, and will create
tape of any pilot data entries that agree.
‘This information will then be returned to
the FAA, and will be used to obtain the:
necessary state driving records, The
resulting data on the estimated 200
pilots per week will be compiled for
comparison with ‘medical history data

costs,

Four commentera raise economic
issues based on the cost/benefit
analysia in the Notice of Proposed
Rulemaking (NPRM], A discussion of
these comments is eontained in the final
Regul ool 3 iy the
docket and elsewhere In the preamble to
the rule,

v Floxlbillty Doterminath

This final rule will affect only those
individuals who hold an PAA-{ssued -
ajrman certificate and, theréfore, would
have no impact on trade opportunities
for U.S. firms doing business overseas or
foreign firms doing business in the

_United States,

Federalism Implications

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various levels
of government, Thetefore, in accordance
with Executive Order 12612, it is
determined that this regulation would
not have sufficient federallsm
i fans to ant the prep
of a Fedoraliam Assessment,

on

The Regulatory Flexibility Act of 1080
{RFA) was enacted by Congress to
ensure that small entitles are not

and with the di d for

lly and di T

q

§ 6115,

The FAA expects that this rule will
reduce the number of aviation accidents
caused by pilots who may be impaired
by slcoho! or drugs during alrcraft
operations. However, the PAA hap been
unable to directly quantify the expected
benefits of the ﬁnu% rule.Some . -
‘observations can be made, however,
regarding potential benefits, During the
period from 1878 to 1987, 6.0 percent of
general aviation pilots killed in aviation

accldents had a blood alcoho} level of at

least 0.04 percent, During this same 10-
year period, 11,213 people died in
general dviation accidents, If.68.0 percent
of these people died in accldents where
the pilot was under the influence or . -
impaired by alcohol, over 870 pecple
died in accidents where alcohol may. .
have been a contributing cause.

+ Based on this analysls, and using $4.4 .

million as the present value 10-year cost
of the rule, the'chart below ‘shows the
cost of isaving one life eg a function of
the effectivencss of the rule In-
preventing accldenta, :

burdened by Government regulatlons:
The RFA requires Federal agencies to
review rules which may have a
“significant economic Impactona,_
substantial number of amall entities.”

The FAA's criterion for a “substantial
number” are a number which {s not less
than 11 and which is more than one-
third of the small entities subject to the
rule. For alr carrlers, a small entity has
been defined as one who owns, but does
not necessarily operate, 9 or less
alroraft, The FAA’s criterlon for 8
“significant impact” are at least $3,800
pet year for an unscheduled carler,
$53,600 for a scheduled carflor having an
airplane or atrplanes with only 60 or
fewer seata, and $95,800 per yeer for a
scheduled carrier having an airplane
with 81 or more geals, :

The FAA hes determined that the rule
will not have a significant economic
impact, positive of negative, on a .
gubstantial number of small entities. The

“basis of this determination is the FAA's |

opiniori that any adverse economic  :
consequences assoclated with the lose
of the privilega to bperate an alrcraft for

HeinOnline -- 55 Fed. Reg. 31308

Conclual

For the reagons discussed in the
preamble, and based on the findings #

1e Regulatory Flexibility Detorminati
and the International Trade Impact
Analysia, the FAA has determined that
this regulation is not a major regulation
under the crileria of Executive Order

" 12201, In addition, the FAA certifies that’

this regulation will not have a
significant economic impact, positive or
negative, on a substantial number of
small entities under the criterta of the
Regulatory Flexibility Act. This
regulation {s considered significant
under DOT Regulstory Policies and
Procedures (44 FR 11034; February 28,
1979). A regulatory evaluation of the
ltion, tnclading a Regul

. Fl;xlbﬂi(y Determination snd
. International Trade Impact Analysis,

hes been placed in the docket. A'copy
may be obtsined by contacting the
person fdentified under "FOR FURTHER
INFORMATION CONTACT."

List of Subjects
14 CFRPart 81 -
Adreraft, Alrmen, Alcoholism,

* Avintion safety, Drug abuse, Recreation

end recreation areas, Reporting and
recordkeeping requirements.

1890
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14 CFR Part 67 under the influence of alcohol or a drug;  cf . related to a previously

Alrmen, Aviation safety, Health,
Reporting and recordkeeping *
requirethents.. -~ -

The Amendiments . - -

In consideration of the foregoing, the
Federal Aviation Administration °
amends part 61 and part 67 of the
Federal Aviation Regulationa {14 CFR
parta 61 and 67) as follows:

PART 61~CERTIFICATION: PILOTS
AND FLIGHT INSTRUCTORS

1, The authority cltation for part811s
revised to read as follows:

Authority; 48 U.S.C. App. 1354(s), 1355,
1421, 1422, and 1427; 49 U.8.C, 100(g} (Revised
Pub. L. 97-449, January 12, 1983). .

2, By amending § 6115 by addihg new
paragraphs (c), (d}, {e}, and (f} to read as
follows: |

§81.15 Offenses Involving aleohol or
druge. )
[ N .

. {c} For the purposes of paragraphs {d)
and (e) of this section, a motor vehicle
action means—

(1} A conviction after November 28,
1680, for the viclation of any Federal or
state statute relating to the operation of
a motor vehicle while intoxicated by
alcohol or a drug, while impatred by~
alcohol or 8 drug, or while under the
influence of slcohol or a drug;

(2) The cancellation, suspension, or
revocation of a license to operate &
motor vehicle by a state after November
28,1980, for a cause related to the
operation of a motor vehicle while
intoxicated by alcohol or a drug, while
impaired by alcchol or a drug, or while

or .y .
{3) The dental after November 26,
1090, of anapplication for & license to
operate g motor vehicle by a state fora .
cauge related to the operation of & motor

- vehicle.while intoxicated by alcohol or a

drug, while impaired by alcohol ora

_ drug, or while under the Infiuence of

alcoho! or a drug, .
. (d) Except in the case of a motor

-vehicle actien that resulta from the sama

incident or arises out of the same factual
clrcumstances, a motor vebicle action
occurring within 3 years of & previous -
motor vehicle action is grounds for

{1) Denlal of an application for any
certificate or rating {ssued under this
part for a period of up to 1 year afterthe

-date of the last-motor vehicle action; or

{2) Suspension or revocation of any .
certificate or ratlng lssued under this
part, . .

(e) Each person holding a certificate

* Issued under this part ghall provide &

written report of each motor vehicle
action to the FAA, Civil Aviation -
Security Division {AAC-700), P.O. Box
25810, Oklahoma City, OK 78125, not
later than 60 days after the motor
vehicle action, The report must
includew | | :

- .(1) The person's nare, addrass, date

of birth, and airman certificate number;
{2) The type of violation that resulted

- In the conviction or the edministraiive

action; )
(3) The date of the conviction or
administrative action;

{4) The state that holds the record of

conviction or adminigtiative action; and
“+{5) A statement of whether the motor
vehicle action resulted from the same
incident or arose out of the sanie factual

reported motor vehicle action, i

{f] Failirte to comply with paragraph
{e) of this section s grounds for—

{1) Denial of an application for any
certificate or rating issued under this
part for a period of up to 1 year after the'
date of tha motor vehicle action; or :

(Z&ISuspension of revocation of any
certificate or rating lssued under this
part, ’

PART 87-—MEDICAL STANDARDS AND
GCEATIFICATION - ‘

3. The authorlty cltation for part 67 is
revised to read as follows:

Authority: 49 U.8.C. App. 1354(a), 1355,
1421, and 1427; 49 U.S.C, 108(g) {Revised, Pub.
L. 07440, January 12, 1983},

4, By addihg new § 67.3 toread as
follows:” *

§67.3 Access to the National Driver
Reglster. . . .

At the time of application fora - -
certificats issued under this part, each
person who applies for a medical
cortificate shall execute an express

. consent form authorizing the .

Adminiatrator to request the chief drives
l{censing officlal of any state designated
by the Administrator to transmit
information contained in the Natlonal
Driver Reglater about the person to the
Administrator, The Administrator shall
inake information received from the
National Driver Register, if any,
avajiable on request to tha person for
review and written comment,

Issued In-Washington, DC, on July 28, 1906.

- Jamas B. Busey,
. Adminlstrator, -

[FR Doc. 8017827 Filed 7-26-60; 4:37-pm]
BILLING CODE 4¥10-13-M c .

HeinOnline -- 55 Fed. Reg. 31309 1990
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Mr. Chairman and Members of the Subcommittee,

I appreciate the opportunity to provide testimony concerning “The FAA’s Oversight of Falsified
Airman Medical Certificate Applications”.

I would like to begin by stating that undoubtedly any testimony you’ve already heard from high
ranking employees of the Federal Aviation Administration (FAA) or the Department of
Transportation Office of the Inspector General (DOT/OIG) on this topic, will be decidedly
different from my experience. [ am providing this information because I feel it is terribly
important for this subcommittee to understand why I believe the FAA has rendered itself totally
incapable of providing etfective action against the criminal element whose sole intent is to
defraud the agency through the Falsification of Airman Medical Certificate Applications, as well
as any and all other criminal acts. I will attempt to explain as succinctly as possible the historical
events that created, what I and many others feel, is an utterly deplorable situation, and will
support all of my comments with pertinent laws, rules and regulations, many of which the
agency is simply ignoring.

As a way of introduction let me say that I retired from the FAA in October 2006 after a
distinguished career in the Security and Hazardous Materials Division. At the time of my
retirement, and for the five years prior, I faithfully served as Division Manager of the Northwest
Mountain Regional Office of Security in Seattle, Washington.

The FAA is, at its foundation, a regulatory agency; in addition, following inception of the FAA
Act of 1958, it was also mandated with a criminal investigative responsibility for the violation of
Federal Aviation Regulations that would serve to degrade aviation safety and safety of the flying
public.! Those specific responsibilities mandate that the FAA investigate such crimes. The
standard operating procedure requires that the FAA Airman Medical Division and/or Flight
Standards Division, having received notification of possible falsification of the documents of
concern, are required to refer such information to the Security and Hazardous Materials Division
for investigation. FAA Orders and Directives, derived from public law, require that FAA
Security Special Agents aggressively investigate and determine criminal intent of such
falsification. If criminal intent is uncovered the agents are expected to seek prosecutorial
remedies through the United States Attorneys Office. However, a critical problem with this
process was created in March 2001, when the FAA Administrator (Garvey) and Secretary of
Transportation (Slater) violated federal law by authorizing the fransfer of criminal investigative
responsibilities associated with, not only the records being addressed today, but all other acts of
criminal malfeasance that would serve to degrade aviation safely.2 In essence, the Administrator

1

Title 49 United States Code, Section 106(g). . ., the Admimstrator shall carry out~ (A) duties and powers of the Secretary of Transportation
Under subsection (f) and stated 1n section . 46306-46308, 46310-46311 & 46313-46316 (specific criminal statutes from the Crtminal Code
book concerning aviatton safety)

% Title 49 United States Code, Section H06(h)- This title applics to duties and powers specified in subsectton (g}(1) of ths section. Any of
those duttes and powers may be trans®rred to another part of the Department only when specifically provided by Jaw or a reorgamzation plan
submitted (to Congress) under chapter 9 of Title 5 (Amendment of the 1G Act)
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has completely severed the agencies investigative arm and no longer has a unit which can be
guided and directed into any such investigation.’

The impact of losing this investigative arm is that currently, when falsification of Airman
Medical Certificate Applications occurs, the Security Division can no longer perform its
mandated responsibility, but is now required to refer all such cases to the DOT/OIG. There are
problems associated with this situation. Although the FAA continues to retain a portion of it’s
former investigators and identify them as Special Agents, the truth is these well trained and
experienced individuals have been completely stripped of all criminal investigative authority that
would allow for the aggressive efforts necessary (as per Law, Rule and Regulation) to fight
forces intending to degrade aviation safety.

I am sure in the testimony from the FAA and/or the DOT/OIG you will hear that the FAA did
not, nor does it currently, have the resources available to provide for this responsibility. This is
simply not true. As in any government agency resources are currently stretched and I can not
speak to the regulatory side of the FAA. However, at one time, I had six full time special agents
working in the Northwest Mountain Region fully capable of handling the numerous criminal and
regulatory investigations that were requested and proactively found in our area of responsibility.
In addition, our Alaska Region had 4 full time agents, a state where the per capita ownership of
aircraft is higher than all others. Currently, the Northwest Mountain Region has 3 full time
agents, one with nearly 10 years of law enforcement experience, another with four and a
manager with nearly 16 years, all of which is going to waste. The Alaska Region (now part of
Northwest Mountain) currently has no full time agents, but does have a manager with 10 years of
law enforcement. The resources are still available, just not utilized.

Additionally, please consider that the DOT/OIG was created as an office to provide oversight
(the OIG priority) to insure the FAA follows its mandate of investigating the violation of FAA
Regulations.® The fact is, the DOT/OIG has never been assigned statutory authority for aviation
safety based on the non-compliance with Federal Aviation Regulations.” There is good reason
for this limitation of authority. After all, who holds the DOT/OIG accountable if they fail to
investigate air safety concerns based on the violation of FAA Regulations? No-one.

At the time of my retirement, and since the transfer of responsibility to the DOT/OIG, my office
forwarded approximately 80 potential criminal violations of FAA Regulations to the DOT/OIG.
At the time of my retirement only around 20 of those referrals were actively investigated, while
the remainder simply received no attention whatsoever. That figure represents only one FAA

Section 902 FAAct of 1958: Provides criminal sanctions for a series of acts or activities related to aviation safety. Section 902 (O) provides
that Sections 902(i) - (n) shall be investigated by the FBI (i e. hijacking) and the remaining violations are the responsibility of the FAA (1.e .
certification of airman, aircraft). * Ths clearly shows evidence of delineatbn of authority between different agencies.

4

1G Act of 1978 9¢a) There shall be tmnsferred — (2) such other offices or agencies . . except that there shalf notbe transferred to an 1G under
paragraph (2) PROGRAM OPERATING RESPONSIBILITIES (** i.e such as those based on civil/regulatory statutes — like falsifying FAA
medical applications)

* FAA Order 2150.3A Section 308 The Inspector General Act of 1978 (5 USC Appendix 1) established the Office of the Inspector General in
the Department of Transportation, as an independent and objective unit fo conduct and supervise andits and investigations relating to programs
and operations of the Department. (2)(b) The Inspector General does not have any responsibility or authority for enforcing conpliance with
aviation safety regulations wnder the jurisdiction of the FAA.  (This Order s still in existence but is being blatantly ignored )



152

Security Region, of which there are eight nationwide. I believe these sad numbers serve to
clearly illuminate the fact that falsification of airman medical certificate applications, and all
other acts of malfeasance, are no-longer being properly addressed. Even more appalling, is that
in my capacity as Division manager, when [ would report this information to my superiors in
‘Washington, it was just ignored.

The final consideration I would like the subcommittee to understand is that taxpayer money is
still being utilized to pay the FAA special agents, even though their responsibilities have been
almost completely eliminated. The taxpayer still pays, yet aviation safety issues are not being
aggressively addressed! This handcuffing of the FAA investigators remains in place, even
though upper management is fully aware the DOT/OIG has demonstrated sporadic interest in
aviation safety matters, not to mention the fact that the DOT/OIG cannot be held accountable.

In the testimony from the DOT, I am sure you will hear about “Operation Safe Pilot”. While this
operation is a good program, it simply misses the mark. It involved the wrong agencies. The
Social Security Administration (SSA) OIG had a vital role, but what is the DOT/OIG nexus?
There was no DOT money suspected in the fraud, no DOT employees, no kickbacks or collusion
suspected. Once again, the DOT/OIG mandate is to audit and ensure that the modal agencies,
i.e., FAA, follow their mandate to investigate violations of FAA regulations.

You will also be provided testimony about the DOT/OIG’s priorities, which include falsified
records, fraudulent pilot and mechanics certificates, fraudulent aircraft parts, etc. These are all
crimes referenced in Title 49 USC, 106(g), the direct responsibility of the FAA Administrator
(refer to footnote 1). This leads to the question of resources. Other than the numbers I previously
provided, I can not provide any additional details surrounding resources available nationwide.
However, prior to the illegal transfer in March 2001, in the Northwest Mountain region we
completed our mandated responsibilities with a great amount of success. And yet, the FAA
chose to discontinue utilizing these experienced agents.

I submit that this monumental effort for the Administrator and Secretary to transfer one of the
most important mandates incumbent upon the FAA was an attempt to eliminate the Agent’s
ability to accrue Law Enforcement Officer (LEO) enhanced retirement, as well as Law
Enforcement Availability Pay (LEAP). In keeping with the basic legal understanding that a law
is more powerful and enforceable than an agency Order or Directive, | would like to offer the
subcommittee the following information as a brief explanation as to why this transfer occurred. I
believe it was nothing more than a money-driven decision. The FAA retained special agents as
criminal investigators since the FAAct of 1958, but had always denied them LEO retirement and
LEAP benefits.

In 1999, after approximately 40 years of having criminal investigators, an agent from my office
in Seattle won his entitlement for LEO retirement through a Right of Action with the Merit
Systems Protections Board. Eight more FAA agents then followed with their own suits for their
enhanced retirement benefits. In January 2001, the FAA signed a settlement agreement with
these agents acknowledging their work as criminal investigators and LEO’s.
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In response, and what amounted to nothing more than a pure act of reprisal, the mandated
investigative responsibilities were transferred in March 2001 and the FAA special agents were
stripped of all criminal investigative authority and prevented from completing their enhanced
retirement. This transfer and removal was completed within 16 months of the first agent winning
his Right of Action. Keep in mind that the Secretary of Transportation is prohibited from
transferring duties without a reorganization plan submitted to congress.® This was ignored and a
revised Order was quickly drafted, which became known as DOT Order 8000.8. In section 5, of
this order, it states, “Except as provided below, as authorized by the IG Act . . ., OIG is the only
organization in DOT that shall employ criminal investigators (GS-1811s) or perform criminal
investigative functions . . .” The two exceptions made were the Coast Guard Investigative
Service and the Odometer Fraud Program from the Department of Highways. However, it made
no exception for the only other existing criminal investigators in the DOT, the FAA Criminal
Investigators. I ask, when did a DOT Order become so powerful as to override existing law?

In conclusion I reiterate it is my belief that the Administrator and Secretary conspired to
circumvent federal law.” This egregious action has rendered the FAA powerless to investigate
acts of criminal fraud as it applies to Falsified Airman Medical Certificate Applications. I
submit that such action has done nothing more than weaken the ability to investigate aviation
safety and that the flying public is being cheated. The resources are still available to the FAA if
they choose to use them. In addition, if one simply ignores the fact that DOT/OIG has no
statutory authority for the violation of FAA regulations, its record of sporadic interest in such
matters since 2001 is equally egregious. Whether I, or my previous coworkers, believe that the
DOT/OIG lacks the authority to investigate crimes involving program operating functions is
secondary to the fact that the FAA Administrator, and therefore the FAA Security Division, is
remiss for not performing investigative duties mandated by law.

[ strongly urge this subcommittee to insist on immediate corrective action. 1 assure you in the
absence of such action, many aviation safety issues will not be addressed properly and could
make for a needlessly dangerous situation in the future.

I would be more than happy to speak to anyone in person or to provide further testimony.
(Electronically Transmitted)

James R. Vanderpool, ANM-700

Northwest Mountain Division Manager (Retired)
A Concerned Citizen

© Section 316(e) FAAct of 1958: No power, function, or duty of the Administrator of the FAA shall be assigned or transferred to any other
Federal Department or agency.

" Tifle 49 USC, Section 322 (b): . However, the duties and powers specified in sections 103(c)(1). 104(c)( I} and 106(g)(1) of this title may
not be delegated to an officer or employee outside the inistration concerned
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