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OVERSIGHT HEARING ON “THE DANGER OF
DECEPTION: DO ENDANGERED SPECIES
HAVE A CHANCE?”

Wednesday, May 21, 2008
U.S. House of Representatives
Subcommittee on National Parks, Forests and Public Lands
Committee on Natural Resources
Washington, D.C.

The Committee met, pursuant to call, at 10:06 a.m. in Room
1324, Longworth House Office Building, Hon. Nick J. Rahall, II
[Chairman of the Committee] presiding.

Present: Representatives Rahall, Smith, Grijalva, Sarbanes,
DeFazio, Scalise, Inslee, Baca, Duncan, Gohmert, Wittman, Young,
Bordallo, Napolitano, Costa and Holt.

STATEMENT OF THE HONORABLE NICK J. RAHALL, II, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF WEST
VIRGINIA

The CHAIRMAN. The Committee is meeting today to continue our
strong oversight hearings on the implementation of the Endan-
gered Species Act.

One year ago, we convened to examine the mess created by
former Deputy Assistant Secretary for Fish, Wildlife and Parks,
Julie MacDonald. At the time, I, along with many Members of this
Committee, had high hopes that the Interior Department would
take a serious look at how that poorly-placed political appointee
was allowed to tinker with the work of Agency scientists to the det-
riment of the Endangered Species Program.

As a result of that hearing, the Agency undertook a review of the
decisions that fell under MacDonald’s purview and pledged to work
to correct any wrongdoing it uncovered. That was a good thing.
Now, one year later, after MacDonald’s demise, we find that in-
stead of cleaning up its mess, the Agency has merely swept it
under the rug.

Today, much to my chagrin, we are about to hear that the Agen-
cy’s well-published post MacDonald review, ostensibly designed to
correct listing and critical habitat decisions, decisions tainted by
politics, was a boondoggle. It is fixing nothing. It was too narrow,
too fast and too sloppy.

Among other things, our Government Accountability Office wit-
ness today will tell us that Agency reviewers automatically dis-
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counted from scrutiny any decisions that could not be directly
linked to tampering by Ms. MacDonald, yet her fingerprints may
have been all over countless decisions that were given automatic
immunity from the Fish and Wildlife Service’s review. Among them
were decisions that scientists crafted not based purely on the
science, but rather according to what they anticipated might gain
Julie MacDonald’s political seal of approval.

Worse still, GAO now reveals to us that there are other Interior
officials who influenced ESA decisions, and those folks are still
roaming the halls of the Interior Department unchecked. As a re-
sult, we can have no confidence that political tinkering with the
ESA program is being addressed any better now than it was under
MacDonald’s reign.

Today, we will also hear testimony about the untenable delay of
a rule designed to protect the severely depleted North Atlantic
right whale from ship strikes, the latest public example of covert
White House interference with endangered species. It has become
abundantly clear that this Administration does not give one whit
about the ESA.

The strong-arming of Federal scientists, the slow walking of list-
ing decisions, and the stonewalling of new rules has convinced me
that every attempt to fix the management of the Endangered Spe-
cies Program under this Administration is a lost cause. No matter
how deeply this Committee looks or how hard we push to conduct
real, valid oversight, we are hamstrung by secrecy and by decep-
tion.

For example, I, along with Representatives Peter DeFazio and
Jay Inslee, requested documents relating to the northern spotted
owl, but of the boxes of documents sent to us in response to that
request, we find barely any mention of the names of Agriculture
Secretary Mark Ray, Deputy Under Secretary of Agriculture Dave
Tenney, or Interior Deputy Secretary Lynn Scarlett, who all served
on the “Washington Oversight Committee”.

Though it may be a bad pun, my true reaction is something
smells fishy here. As Chairman of this Committee and as one who
undertakes oversight responsibility seriously, I am forced to con-
clude that not only has the Endangered Species program been sore-
ly politicized, but effort after effort supposedly designed to correct
the mishandling of the program by this Administration and this
Agency has also been badly bungled.

At this point, in my opinion, the best hope for endangered species
may simply be to cling to life until after next January, when this
Fresident and his cronies at long last will be on the unemployment
ines.

With that, I conclude my testimony and yield to the Ranking Mi-
nority Member.

[The prepared statement of Chairman Rahall follows:]

Statement of The Honorable Nick J. Rahall, II, Chairman,
Committee on Natural Resources

One year ago, this Committee convened to examine the mess created by former
Deputy Assistant Secretary for Fish, Wildlife and Parks Julie MacDonald. At the
time, I had high hopes that the Interior Department would take a serious look at
how that poorly placed political appointee was allowed to tinker with the work of
agency scientists to the detriment of the Endangered Species program.
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As a result of that hearing, the agency undertook a review of the decisions that
fell under MacDonald’s purview and pledged to work to correct any wrongdoing it
uncovered.

Now, one year after MacDonald’s demise, we find that instead of cleaning up its
mess, the agency has merely swept it under a rug.

Today, much to my chagrin, we are about to hear that the agency’s well-publicized
post-MacDonald review, ostensibly designed to correct listing and critical habitat
decisions—decisions tainted by politics—was a boondoggle; it is fixing nothing. It
was too narrow, too fast, and too sloppy.

Among other things, our Government Accountability Office witness will tell us
that agency reviewers automatically discounted from scrutiny any decisions that
could not be directly linked to tampering by MacDonald. Yet her fingerprints may
have been all over countless decisions that were given automatic immunity from the
Fish and Wildlife Service’s review. Among them were decisions that scientists craft-
ed not based purely on the science but, rather, according to what they anticipated
might gain MacDonald’s political seal of approval.

Worse still, GAO now reveals to us that other Interior officials also influenced
ESA decisions, and those folks are still roaming the halls of the Interior Depart-
ment, unchecked.

As a result, we can have no confidence that political tinkering with the ESA pro-
gram is being addressed any better now than it was under MacDonald’s reign.

Today, we will also hear testimony about the untenable delay of a rule designed
to protect the severely depleted North Atlantic right whale from ship strikes—the
latest public example of covert White House interference with endangered species.

It has become abundantly clear that this Administration does not give one whit
about the ESA. Its strong-arming of Federal scientists, slow-walking of listing deci-
sions, and stonewalling of new rules have convinced me that every attempt to fix
the mismanagement of the endangered species program under this Administration
is a lost cause.

No matter how deeply this Committee looks or how hard we push to conduct real,
valid oversight, we are hamstrung by secrecy and deception. For example, I, along
with Representatives Peter DeFazio and Jay Inslee requested documents related to
the northern spotted owl. But of the boxes of documents sent to us in response to
that request, we find barely any that mention the names of Agriculture Undersecre-
tary Mark Rey, Deputy Undersecretary of Agriculture Dave Tenney, or Interior Dep-
uty Secretary Lynn Scarlett, who all served on the “Washington Oversight Com-
mittee.” Though it may be a bad pun, my reaction is: something smells fishy here.

As Chairman of this Committee, I am forced to conclude that not only has the
endangered species program been sorely politicized, but effort after effort supposedly
designed to correct the mishandling of the program by this Administration and its
agencies has also been badly bungled.

At this point, the best hope for endangered species may simply be to cling to life
until after January when this President and his cronies, at long last, hit the unem-
ployment line.

STATEMENT OF THE HONORABLE ADRIAN SMITH, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF
NEBRASKA

Mr. SMITH. Thank you, Mr. Chairman.

Today, we are holding an annual oversight hearing on the En-
dangered Species Act. This year it is entitled, “The Danger of De-
ception: Do Endangered Species Have a Chance?” While it certainly
is an interesting title, under current law I believe the chance of re-
covery is almost zero.

For 12 years the Republican House Majority not only reviewed
the effectiveness of this Act, but we tried to improve this law for
both wildlife and humans. While ultimately we were unsuccessful
in gaining the concurrence of the other body, at least we tried to
do something positive.

It has been over 7,000 days since the last ESA bill was signed
into law, 5,709 days since the last authorization expired, and 504
days with the new Majority controlling Congress, and apparently
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the Act is perceived to be working well. I find that a stunning con-
clusion, especially in light of the fact that the Director of the Fish
and Wildlife Service has testified that they have not made a single
listing or critical habitat designation on their own in over a decade.

The Fish and Wildlife Service doesn’t run this program. It seems
to be run by narrow special interests enriching themselves on tax-
payer dollars by filing endless lawsuits. I can tell you that no one
wins with litigation of this nature.

This hearing will address a number of species. Let me comment
on just a few. I am sure we will have an interesting discussion on
the so-called recovery of the northern spotted owl. We know now
that the population of this threatened species is declining by about
three percent each year. This is remarkable because all of the so-
called experts told us that if you shut down all the timber mills,
destroyed the lives and futures of thousands of loggers and their
families, then the northern spotted owl would thrive in the North-
west forest.

Now the Fish and Wildlife Service has identified the barred owl
as the single greatest threat to the continued existence of the spot-
ted owl. In fact, their recovery plan states that the best action to
protect spotted owls is to remove thousands of barred owls cur-
rently occupying its habitat. This may be difficult since barred owls
are strictly protected under the Migratory Bird Treaty Act.

While barred owls may now outnumber spotted owls, the funda-
mental threat to all wildlife in the Northwest forest is a failure to
effectively address wildfires. They will sadly occur, and this Con-
gress will do nothing to remove the fuel that makes these fires al-
most inevitable. In terms of spotted owls, apparently there is little
chance of recovery, and the residents of the Northwest were clearly
deceived.

Second, we are likely to hear complaints that the Fish and Wild-
life Service has failed to adequately protect the reintroduced Mexi-
can gray wolf in Arizona and New Mexico. In this case, it is hard
to believe that anyone was deceived because as a “nonessential ex-
perimental population” ranchers have a legal right to protect their
lives and livestock from these wolves. The law is clear. If a gray
wolf attacks a steer or a horse they may be killed.

Finally, let me say to the Assistant Secretary of the Interior that
we provided 39 months to review the listing petition for the polar
bear, and still the wrong decision was made. It is the wrong deci-
sion because the worldwide population of polar bears is healthy. In
fact, the population has almost doubled in the last 50 years.

It is the wrong decision because there is no practical way to im-
prove or retain the habitat for these species, and, most impor-
tantly, it is the wrong decision because it is an assault on sound
science and commonsense. By listing the polar bear, the Fish and
Wildlife Service has deceived the American people into thinking
that this species is on the brink of extinction and that it can main-
tain or even increase its sea ice habitat.

Mr. Chairman, after 20 years it is way past due to modernize the
Endangered Species Act because the current one percent recovery
rate simply perpetuates a cruel deception on the American people.
Let us give these species a real chance to survive in the future.

Thank you, Mr. Chairman.
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The CHAIRMAN. The Chair thanks the acting Ranking Member.

Mr. DeFazio? Before recognizing other Members, let me take a
moment to recognize and welcome a new Member of our
Committee, Mr. Scalise of Louisiana. We welcome you and con-
gratulate you on your victory. Glad to have you a Member of the
Natural Resources Committee.

Mr. SCALISE. It is a pleasure.

The CHAIRMAN. The gentleman from Oregon, Mr. DeFazio?

STATEMENT OF THE HONORABLE PETER A. DeFAZIO, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF OREGON

Mr. DEFAzZIO. Thank you, Mr. Chairman.

I know that the focus of this hearing is greater than the issues
surrounding the northern spotted owl growth force and the Pacific
Northwest, but since the gentleman just spoke who clearly knows
nothing of my region or my forests—to tell the truth, I don’t even
know where you are from, but I have to respond.

We are back where we were in the Bush I Administration where
you are trying to resolve incredibly complicated and difficult envi-
ronmental problems with political science. It defies the law. It de-
fies commonsense, and the losers are the environment and the
people I represent.

I represent a lot of those rural communities that have been dev-
astated because of changes in forest policy in this country. I have
tried to provide a commonsense direction, different than the Clin-
ton forest plan, and way different than what this Administration—
this Administration actually has kind of dialed back and dug out
something called the “Jameson Plan.”

Now, I like Sy Jameson. He was a fun guy, but as head of the
BLM, he cooked up a plan to deal with what was then the entire
closure of our forests to timber harvesting that had no support
from any legitimate scientists. It was laughed out of court and
brought an injunction on all timber harvesting, and this Adminis-
tration has taken us right back to that spot under the guise of
doing a favor for the people of the Pacific Northwest. For the
people who live in rural communities and the timber industry, they
are cruising us right toward a disaster again.

It doesn’t have to happen, and I hope there will be some result
from this hearing today to redirect this Administration in a more
productive direction because if they follow through with their
flawed science we are going to end up with another court injunc-
tion, and we will get even less timber harvest than we are getting
today.

I am working on a credible plan that could double the Federal
timber harvest. Part of it is reflecting a little bit of what they pro-
pose on the east side, but on the west side they are just going after
the habitat, the last vestiges of old growth. That is what started
the whole controversy, and until you protect that old growth, you
are not going to protect adequately the species, the environment,
and you are not going to end the forest wars in the Pacific North-
west.

Thank you, Mr. Chairman.
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The CHAIRMAN. Do other Members wish recognition? Let me see.
The gentleman from Arizona, Mr. Grijalva? The gentleman from
Washington, Mr. Inslee?

Mr. INSLEE. Thank you. I assume we are doing opening state-
ments, I assume.

The CHAIRMAN. Yes, we are.

STATEMENT OF THE HONORABLE JAY INSLEE, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF WASHINGTON

Mr. INSLEE. Thank you, Mr. Chair. I appreciate the Chair’s work
on this issue.

I think the Chair knows there are many of us who have been
very concerned about this Administration’s failure to follow the
best available science, which is required under the ESA and, in
effect, they have followed the best available excuses time after time
for inaction. It is most disturbing.

Out in Washington State, it is not just one species that my
grandkids may not get to enjoy as I did growing up in Washington
State, but it is several. This has been something that has caused
a lot of anger in the State of Washington that back in D.C. our
grandkids are not getting the protection they deserve to enjoy na-
ture’s bounty.

I just want to mention a couple of them, most recently of con-
cern. This alleged polar bear listing was not a listing of an endan-
gered species. It was a listing of the things the Administration re-
fuses to do to save that species. On that list is, number one, the
refusal by the Administration to do anything to stop global warm-
ing, which is the existential threat to the continuation of the polar
bears. That is number one.

Number two, they have essentially, the second thing on the list,
insisted on a business-as-usual approach on oil and gas develop-
ment. Again, a refusal to act.

Number three on that list of inaction is, they refuse to designate
critical habitat for the polar bear, as far as I can tell, so what we
have is a listing on the polar bear. It is just a list of what your
Federal government refuses to do when this iconic creature of the
Arctic is going to go extinct. I think people have a right to be very
angry about that.

On the spotted owl issue, we are going backwards in the State
of Washington with this alleged draft recovery plan. It goes back-
wards in protection of old growth. It goes backwards in protection
of habitat. It is not a recovery plan. It is just we haven’t had a
chance to recover from multiple years of this Administration’s mul-
tiple failures on listing.

I just hope that the next Administration, because I have just
about given up on this one, will finally start following science. We
don’t have a lot of time for these species, and I appreciate the
Chair’s willingness to expose these multiple failures. Thank you.

The CHAIRMAN. Any other Members wish to make opening state-
ments? The gentleman from Maryland, Mr. Sarbanes?

Yes? The gentleman from Nebraska?

Mr. SMITH. I would submit for the record an opening statement
by Mr. Lamborn.
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The CHAIRMAN. Without objection. It will be made part of the
record.
[The prepared statement of Mr. Lamborn follows:]

Statement of The Honorable Doug Lamborn, a Representative in Congress
from the State of Colorado

Thank you, Mr. Chairman, for scheduling this hearing today.

Continuing difficulties surrounding implementation of the Endangered Species
Act remain a clear problem for many in Colorado. From politicizing research to stop-
ping property owners in their tracks, one ESA listing in my area has become very
contentious.

The Preble’s Meadow Jumping Mouse. This and similar mice are located through-
out half of the North American continent.

The scientist who originally classified the Preble’s mouse as a subspecies, Dr.
Krutzsch, has since recanted his original work and no longer supports the original
classification. Numerous recent scientific studies have concluded that the Preble’s
mouse is both physically and genetically indistinguishable from other similar mice.
It should never have been listed.

With scientific evidence to the species’ abundance and with the negative economic
impacts on Colorado’s economy, this listing is a classic example of environmental
activists’ abuse of federal ESA law to stop growth and development.

I support delisting of the Preble’s mouse from Colorado’s Threatened and Endan-
gered Species List. The Fish and Wildlife Service has already removed its listing
in Wyoming, and rightfully so. But in defiance of common sense, the mouse is sud-
denly threatened when you cross the state line going south.

The history of the ESA reveals an abysmal record of species recovery, less than
one percent, at the great cost of loss of property rights, restricted access to public
lands, and lawsuit abuse.

To our colleagues joining us today and their constituents, I sympathize with all
those who've been caught in the middle of the ESA’s crosshairs. It’s time for Con-
gress to make serious reform of the Endangered Species Act a reality.

Thank you, Mr. Chairman.

The CHAIRMAN. We will now proceed to our first panel composed
of the following members: Robin Nazzaro, the Director of the Nat-
ural Resources and Environment, U.S. Government Accountability
Office; R. Lyle Laverty, the Assistant Secretary for Fish and Wild-
life and Parks, U.S. Department of the Interior, accompanied by
Ren Lohoefener of the Fish and Wildlife Service, U.S. Department
of Interior, and Ed Shepard, Bureau of Land Management, U.S.
Department of Interior; and our third panelist is Jane Luxton, the
General Counsel, National Oceanic and Atmospheric Administra-
tion, U.S. Department of Commerce.

Ladies and gentlemen, we welcome you to our Committee. We
have your prepared testimony, and it will be made part of the
record as if actually read. You are encouraged to summarize within
five minutes, and may proceed as you desire.

Ms. Nazzaro. I will go first.

The CHAIRMAN. We will go with Ms. Nazzaro first then.

STATEMENT OF ROBIN NAZZARO, DIRECTOR, NATURAL
RESOURCES AND ENVIRONMENT, U.S. GOVERNMENT
ACCOUNTABILITY OFFICE

Ms. NAzZARO. Thank you, Mr. Chairman and Members of the
Committee. I am pleased to be here today to discuss the Endan-
gered Species Act decision making at the Department of the Inte-
rior’s U.S. Fish and Wildlife Service.

As has been noted, recent controversy has surrounded decisions
specifically over whether the Service bases its decisions on sci-
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entific data or on political considerations. Generally, Interior and
the Service are required to use the best available scientific informa-
tion when making key decisions under ESA.

Given this recent controversy, Interior directed the Service to re-
view ESA decisions to determine which decisions may have been
unduly influenced. In this action, the Service identified eight deci-
sions for potential revision.

My statement today will address three issues: What types of de-
cisions, if any, were excluded from the Service’s review that may
have been inappropriately influenced; to what extent the Service’s
May 2005 informal guidance affected the processing of petitions to
list a species, which we refer to as the 90-day petition; and to what
extent the Service has, before delisting species, met recovery cri-
teria.

In summary, we found that several types of decisions were ex-
cluded from the Service’s review of decisions that may have been
inappropriately influenced. First, while the Service focused solely
on whether former Deputy Assistant Secretary Julie MacDonald in-
fluenced the decision directly, we found that other Interior officials
also influenced some ESA decisions.

For example, after reviewing a petition to list the Miami blue
butterfly on an emergency basis, officials at all levels supported a
recommendation for listing the species. Citing a Florida state man-
agement plan and the existence of a captive bred population, how-
ever, an Interior official besides Ms. MacDonald determined that
emergency listing was not warranted.

The second criterion was that the scientific basis of the decision
had been compromised. This criterion excluded policy decisions that
limited the application of science. Under Ms. MacDonald, several
informal policies were established that influenced how science was
to be used when making ESA decisions. For example, a practice
was developed that Service staff should generally not use site re-
covery plans, which contain important information when devel-
oping critical habitat designations.

Third, the Service excluded decisions that were changed, but not
significantly or to the point of negative impact on the species. For
example, under Ms. MacDonald’s influence, subterranean waters
were removed from the critical habitat designation for the Comal
Springs invertebrates because the Service believed aboveground
waters were more important habitat.

Finally, we identified several other categories of decisions that
were excluded, including decisions that could not be reserved, such
as decisions that had already been addressed by the courts or
where development had already occurred and the habitats had
been destroyed.

Regarding the May 2005 informal guidance on the processing of
90-day petitions, concerns were raised that this guidance would
bias petition findings against listing species. In our survey of 54 pe-
titioned findings issued by the Service from 2005 to 2007, we found
that biologists used information in addition to that cited by the pe-
titioner for both support and to refute listing petitions. Thus, this
guidance had no substantive effect on petition findings.

The Service recognizes the need for guidance to eliminate confu-
sion and inconsistency in the processing of 90-day petitions, but we
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note that the need to finalize this guidance is more urgent than
ever with the Service’s recent receipt of two petitions to list 681
species since we found that none of the petitioned findings we re-
viewed were issued within the desired 90-day timeframe.

During 2005 through 2007, the median processing time was 900
days, or about two and a half years, with a range of 100 days to
over 15 years. Additionally, this Service faces several challenges re-
sponding to court decisions issued since 2004 in the processing of
these 90-day petitions.

Finally, of the eight species listed because of recovery from 2000
to 2007, the Service determined that recovery criteria were com-
pletely met for five species and partially met for the remaining
three species. Although the ESA does not explicitly require the
Service to follow recovery plans when delisting species, the courts
have held that ESA’s listing and delisting threat factors must be
addressed to the maximum extent practicable when developing re-
covery criteria.

In 2006, we found that only five of 107 recovery plans contained
either recovery criteria to demonstrate consideration of these
threat factors, or a statement about why it was not practicable to
include such criteria. In January of this year the Director of the
Service issued a memorandum requiring all new and revised recov-
ery plans to include criteria addressing each of the five threat fac-
tors. Assuming successful implementation of this directive, we be-
lieve that future delistings will more likely meet recovery criteria
and address ESA’s factors.

Mr. Chairman, this concludes my prepared statement. I would be
happy to respond to any questions you or other Members of the
Committee may have at this time.

[The prepared statement of Ms. Nazzaro follows:]

Statement of Robin M. Nazzaro, Director, Natural Resources and
Environment, United States Government Accountability Office

Mr. Chairman and Members of the Committee:

I am pleased to be here today to discuss our work related to Endangered Species
Act (ESA) decision making and allegations that implementation of the act has been
tainted by political interference.! Recent controversy has surrounded decisions by
the Department of the Interior’s (Interior) U.S. Fish and Wildlife Service (Service),
specifically, over the role that “sound science” plays in decisions made under the
ESA—that is, whether the Service bases its decisions on scientific data or on polit-
ical considerations. Generally, Interior and the Service are required to use the best
available scientific information when making key ESA decisions. At Interior some
of the controversy centered on whether a former Deputy Assistant Secretary, Julie
MacDonald, improperly influenced ESA decisions so as to limit protections for
threatened and endangered species. On the basis of an anonymous complaint in
April 2006, Interior’s Office of Inspector General began investigating Ms. Mac-
Donald’s activities and whether her involvement in ESA implementation had under-
mined species protection.2 Ms. MacDonald resigned on May 1, 2007, and little over

1The ESA requires that the law be implemented by the Secretaries of the Interior and Com-
merce, who have delegated implementation authority to the U.S. Fish and Wildlife Service and
the National Oceanic and Atmospheric Administration’s Fisheries Service, (formerly the Na-
tional Marine Fisheries Service) respectively. The U.S. Fish and Wildlife Service is responsible
for implementing the ESA for freshwater and terrestrial species. The National Oceanic and At-
mospheric Administration’s Fisheries Service is responsible for implementing the ESA for most
mzitrine sp()acies and anadromous fishes (which spend portions of their lifecycle in both fresh and
salt water).

2Department of the Interior, Office of Inspector General, Investigative Report on Allegations
against Julie MacDonald, Deputy Assistant Secretary, Fish, Wildlife and Parks (Washington,

Continued
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a week later, the House Committee on Natural Resources held a hearing on political
influence in ESA decision making.3 After the hearing, Interior asked the Service to
determine which of its ESA decisions may have been inappropriately influenced by
Ms. MacDonald.

In response to this directive, the Service identified eight decisions for further re-
view, generally according to the following three criteria: (1) whether Ms. MacDonald
influenced the decision directly, (2) was the scientific basis of the decision com-
promised, and (3) did the decision significantly change and result in a potentially
negative impact on the species. The eight decisions selected for further review were
out of a universe of more than 200 ESA decisions reviewed by Ms. MacDonald dur-
ing her almost 5 years of employment at Interior. Upon further review, the Service
concluded that seven of the eight selected decisions warranted revision. The Service
has proposed revisions for three of the decisions and intends to revise the remaining
decisions, as appropriate, in the coming years.

On December 17, 2007, we briefed your staff on our findings related to our work
on the Service’s review of ESA decisions that may have been inappropriately influ-
enced. This testimony formally conveys the information provided during that brief-
ing, as updated to reflect the most recent developments (see appendix III). In addi-
tion, this testimony presents the results of our work conducted since the December
2007 briefing on two other ESA issues.

The purpose of the ESA is to conserve threatened and endangered species and the
ecosystems on which they depend. The act requires listing a species as endangered
if it faces extinction throughout all or a significant portion of its range and as
threatened if it is likely to become endangered in the foreseeable future.4 Specifi-
cally, in determining whether to list or delist a species, the Service evaluates the
following five threat factors contained in the act:

1. whether a species’ habitat or range is under a present or potential threat of

destruction, modification, or curtailment;

2. whether the species is subject to overuse for commercial, recreational, sci-

entific, or educational purposes;

3. the risk of existing disease or predation;

4. whether existing regulatory mechanisms are adequate; and

5. Whetléer other natural or manmade factors affect a species’ continued exist-

ence.

The process to list a species begins either through the Service’s own initiative or
through a petition (referred to as a 90-day petition) from an “interested person,” and
it is governed by the ESA, federal regulations, and other guidance that the Service
may issue. The Service may initiate a review of species without a petition by con-
ducting a candidate assessment to determine whether a species ought to be listed. ¢
A species may also be listed through the petition process. The ESA directs the Serv-
ice to make a finding within 90 days (to the maximum extent practicable) after re-
ceiving a petition “as to whether the petition presents substantial scientific or com-
mercial information indicating that the petitioned action may be warranted.”? Fed-
eral regulations define “substantial information” as the amount of information that
would lead a reasonable person to believe that the petitioned action may be war-
ranted. 8 If the Service determines that the listing process should proceed, it issues
a “substantial” 90-day finding, then conducts an in-depth 12-month review of the

D.C.: Mar. 23, 2007). The Inspector General concluded that Ms. MacDonald had violated federal
rules by sending internal agency documents to industry lobbyists. The Office of Inspector Gen-
eral issued a second investigative report on Ms. MacDonald’s involvement in an ESA decision
about the Sacramento splittail fish on November 27, 2007. This investigation concluded that Ms.
MacDonald stood to gain financially from the decision and she should therefore have recused
herself. Additionally, as of March 31, 2008, the Office of Inspector General was conducting a
third investigation, concerning potential inappropriate political interference in ESA decisions for
20 species.

3Endangered Species Act Implementation: Science or Politics? Oversight Hearing before the
House Committee on Natural Resources, 110th Cong. (2007).

416 U.S.C. §§ 1532(6), (20); 1533(a).

516 U.S.C. §1533(a)(1).

6The Service’s candidate conservation program maintains a list of species for which listing
is warranted but precluded by other higher-priority actions. According to Service officials, the
candidate conservation program can support actions to reduce or remove threats so that listing
may become unnecessary. Candidate species may be identified through assessments initiated by
the Service or through a 12-month finding on a petition to list a species when the finding con-
cludes that listing is warranted but precluded by higher-priority listing actions. Candidate as-
sessments use the same “best available science” standard as used for a 12-month finding on a
petition to list a species.

716 U.S.C. §1533(b)(3)(A).

850 C.F.R. §424.14(b).
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status of the species to determine if, according to the best available scientific and
commercial information, the petitioned action is warranted. If the Service deter-
mines that the petition does not present credible evidence supporting plausible
claims, it issues a negative, “not substantial” 90-day finding. A negative 90-day find-
ing can be challenged in court.

In May 2005, the Service distributed a guidance document via e-mail to its endan-
gered-species biologists that could have been interpreted as instructing them to use
additional information collected to evaluate a 90-day petition only to refute state-
ments made in the petition. Concerns then arose that this informal guidance would
bias petition findings against listing species, thereby reducing the number of species
that could have a chance at protection under the ESA.®

Environmental groups and the courts have also raised concern about the imple-
mentation of recovery plans for delisted species, specifically, that the Service has
delisted species without fulfilling recovery criteria outlined in recovery plans. The
ESA generally requires the Service to develop and implement recovery plans for the
conservation of listed species.1? Since the act was amended in 1988, the Service has
been required to incorporate, to the maximum extent practicable, several key ele-
ments in each recovery plan, including objective, measurable recovery criteria that,
when met, would enable the species to be removed from the list of threatened or
endangered species.!! Recovery plans are not regulatory documents. Rather, they
provide guidance on methods to minimize threats to listed species and on criteria
that may be used to determine when recovery is achieved. To develop and imple-
ment a recovery plan, the Service may appoint a recovery team consisting of “appro-
priate public and private agencies and institutions, and other qualified persons.”
After a recovery plan has been drafted or revised, the Service is required to provide
public notice and an opportunity for public review and comment. Although the ESA
does not explicitly require the Service to follow recovery plans when delisting spe-
cies, 12 the possible high level of public involvement in the development of recovery
plans creates the expectation that the Service will adhere to them.

In this context, from our December 2007 briefing, we are reporting on the types
of ESA decisions, if any, excluded from the Service’s selection process of ESA deci-
sions that had potentially been inappropriately influenced. Additionally, we are re-
porting on the extent to which the Service’s May 2005 informal guidance affected
the Service’s decisions published from 2005 through 2007 on petitions to list or
delist species and the extent to which the Service determined, before delisting,
whether species met recovery criteria outlined in recovery plans.

To determine what types of ESA decisions, if any, were excluded from the Serv-
ice’s selection process for decisions to review, we interviewed the Director of the
Service and all eight regional directors, and we conducted site visits, phone inter-
views, or both with staff from ten field offices in five regions that were actively en-
gaged in ESA decision making. We also reviewed Service policies and procedures for
making ESA decisions, as well as documentation on the Service’s process for select-
ing decisions to review and on the status of the review. To evaluate the extent to
which the May 2005 informal guidance affected 90-day petition findings, we sur-
veyed 44 current and former Service biologists responsible for drafting 54 90-day pe-
tition findings issued from 2005 through 2007. We included only listing and
delisting petitions for U.S. species; for this reason and others, we excluded 13 peti-
tion findings between 2005 and 2007 from our sample. 13 To determine the extent

9 Seventy-two percent of the 90-day petition findings published in the Federal Register from
calendar years 2005 through 2007 were on petitions to list species as threatened or endangered.
According to federal regulations (50 C.F.R. §424.14), petitioned actions may include (1) petitions
to list, delist, or reclassify species (reclassification would involve “up-listing” a species from
threatened to endangered or “down-listing” a species from endangered to threatened); (2) peti-
tions to revise critical habitat; and (3) petitions to designate critical habitat or adopt special
rules. The remaining 28 percent of the 90-day petition findings published in the Federal Reg-
ister from calendar years 2005 through 2007 were on petitions to delist species, reclassify spe-
cies, or revise critical habitat designations.

1016 U.S.C. §§1533(f)(1)-(5). Recovery plans are not required if the Service determines that
a plan will not promote the species’ conservation.

1116 U.S.C. §1533(f)(1)(B). As originally enacted in 1973, the ESA did not contain a require-
ment for recovery plans, see Pub. L. No. 93-305, 87 Stat. 884 (1973). A general provision on
recovery plans was first added in 1978 by Pub. L. No. 95-632, § 11(5), 92 Stat. 3751, 3766 (1978).
The general provision was amended in 1982 by Pub. L. No. 97-304, §§2(a)(4)(B)-(D), 96 Stat.
1411, 1415 (1982). The detailed provisions that exist today on recovery plans were largely added
in 1988 by Pub. L. No. 100-478, title I, § 1003, 102 Stat. 2306-7 (1988).

12See 16 U.S.C. § 1533(a)(1); 50 C.F.R. §424.11(c).

13We excluded 13 petition findings from our 2005-2007 sample for the following reasons: 5
had been overturned by the courts or were being redone as a result of a settlement agreement;

Continued
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to which the Service met recovery criteria outlined in recovery plans before delisting
a species, we developed a list of all U.S. species delisted because of recovery from
2000 through 2007 and reviewed recovery plans and Federal Register proposed and
final delisting decisions (rules); this information indicated whether the Service be-
lieved that it had met the criteria laid out in the recovery plans for the eight
delisted U.S. species we identified.

We conducted this performance audit from August 2007 to May 2008 in accord-
ance with generally accepted government auditing standards. Those standards re-
quire that we plan and perform the audit to obtain sufficient, appropriate evidence
to provide a reasonable basis for our findings and conclusions based on our audit
objectives. We believe that the evidence obtained provides a reasonable basis for our
findings and conclusions based on our audit objectives. A more detailed discussion
or our scope and methodology appears in Appendix I. Appendix II presents a table
of the 90-day petition findings included and excluded from our sample.

Summary

Under the criteria the Service used to select decisions to review for possible inap-
propriate influence, several types of ESA decisions were excluded. First, while the
Service focused solely on Ms. MacDonald, we found that other Interior officials also
influenced some ESA decisions. For example, after reviewing a petition to list the
Miami blue butterfly on an emergency basis, Service officials at all levels supported
a recommendation for listing the species. Citing a Florida state management plan
and existence of a captive-bred population, however, an Interior official besides Ms.
MacDonald determined that emergency listing was not warranted, and the blue but-
terfly was designated as a candidate instead of a listed species. Second, the Service
excluded policy decisions that limited the application of science, focusing instead
only on those decisions where the scientific basis of the decision may have been com-
promised. Under Ms. MacDonald, several informal policies were established that in-
fluenced how science was to be used when making ESA decisions. Third, the Service
excluded decisions that were changed but not significantly or to the point of nega-
tive impact on the species. Finally, we identified several other categories of decisions
that in some or all cases were excluded from the Service’s selection process. For ex-
ample, decisions were excluded from the Service’s selection process if it was deter-
mined that the decision could not be reversed or if it could not be conclusively deter-
mined that Ms. MacDonald changed the decision.

While the Service’s May 2005 informal guidance had no substantive effect on the
processing of 90-day petitions, the Service still faces other challenges in processing
these petitions. Stakeholders have expressed concern that the May 2005 guidance
was slanted more toward refuting petitioners’ listing claims, rather than encour-
aging Service biologists to use information to both support and refute listing peti-
tions; consequently, they feared that a greater number of negative 90-day petition
findings would result. In our survey of 54 90-day petition findings issued by the
Service from 2005 through 2007, we found that biologists used information in addi-
tion to that cited by the petitioner to both support and refute claims made in the
petitions, as applicable, including during the 18-month period when the May 2005
informal guidance was being used. In November 2006, the Service distributed new
draft guidance on the processing of 90-day petitions, which specified that additional
information in Service files could be used to support and refute issues raised in the
petition. Although the May 2005 informal guidance did not have a substantive effect
on the Service’s processing of 90-day petitions, the Service faces challenges in proc-
essing petitions in a timely manner and in responding to court decisions issued
since 2004. None of the 90-day petition findings issued from 2005 through 2007
were issued within the desired 90-day time frame. During this period, the median
processing time was 900 days, or about 2.5 years, with a range of 100 days to 5,545
days (more than 15 years). Additionally, the Service faces several challenges in re-
sponding to court decisions issued since 2004. For example, the Service has not de-
veloped new official guidance on how to process of 90-day petitions after a portion
of the prior guidance was invalidated by the courts.

Of the eight U.S. species delisted from 2000 through 2007 because of recovery, the
Service reported that recovery criteria were completely met for five species and par-
tially met for the remaining three species because some recovery criteria were out-
dated or otherwise not achievable. When the delistings were first proposed, however,
only two of the eight species had completely met all their respective recovery cri-
teria. While the recovery criteria were not completely met in every case for each of

3 involved up-listing already protected species from threatened to endangered; 2 involved ongo-
ing litigation; 2 involved species located outside the United States; and 1 involved a petition
to revise a critical habitat designation for a species that was already protected.
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the species we reviewed, the Service determined that the five threat factors listed
in the ESA no longer posed a significant enough threat to the continued existence
of the species to warrant continued listing as threatened or endangered. Since the
ESA was amended in 1988, the Service has been required to incorporate in each re-
covery plan, to the maximum extent practicable, objective, measurable criteria that
when met would result in a determination, in accordance with the provisions of the
ESA, that the species should be removed from the list of threatened and endangered
species (i.e., delisted). Courts have held that the Service must address the ESA’s
five threat factors for listing/delisting in developing recovery criteria, to the max-
imum extent practicable. In a 2006 report, we found that only 5 of the 107 recovery
plans we reviewed included recovery criteria that addressed all five threat factors.
We recommended that the Service include in recovery planning guidance direction
that all new and revised recovery plans contain either recovery criteria to dem-
onstrate consideration of all five threat factors or a statement about why it is not
practicable to include such criteria. In January 2008, in response to our rec-
ommendation, the Director of the Service issued a memorandum requiring all new
and revised recovery plans to include criteria addressing each of the five threat fac-
tors. Assuming successful implementation of this directive, future delistings should
meet the criteria laid out in recovery plans, except in situations where new informa-
tion indicates criteria are no longer valid.

Although we requested comments from Interior on our findings and conclusions,
none were provided in time for them to be included as part of this testimony.

Background

In addition to 90-day petition findings, 12-month status reviews, listings, and
delistings, other key categories of ESA decisions include critical habitat designa-
tions, recovery plans, section 7 consultations, and habitat conservation plans (see
table 1).14

Table 1: Key Types of ESA Decisions

Decision Deseription Information used to make decision
Petition to list or delist Request for the Service to consider undettaking a information presented in the petition or
{90-day petition finding) 12-month review to determine whether listing or delisting information readily accessible in Service
a species is warranted files
Listing, defisting Analysis of whether a species warranis inclusion on or Best available scientific and
removal from the endangered or threatened list on the data
basis of its status
Critical habitat Desi ion of habitat ¢ i to be iat to a Best available scientific data, taking into
species’ conservation i ion i ion on i
and other impacts
Recovery plan Site-specific management plan for the conservation of Information trom scientific experts,
listed species stakeholders, and others
Section 7 consultation Determination of whether federal actions are likely to Best abl ientific and
jeopardi e g i of listed species or data
result in the destruction or adverse modification of eritical
habitat
Habitat conservation plan Development of a plan that allows i Not ifi

take” of listed species in conjunciion with mitigating
actions that protect the listed species on their land

the ESA,

Service staff at headquarters, eight regional offices, and 81 field offices are largely
responsible for implementing the ESA. Field office staff generally draft ESA deci-
sions; listing, delisting, and critical habitat decisions are forwarded to regional and
headquarters offices for review. Service headquarters forwards listing decisions to
Interior’s Office of Assistant Secretary for Fish and Wildlife and Parks for review,
although it is the Service Director who generally approves the final decisions. The
Assistant Secretary of the Interior for Fish and Wildlife and Parks makes final crit-
ical habitat decisions, after considering the recommendation of the Service and con-
sidering economic, national security, and other factors. Although the Service is re-
sponsible for making science-based decisions, Interior takes responsibility for apply-
ing policy and other considerations to scientific recommendations.

In most cases, ESA decisions must be based at least in part on the best available
scientific information (see table 1). To ensure that the agency is applying the best
available scientific information, the Service consults with experts and considers in-
formation from federal and state agencies, academia, other stakeholders, and the
general public; some ESA decisions are both “peer reviewed” and reviewed inter-
nally to help ensure that they are based on the best available science. Nevertheless,

14Under the ESA the term “species” includes any distinct population segment of any species
of vertebrate fish or wildlife which interbreeds when mature. 16 U.S.C. § 1532(16).
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because of differing interpretations of “best available scientific information” and
other key concepts from the ESA, such as“substantial” and “may be warranted,”
conservation advocacy groups have expressed concerns that ESA decisions are par-
ticularly vulnerable to political interference from officials within Interior.

While Ms. MacDonald was at Interior in two positions from July 7, 2002, through
May 1, 2007, she reviewed more than 200 ESA decisions. After a May 9, 2007, con-
gressional hearing, Interior’s Deputy Secretary directed the Service Director to ex-
amine all work products produced by the Service and reviewed by Ms. MacDonald
that could require additional review because of her involvement. Service Director
Hall said the selection process should include any type of ESA decision made during
Ms. MacDonald’s time in office. He delegated the selection process to the regional
directors and granted them considerable discretion in making their selections for po-
tential revision.

The regions generally applied three criteria to identify decisions for potential revi-
sion: (1) Ms. MacDonald influenced the decision directly, (2) the scientific basis of
the decision was compromised, and (3) the decision was significantly changed and
resulted in a potentially negative impact on the species. Using these criteria, the
Service ultimately selected eight decisions for further review to determine if the de-
cision warranted revision. 15 After further review, the Service concluded that seven
of the eight decisions warranted revision (see table 2).

foo
Table 2: Result of the Service’s Selection Process and the Status of the Decisi i d for P

Description of Ms. MacDonald’s

Species Decision involvement Service actions to address decision

Twelve species of
Hawallan picture-wing ffies

Proposed critical habitat

Reduced acreage to about
1 percent of scientific
recommendation

Published an amended proposed
oritical habitat on November 28, 2007
{72 Fed. Reg. 67428)

Arroyo toad

Final eritical habitat

Reduced area by more than
85 percent

The Sewice and plaintiffs are

L fating a ¢ W &g L3
regarding a date for issuing proposed
and final ravisions of the critical habitat
desighation for this species

California red-legged frog

Final critical habitat

Directed the Service 1o use
minimum range and disregard
some sclentific studies

Propose a revised critical habitat rule
on or befare August 28, 2008. Issue
final revised critical habitat nule on or
before August 31, 2008,

White-tailed prairie dog

90-day petition finding

Reversed finding 1o “not
substantiai®

Initiate a status review on or before
May 1, 2008. Issue a 12-month finding
on or before June 1, 2010.

Preble’s meadow jumping
mouse

‘12-month review finding:

proposed delisting

Directed the Service 1o use
minority scientific opinion to
support delisting

Withdrew proposed delisting and
published an amended proposed listing
rule on November 7, 2007

(72 Fed. Reg. 62092)

Preble’s meadow jumping
mouse

Final critical habitat

Excluded three counties fram
critical habitat on the basls of
habRtat conservation plans that
were not finalized

Revisit critical habitat when fisting is
final and funds are available

Canada jynx

Final critical habitat

Excluded U.8. Forest Service
tands and private lands

Published a proposed ruls describing
revised critical habitat on February 28,

2008 (73 Fed. Reg. 10860)

No action, The Service did not
recommend revision of the critical
habitat because the reduced range was
scientifically supportable

Southwestermn willow Final criticat habitat Reduced range area by about haif

fiycatcher

Bourge: GAQ.

Several Types of Decisions Were Excluded from the Service’s Review of
Potentially Inappropriately Influenced ESA Decisions

Several types of decisions were excluded from the Service’s review of decisions
that may have been inappropriately influenced. First, while the Service focused sole-
ly on Ms. MacDonald, we found that other Interior officials also influenced some
ESA decisions. Ms. MacDonald was the primary reviewer of most ESA decisions
during her tenure, but other Interior officials were also involved. For example, in
the Southeast, after reviewing a petition to list the Miami blue butterfly on an
emergency basis, Service officials at all levels supported a recommendation for list-
ing the species. Citing a Florida state management plan and existence of a captive-
bred population, however, an Interior official other than Ms. MacDonald determined

15Initially, the regional offices identified a total of 11 decisions for potential revision. One of
these, on the Mexican garter snake, was subsequently withdrawn after further discussion deter-
mined that the decision was made internally by Service headquarters. Two additional decisions,
regarding the bull trout and the marbled murrelet, were withdrawn by the region after it was
determined that neither decision involved the inappropriate use of science but rather involved
policy interpretations.
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that emergency listing was not warranted, and the blue butterfly was instead des-
ignated as a candidate, not a listed species.

Second, the Service excluded policy decisions that limited the application of
science, focusing instead only on those decisions where the scientific basis of the de-
cision may have been compromised. Under Ms. MacDonald, several informal policies
were established that influenced how science was to be used when making ESA de-
cisions. For example, a practice was developed that Service staff should generally
not use or cite recovery plans when developing critical habitat designations. Recov-
ery plans can contain important scientific information that may aid in making a
critical habitat designation. One Service headquarters official explained, however,
that Ms. MacDonald believed that recovery plans were overly aspirational and in-
cluded more land than was absolutely essential to the species’ recovery. Under an-
other informal policy, the ESA wording “occupied by the species at the time it is
listed” was narrowly applied when designating critical habitat. Service biologists
were restricted to interpreting occupied habitat as only that habitat for which they
had records showing the species to be present within specified dates, such as within
10 years of when the species was listed. In the case of the proposed critical habitat
for the bull trout, Ms. MacDonald questioned Service biologists’ conclusions about
the species’ occupied habitat. As a result, some proposed critical habitat areas were
removed, in part because occupancy by the species could not be ascertained.

Third, the Service excluded decisions that were changed but not significantly or
to the point of negative impact on the species. For example, under Ms. MacDonald’s
influence, subterranean waters were removed from the critical habitat designation
for Comal Springs invertebrates. Service staff said they believed that the exclusion
of subterranean waters would not significantly affect the species because above-
ground waters were more important habitat. They also acknowledged that not much
is known about these species’ use of subterranean waters.

Finally, we identified several other categories of decisions that, in some or all
cases, were excluded from the Service’s selection process. For example, in some
cases that we identified, decisions that had already been addressed by the courts
were excluded from the Service’s selection process; decisions that could not be re-
versed were also excluded. In the case of the Palos Verdes blue butterfly, Navy-
owned land that was critical habitat was exchanged after involvement by Ms. Mac-
Donald in a section 7 consultation. As a result, the habitat of the species’ last known
wild population was destroyed by development, and therefore reversing the decision
would not have been possible. Additionally, decisions were excluded from the Serv-
ice’s selection process if it was determined that review would not be an efficient use
of resources or if it could not be conclusively determined that Ms. MacDonald al-
tered the decision. Several Service staff cited instances where they believed that Ms.
MacDonald had altered decisions, but because the documentation was not clear,
they could not ascertain that she was responsible for the changes. Additionally, deci-
sions that were implicitly attributed to Ms. MacDonald were excluded from the se-
lection process. Service staff described a climate of “Julie-proofing” where, in re-
sponse to continual questioning by Ms. MacDonald about their scientific reasoning,
they eventually learned to anticipate what might be approved and wrote their deci-
sions accordingly.

The Service’s May 2005 Informal Guidance Had No Substantive Effect on
90-Day Petition Findings, Although Other Challenges Exist

While the Service’s May 2005 informal guidance had no substantive effect on the
processing of 90-day petition findings, the Service still faces several other challenges
in processing these petitions. Stakeholders have expressed concern that the wording
of the May 2005 guidance was slanted more toward refuting petitioners’ listing
claims, rather than encouraging Service biologists to use information to both sup-
port and refute listing petitions; consequently, they feared that a greater number
of negative 90-day petition findings would result. According to a senior Service offi-
cial, 1t was never the Service’s position that information collected to evaluate a peti-
tion could be used to support only one side, specifically, only to refute the petition.
Rather, according to a senior Service official, its position is and has been that addi-
tional collected information can be used to either support or refute information pre-
sented in the petition; any additional information is not, however, to be used to aug-
ment or supplement a “weak” petition by raising new issues not already presented.
According to the ESA, the petition itself must present “substantial scientific or com-
mercial information indicating that the petitioned action may be warranted.” 16 Qur
survey of Service biologists responsible for drafting the 90-day petition findings
issued from 2005 through 2007 found that the biologists generally used additional

1616 U.S.C. §1533(b)(3)(A).
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information, as applicable, to support as well as refute information in the peti-
tions. 17 The Service is facing several challenges with regard to the processing of 90-
day petition findings. In particular, the Service finds it difficult to issue decisions
within the desired 90-day time frame and to adjust to various court decisions issued
in the last 4 years.

Notwithstanding the Service’s May 2005 Informal Guidance, Additional
Information Collected by Service Biologists Was Used to Support and
Refute 90-day Petitions

In our survey of 44 Service biologists who prepared 54 90-day petition findings
from 2005 through 2007, we found that additional information collected to evaluate
the petitions was generally used, as applicable, to both support and refute informa-
tion in the petitions, including during the 18-month period when the May 2005 in-
formal guidance was being used. 18 The processing of 90-day petition findings is gov-
erned by the ESA, federal regulations, and various guidance documents distributed
by the Service. To direct the implementation of the law and regulations, and to re-
spond to court decisions, the Service issues guidance, which is implemented by Serv-
ice staff in developing 90-day petition findings. This guidance can come in formal
policies and memorandums signed by the Service Director, or informal guidance not
signed by the Director but distributed by headquarters to clarify what information
should be used and how it should be used in processing petitions. In July 1996, the
Service issued a formal policy, called Petition Management Guidance, governing 90-
day petition findings and 12-month status reviews.1® A component of this document
was invalidated by the District of Columbia district court in June 2004.2° According
to senior Service officials, since 2004 the Service has distributed a series of instruc-
tions through e-mails, conference calls, and draft guidance documents to clarify the
development of 90-day petition findings. For example, in May 2005, the Service dis-
tributed via e-mail an informal guidance document that directed its biologists to cre-
ate an outline listing additional information—that is, information not cited or re-
ferred to in a petition—that refuted statements made in the petition; biologists were
not to list in the outline any additional information that may have clarified or sup-
ported petition statements. 21

We identified a universe of 67 90-day petition findings issued by the Service from
2005 through 2007. To focus on how the Service used information to list or delist
U.S. species, we surveyed Service biologists responsible for drafting 54 of the 67 90-
day petition findings. For the 54 90-day petitions included in our survey, 40 were
listing petitions, and 14 were delisting petitions; 25 resulted in positive 90-day peti-
tion findings, and 29 resulted in negative 90-day petition findings (see table 3).

17In making a 90-day petition finding, the Service must consider whether the petition: (1)
clearly indicates the administrative measure recommended and gives scientific and common
names of the species involved; (2) contains detailed narrative justification for the recommended
measure, describing, according to available information, past and present numbers and distribu-
tion of the species involved and any threats faced by the species; (3) provides information on
the status of the species over all or a significant portion of its range; and (4) is accompanied
by appropriate supporting documentation in the form of bibliographic references, reprints of per-
tinent publications, copies of reports or letters from authorities, and maps. 50 C.F.R. §
424.14(b)(2).

18 A senior Service official stated that, according to memory, no other informal guidance docu-
ments were issued during this 18-month period. If specific questions were asked by a particular
region or field office, however, informal guidance could have been given by officials at Service
headquarters through e-mail.

19See 61 Fed. Reg. 36075 (July 9, 1996). This guidance was issued jointly by the Service and
the National Oceanic and Atmospheric Administration’s Fisheries Service.

20 ALA v. Norton, Civ. No. 00-2339, 2004 WL 3246687 at *3 (D.D.C. June 2, 2004).

21 A senior Service official stated that the emphasis was put on compiling information to re-
fute petitioners’ claims because if a petition was found to be “not substantial,” the 90-day peti-
tion finding was the agency’s final action on that petition. The Service therefore needed to ade-
quately document in the administrative record the reasons that the petition was denied.
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Table 3: Outcomes of the Service’s $0-day Petition Findings Issued from 2008 through 2007

Number of positive, Number of negative,

issuance date for 90-day or “substantial,” or “not Total af F ge of
petition findings petil findi; Gl g petition finds gat 2
54 petition findings included in our survey sample
Jan, 2005-Apr. 2005 4 2 8 33%
May 2005-Nov. 2006 13 17 a0 57
Dec. 2006-Dec. 2007 8 10 18 58
Subtotal 25 29 54 54%
13 petition findings excluded from our survey sample -
Jan, 2006-Dec. 2007 2 1 13 85
Total 27 a0 87 0%

Source: GAO.

Note: The first time period, January 2005 through April 2005, includes the 90-day
petition findings in our sample issued before the May 2005 informal guidance was
being used. The second time period, May 2005 through November 2006, includes the
18-month period when the May 2005 information guidance was being used. The
third time period, December 2006 through December 2007, includes the 90-day peti-
tion findings in our sample issued after the May 2005 informal guidance was super-
seded by new draft guidance in November 2006.

Five of these decisions have been or are being revised as the result of litigation,
and two additional decisions were involved in ongoing litigation as of March 31,
2008.

In November 2006, the Service distributed new draft guidance on the processing
of 90-day petitions, which specified that additional information in Service files could
be used to refute or support issues raised in the petition but not to “augment a weak
petition” by introducing new issues. For example, if a 90-day petition to list a spe-
cies claimed that the species was threatened by predation and habitat loss, the
Service could not supplement the petition by adding information describing threats
posed by disease. The May 2005 informal guidance was thus in use until this No-
vember 2006 guidance was distributed, or approximately 18 months.

Our survey results showed that in most cases, the additional information collected
by Service biologists when evaluating 90-day petitions was used to support as well
as refute information in petitions (see table 4). According to the Service biologists
we surveyed, additional information was used exclusively to refute information in
90-day petitions in only 8 of 54 cases. In these 8 cases, the biologists said, this ap-
proach was taken because of the facts, circumstances, and the additional informa-
tion specific to each petition, not because they believed that it was against Service
policy to use additional information to support a petition. In particular, with regard
to the 4 petitions processed during May 2005 through November 2006 for which ad-
ditional information was used exclusively to refute petition information, the biolo-
gists stated that the reasons they did not use information to support claims made
in the petition was that either the claims themselves did not have merit or the in-
formation reviewed did not support the petitioner’s claims. Three of the four biolo-
gists responsible for these petitions also stated that they did not think it was
against Service policy to use additional information to support issues raised in a pe-
tition. The fourth biologist was uncertain whether it was against Service policy to
support issues raised in a petition. 22

22The biologist did not cite the May 2005 guidance when asked what guidance was followed
in evaluating the petition, so it is unlikely that the finding was affected by the May 2005 guid-
ance document.
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Table 4: How Service Biolegists Used Additional Information from 2005 through
2007 to Evaluate 54 90-day Petitions Included in Our Survey

Did not use
issuance date for 90- Support Support  Refute additional
day petition findings and refute only only information Total
Jan. 2005-Apr. 2005 2 1 2 1 8
May 2005-Nov. 2006 17 5 4 4 30
Dec. 2006-Dec. 2007 13 1 2 2 18
Total 32 7 8 7 54

Source: GAQ.

The Service Faces Challenges in Processing 90-Day Petitions in a Timely
Manner and in Responding to Court Decisions Issued Since 2004

While the May 2005 informal guidance did not have a substantive effect on the
Service’s processing of 90-day petitions, the Service still faces challenges in proc-
essing 90-day petitions in a timely manner and in responding to court decisions
issued since 2004. None of the 90-day petition findings issued from 2005 through
2007 were issued within the desired 90-day time frame. During this period, the me-
dian processing time was 900 days, or about 2.5 years, with a range of 100 days
to 5,545 days (more than 15 years).23 According to Service officials, almost all of
their ESA workload is driven by litigation. Petitioners have brought a number of
individual cases against the Service for its failure to respond to their petitions in
a timely manner. This issue presents continuing challenges because the Service’s
workload increased sharply in the summer of 2007, when it received two petitions
to list 475 and 206 species, respectively.

The Service is also facing several management challenges stemming from a num-

ber of court decisions since 2004:

e According to senior Service officials, the Service currently has no official guid-
ance on how to develop 90-day petition findings, partially because of a 2004
court decision invalidating part of the Service’s 1996 Petition Management
Guidance. The Service’s official 1996 Petition Management Guidance contained
a controversial provision that treated 90-day petitions as “redundant” if a spe-
cies had already been placed on the candidate list via the Service’s internal
process. 24 In 2004, a federal district court issued a nationwide injunction strik-
ing down this portion of the guidance. 25 Senior service officials stated that the
Service rescinded use of the document in response to this court ruling and
began an iterative process in 2004 to develop revised guidance on the 90-day
petition process. According to these officials, guidance was distributed in piece-
meal fashion, dealing with individual aspects of the process in the form of e-
mails, conference-call discussions, and various informal guidance documents.
Our survey respondents indicated that the lack of official guidance created con-
fusion and inefficiencies in processing 90-day petitions. Specifically, survey re-
spondents were confused on what types of additional information they could use
to evaluate 90-day petitions—whether they were limited to information in Serv-
ice files, or whether they could use information solicited from their professional
contacts to clarify or expand on issues raised in the petition. Several survey re-
spondents also stated that unclear and frequently changing guidance resulted
in longer processing times for 90-day petition findings, which was frustrating
because potentially endangered species decline further as the Service deter-
mines whether they are worthy of protection. Further complicating matters, 31
of the 44 biologists we surveyed, or 70 percent, had never drafted a 90-day peti-

23 Processing times were calculated as number of days from the date the Service received the
petition (or the date the petition was written, if the date of receipt was unavailable) to the date
the associated finding was published in the Federal Register.

24 Some of the 281 species on the candidate list have been waiting for a proposed listing deci-
sion for more than a decade.

25ALA v. Norton, Civ. No. 00-2339, 2004 WL 3246687 at *3 (D.D.C. June 2, 2004) (permanent
nationwide injunction based on Gunnison sage grouse). See also ALA v. Norton, 242 F. Supp.
2d 1, 18 (2003) (declaring this aspect of the guidance to be invalid). The adequacy of the guid-
ance was also challenged in a 2001 decision, Center for Biological Diversity v. Gale Norton, 254
F.3d 833, 838-40 (2001) (holding that provisions of the guidance related to candidate species vio-
lated the ESA).
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tion finding before. According to a senior Service official, the Service is planning
to issue official guidance on how 90-day petition findings should be developed
to eliminate confusion and inconsistencies.

o With regard to the use of outside information in evaluating petitions, the Serv-
ice must continue to adapt to a number of court decisions dating back to 2004
holding that the Service should not solicit information from outside sources in
developing 90-day petition findings. A December 2004 decision by the U.S. Dis-
trict Court for the District of Colorado stated that the Service’s “consideration
of outside information and opinions provided by state and federal agencies dur-
ing the 90-day review was overinclusive of the type of information the ESA con-
templates to be reviewed at this stage....[and] those petitions that are meri-
torious on their face should not be subject to refutation by information and
views provided by selected third parties solicited by [the Service].” 26 Since then,
several other courts have reached similar conclusions. 27 Despite the constancy
of various courts’ holdings, 25 out of the 54 90-day petition findings in our sur-
vey, or 46 percent, were based in part on information from outside sources, ac-
cording to Service biologists.

e In addition, the Service must continue to adapt to a number of court decisions
since 2004 on whether it is imposing too high a standard in evaluating 90-day
petitions. This issue—essentially, what level of evidence is required at the 90-
day petition stage and how this evidence should be evaluated—goes hand in
hand with the issue of using additional information outside of petitions in
reaching ESA decisions. In overturning three negative 90-day petition findings,
three recent court decisions in 2006 and 2007 have held, in part, that the Serv-
ice imposed too high a standard in evaluating the information presented in the
petitions. 28 These court decisions have focused on the meaning of key phrases
in the ESA and federal regulations, such as “substantial” information, “a rea-
sonable person,” and “may be warranted.” In 2006, the U.S. District Court for
the District of Montana concluded that the threshold necessary to pass the 90-
day petition stage and move forward to a 12-month review was “not high.”2°
Again, some Service officials are concerned that these recent court decisions
may lead to approval of more 90-day petitions, thus moving them forward for
in-depth 12-month reviews and straining the Service’s limited resources.

Beyond these general challenges, the Service’s 90-day petition finding in a recent
case involving the Sonoran Desert population of the bald eagle has come under se-
vere criticism by the U.S. District Court for the District of Arizona.39 The court
noted that Service scientists were told in a conference call that headquarters and
regional Service officials had reached a “policy call” to deny the 90-day petition and
that “we need to support [that call].” A headquarters official made this statement
even though the Service had been unable to find information in its files refuting the
petition and even though at least some Service scientists had concluded that listing
may be warranted. The court stated that the Service participants in a July 18, 2006,
conference call appeared to have received “marching orders” and were directed to
find an analysis that fit a 90-day finding that the Sonoran Desert population of the
bald eagle did not constitute a distinct population segment. The court stated that
“these facts cause the Court to have no confidence in the objectivity of the agency’s
decision-making process in its August 30, 2006, 90-day finding.” In contrast, in a

26 Center for Biological Diversity v. Morganweck, 351 F. Supp. 2d 1137, 1143 (D. Colo. 2004).

27 Colorado River Cutthroat Trout, et al. v. Kempthorne, 448 F. Supp. 2d 170 (2006); Western
Watersheds Project v. Norton, Civ. No. 06-127, 2007 WL 2827375 (D. Idaho Sept. 6, 2007)
(pygmy rabbit); Center for Biological Diversity v. Kempthorne, Civ. No. 07-0038, 2008 WL
6598322 (D. Ariz. March 6, 2008) (Sonoran desert population of bald eagle). The Service’s May
2005 informal guidance directed biologists to use information in Service files or “other informa-
tion,” which the guidance did not elaborate on. The Service’s November 2006 draft guidance
stated that biologists should identify and review “readily available information within Service
files” as part of evaluating information contained in petitions. The biologists we surveyed ex-
pressed confusion and lack of consensus on the meaning of the terms “readily available” and
“within Service files.” Some Service officials were concerned that if information solicited from
outside sources could not be considered in developing 90-day petition findings, many more 90-
day petitions would be approved and moved forward for in-depth 12-month reviews, further
straining the Service’s limited resources.

28 Defenders of Wildlife v. Kempthorne, Civ. No. 05-99 (D. Mont. Sept. 29, 2006) (wolverine);
Center for Biological Diversity v. Kempthorne, Civ. No. 06-04186, 2007 WL 163244 (N.D. Cal.
Jan. 19, 2007) (Siskiyou Mountains salamander and Scott Bar salamander); Western Water-
f)hesds Project v. Norton, Civ. No. 06-127, 2007 WL 2827375 (D. Idaho Sept. 6, 2007) (pygmy rab-

it).

29 Defenders of Wildlife v. Kempthorne, Civ. No. 05-99, slip op. at 20 (D. Mont. Sept. 29, 2006).

30 Center for Biological Diversity v. Kempthorne, Civ. No. 07-0038, 2008 WL 659822 (D. Ariz.
Mar. 6, 2008).
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September 2007 decision, the U.S. District Court for the District of Idaho upheld
the Service’s “not substantial” 90-day petition findings on the interior mountain
quail distinct population segment. 31

Recovery Criteria for Threatened and Endangered Species Were Generally
Met in Final Delisting Decisions but Not in Proposed Delisting
Decisions

Of the eight U.S. species delisted from 2000 through 2007 because of recovery, the
Service reported that recovery criteria were completely met for five species and par-
tially met for the remaining three species. When the delistings were first proposed,
however, the respective recovery criteria for only two of the eight species had been
completely met. Although the ESA does not specifically require the Service to meet
recovery criteria before delisting a species, courts have held that the Service must
address the ESA’s five threat factors for listing/delisting, to the maximum extent
practicable, in developing recovery criteria. For each of the delisted species that we
reviewed, the Service determined that the five threat factors listed in the ESA no
longer posed a significant enough threat to the continued existence of the species
to warrant continued listing as threatened or endangered.

Table 5 summarizes whether the recovery criteria for the eight species delisted
from 2000 through 2007 were partially or completely met at the proposed rule stage
and the final rule stage. At the proposed rule stage, only two of the eight species
had completely met their respective recovery criteria; that fraction increased to five
of eight at the final rule stage. The period between the proposed rules and the final
rules ranged from less than 1 year for the gray wolf's western Great Lakes distinct
population segment to just over 8 years for the bald eagle.

R
Table 5: The Extent to Which Recovery Criteria Were Met for the Eight U.S. Species Delisted from 2000 through 2007 Because
of Recovery

Species Proposed Delisting Rule ?{’{g}’:’,{e‘ Final Delisting Rule ?mm

Gray wolf: western Great Lakes 71 Fed. Reg. 15266 Completely 72 Fed. Reg. 6051 Completely

distinet population segment {Mar, 27, 2006} {Feb. 8, 2007}

Hoover's woolly-star 86 Fed, Reg. 13474 Completely 68 Fed. Reg. 57829 Completely
(Mar. 6, 2001) {Oct. 7, 2003)

Said eagle” 84 Fed. Reg. 36454 Partially 72 Fed. Reg. 37345 Completely
WJuly 8, 1999) Lluly 8, 2007)

Eggert’s sunfiower B89 Fed. Reg. 17627 Partially 70 Fed. Reg. 48482 Completely
(Apr. 5, 2004) (Aug. 18, 2008)

Robbins’ cinquefoll 66 Fed. Reg. 30860 Partially 867 Fed. Reg. 54968 Compistely
{June 8, 2001} {Aug. 27, 2002)

Grizzly bear: Yellowstone 70 Fed. Reg. 89854 Partially 72 Fed. Reg. 14865 Partially

distinct population {Nov. 17, 2008) {Mar. 28, 2007)

Columbian white-talled deer: 64 Fed. Reg. 25263 Partially 88 Fed. Reg. 43647 Partially

Douglas County distinct (May 11, 1999) (duly 24, 2003)

Aleutian Canada goose 64 Fed. Asg. 42058 Pariially 66 Fed. Reg. 15643 Partially
{Aug. 3, 1999) {Mar. 20, 2001)

Sources: 1.8, Fish and Wikiile Servics and the Fecernal Register,

A federal district court prevented the delisting of the Sonoran Desert population
of the bald eagle, pending a 12-month status review and lawful determination of its
status as a distinct population segment.

For the species where the criteria were not completely met before final delisting,
the Service indicated that the recovery criteria were outdated or otherwise not fea-
sible to achieve. For example, the recovery plan for the Douglas County population
of Columbian white-tailed deer was originally developed in 1976 and later updated
in 1983. The recovery plan recommended maintaining a minimum population of 500
animals distributed in suitable, secure habitat within Oregon’s Umpqua Basin. The
Service reported it was not feasible to demonstrate, without considerable expense,
that 500 specific deer live entirely within secure lands managed for their benefit,
for most deer move between public and private lands. Even though this specific re-
covery criterion was not met, the Service indicated that the species warranted
fdle%sting because of the overall increase in its population and amount of secure

abitat.

The West Virginia northern flying squirrel, whose final delisting decision was
pending at the time of our review, offers an example of a species proposed for
delisting even though the recovery criteria have not been met. The species was pro-
posed for delisting on December 19, 2006.32 The squirrel’s recovery plan was devel-
oped in 1990 and amended in 2001 to incorporate guidelines for habitat identifica-
tion and management in the Monongahela National Forest, which supports almost

31Western Watersheds Project v. Hall, Civ. No. 06-0073, 2007 WL 2790404 (D. Idaho Sept.
24, 2007).
3271 Fed. Reg. 75924 (Dec. 19, 2006).
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all of the squirrel’s populations. The Service asserted that, other than the 2001
amendment, the West Virginia northern flying squirrel recovery plan is outdated
and no longer actively used to guide recovery. This was in part because the squir-
rel’s known range at the time of proposed delisting was much wider than the geo-
graphic recovery areas designated in the recovery plan and because the recovery
areas have no formal or regulatory distinction. In support of its delisting decision,
the Service indicated that the squirrel population had increased and that suitable
habitat had been expanding. The Service drew these conclusions largely on the basis
of a 5-year review—an ESA-mandated process to ensure the continued accuracy of
a listing classification—completed in 2006, and not on the basis of the squirrel’s
1990 recovery plan. The Service also reported that the recovery plan’s criteria did
not specifically address the five threat factors.

According to the Service, most recovery plan criteria have focused on demographic
parameters, such as population numbers, trends, and distribution. While the Service
acknowledges that these types of criteria are valid and useful, it also cautions that,
by themselves they are not adequate for determining a species’ status. The Service
reports that recovery can be accomplished via many paths and may be achieved
even if not all recovery criteria are fully met. A senior Service official noted that
the quality of recovery plans varies considerably, and some criteria may be out-
dated. Furthermore, Service officials also noted, recovery plans are fluid documents,
and the plan’s respective criteria can be updated as new threat information about
a particular species becomes available.

While the ESA does not specifically require the Service to meet recovery criteria
before delisting a species, courts have held that it must address each of the five
threat factors to the maximum extent practicable when developing recovery cri-
teria.33 In a 2006 report, we provided information on 107 randomly sampled recov-
ery plans covering about 200 species. 34 Specifically, we found that only 5 of the 107
reviewed recovery plans included recovery criteria that addressed all five threat fac-
tors. We recommended that in recovery planning guidance, the Service include di-
rection that all new and revised recovery plans contain either recovery criteria to
demonstrate consideration of all five threat factors or a statement about why it is
not practicable to include such criteria. In January 2008, in response to our rec-
ommendation, the Director of the Service issued a memorandum requiring all new
and revised recovery plans to include criteria addressing each of the five threat
factors.

Concluding Observations

In conclusion, Mr. Chairman, questions remain about the extent to which Interior
officials other than Ms. MacDonald may have inappropriately influenced ESA deci-
sions and whether broader ESA policies should be revisited. Under the original di-
rection from Interior’s Deputy Secretary and the three selection criteria followed by
the Service, a variety of ESA decisions were excluded from the selection process.
Broadening the scope of the review might have resulted in the selection of more de-
cisions, but it is unclear to what extent. The Service recognizes the need for official
guidance on how 90-day petition findings should be developed to eliminate confusion
and inconsistencies. The guidance will need to reflect the Service’s implementation
of recent court decisions on how far the Service can go in collecting additional infor-
mation to evaluate 90-day petitions and reflect what standards should be applied
to determine if a petition presents “substantial” information. The need for clear
guidance is more urgent than ever with the Service’s receipt in the summer of 2007
of two petitions to list 681 species.

Assuming successful implementation of the Service’s January 2008 directive that
recovery criteria be aligned with the five threat factors in the ESA, we believe that
future delistings will more likely meet recovery criteria while also satisfying the
ESA’s delisting requirements based on the five threat factors.

33 See Defenders of Wildlife v. Babbitt, 130 F. Supp. 2d 121 (D.D.C. 2001); Fund for Animals
v. Babbitt, 903 F. Supp. 96 (D.D.C. 1995). In Defenders of Wildlife, the court remanded the re-
covery plan to the Service to incorporate delisting criteria or to provide an adequate explanation
of why delisting criteria could not practicably be incorporated. In Fund for Animals, the court
remanded the plan back to the Service for revision of the recovery criteria.

34 GAO, Endangered Species: Time and Costs Required to Recover Species Are Largely Un-
known, GAO-06-463R (Washington D.C.: Apr. 6, 2006). The random sample of 107 recovery
plans included 99 recovery plans (covering 192 species) for which the Service has either primary
responsibility or shared responsibility with the National Oceanic and Atmospheric Administra-
tion’s Fisheries Service, and 8 recovery plans (covering 9 species) for which the National Oceanic
and Atmospheric Administration’s Fisheries Service has primary responsibility.
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Agency Comments

We provided Interior with a draft of this testimony for review and comment. How-
ever, no comments were provided in time for them to be included as part of this
testimony. Mr. Chairman, this completes my prepared statement. I would be happy
tﬁ respond to any questions you or other members of the Committee may have at
this time.

GAO Contacts and Staff Acknowledgments

For further information, please contact Robin M. Nazzaro at (202) 512-3841 or
nazzaror@gao.gov. Contact points for our Offices of Congressional Relations and
Public Affairs may be found on the last page of this statement. Individuals making
key contributions to this testimony include Jeffery D. Malcolm, Assistant Director;
Eric A. Bachhuber; Mark A. Braza; Ellen W. Chu; Alyssa M. Hundrup; Richard P.
Johnson; Patricia M. McClure; and Laina M. Poon.

GAO Highlights

U.S. FISH AND WILDLIFE SERVICE
ENDANGERED SPECIES ACT DECISION MAKING

Why GAO Did This Study

The Department of the Interior’s (Interior) U.S. Fish and Wildlife Service (Serv-
ice) is generally required to use the best available scientific information when mak-
ing key decisions under the Endangered Species Act (ESA). Controversy has sur-
rounded whether former Deputy Assistant Secretary Julie MacDonald may have in-
appropriately influenced ESA decisions by basing decisions on political factors rath-
er than scientific data. Interior directed the Service to review ESA decisions to de-
termine which decisions may have been unduly influenced.

ESA actions include, among others, 90-day petition findings, 12-month listing or
delisting findings, and recovery planning. The Service distributed informal guidance
in May 2005 on the processing of 90-day petitions. Recovery plans generally must
include recovery criteria that, when met, would result in the species being delisted.

GAO examined three separate issues: (1) what types of decisions, if any, were ex-
cluded from the Service’s review of decisions that may have been inappropriately in-
fluenced; (2) to what extent the Service’s May 2005 informal guidance affected 90-
day petition findings; and (3) to what extent the Service has, before delisting spe-
cies, met recovery criteria. GAO interviewed Service staff, surveyed Service biolo-
gists, and reviewed delisting rules and recovery plans. Interior did not provide com-
ments in time for them to be included in this testimony.

What GAO Found

Several types of decisions were excluded from the Service’s review of decisions
that may have been inappropriately influenced. Using the following selection cri-
teria, the Service identified eight ESA decisions for potential revision: (1) whether
Ms. MacDonald influenced the decision directly, (2) was the scientific basis of the
decision compromised, and (3) did the decision significantly change and result in a
potentially negative impact on the species. The Service excluded (1) decisions made
by Interior officials other than Ms. MacDonald, (2) policy decisions that limited the
application of science, and (3) decisions that were changed but not significantly or
to the point of negative impact on the species.

The Service’s May 2005 informal guidance had no substantive effect on 90-day pe-
tition findings. In May 2005, Service headquarters distributed a guidance document
via e-mail to endangered-species biologists that could have been interpreted as in-
structing them to use additional information collected to evaluate a 90-day petition
only to refute statements made therein. GAO’s survey of 90-day petition findings
issued by the Service from 2005 through 2007 found that biologists used additional
information collected to evaluate petitions to both support and refute claims made
in the petitions, as applicable, including during the 18-month period when the May
2005 informal guidance was being used. However, GAO found that the Service faces
various other challenges in processing petitions, such as making decisions within 90
days and adjusting to recent court decisions. None of the 90-day petition findings
issued from 2005 through 2007 were issued within the desired 90-day time frame.
During these years, the median processing time was 900 days, or about 2.5 years,
with a range of 100 days to 5,545 days (over 15 years). Additionally, the Service
faces several challenges in responding to court decisions issued since 2004. For ex-
ample, the Service has not yet developed new official guidance on how to process
90-day petitions after the courts invalidated a portion of the prior guidance.
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Finally, of the eight species delisted because of recovery from 2000 through 2007,
the Service determined that recovery criteria were completely met for five species
and partially met for the remaining three species because some recovery criteria
were outdated or otherwise not feasible to achieve. When the delistings were first
proposed, however, only two of the eight species had completely met all their respec-
tive recovery criteria. Although the ESA does not explicitly require the Service to
follow recovery plans when delisting species, courts have held that the Service must
address the ESA’s listing/delisting threat factors to the maximum extent practicable
when developing recovery criteria. In 2006, GAO reported that the Service’s recov-
ery plans generally did not contain criteria specifying when a species could be recov-
ered and removed from the endangered species list. Earlier this year, in response
to GAO’s recommendation, the Service issued a directive requiring all new and re-
vised recovery plans to include criteria addressing each of the ESA’s listing/delisting
threat factors.

Appendix I: Objectives, Scope, and Methodology

We are reporting on (1) what types of decisions, if any, were excluded from the
U.S. Pish and Wildlife Service’s (Service) selection process of Endangered Species
Act (ESA) decisions that were potentially inappropriately influenced; (2) the extent
to which the Service’s May 2005 informal guidance affected the Service’s decisions
on petitions to list or delist species; and (3) the extent to which the Service deter-
niined, before delisting, whether species met recovery criteria outlined in recovery
plans.

To address our first objective, we interviewed the Director of the Service, all eight
regional directors, and key regional staff. Also, we conducted site visits, phone inter-
views, or both with ESA staff from ten field offices in five regions that were actively
engaged in ESA decision making. Further, we reviewed documentation developed by
Service headquarters, regions, and field offices about the selection process and the
status of the Service’s review. In addition, we reviewed Service policies and proce-
dures for making ESA decisions and reviewed other species-specific information.

To address our second objective, we identified 67 90-day petition findings issued
by the Service from 2005 through 2007 and conducted structured telephone inter-
views of current and former Service biologists responsible for drafting 90-day peti-
tion findings issued in that time frame. Of the 67, we excluded 13 petition findings
from our survey: 5 had been overturned by the courts or were being redone as a
result of a settlement agreement; 3 involved up-listing already protected species
from threatened to endangered; 2 involved ongoing litigation; 2 involved species lo-
cated outside the United States; and 1 involved a petition to revise a critical habitat
designation for a species that was already protected. In total, we surveyed 44 biolo-
gists responsible for drafting 54 90-day petition findings. To identify the lead author
responsible for drafting the 90-day petition findings in our survey, we contacted the
field office supervisor at the office where the petition finding was drafted. The field
office supervisor directed us to the biologist who was the lead author of the finding
or, if that person was not available, a supporting or supervising biologist. Of the
44 biologists we surveyed, 39 were lead biologists in drafting the finding, 3 were
supervising biologists, and 2 were supporting biologists. From February 1,2008, and
February 6,2008, we pretested the survey with 5 biologists from three regions be-
tween, and We used their feedback to refine the survey. The five 90-day petition
findings we selected for the pretest were all published in 2004 to most closely ap-
proximate, but not overlap with, our sample. They represented a balance between
listing and delisting petitions, substantial and not substantial findings, and types
of information used in evaluating the petition as stated in the Federal Register no-
tice. We conducted the pretests through structured telephone interviews to ensure
that (1) the questions were clear and unambiguous, (2) terms were precise, and (3)
the questions were not sensitive and that the questions as phrased could be can-
didly answered. A GAO survey specialist also independently reviewed the question-
naire.

Our structured interview questions were designed to obtain information about the
process the Service uses in making 90-day petition findings under the ESA and the
types of information used to draft each 90-day petition finding. Specifically, the
structured questions focused on information that was not cited or referred to in a
listing or delisting petition but was either internal to Service files or obtained from
sources outside the Service.! In each of these categories, we asked whether the in-
formation was used to support, refute, or raise new issues not cited in the petition.

1'We defined information in Service files as information not included or cited in the petition
but used regularly over the course of the lead biologists’ work. We defined information external

Continued
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Table 6 summarizes the key questions we are reporting on that we asked during
the structured interviews. We also asked other questions in the survey that we do
not soecificallv revort on: these auestions do not aovear in the table below.

Table 6: Selected Survey Questions

General questions

Was this the first 80-day petition finding you drafted in your career?
What was your role in evaluating this 90-day petition?

Was there information in Service files reiated to this petition?

What is the name of, or how do you refer to, the Service’s petition guidance that you
followed in evaluating this 80-day petition?

Specific questions addressing information in Service files and information
external to Service files

Did you use information [in Service files/external to Service files] in drafting your decision
on the petition?

Did you use information fin Service files/external to Service files] to further support any
specific issues raised in the petition? .

if you did not use information {in Service files/external to Service files] to further support
any specific issues raised in the petition, was this because, (a) information in Service
files simply did not support the petition, (b) it is against Service policy to use information
{in Service files/external to Service files] this way, or (c) some other reason?

_l)id you use information [in Service files/external to Service files] to refute any specific
issues raised in the petition?

In your opinion, had you used information [in Service files/external to Service files] in

evaluating the petition, how likely is it that the information would have changed your
finding on this petition?

Specific questions on the definition of readily avaitable

un!q you cqnsider information obtained through an exhaustive literature search or by
soliciting the information from another entity “readity available™?

How would you define “readily available™?

Conciuding question

Would you_l@ke to share any additional information regarding the Service’s processing of
80-day petition findings or the Service’s overall decision making under the ESA?

Sourze: GAO.

Our survey results demonstrated in several ways that the May 2005 guidance did
not have a substantive effect on the outcomes of 90-day petition findings. First,
Service biologists who chose not to use information outside of petitions to support
claims made in the petitions said that Service policy had no influence on this choice.
Second, when asked what guidance they followed in drafting their 90-day petition
finding, very few respondents cited the May 2005 guidance, indicating that although
this guidance may have been followed to create an internal agency outline, it did
not have a substantive effect on the finding itself. Third, in response to our con-
cluding, open-ended question, none of the biologists mentioned specific reservations
about the May 2005 guidance.

To address our third objective, we generated a list of all of the Service’s final
delisting decisions published as rules in the Federal Register (and corresponding
proposed delisting rules) from calendar years 2000 through 2007, to determine the
number of species removed from the list of threatened and endangered species by
the Service. As of December 31, 2007, the Service had issued final rules resulting
in the delisting of 17 species. Of those 17 delisted species, 2 species were delisted
because they had been declared extinct, 6 species were delisted because the original
data used to list the species were in error, and 9 species were delisted as a result
of recovery. Of the 9 recovered species, we excluded the Tinian monarch, a species
located in a U.S. territory, which reduced the number of species we looked at to 8

to Service files as information not included or cited in the petition but solicited from other enti-
ties or obtained through exhaustive literature searches during the process of reviewing the peti-
tion.
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U.S. species delisted because of recovery. To examine whether the Service met re-
covery criteria outlined in recovery plans before delisting species, we obtained and
reviewed the Service’s recovery plans for each of those 8 delisted species and also
examined the Federal Register proposed and final delisting rules. This information
indicated whether the Service believed that it had met the criteria laid out in the
recovery plans for the 8 delisted U.S. species. Finally, we also reviewed the proposed
rule to delist the West Virginia northern flying squirrel; as of March 31, 2008, the
Service had not finalized this proposed rule.

We conducted this performance audit from August 2007 to May 2008 in accord-
ance with generally accepted government auditing standards. Those standards re-
quire that we plan and perform the audit to obtain sufficient, appropriate evidence
to provide a reasonable basis for our findings and conclusions based on our audit
objectives. We believe that the evidence obtained provides a reasonable basis for our
findings and conclusions based on our audit objectives.

Appendix II: Ninety-Day Petition Findings
Issued from 2005 through 2007

Petitioned 90-day petition
Species action finding Federal Register citation
Ninety-day petition findings included in our survey
Arizona brome and nodding needlegrass List Not substantial 70 Fed. Reg. 3504
{Jan. 25, 2005)
Cicurina cueva (a spider) List Substantial 70 Fed. Reg. 5123
{Feb. 1, 2005)
Gentry indigo bush List Substantial 70 Fed. Reg. 5401
(Feb. 2, 2005)
Porter feathergrass List Not substantial 70 Fed. Reg, 5959
{Feb. 4, 2005)
idaho springsnail Delist Substantial 70 Fed. Reg. 20512
(Apr. 20, 2005)
Jackson Lake springspail, Harney Lake List Substantial 70 Fed. Reg. 20612
springsnail, and Columbia springsnail {Apr. 20, 2005}"
California spotted owt List Substantial 70 Fed. Reg. 35607
{June 21, 2005}
American eel List Substantial 70 Fed. Reg. 36849
{July 6, 2005)
Rounditail chub, lower Colorado River basin distinct  List Substantial 70 Fed. Reg. 39981
population segment, and headwater chub {July 12, 2005)
Wright fishhook cactus Delist Not substantiai 70 Fed. Reg. 44544
{Aug. 3, 2005)
Furbish lousewort Delist Not substantial 70 Fed. Reg. 46467
(Aug. 10, 2005)
Siackwater darter Delist Not substantial 70 Fed. Reg. 48465
{Aug. 10, 2005}
Gray wolf, northem Rocky Mountain distinct Detist Substantial 70 Fed. Reg. 81770
population segment {Qct. 26, 2005}
Liinta mountainsnail List Not substantial 70 Fed. Reg. 69303
{Nov. 15, 2005}
Peirson’s mitkvetch Delist Substantial 70 Fed. Reg. 71795
{Nov. 30, 2005}
{Gray wolf in Nevada Delist Not substantial 70 Fed. Reg. 73190
(Dec. 9, 2005)
Northern Mexican garter snake List Substantial 71 Fed. Reg. 315
{Jan. 4, 2006)
American dipper, Black Hills, South Dakota, List Not substantial 71 Fed. Reg. 4341
population {Jan. 26, 2006}
Mussentuchit gilia List Not substantial 71 Fed. Reg. 4337
{Jan. 26, 2006)
Polar bear List Substantial 71 Fed. Reg. 6745
{Feb. 9, 20086)

GAO-08-688T ESA Decision Making
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Petitioned 90-day petition
Species action finding Federal Register citation
Istand marble butterily List Substantial 71 Fed. Beg. 7497
(Feb. 13, 2006)
Douglas County pocket gopher List Not substantial 71 Fed. Reg. 7715
(Feb. 14, 2006)
Henderson's checkermatiow List Not substantial 71 Fed. Reg. 8252
{Feb. 16, 2006)
Black Hills mountainsnall List Not substantial 71 Fed. Reg. 9988
{Feb. 28, 2006)
Andrews' dune scarab beetle List Not substarntial 71 Fed. Reg. 26444
{May 5, 2006)
California brown pelican Delist Substantial 71 Fed. Reg. 29908
(May 24, 2006)
Sand Mountain blue butterfly List Substantial 71 Fed. Aeg. 44088
{Aug. 8, 2006)
Casey's June beetle List Substantial 71 Fed. Reg. 44960
{Aug. 8, 2006}
Thorne's hairstreak butterfly List Not substantial 71 Fed. Fleg. 44980
{Aug. 8, 2008}
Hermes copper buttertly List Not substantial 71 Fed. Reg. 44966
{Aug. 8, 2006)
Sixteen insect species from the Algodones Sand List Not substantial 71 Fed. Reg. 47765
Dunes, Imperial County, California {Aug, 18, 2006)
istand night lizard Delist Substantial 71 Fed. Reg. 48900
(Aug. 22, 2006}
Usnea longissima (a lichen) List Not substantial 71 Fed. Reg. 66937
{Sept. 28, 2008)
Anacapa deer mouse List Not substantial 71 Fed. Heg. 56932
{Sept. 28, 2006}
Plymouth red-bellied turtle Delist Substantial 71 Fed. Reg. 58363
(Oct. 3, 2006}
Columbian sharp-tailed grouse List Not substantial 71 Fed. Aeg. 67318
{Nov. 21,2006}
Tricolored blackbird List Not substantial 71 Fed. Rey. 70483
{Dec. 5, 2006)
Sacramento Mountaing thistle Delist Not substantial 71 Fed. Reg. 70479
{Dec. 5, 2006}
Northern water snake, upper tidal Potomac River List Not substantial 71 Fed. Reg. 70715
population {Dec. 6, 2006)
Uinta Basin hookless cactus Delist Not substantial 71 Fed. Reg. 75215
{Dec. 14, 2006) -
Pariette cactus List Substantiat 71 Fed. Reg. 75215

{Dec. 14, 2008)°
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Petitioned 80-day petition
Species action finding Federal Register citation
Joliyville Plateau satamander List Substantial 72 Fed. Reg. 6699
{Feb. 13, 2007)
San Felipe gambusia {ist Not substantial 72 Fed. Reg. 6703
(Feb. 13, 2007)
DeBeque mitkvetch List Not substantial 72 Fed. Reg. 6998
(Feb. 14, 2007)
Longnose sucker, Monongohela River poputation List Not substantial 72 Fed. Reg. 10477
(Mar. 8, 2007)
Mt. Charleston blue butterfly List Substantiat 72 Fed. Reg. 29933
{May 30, 2007)
Yellow-billed foon List Substantial 72 Fed. Reg. 31256
{June 6, 2007)
Utah (desert) valvata snail Delist Substantial 72 Fed. Reg. 31264
{June 8, 2007}
Bliss Rapids snail Delist Substantial 72 Fed. Reg. 31250
{June 6, 2007)
Bison, Yellowstone National Park herd List Not substantial 72 Fed. Reg. 45717
(Aug. 15, 2007)
Goose Creek milkvetch List Substantial 72 Fed. Reg. 46023
(Aug. 16, 2007)
Kenk’s amphipod, northern Virginia well amphipod,  List Not substantial 72 Fed. Reg. 51766
and a copepod {Sept. 11, 2007)
Black-footed albatross List Substantial 72 Fed. Req. 57278
(Qct. 9, 2007)
Kokanee, Issaguah Creek surnmer run List Not substantial 72 Fed. Reg. 59979

(Oct. 23, 2007}

80-day petition findings excluded from our survey

Overturned or settied as a result of litigation

Pygmy rabbit’ List Not substantial 70 Fed. Reg. 29253
{May 20, 2005)

Gunnison’s praitie dog” List Not substantial 71 Fed. Reg. 6241
{Feb. 7, 2006)

Bald eagle, Sonoran Desert population® List Not substantial 71 Fed. Reg. 51548
{Aug. 30, 2006}

Greater sage grouse, Mono Basin area’ List Not substantial 71 Fed. Reg. 76057
{Dec. 19, 2008)

Siskiyou Mountains salamander and List Not Substantial 72 Fed. Reg. 23886

Scott Bar salamander®

(Apr. 25, 2006}
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Petitioned 80-day petition
Species action finding Federal Register citation
Uplistings
Florida scrub-jay Uplist Not substantiat 71 Fed. Reg. 4092
(Jan. 25, 2006)
Utah prairie dog Uplist Not Substantiat 72 Fed. Reg. 7843
{Feb. 21, 2007)
Grizzly bear, Yellowstone distinct Uplist Not substantial 72 Fed. Reg. 14865
population segment {Mar. 29, 2007)
Ongoing litigation
Giant Palouse earthworm™ List Not substantial 72 Fed. Reg. 57273
(Oct. 9, 2007)
Mountain whitefish in the Big Lost River, Idaho’ List Not substantial 72 Fed. Aeg. 59983
(Oct. 23, 2007)
hternational species
Morelet’s crocodile Delist Substantial 71 Fed. Feg. 36743
{June 28, 2006)
Twelve penguin species List Substantial 72 Fed. Reg. 37695
(July 11, 2007)
Revision to critical habitat
Indiana bat Revise critical Not substantial 72 Fed. Reg. 9913
habitat {Mar. 6, 2007)

‘Sousca: U.S. Fish and Widife Servica and the Foderat Register:

“The Service published findings for the pefition o list three snail species and the petition to delist one.
snail species in the same Federal Register notice.

“The Service published findings for the petition to delist the Uinta Basin hookless cactus (found.not
substantial} and the petition fo fist the Pariette cactus (found substantial) in the same Federal
Register nofice. )

“Westem Watersheds Project v. Norton, Civ. No. 06-127, 2007 WL 2827375 (D.Idaho Sept. 6, 2007).
“Forest Guardians v. Kempthome, Civ. No. 06-02115 (D.D.C.), settlement filed June 29, 2007.
“Center for Biological Diversity v. Kempthome, Civ. No. 07-0038, 2008 WL 658822 (D, Ariz. Mar. 6,
2008).

"Center for Biological Diversity v. United States Fish and Wildlife Service, Civ. No. 07-4347 (N.D.
Cal}, settfement filed Feb. 21, 2008.

“Genter for Biokogical Divessity v. Kempthorme, Giv. No. 06-04186, 2007 WL 163244, (N.D. Gal.
Jan. 19, 2007).

Westemn Watersheds Project v. Kempthore, Civ. No. 07-00403 (. Idaho}, complaint fited Jan. 25,
2008.

‘Palouse Prairie Foundation v. Kempthiome, Civ. No. 08-032 (E.D. Wash.), complaint filed Jan. 24,
2008.

Appendix III: Briefing Slides
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ntroduction

In April 2006, an anonymous complaint prompted the Department of
the-Interior’s {Interior) Office of Inspector General to begin investigating
‘Deputy Assistant Secretary Julie:-MacDonald's activities and her
involvement with Endangered Species Act (ESA) decisions.
On'March 23, 2007, Interior’s Inspector General reported on its
~investigation of allegations that Ms. MacDonald was involved in -
. ‘unethical and illegal activities related to ESA decision making.

The investigation.did not revealillegal ‘activitybut concluded that Ms.
acDonald violated federal rules by sending internal agency

ments to industry lobhyists:

n May 1,2007, Ms: MaCDonald ressgned from her posntacn as Deputy

£ GAO

Auoumab\my < Trtogrity * Bty
]

:0n-May-9, 2007, the House Natural Resources Committee held a
congressional hearing titted Endangered Species Act implementation:
Seience or Politics? (House Hearing No. 110-24);

O May 22,2007, Interior's Deputy Secretary, Lynn Scarlett, directed
Interior’s U.S. Fish and Wildlife Service (Service) Director Dale Hall to
examine all work products that were produced:by the Service,

- reviewed by Ms. MacDonald; and could require additional review -
because of her involvement,

esponse to the directive, the Serv;ce identmed eight decssmns for
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Objectives

ubsequent to these events, we were requested io examine:

» The Service’s selection process for determining which ESA
decisions were potentially inappropriately influenced by former
Deputy Assistant Secretary MacDonald and the status of the.
Service’s review of these decisions.

» The types of decisions, if any, excluded from the Service’s
selection process.

:t GAO_

Aecounianiity  Intageity * POty
SR RN

cope and Methodology

interviewed the Director of the Service; all-eight regional directors; and
key regional ESA staff.

Conducted site visits, phone interviews; or both with ESA staff from 10
field offices in five regions that were actwely engaged.in ESA decision
making.

Reviewsd documentation developed by Séwvice headquarters, regions,
‘and field offices about the selection process and the current status of
the Service’s review.

teviewed Service policies and procedures for making ESA deozsicns
nd: {ewewed other specxes—spemﬂc documentaimn G
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lesults in Brief

-Applying three criteria; the Service's selection proc:eés, which varied across
regions, identified eight ESA decisions for potential revision.

- Director Hall granted-the regions discretion to.carry out the selection
process and each region incorporated varying degrees of field input.

* The regions generally applied all of three selection criteria;

1. Ms. MacDonald influenced the decision directly,

2. The scientific basis of the decision was compromised.

3. Thedecision was s;gnmcanﬂy changed and resu!ted ina potemza!!y
negative 1mpaot on the species:

lpon further teview, the Service ccncluded that seven of elght selected

dec:stons warranted revision..

actmn on two in 2008 and is determmmg time frames for addressmg tw

: GAO
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Fifésmts in Brief

=xcluded from the Service’s selection process were:
« detisions made by Intérior officials other than Ms. MacDonald:
= policy decisions that influenced how science was to'be used;

s decisions that were changed, but riot significantly or to the point of:
havmg anegative impact on the species;and

Other decisions influenced by Ms. MacDonald but that, for various
reasons, might not warrant revisiting,- such as decisions that had
“already been addressed by the courts or were not feasable to
reverse. - :
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BéCkground

Overview of the ESA

s The purpose of the Endangered Species Act of 1973 is to conserve
fhreatened and endangered species and the ecosystems upon which
they depend.
The ESA requires listing a species.as endangered if it faces extinction.
-throughout all or a significant portion-of its-range and as‘threatened if:it
- islikely to-become endangered in the foreseeable future.

The ESA has provisions to protect and recover species after they are’

sted, and it prohibits the “taking” of listed animal species.
‘ ESA decisions must be based, at !east inpan, on the best
ntxﬁc mformatlon

Ba‘ckground

Key types of ESA decisions

ision Description Information used 16 make decision
Pelition to list Request for the Service to consides underiaking a 12~ presented in the petition or
{90-day pétition month review 1o-determirie whether listing:a species is information readily accessible in Service files
finding) warrarited 3
Listing/delisting Analysis ot whether a species warrants inclusion on or Best available scientific and commercial data
ternoval fromithe endangered or threatened list on the
basis of its status

-Critical habitat Desighation of habitat determined to be essential to a Best available scientific'data, laking into
species’ conservation consideration information on economic and
otherimpacis

ecovery: plan Site-specific it plan for the co ; ion of Information rom scientific expens,
oA listed species > stakeéholders, and othars

Detexmmauon o whether Tederal actmns ara likely to ‘Best available scientific and:¢
]eopald’ze the continued existence of listed species'or . 8 N
resultin:the destruction o adverse modification of

‘crmcal hab(tat N

5 Deveiopment of aplanthat a!\ows mndowners : Notspecitied s
fincidental take™of isted speciesin oon;unctton with s 2 o

itigating acnons that prolect the hsted specres o their
sland

and .5 £ish nd wme Service regulations id potids. |
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:ackg‘round

Respons;bxhtles for ESA implementation

Interior is-responsible for 5mplementmg the ESA for freshwater and
terrestrial species.
Interior-has delegated many-of its ESA respcnsm;lmes to the Service.
= ‘Service staff atheadquarters, regional; and field offices are largely

. respaensible for implementing the various ESA provisions,

Field office staff are generally responsible for ihiﬁ‘ating ESA decision-
making actions; listing and critical-habitat dec;szons are forwarded to°
(51 fcma! and headquarters offices for: rev:ew

Background

SBervice regions

T " Puerto Rico &
Region 1§ | U.8 Virgin i;.!ands
&) Reglon4

8. Fish and Wiidile Service.
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ackground

- The Service forwards listing decisions 1o Interior's Office of Assistant
Secretary for Fish and Wildlife and Parks for review; the Service
Director generally approves final decisions:

For critical habitat, the Service forwards its recommendations to

Interior's Office of Assistant Secretary for Fish and Wildlife and Parks,

which applies economic; national security, and other factors before it
approves a final detetmination:

ile in-office from-July 2002 untsl May 2007, Interior’ sformer Deputy
sistant Secretary MacDona d reviewed more than 200 ESA
cisions.

L Hal! was swom in 'on October 12 2005 as Servxce Director. In k
February 2006, he met with Ms. MacDonald and other Interior officials
heir ¥ewew and mvolvement in the Serv:ce s ESA deots:ons

£GAO
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ackground

‘Recent Interior Inspector General investigations'

+On November 27, 2007, Interior's inspector General reported on-a an
investigation of allegations that Ms. MacDonald’s involvement resulted
in the withdrawal of the Service’s decision to list the Sacramento
splittail-as threatened. The investigation concluded that Ms:
MacDonald stood to gain financially by the dec&sron and therefore
shoutld have recused herself.

n:November 30, 2007, Senator Wyden sent a letter 10 the Inspector
General requesting an investigation of potential inappropriate
involvement by Ms. MacDonald on 18 ESA decisions. Two more
es were subsequemly added 1o thrs mvest;ganon
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bjective 1: The Service’s selection process
and current status of reviews

e séiectién process the Service fqilowed varied by region

On May 30, 2007, Director Hall held'a conferenice call with the regional
directors to.communicate Deputy Secretary Scarlett’s directive to examine
decisions reviewed by Ms. MacDonald that could require revision because
.ot her involvement.

‘Director. Hall delegated the selection process 1o the regional direstors and
asked that they conisult their field offices.

i ector Hall:said the selection process: should ing! ude any-type of ESA
ecision made during Ms. MacDonald's time in office.

eg:ons were glven the month of June 1o select demstons for potemial

“Nocouniabuy + integrity * Fakabiity
R

\b]ectxve 1: The Service’s selection process
and current status of reviews

- Regional selection processes varied: in one regional office, a few staff
met to discuss decisions; in another, a systematic process was -
undertaken, including developing memos of instruction, reviewing
decision files,-and holding conference calls with field offices.
Regional offices incorporated input from their fisld offices to varying
degrees; a fewinteracted little ‘ornot at all with field staff in makmg
their selections.

ourof the eight regions reviewed documents from their decision files;
i egional staff stated that they already knew which decisions

wartant revision without reviewing their records. - Lo

niverse of demsmns reviewed vaned shghﬂy by reg!on some o
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Objective 1: The Service’s selection process
-and current status of reviews

'he regions generally applied three ctiteria to identify decisions for
otential revision:

1. Ms. MacDonald influenced the decision directly; ;
2. the scientific basis of the decision was compromised; and

3. the decision was sugnmcantly changed and resulted ina potentzauy
- negative lmpact on the spectes

ignificant change
and botential
negalive eflecton
‘ penies

 Ms Mactonald - .
- directly influenced » Sclenee
. tdecEon comproniised

Critetion 2 Criterion 3

Aocountadiity * imegrity * Saliadiiy.
el L

bject;ve 1: The Service’s selection process
and. current status of reviews

‘hek SérviCe’s selection process identiﬁed‘eight decisions

«' At the end of the selection process, the regional offices discussed-
the results with Director Hall and submitied memos to the Director,
listing 11 .decisions for potential revision, -

One of the decisions, the Mexicari-garter snake, was subsequently
withdrawn from the list-after further discussion determined that the
decision was made intemnally by Service headquarters.

OnJuly 12, 2007, Director Hall. sent a memo'to Deputy

Secretary Scarlett repcrtmg 1hat 10 demsxons subm:tied by the
gions would be rewewed : :
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b;ectlve 1: The Servrce s se!ec’non process
and current status of reviews

=On-duly 18, 2007, 2 decisions were withdrawn by region 1—bull trout
and marbled murrelet—after determining that neither decision involved
‘the.inappropriate use of science, but rather involved pohcy
interpretations.

OnJduly 20, 2007, Director Hall sent a memo to Deputy Secretary
Scarlett revising the otiginal list of decisions based on the region 1
withdrawals, changing the total from 10 t0 8.

Q .the 8 decisions, & were critical habitat designations.

£ GAO

Amnw’!’ly rsugrity « Relabiiing
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Objective 1: The Service’s selection process
and current status of reviews

Hesultof the Service’s selection process

N fih Date
Haserioti y
Region  Speciey . Decision of MacDonald ublishiod .
Twelve species of Hawalian i REdueed acresge to about 1 percent of scienfific
' picturewing flies Proposed cical RO opmmendation 81508
2 Southwestern willow fiycatcher Final critical habitat Reduced range area by about hatf 10-19-05
White-tafled prairie dog 80-day petition finding Réversed finding 16 "not substantial” 14-8-D4.
- . N . 12-month review Direcied the Service fo use minonity scientific
s Probie’s meadow jumiping mouse finding/proposed delisting- opinion 16 support delisting 2'2"05
Prable’s meadow jumping mouse . Final ritical Hiabitat Excluded three counties from chitical habitat on 62303

bagis of HCPs that were not finalized.
Canada ynx Final critical habitat Excluded Forest Servics lands and private latds, U 11-8:067
‘Afroyo taad . Findl ‘critical habitat Reduced area by more than-85 percent A

Dirécted the Seivice to useminimum range ahd-

“California red-legged fmg ) Fihai gritical habital

sgarding e bl frolt,
hdvawn by the regmns that submwttcd thi
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» b_;echve 1: The Service’s selection process
and current status of reviews

The Service conciuded that seven of the eight decisions warranted
_revision

-« Director Hall has stated that revxsmg the decisions is a high pnomy
- The Service has proposed amended rules for three decisions.
» The Service is planmng 16 initiate one status review on-or before

May ¥, 2008 and propose one revised critical habitat rule on or’
- before August 29, 2008.

The Service is determmxng time frames for addressmg wo other
decisions.

Service i xs not plannmg to revise one dec;saon because it
concluded that the critical habnat desxgna’uon epresentsa
‘scsentmcal y supportatﬁe an reasonable range for the spe ie

& Arcountobiily  Integity * Rallbiity.

Objective 1: The Service’s selectlon process
and status of reviews

; Status of the decisions selected for potential revision

Species Decision Service actions to address decision

Twelve species of Hawalian  Proposed critical habitat Published an amended proposed eritical habitat on November 28, 2007
picture-wing flies {72 Fed: Reg. 67428).

Asroyo toad Final critical habitat The Service and the Plaintitls are nege(iating;a setflement agreement

vegarding a dateé for issulig proposied and final revisions of the criticat
habitat designation for this species

Caldornia Final critical habitat N Propose a revised Critical habitat fie onvor before August 28, 2008,
- ret-leaged frog - ; : . Issue final revised critical hiibitat rule on or before August 31, 2008,

*initiate & status review on or belore May 1; 2008 issue'a 12-month

ite-tafled prairie dog 90-day petRion finding
. finding on or before June 12010,

ie's meadow jumping’. . - 12-month review. fmdingl' =500 Withdelw proposid defisting aid & proposex
proposed delisting:: . listing rule on Noveriber, 7. 2007 (72 Fed. Reg 529035,

eadow jumping " - Final critical habitar: : Rewsr&cnbcaihab!letvmenhsimg is fioal and fungs are available. T

p Final critical habitat. SR ‘biishedapmposed‘ rule describ) A iticalhabitat on Febmary
: : L 28 2008.(73 Fed: Reg, 10880): §

“Fival critical habitat " ol N Action. The Service' did ndt reCommend revision of the critical hiabitat
B : PRt - Becatsehe reduced range wa: sc:entmcany supportabre
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0 bjective 2: Decisions excluded from the
Service’s selection process

Certain types of decisions were excluded from the Service’s

selection process

» Following criterion 1, the Service excluded decisions revxewed by
Interior officials other than Ms. MacDonaid

- Giterinterior
cﬁrm directly

| Significant uhange‘
. andpolential

| negativa eifect on
. Sbeties

Criterion 2 ) Criterion 3

. Science
compromised

L£GAOQ
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Objective 2: Dec;s:ons excluded from the
Service’s selection process

* While Ms. MacDonald was the primary reviewer of most ESA decisions;
other Interior officials were also involved.

“Example: Miami blue butterfly

The Service received a petition to list the Miami blue butterfly onan emergency
basis and reviewed the species’ status to determine if such hstmg was: -
“warranted. After review, Service officials at all-levels | :
: ported a recommendation for listing. Giting a-
lorita state managementplan and existence of

tive-bred popu!atson however an intenor -

- Souce: 1L Saelo:
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Objective 2: Decns:ons excluded from the
Service’s selection process

. Fo!!owmg criterion 2, the Service excluded pohcy dec;slons that
limited the application of science.

Intorat policies
imiting use ol
science

Signilicant chang
and potential
shative effect o
. Species

| Mis MacDonald
diractly influenced
. decial 3 compmmnsed

Criterion 1 Critesion 2 " Crltesion3

: GAQL

‘bjectlve 2: Decxsmns excluded from the
Serv;ce s selection process

@ Under Ms. MacDonald, several informal policies-were estabhshed
that influenced how science was to be used when making ESA
decisions.

= Petition guidance: Service staff cited a practice whereby they
were limited 1o using only the information contained ina
petition when making a decision. They could; however, use
information extemal to the petition'if such information wou!d
support a decision that listing was.not warranted.

L F?eccvery plans A practlce was devetoped that Sarvice staff
 could genera!ly not use or cite recovery plans when ‘

deve!oplng crmca habitat desxgnanons
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Objective 2: Decisions excluded from the
Service’s selection process

. Defining cccupancy: Under Ms. MacDonald, the ESA wording -
“occupied by the species at the time it is listed” was:narrowly
applied when designating critical habitat. :

Example: bull trout:

After the Service proposed critical habitat
for the bull trout, Ms: MacDonald
stioned Service biclogists’
-lusions about the species’ occupied
As a result, some proposed

e occupancy by the species

Objective 2: Decisions excluded from the
Service’s selection process

+ Following criterion 3, the Service excluded decisions that were
‘changed but not significantly or to the point of negative impact on
the species.

\ Changewidout
fegative sact on
spegies

- . Signifeantchanga
Ms.MacDonald = . amd potential

directlv intlusnced | S8 Scignes e negative effscton
: decision || compromised . Species

_ Criterion 1  Criterion 2 Ciiterion 3
ree: SO,
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Accountablity * integeRty ~ Sefiability
censmnent e

bjective 2: Decisions excluded from the
Service’s selection process

Xa‘fnplje: Comal Springs invertebrates

‘Under Ms. MacDonald’s influence, sublerranean - waters were removed
from the animals’ critical habitat designation. Service staff said they ‘
believed that the exclusion of such habitats would not significantly affect
the species because aboveground waters were more important habitat.
They also acknowledged that not much i i known about these specnes
use of subterranean waters. : .

AGAO

oot gty Rty

.bjective 2: Declsmns excluded from the
Service’s selection process

_Additionally, we identified six other categories of decisions that; in some orall

cases, were excluded from the Service’s selection process.

1. In some cases, decisions that already had been addressed by the
courls Were exc{uded from the Service's sefectipn‘piocess.

“Example: Cam‘omsa tiger salamander

Under Ms. MacDonald the Central California tiger salamander
popu!atson was combined with two other populations of tiger:
;salamanders against the recommendation of Service staff: Asa result,
‘Service changed the. two populations’ listing from endangered to

reatened. This decision'was chaﬂenged and overtumed bya federal
urt [Center for Bzolog:cal Diversity v. U.8. FEish and Wildlife Serwce o
-slip. op.atg (N.D.Ca Augustkig,‘ 2005) o
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AGAO

Objective 2: Decisions excluded from the
Service’s selection process

2.-Decisions that could not be reversed were excluded from-the
Service’s selection process.

Example: Palos Verdes blue butterily

Navy-owned land that was critical habitat for the Palos Verdes

blue butterfly was exchanged after involvement by Ms. MacDonald

in a section 7 consultation, and the habitat of the species’ last

- known wild population was destroyed by development. Had the
habitat not already disappeared, Service field staﬁ believe the
décxsxon would warrant rewsxtmg

‘Objective 2: Decisions excluded from the
Service’s selection process

3. In'some cases, decisions were excluded from the Service's selection
process where revising the decision was determinedto be an
inefficient use of resources because it would not significantly alter the
species’ recovery.

“xampile: Spikedace and loach minnow

“Ms: MacDonald limited the fishes’ critical habitat to those areas that had-~
“been occupied within the previous 10 ygars,
fucing the total area of critical habitat..-
ted. Service staif did.not believe the:
nge would significantly alter the fishes’

and therefore felt that revisiting the
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Serv:ce s selectxon process

. 4. Decisions were excluded from the Service’s selection process where it
could not be conclusively determined that Ms. MacDonald changed the
decision. Service staff cited instances wheére they belleved that Ms.
MacDonald had changed decisions, but because the documentation
was not clear, it could not be determined for ceﬁam if the changes
-could be attributed to her.

. Decisions that were ;mphcmy attributed to-Ms: MacDonald were
excluded from the Service's selection process: Service staff descnbed
a climate under Ms. MacDonald where they were continually
‘questioned about their scientific reasoning; staff said they learned to

icipate what Wouid be approved—*pnmanly with regard to cnt;ca!
b at desxgnatmns»-and ote therr de jons accordmgiy

&£ GAO

N:u:unuhbtmy ity ~ ey - Rty
TSR A

Objective 2: Dec:srons excluded from the
Serv:ce s select;on process

6. Decisions were excluded from the Sewvice’s selection process where
Ms: MacDonald did not change the final outcome but- may have
inappropriately affected supporting scientific information in the
decision.

‘Exarnple: Sacramento splittail

- After a federal court required the Service to re-evaluate the species’
threatened status, Ms. MacDonald raised
cems about a statistical approach the Servnce |
pplied inanalyzing the species’ population: In
| decision, she edited information regarding

statistical analysis. Service staff said that these.
s could make it harder to use the scxentmc :
a(ys;s inthe future

- Source: Tina Swanson.
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oncluding Observations

he Service was given the opportunity to identify all ESA decisions
‘potentially warranting revision because of undue political influence by
‘Ms. MacDonald. The Service’s selection process led it to identify. -
8 decisions—less than 4 percent of more than 200 decisions reviewed—
7 of which it has determined will need revision. Ms. MacDonald was™
‘significantly involved, and in'some cases possibly inappropriataly so,
“with more than 8§ decisions. Nevertheless, additional decisions were not
cselected for further review for 2 variety of reasons; for example; her
volvemem did not always result in the reversal of a decision: The >

ice believes that all decisions mappropnate Y influenced by Ms

Do ald and meriting revxs;on are being addressed :

£GAO

Aceoumiabiity » iptegrity > allapioty

oncluding ObServations

in a'broader context; questions remain about the extent to-which
~other Interior officials rhay have inappropriately influenced ESA
‘detisions and whether broader ESA policies should be revisited:
-Under the original direction from Deputy Secretary Scarlettand the
three seiectaon criteria foliowed by the Seivice, a variety.of ESA
decisions were exc!uded from the selection process. Broadening
‘the scope of the revsew might have resulted in the seiestson of :

I demsxons but !t is unclear fo what extent : :

The CHAIRMAN. Mr. Laverty?
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STATEMENT OF R. LYLE LAVERTY, ASSISTANT SECRETARY
FOR FISH AND WILDLIFE AND PARKS, U.S. DEPARTMENT OF
THE INTERIOR, ACCOMPANIED BY REN LOHOEFENER, FISH
AND WILDLIFE SERVICE, U.S. DEPARTMENT OF INTERIOR,
AND ED SHEPARD, BUREAU OF LAND MANAGEMENT, U.S.
DEPARTMENT OF INTERIOR

Mr. LAVERTY. Good morning, Mr. Chairman and Members of the
Committee. I am Lyle Laverty. I am the Assistant Secretary for
Fish, Wildlife and Parks for the Department of the Interior.

I want to thank you for this opportunity to share with you the
Department’s recent actions relating to our implementation of the
Endangered Species Act. This is my first appearance before you
and your Committee since my confirmation as Assistant Secretary,
and it truly is an honor to be here in front of you today.

Let me begin by mentioning our most recent listing activity. As
you know, Mr. Chairman, Secretary Kempthorne announced last
week that he accepted my recommendation of the U.S. Fish and
Wildlife Service Director Dale Hall’s decision to list the polar bear
as a threatened species under the Endangered Species Act.

This listing decision is based on the best available science, which
shows that the loss of sea ice threatens and will continue to threat-
en the polar bear habitat. This loss of habitat puts polar bears at
risk of becoming endangered in the foreseeable future, which is the
standard established by the Endangered Species Act for desig-
nating threatened species.

In making the decision, the Secretary also announced that he
was using the authority provided in Section 4[d] of the Endangered
Species Act to develop a rule that states if an activity is permis-
sible under the stricter standards conservation regulatory require-
ments and standards imposed by the Marine Mammal Protection
Act, it is also permissible under the Endangered Species Act with
respect to the polar bear.

This rule, which we have issued as an interim final rule which
is effective immediately, will ensure the protection of the bear
while allowing for continued development of our natural resources
in the Arctic region in an environmentally sound fashion.

While my nomination was pending with the U.S. Senate, this
Committee held several hearings. Because of the unique position
that I held at that time I was still an outsider, but by virtue of the
nature of the position to which I had been nominated I was ex-
tremely interested in the issues that you were discussing.

At that time I was fortunate to have both the time and the op-
portunity to reflect on what I was hearing and reading and what
actions would in my mind address the problems and add real value
to the process. I determined it was important for me to imme-
diately set a firm tone on the issues of ethical behavior and how
policy and science should interact in the Department.

One of my commitments to both committees, and one of the first
actions I took after the nomination, was to meet with my staff and
the Department’s ethics officer for a comprehensive briefing on the
Department’s ethics standards. I also committed to and have ex-
plained to my staff that any contacts they have with field personnel
either at the Fish and Wildlife Service or the National Park Service
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regarding questions of science must and will be through estab-
lished organizational channels and only with my prior approval.

I strive to ensure that everyone in my office treats everyone else
and is, in turn, treated with dignity and respect. If there are ques-
tions of science, and there should be, I expect those discussions to
flow through the Director for clarification.

As a natural resource professional, I understand the role of
science. I am committed to ensure the integrity of science as the
foundation for our resource decisions. I have met with the Fish and
Wildlife Service Director Dale Hall and Director Mary Bomar and
have affirmed my commitment to professional behavior and per-
sonal code of conduct when it comes to the interaction. I affirmed
this again in my letters to Senator Boxer and Senator Bingaman.

I believe in performance accountability, including my own. I meet
on a weekly basis with Director Hall to talk about communication,
staff interactions and performance, on my feedback, on my per-
formance, and the question am I doing what I said I would do? I
value those conversations.

I have read the GAO report regarding the Fish and Wildlife
Service endangered species decision making. I have discussed the
report with Fish and Wildlife staff and understand the Service is
currently implementing the recovery plan recommendations. The
90-day petition finding guidance is under review and incorporates
and addresses the court decisions, as well as recommendations to
the GAO.

Director Hall has established a series of code of conducts as it
relates to professional organizations. He has shared that with you.

I will move on, just very quickly, to give an update on the discus-
sion on decision review. The Service is moving ahead with the re-
view of the decisions that were overseen by the former Deputy As-
sistant Secretary. The process for reviewing decisions is established
by the Service, and engaged resource professionals in those assess-
ments.

Let me highlight just a few points that Deputy Director Ken
Stansell shared with the Committee. It talked about the conclusion
and the revision to seven of the eight decisions that should be
made. There are actions underway to deal with many of those
issues. I can go into more detail in a minute with you if you would
like to do that.

In conclusion, I believe that the Department and the Service
have made great strides over this past year, ensuring that our
decision-making processes are clearly delineated, that we maintain
a strong emphasis on ethical conduct, and that we are continuing
our commitment to maintaining the integrity of science used in the
decision-making process.

I want to thank you for this opportunity to join you, and I look
forward to having a chance to answer any questions you might
have for me. Thank you.

[The prepared statement of Mr. Laverty follows:]

Statement of R. Lyle Laverty, Assistant Secretary for Fish and Wildlife
and Parks, U.S. Department of the Interior

Mr. Chairman and Members of the Committee, I am Lyle Laverty, Assistant Sec-
retary for Fish and Wildlife and Parks at the Department of the Interior. I thank
you for the opportunity to share with you the Department’s recent actions relating
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to our implementation of the Endangered Species Act. This is my first appearance
before you and your Committee since my confirmation as Assistant Secretary, and
it is my great pleasure to be here today.

I am accompanied today by Mr. Ren Lohoefener, Regional Director for the U.S.
Fish and Wildlife Service’s Pacific Region, and Mr. Ed Shepard, the Bureau of Land
Management’s Oregon State Director. These gentlemen have made themselves avail-
able, at your request, to respond to any questions that you or other Members of the
Committee may have about the spotted owl recovery plan and the Western Oregon
Plan Revisions.

Let me begin by mentioning our most recent listing activity. As you know, Mr.
Chairman, Secretary Kempthorne announced last week that he accepted my rec-
ommendation of Fish and Wildlife Service Director Dale Hall’s decision to list the
polar bear as a threatened species under the Endangered Species Act. The listing
is based on the best available science, which shows that loss of sea ice threatens,
and will likely continue to threaten, polar bear habitat. This loss of habitat puts
polar bears at risk of becoming endangered in the foreseeable future, the standard
established by the ESA for designating a threatened species.

In making the decision, the Secretary also announced that he was using the au-
thority provided in Section 4(d) of the ESA to develop a rule that states that if an
activity is permissible under the stricter standards imposed by the Marine Mammal
Protection Act, it is also permissible under the Endangered Species Act with respect
to the polar bear. This rule, which we have issued as an interim final rule and
which is effective immediately, will ensure the protection of the bear while allowing
for continued development of our natural resources in the arctic region in an envi-
ronmentally sound way.

Past Hearings on ESA Implementation and Science

During the time my nomination was pending before the Senate last year, this
Committee held several hearings at which general implementation of the ESA was
discussed, and the Department’s process for reviewing ESA-related decisions and
the use of science and policy in that process were discussed in detail. At that time,
both Deputy Secretary Lynn Scarlett and Fish and Wildlife Service Director Dale
Hall affirmed that science is the cornerstone of the Service’s work, including our de-
cision-making under the ESA, and reiterated the Department’s absolute commit-
ment to the scientific integrity of that process. We have taken many actions, both
before and since, that I will briefly discuss this morning.

I should begin by acknowledging that Secretary Kempthorne has, since the time
of his confirmation, placed a strong emphasis on ethical conduct and scientific integ-
rity as we carry out our work for the American public. I know that throughout his
career in public service, the Secretary has exhibited, and continues to exhibit, a
commitment to the quality and integrity of science in the decision-making process.
He, along with Deputy Secretary Scarlett, has been effective in setting a high stand-
ard in this regard.

As Director Hall noted before the Committee last July, both science and policy
have roles in the implementation of the ESA. Under the ESA, the Service must use
the best available science, be explicit about the level of uncertainty in that science,
and leave it to decision makers to ch