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COMPREHENSIVE CHILDREN’S PRODUCT
SAFETY COMMISSION REFORM LEGISLATION

TUESDAY, NOVEMBER 6, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCE, TRADE
AND CONSUMER PROTECTION,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:15 a.m., in room
2123, Rayburn House Office Building, Hon. Bobby L. Rush (chair-
man) presiding.

Present: Representatives Schakowsky, Barrow, Markey, DeGette,
Gonzalez, Ross, Hooley, Matheson, Dingell, Stearns, Radnovich,
Pitts, Burgess, Blackburn, and Barton.

Staff present: Consuela Washington, Christian Fjeld, Judith Bai-
ley, Andrew Woelfling, Valerie Baron, Brian McCullough Shannon
Weinberg, Will Carty, and Chad Grant.

OPENING STATEMENT OF HON. BOBBY L. RUSH, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. RUsH. The subcommittee will come to order.

The Chair recognizes himself for 5 minutes of opening state-
ments.

On May 15 of this year, before the numerous high-profile sum-
mer recalls of millions of lead-tainted toys, this committee held its
first hearing on children’s safety and the Consumer Product Safety
Commission. At the conclusion of that May hearing, I publicly
made a pledge, as chairman of the subcommittee of jurisdiction, to
reauthorize the beleaguered Commission by authorizing more re-
sources and reforming the underlying organic statute. I also
pledged to do so in a bipartisan manner.

The bill that is the subject of our legislative hearing today is the
product of that pledge that I made almost 6 months ago. H.R. 4040,
the Consumer Product Safety Modernization Act of 2007, was intro-
duced by Chairman Dingell, Ranking Member Barton, Ranking
Member Stearns and myself.

It is a bipartisan piece of legislation that authorizes desperately
needed resources to the Commission and dramatically reforms the
Consumer Product Safety Act. After decades of neglect, this bill re-
stores the CPSC to its rightful place of prominence and gives it the
necessary tools to grapple with the global marketplace and protect
American consumers, particularly our children, from dangerous
and defective products.
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The bill has two titles. Title 1 specifically addresses children’s
products. It bans lead in toys beyond a trace amount and signifi-
cantly lowers the antiquated lead paint standard. Moreover, it re-
quires independent, third-party testing for lead in children’s prod-
ucts for ages 12 and younger. For products geared toward children
6 and under, the bill requires independent testing for all manda-
tory standards.

In addition, title 1 incorporates the provisions of H.R. 1699, the
Danny Keysar Child Product Safety Notification Act, introduced by
the vice chair of the subcommittee, Ms. Jan Schakowsky of Illinois,
and further requires a directed rulemaking for mandatory safety
standards for 12 specified durable nursery products, thus sub-
jecting those products to the independent, third-party testing re-
quirement.

Title 2 of H.R. 4040 overhauls the CPSC itself. In addition to au-
thorizing significantly more resources, our bipartisan bill restores
the agency to its full panel of five commissioners within 3 years.
Title 2 also accelerates and strengthens the CPSC’s reporting re-
quirements to the public and streamlines its rulemaking process in
order to facilitate quick regulatory action.

Title 2 declares a flat prohibition on the sale of recalled products
and expedites corrective action plans while maintaining the Com-
mission as the ultimate authority to veto any corporate remedy
that is not in the best interest of the consumers.

Moreover, title 2 effectively prohibits the export of defective prod-
ucts from our own country and authorizes the Commission to share
and receive information from foreign governments in order to co-
ordinate our global consumer-protection efforts.

Lastly, the bipartisan bill also raises the penalty cap in order to
punish wrongdoers who flout the law, a provision that has already
passed the full House of Representatives as a stand-alone bill.

I want to emphasize to the members of the subcommittee that
this bill represents the beginning of the process—I said the begin-
ning of the process—and not the end. Today’s legislative hearing
will allow each member of the subcommittee to evaluate the bill’s
strengths as well as areas for improvements.

Chairman Dingell and I fully intend to move this bill and pro-
ceed by regular order from subcommittee to full committee to the
floor, in order to give every member of the committee an oppor-
tunity to make his or her mark on the final version of the legisla-
tive product.

In short, this is a work in progress, and we value the input from
all members of the committee.

Having said that, it is my sincere hope that all members and all
stakeholders’ groups will recognize and respect the bipartisan na-
ture of the bill. It is obvious that we are not all going to agree on
every provision that is in or not in this piece of legislation. How-
ever, I am convinced that if we all continue to work together in
good faith and in full bipartisan cooperation, if both sides strive to
compromise and find common ground, we will produce a final legis-
lative package of which we can all be proud.

With that, I want to welcome all of our witnesses who have
agreed to appear before us today. Many of them are familiar faces.
And I look forward to their testimony and our deliberation.
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And I yield back the balance of my time.
The Chair now recognizes the ranking member of the sub-
committee, Mr. Stearns, for 5 minutes.

OPENING STATEMENT OF HON. CLIFF STEARNS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA

Mr. STEARNS. Good morning. And thank you, Mr. Chairman, and
thank you for your leadership on this, and Mr. Barton of Texas and
Mr. Dingell.

This bill represents what we can do together. It is a strong piece
of legislation, and that is why we are here today. I am certain
there is, obviously, as you pointed out, some room for improvement,
but we can do that in the regular legislative process, which is what
we are trying to do here.

We want to receive inputs from all people, comments on the im-
pact of this legislation on stakeholders and those who will have to
operate under the new burdens we place on them, including the
Consumer Product Safety Commission and the industry. Although
we have had input from their staff while we were drafting this leg-
islation, I look forward to their comments after seeing the final bill
as it is introduced, and whether they think the provisions that we
sort of brought to optimum level, and provided increased language,
accurately and efficiently reflect and address the safety issues of
concern by all of us.

My colleagues, 6 months ago we sat in this hearing room and
began our discussions of children’s product safety. The four bills we
passed out of this committee have already passed the House. While
we agreed to address those specific issues, a piecemeal approach is
really just a Band-Aid.

Neither Congress and, more importantly, the Commission is
equipped to legislate and mandate rules on every consumer prod-
uct. This is an impossible and counterproductive exercise. With a
few exceptions, H.R. 4040 provides all of the components necessary
to improve product safety, and children’s product safety in par-
ticular, without having to mandate standards on a product-by-prod-
uct basis.

The bill updates the lead safety standards for paint and effec-
tively bans children’s products containing lead. Second, it receives
independent testing to make sure that all applicable safety stand-
ards are met for children’s products. It directs the CPSC to either
establish an accreditation process for labs or recognize an accredi-
tation process that provides for lab integrity and standardized test-
ing procedures.

Given the testing requirements many retail organizations and
manufacturers have imposed, I have questions how these new man-
dates will affect those efforts, as well as the efficiency of such a
testing requirement.

The Commission has performed admirably in response to the
record number of recalls for fiscal year 2007 with its current staff
and budget. We are about to ask a lot more of them. Therefore, the
bill also authorizes a funding boost for CPSC and additional money
for much-needed laboratory upgrade.

The bill also preserves the cooperative spirit with which the
Commission and industry work together. This is important. Thou-
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sands and thousands of consumer products are launched in the
market every year. The Commission absolutely could not perform
its duties without industry’s voluntary cooperation. We must en-
sure that companies continue to notify the CPSC in advance of
even a potential problem, so that we can catch and remove dan-
gerous products from the market as quick as possible.

We must also ensure that the Commission’s resources are spent
where they are most effective, in pursuing its mission of product
safety, and not in a courtroom.

As I mentioned a moment ago, this bill is a product of excellent
bipartisan cooperation, but it also is a product of cooperation with
industry, consumer stakeholders and the Commission itself. And
that is important.

I wanted to commend the commissioners and their staff for their
help in this process.

And I believe Chairwoman Nord’s statements regarding the Sen-
ate measure have been misconstrued in the media. I have the five-
page letter in front of me. And, Mr. Chairman, when you look
through, in detail, some of the very careful suggestions she made—
whether it was product certification; talking about resources; lead
in children’s products; information disclosure; relying upon stand-
ards; State attorney general parens patriae, in which somebody
goes forward to sue on behalf of constituents; all these very ab-
struse comments; whistleblower protection; penalty cap increase;
criminal penalties—all of this is in her letter. So I call the atten-
tion of my colleagues to read it in its totality.

Her involvement in this process is evident by her commitment at
the Commission and its mission. Through our work with her, we
know that she does not take this mission lightly—rather, she takes
it very seriously—the matter of ensuring both that the agency re-
ceives additional resources and that those resources will be used
where they are most necessary and most effective.

So, Mr. Chairman, I reiterate my opening remark. This is a
strong bill. And I commend your leadership, and I appreciate your
willingness to work with this side of the aisle so that we can have
an opportunity to participate and get involved.

And I thank you, Mr. Chairman.

Mr. RusH. The Chair now recognizes the chairman of the full
committee for 5 minutes of opening statements, Mr. Dingell.

OPENING STATEMENT OF HON. JOHN D. DINGELL, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MICHI-
GAN

Mr. DINGELL. Mr. Chairman, I commend you for your vigorous
leadership in this matter. I commend you and thank you for this
hearing. And I note that it is a valuable hearing on a very impor-
tant question, H.R. 4040, the Consumer Product Safety Moderniza-
tion Act.

This is a bipartisan bill which has been worked out carefully by
yourself, by the distinguished ranking minority member Mr.
Stearns, and by our good friend Mr. Barton, the ranking member
of the full committee, and I. And I want to commend you, my dear
friends, for your collective efforts in writing this important piece of
legislation.
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I would point out that this is probably the first major review leg-
islatively of the CPSC since the original legislation was written by
our good friend John Moss of California way back and when I had
the privilege of working with him to move that legislation forward.

It has been established in the hearing records of this sub-
committee that the Consumer Product Safety Commission is ham-
pered both by lack of authority and by lack of resources to address
critical and crucial consumer-protection issues faced by our citi-
zens. They also face shortage of funds and, very frankly, a peculiar
situation where they are limited to two members by a legislative
process that appears to have served the Nation poorly.

I believe that H.R. 4040 will go far to alleviate the problems that
we see, as well as to strengthen the CPSC to meet the responsibil-
ities wunder its jurisdiction, particularly those flowing from
globalization of trade and some of the irresponsible trading activi-
ties of some of our trading partners.

I want to welcome our witnesses today, and I look forward to
their testimony. With the larger goal of protecting consumers and
their children in mind, I am interested in the views of our wit-
nesses on both the implementation of H.R. 4040 and how effective
its provisions will be in addressing our goals for consumer protec-
tion.

I will also be interested in hearing about steps other than these
needed to see to it that CPSC can carry forward its high and im-
portant responsibilities. In particular, I hope that our witnesses
will share their insights in certain areas of H.R. 4040, such as: one,
the adequacy of the reauthorization for CPSC and the implications
of restoring that agency to a five-member governing body; two, the
advantages of permitting CPSC to engage in expedited rulemaking;
three, whether the proposed lead standard for products will suffi-
ciently protect children; four, the feasibility and benefits of manda-
tory third-party testing for certain children’s products; and five,
any suggestions for means by which the Congress might fund the
reforms put forth by this legislation.

And I would observe that one of the problems at CPSC, Food and
Drug, and other consumer-protection organizations have had on a
continuing basis has been the inadequacy of funding and the inad-
equacy of the ability of the agencies to draw the necessary re-
sources to enable them to carry out their high statutory respon-
sibilities.

I remain committed to ensuring that the Committee on Energy
and Commerce produces a thoughtful, well-intentioned and effec-
tive bill that will make crucial improvements to the CPSC and
strengthen its ability to protect our Nation’s consumers.

I want to observe that we have here before us a bipartisan bill,
which is, I think, very important in terms of ensuring enactment
of the legislation before us. And I am very hopeful that we will be
abl((e1 to continue on the course on which we have begun in this re-
gard.

I want to thank my witnesses, and I want to thank my col-
leagues who have contributed to the development of H.R. 4040.

And I want to particularly commend you, Mr. Chairman, as I
look forward to its expeditious passage in this legislation this year
under your leadership.
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I thank you, and I yield back the balance of my time.

Mr. RusH. The Chair thanks the gentleman.

The Chair now recognizes the gentleman from Texas, Mr. Bur-
gess.

OPENING STATEMENT OF HON. MICHAEL C. BURGESS, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BURGESS. Thank you, Mr. Chairman. I want to thank you
and Ranking Member Stearns and commend you both for holding
the hearing today and for the bipartisan nature in the way our
subcommittee has worked on this legislation that is before us
today.

Mr. Chairman, you have heard me say before this committee has
some of the brightest minds, some of the greatest amount of intel-
lectual firepower in the United States Congress, on both sides of
the dais. When this committee acts in a true bipartisan spirit, we
are able to write meaningful legislation that will have a significant
impact and a positive impact on the country, not just today but in
the decades to come.

Under the leadership of this committee, we have been able to
pass effective bipartisan bills, such as the Melanie Stokes
Postpartum Depression Act, and now hopefully we will have a simi-
lar result with the legislation before us today.

Mr. Chairman, I want to be very clear, I have no quarrel with
the leadership of this committee, either at the subcommittee or full
committee level. But, unfortunately, the leadership of the House of
Representatives has been trying to run the show in the Energy and
Commerce Committee, and that is wrong. As we all know, the sys-
tem works best and we have the most effective legislation when
bills are allowed to follow the regular committee process. And then
we all saw what happened on the State Children’s Health Insur-
ance Program. It was not allowed to go through the normal process,
and as a consequence, the issue of children’s health care was
turned into a partisan game. We focused on a year from now, rath-
er than a near-term, mid-term and long-term strategy, and every-
one lost. And, most tragically, America’s children lost in that ex-
change. And now all the queen’s horses and all the queen’s men are
trying to put Humpty Dumpty back together again. And, quite
frankly, the process has become unnecessarily messy.

Mr. Chairman, I understand that while leadership wanted to
rush this essential piece of legislation through, we have the com-
mitment of you and this committee to hold both a subcommittee
and full committee markup. And I thank you for that. I also under-
stand that you are welcoming members’ amendments, and I thank
you for your commitment to this process and making this good bill
an even better bill. I am an original cosponsor of the bill, and I look
forward to working with you on some of the amendments affecting
recalls and nonprofits.

I would also like to thank Chairwoman Nord for coming here
today. I know it is not easy.

Ms. Nord, you and your staff have provided crucial technical as-
sistance and constructive criticism to this legislation, and I thank
you for your honesty. Because you are not afraid to speak your
mind about your agency’s needs, we have been able to craft legisla-
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tion that will give the commission tools to keep Americans safe
from unreasonable dangers in consumer products. Unlike some
Members in this chamber and Members of the other body, I appre-
ciate and I welcome your honesty.

I thought the Speaker’s press conference of last Thursday was a
disgrace to the body and an embarrassment to the legislative proc-
ess. I often feel that we have an imperial speakership that likes to
govern by edict. And I thank you for standing strong in the eye of
the storm.

Unfortunately, because you didn’t provide the other body the an-
swers that they wanted, they subsequently attacked you. And, Ms.
Nord, for the record, I have never doubted your commitment to the
safety and welfare of America’s families. And I am thankful you
are doing everything you can to seek true reform for your agency.
Thank you for your service. Thank you for your dedication, and
thank you for your commitment to our country.

Tony Blair once said, the art of leadership is sometimes saying
no; it is too easy to say yes. Ms. Nord, thank you for being a true
leader and for saying no to legislation that you knew would ulti-
mately be harmful to the country.

Mr. Chairman, I want to simply add that, during the process of
working on this bill and, in fact, working on a bill through the
Oversight and Investigations Subcommittee, I had an opportunity
to introduce stand-alone legislation that would have allowed the
Food and Drug Administration the ability to stop the importation
of a food from a country if the country were shown to be a serial
violator of our country’s standards.

And we all know the country we are talking about. We are talk-
ing about the People’s Republic of China. It doesn’t matter whether
it is food, it doesn’t matter whether it is active ingredients in phar-
maceuticals or lead in toys, it all seems to come from the same
place. And I think the Consumer Product Safety Commission needs
that same type of stop button on the conveyor belt.

We heard from the CEO of a major toy company that they are
continuing to accumulate lead-based toys in their warehouses be-
cause we don’t have a stop button on the conveyor belt, because the
orders are in, the product is being shipped, the recalls are up there,
so they can’t sell it—I hope. I hope they can’t sell it on eBay; I hope
they can’t sell it to bargain houses. And perhaps we ought to inves-
tigate that some, Mr. Chairman.

But nevertheless, Americans would be better served if we could
just simply punch that stop button, halt the conveyor belt for 30,
60, 90 days, whatever we decide is fair, comply with all of the
World Trade Organization restrictions that we have to comply
with. But let’s stop the flow of contaminated products into this
country immediately and then get back to sorting out where the
problems are.

Mr. Chairman, I am going to submit my full statement for the
record. I thank you for your indulgence, and I will yield back the
balance of my time.

Mr. RusH. The Chair now recognizes the gentlelady from Illinois,
Ms. Schakowsky.
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OPENING STATEMENT OF HON. JAN SCHAKOWSKY, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Ms. SCHAKOWSKY. Thank you, Mr. Chairman.

First, I would like to say to the gentleman from Texas, it is one
thing when we all work together to resolve a problem of the now
millions and millions of products that have been recalled and been
found dangerous to our children in the face of their death and in-
jury. It is another thing when the chairman of the Commission des-
ignated to take care of those responds to legislation by saying that
it would be too cumbersome to actually adopt the reforms that were
suggested, that whistleblowers—it would provide too much problem
for the agency to take care of, that the penalties would somehow
alienate the industry. And the ones who really came to the defense
of the chairman were the National Association of Manufacturers,
Juvenile Product Manufacturers Association, National Retail Fed-
eration—the very people who have been selling or making these
products that have been hurting our children.

And so, I think that the Speaker of the House took a responsible
position in saying what she did, that if we are going to protect our
children, then we need to have the kind of leadership that will em-
brace the kind of reforms that we need and not raise excuses for
not accepting them.

I want to thank you, Mr. Chairman and Ranking Member
Stearns, for your leadership on this issue and for holding this hear-
ing.

About 6 months ago, the subcommittee began a series of hearings
on how to protect our children from the recent scourge of tainted
and imported toys and how to address other shortcomings and
issues in the consumer product safety system. Today we have
begun to draft what I hope will be a broad and far-reaching and
comprehensive reauthorization of the Consumer Product Safety
Act, perhaps our Nation’s most important piece of consumer-protec-
tion legislation.

Yesterday, the White House told us that the President said the
American people expect their Government to work tirelessly to
make sure consumer products are safe. I couldn’t agree more. Fam-
ilies across the country should not have to worry that the toys that
their children play with are poisoning them or that their cribs are
killing their babies in the middle of the night due to a design flaw.

Most Americans assume that the Government is already doing
that work. Seventy five percent of people believe that the Govern-
ment conducts premarket testing on children’s products, for exam-
ple. Just like they trust the Government when a package of eggs
or chicken is marked “USDA inspected and approved,” Americans
should be able to trust the Government to do more than outline
voluntary standards for an industry that profits on children, those
who are most vulnerable.

I was pleased when the chairman announced that H.R. 4040, the
Consumer Product Safety Modernization Act, would be drafted in
a bipartisan fashion, because there is nothing partisan about chil-
dren’s safety. I believe that the bill includes a number of extremely
important provisions and that it is time that we do this. I was glad
to see that H.R. 4040 contains an improved lead prohibition as well
as a mandatory third-party testing and tracking labels for chil-
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dren’s products. I was happy that it includes the Danny Keysar
Product Safety Notification Act, which I had sponsored, requiring
manufacturers to provide consumers with registration cards to as-
sist in product recalls.

I am glad that 4040 contains similar language to that which I
wrote in H.R. 1698, requiring a broad range of infant and toddler
durable products to be tested and certified according to specific
safety standards before they can be put on the market. Right now,
only full- and half-sized cribs, rattles and bottles are the only in-
fant and toddler products that require safety standards.

By requiring the CPSC to establish mandatory standards and re-
quiring that testing and certification be performed by an inde-
pendent third party, this bill goes a long way toward assuring par-
ents that the products that their infants use are, indeed, safe.

I hope we will act to strengthen this provision by including the
Infant and Toddler Product Review Panel that H.R. 1698 would
have created to advise the Commission regarding existing guide-
lines and promulgating new standards. And it would include rep-
resentatives of the manufacturers, consumers groups, independent
child product engineers and experts and the Consumer Product
Safety Commission engineers.

I hope we can look at other improvements. We have a long way
to go to strengthen the Consumer Product Safety Act section 6(b)
provisions, which still leave far too much power in the hands of in-
dustry to regulate itself. It is essential that we also address the
preemption issue. The health and safety standards that the CPSC
develop should strengthen those States with weaker laws but
should not weaken those with stronger laws. And finally, I want to
make sure we include effective whistleblower provisions.

Thank you.

Mr. RusH. The Chair recognizes the ranking member of the full
committee, Mr. Barton of Texas.

OPENING STATEMENT OF HON. JOE BARTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BARTON. Thank you, Chairman Rush. I am going to put my
formal statement in the record, but I am going to speak from the
heart and from personal experience about why we are here today.

I think everybody on the subcommittee knows that I have a 2-
year-old son, Jack Kevin Barton. And there are millions of little
Jack Kevin Bartons in the United States, and each of them is pre-
cious to their parents and to their family, just like Jack is precious
to me and my family. And these little tikes are so inquisitive and
they are so adventuresome that you really have to be smart to keep
them safe.

I will give you an example. It is not a toy, but it is the same
principle. Last weekend, my wife had to go run some errands, and
so, while she wasn’t sure I was capable of taking care of Jack by
myself, I was given that opportunity, since we couldn’t get a baby-
sitter. And he brought me a bag of microwave popcorn that had he
gotten out of the cupboard. And I was watching a football game,
and so I said, “No, Jack, your mother doesn’t want to you to have
popcorn. Put it back up.” and he toddles off.
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And I am watching the game, and all of a sudden I hear this
“beep, beep, beep” coming from the kitchen. He had taken the pop-
corn back into the kitchen, got a chair, pulled the chair over to the
built-in microwave, which is about 6 feet above the floor, climbed
up on the chair, opened the microwave, put the popcorn in in the
cellophane bag, figured out how to hit the popcorn button, and
pushed the darn button. Now, it was in the cellophane, and the cel-
lophane started popping and burning. So I rushed in, and of course
he was just proud as punch that he had figured out how to do
microwave popcorn, even though he didn’t know he was supposed
to undo the cellophane.

That is what we are up against, is 20 million or 30 million Jack
Kevin Bartons. If they can get a hold of it, they are going to try
to figure out. Now, he has also brought me a child-proof medicine
bottle that he has taken the cap off in the last 2 weeks, and he
was pretty proud that he was able to do that.

So, whatever we can do to reauthorize the Consumer Product
Safety Commission, which hasn’t been done since 1990—and I
want to thank Mr. Rush and Mr. Dingell for making that a pri-
ority, getting the five-member commission, getting them a new lab-
oratory, setting some new standards for lead, all the things that
Congresswoman Schakowsky talked about, that is a good thing.
That is a good thing, not a bad thing, because we are protecting
youngsters who don’t know enough to protect themselves.

Now, we can’t make it a perfect world, and you have to have pa-
rental supervision and we have to have some common sense. But
this bill is a good start. And it is good that we are doing it in a
bipartisan fashion. It is good that we are doing it by having a legis-
lative hearing at the subcommittee. It is good that we are going to
have a subcommittee markup. It is good that we are going to have
are a full committee markup. By the time this bill gets to the floor,
it will be a better bill. It is good that we are having all the stake-
holders here on the second panel to give us their comments.

The President of the United States is going to sign something
very similar to this bill. And he is going to do it because we are
working together. We are not bickering; we are not pointing fingers
at each other. And we are all doing it because each and every one
of us has either a son or a daughter just like Jack Kevin, has a
grandson, a granddaughter, a niece, a nephew, and we care about
them.

And this is one of the things that this Congress can take real
pride in when it is done. And I am proud to be an original cospon-
sor, and I am proud to be working with every member of this sub-
committee and, ultimately, the full committee to do this. This is
what Congress is all about.

And so, Mr. Chairman, thank you for your leadership. I thank
Mr. Dingell and Mr. Stearns. And I look forward to hearing our
two commissioners and then our stakeholders, and then we will de-
cide what we need to do to improve the bill.

Mr. RusH. The Chair thanks the gentleman.
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OPENING STATEMENT OF HON. JOHN BARROW, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF GEORGIA

The Chair now recognizes the gentleman from Georgia, Mr. Bar-
row.

Mr. BARROW. I thank the Chair and the ranking member for you
all’s relentless pursuit of this issue and your willingness to put be-
hind us the years that the locust have eaten and to get down to
trying to address this problem.

Lincoln said that, “As our case is new, we have to think anew.”
and I think we ought to consider a little bit just how much our case
has changed since the Consumer Product Safety Commission was
launched way back in 1973.

Back then, I guess it was probably safe to say that our toy mar-
ket was a domestic market. We consumed the toys that we made.
But against that backdrop of putting the CPSC in the picture,
there was a whole regime of compliance in this country that we
kind of took for granted. We didn’t think of it much, because it
worked silently through the invisible hand of self-interest.

We had a regime of compliance in which people could actually
make manufacturers pay for the consequences of the harm that
they do. Granted, that was a reactive approach; the civil justice
system making you pay the damages that you cause is a reactive
approach, not a proactive approach. But if there is a regime of com-
pliance in which folks can make manufacturers compensate folks
for real harm when they commit real harm, you at least are mak-
ing sure they are not subsidizing people who want to harm people
by letting them throw out the consequences of their harm on the
consumer.

Now, we had that in this country. And when the CPSC was
added to the picture, it was a new cop on the beat. It did not sup-
plant the civil justice system, it supplemented the civil justice sys-
tem. And the country largely incorporated a culture of compliance,
which we had incorporated in the cost of doing business in this
country.

Now, fast-forward 20-, 30-some-odd years. We are getting most of
our toys in this country from China; 80 percent of our toys are com-
ing from China. And last month alone, we have recalled more prod-
ucts that were manufactured in that country than we have had in
any calendar year before.

We have a whole new case now where most of our toys are com-
ing from countries where they don’t have a culture of compliance.
It might have been hard in the pre-1973 days to go all the way
from Georgia to Michigan to sue somebody for the consequences of
what they did. But in Georgia, we had the reach of long-arm stat-
utes, and we could hold folks accountable for the consequences of
their harm where that harm occurred. We can’t do that today. It
is virtually impossible to hold a manufacturer in a foreign country
accountable for the consequences of the harm that they do in our
marketplace as a result of the stuff, the pollution they put into the
stream of commerce.

So it seems to me what we have to do is we have to figure out
some way to outsource a regime and a culture of compliance, just
as we have outsourced all the jobs that make the toys that we con-
sume in this country.
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If we can’t figure out how to do that, nothing we are going to be
able to do with the CPSC is going to work. Because, right now, that
is virtually the only cop we have on the beat, when all of the bad
guys are now overseas, abroad and beyond the reach of the civil
justice system, as a check on the impulse to cut corners and to hurt
people for profit.

So we have to figure out some way of exporting a culture of com-
pliance into the places so that we can interdict this stuff and stop
polluting the stream of commerce at the source of the pollution. We
have to have a point-source pollution mentality about this and go
at the source of the pollution, because we can’t deal with a flood
of products when they arrive on our shores or when they have got-
ten into our marketplace and try to recall. The costs of doing that
are just too high.

We no longer have the other systems to fall back on. We have
to realize that the CPSC, which was never designed to be the only
cop on the beat when we were making our own stuff, is now the
only cop on the beat with respect to all the stuff we consume, be-
cause we ain’t making it anymore. We are importing it from some-
place else. We have to try to figure out how to export that culture.
I don’t know how to do it.

I know this, though: The issues we need to face are, who ought
to pay for it? And the American consumers should not have to pay
for making folks in other countries comply with the law. We should
figure out a way of making them comply with the law. I am all for
the people who are causing the problem bearing the burden of
cleaning up the problem. And the American consumer ain’t the
problem, and the American industry and the American manufac-
turers ain’t the problem, because that is not where the stuff is com-
ing from anymore.

Maybe we ought to take a cue from the USDA, which takes a
proactive approach toward meat inspection that we don’t have from
the FDA when it comes to importing crops that are imported in
this country. Go to the foreign country, go to the place where it is
made, and inspect what they are doing there, before it gets
offloaded from the plant and fed into the stream of commerce.

Maybe we need to take a cue from financial responsibility laws,
where we had to post a bond or some source of insurance money
as a condition for engaging in certain businesses, so when we ex-
tend the reach of the civil justice system in this country to make
sure that the people who are getting into the commerce in this
country are going to be financially responsible for what they do in
a way that is reasonable and accessible to the victims of injury
here in this country.

We need to think anew. Our case is new. We have a cop that we
have added to the beat that was never intended to be the only cop
on the beat. And it is the only cop now, and the problem has gotten
much bigger for that cop to do. We have to figure out how to export
the culture of compliance we take for granted in this country.

With that, Mr. Chairman, I yield back the few seconds of my
time.

Mr. RusH. The Chair thanks the gentleman.

The Chair now recognizes the gentlelady from Tennessee, Mrs.
Blackburn.
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OPENING STATEMENT OF HON. MARSHA BLACKBURN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF TEN-
NESSEE

Mrs. BLACKBURN. Thank you, Mr. Chairman. I thank you and
the committee staff for the excellent work on this bill.

You know, having worked in retail and marketing and with con-
sumer products, and sitting on this side of the aisle, I have a tend-
ency to kind of take Reagan’s view about the nine most feared
words in the Government speak, “I'm from the Government, and
I'm here to help.” but as we look at consumer products, we do know
that that is supposed to be the job of this Commission.

And we have always been very slow to move forward. And, Mr.
Chairman, I thank you for the way the subcommittee has worked
and has looked into the shortcomings of consumer health and safe-
ty laws. And this has been illuminating for many of us.

And I appreciate the efforts that have gone into looking at the
Consumer Product Safety Council, looking at the testing problems
that exist, the transition in the flow of goods from manufacturer to
market and how they are assessed, and the manner—and in the
timely manner, I will say—in which they are assessed; looking at
the bureaucracy that exists within your walls and how that needs
to be reformed and reshaped; addressing jurisdiction in the scope
of your work and how that plays forward; communication or lack
thereof; practices and best, or lack thereof, practices in how we
work with you.

And, Chairman Nord, we thank you and your team for being
willing to talk with us, as we try to address these problems that
our constituents and many of our constituent companies bring to
us. So we thank you for your willingness to work on that.

And we do know that the legislation under review today is a
product of an effort to shine the light on what has caused some
misgivings and some questions in the marketplace. The CPSC, as
we all know in the private sector, are partners. They are, indeed,
partners and should continue to be partners in ensuring a safe and
healthy marketplace for all consumer goods. That is a big part of
your scope of work.

And the incidents that we have reviewed by the subcommittee
over the past 10 months have truly shown us that there is a break-
down in this system. And, as we know, it amounts to being basi-
cally a breach of the public trust, not only for consumers but also
for retailers who are accepting those products into their flow of
goods into the marketplace.

Now, our bill—and I understand the number on it is H.R. 4040.
I looked at the number, and I thought, Mr. Chairman, we maybe
should have had it be H.R. 2020, if that one is available, because
we hope it will sharpen the vision and will give a clearer view of
what is happening in the stream of moving forward with items in
the marketplace.

The legislation mandates third-party testing and certification of
all products intended for children aged 6 or under. I think it is crit-
ical. Leading American retailers and manufacturers are already
employing this practice in the international market, and it is high
time to institutionalize this now voluntary standard.
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The legislation also authorized $20 million between fiscal year
2009 and 2011 for the renovation of the CPSC’s beleaguered test
lab. And I have not personally visited the facility. However, from
the witness testimony that we have had from public interest groups
and also from Chairman Nord, it is suggested the labs cannot meet
the needs of the American consumers in the current state. So it is
time to reinvest, update and to add new technologies and protocols
that will aid the professionals that are working on this.

We thank the Commission.

Mr. Chairman, I thank you, the subcommittee staff, Ranking
Member Stearns and the staff.

And I yield the balance of my time.

Mr. RusH. The Chair recognizes the gentleman from Massachu-
setts, Mr. Markey.

OPENING STATEMENT OF HON. EDWARD J. MARKEY, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MASSA-
CHUSETTS

Mr. MARKEY. Thank you, Mr. Chairman, very much. Thank you
for having this hearing.

The Consumer Product Safety Commission is an agency in crisis,
sptarved of resources and slow to respond to a growing tsunami of
toxic toys and other products that continue to put consumers at
risk.

CPSC used to stand for Consumer Product Safety Commission.
Today it stands for Can’t Protect the Safety of Children Commis-
sion. Eighty percent of all toys sold in the United States are im-
ported from China. But even as the amount of imported and re-
called toys has skyrocketed, and even as parents scrutinize every
gift given by doting grandparents to make sure that it is not on the
recall list, the reality is that being on that list only means that the
CPSC, with its single inspector testing toys for compliance with
outdated standards, got lucky and found the problem before more
children were affected.

The reality is that the CPSC has lost 15 percent of its workforce
since 2004 and has only half the employees it had 30 years ago.
As the holidays approach, parents should not have to play toy box
roulette, unsure of whether the toys they choose could harm their
children. This must change. We must upgrade our safety standards
to reflect scientific reality, and we must upgrade the CPSC to re-
flect the realities of globalization.

I commend the chairman and the ranking member of the sub-
committee for taking up legislation to respond to the current mess
over at the Consumer Product Safety Commission. And I look for-
ward to working with them and with Mr. Dingell and Mr. Barton
and the other members of the committee to further refine the legis-
lation as we move forward toward markup.

Specifically, we need to close the roller-coaster loophole, which
currently prevents the CPSC from investigating accidents at so-
called fixed-site amusement parks. Some of these thrill rides hurl
children at speeds approaching 100 miles per hour. But when acci-
dents occur, the CPSC lacks the authority to even conduct an in-
vestigation or compel the sharing of information about the accident
with operators of the same ride in other States. It is time to close
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this loophole. Children are at risk all across the country when their
parents take them to a fixed-site amusement park, and the CPSC
is actually prohibited from investigating. Children should not be
put at that risk.

We need to improve the public’s awareness of potential hazards.
Currently, when the CPSC wants to warn the public about a haz-
ard, it actually has to negotiate with the companies in order to do
so. Companies even have the right to sue the CPSC to prevent the
disclosures from being made. This is outrageous, and I intend to
make an amendment in order to make sure that we change that
once and for all.

I believe that the ban on lead in children’s products in this legis-
lation needs to be strengthened and accelerated so that it conforms
with the 90-parts-per-million standard already adopted by the Eu-
ropean Union. I also think that instead of the CPSC’s current prac-
tice of only looking at the amount of accessible lead on the surface
of a toy, legislation should apply the standard to the entire product,
because we all know that children put things in their mouths and
sometimes they swallow them.

And we need to expand the use of screening technologies that
can identify the highest-risk children’s products at ports of entry
to the U.S. for further screening. If we could screen these toys as
they come into the country, we should be able to find Thomas the
Toxic Train and other dangerous toys before they show up on store
shelves and under the Christmas tree.

And I also believe that this legislation should include whistle-
blower protections for CPSC and private-sector employees who are
retaliated against for warning Americans about dangerous products
that can affect the safety and health of American families.

I look forward to working with you, Mr. Chairman, and the other
members of the committee toward the goal of putting together, once
and for all, a comprehensive approach to how the Consumer Prod-
uct Safety Commission works out there and actually protecting the
American people.

I yield back the balance of my time.

Mr. RusH. The Chair recognizes the gentlelady from Colorado,
Ms. DeGette.

OPENING STATEMENT OF HON. DIANA DEGETTE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF COLO-
RADO

Ms. DEGETTE. Thank you, Mr. Chairman.

Parents are under a tremendous amount of stress in America
today, and who can blame them? One day they hear on television
that the spinach that they bought yesterday at the grocery store is
contaminated with E. coli. The next day they read in the news-
paper that the Thomas the Tank Engine toy they bought their
young son is contaminated with excessive amounts of lead. It is
enough to make any parent terrified that they could be harming
their child simply by putting food on the table or toys in the yard.

Today’s hearing is before the Subcommittee on Consumer Protec-
tion, but, frankly, I don’t think consumers are feeling very pro-
tected today. They are feeling particularly unprotected when it
comes to the safety of children’s products, and for good reason.
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So far this year, we have had over 150 recall notices issued for
children’s products and toys. That is up from about 90 during all
of last year, and 60 going back to all of 2002. Almost half the prod-
ucts recalled this year were due to excessive lead, a dangerous con-
taminant for children.

Some, like current Consumer Product Safety Commission Chair-
man Nord, have argued that the high recall number shows the sys-
tem is working. I disagree. First, a very small percentage of toys
are actually returned once they are recalled. Once these products
get into people’s homes, they are hard to remove.

And here is a good example. I have these Thomas the Tank En-
gine toys from my chief of staff's home. My chief of staff is incred-
ibly diligent, and she works on these issues, so she should know.
These were recalled in June, and she found them last night in her
son’s bedroom. They have been sitting there since they were re-
called.

So, while recalls are important to get dangerous products out of
the hands of children, they are not the sole answer to the crisis of
deadly toys. We need to do a better job of testing beforehand, so
that the toys that cause harm are never sold to the public to begin
with. That is going to take a combined effort from industry and
government.

Unfortunately, I don’t think that the agency in charge of pro-
tecting consumers, the Consumer Product Safety Commission, has
the resources and the staffing it needs to do the kind of job that
the American people expect and, frankly, have thought, until now,
it was doing.

Despite the fact that our economy has grown tremendously since
the CPSC was founded in the early 1970’s, it has less than half the
employees now than it did in 1974 when it was founded, only about
400. According to CPSC Commissioner Thomas Moore, it only has
90 field investigators, about 15 of whom are responsible for guard-
ing against the millions of products that come in through dozens
of ports of entry. And as we have heard from other members, the
market has shifted, so now 83 percent of our toys are coming in
from China.

Inexplicably, President Bush’s budget would have caused the
CPSC to have cut 19 more staff. That is the wrong approach.

The CPSC is also hamstrung by statutory constraints. Just a few
examples: There is no bright-line limit on lead levels in children’s
products. The CPSC is limited to imposing fines of $1.83 million,
and the CPSC has to use a cumbersome administrative process or,
in some situations, go to Federal court to order a mandatory recall.

That is why, back in September, Congresswoman Rosa DeLauro
and I introduced legislation, H.R. 3691, the Safety Assurance for
Every Consumer Product Act, to address these and other problems
as well as make additional statutory improvements. Among other
things, our bill would increase the budget of the CPSC by 88 per-
cent over this year’s level by fiscal year 2012; impose an absolute
standard for lead in children’s products of 40 parts per million;
eliminate the cap on civil penalties; strengthen the CPSC’s manda-
tory recall powers by eliminating the need for a hearing before a
recall is ordered; require independent, third-party testing to make
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sure products meet safety standards; and prevent the CPSC from
issuing rules which preempt State law.

Mr. Chairman, I was very happy to see that the bill you intro-
duced last week, H.R. 4040, contains many similar provisions. I am
an original cosponsor of H.R. 4040, and I think it goes a long way.

I look forward to this hearing. I also look forward, Mr. Chairman,
to working with you and your staff to see if some of the provisions
of Congresswoman DeLauro’s and my bill can be incorporated in
this legislation as we move forward.

I just want to talk briefly—well, maybe I won’t. I will yield back.
I will ask it in the questions. I am very concerned about the CPSC
travel, and I know that the manager’s amendment we are going to
do to the bill will address that. It is more than an appearance of
impropriety, Mr. Chairman.

And I thank you for your indulgence.

Mr. RusH. The Chair now recognizes the gentleman from Texas,
Mr. Gonzalez.

Mr. GONZALEZ. Waive an opening, Mr. Chairman.

Mr. RusH. The Chair thanks the gentleman.

The Chair now recognizes the gentlelady from Oregon, Ms.
Hooley.

OPENING STATEMENT OF HON. DARLENE HOOLEY, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF OREGON

Ms. HooLEY. Thank you for holding this important hearing.

And thank you, Chairman Nord and Commissioner Moore, for
being here today and providing your testimony.

I commend the enormous amount of work that has gone into
crafting H.R. 4040. And although I think there are some pieces of
the bills that can be improved, this comprehensive and bipartisan
legislation is a huge step in the right direction.

I am also pleased that H.R. 4040 includes very similar language
to a bill I introduced requiring that children’s products are certified
safe. My legislation called for toys intended for children 5 and
under be certified, and I commend the subcommittee for raising
that age to 6.

At this critical time before the holiday gift-giving season, it is
vital that Americans can trust and know that products they pur-
chase for children are safe. There have been over 21 million chil-
dren’s products recalled this year. I wish I could say that things
were getting better, less dangerous toys were reaching our shelves,
and that the CPSC was achieving its mission. Unfortunately, I can-
not. Dangerous toys are still reaching our shelves, and the CPSC
is still unequipped to handle its enormous task.

Hopefully, this hearing will serve as an opportunity for Chair-
man Nord to more emphatically convey what is clear to me: The
CPSC is an agency in distress and not meeting its mission. I be-
lieve it is due to several things, one of which is too few resources
and not enough regulatory authority.

Chairman Nord, as head of the CPSC, should be the one who is
in the best position to see the shortcomings with her distressed
agency, but unfortunately this has not been the case. In a Senate
hearing, Chairman Nord was pressed on what resources the CPSC
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needed to function properly, and she was noncommittal, saying the
job could be done by the President’s budget. I flatly disagree.

According to internal records obtained by The Washington Post,
Chairman Nord, as well as her predecessor, traveled at the expense
of the toy, appliance and children’s furniture industries and others
that her agency is charged with regulating. This includes trips
sponsored by lobbying groups and lawyers representing the makers
of products linked to consumer hazards. Chairman Nord has point-
ed out that this falls within the Federal guidelines. These guide-
lines that she cites also state that agencies must avoid the appear-
ance of impropriety. In my mind, travel paid by the very companies
an agency is charged with regulating does not meet this standard.

A great deal needs to be done to make sure that what goes on
our store shelves are safe and that Americans can trust that the
toys they bring home for their children to play with are safe. I ap-
plaud this committee’s work on this issue and look forward to a
markup as soon as possible on this important bill.

And I yield back the remainder of my time.

Mr. RusH. The Chair thanks the gentlelady.

Any other statements for the record will be accepted at this time.

[The prepared statement of Mr. Fossella follows:]

PREPARED STATEMENT OF HON. VITO FOSSELLA, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF NEW YORK

Today’s hearing provides an important opportunity for Congress to examine the
health-related impacts on children who are exposed to excessive levels of lead as
well as recently introduced bipartisan legislation from the chairman and ranking
members of both the full and subcommittee. As we have all read in various news
publications over the last several months, children’s products, typically toys and
jewelry imported from China, have contained unsafe levels of lead or lead paint,
putting our children at great risk.

I would like to thank Chairman Rush and Ranking Member Stearns for the op-
portunity to speak at this hearing this morning. I would also like to thank each of
the panelists who have agreed to testify before the subcommittee this morning. I
believe the safety of our children is one the highest priorities Congress must adhere
to. I personally have three young children and being a parent, I want to know that
the toys my children are playing with and the jewelry my 4-year old daughter is
wearing is going to be safe and not contain unsafe levels of lead. It is my firm belief
that parents should feel safe when purchasing toys and jewelry for their children,
yet I come to this hearing today wondering if they can be assured of just that. I
ask each of you this one question today: How can we assure parents that the prod-
ucts they are purchasing for their children are safe?

In testimony before this subcommittee in early June, the acting chairman of the
Consumer Product Safety Commission detailed her recent meeting with Chinese of-
ficials to discuss the safety of consumer products imported from their country. Rec-
ommendations were made regarding initiatives the Chinese could take independ-
ently and in conjunction with the CPSC. However, with the alarmingly high rate
of recalls of such products from China, coupled with the recent headlines, the public
has a right to know in greater detail the nature and depth of the problem as well
as potential risks of other consumer products imported from China.

The recent headlines about the safety of Chinese manufactured products hit home
in Staten Island in early June when two of my constituents were hospitalized after
using contaminated toothpaste made in China. The toothpaste, manufactured under
a counterfeit Colgate label, contained a harmful chemical commonly used in anti-
freeze. This instance, coupled with the toy recall, raises continued red flags as to
the safety of the products we are importing from our second largest trading partner.
These two instances highlight a possible pattern and warrant a full and comprehen-
sive examination by the U.S. Congress.

There have been several pieces of legislation introduced in both the House and
Senate. I am happy the recent House introduced version that we will be discussing
in great detail today is bipartisan. I remain hopeful that the testimony and ques-
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tions today will provide us with additional opportunities and ideas on how to poten-
tially improve this legislation even further.

While the CPSC may be a small agency, its size should not diminish how impor-
tant their role is in protecting the American people. The staff at the CPSC are dedi-
cated to providing this service in the most efficient and effective approach. If an op-
portunity to improve upon their effectiveness is available, Congress should pursue
these opportunities with an open mind and with one main goal in mind: protecting
the American people in the best possible manner.

I look forward to working with this committee, the CPSC and manufacturers from
across the spectrum to pursue the kind of reforms that will direct the focus on what
matters most and that is the safety of our children. Again, I would like to thank
the Chairman and Ranking Member for this opportunity today and I look forward
to hearing the testimony of our panelists.

Mr. RusH. Now the Chair and the committee welcomes panel No.
1.

Panel No. 1 is composed of the Honorable Nancy A. Nord, the
Acting Chairman of the Consumer Product Safety Commission.
Chairman Nord was appointed as a Republican member to the
Consumer Product Safety Commission in 2005 to a term that ex-
pires in 2012. She has served as CPSC’s Acting Chairman since
July 2006.

The committee also welcomes the Honorable Thomas H. Moore,
the Commissioner of the Consumer Product Safety Commission.
Commissioner Moore began service on the CPSC in 1995 as a
Democratic appointee. He is currently serving his third term,
which expires in 2010.

The Chair welcomes our witnesses today.

And you are recognized, beginning with Chairman Nord, for 5
minutes for opening statements.

STATEMENT OF NANCY A. NORD, ACTING CHAIRMAN,
CONSUMER PRODUCT SAFETY COMMISSION

Ms. NORD. Thank you, Mr. Chairman, Congressman Stearns and
members of the subcommittee.

Mr. Chairman, you have requested that I appear here today to
give you my views on H.R. 4040, and I want to be very clear, and
I will only state my views, because I certainly do not want to get
in trouble with you.

You and your staff, as well as Congressman Stearns, Chairman
Dingell, Ranking Member Barton and 45 other co-sponsors of the
bill, have worked hard to draft and introduce a thoughtful bill that
takes into account both the enforcement needs of the agency and
the realities of the modern consumer marketplace. On balance, I
believe the bill will be a win for consumers and should give us the
additional enforcement tools we need to expand our ability to keep
unsafe products out of the stream of commerce.

With respect to the specifics of the bill, I very much appreciate
the fact that H.R. 4040 has adopted in whole or in large measure
several of my legislative recommendations from this past July
when I submitted to you my PRISM proposal. Of particular impor-
tance to enhancing the mission of the agency are an overdue prohi-
bition on the sale of recalled products

Mr. RusH. Would you pull the mike closer to you, please?
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Ms. NORD. Of course—an increase in our statutory penalty cap,
asset forfeiture as a criminal enforcement option, among other
things.

There are other provisions in the bill, notably the section dealing
with lead and children’s products, and I understand that these may
be evolving. And I have directed the CPSC staff to continue to pro-
vide technical expertise and input on that and any other section of
the bill that you would like.

But, as I said, this bill represents a significant, positive step for-
ward for consumer product safety; and I appreciate all the leaders
in this committee who have brought it forward on a bipartisan
basis.

Mr. Chairman, with my remaining time and with your indul-
gence, I would like to clear the air about a few things that have
been the focus of a good deal of media attention of late.

First, with respect to toys, the number of toy recalls has not in
fact skyrocketed, as I have seen reported in the media. For the fis-
cal year ending September 30, we had 61 recalls of toys, 19 of
which were for violations of the statutory ban on lead paint. The
year before, we had 40 recalls, three of which were for violations
of the lead paint ban. The increase in lead recalls has been driven
by this agency insisting that the laws be enforced. We all take toy
safety issues very seriously, especially with respect to lead, and toy
companies at our insistence have searched their existing inven-
tories for even the slightest evidence of a violation. But I believe
that we are starting to turn the corner on the lead paint issue.
Does that mean we will never find a violation again? Probably not.
But our enforcement activities and the media attention to this
issue have made the number of violations that we expect to see far
less likely.

Second, let me please lay to rest once and for all the myth that
has been perpetuated by the media that we have only one toy test-
er. We do not. In fact, we have a number of staff in our laboratory
who are charged as a primary or significant part of their respon-
sibilities with the testing of toys for small parts, for lead and for
the other elements of our toy standards. We have at least another
60 field personnel who as a part of their routine responsibilities
test toys for violations.

And, finally, because Representative DeGette and Representative
Hooley have raised the issue of travel, I do want to address it.

I have taken three trips that have been called into question by
the Washington Post. Two are to toy industry conferences where I
and CPSC staff educated toy manufacturers and importers about
our various toy standards in an effort to increase compliance with
those standards. Our direct travel expenses were paid by the Toy
Industry Association. This practice, while it has not been common
for me, is a legal and common practice throughout the Federal Gov-
ernment and one that has been in place at the CPSC for the last
20 years, long before I came to the Commission.

I, my colleague, CPSC staff members, including those on Chair-
man Brown’s staff, have done such travel for two simple reasons,
first, to further the mission of the CPSC to reduce the likelihood
that unsafe products will enter the marketplace. The second rea-
son, quite frankly, is that, faced by limited enforcement dollars,
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Mr. Chairman, I would much rather spend $900 on paying for more
testing of toys and more resources at our laboratory than I would
on airfare and a hotel to go to present our toy standards at an in-
dustry conference. If others disagree with that position, then I re-
spect their opinion, but they are not necessarily in the same posi-
tiolrll as I am of having to make these kinds of resource allocation
calls.

I have asked for both an internal and external investigation of
our practice in accordance with Federal law and regulations, and
I wait and will abide by the determinations that come out of that
review. And I will, of course, adhere to any change in Federal law
that Congress sees fit to make.

In conclusion, those of us at the CPSC are working hard every
day to find and remove unsafe products from the marketplace, to
respond to consumer complaints, to establish product safety stand-
ardlrsl and to educate the public. The product that Congress came up
with——

Mr. RusH. Madam Chairwoman, would you please bring your re-
marks to a conclusion?

Ms. NORD. I would be happy to conclude by saying to you, sir,
that the product that you came up with in 1972 is essentially
sound, but it could work better. I appreciate and welcome your ef-
forts to make it work better, and I look forward to working with
this committee. Thank you.

Mr. RusH. Thank you.

[The prepared statement of Ms. Nord follows:]

STATEMENT OF NANCY A. NORD

Good Morning Mr. Chairman, Congressman Stearns, and members of the com-
mittee.

Thank you for inviting me to testify this morning on H.R. 4040, the Consumer
Product Safety Modernization Act of 2007, which was introduced last week to mod-
?gfl’lgg )the governing statutes of the U.S. Consumer Product Safety Commission

I want to begin by congratulating the Committee on the open and bipartisan de-
liberative process that has resulted in a bill that is focused on CPSC’s core mission
of improving the safety of consumer products for American families.

As Acting Chairman of the CPSC, I have appreciated your staff's engagement of
the professional staff at my agency in developing this legislation, as well as previous
consumer product legislation that was reported from this Committee and subse-
quently approved by the full House of Representatives last month. Though the
CPSC is a small agency, we are fortunate to have a staff of dedicated career civil
servants who are skilled in an impressive array of legal, technical and scientific dis-
ciplines. They are doing an outstanding job for the American people, and I am
pleased to see their expertise reflected in your legislation.

I also want to thank the committee for including in this bill a number of the pro-
posals that I submitted to Congress earlier this year to strengthen the CPSC’s abil-
ity to reduce hazards associated with consumer products. I note, for example, that
Section 204 of your bill includes my proposal to speed agency rulemaking by giving
the CPSC the option to employ either two-part or three-part rulemaking under all
of our statutes. This change will make our regulatory process more streamlined, effi-
cient and effective, and I thank the Committee for accepting it.

Additionally, section 208 includes my proposals to clarify that the Commission is
the final arbiter in deciding whether a company’s recall remedy should be a refund,
a repair or a replacement and to empower the Commission to take further corrective
actions if consumers are not protected by the original plan. I also appreciate that
the Committee has included in the bill my proposals to prohibit the sale of recalled
products and prohibit stockpiling under all of the statutes that the CPSC enforces.

The legislation also includes a more than five-fold increase in the cap on CPSC’s
civil penalties. That provision passed the House of Representatives by voice vote last
month, and I am pleased to see it included in this comprehensive bill. This is a rea-
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soned approach to increasing the agency’s civil penalties and strengthening the
agency’s hand, without forcing the CPSC to respond to a flood of new litigation and
drain our limited resources that could otherwise be used to hire more scientists and
more safety inspectors.

With regard to the lead provision, I appreciate that the Committee is moving to-
ward a stronger standard, and I look forward to continuing discussions on that pro-
vision between your staff and technical experts here at the CPSC to assist you in
achieving that goal.

As you well know, CPSC’s statutes have not been updated by Congress since
1990. Clearly, the dynamics of the marketplace have changed dramatically over
these years. New technologies have emerged, and continue to emerge, in creating
and manufacturing products. Electronic technologies have changed the way that
consumers shop and purchase goods and the way that the public receives informa-
tion. Perhaps the most significant change is that most of America’s consumer prod-
ucts now come from overseas.

So it is important that the Committee is moving forward to modernize this agen-
cy, but it is also important to recognize that the legislative foundation on which the
CPSC was built is a fundamentally strong one. No small amount of work went into
the crafting of the original legislation that created the CPSC in 1972. The National
Commission on Product Safety worked for three years before presenting its findings
to the Congress in 1970, and the Interstate and Foreign Commerce Committee, as
this committee was then known, held thirteen days of hearings and ten executive
sessions, including joint sessions by the conference committee.

I would note Chairman Dingell’s key role in authoring and enacting this legisla-
tion that established an agency that has served the public well. We are proud of
our thirty-four year record of achievement of reducing deaths and injuries and help-
ing to protect the American public from consumer product hazards—a successful
record that I have outlined on numerous previous occasions this year in testimony
before your Committee.

The core mission of the CPSC is to protect the public from unreasonable risks of
injury and death associated with more than 15,000 types of consumer products
under the agency’s jurisdiction. We fulfill this mission by enforcing our governing
statutes, including the Consumer Product Safety Act (CPSA), the Federal Haz-
ardous Substances Act (FHSA), the Flammable Fabrics Act (FFA), and the Poison
Prevention Packaging Act (PPPA).

Since being appointed to the Commission two years ago, and subsequently becom-
ing Acting Chairman last year, I have closely studied, enforced and directed the im-
plementation of these statutes. Based on my study of our statutes and this working
experience, earlier this year I submitted to Congress a comprehensive list of legisla-
tive proposals known as the Product Recall, Information and Safety Modernization
Act, or PRISM.

As Acting Chairman, I believed that it was important for me to be proactive and
come forward to Congress with my ideas to strengthen the Commission’s hand in
enforcing our laws and protecting the American public from unsafe products. As
mentioned earlier, I am pleased to see that a number of the proposals I advocated
at that time are included in your bill.

In that spirit of being pro-active and advocating change, I would like to take ad-
vantage of this opportunity to ask the Committee for additional powers that were
included in PRISM but are not included in the legislation at this point.

First of all, I proposed in PRISM that the CPSC be granted authority to promul-
gate regulations for the efficient enforcement of any statute it administers, just as
we can now do under the FHSA. This would clarify that the Commission can issue
enforcement regulations in addition to consumer product safety standards under any
of our statutes where warranted to carry out our mission.

Another proposal that I would encourage the Committee to consider further is to
extend the existing certification requirement under Section 14 of the CPSA to all
statutes administered by the Commission. This would avoid confusion among the
disparate certification and labeling provisions of the CPSA, FHSA, FFA and PPPA.

I believe that these changes would strengthen the Commission’s hand, and I hope
that the Committee will take a close look at them as we move forward.

Mr. Chairman and Mr. Stearns, I again want to commend your leadership in
crafting legislation that recognizes the importance of CPSC’s core safety mission and
strengthens our ability to achieve that mission. It is clear that much hard work
went into developing this important legislation. It respects the important founda-
tions of the CPSC while at the same time addressing the challenges of the 21st Cen-
tﬁry marketplace that our aggressive enforcement activities have exposed, especially
this year.
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I look forward to continuing to work cooperatively with the Committee as your
bill proceeds through the legislative process, and I am pleased to answer your ques-
tions.

Mr. RusH. Commissioner Moore, welcome again and, please, you
have 5 minutes for an opening statement.

STATEMENT OF THOMAS H. MOORE, COMMISSIONER,
CONSUMER PRODUCT SAFETY COMMISSION

Mr. MOORE. Thank you very much. Mr. Chairman, Mr. Ranking
Member and members of the subcommittee, I appreciate the oppor-
tunity to appear before you today to provide testimony on H.R.
4040, legislation to establish consumer product safety standards
and other safety requirements for children’s products and to reau-
thorize and modernize the Consumer Product Safety Commission.

As the members of this subcommittee know, the U.S. Consumer
Product Safety Commission needs help. It needs additional re-
sources, more staff and greater authority to protect consumers from
potential product hazards. And you have responded positively. I am
extremely gratified by the authorization levels in the bill and by
the bill’s clear acknowledgement that consumer product safety
must remain an important Federal Government function.

This bill recognizes that it will take time for the agency to re-
build. We cannot do it overnight. The downsizing and dismantling
of the agency has been going on for a while, so I ask you to be pa-
tient with all of us at the agency as we rebuild our staff expertise
and, with your strong support, refocus our efforts on providing a
greater level of product safety with the increased capabilities this
bill would give us.

We have lost many experienced and talented people in the last
few years, people who knew instinctively when they saw a product
whether it was badly designed or if it was just a plain bad idea
from a safety standpoint. We have increased our information tech-
nology spending as a way to compensate for the reduction in the
size of our staff, but no computer that I am aware of can look at
a product and know that it should be removed from the market-
place. Only experienced, trained people can do that.

The real backbone of the agency is its staff, our toxicologists, our
pharmacologists, our mechanical engineers, our human factors spe-
cialists, our chemists, our investigators and, yes, even our lawyers.
We need to retain our current employees and recruit additional
staff. They are the key to the agency fulfilling its role as protector
and enforcer. This bill will allow us to rebuild our staff and should
send a signal to current employees that the agency will be around
for a long time and that they should stay and rebuild with us.

There has been much attention paid lately to recalls of important
products, and rightly so. The Commission currently has no full-
time presence at any port and little or no presence at several of the
major ports. We currently inspect less than 1 percent, less than 1
percent, of the products under our jurisdiction that come into this
country. This is not quite as bad as it sounds because we do tar-
geted surveillance. That is, we look for specific products and for
specific importers that we know from past experience to be prob-
lematic.
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I do not know what percentage of all potentially problematic
products we inspect, but it is still probably a fairly small number.
We will, I am afraid, always be at a disadvantage in policing this
huge import market. But with more people at the ports, more peo-
ple scrutinizing products at retail outlets and the manufacturing
plants and with more people at headquarters and in our laboratory
analyzing products and employing stronger enforcement tools to re-
quire recalls in a more timely fashion, we can do a better job of
keeping hazardous products out of the marketplace before they
calilise injuries, than our current resources and authority permit us
to do so.

We tend to take the safety of our products, and the Commission’s
role in that, for granted until a tragedy occurs. The real tragedy
would be not to take advantage of the opportunity we now have to
make the Commission stronger.

I understand that this legislation will go through changes as it
moves through the legislative process, but it is a very good founda-
tion on which to build. Your bill sends the message that the Amer-
ican public wants to hear, that you will not permit the Commission
to wither on the vine. You will reverse the downsizing trend of re-
cent years, and you will give the agency the enforcement tools it
needs to aggressively fight to protect America’s consumers.

Thank you for providing me with this opportunity to appear be-
fore you, and I will address questions you may have. Thank you.

[The prepared statement of Mr. Moore follows:]

STATEMENT OF THOMAS H. MOORE

Mr. Chairman, Mr. Ranking Member, and members of the subcommittee, I appre-
ciate the opportunity to appear before you today to provide testimony on H.R. 4040,
legislation to establish consumer product safety standards and other safety require-
ments for children’s products and to reauthorize and modernize the Consumer Prod-
uct Safety Commission.

As the members of this subcommittee know, the U.S. Consumer Product Safety
Commission needs help. It needs additional resources, more staff and greater au-
thority to protect consumers from potential product hazards. And you have re-
sponded. I am extremely gratified by the authorization levels in this bill and by the
bill’s clear acknowledgment that consumer product safety must remain an important
Federal Government function.

The bill recognizes that it will take time for the agency to rebuild. We cannot do
it overnight. The downsizing and dismantling of the agency has been going on for
a while, so I ask you to be patient with all of us at the agency as we rebuild our
staff expertise and, with your strong support, refocus our efforts on providing a
greater level of product safety with the increased capabilities this bill will give us.

We have lost many experienced and talented people in the last few years—people
who knew instinctively when they saw a product whether it was badly designed or
if it was just plain a bad idea from a safety standpoint. We have increased our infor-
mation technology spending as a way to compensate for the reduction in the size
of our staff, but no computer that I am aware of can look at a product and know
that it should be removed from the marketplace. Only experienced, trained people
can do that. The real backbone of the agency is its staff: our toxicologists, our phar-
macologists, our mechanical engineers, our human factors specialists, our chemists,
our investigators and yes, even our lawyers. We need to retain our current employ-
ees and recruit additional staff. They are the key to the agency’s ability to fulfill
its role as protector and enforcer. This bill will allow us to rebuild our staff and
should send a signal to current employees that the agency will be around for a long
time and that they should stay and rebuild with us.

There has been much focus on recalled imported products lately and rightly so.
The Commission currently has no full-time presence at any port and little or no
presence at several of the major ports. We currently inspect less than 1% of the
products under our jurisdiction that come into this country. This is not quite as bad
as it sounds because we do targeted surveillance; that is, we look for specific prod-
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ucts and for specific importers that we know from past experience to be problematic.
I do not know what percentage of all problematic products we inspect, but it is still
probably a fairly small number. We will, I am afraid, always be at a disadvantage
in policing this huge import market. But with more people: at the ports; more people
scrutinizing products at retail outlets and in manufacturing plants; and with more
people at headquarters and at our laboratory, analyzing products and employing
stronger enforcement tools to require recalls in a more timely fashion, we can do
a better job of keeping hazardous products out of the marketplace before they cause
injuries, than our current resources and authority permit us to do.

We tend to take the safety of our products, and the Commission’s role in that,
for granted until a tragedy occurs. The real tragedy would be not to take advantage
of the opportunity we now have to make the Commission stronger. Your bill sends
the message that the American public wants to hear—that you will not permit the
Commission to wither on the vine; you will reverse the downsizing trend of recent
years and you will give the agency the enforcement tools it needs to aggressively
fight to protect America’s consumers.

I understand that the legislation will go through changes as it moves through the
legislative process, but it is a very good foundation on which to build. My staff and
I have not had the opportunity to review the bill’s provisions as carefully as I would
like, thus the comments below are somewhat general in nature. My staff will be con-
ferring with the subcommittee staff and may provide them with more detailed com-
ments on some sections of the bill after we have reviewed them more thoroughly,
including timing requirements and issues of prioritization.

SECTION BY SECTION COMMENTS OF H.R.4040

Section 101. Ban on Children’s Products Containing Lead.

I have been on record for some time as stating that I hoped Congress would take
up the issue of lead in children’s products because the statutory constraints under
which the Commission labors are too stringent when it comes to something as clear-
ly toxic to our children as lead. Personally I do not think there should be any lead
in children’s products and I hope one day we are as amazed that there was ever
a time that these products contained lead as we are now when we remember that
water coolers were once lined with lead. This bill’s aim is to get the amount of lead
down to the lowest level possible and I certainly support that goal.

Section 102. Mandatory Third-Party Testing for Certain Children’s Products.

I support mandatory third-party testing and certification of children’s products,
especially of products intended for younger children. I am inclined to agree that the
laboratory should not be controlled by the manufacturer or private labeler, but
would also consider a provision that would allow manufacturer-owned labs to do
testing unless and until such time as we had reason to believe their test results
were not accurate.

Section 103. Tracking Labels for Children’s Products.

I support having identifying marks on products and product packaging that help
manufacturers, retailers, consumers and the Commission to identify when and
where a product was made. I would like eventually to see this on all products so
that in the event of a recall, the Commission has a tool to more clearly identify
which products should be subject to it.

Section 104. Standards and Consumer Registration of Durable Nursery Products.

We know that direct notice to consumers from a product manufacturer about a
recall is the most effective form of notice; therefore, I support requiring product reg-
istration card notification.

Section 105. Labeling Requirement for Certain Internet and Catalogue Adver-
tising of Toys and Games.

I support this provision. As more and more products are purchased through a
catalogue or over the Internet without the buyer ever viewing the actual product,
the effectiveness of our labeling rules becomes more and more diminished. This
would rectify that problem.

Section 201. Reauthorization of the Commission.

I support substantial increases in the Commission’s appropriations, and these au-
thorization figures will provide the basis for that through 2011. I also support a con-
gressional appropriation to modernize and re-equip our laboratory.

Section 202. Structure and Quorum.

I support both an extension of the Commission’s quorum and the gradual increase
in the number of Commissioners, back to the five that were originally funded.

Section 203. Submission of Copy of Certain Documents to Congress.
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I support Congress receiving a copy of our initial annual budget submission to the
Office of Management and Budget. I believe it will provide Congress with the infor-
mation it needs to better analyze the President’s budget request.

Section 204. Expedited Rulemaking.

I support giving the Commission the authority to use, in its discretion, two-step
rulemaking instead of the longer three-step rulemaking process. I would expect the
two-step procedure to be used on more routine matters and not, for example when
the Commission is taking on an issue of which it has little knowledge or experience.

Section 205. Public Disclosure of Information.

I am on record as supporting the elimination of section 6(b) of the CPSA, which
has the effect of keeping a great deal of product specific safety information secret.
While the provisions of this bill do not go as far as I would like, they are a step
in the right direction.

Section 206. Prohibition of Stockpiling Under Other Commission-Enforced Stat-
utes.

I support extending the stockpiling provisions to our other statutes.

Section 207. Notification of Noncompliance with Any Commission-Enforced Stat-
ute.

I support explicitly extending the reporting requirements of section 15 (b) of the
CPSA to the other statutes the Commission enforces.

Section 208. Corrective Action Plans.

I support giving the Commission the final say as to whether a proposed corrective
action plan will adequately protect consumers.

Section 209. Website Notice, Notice to Third Party Internet Sellers, and Radio and
Television Notice.

I support the enhanced recall notice provisions of this section.

Section 210. Identification of Manufacturer, Importers, Retailers, and Distribu-
tors.

I support requiring everyone in the product supply chain to know who they are
dealing with and to supply that information to the Commission upon request.

Section 211. Export of Recalled and Non-Conforming Products.

I have urged Congress to reexamine our export policy. I believe a policy that rec-
ognizes that we can only expect other countries to protect our consumers from their
exports, if we are willing to make the same commitment by not sending them prod-
ucts that could harm their consumers. I believe this section does that.

Section 212. Prohibition on Sale of Recalled Products.

I support prohibiting the sale of recalled products.

Section 213. Increased Civil Penalty.

I have long supported the removal of any upper limit on civil penalties because
I think the types of products we regulate and the different and multiple types of
violations that are possible under our statutes, as well as the circumstances that
contribute to those violations, are so disparate that we need maximum flexibility to
fine companies who violate our requirements. Our statutes list various factors we
must take into account in determining the amount of the penalty and those are
what we should look to in structuring penalty amounts not an arbitrary ceiling that
has no relationship to the facts of the violation(s). But, if there must be a cap, an
increase is extremely welcome, though I would urge a higher one.

Section 214. Criminal penalties to include asset forfeiture.

I support this provision to give us the additional penalty of asset forfeiture for
criminal violations of our statutes.

Section 215. Sharing of Information with Federal, State, Local, and Foreign Gov-
ernment Agencies.

I support this information-sharing provision.

This comprehensive legislative package introduced by Congressman Bobby L.
Rush and Congressman Cliff Stearns, with Energy and Commerce Committee
Chairman John Dingell and Ranking Member Joe Barton, is a big step in strength-
ening and restoring confidence in the U.S. Consumer Product Safety Commission.

It 1s very important that in whatever we do collectively—through efforts by the
administration, by Congress and by the Commission—to address the most recent
problems facing the Commission, that we send the clear, unequivocal message to
manufacturers, importers and retailers who sell products in this country that
present a risk of injury to consumers that their actions are unacceptable and that
they will be held accountable. This legislation will give us more resources and addi-
tional enforcement tools. It will then be up to the Commission to use them to make
the marketplace a safer place for American consumers.
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Mr. RusH. The Chair thanks both of the witnesses. The Chair
recognizes himself for 5 minutes of questioning of witnesses.

Commissioner Moore, if you had one overriding relevant key
wish as it relates to this bill, what would be the one thing that you
think that would make the most difference at the CPSC?

Mr. MOORE. At this point, the increased funding reflected in the
authorization numbers is by far the most important provision. We
have to stop the bleeding at the Commission and reverse the trend
that has cost us so many valuable employees.

Aside from funding, what are the most important provisions? The
provision banning lead I think in children’s products above a cer-
tain level has to be a priority. As well, the increase in the civil pen-
alty cap, which is a reflection of how important we think product
safety is in this country.

Mr. RusH. Chairman Nord, do you agree with Commissioner
Moore that CPSC needs the resources that this bill authorizes?

Ms. NORD. I wholeheartedly agree and would like to see more re-
sources for the agency.

In addition to the things that Commissioner Moore listed, I
would also add that a very, very useful addition to this legislation
would be certification authority across the board for all the statutes
that we implement. I think that one additional statutory tool would
go such a long way to giving us an ability to more easily flag prod-
ucts that may be in violation of our standard, and I would strongly
urge you to include that as you mark up this legislation.

Mr. RusH. Would you explain in more detail how this certifi-
cation process would work?

Ms. NORD. Surely. I believe it would be a very useful tool to re-
quire that all product sellers certify to us that they are in compli-
ance with applicable safety standards and regulations. That would
give us a key to look at as products come into the country and as
they are being sold throughout the marketplace.

Mr. RusH. With the H.R. 4040’s proposed changes to section 6(b),
would this CPSC be issuing more alerts more quickly about unsafe
products? In other words, would you use it to strengthen health
and safety exception in more circumstances if this bill were to be-
come law?

Ms. NorD. Well, I was pleased to see the way that the committee
approached section 6(b) because it really does modernize it in a
way that I think is very, very useful.

With respect to safety alerts, obviously, we address these issues
on a case-by-case basis; and I want to make sure that if we see a
problem, that we have have the tools to respond. So I am pleased
to see what you have done with 6(b).

Mr. RusH. Would you address the concern that has been voiced
by the CPSC about the fear of litigation? Why was the CPSC so
afraid of litigation that it would inhibit getting information out to
the public? What was the concern there?

Ms. NORD. You mean with respect to 6(b)?

Mr. RusH. Right.

Ms. NORD. Section 6(b) put in place a prohibition on the release
of information without first making an inquiry as to whether it is
fair and accurate. And the problem is that that inquiry needed to
be done in a 30-day time frame going back to the manufacturer.
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What you have done is cut that time frame in half, and you have
also indicated that and make very clear

Mr. RusH. What I am concerned about is it would seem to me
that there was a real deep-seated fear at the CPSC about court—
my time is up, but I will ask you that a little later.

Ms. NoOrD. Thank you.

Mr. RusH. The Chair recognizes the ranking member, Mr.
Stearns.

Mr. STEARNS. Thank you, Mr. Chairman.

Chairman Nord, I guess the question is that the press, most no-
tably the New York Times, have claimed that you oppose new au-
thority for the CPSC. I think it is true, and I would like you to con-
firm this, that you actually had proposed new authorities for the
Commission?

Ms. NORD. Yes, I have. Back in July of this year I sent to both
bodies a legislative proposal that contained no fewer than 40 dif-
ferent suggestions for changes in our statute.

Mr. STEARNS. So that clears up the New York Times saying that
you actually oppose new authority. You have 40 new ones that you
have proposed.

I would like you to also talk about this letter that I mention in
my opening statement, these 5 pages. You are an attorney. You
have the opportunity to respond to a Senate bill that is being pro-
posed, not voted on. You are just saying, as an attorney, as chair-
woman of the CPSC, I would like to make known to you some of
my comments; and these are very detailed comments you have in
this 5 pages of letter. I thought I would give you an opportunity
to explain your thoughts about it and your goals in sending it, be-
cause I think it is been misconstrued on one side of the aisle and
misconstrued in the press.

Ms. NORD. Yes, thank you so much, Congressman Stearns.

At the hearing on this legislation, the chairman made very clear
that he welcomed input from——

Mr. STEARNS. The chairman being?

Ms. NORD. The Senate subcommittee chairman—made very clear
that he welcomed input from all quarters on the legislation.

I sat down and met with the Senate majority staff for well over
2 hours and after that meeting indicated to them that I would be
following up. That letter is my follow-up. I felt I had an obligation
to state to the members of the committee my concerns about the
legislation and where I thought improvements could be made.

If you read that letter, you will see that I reference legislative
changes that I was suggesting that were forwarded along with that
letter. I felt that as a public official it is my obligation to talk to
the Senate about

Mr. STEARNS. I think it would be a dereliction of your duty if you
didn’t talk about the penalty cap increases that you specified in
here, your criminal penalties that you went into, the whistleblower
protection. Sometimes people would dwell on one sentence of this
five-page, detailed, lawyerly written letter, but I think you have a
fiduciary responsibility in your position to do that.

Ms. NORD. Well, my concern, and the portrait I wanted to convey
to the Senate, was, while there were a number of things that were
very helpful in the Senate bill, there were some things that were
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of concern and that might take us away from our core safety mis-
sion.

In addition, there were a number of new rulemaking require-
ments being imposed under a very tight time frame; and, frankly,
we would not have had the resources to comply with the legisla-
tion.

Mr. STEARNS. One thing I read in the newspapers, they say that
there is only one toy tester at CPSC. And you have cleared this up
before this hearing, and I thought for one more time for the record,
is there only one toy tester at CPSC?

Ms. NORD. No, there are a number of people on our staff that
have the responsibility to test toys.

Mr. STEARNS. Including independent testers, there are 60 testers
in the field. So let us make sure that people don’t think that there
is one person sitting there as the avalanche of toys come from
China.

The other thing that keeps coming up is there are more recalls,
so that means there is more danger. You know, one way to think
of this is that because there is more notification from the CPSC
there is a possibility it is working, the system is working better.
Has anyone died this year from lead contamination in toys?

Ms. NORD. I am not aware of any deaths. But, of course, with re-
spect to lead contamination it is cumulative, so we don’t want to
see lead in any product, and we are working very hard to keep it
out.

Mr. STEARNS. But can we determine over the last 50 years any
death that has been attributable to lead content in their—I mean,
where do we get this idea that—I mean, we know that it is an ac-
cumulation, and we know that it is bad. But the idea that we are
notifying and we are meeting a standard, I guess is there a crisis
like some people seem to think?

Ms. NORD. Well, crisis or no, the statute is the statute, the law
is the law, and I am absolutely determined that the lead paint ban
is going to be met. And that is why we have had these 19 recalls
over the last summer.

Sir, with respect to the comment of why are recalls bad or esca-
lating, we did 5 or 6 more recalls this year than we did last year.

Mr. STEARNS. That might be a possibility that the system is
working?

Ms. NORrD. Well, we work in a system that requires us to respond
after things have been put on the market. That is the regulatory
structure that Congress imposed on us. So we go into the market-
place, and we police the marketplace. And one of our tools is to do
recalls, and we do do them.

Mr. STEARNS. Thank you, Mr. Chairman.

Mr. RusH. The Chair has a special request from the ranking
member. He has got to leave, and the Chair would ask the indul-
gence of the full committee chairman to allow—he has got to leave,
also. I want to thank the chairman.

The Chair now recognizes the ranking member of the full com-
mittee, Mr. Barton, for 5 minutes.

Mr. BARTON. I want to thank you, Mr. Rush, Ms. Schakowsky
and Mr. Dingell for letting me go out of order. I have an appoint-
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ment that has been waiting for about 20 minutes, so I appreciate
that.

I am going to be very straightforward. I am going to ask the
chairman and the commissioner the same question. I just want to
go through the bill very quickly and make sure that you all are in
agreement on adopting the Federal standard on lead. Are you all
both in favor of that, that is in the bill?

Ms. NORD. In theory. I mean, yes, in general theory, of course.

Mr. BARTON. And you, Mr. Moore?

Mr. MOORE. Yes.

Mr. BARTON. The requirement for mandatory independent third-
party testing and certification, are both of you all supportive of
that?

Mr. MOORE. I don’t have any problems with it.

Ms. NORD. I think third-party independent testing is always a
very good practice.

Mr. BARTON. All right. What about the requirement Ms.
Schakowsky has insisted upon that requires tracking labels for
children’s products to identify specific models and sources to aid re-
calls? Are you all supportive of that?

Ms. NORD. As long as we have regulatory authority to make that
work.

Mr. BARTON. And you, Mr. Moore?

Mr. MOORE. Yes.

Mr. BARTON. What about the mandatory safety warnings for
choking and other hazards for Internet and catalogue sales for
small balls, balloons and other small parts that currently require
such labels?

Ms. NORD. I think warning people who buy products in those al-
ternative modes is very useful. I think, though, that we should be
thinking a little bit more expansively about how we deal with
Internet sales.

Mr. BARTON. What about you, Mr. Moore?

Mr. MOORE. Yes, they should be warned.

Mr. BARTON. So that is a minimum?

Mr. MOORE. Yes, at a minimum.

Mr. BARTON. That might be something you might want to
strengthen then, is that fair to say?

Mr. MOORE. That is fair enough.

Mr. BARTON. What about the mandatory safety standards for the
nursery products—cribs, high chairs, things like that?

Ms. NORD. Again, we need to do it under the rulemaking provi-
sions of the statute.

Mr. BARTON. And you, Commissioner Moore?

Mr. MooORE. Well, I would like to review that again in terms of
the standards. But certainly with respect to information and events
that have occurred in a recent period indicating that there are
problems out there, or there can be problems out there with cribs,
as an example. Certainly we need to find the best way to protect
families from faulty cribs and other types of faulty products.

Mr. BARTON. OK. I am living proof that children are—my son is
world class at getting out of his crib now. I mean, he can do it less
than 30 seconds. It is amazing. As soon as my back is turned, and



31

I walk out of the room—I mean, he is just like a little eel getting
out of that crib.

The bill authorizes a funding increase of $80 million in fiscal
year 2009, $90 million in 2010 and $100 million in 2011. Are those
funding increases sufficient and do the chairwoman and the com-
missioner support them?

Ms. NORD. That is fine.

Mr. MOORE. I support them. I think it is a good start.

Mr. BARTON. A good start?

Mr. MOORE. Yes.

Mr. BARTON. All right. What about restoring to the Commission
five full-time commissioners and repealing the appropriation rider
of only three commissioners?

Mr. MOORE. I am not certain about that.

Mr. BARTON. Really?

Mr. MOORE. I have to think about it, because I have worked so
long with three commissioners.

Mr. BARTON. Interesting. I thought that would be something you
all would be very supportive of.

Mr. MOORE. I don’t know yet. I would have to see how it might
work, but I am willing to test it.

Mr. BARTON. And you Commissioner?

Ms. NoORD. I have no position on this. Again, I have never worked
in a five-Commissioner structure. I will, however, refer to you to
the congressional history of that particular provision where this
committee and its counterpart in the Senate were very, very crit-
ical of the five-Commissioner structure. And so I think you might
want to be mindful of those criticisms, and if you go that route,
take them into account.

Mr. BARTON. OK. The requirement that we authorize $20 million
to modernize the CPSC testing lab?

Mr. MOORE. Absolutely.

Ms. NORD. We need a modernized laboratory.

Mr. BARTON. And the expedited rulemaking so that the CPSC
can respond more quickly to product safety concerns?

Ms. NORD. I suggested that in July.

Mr. BARTON. So you are for that?

Mr. MOORE. Yes. That is an option we ought to have, yes.

Mr. BARTON. And, finally, the prohibition on the sale and export
of recalled, banned or noncomplied products, unless the importing
country is first notified?

Ms. NORD. Again, that provision gives us regulatory authority to
implement it, so I think we can work within it. The concern that
the compliance staff of the agency has expressed is that, without
a time certain, you don’t have a trigger for when you can make a
decision. So a time certain would probably make some sense, and
there is such in existing law.

Mr. BARTON. Commissioner Moore?

Mr. MOORE. Yes. That is a provision that I did some work on,
so certainly I do support it.

Mr. BARTON. Again, thank you, Chairman Rush and Chairman
Dingell. We are going to move this bill fairly quickly. It is my un-
derstanding that we want to have a markup within the next week
or 2?
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Mr. RusH. That’s correct.

Mr. BARTON. So we need your input on these issues that we are
going to ask the stakeholders the same questions. But we are pre-
paring to move this at subcommittee and full committee. So your
personal attention to some of these issues is very timely.

Thank you again for the courtesy of letting me go out of order.

Mr. RUsH. The Chair thanks the ranking member.

The Chair recognizes the gentlelady, the Vice-Chair of the sub-
committee, Ms. Schakowsky, for 5 minutes.

Ms. SCHAKOWSKY. Thank you.

Chairman Nord, if I went to a conference on Medicare Part D,
which is the pharmaceutical portion of it, that was paid for by the
pharmaceutical companies and argued that it is because I have a
limited budget and I want to spend the money in my district, do
you think that my constituents would think that that was an ap-
propriate thing for me to do, to take the pharmaceutical company
money to travel to a conference where we were discussing things
that affected them?

Ms. NORD. I am really not going to address what your constitu-
ents would think.

Ms. SCHAKOWSKY. What do you think? What do you think?

Ms. NORD. That is a hypothetical. All I can talk to you about is
what I did.

Ms. SCHAKOWSKY. And I am making the case that it is very par-
allel. In fact, I want to quote from an ethics expert: It is never a
good idea to have your expenses paid for by a party or parties who
will be advocating on a matter before your agency. A Senate career
ethics lawyer and another Government agency required anonymity
because it was not clear to comment for the record. It is legal, but
it is clearly an abuse of discretion and exhibited, at best, enormous
insensitivity and, at worst, outward disdain for the ethical prin-
ciples of Government service.

I also note in the same article that on February you were asked
to recruit paying attendees for a meeting of lawyers who defend
manufacturers in product liability cases. In offering to pay for her
trip, Defense Research Institute lawyer Steven Coronado wrote, I
do ask that you assist in marketing by using the brochures you
have received and getting them into the hands of people that you
think might be interested in attending. And the comment of the
Project on Government Oversight called the request “creepy’.

Ms. NORD. I agree.

Ms. SCHAKOWSKY. So you didn’t respond to that?

Ms. NoRrD. Well, with respect to the DRI thing, I have no recol-
lection of anyone asking me to go out and recruit people to attend
their conference. I get lots of things in the mail, many of them I
don’t see, and I didn’t do that.

With respect to the bigger issue, the CPSC travel regulations
have been in place for 20 years.

Ms. SCHAKOWSKY. No, I heard you say that before.

Let me ask another specific question. In February, the Inter-
national Consumer Product Health and Safety Organization, a
broad-based professional group, balked at the agency’s request that
it pay for 6 Commission employees to attend its meeting in Or-
lando. They said they, too, are on a tight budget, offered to pay for
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your expenses and partial expenses for one staff member. So is it
your policy to actually recruit funding for trips for Commission
staff?

Ms. NORD. Of course not, and there was no such request.

Ms. SCHAKOWSKY. Oh, well, so we just have a difference of opin-
ion here?

Ms. NORD. No, no. It is very clear. We do not solicit those invita-
tions.

Ms. ScHAKOWSKY. Well, we will have to check back with that
agency that said that there was a request.

Ms. NorD. We will work with you on that.

Ms. ScHAKOWSKY. I will ask them as well.

Is it not true that there is one full-time employee of the CPSC,
full-time employee, who is in charge of inspecting toys, Bob, and he
is retiring?

Ms. NORD. There are a number of people.

Ms. SCHAKOWSKY. I understand. Is there one full-time employee
in charge of:

Ms. NORD. No, there are other full-time employees who test toys;
and, indeed, with respect to the employee that you have in mind,
he often does other things. That is just an inaccurate statement.
It is an urban myth that has grown up around us, and it is really,
really time that it be put to rest because it is not fair to the em-
ployee and agency.

Ms. ScHAKOWSKY. Well, if I could get a list of the full-time em-
ployees that inspect toys, that would be extremely helpful.

Ms. NORD. I would be happy to provide it.

Ms. SCHAKOWSKY. Commissioner Moore, you have asked us for
patience. And, right now, consumers are in the buying season for
toys for their children and are not feeling particularly patient right
now. In fact, I think a lot of them are deciding to go other than
for toys, for other products. How long—and I agree that the
downsizing has been going on for years. But I am just wondering
how long you think it is that it would take for the Consumer Prod-
uct Safety Commission to regain the confidence of Americans that
they could trust the products that they find, particularly for their
children? And do you think that our legislation would make a big
difference in that?

Mr. MOORE. I definitely think your legislation would make a big
difference. I wish I could tell you with some specificity in terms of
how long it might take, but we are talking about the need to de-
velop experienced people on these particular issues at the Commis-
sion. It may take 2 or 3 years to do that. But, in the meantime,
we will be working on it, and we will let the public be aware of
our work, and we will continue to look at potentially harmful prod-
ucts.

Ms. SCHAKOWSKY. Mr. Chairman, if I could ask one final ques-
tion.

Yes or no, Chairman Nord—thank you, Mr. Moore. Would you
support a travel ban of the sort paid for by companies as the FDA,
the FCC, USDA, Congress have?

Ms. NORD. That is totally up to Congress.

Ms. SCHAKOWSKY. Would you support it?

Ms. NORD. That is up to Congress.
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Ms. SCHAKOWSKY. You have commented on many provisions. It
is an easy yes or no.

Ms. NORD. If Congress wishes to do that and gives us the budget,
yes, of course I would.

Ms. ScHAKOWSKY. Thank you.

Mr. RusH. The Chair recognizes the gentleman from Texas, Mr.
Burgess.

The Chair thanks the gentleman.

The Chair now recognizes the gentlelady from Tennessee, Mrs.
Blackburn.

Mrs. BLACKBURN. Thank you so much, Mr. Chairman. I thank
you and I thank Mr. Burgess for allowing me to go ahead so I can
make my meeting.

I am going to follow up on a couple of things and just get a little
more in depth; and I thank you, Ms. Nord, for your patience with
us today.

We talked a little bit about the third-party testing, and I wanted
to know if you could tell us how many companies are using this
third-party testing, how many companies under your jurisdiction?
Can you give us a number of the number of companies that are
using this?

And the other part of this question is, as we have worked
through this process, I have wondered about the number of compa-
nies that import component parts and then do the assembly in the
U.S. Are they going through this third-party testing and can you
give us that information?

Ms. NORD. With respect to how many companies are doing third-
party independent testing today, it really depends on what kind of
product we are talking about. With respect to toys, you have seen
that grow dramatically; and, indeed, the toy industry, along with
the American National Standards Institute, have put in place an
industry-wide plan to deal with this.

Mrs. BLACKBURN. Let me stop you right there then if we don’t
have a number.

What I would like to ask you all to do—and I am not trying to
make work on this—but you have got some working groups that
have all worked on this legislation. If you can approach these
groups and give us an idea of how many companies are using the
independent testing, how many are manufacturing the component
parts, doing the assembly here, which we know there are lots of toy
companies that do that, and then give us an idea of their use of
the independent testing and then be able to let us get an idea of
how successful that has been.

I hope they are reporting the data back to you and that you have
access to some of this data. I think it would be helpful to you, and
I know it would be very helpful to us. We have discussed this issue
a lot. You have come before the committee quite a bit. And I wish
that you had that information to tell us if the companies feel like
they are successful. If they are failing to report data to you I think
we need to know that. Once we do this legislation, knowing that
that testing works is going to be more than a theory, it has got to
be more than a theory.

Ms. NorbD. Of course.

Mrs. BLACKBURN. So if you will work with us on that.
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Another thing, the $20 million to update the labs, I want you to
speak for a minute, is that sufficient? And what span of time, what
is your time line for updating these labs and employing some of the
new technologies that should yield better results, quicker turn-
arounds, et cetera?

Ms. NORD. I am hopeful that we will be able to do this in a quick
time line. We have got a proposal right now with GSA to look at
real estate solutions to our laboratory problem. If we stay where
we are, we are going to have to basically demolish it.

Mrs. BLACKBURN. Is $20 million sufficient? Your time line in
your proposal, does that cover it?

Ms. NORD. I think $20 million should do it.

Mrs. BLACKBURN. And then Section 103 of the bill, the labels—
and I think Ms. Schakowsky is the one who was talking about that,
and you mentioned you needed—if the rulemaking authority was
workable, that it would be practicable, I think was your comment
to us. And what I would like to ask you is if you would consider
this—if the Commission would consider this a new mandate? And
then for our small business manufacturers, our small toy manufac-
turers, if you look at it as an unfunded mandate in that regard.

If you would just speak to that, and if you need to get back to
me in writing, I think that is fine, too.

Ms. NorD. Well, I think the underlying intent of the provision
is very good. It is very useful to be able to track products back to
where they were manufactured. So that I am very pleased with.

But, again, I think the Commission needs the rulemaking flexi-
bility to deal with that issue and others that will come up imple-
menting this.

Mrs. BLACKBURN. So we need to put a little bit more attention
on that one is what I am hearing you say.

Section 209, to require a manufacturer to provide notice of recall
products on its Web site, to make radio and TV announcements, in-
cluding in languages other than Spanish, is there any other agency
that has had this authority or this mandate and has NHTSA done
this? Are you in new territory here or do you have something you
are going to lean on for guidance?

Ms. NORD. I am not aware of other agencies that do this to this
extent. Of course, NHTSA is dealing with a very heavily regulated
product, so it can talk to the companies.

Mrs. BLACKBURN. My time has expired, so let me cut you off.

Mr. Chairman, if I might, if counsel could provide us some guid-
ance on that Section 209, I think that might be helpful as we move
forward with our discussion; and I yield my time back. Thank you.

Ms. NorD. Thank you.

Mr. RusH. The Chair now recognizes the gentleman from Geor-
gia, Mr. Barrow.

Mr. BARROW. Thank you, Mr. Chairman.

Commissioner Nord, in church, when you want to talk to the
preacher about something delicate, you don’t tell him what you
think, you tell him what others are saying. You say, some have
said that your sermon is a little too long or some have said that
you’re not hitting this theme or that theme or some have said that
the CPSC ain’t exercising its rulemaking authority, that it has got
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rulemaking constipation somewhere along the line. I don’t know
where it is.

But some have even gone so far as to say the manufacturing
community would like to have some guidance, like to have some
standards, especially those that are complying with best practices,
our laws, domestic laws on the subject of the poisons and toxins
you are supposed to keep out of products. Some folks have said
that it would be helpful.

Now, 4040, H.R. 4040, has got a provision in there that proposes
to streamline the process for rulemaking. This is a direct follow-up
to the gentlelady from Tennessee’s comments about the rulemaking
authority. My question to you is, if this were to be adopted and the
rulemaking authority for the CPSC were to be streamlined in the
manner called for by H.R. 4040, would it actually result in any new
rules being adopted or would it result in any rules being adopted
in a more expeditious manner? Would anything change? I want to
hear from you as to whether or not that provision would actually
result in any change in the rulemaking activity of the Commission.

Ms. NORD. Well, since I recommended it, I certainly hope it will.
What I think is important is to understand how we would use this.

Mr. BARROW. Can you tell me that it will make a change?

Ms. NORD. Yes.

Mr. BARROW. How will it make a change?

Ms. NORD. It will allow us to operate more quickly, regulate more
quickly with amendments.

Mr. BARROW. I understand that as a process. What are the kinds
of things we can expect that we haven’t seen so far?

Ms. NORD. When we are doing amendments to regulations, when
we are doing technical, noncontroversial kinds of regulations, we
can do two-part rulemaking, just doing notice of proposed rule-
making and then a final rule, as opposed to the three-step rule-
making which is under our statute.

Mr. BARROW. How many instances can you think of where you
all have been unable to get things done under the current three-
step process you think you could get done under the proposed two-
step process?

Ms. NORD. Again, technical changes, amendments to rules,
things that are noncontroversial, things where we are not breaking
new territory, I think we can do that in two-step. But where we
are doing complicated and new kinds of regulations, then we
should have the option to do three-step rulemaking, because that
allows us to develop information and refine our regulatory ap-
proach to problems.

Mr. BARROW. Well, if this is incorporated in the final bill, I am
going to look to you all to exercise that authority to the fullest.

Now I want to follow up on a subject that I raised, and that is
the subject of financial responsibility on the part of people who are
way outside the reach of the civil justice system in this country, for
whom you really are the only cop on the beat anywhere policing a
market that is dominated by foreign importers. The Senate has a
provision, a bonding requirement, that basically says if you have
gotten into trouble and messed up in the past you are going to
have to post a bond as a condition of getting back into the market-
place. Well, it seems to me to be pretty silly to give people who
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have a demonstrated track record of messing up, to force them to
buy their way back into the marketplace when we have no way of
knowing who those people will be in advance of the trouble that
they cause.

What do you think about the idea of trying to impose financial
responsibility as a condition for entering the American marketplace
in the first place? I mean, we have lost the ability to hold anybody
accountable for what they do. And whenever we have stripped
away that fundamental, very conservative underpinning of safety
in the marketplace we got to replace it with something or basically
going to start subsidizing, corner-cutting in hazard-producing activ-
ity in markets that are beyond—by suppliers who are beyond the
reach of the folks that they harm. What do you think about some-
thing like that?

Ms. NorD. I would like to understand better how that would
work, and perhaps we can sit down and talk about that. I would
like to see a model for where that has worked in other areas.

Mr. BARROW. I will tell you what my words were. You can’t get
a license to drive a car in this country without complying with a
financial responsibility to law in the State where you want to get
your license. And it is not to protect you from other people, it is
to protect other people from you.

Now, why don’t we apply a similar mentality to folks who want
to not just come into a marketplace but dominate our marketplace?
Why don’t we tell the manufacturers who got 80 to 90 percent of
the market in this country that as a condition of you doing busi-
ness in this country we are going to make sure that you do it right.
The goal—what I am getting at is the goal ought to be that if it
is bought and sold in the USA, it is going to be just as safe as if
it was made in the USA.

Ms. NorD. Well, that is a goal that I think is admirable and
agree with.

Mr. BARROW. How can we possibly accomplish that if you all are
the only cop on the beat with respect to a market that has gone
from 80 percent we make it in this country to 80 percent it is made
someplace else and shipped into this country in containers in a
vast stream of commerce?

We channel to Mississippi, out of its channel and it is going
north instead of south. I mean, it is that big a change in the
stream of commerce, and we got nothing, nothing policing it except
you guys, and you guys were never designed to be the end-all, be-
all and certainly don’t have the resources to do that.

Ms. NorD. Well, yes. But I think practically what you are sug-
gesting may have untoward or unexpected consequences, especially
on small businesses.

Mr. BARROW. I am sure it will, but so has the current process of
basically outsourcing the supply of stuff without outsourcing any of
the compliance regime that we take for granted.

Mr. RusH. The gentleman’s time has expired.

The Chair recognizes the gentleman from Texas, Mr. Burgess.

Mr. BURGESS. Thank you, Mr. Chairman.

Chairman Nord, currently within your agency what type of out-
reach do you do to notify nonprofits and other secondhand retailers
when you have a product recall?
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Ms. NORD. Each recall, of course, is different, and each recall has
an outreach program which is specific to that recall. But what we
do at a minimum is we require notice on the Web site, we require
posters, we require notification of consumers to the extent that the
company knows the consumer, and then we put other requirements
on as needed.

Are you talking about older products.

Mr. BURGESS. Anything that might be available for sale at Good-
will, Salvation Army. I have got several—I have got Christian
Community In Action. It is a huge resaler in my area. I am also
concerned with things on Craigslist and eBay and things like that.

Ms. NORD. I think the best example is our Neighborhood Safety
Network, which is something we have developed, which is those
kinds of groups. And we use them to leverage, to talk to other
kinds of groups. So we do give notice to them and work with them
for them to talk to their constituents.

Mr. BURGESS. So can nonprofits sign up for an e-mail alert
through CPSC’s Web site?

Ms. NORD. Yes. We have a Drive to 1 Million program where peo-
ple can go to CPSC dot-gov and sign up to get recall notices sent
directly to their e-mail in-boxes.

Mr. BURGESS. And then what kind of outreach right now is ongo-
ing to the nonprofits themselves?

Ms. NORD. Again, it depends on specifics. But, for example, with
children’s products we on a very regular basis do a crib recall
round-up. We go out and talk to daycares.

The other thing that I think is very important here is that we
notify all the State governors’ offices and attorneys general’s of-
fices. A number of States have laws that prohibit the sale of re-
called products or the use of recalled products, and that is another
way that we can get the word out to local

Mr. BURGESS. So the States have actually involved themselves in
the lawmaking process?

Ms. NORD. We have a number—every State has got a CPSC dep-
uty, if you will, and we work with them.

Mr. BURGESS. Can this equity then be translated into, say, hav-
ing a retailer like Craigslist or Ebay post a banner ad on their Web
site to check the product with CPSC for recall information before
you buy it?

Ms. NORD. They have been reluctant to do that. But we do have
programs with them to make sure that they do not sell recalled
products.

Mr. BURGESS. So you do? Do you have ongoing surveillance on
these sites?

Ms. NORD. Yes, we do.

Mr. BURGESS. That’s very good.

Going back to the stuff I was talking about in the opening state-
ment, the stuff about with the Food and Drug Administration, we
are going to have legislation there; and I have added my own legis-
lation that would allow the commissioner of the Food and Drug Ad-
ministration just simply arrest, stop, and cease delivery of a prod-
uct into this country if we found there to be a serial violation of
this country’s safety standards. And this is in regard to food prod-
ucts. Would such a system be helpful to CPSC as well?
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Ms. NorD. Well, I think—yes, I think that we should be looking
at tools whereby we can get to repeat offenders. But I think in the
bill the provision that makes it a crime to sell recalled products is
going to be very helpful.

Mr. BURGESS. It is helpful, but I am not sure it is good enough.
Because all summer we heard recall after recall. It sounded like a
recall emergency to me. I mean, you couldn’t even turn on Lou
Dobbs without them flashing something up there about this is re-
called today and what is going to be recalled tomorrow.

And then we heard testimony in another part of one of our hear-
ings where the stuff is just accumulating. And if it is stuff with
lead in it and there is no plan to dispose of the stuff, it seems to
me to be only reasonable to stop the stuff before it gets here. Once
we decide that, OK, it is coming in, this is a repeated violation
from the same country that has repetitively violated our laws in
the past and let us just stop it, let us make the ships turn around
in the middle of the sea if necessary and keep that stuff from com-
ing into Long Beach, California.

Ms. NORD. Again, I agree with the goal that you are trying to get
to. But what we need to make sure is that we can identify these
products, and that is going to take place in a number of different
ways. I just mentioned one. Another one is that Customs and Bor-
der Protection is working with us on their Automated Commercial
Environment system so that we have got those records before the
ship hits the dock, and that is what we need.

Mr. BURGESS. Do you have it before the ship leaves the port from
Shanghai or wherever?

Ms. NORD. Yes.

Mr. BURGESS. So, right now, are you able to deny admission of
an imported product from a specific country, manufacturer or ship-
per if there are repeated instances where they have violated our
laws or they have shipped contaminated product to our country?

Ms. NORD. No, we would

Mr. BURGESS. The answer is no?

Ms. NORD. Yes.

Mr. BURGESS. Yes, the answer is no.

Ms. NORD. The answer is no.

Mr. RusH. Do you want to answer the question?

Ms. NorD. Well, we can prohibit importation if it violates a safe-
ty standard or if we have reason to think that it is going to be a
dangerous product.

Mr. BURGESS. And are there any products recently where we
have done that?

Mr. RusH. The gentleman’s time has expired.

The Chair now recognizes the gentlelady from—Mr. Markey just
walked in. The Chair recognizes the gentleman from Massachu-
setts, Mr. Markey.

Mr. MARKEY. Thank you, Mr. Chairman, very much.

Chairman Nord, in 1981, the Gramm-Latta bill passed, and it
was the budget proposal of Ronald Reagan. And in it there was a
little provision under the Phil Gramm part of the bill that actually
took jurisdiction away from you over fixed-site amusement parks
denying you an authority, which your agency had up until then.

Ms. NORD. Yes.
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Mr. MARKEY. If we add language to this bill which gives you that
authority back, will you exercise that authority to protect families
as they go from State to State into amusement parks if there is an
accident, to go in and investigate?

Ms. NoOrD. If you give us the authority, we will enforce it. But
I would also request that you give us the resources to enforce it as
well.

Mr. MARKEY. Well, you need more resources. There is no ques-
tion about it. But I think you also need the authority. I think the
resources will follow the authority, and so that would be my inten-
tion.

There was a little loophole built in here, OK? And there were no
hearings. You had the authority. It had been working very well.
And so that is kind of still a historical disgrace as far as I am con-
cerned in terms of taking the authority away from your agency.

Now, let me ask this. When you get reports of potentially haz-
ardous products from consumers, hospitals or companies, does
CPSC enter them into a publicly available database so that people
can search through them before they can buy the product?

Ms. NORD. Gosh, we are talking about well over half a million
reports.

Mr. MARKEY. So the answer is no?

Ms. NORD. No, we don’t.

Mr. MARKEY. The answer is no.

According to the Chicago Tribune, in 2005, the CPSC inves-
tigated less than 1 percent of all reports it got from emergency
rooms. But once you do investigate and decide the public needs to
be warned, can you immediately send out a press release?

Ms. NORD. If the Commission determines that there is an immi-
nent hazard and we need to do that, we can.

Mr. MARKEY. Under the law, don’t you have to give 30 days so
a company can sign off?

Ms. NORD. We need to give 30 days to get comments on the fair-
ness and accuracy of that. But under our imminent hazard provi-
sion, if we make that determination, we can proceed.

Mr. MARKEY. And can a manufacturer——

Ms. NORD. Or if we file a complaint, we can proceed.

Mr. MARKEY. Can a manufacturer actually sue CPSC to prevent
you from issuing a warning at all?

Ms. NORD. If they can show that what we are proposing to put
out there is inaccurate.

Mr. MARKEY. What if it is not inaccurate, can they sue you?

Ms. NORD. They can sue us. They probably wouldn’t win.

Mr. MARKEY. So the Commission gets injury reports that it al-
most never investigates and that it also keeps secret from the pub-
lic. And if the Commission does want to tell the public about a risk,
it has to ask the company’s permission to do so; and if the company
objects, the Commission can be sued. That is, to me, just ludicrous;
and I plan in this legislation to ensure that the legislation we re-
port remedies that grave problem.

Commissioner Moore, could you deal with that question and
whether or not it makes any sense to have that provision remain
on the books?
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Mr. MOORE. I know I missed your point. I'm sorry. Would you
mind repeating the question?

Mr. MARKEY. I cannot hear you, sir.

Mr. MOORE. Would you mind repeating the question? I missed
the question.

Mr. MARKEY. The question is, should we take that law off the
books that requires the Commission to ask the company’s permis-
sion before public information is made about a defect which the
CPSC finds?

Mr. MOORE. I don’t think it is unreasonable to let a company
know what the charge is about to be. But, in the meantime, it de-
pends on the imminence of the hazard. If it is something that is
extremely imminent and it is very hazardous, we have to move for-
ward. Companies ought to have an opportunity to respond to it.

Mr. MARKEY. Do you support the current law allowing companies
to sue CPSC to prevent information from being disclosed?

Mr. MOORE. No.

Mr. MARKEY. You do not?

Mr. MOORE. No. Because I don’t think that is in the public’s in-
terest in many cases.

Mr. MARKEY. That is very helpful to me. Thank you. I appreciate
it.

I yield back the balance of my time, Mr. Chairman.

Mr. RusH. The Chair recognizes the gentlelady from Colorado,
Ms. DeGette.

Ms. DEGETTE. Thank you, Mr. Chairman.

I want to express my appreciation for both of our witnesses com-
ing today, because I do think that many of your suggestions are
very helpful in helping us draft this legislation.

Chairman Nord, I want to talk to you briefly about this travel
issue; and I just—I think that we can come to some kind of agree-
ment on this because I have been on this committee now for a long
time. And we have had people come in and they say, well, lawyers
approved this and this has been the practice. But sometimes when
that happens no one actually sat back and said, wait a minute,
does this really pass the smell test even though people have been
doing it?

And mores have changed in society, too. Members of Congress
used to fly around on the tab of private industry, and now we have
realized that that has the appearance of impropriety. So really my
question to you—and it follows up on what Ms. Schakowsky

Well, before I ask my question, I want to make one more point,
which is, in fact, many other Government agencies do not allow
regulated industries to pay for travel. For example, the Securities
and Exchange Commission does not accept host-paid travel reim-
bursements from organizations regulated by the agency. The Food
and Drug Administration also does not do that, and neither does
the Federal Communications Commission.

So my question to you simply is, given the changing mores, given
what is going on, if Congress gave the agency a budget for travel
to inspect these important areas, to look at, to go to the toy show,
to look at these things, if you had an independent budget to do
that, I assume you would not object to us also banning host-paid
travel, correct?
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Ms. NORD. Of course.

Ms. DEGETTE. Thank you very much. I think that solves that sit-
uation right there.

I also want to ask you about these recalls, Chairman Nord. Be-
cause in my opening statement I am sure you heard me say that
we had 150 recall notices for children’s products and toys this year,
90 last year, and 60 going back to 2002. In your opening statement
you had disputed those numbers. But the way we got those num-
bers was my staff went to the CPSC Web site and actually counted
the number of recalls. And maybe it is because you are defining it
more narrowly. You are only defining toys, and I am defining chil-
dren’s products and toys. And your staff is now nodding in agree-
ment.

Ms. NoRD. I am hearing from them.

Ms. DEGETTE. But the basic bottom line is that my point is that
the recall notices for this category, children’s products and toys, are
going up. I think that it is likely because we have so many increas-
ing imports coming in from abroad. Would you not agree with that?

Ms. NORD. No, I don’t think I would in this respect. Our overall
recalls inch up every year, and that is what you would expect them
to do. And I looked at and stated in my statement toys—and we
defined that very specifically—where we have seen the recalls go
up is with respect to the lead paint violations.

Ms. DEGETTE. Right.

Ms. NORD. And that is where we have seen a big increase. That
is because of what we have been doing.

Ms. DEGETTE. Do you think a large part of that is because we
are getting an increasing percentage of our toys from abroad, in
particular from China? Your staff—some of them are also nodding.

Ms. NORD. Indeed. The lead paint violations, by and large, were
for Chinese-manufactured products.

Ms. DEGETTE. Right. And that is because the market has shifted,
right?

Ms. NORD. Yes.

Ms. DEGETTE. So this is another point I'd like to make, which
is I think that the best way to stop the kids from getting these—
I like this one. This one just says stop; and this one has lead in
it, too. This is one of the recalled Thomas the Tank Engine toys.
The way to stop these toys from coming in is to prevent the lead
in the first place. Because I am sure you will agree all the studies
show a tiny fraction of recalled toys are actually ever returned. So
would you agree with me that the way to stop this would be to pre-
vent the toys from coming in in the first place, if we could?

Ms. NorD. Well, that is what we were doing with the recall. I
mean, we have got a lead paint ban.

Ms. DEGETTE. Except for when you do a recall, the toys are al-
ready out in the market and in the homes. So if you could find
some way—and I think you testified about this in your testimony.
If you could find some way to prevent the toys from coming into
the homes in the first place, then you wouldn’t still have these toys
in actually fairly sophisticated consumers’ homes.

Ms. NoOrD. Well, my concern is that the provision in the bill is
really not going to change that issue, because the lead that was
coming in was above what was already violative of the law.
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What we need to make sure is a couple of things: First of all, the
certification authority which I have asked for which we do not have
now with respect to these kinds of toys would be incredibly helpful,
because what it would do is force companies to really look at these
things before they are marketed.

Ms. DEGETTE. Right. That is what I am saying.

Ms. NORD. Then we are saying the same thing.

Ms. DEGETTE. Then you agree. OK, great, thank you.

Mr. RusH. The Chair recognizes the gentleman from Texas, Mr.
Gonzalez.

Mr. GONZALEZ. Thank you very much, Mr. Chairman.

Chairwoman Nord, I want to follow up on something that Con-
gressman Markey was pointing out. This 30-day requirement, un-
less there is some exigent circumstances, that is mandatory, right?
The 30-day notice that the manufacturers or whoever is responsible
for bringing the toy in

Ms. NoOrD. No. Basically what the statute says is that before we
disclose information that identifies a manufacturer and a product
specifically, we give the manufacturer 30 days notice to make
sure—to verify the accuracy of what we are going to put out there.

Mr. GONZALEZ. Do you really need 30 days for that?

Ms. NORD. No, of course you don’t.

Mr. GONZALEZ. Do you have discretion to reduce the time period?

Ms. NORD. Yes, we do.

Mr. GONZALEZ. You do?

Ms. NoRD. We do. Your bill changes that from 30 days to 15 days
and then gives us discretion as well.

Mr. GONZALEZ. So you agree with that?

Ms. NORD. Yes.

Mr. GONZALEZ. So it seems to me that—if they protest or what-
ever, they can actually sue you at that point?

Ms. NORD. They can seek to stop the release by going to court.

Mr. GONZALEZ. So they can sue you prior to determination?

Ms. NORD. Yes. They would go into court——

Mr. GONZALEZ. If you do make a determination, they can sue you
after the determination is made?

Ms. NORD. I am sorry?

Mr. GONZALEZ. I am saying that prior to you making any type
of determination, the process of arriving at a decision, they can
come and legally file suit contesting this process, in essence, that
you are going to identify them as a manufacturer wherever it is of
potentially dangerous toy—I am trying to get it straight as to
where—at what point in time can a manufacturer come in and sue
you? From the start the process?

Ms. NorD. We would let them know what information we would
disclose. They would come back and say it is inaccurate. We would
say, apparently, under your scenario, we are still going to release
it. At that point, they could then go into court and seek a tem-
porary restraining order, or whatever is the appropriate legal de-
vice to try to stop it.

Mr. GONZALEZ. So they can sue you prior to you making the de-
termination public?

Ms. NORD. Yes, assuming the court is willing to hear the case.
That is a court procedure, not our procedure.
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Mr. GONZALEZ. Let’s say they don’t file a lawsuit in that process
but then you make that determination, you issue whatever you are
going to issue regarding the danger and the manufacturer and so
on, and they disagree that you should have done that. Can they
then come back and do anything after the fact?

Ms. NORD. They would be suing—or they would be protesting our
action in releasing the documents. So at that point I don’t think
there would be any cause of action. But, frankly, I would really like
my lawyers to respond to these questions.

Mr. GONZALEZ. Well, it leads me up to something that you have
in your testimony. Legislation also includes a more than five-fold
increase in the cap on CPSC’s civil penalties.

Ms. NORD. Yes.

Mr. GONZALEZ. So we have increased the exposure in the way of
dollar penalties to these individuals, these companies.

Ms. NORD. Yes.

Mr. GONZALEZ. And you have said this is a reasoned approach to
increasing the agency’s civil penalties and strengthening the agen-
cy’s hand.

Ms. NORD. Yes.

Mr. GONZALEZ. What troubles me is the following: Without forc-
ing the CPSC to respond to a flood of litigation—what you are say-
ing is that it is a reasonable increase. But, if we went beyond it,
you would think there would be all this protest from the manufac-
turers and you would have all these lawsuits. Is that what you
mean?

Ms. NORD. If could I expand on my answer for just a moment.

Mr. GONZALEZ. Sure.

Ms. NoORrD. The agency imposes civil penalties in 99 percent of
the times for failure to report to us potential problems. That is
where we use the civil penalty authority. Increasing it in the way
that the bill does in the way the House has already passed it
would, I think, give us a tool we need. But what our compliance
officers are concerned about is that if it were increased many,
many, many times, that companies would basically flood us with
data so that the trees would get lost in the forest and that way we
would not be able to do our job. And that is what——

Mr. GONZALEZ. It would flood you with litigation is your testi-
mony?

Ms. NorbD. It would flood us with data

Mr. GONZALEZ. In the context of a lawsuit?

Ms. NORD. No, no, of course not.

Mr. GONZALEZ. Respond to a flood of new litigation. That is what
you are saying.

See, what I am saying is, don’t worry so much about a flood of
new litigation. If you have tools and penalties that get people’s at-
tention, then that is all right. I am just concerned about a flood of
new litigation, and I just don’t want any hesitancy on the part of
the Commission to be tough and not be fearful of litigation.

Ms. NorD. Well, what I am concerned about there, sir, is that if
the exposure is $100 million or more, people are not going to sit
and work with us. Instead, they are going to fight us. So our re-
sources are going to be diverted into court cases, as opposed to
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dealing with companies to try to resolve disputes; and I just don’t
think that would be good

Mr. GONZALEZ. I am going to disagree with you. Because I think
when the penalties are out there and they are stiff, it gets people’s
attention. That is the way the system has worked in this country
for over 200 years.

Mr. RusH. The gentleman’s time has expired.

The Chair recognizes the gentlelady from Oregon.

Ms. HooLEY. Thank you, Mr. Chairman.

I just need some clarification from you. I was talking to a fairly
large chain store, and I asked them about what goes on their
shelves and how do they make sure that the toys are safe and the
products safe. And they went on to tell me how they go to the man-
ufacturer, wherever the manufacturer is, and ensure that they are
safe before they even reach our shores and reach their shelves. So
they have full confidence that what they are selling is safe.

So my question is, if a chain store can do that, can your agency
do that to test these toys? I mean—and I am, as you know, very
concerned about the lead in toys for children. Can your agency
make sure that these toys are tested before they leave the country
where they were manufactured so we don’t even have to get into
the recalls?

I mean, as you have heard said today, if a toy is recalled, the
problem is a parent doesn’t really know—it may be sitting, you
know, in an old box where, if you have a lot of kids, you stuff toys
over here and save them for the next child. So can we stop them
from coming into the country in the first place?

Ms. NORD. Our agency does not have premarket testing and cer-
tification requirements. I have asked the Congress to include legis-
lation that would give us the authority to require that companies
certify that they are complying with existing safety standards. If
companies did that, that would then force the testing to occur; and
I would like to see that authority in this legislation.

Ms. HOOLEY. Do you think the bill as it is currently written has
that authority?

Ms. NORD. No, it does not. I would like to see that authority.

Ms. HooLEY. OK. Second question I have—so there is a way to
do that if we give you the authority to do that?

Ms. NORD. Certification authority would be very helpful.

Ms. HooLEY. OK. The second question I have is, you have testi-
fied in the Senate, you have testified before in this committee, and
I have heard sort of this—well, we don’t need the money; well, we
need the money; well, we don’t need—so I just need to know, where
are you in terms of what do you need to do the job to the very best
of your ability? I mean, I understand that it is difficult to go out
and hire 400 people or 200 people at a time. But what are we talk-
ing about? What is the amount of money that it is going to take
for to you really do your job?

Ms. NORD. I have said repeatedly, and I will say it again, I would
welcome more resources. I want more money.

Now, with respect to the specifics, what we did when this com-
mittee passed out the previous legislation is our administrative
staff sat down and priced it out, if you will. What we found was,
in order to comply with that, we are going to need—I believe it was
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around—someplace between 35 and 38 additional staff and about
$6 million additional. I did the same thing with the Senate bill,
and that was much higher. We will do that with this bill as well,
and we will do it very quickly.

Ms. HooLEY. OK. And then the last question I have for you is,
again, when you were testifying in front of the Senate committee
that you said you opposed the whistleblower provision; and you
talked about this would drain resources. Do you have any economic
data on that? And, if so, what is it? And is there any whistleblower
provisions that you would, in fact, be for?

Ms. NORD. One observation I would make to you, just as an
aside, is after I sent that letter up to the Senate expressing my
concerns there, the Senate did amend the provision. So, to a certain
extent, they attempted to listen. I continued to be very concerned
about it. And what I would like to do, if I might, is submit a memo-
randum to you that outlines my concerns in more detail, including
the economic concerns.

Ms. HooLEY. OK. And is there a whistleblower provision that
you would support?

Ms. NORD. I would really need to see the language. I mean, I
can’t

Ms. HoOLEY. If you say you don’t like what was in the Senate,
so—and you are going to send me the economic data, which I would
really appreciate, I guess as just opposing something, I would also
love to know what you might support.

Ms. NORD. Again——

Ms. HOOLEY. Just send me what—I mean, just send me what you
think you would support.

Mr. RusH. The gentlelady’s time is up.

Ms. HooLEY. Thank you, Mr. Chair.

Mr. RusH. The Chair now recognizes the chairman of the full
committee, Mr. Dingell.

Mr. DINGELL. Mr. Chairman, I thank you.

Chairman Nord, first, thank you for having made your staff
available to the committee while we wrote the legislation. They
have been very helpful.

I am going to submit to you a letter which I would ask unani-
mous consent, Mr. Chairman, be inserted in the record at the ap-
propriate place.

Mr. DINGELL. Madam Chairman, it will be about the adequacy
of the funds authorized to CPSC in H.R. 4040 and also the number
of full-time equivalents and whether they would be adequate under
the legislation and within what time frame you could submit those,
you could put those people to work to do the business that has to
be done down there.

Could you give us your comments about what would be the prac-
tical effect of having CPSC return to a five-commissioner body? As
you know, you are now condemned to functioning with two. It is
my view that this would confer significant benefits in additional ef-
ficiency, competence and your ability to carry out your mission. Am
I correct in that?

Ms. NORD. I don’t have any information about the relative mer-
its. The Appropriations Committee did look at that in the late
1980s, early 1990s and reached an opposite conclusion which they
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expressed pretty strongly in the committee report language. So I
really can’t address that beyond saying that.

Mr. DINGELL. Now, Madam Chairman, would you share with us
here your thoughts on the provisions in H.R. 4040 that would per-
mit the CPSC to share information pursuant to section 6 of the
Consumer Product Safety Act with foreign governments? Since we
now live in a world of global commerce, do you agree that it makes
sense under controlled conditions to share this information with
other countries so that they and we might work better to ensure
the public health and safety?

Ms. NoOrD. I am pleased to see the provision in this bill. It is
something I requested back in July.

Mr. DINGELL. Now, Madam Chairman, do you have any concerns
that certain governments might not keep the information shared
under this framework confidential?

Ms. NORD. I think that the committee has addressed this in the
provision.

Mr. DINGELL. That does constitute a problem, doesn’t it?

Ms. NORD. It could, yes.

Mr. DINGELL. Do you have any specific countries that would be
of particular concern to you?

Ms. NoORD. I am not

Mr. DINGELL. You don’t think you would like to answer that at
this time?

Ms. NorD. Thank you.

Mr. DINGELL. I will respect that. Will it be useful for us to nego-
tiate a memorandum of understanding with the European Union
pertaining to consumer product safety?

Ms. NORD. We already have one.

Mr. DINGELL. Do you need authority to do that?

Ms. NORD. No, we have already done that.

Mr. DINGELL. OK. Now is there any reason why a firm should
not provide CPSC with information concerning contractors and sub-
contractors that it uses to produce a consumer product for sale in
the United States?

Ms. NORD. I have not thought that through. I don’t see why not.

Mr. DINGELL. Let’s take a look at China, where we buy all kinds
of stuff from the Chinese. We don’t have the vaguest idea of who
is producing that. We don’t have the vaguest idea of what safety
steps are being taken. Usually, the stuff is not scrutinized by a
Chinese Government agency at any level of government, nor is it
scrutinized indeed here at home. You have virtually nobody at the
gates to see who is sending what in and whether it is safe or not.
And so is there any reason why you should not be able to compel
the importers to provide information with regard to contractors and
subcontractors that are used to produce consumer products for sale
in the United States?

Ms. NORD. I think that makes sense. And what I am trying—why
I am hesitating is that I believe that that was part of our agree-
ment with the government of China, but I would like to confirm
that.

Mr. DINGELL. This would help you with regard to recalls, and it
would probably in that particular alone serve to protect the public
health and safety, would it not?
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Ms. NORD. Again, traceability is a very key concept; and it is
something that we are working through.

Mr. DINGELL. Now, Madam Chairman, H.R. 4040 amends section
15 of the Consumer Product Safety Act to permit CPSC to review
and improve companies’ plans for mandatory consumer product re-
calls.

Ms. NORD. Yes.

Mr. DINGELL. In your opinion, is this a good idea?

Ms. NORD. Absolutely.

Mr. DINGELL. Would you tell us why, please?

Ms. NORD. Because I think it is absolutely imperative that we
design recalls that address—reach the most consumers in the most
effective way.

Mr. DINGELL. Could you cite examples of product recall plans
that might have benefited otherwise from having been reviewed by
CPSC before? I will let you submit that for the record, if that would
be your wish.

Ms. NORD. Thank you very much.

Mr. DINGELL. I would ask that the record remain open for that
purpose, Mr. Chairman.

Mr. RUSH. So ordered.

Mr. DINGELL. Mr. Chairman, I notice that I am 33 seconds over
time. Thank you for your courtesy and thank you for being here.

Mr. RusH. The Chair now recognizes the gentleman from Arkan-
sas, Mr. Ross.

Mr. Ross. Thank you, Mr. Chairman; and, Chairwoman Nord,
thank you for joining us here today.

I, like most American citizens, believe that we have a Consumer
Product Safety Commission to ensure the safety of products for
consumers. It seems to me, based on a number of decisions and the
types of recalls made, that the Consumer Product Safety Commis-
sion has become more of a commission to protect big business, a
commission to protect big corporations, many of which are not even
located or employing Americans.

I just want to ask you—and I will give one example. I could give
many. Just October 25—this is fairly recent. This is November 6—
October 25, “Serious head injuries prompt recall of Bumbo Baby
Sitter seats. New warnings and instructions to be provided to con-
sumers.”

This Bumbo Baby Sitter seat, there is about a million of them
out there. They are made in South Africa. They are not made by
American workers. And the hazard, according to your agency, if the
seat is placed on a table, countertop, chair, or other elevated sur-
face, young children can arch their backs, flip out of the Bumbo
seat and fall onto the floor, posing a risk of serious head injuries.

To date, the Consumer Product Safety Commission has received
28 reports of young children falling out of the Bumbo Baby Sitter
seat, including three skull fractures which occurred when children
fell out of chairs that had been placed on tables.

I am somewhat familiar with this, because my colleague from Ar-
kansas, Congressman Vic Snyder, has a young child, Penn; and
when Penn was less than a year old, they purchased this Bumbo
Baby Sitter seat. The picture on the box illustrates that it is some-
thing you should buy if you want to set your young child on the
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kitchen countertop, the kitchen island, many people refer to it as,
while you are cooking, while you are working in the kitchen. That
was the picture depicted on the box to market this thing, the
Bumbo Baby Sitter seat.

And Penn fell out of it. Thank God, he didn’t fall off the kitchen
island. Instead, he smushed his face into the towel on the kitchen
island. He wasn’t seriously injured. No telling what could have
happened had he fallen all the way to the floor.

But Congressman Snyder’s concern and my concern is that this
product was not recalled. They saw it on the news; and, like many
Americans, they assumed it had been recalled. They went back to
where they bought it from, and the guy at the store was very nice
and very courteous, and he explained to them, oh, no, the Con-
sumer Product Safety Commission did not recall the product. The
Consumer Product Safety Commission recalled the box.

Now that is not exactly what you did. But you basically—here is
your remedy. The box is what consumers were buying. They were
buying it for its intended purpose, and now they are told they can’t
use it in that way. But the product was not recalled, which to me
was siding with big business instead of siding with the consumer.

When you go out to the store and you buy something, you buy
it based on what the box tells you it will do. It was bought for one
thing, and now you are telling folks it can be used for another
thing.

Here is the remedy. Consumers should never use the infant seat
on a table, countertop, chair or other elevated surface. Consumers
can contact Bumbo to obtain new warning labels, stickers and in-
structions free of charge. The new warning label will state, “Warn-
ing: Prevent falls. Never use on any elevated surface. Consumers
should use the Bumbo seat at ground level but never leave a child
unattended.”

Twenty-eight injuries, three skull fractures. There is a lot of
Penns out there—a million of them—that have one of these; and
so the Consumer Product Safety Commission is now telling parents
that when a child is in his Bumbo seat on a table, countertop, chair
or other elevated surface, the young child may very well arch their
backs and flip out of the Bumbo seat. But apparently if the Bumbo
Chair is on the floor, something happens to the child where they
are no longer able to arch their backs and flip out of the Bumbo
seat onto the floor.

We are talking about young children. We are talking about in-
fants. And yes, if they fall from a kitchen island it could very well
kill them—28 injuries, three skull fractures. But what about the
children that are simply sitting in this on a hardwood floor or on
a concrete patio? So are you saying that if they are sitting on the
hardwood or concrete patio, something is going to keep them from
arching their backs or flipping out of the seat?

I guess what I am getting at is, what type of tests—and I am
assuming there were enormous testing done by the Consumer
Product Safety Commission before siding with Bumbo International
in South Africa. What kind of tests were done to ensure that if a
child does very well arch their back and flip out of the Bumbo seat
onto the concrete patio or onto a hardwood floor that no injury
whatsoever is going to occur?
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Ms. NORD. The issue with the Bumbo baby seat was one whereby
the instructions that were given for use—and that is that the com-
pany said in their instructions, do not use this on an elevated sur-
face; nevertheless, they put it on the box. And that is absolutely
wrong, and it needs to be corrected, and that is what we were
doing.

The injuries that occurred happened when the parent put the
child in the seat and the child wiggled or came out of the seat and
fell off the elevated surface onto the ground. That is the injury.
And that is why we took the action we did.

You cannot have a situation where a company says in its product
instructions, don’t use this on an elevated surface, but then has
packaging that shows that warned-against behavior. I mean, we
can’t allow that; and that is why we took the action we did.

Mr. Ross. Which was simply slapping them on the wrist, rather
than recalling the product.

Ms. NORD. That is not correct, sir.

Mr. RusH. The gentleman’s time has expired.

The Chair and the members of the subcommittee really thank
the two witnesses for their participation today. You have been very,
very generous with your time, and we certainly appreciate it, and
we look forward to working with you into the future.

The committee now will ask that this panel disassemble and that
the second panel please assemble.

We have as a member of the second panel Ms. Kathrin Belliveau.
She is the director of public safety and regulatory affairs for
Hasbro Inc., with corporate headquarters in Pawtucket, Rhode Is-
land. Hasbro is the No. 2 manufacturer after Mattel of toys and
games in the world, with annual sales of more than $3 billion. Its
toys and brands include Playskool, Tonka, Super Soaker, Milton
Bradley and Parker Brothers.

Sitting next to Ms. Belliveau is Dr. Dana Best, M.D., M.P.H,,
American Academy of Pediatrics. Dr. Best is on the faculty of the
George Washington University School of Medicine and attends in
pediatrics at Children’s National Medical Center here in our Na-
tion’s capital. Her research focuses on lead exposure of pregnant
women and children living in the District of Columbia.

Sitting next to Dr. Best is Mr. Lane Hallenbeck, the vice presi-
dent, accreditation services, American National Standards Insti-
tute, ANSI. ANSI is a not-for-profit organization that accredits na-
tional standards to developing organizations and improves Amer-
ican national standards. It brings together organizations from both
the private and public sector dedicated to furthering U.S. and
international voluntary consensus standards and conforming to as-
sessments.

Sitting next to Mr. Hallenbeck is Mr. Alan Korn, public policy di-
rector and general counsel, Safe Kids Worldwide. Safe Kids World-
wide is a global network of organizations whose mission is to pre-
vent accidental childhood injury, the leading killer of children 14
and under. Within the United States, Safe Kids USA consists of
more than 300 coalitions nationwide, implements public outreach
and awareness campaigns, conducts hands-on grassroots activity
and works to make childhood injury prevention a public policy pri-
ority.
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Sitting next to Mr. Korn is Mr. Joseph M. McGuire, who is the
president of the Association of Home Appliance Manufacturers,
AHAM, tested on behalf of the National Association of Manufactur-
ers. AHAM is the United States-based trade association of the
home appliance manufacturing industry. Its members include the
manufacturers of major portable and floor care home appliances
and the companies who supply and service these manufacturers.

And next to Mr. McGuire is Ms. Rachel Weintraub. She is the
director of product safety and senior counsel for the Consumer Fed-
eration of America. The Consumer Federation of America is a not-
for-profit organization, association of 300 consumer groups, with a
combined membership of over 50 million people. CFA was founded
in 1968 to advance consumer interests through advocacy and edu-
cation.

We will now recognize Ms. Belliveau for 5 minutes of opening
statements.

STATEMENT OF KATHRIN BELLIVEAU, DIRECTOR, PRODUCT
SAFETY AND REGULATORY AFFAIRS, HASBRO, INC.

Ms. BELLIVEAU. Thank you, Mr. Chairman and members of the
subcommittee. Thank you for giving me the opportunity to provide
testimony on H.R. 4040, the Consumer Product Safety Moderniza-
tion Act of 2007. On behalf of Hasbro, I would like to express our
appreciation to the members of the committee and your staffs for
your bipartisan efforts to address consumer product safety issues.

Hasbro is a worldwide leader in the design and manufacture of
toys and games that are enjoyed by children and families both here
in the U.S. and abroad. Our widely recognized brands include
Playskool, Tonka, Milton Bradley, Transformers, Nerf and Parker
Brothers.

As Director of Product Safety and Regulatory Affairs at Hasbro
and as a mother of two young girls, no issue is more important to
me than the safety of our toys and of the children who enjoy them.
Our product safety and quality assurance systems are based on a
comprehensive and stringent review process at every stage of prod-
uct development and production. We require that all of our prod-
ucts meet or exceed all applicable national and international stand-
ards as well as our own internal often more stringent Hasbro
standards. And to ensure compliance with these standards,
Hasbro’s testing and quality control procedures have always in-
cluded independent, third-party testing of our products.

While Hasbro has not been impacted by the recent lead paint re-
calls, we have taken additional steps to confirm that our products
and systems and procedures are being adhered to and that we are
doing everything possible to make the safest toys for our children.
We have checked 100 percent of our vendor base, and we have car-
ried out over 1,000 additional confirmatory product tests over and
above all of the tests that are routinely carried out by Hasbro, our
retailers and third parties in accordance with the testing program
we have had in place for years. We have also stepped up inspec-
tions of all factories manufacturing Hasbro products, both here in
the U.S. as well as overseas.

While nothing is more important to Hasbro than the safety of our
toys, we recognize that no system is perfect and that, when it
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comes to a child’s safety, we must continuously be vigilant. We are
constantly looking to improve and learn from every situation where
there is an issue related to a toy’s safety, and we support congres-
sional efforts to equip regulators with the resources and tools to en-
sure that our industry as a whole produces the safest possible prod-
ucts for our children.

H.R. 4040 significantly tightens the regulation of toy safety. As
you know, it sets a high bar, but by working closely with industry
and others, the committee has crafted a framework that is work-
able while enhancing toy safety. The heart of that framework is a
new lead content standard and a mandatory third-party testing re-
gime.

This legislation creates a new and significantly lower limit on the
total amount of lead that can be in any accessible part of the toy,
and this limit goes down over time. As the committee knows,
Hasbro supports reducing the current total lead content standard,
although not to the levels currently envisioned in the legislation.

The legislation also breaks new ground by proposing for the first
time in Federal law a limit on soluble lead. We believe that, when
combined with an appropriate total lead standard, the soluble limit
in the bill will further enhance protection for children by limiting
the amount of lead that a child can be exposed to. Therefore, we
would urge the committee to consider combining a workable total
lead standard with a 90 part per million soluble limit.

Hasbro supports mandatory third-party testing. Working with
the Toy Industry Association, we have been seeking to develop a
rigorous third-party testing system. This system will include ven-
dor audits, additional process controls and product testing. Prod-
ucts will be reviewed for conformity not only with the mandatory
standards but the voluntary standards as well. In Hasbro’s view,
the proposed legislation strikes the right balance by carefully defin-
ing independence and by requiring that the testing entity be ac-
credited in accordance with an accreditation process established or
recognized by the CPSC.

The bill also includes severe civil penalties for failure to report
on a timely basis a potential product safety hazard to the CPSC.
In light of these significant penalties, we think the law would ben-
efit from more precise definitions covering responsibility of manu-
facturers to provide information to the CPSC. We also think that
a standard of intent should be included in the bill, and we look for-
ward to working with the committee on these issues.

We have had the committee draft for a little over 4 days, and we
are still completing a review of some of its provisions. We do have
questions on several other provisions that we hope to further ex-
plore with you and the staff.

Finally, let me again say that we at Hasbro take the safety of
children very seriously; and we look forward to working with you
on these and other issues as this legislative process unfolds. Thank
you again for the opportunity to appear today.

[The prepared statement of Ms. Belliveau follows:]

STATEMENT OF KATHRIN BELLIVEAU

Mr. Chairman and Members of the subcommittee:
Thank you for giving me the opportunity to provide testimony on H.R. 4040, The
Consumer Product Safety Modernization Act of 2007. On behalf of Hasbro, I would
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like to express our appreciation to the Members of this Committee and your staffs
for your bipartisan efforts to address consumer product safety issues.

Hasbro is a worldwide leader in the design and manufacture of toys and games
that are enjoyed by children and families both here in the U.S. and abroad. Our
widely recognized brands include Playskool, Tonka, Milton Bradley, Nerf and
Parker Brothers.

As director of product safety and regulatory affairs at Hasbro, and as a parent
of two young girls, no issue is more important to me than the safety of our toys
and of the children who enjoy them. Our product safety and quality assurance sys-
tems are based on a comprehenswe and stringent review process at every stage of
product development. We require that all of our products meet—or exceed—all ap-
plicable national and international standards as well as our own often more strin-
gent internal standards. And, to ensure compliance with these standards, Hasbro’s
testing and quality control procedures have always included independent, third-
party testing of our products.

While Hasbro has not been impacted by the recent lead paint recalls, we have
taken additional steps to confirm that our procedures are being adhered to and that
we are doing everything possible to make the safest toys for our children. We have
checked 100% of our vendor base and carried out over 1000 additional confirmatory
product tests, over and above all the tests that are routinely carried out by Hasbro,
our retailers and third parties in accordance with a testing program that has been
in place for years. We have also stepped up inspections of all factories manufac-
turing Hasbro products, both here in the U.S. as well as overseas.

While nothing is more important to Hasbro than the safety of our toys, we recog-
nize that no system is perfect and that when it comes to a child’s safety, we must
continuously be vigilant. We are constantly looking to improve and learn from every
situation where there is an issue related to a toy’s safety. And we support Congres-
sional efforts to equip regulators with the resources and tools to ensure that our in-
dustry as a whole produces the safest possible products for our children.

Mr. Chairman, H.R. 4040 significantly tightens the regulation of toy safety. As
you know, it sets a high bar, but by working closely with industry and others, the
committee has crafted a framework that is workable while enhancing toy safety.
The heart of that framework is a new lead content standard and a mandatory third
party testing regime.

This legislation creates a new and significantly lower limit on the total amount
of lead that can be in any accessible part of the toy. This limit goes down over time.
As the committee knows, Hasbro supports reducing the current total lead content
standard, although not to the levels currently envisioned in the legislation. The leg-
islation also breaks new ground by proposing, for the first time in Federal law, a
limit on “soluble” lead. We believe that, when combined with an appropriate total
lead standard, the soluble limit in the bill will further enhance protection for chil-
dren by limiting the amount of lead that a child can be exposed to. Therefore, we
would urge the Committee to consider combining a workable total lead standard
with a 90 ppm soluble limit.

Hasbro supports mandatory third party testing. Working with the Toy Industry
Association, we have been seeking to develop a rigorous third party testing system.
This system will include vendor audits, additional process controls, and product test-
ing. Products will be reviewed for conformity with both mandatory as well as vol-
untary standards. In our view, the proposed legislation strikes the right balance by
carefully defining independence and requiring that the “testing entity’ be “accredited
in accordance with an accreditation process established or recognized by the Com-
mission.”

The bill also includes severe civil penalties for failure to report on a timely basis
a potential product safety hazard to the CPSC. In light of these significant pen-
alties, we think the law would benefit from more precise definitions covering the re-
sponsibility of manufacturers to provide information to the CPSC. We also think
that a standard of intent should be included in the bill. We look forward to working
with the committee on these issues.

Mr. Chairman, we have had the committee draft for a little over 4 days. We are
still completing a review of some of its provisions. We do have questions on several
other provisions that we hope to explore further with you and the staff.

Finally, let me again say that we at Hasbro take the safety of children very seri-
ously. We look forward to working with you on these and other issues as the legisla-
tive process unfolds.

Thank you again for the opportunity to appear today.

Ms. SCHAKOWSKY [presiding]. Dr. Best.
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STATEMENT OF DANA BEST, M.D., AMERICAN ACADEMY OF
PEDIATRICS

Dr. BEsT. Thank you, Madam Chairwoman. Good morning—or
afternoon now. Thank you for the opportunity to testify today on
H.R. 4040, the Consumer Product Safety Modernization Act. My
name is Dr. Dana Best, and I am proud to represent the American
Academy of Pediatrics.

H.R. 4040 represents an important step towards reducing chil-
dren’s exposure to lead in consumer products. First and foremost,
it establishes uniform Federal standards for lead content where
none have existed. H.R. 4040 allows manufacturers to choose be-
tween satisfying standards either for total lead or soluble lead in
children’s products.

The legislation also reduces the allowable lead content of paint
{'rom the current level of 600 parts per million to 90 parts per mil-
ion.

The AAP further appreciates the fact that this legislation re-
quires lead testing for products designed or intended for use by or
with children up to the age of 12 years.

The AAP congratulates the bill’s sponsors on making significant
strides toward improving the safety of children’s products. In that
cooperative and constructive spirit, the AAP would like to rec-
ommend 5 changes that would further strengthen this proposal:

Number 1, the standards for lead exposure can and should be
further reduced to AAP’s recommendation of 40 parts per million
in all parts of children’s products.

Number 2, H.R. 4040 should define a standard test for soluble
lead. The results of lead tests on products can vary considerably
depending upon the methodology used to assess solubility. In order
to ensure that this is a meaningful standard that can be enforced
consistently, the CPSC should be directed to develop a rigorous test
protocol with appropriate opportunities for public comment. In ad-
dition, the lead standard that drops from 600 to 100 parts per mil-
lion should state explicitly that it refers to total lead.

Number 3, some of the timetables in H.R. 4040 should be acceler-
ated. The standard of no more than 100 parts per million total lead
in children’s products should go into effect earlier, preferably with-
in no more than 2 years. Additionally, no timetable is specified for
the CPSC to engage in the necessary rulemaking to establish the
standard of 90 parts per million soluble lead. The CPSC should be
instructed to engage in this rulemaking on a set timetable, such as
within 6 months to 1 year. In the meantime, the alternative stand-
ard for total lead should apply to all children’s products.

Number 4, given that there is no compelling reason to include
lead in children’s products, lead content should be banned regard-
less of accessibility.

Number 5, Children’s products should be defined to cover those
designed or intended for use of children up to age 12 years not only
with regard to lead testing but related to other CPSC standards as
well. The bill’s limitation of other standards to products designed
or intended for children under the age of 6 years fails to protect
children age 6 to 12 years from hazards such as choking, sharp
edges, amputation risk, caustic chemicals, and electrical shock. In
addition, the legislation should not qualify this definition by requir-
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ing that it apply to products designed “primarily” for children of a
certain age. The word “primarily” should be deleted from the bill.

In conclusion, the American Academy of Pediatrics praises H.R.
4040, the Consumer Product Safety Modernization Act, as an im-
portant advance in protecting our Nation’s children from the per-
nicious threat to health and development posed by lead. We look
forward to continuing our dialogue and will work together towards
3ur mutual goal of improving the health and well-being of all chil-

ren.

Thank you.

Ms. SCHAKOWSKY. Thank you.

[The prepared statement of Dr. Best follows:]

TESTIMONY OF DANA BEST, M.D.

Good morning. Thank you for the opportunity to testify today before the Energy
and Commerce Subcommittee on Commerce, Trade and Consumer Protection on
H.R. 4040, the Consumer Product Safety Modernization Act. My name is Dana Best,
MD, MPH, FAAP, and I am proud to represent the American Academy of Pediatrics
(AAP), a non-profit professional organization of 60,000 primary care pediatricians,
pediatric medical sub-specialists, and pediatric surgical specialists dedicated to the
health, safety, and well-being of infants, children, adolescents, and young adults. I
am an Assistant Professor of Pediatrics at the George Washington University School
of Medicine and an attending physician at Children’s National Medical Center in
Washington, DC. I also serve on the AAP’s Committee on Environmental Health,
which is the primary body within the AAP that handles lead issues.

On September 20, I had the privilege of testifying before this subcommittee to
present the AAP’s recommendations regarding the lead content of toys and other
children’s products. Based upon the overwhelming scientific evidence of the serious
danger that lead poses to children and the lack of a compelling need to include lead
in children’s products, the AAP recommended banning lead above trace amounts in
children’s products. The AAP advised the subcommittee to define a trace amount as
no more than 40 parts per million. The AAP further recommended that a children’s
product be defined as one used by or with children under the age of 12 years in
order to provide a standard that protects the most children possible throughout peri-
ods of rapid brain development.

H.R. 4040 represents an important step toward reducing children’s exposure to
lead in consumer products. First and foremost, it establishes uniform federal stand-
ards for lead content where none have existed. Current regulations permit most
products to contain unlimited amounts of lead in any component other than paint.
The proposed legislation will ensure that children’s products must be tested and
conform to limits on lead content.

The legislation reduces the allowable lead content of paint from the current level
of 600 parts per million to 90 parts per million. As members of the subcommittee
are undoubtedly aware, millions of toys and children’s products have been recalled
this year due to violations of the current lead standard of 600 parts per million.
That standard, established in 1978 and based on an outdated understanding of the
harms of lead poisoning, should be lowered significantly. H.R. 4040 sets a standard
of lead in paint that is approximately one-seventh of the current allowable level.
This step will greatly enhance the safety of products and homes.

H.R. 4040 allows manufacturers to choose between satisfying one of two standards
for lead content in children’s products. Manufacturers may choose to limit total lead
content to a level that is initially set at 600 parts per million and is reduced to 250
parts per million after two years, then to 100 parts per million another two years
later. Alternatively, manufacturers may choose to limit soluble lead content to 90
parts per million. The standards of 90 and 100 parts per million are significant
goals which, if met, will measurably reduce exposure to lead in children’s products.

The Academy commends the bill’s authors for establishing a single standard for
lead in all children’s products, rather than attempting to establish different classes
of products with varying standards. It is critically important that all children’s prod-
ucts be held to the same aggressive standards to protect children’s health and as-
sure parents that all children’s products are safe.

The AAP further appreciates the fact that this legislation requires lead testing for
products designed or intended for use by or with children up to the age of 12 years.
Children’s brains develop rapidly throughout childhood, and significant damage can
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occur from lead exposure at any point during this time. This provision represents
a vital protection for child health.

The AAP congratulates the bill’s sponsors on making significant strides toward
improving the safety of children’s products. In that cooperative and constructive
spirit, the AAP would like to recommend five changes that would further strengthen
this proposal:

The standard for lead exposure can and should be further reduced to AAP’s rec-
ommendation of 40 parts per million in all parts of children’s products. We can re-
duce or prevent damage to children’s brains by lowering the lead standard to AAP’s
recommended level.

H.R. 4040 should define a standard test for “soluble” lead. The results of lead
tests on products can vary considerably depending upon the methodology used to as-
sess solubility. Further, the relationship of solubility to bioavailability and absorp-
tion will vary by method used to determine solubility. In order to ensure that this
is a meaningful standard that can be enforced consistently, the Consumer Product
Safety Commission should be directed to develop a rigorous test protocol with appro-
priate opportunities for public comment. In addition, the lead standard that drops
from 600 to 100 parts per million should state explicitly that it refers to total lead.

Some of the timetables in H.R. 4040 should be accelerated. While the standard
limiting lead in children’s products to 100 parts per million is laudable, it does not
take effect until four years after enactment. The standard should go into effect ear-
lier, preferably within no more than two years. Additionally, no timetable is speci-
fied for the Consumer Product Safety Commission to engage in the necessary rule-
making to establish the standard of 90 parts per million soluble lead. The CPSC
should be instructed to engage in this rulemaking on a set timeframe, such as with-
in six months to one year. In the meantime, the alternative standard for total lead
should apply to all children’s products.

Given that there is no compelling reason to include lead in children’s products,
lead content should be banned regardless of accessibility. If an accessibility standard
is included, it should state explicitly that paint, coating or electroplating do not
render lead inaccessible. The Commission should establish parameters for this ex-
ception by rulemaking and review them periodically, especially as lead-free alter-
natives become available.

Children’s products should be defined to cover those designed or intended for use
of children up to age 12 years not only with regard to lead testing, but related to
other CPSC standards as well. The bill’s limitation of other standards to products
designed or intended for children under the age of 6 years fails to protect children
age 6 to 12 years from hazards such as choking, sharp edges, amputation risk, caus-
tic chemicals, and electrical shock. In addition, the legislation should not qualify
this definition by requiring that it apply to products designed “primarily” for chil-
dren of a certain age. The word “primarily” should be deleted from the bill.

In conclusion, the American Academy of Pediatrics praises H.R. 4040, the Con-
sumer Product Safety Modernization Act, as an important advance in protecting our
nation’s children from the pernicious threat to health and development posed by
lead. We look forward to continuing our dialogue and our work together toward our
mutual goal of improving the health and well-being of all children.

Ms. SCHAKOWSKY. Mr. Hallenbeck.

STATEMENT OF LANE HALLENBECK, VICE PRESIDENT, AC-
CREDITATION SERVICES, AMERICAN NATIONAL STANDARDS
INSTITUTE

Mr. HALLENBECK. Thank you, Madam Chair.

As noted, my name is Lane Hallenbeck; and I am Vice President
of Accreditation Services for the American National Standards In-
stitute, or ANSI. My responsibilities at ANSI include directing ac-
creditation programs that assess the competence of third-party con-
forming assessment bodies. In lay terms, this means I work with
organizations that determine whether products, services, systems
or people comply with requirements found in voluntary standards
or mandatory regulations.

ANSI is coordinator of the U.S. private-sector-led and public-sec-
tor-supported standards and conformity assessment system. In this
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role, we work with a broad range of industries. We speak as the
U.S. voice in standardization forums around the globe; and,
through our network of members, we represent the interests of
more than 125,000 organizations and companies and 3%2 million
professionals worldwide.

During its 9-year history, the Institute has demonstrated a
unique ability to bring together diverse stakeholders in a spirit of
cooperation and collaboration. Among other things, we have suc-
cessfully teamed with the Council of Better Business Bureaus to
tackle identity theft, partnered with the 9/11 Commission and the
DHS to address some urgency preparedness in homeland security,
and helped Health and Human Services to develop a secure elec-
tronic health record for every American. In all our efforts, pro-
tecting the safety of consumers has been of paramount importance.
It is a key element of the Institute’s mission, and we are committed
to its implementation.

Earlier this year, the Toy Industry Association asked ANSI to
help them design a program of testing inspection and education
that could be implemented across the industry’s global supply
chain. ANSI responded with a 3-point proposal.

First, we would help the toy industry analyze existing standards,
technical regulations and conformity assessment programs. Next
we would form technical working groups and coordinate their ef-
forts to design testing and inspection methodologies. And, finally,
we would recommend steps to improve compliance activities
throughout the toy industry’s global supply chain.

TIA accepted this proposal, and I along with several ANSI col-
leagues have begun working with the Association and its members
2 months ago. Almost immediately we agreed that two criteria
were necessary for success in the global marketplace: common
product requirements and harmonized test methods. Our solutions
will draw from a toolbox of conformity assessment resources, not
just testing and inspection but also systems auditing, accredited
certification programs and, of course, education and training.

The program we are developing will be committed to improving
product safety, not just reducing the number of recalls. It will be
sustainable and forward looking to anticipate and prevent problems
yet unknown. It will be considerate of all types of suppliers, regard-
less of size or location; and it will support the concept of one stand-
ard, one test accepted everywhere.

We are making great progress. There are three groups on process
control, testing and reporting and design; and they are meeting on
a weekly basis. During biweekly teleconference, they report to a
steering committee I Chair that is comprised of working group
leaders and representatives of consumers, the U.S. Government
and staff from both ANSI and TIA.

Recommendations from the working groups and steering com-
mittee are targeted for broad review and approval, including a pub-
lic comment period and formal review and endorsement by TIA be-
fore year end. Implementation is expected to begin in early 2008.

Government, industry and consumers need to work at a single
purpose if we are to restore marketplace confidence in imported
goods. Regulatory bodies that lead oversight and regulation for con-
sumer health and safety issues will not be able to handle the work-
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load alone. ANSI is proud to help coordinate the public-private
partnership.

Thank you, and I welcome your questions.

[The prepared statement of Mr. Hallenbeck follows:]

STATEMENT OF LANE HALLENBECK

The American National Standards Institute (ANSI) is a private non-profit organi-
zation whose mission is to enhance U.S. global competitiveness and the American
quality of life by promoting, facilitating, and safeguarding the integrity of the vol-
untary standardization and conformity assessment system. ANSI’'s membership is
comprised of businesses, professional societies and trade associations, standards de-
velopers, government agencies, and consumer and labor organizations. Through this
network of members, the Institute represents the diverse interests of more than
125,000 companies and organizations and 3.5 million professionals worldwide.

ANSI is the official U.S. representative to the International Organization for
Standardization (ISO) and, via the U.S. National Committee, the International Elec-
trotechnical Commission (IEC), and is a U.S. representative to the International Ac-
creditation Forum (IAF). A memorandum of agreement between ANSI and the Com-
merce Department’s National Institute of Standards and Technology outlines a mu-
tual understanding of the roles of each organization. This includes ANSI’s recogni-
tion as the official U.S. member of the International Organization for Standardiza-
tion (ISO) and the International Electrotechnical Commission (IEC).

Since its formation, ANSI has been coordinating the development of standards-
based solutions to support accident prevention and improve worker and consumer
safety. Today, 10% of the approximately 10,000 approved American National Stand-
ards (ANS) currently available address issues that help to protect the workforce,
consumers and the general public.

Protecting the safety of consumers is of paramount importance to ANSI. It is a
key element of the Institute’s mission. ANSI works hard to ensure that there is con-
sumer participation at all levels of the total federation—from the Board of Directors
all the way through the policy and technical activities. Sometimes the participation
is by consumers themselves, at other times representation is through a consumer
organization. But there is always a need for more consumer involvement in stand-
ards and conformity assessment activities.

ANSTI’s processes give any interested stakeholder the opportunity to engage in the
development of a standard or the approval of a compliance program. The Institute’s
procedures are written to assure that everyone, regardless of ANSI membership sta-
tus, is able to participate in ANSI activities. If someone is interested in the subject
covered by a standard, for example, that individual may participate by applying to
become a member of the consensus body or submitting a contribution during public
review and comment.

American National Standards (ANS) run the entire spectrum, from the very first
ANS on pipe threads to work that is underway today to meet emerging needs in
areas ranging from the service sectors to the aging populations and those with dis-
abilities.

Standards are important for everyone because they influence the design, safety,
manufacturing and marketing of many products worldwide. Standards are not only
developed in response to injuries, hazards or other identified safety risks, but more
often in a proactive manner to prevent injuries from known hazards. Some areas
that come to mind where voluntary standards have especially made a difference in
enhancing consumer safety include:

 the National Electric Code (ANSI/NFPA 70)

» Safety for Ground-Fault Circuit Interrupters (ANSI/UL 943)

o Safety for Gas Water Heaters (ANSI Z21.10.1)

» Safety of Corded Window Covering Products (ANSI/WMCA A100.1)

¢ Accessible and Usable Buildings and Facilities (ANSI/ICC A117.1)

» Standard Specification for Protective Headgear Used in Bicycling or Roller Skat-
ing (ASTM F1447-98—Approved as an American National Standard)

Voluntary consensus standards and conformity assessment programs are driven
by requirements for continuous quality improvement—especially as technology
changes and evolves. ANSI and its hundreds of accredited standards developers and
conformity assessment bodies are constantly reviewing and updating their systems
to stay abreast of current and anticipated needs.
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ANSI: RESPONDING TO NATIONAL PRIORITIES.

ANSTI’s actions are aligned with the United States Standards Strategy (USSS), an
overarching framework document that calls for close cooperation between those who
develop the nation’s standards and conformity assessment programs and those who
use them. The USSS (excerpted in Annex B of this testimony) calls for the con-
sistent use by government of voluntary consensus standards. It also calls for the
standardization community to show leadership in developing responses to emerging
national priorities.

ANST’s standards panels are excellent examples of how the Institute is addressing
the critical needs of the nation. Last fall, ANSI partnered with the Council of Better
Business Bureaus to tackle identity theft prevention and ID management—an issue
that has victimized more than 18 million Americans over the past two years.

The Institute has partnered with the 9—11 Commission and the DHS to address
homeland security; and with the President’s Office of Science and Technology Policy
to help lead global nanotechnology initiatives. ANSI is working with HHS to imple-
ment the President’s vision for every American to have a secure electronic health
record within the next ten years. And the Institute’s newest panel is working with
a broad spectrum of agencies to support the commoditization of viable alternatives
to fossil fuels and the diversification of the global energy infrastructure.

ANSI has a unique ability to bring together in a neutral forum representatives
of industry, standards developing organizations, trade associations, professional and
technical societies, government, labor and consumer groups.

ANSTI believes that a strong public-private partnership is essential to renew con-
sumer confidence in the safety of toys.

ANSI: ACTING TO IMPROVE TOY SAFETY

Earlier this year, the Toy Industry Association asked ANSI to help them design
a program of testing, inspection and education that could be implemented across the
industry’s global supply chain.

ANSI responded with a three-point proposal:

First, we would help the toy industry analyze existing standards, technical regula-
tions and conformity assessment programs.

Next, we would form technical working groups and coordinate their efforts to de-
sign testing and inspection methodology programs.

Finally, we would recommend steps to improve compliance activities throughout
the toy industry’s global supply chain.

TIA accepted this proposal and I, along with several ANSI colleagues, began
working with the association and its members two months ago.

Almost immediately, we agreed that two criteria were necessary for success in the
global marketplace: common product requirements and harmonized test methods.

This means the system must be efficient, consistent and sustainable. It must focus
on improving how products are evaluated and assessing who is conducting the eval-
uations.

ANSI is focusing its facilitation efforts on the development and standardization
of compliance procedures that can be used industry-wide and throughout the supply
chain. . . in the past, these activities have been defined by individual manufacturers
and retailers.

The Institute is also turning its attention to harmonization of the current prac-
tices used to evaluate the competence of the conformity assessment bodies that are
evaluating compliance to requirements . . . regardless of whether those require-
ments are defined in a voluntary standard or a Federal regulation.

For both the requirements and the organizations, we are working to harmonize
these practices for use industry-wide.

Our solutions will draw from a toolbox of conformity assessment resources. Not
just testing and inspection, but also systems auditing, accredited certification pro-
grams, and, of course, education and training. These tools are defined in the Na-
tional Conformity Assessment Principles of the United States, excerpted in Annex
C of this testimony.

The program we are developing will be committed to improving product safety,
not just reducing the number of recalls. It will be sustainable and forward looking
to anticipate and prevent problems yet unknown. It will be considerate of all types
of suppliers—regardless of size or location. And it will support the concept of “One
standard . . . One test . . . Accepted everywhere.”

We are making great progress. Three working groups on Process Control, Testing
and Reporting, and Design are meeting on a weekly basis. During bi-weekly telecon-
ferences, they report to a Steering Committee comprised of the WG leaders, and rep-
resentatives of consumers, the U.S. government, and staff from both ANSI and TIA.
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Recommendations from the Working Groups and Steering Committee are targeted
for broad review and approval—including a public comment period and a formal re-
view and endorsement by TIA—before year-end.

Implementation is expected to begin in early 2008.

In the meantime, a broad spectrum of stakeholders is already taking decisive ac-
tion to remove unsafe products from distribution. In particular, brands and retailers
have shared with ANSI that they have intensified their conformity assessment ef-
forts to ensure the integrity of the import safety net.

There can be no guarantee unless all the stakeholders are working together. From
producer to government regulator to retailer to parent—everyone has a role to play.

BUILDING CONSUMER CONFIDENCE

Just as consumers have the right to expect that the toys they buy for their chil-
dren will be safe, the same expectation should hold true for the toothpaste they use,
the tires they travel on, and the food they eat.

The emergence of the global marketplace has created both consumer benefits and
problems. If the public and private sectors work together, practicable solutions can
be flo(imd to address the emerging issues of consumer health and safety in a global
world.

Steps are already being taken. On September 26, ANSI hosted a conference fo-
cused on building consumer confidence in the products that enter into our market-
place. Presentations and discussion sessions engaged participants in identifying re-
sources, initiatives, and applicable standards and compliance programs that will cre-
ate a safer consumer environment.

A follow-up session was held during a joint meeting of the ANSI member forums
in mid-October. The Institute is committed to a process that identifies necessary,
practicable and immediate actions that can be taken to ensure that only safe prod-
ucts enter into the U.S. marketplace.

ANSI wants to help reassure consumers that the products they find on the
shelves of their local retailer have been tested and found to be safe—regardless of
country of origin. In order for the Institute to accomplish this objective:

e Standards and conformity assessment resources that are already in place must
be used more efficiently.

¢ Government and industry need to work at a single purpose to identify gaps in
tshe current systems of testing and inspection of products imported to the United

tates.

¢ New human and financial resources must be brought to bear to strengthen ex-
isting systems and fill any identified gaps.

In some cases, it may be necessary to elevate certain requirements from voluntary
to mandatory status. If this happens, the U.S. must also be careful to remain com-
pliant with our obligations in the WTO and existing bi-lateral trade agreements.
Any efforts made to improve the safety of imported products should not cause other
governments to reciprocate with trade barriers on American exports.

CPSC and the other regulatory bodies that lead oversight and regulation for con-
sumer health and safety issues will not be able to handle the workload alone—even
with additional financial resources. Private and public sector resources must be uti-
lized in harmony if consumer confidence in imported goods is to be restored.

ANSI stands ready to coordinate that public/private partnership. The Institute
knows how to leverage voluntary consensus standards and the related compliance
systems to create solutions that engage and support all stakeholders.

ANST looks forward to working in partnership with this committee, Congress, and
other U.S. public sector representatives to stem the tide of unsafe products imported
into our country.

BACKGROUND ON THE U.S. STANDARDIZATION AND CONFORMITY ASSESSMENT SYSTEM
AND THE ROLE OF THE AMERICAN NATIONAL STANDARDS INSTITUTE (ANSI)

The U.S. private sector-led, voluntary standardization and conformity assessment
system has been in existence for more than 100 years. Highly decentralized, the sys-
tem is naturally partitioned into industrial sectors that are supported by numerous
independent, private sector standards developing organizations (SDOs). Marketplace
demand drives the system’s activities, with standards and conformity assessment
programs typically developed in response to specific concerns and needs expressed
by industry, government, and consumers.

Since 1918, this system has been administered and coordinated by the American
National Standards Institute (ANSI) with the cooperation of the private sector and
the Federal, state and local governments. ANSI does not develop standards or con-
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formity assessment programs. Rather, it functions as a central clearinghouse and
coordinating body for its member organizations. The Institute is a unique partner-
ship of industry, professional, technical, trade, labor, academic and consumer orga-
nizations, as well as government agencies. These members of the ANSI federation
actually develop standards and conformity assessment programs, contributing their
time and expertise in order to make the system work.

Al\}IDSI ensures the integrity of the U.S. standards and conformity assessment sys-
tem by:

1. Establishing a set of due process-based “essential requirements” that SDOs
may follow in order to manage the development of consensus standards and con-
formity assessment programs in a fair and open manner,

2. Accrediting SDOs who adhere to these requirements,

3. Approving candidate standards from ANSI-accredited SDOs as American Na-
tional Standards (ANS), and

4. Conducting regular audits of the ANS activities of ANSI-accredited SDOs to en-
sure ongoing compliance with ANSI’s essential requirements.

1ANSI has accredited hundreds of SDOs across a range of industry sectors. These
industries include (but certainly are not limited to) telecommunications, medical de-
vices, heavy equipment, fire protection, information technology, petroleum, banking,
and household appliances. There are now approximately 10,000 ANSI-approved
ANS that address topics as diverse as dimensions, ratings, terminology and symbols,
test methods, interoperability criteria, product specifications, and performance and
safety requirements. These standards development efforts serve the public interest
and are being applied to new critical areas such as the environment, healthcare,
homeland security, and nanotechnology.

The Institute’s approval of a candidate standard or conformity assessment pro-
gram as an ANS verifies that the principles of openness and due process have been
followed and that a consensus of all interested parties has been reached. Due proc-
ess requires that all proposed ANS be circulated to the public at large for comment,
that an attempt be made to resolve all comments, and that there is a right of ap-
peal. In addition, ANSI considers any evidence that a proposed ANS is contrary to
the public interest, contains unfair provisions or is unsuitable for national use. This
basic formula has been the hallmark of the ANS process for decades, and it has gar-
nered worldwide respect and acceptance.

One of the best indicators of confidence in the U.S. voluntary consensus standard-
ization and conformity assessment system (as exemplified by the ANS process) is
Congress’s 1996 passage of the National Technology Transfer and Advancement Act
(NTTAA). This law (P.L. 104-113) requires Federal agencies to use voluntary con-
sensus standards and conformity assessment programs for regulatory purposes
wherever feasible and to procure equipment and services in accordance with such
standards. It also requires agencies to increase their participation in the develop-
ment process and directs the Commerce Department’s National Institute of Stand-
ards and Technology (NIST) to coordinate Federal, state and local voluntary stand-
ards and related conformity assessment activities.

ANST’s success is measured by usage and acceptance. From the government’s per-
spective, there are two examples of confidence in the ANSI process that are worth
citing here:

The first is the Consumer Product Safety Act. This 1972 legislation mandates that
if a voluntary standard exists, CPSC may issue a mandatory standard only when
the voluntary standards will not eliminate or adequately reduce the risk of injury
or death, or it is unlikely that there will be substantial compliance with the vol-
untary standard.

The second is Congress’ 1996 approval of Public Law 104-113, also know as the
National Technology Transfer and Advancement Act (NTTAA). This law requires
Federal agencies to increase their reliance upon and participation in the voluntary
consensus standards and conformity assessment systems.

ANSI also promotes the international use of U.S. standards and conformity as-
sessment programs. The Institute serves as the U.S. national body representative
in two major, non-treaty international standards organizations: the International
Organization for Standardization (ISO) and, through the United States National
Committee (USNC), the International Electrotechnical Commission (IEC). ANSI and
the USNC play a leadership role in ISO and IEC, respectively, on both policy and
technical matters.

Part of ANSTI’s role as the U.S. member of ISO includes accrediting U.S. Technical
Advisory Groups (U.S. TAGs) which develop and transmit, via ANSI, U.S. consensus
positions on the activities and ballots of technical committees and subcommittees.
Similarly, the USNC approves TAGs for IEC activities. In many instances, vol-
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untary standards and conformity assessment programs developed by U.S. SDOs are
taken forward, through ANSI or the USNC, where they are approved in whole or
in part by the ISO and/or IEC as International Standards. ANSI also encourages
the adoption of international standards as national standards where they meet the
needs of the user community.

In addition, ANSI advocates U.S. positions in various regional standards organiza-
tions and regularly meets with representatives from standards bodies in other na-
tions. Thus, ANSI plays an important role in facilitating the development of global
standards and related conformity assessment programs that support global com-
merce and which prevent regions from using local standards that favor local indus-
tries as trade barriers.

Conformity assessment is the term used to describe steps taken by both manufac-
turers and independent third-parties to determine fulfillment of standards require-
ments. ANST’s role in the conformity assessment arena includes accreditation of or-
ganizations that certify that products and personnel meet recognized standards. The
ANSI-American Society for Quality National Accreditation Board (ANAB) serves as
the U.S. accreditation body for management systems certification, primarily in areas
such as quality (ISO 9000 family of standards) and/or the environment (ISO 14000
family of standards). ANSI also is involved in several international and regional or-
ganizations to promote multilateral recognition of conformity assessments across
borders to preclude redundant and costly barriers to trade.

In summary, through its various roles and responsibilities, ANSI advances its
mission to “enhance both the global competitiveness of U.S. business and the U.S.
quality of life by promoting and facilitating voluntary consensus standards and con-
formity assessment systems and safeguarding their integrity.”

EXCERPT FROM THE UNITED STATES STANDARDS STRATEGY

Principles. It is well established in the community of nations that standards
should meet societal and market needs and should not be developed to act as bar-
riers to trade. In approving the World Trade Organization Technical Barriers to
Trade Agreement, WTO members recognized that goal and established globally ac-
cepted principles as a framework to promote cooperation and discourage the use of
standards as trade barriers. The U.S. standards and conformity assessment system
is based on the following set of globally accepted principles for standards develop-
ment.

¢ Transparency. Essential information regarding standardization and conformity
assessment activities is accessible to all interested parties.

* Openness. Participation is open to all affected interests.

¢ Impartiality. No one interest dominates the process or is favored over another.

« Effectiveness and relevance. Standards and related conformity assessment pro-
grams are relevant and effectively respond to regulatory and market needs, as well
as scientific and technological developments.

« Consensus. Decisions are reached through consensus among those affected.

* Performance-based. Standards are performance-based, specifying essential char-
acteristics rather than detailed designs where possible.

¢ Coherence. The process encourages coherence to avoid overlapping and con-
flicting standards and conformity assessment programs.

¢ Due Process. Standards development accords with due process so that all views
are considered and appeals are possible.

» Technical Assistance. Assistance is offered to developing countries in the formu-
lation and application of standards and related conformity assessment programs.

In addition, U.S. interests strongly agree that the process should be:

« Flexible, allowing the use of different methodologies to meet the needs of dif-
ferent technology and product sectors;

¢ Timely, so that purely administrative matters do not slow down the work, but
meet market expectations; and

¢ Balanced among competing interests.

EXCERPT FROM THE NATIONAL CONFORMITY ASSESSMENT PRINCIPLES OF THE UNITED
STATES

The National Conformity Assessment Principles for the United States document
articulates the principles for U.S. conformity assessment activities that will allow
consumers, buyers, sellers, regulators and other interested parties to have con-
fidence in the processes of providing conformity assessment, while avoiding the cre-
ation of unnecessary barriers to trade.
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Conformity assessment includes sampling and testing, inspection, supplier’s dec-
laration of conformity, certification, and management system assessment and reg-
istration. It also includes accreditation of the competence of those activities by a
third party and recognition (usually by a government agency) of an accreditation
program’s capability.

While each of these activities is a distinct operation, they are closely interrelated.
The choice of the most appropriate assessment processes, as well as the quality with
which any one of them is performed, can have a significant effect on the confidence
in and reliance that can be placed on the results of the entire conformity assess-
ment.

The definitions included in the National Conformity Assessment Principles docu-
ment are based on ISO/IEC 17000:2004, Conformity assessment—Vocabulary and
general principles. Some variances, noted in italics, occur where the term is not in
ISO/IEC 17000 or has another specific meaning in the United States. Definitions are
included in this document to preclude confusion and to make it more understand-
able. In different contexts, the same term can signify different types of activities.

e Accreditation Third party attestation related to a conformity assessment body
conveying a formal demonstration of its competence to carry out specific conformity
assessment tasks. (These tasks include sampling and testing, inspection, certifi-
cation and registration.)

¢ Certification Third party attestation related to products, processes, or persons
that conveys assurance that specified requirements have been demonstrated.

¢ Conformity Assessment Demonstration that specified requirements relating to
a product, process, system, person or body are fulfilled. (This may include any activ-
ity concerned with determining directly or indirectly that relevant requirements are
fulfilled.)

¢ First, Second and Third Party The first party is generally the person or organi-
zation that provides the object, such as the supplier. The second party is usually
a person or organization that has a user interest in the product, such as the cus-
tomer. The third party is a person or body that is recognized as being independent
of the person or organization that provides the object, as well as the user or cus-
tomer of the object.

¢ Inspection Examination of a product design, product, process or installation and
determination of its conformity with specific requirements or, on the basis of profes-
sional judgment, with general requirements.

¢ Recognition Procedure used to provide formal notice that an accreditation body
is competent to carry out specific tasks. These tasks include accreditation of testing
laboratories and inspection, certification and registration bodies. A governmental
recognition system is a set of one or more procedures used by a Federal agency to
provide recognition.

¢ Registration Third party attestation related to systems that convey assurance
that specified requirements have been demonstrated. Such systems include those es-
tablished for the management of product, process or service quality and environ-
mental performance.

* Sampling. Provision of a sample of the object of conformity assessment according
to a procedure.

¢ Supplier’s Declaration. Procedure by which a first party or supplier conveys as-
surance that the object of conformity fulfills specified requirements.

e Test. Technical operation that consists of the determination of one or more char-
acteristics of a given product, material, equipment, organism, person’s qualification,
physical phenomenon, process or service according to a specified technical procedure
(test method).

¢ Testing. Determination of one or more characteristics of an object of conformity
according to a specified technical procedure (test method). Action of carrying out one
or more tests.

* Test Method. Specified technical procedure for performing a test.

Mr. RusH [presiding]. Mr. Korn.

STATEMENT OF ALAN KORN, DIRECTOR, PUBLIC POLICY AND
GENERAL COUNSEL, SAFE KIDS WORLDWIDE

Mr. KORN. Thank you, Mr. Chairman.
Let me say by way of introduction that we have great confidence
in this committee. We have seen more attention on consumer prod-
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uct safety in the past 5 months—you are making my life very
busy—than we did for many, many years before.

And, also, I must say that the staff on both sides—the ones sit-
ting to your left and to your right and behind you—have been real-
ly stellar. They are always engaging us to find out what we think
and often agreeing with us, a few times disagreeing. But the vast
majority we have come to some very good conclusions, and I think
many of them are contained in this piece of legislation. I think that
should go said.

Also by introduction let me say this, that there are many who
feel that the CPSC is a dead agency and that it is failing—and that
they are failing to repeatedly serve its important mission. I am not
one of those people, Mr. Chairman. The CPSC is full of committed
staff who day in and day out—I work with them every single day,
every single week—who are completely committed to protecting
consumers and children from unreasonable, dangerous products.

The CPSC, however, is an agency withering on the vine. It is not
dead, but it is withering, and it is in immediate need of water and
%}rtilizer. We believe your act is a much-needed dose of Miracle-

ro.

Let me, at the risk of my own peril, not read through my testi-
mony but just go through a couple of points.

Number 1, we are particularly pleased that there is a budget in-
crease in this bill. Its present budget in no way allows the agency
to do what it needs to do. It is the single-handedly most important
reform in this legislation. If you do anything else, get it the fer-
tilizer and water it needs to get the job done. I think we are all
in agreement there.

We are also supportive of the fact—it is a nuanced point but im-
portant one—that you created a separate authorization for the lab.
We have been to that lab. They are embarrassingly poor. I think
staff has been there, also. It is time. I think everybody is in agree-
ment with that.

My third point is this extension to 5 commissioners, and I am
going to spend a little bit more time on that because I think both
the acting chairman and the commissioner expressed some reserva-
tion there.

We are glad to see it in the bill. The bill’s sponsors feel that the
Commission can function more effectively with a full complement
of members. We agree. An agency with 5 members makes for a
much more vibrant institution and will promote active discussion,
compromise and even dissent when necessary, which we think
serves the public interest.

We can see that energy and I believe effectiveness in another
agency under the subcommittee’s jurisdiction, and that is the Fed-
eral Trade Commission. Due in large part to its full complement
of commissioners and its adequate budget, the FTC on whole effec-
tively serves its mission of protecting consumers from deceptive
practices and preserving a competitive marketplace.

Another point, the five-member Commission would allow a presi-
dent and Congress to expand the diversity of the expertise of the
CPSC through the nomination and confirmation process. For exam-
ple, the CPSC panel could include a commissioner with a legal
background, a commissioner with human factors experience, a com-
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missioner with knowledge of children and how they interact with
products, a commissioner with experience in certain risk areas like
drowning and fire and burns, which is the leading causing killer
of kids under the CPSC jurisdiction. It is motor vehicle crashes is
No. 1. That is NHTSA. Those other two are CPSC and, third, a
commissioner with a background in product design and engineer-
ing.

I am not so egotistical to say that this is a recommendation to
the President or Senate as to a particular candidate for the con-
firmation process, but your bill does capture the diversification.

I think we can also learn by looking at the NTSB, who each has
a member with experience in aviation, boating and railway, collec-
tively making a very diverse expertise in that commission.

I think—I am using your words here—that you believe that the
agency is in the minor leagues. This provision in the bill, although
not the sole provision that will help, will help move this to the
major leagues, I believe. In fact, your staff—both staff—did some
great research that I don’t think there is another agency in this
city that has three commissioners. They all have five. So I think
that is an excellent thing. It is something that we should keep in
the bill, notwithstanding I detected a bit of apprehension from the
agency itself.

My testimony goes into much more detail on several other provi-
sions. I will let you work through those and certainly offer my help
to staff as we go forward on the many other technical provisions
of the bill that we think are good and a few that we think can be
modestly improved.

Thank you, Mr. Chairman.

Mr. RusH. The Chair thanks the gentleman, and we thank you
for your gracious commentary.

[The prepared statement of Mr. Korn follows:]
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WRITTEN STATEMENT OF
ALAN KORN,
- DIRECTOR OF PUBLIC POLICY & GENERAL COUNSEL
SAFE KIDS USA
ON
THE CONSUMER PRODUCT SAFETY MODERNIZATION ACT OF 2007

My name is Alan Korn, and I am the Director of Public Policy and General Counsel for Safe
Kids USA, a member country of Safe Kids Worldwide. Safe Kids thanks the House Commerce,
Trade and Consumer Protection Subcommittee, and in particular Chairman Rush and Ranking
Member Stearns for holding a hearing on the Consumer Product Safety Modernization Act of
2007 and ways to improve the overall operations of the U.S. Consumer Product Safety
Commission (CPSC).

L History of Safe Kids Worldwide

Safe Kids Worldwide is the first and only international organization dedicated solely to
addressing an often under recognized problem: More children ages 14 and under in the U.S.
are being killed by what people call “accidents” (motor vehicle crashes, fires, drownings and
other injuries) than by any other cause. Formerly known as the National SAFE KIDS
Campaign, Safe Kids Worldwide unites more than 450 coalitions in 16 countries, bringing
together health and safety experts, educators, corporations, foundations, policymakers and
volunteers to educate and protect families against the dangers of accidental injuries.

Founded in 1987 by the Children’s National Medical Center and with support from Johnson &
Johnson, Safe Kids Worldwide and its member country, Safe Kids USA, relies on developing
injury prevention strategies that work in the real world - conducting public outreach and
awareness campaigns, organizing and implementing hands-on grassroots events, and working to
make injury prevention a public policy priority.

The ongoing work of Safe Kids coalitions reaching out to local communities with injury
prevention messages has contributed to the more than 40 percent decline in the childhood -
unintentional injury death rate during the past 15 years in the U.S. However, with more children
dying from accidental injury than from cancer, heart disease and birth defects, Safe Kids
Worldwide and its member countries remain committed to reducing unintentional injury by
implementing prevention strategies and increasing public awareness of the problem and its
solutions.
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II.  The Problem: Accidental Childhood Injury

Accidental injuries are a leading cause of death for all Americans, regardless of age, race,
gender, or economic status. Annually, an average of 27,100 deaths and over 33.1 million injuries
are related to consumer products (although these are not necessarily caused by consumer
products). Unfortunately, children make up a large portion of these tragic numbers. Each year,
more children ages 14 and under die from unintentional injuries than from all childhood diseases
combined. More than 5,300 children ages 0 - 14 die and there are over 6 million injuries serious
enough to require medical care due to unintentional injury.

III. The Consumer Product Safety Modernization Act of 2007

In light of the recent news coverage surrounding the CPSC and product recalls, Safe Kids
believes this is the perfect opportunity to address children’s product safety on a comprehensive
basis. Accordingly, Safe Kids applauds Coramittee Chairman Dingell, Subcommittee Chairman
Rush, Committee Ranking Member Barton and Subcommittee Ranking Member Stearns, for
sponsoring the Consumer Product Safety Modernization Act of 2007. We believe this bill is an
excellent legislative framework to not only remedy the CPSC’s abysmal budget, but to also
rejuvenate this important federal agency that has not been reauthorized since 1990. Safe Kids
supports many of the provisions contained in the Consumer Product Safety Medernization Act of
2007:

A. Increasing the CPSC’s General Budget

Safe Kids is particularly pleased that the Consumer Product Safety Modernization Act of
2007 would dramatically increase the Agency’s current operating budget to a sufficient
level in order for it to properly fulfill its mission. The CPSC monitors the safety of over
15,000 types of consumer products, including kitchen appliances, sporting equipment,
safety devices, home furnishings and art materials, and is charged with an enormous
responsibility to keep families safe from injury and death. The CPSC must regulate
consumer products, recall them when necessary, educate the public about safe use and
behavior, and stay current on new injury product trends.

Given its historically small budget and large statutory mandate, the CPSC has often been
effective over the years, but could do much more with additional resources. The
Consumer Product Safety Modernization Act of 2007 provides those resources by
providing $270 million from FY 2009 to FY 2011 - a dramatic increase over current
levels. Safe Kids believes this infusion of funds is single-handedly the most important
reform in the legislation and we applaud the bill’s sponsors for arming the CPSC with
appropriate resources in order for it to properly serve its critical mission. We do note,
however, that the House version of a CPSC reform bill includes an authorization of an
increase in funds for three years while the Senate companion legislation is an
authorization for seven years. Clearly a seven year authorization is preferable in that it
provides more funding stability to the Agency and gives it the opportunity to better
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strategically plan for the future. Nonetheless, the House bill’s infusion of funds is much
needed and will certainly help the Agency serve its critical mission.

In addition, salaries for staff represent the largest portion of the CPSC’s budget.
However, the CPSC has gradually had their staffing levels reduced over the years due to
budget constraints, This has resulted in fewer and fewer CPSC staff members to carry
out the Agency’s increasing responsibilities to keep children and families safe from
defective and hazardous products. Not only has the Agency lost personnel over the years,
but, significantly, the CPSC has lost key staff members through attrition who had in-
depth experience and deep institutional knowledge. This is now the time to re-invest in
staffing the Agency so that the CPSC, over time, will have an effective team with
historical knowledge that can keep up with the fast-changing consumer product
marketplace. Safe Kids recommends that at least a portion of the increase in the
Agency’s budget be used to augment the staffing levels at the CPSC.

B. Dedicated Funds for Labs

Safe Kids also supports the legislation’s separate authorization to upgrade the Agency’s
dilapidated laboratory. This will ensure that the CPSC can accomplish this important
task without having to make any difficult decisions about what should be prioritized in
the new budget. In addition, having specific amounts of money authorized for the lab
sends the important message that this is, in Congress’ view, a priority task for the CPSC.

Safe Kids has consistently advocated for an upgrade to the CPSC’s lab facilities. In the
past, Safe Kids staff toured the CPSC testing lab located in Gaithersburg, Maryland. The
CPSC, among other things, uses this lab to test thousands of consumer products to ensure
that they comply with existing voluntary or mandatory standards, or to determine whether
or not they pose an unreasonable risk of injury to the American public. Safe Kids staff
was impressed by the commitment and expertise of CPSC lab personnel, but was
surprised by the poor quality of the lab’s conditions. The CPSC, to this day, still attempts
to fulfill its mission with less than adequate technical facilities. We believe that the
CPSC should have a lab that, at the very least, competes with those found in the private
sector and that Congress should provide the funds necessary to upgrade the facility. The
Consumer Product Safety Modernization Act of 2007 does just that by providing $20
million for the upgrade of this important facility.

C. Increasing the Civil Penalties for Violations

Safe Kids supports the increase in the civil penalty allowed by the Consumer Product
Safety Act (CPSA), as contained in the Consumer Product Safety Modernization Act of
2007 and passed by the House of Representatives last month (although we would like to
see the amount of the cap increased given the recent cap increase passed by the Senate
Commerce Committee). In its present form (under Section 20 of the CPSA), any person
who knowingly engages in a prohibited act, as outlined in Section 19, is subject to a civil
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penalty not to exceed approximately $1.8 million. In some cases, and in particular when
larger companies are involved, the $1.8 million cap may not be enough of an economic
deterrent to prevent the company from engaging in an unlawful act. For example, a
company that has $50 million worth of product in the marketplace may be willing to
incur the civil penalty instead of reporting a defect or injury as required under Section 15
in hopes of avoiding a recall (failing to report any information required by Section 15(b)
is a prohibited act under Section 19 and is subject to a civil penalty). Safe Kids has long
advocated for an increase in the civil cap to an amount that better represents a deterrent.
We support the provision in the Consumer Product Safety Modernization Act of 2007 that
would increase civil fines for all statutes under the CPSC’s jurisdiction.

D. Restoring the CPSC to a Five-Member Commission

The Consumer Product Safety Modernization Act of 2007 contains a provision that
triggers an existing Agency authorization by expanding the Commission to five
Commissioners, as opposed to the current membership of three Commissioners. The
bill’s sponsors feel that the Commission can function more effectively with a full
complement of members. Safe Kids agrees; an Agency with five members makes for a
much more vibrant institution and would promote active discussion, compromise and
even dissent when necessary. We can see that energy, and I believe effectiveness, in
another Agency under this Subcommittee’s jurisdiction — the Federal Trade Commission
(FTC). Due in large part to its full complement of Commissioners (and its adequate
budget), the FTC, on the whole, effectively serves its mission by protecting consumers
from deceptive practices and preserving a competitive marketplace.

A five member Commission would also allow the President and Congress to expand and
diversify the expertise of the CPSC through the nomination and confirmation process.
For example, the CPSC could be comprised of the following:

» A Commissioner with a legal background;

» A Commissioner with experience in human factors;

> A Commissioner with knowledge about children and how they interact with
products;

» A Commissioner with experience in certain risk areas, such as drowning or
fires/burns; and

» A Commissioner with a background in product design and engineering.

This is, by no means, a recommendation from Safe Kids as to who should be part of the
Commissioner panel, but more illustrative of the opportunities that a five member
Commission can present to the overall Agency structure as well as diversification. The
diversification of expertise can be seen at the National Transportation Safety Board
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whose Board Members have individual, and therefore, collective knowledge in the fields
of aviation, railway and boating.

Safe Kids does, however, caution the Subcommittee that expanding the Commission by
two members would also result in the need for additional budget resources for staffing,
office space and travel. We believe that the budget relief provided in the Consumer
Product Safety Modernization Act of 2007 should be used first to improve overall Agency
core functions ~ such as increasing recall effectiveness, staffing, marketplace policing
and conducting enhanced public education initiatives — not using funds to augment the
number of Commissioners. While we support the expanded Commission, Safe Kids
believes that there other more pressing matters that need to be addressed first before
doing so. The Consumer Product Safety Modernization Act of 2007 addresses that
concern by authorizing the expansion only at the end of FY 2010 after the CPSC budget
reaches $90 million and presumably after it has improved its critical core functions.

E. Enhancing Product Recall Effectiveness

There are many provisions in the Consumer Product Safety Modernization Act of 2007
that would enhance the effectiveness of product recalls and improve the strength of the
CPSC compliance staff at the recall negotiating table with manufacturers:

1. Elimination of the Unfettered Election of Remedies Provision in Section
15 of the Consumer Product Safety Act

The Consumer Product Safety Modernization Act of 2007 eliminates the
unfettered “election of remedies” provision contained in Section 15 of the CPSA.
Safe Kids believes this provision unnecessarily handcuffs the CPSC’s compliance
staff when they are negotiating a corrective action plan.

Presently, once the Commission determines that a product distributed in
commerce presents a substantial hazard and that remedial action is required to
serve the public interest under Section 15 of the CPSA, the CPSC may order the
manufacturer of the dangerous product to elect (at the product manufacturer’s
discretion) to either:

» Bring the merchandise into conformity with requirements of the applicable
consumer product safety rule; or

» Replace the product with a like or equivalent product; or
» Refund the purchase price (less a reasonable allowance for use).

{Consumer Product Safety Act, Section 15d)
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This discretionary election may not always serve the public interest. For instance,
if the CPSC is recalling a $75 toaster that poses a serious electrocution or fire and
burn hazard, the manufacturer, once ordered to remedy, may elect to refund the
purchase price less a reasonable allowance for use. The refund on a toaster that
has been in the marketplace for five years may have a refund value of $10. This
refund may not be a motivating enough factor to encourage the consumer to
remove the dangerous product from their household. In this case, the public may
be better served by a different remedy ~ such as receiving a replacement item that
is of similar quality or having the recalled product repaired. Safe Kids believes
that CPSC compliance officers should ultimately decide what constitutes an
appropriate remedy given the totality of the circumstances. The House bill does
just that by allowing the CPSC to “approve” the recall remedy plan tendered by
the manufacturer. We, therefore, support the change to Section 15 of the enabling
statute in the Consumer Product Safety Modernization Act of 2007 that empowers
the CPSC to police the manufacturer’s elected remedy option.

2. Product Tracking

The Consumer Product Safety Modernization Act of 2007 also contains a
provision that would require manufacturers of children’s products to place
distinguishing marks on both the products and packaging that will enable the
consumer (and retailer) to easily identify whether or not the item has been
recalled. This requirement will make it much easier for consumers to quickly
identify if a certain product has been recalled and hopefully return or dispose of
the item in a timely fashion. Safe Kids supports this sound policy provision.

Historically, recall rates are quite low and much of the problem can be attributed
to consumers not even being aware of the recall itself. Recall ineffectiveness also
stems from consumers not being able to easily determine whether or not the
product in their possession is the recalled one. Safe Kids notes that the bill
requires the manufacturer to put the distinguishing marks on both the product
itself and its packaging, when feasible. Safe Kids believes that the distinguishing
marks — when at all possible — should be permanently stamped on the product
itself so that the tracking information is present throughout the lifespan of the
item.

In addition, Safe Kids recommends that all recall notices should highlight the
distinguishing marks on the product. The simple existence of the marks is not
enough — the recall notices need to incorporate color pictures of where the marks
are on the products {or its packaging) as well as any graphics to help the
consumer/parent/caregiver determine if there is a recalled product in their home.
The CPSC recently released “A Consumer’s Guide to the Magnetix Building Set
~ Recall™; this is a great example of the effective use of images, distinguishing
marks and other graphic elements to convey safety information.



72

3. Support for the Danny Keysar Child Product Safety Notification Act
(H.R. 1699)

Section 104 of the Consumer Product Safety Modernization Act of 2007 includes
an effective tool (product registration cards) that would help improve customer
notification and, therefore, recall success rates. The legislation incorporates the
Danny Keysar Child Product Safety Notification Act (H.R. 1699), which recently
passed the House of Representatives, and would direct the CPSC to require
manufacturers of certain children’s “durable products” (like cribs, playpens, high
chairs and strollers) to provide consumer product registration cards in order to
help facilitate the recall process. This bill was recently unanimously approved by
the full House Energy and Commerce Committee and Safe Kids applauds the
sponsors for including the legislation in the Consumer Product Safety
Modernization Act of 2007. Registration cards, in some circumstances, can be an
important tool to help consumers become aware of potentially dangerous products
in their home by allowing the manufacturer of a recalled product to directly notify
the purchaser of the product about the recall and the remedial action warranted.
We note, however, that the Danny Keysar Child Product Safety Notification Act
would not require registration cards for all children’s products; the requirement
would only apply to products inextricably interwoven in a child’s daily life. This
tailored use of registration cards makes the Act very practical and targeted to only
those products that, if they contain a design hazard, pose significant exposure to
death or injury.

Section 104 also contains an interesting provision that would require the CPSC to
examine and assess the effectiveness of any voluntary standard relating to the
durable infant and toddler products addressed in the Danny Keysar Child Product
Safety Notification Act. If they are determined to be effective, than the Agency
would be required to convert those voluntary standards into mandatory safety
regulations. If not, then the CPSC would improve them by issuing more stringent
product safety rules. This provision would not only help ensure that these special
products are safe, but also, by converting the voluntary standard to a product
safety rule, trigger the third-party testing and certification requirements of Section
102. Safe Kids does, however, caution the Subcommittee that this provision of
the bill, especially in light of its short time frame for implementation, could be a
serious drain on Agency resources and staff time. The Danny Keysar Child
Product Safety Notification Act addresses 12 “durable products”. This is a
significant amount of rulemaking.

4. Authority to Re-Visit a Negotiated Corrective Action Plan

The Consumer Product Safety Modernization Act of 2007 contains a much needed
provision that enables the Agency and in particular, its compliance staff, to revisit
an implemented recall corrective action plan that has not been effective. Thisisa
particularly important tool for those recalled products that have a serious hazard
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and it can be determined that the recall effectiveness rates are insufficient (i.e.,
cribs that pose a strangulation or a playpen that unexpectedly collapses). Posed
with this scenario, the CPSC can require the manufacturer to more aggressively
re-publicize the recall with posters, paid advertising or an additional video news
release, among other things.

The Consumer Product Safety Modernization Act of 2007 also allows the CPSC to
revoke completely a negotiated corrective action plan if it determines that a
manufacturer or distributor has failed to substantially fulfill its action plan
obligations. This is also a provision we support. We do believe, however, that
“failing to comply substantially with [manufacturer] obligations under [a recall}
action plan” should be considered a prohibited act under Section 19 of the CPSA.
This would, in turn, trigger the authority to administer the civil penalties
provision. Exposure to civil penalties provides an extra incentive for
manufacturers/distributors to aggressively comply with an action plan in the first
place.

5. Enhanced Notice Ordered under Section 15(c)

Section 209 improves the Section 15(c) notice by allowing the CPSC, after a
hearing and order under Section 15(f), to require a manufacturer, if appropriate, to
provide enhanced public notification as part of a mandatory recall of a product
determined to be a “substantial product hazard”. Although we believe that the
CPSC compliance staff already has this authority once a mandatory recall is
ordered, the provision does make it crystal clear that that implementation of a
recall could require these notice efforts (website, radio and television notices).
We also believe that the specificity provided by Section 209 will assist the CPSC
staff in negotiating a voluntary recall by informing the manufacturer that these
enhanced notice techniques are available to staff and may be required.

F. Third-Party Testing/Ban on Children’s Products Containing Lead

The Consumer Product Safety Modernization Act of 2007 would require third-party
testing to ensure that children’s products comply with any applicable product safety
standards. It would also virtually ban lead in children’s products, children’s jewelry and
consumer use paints. Associations, manufacturers, retailers and many consumer groups
all agree that these are two concepts whose time has come. Add Safe Kids to this long
list.

We also have two concepts to add to the legislation. First, Safe Kids believes that the
testing required by Section 102 of the Consumer Product Safety Modernization Act of
2007 should be done throughout the manufacturing process and on several lots to ensure
that all products that may find themselves in the marketplace comply with applicable
safety standards.
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Second, the Senate’s version of the CPSC reform act contains a provision that requires
the Government Accountability Office to conduct periodic audits of third-party testing
labs. The audit procedure described in the Senate’s CPSC Reform Act of 2007 addresses
the expertise and qualifications of third-party testing labs. Safe Kids believes that this
audit protocol should be added to the House bill and, in fact, expanded to include a
periodic assessment of the financial independence of these facilities. This will ensure
that the certification labs are truly and continuously qualified and independent.

G. Labeling Requirement for Catalog and Internet Sales of Toys and Games

Safe Kids supports the provisions of Section 105 that would require manufacturers of
certain children’s products to label and, therefore, warn potential online/catalog
purchasers of the small parts in the product and the associated choking hazard. Present
law requires those warnings at the point of purchase on packaging on toys sold at “bricks
and mortar” stores. This law gives potential toy buyers important safety information
before they actually purchase in order to aid in appropriate, safe product selection. With
the advent of internet sales and the expansion of catalog sales, Safe Kids believes that it
makes sense to afford those consumers the same protection and education received when
toys are purchases at more traditional retail sites.

IV. Conclusion

As product-related injuries still exist and can be prevented, the CPSC is needed now more than
ever to protect consumers, families, and children. Safe Kids commends Chairman Rush and
Ranking Member Stearns, along with the other sponsors, for their introduction of the Consumer
Product Safety Modernization Act of 2007 and we look forward to working with this
Subcommittee on any efforts designed to protect children from product-related hazards.
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Mr. RusH. The Chair now recognizes Mr. McGuire for 5 minutes.

STATEMENT OF JOSEPH MCGUIRE, PRESIDENT, ASSOCIATION
OF HOME APPLIANCE MANUFACTURERS

Mr. McGUIRE. Mr. Chairman and members of the subcommittee,
thank you for providing me the opportunity to testify on behalf of
the National Association of Manufacturers regarding the Consumer
Product Safety Modernization Act of 2007.

We support legislation that reauthorizes CPSC and provides it
with the resources necessary to carry out its vital mission. The sub-
coi)nﬁlittee is to be commended on its bipartisan efforts to develop
a bill.

I am president of the Association of Home Appliance Manufactur-
ers, which represents the manufacturers of major portable and
floor care residential appliances and their suppliers. I am pleased
to provide the views of NAM and its coalition of manufacturing as-
sociations.

CPSC is our most important regulatory relationship and justifi-
ably so because consumer safety is the most critical obligation we
have to our customers. We have aggressively supported increased
appropriations for the Commission in this Congress. Although we
believe that the American marketplace is safer than ever, the per-
ception of a safety problem is troubling to U.S. manufacturers be-
cause their economic viability depends on the confidence of the U.S.
public and their products.

H.R. 4040 contains a number of provisions our coalition supports,
and we applaud you for seeking these improvements. However, we
also believe H.R. 4040 contain a few provisions that need modifica-
tion.

We support the significantly increased authorization for CPSC
funding and recommend that it be focused on the Commission’s
laboratory and its ability to evaluate the increasingly voluminous
information reported to the Commission by manufacturers and re-
tailers. We also believe that the number of full-time inspectors, in-
cluding those at ports, should be significantly increased. We sup-
port structural reforms so that the Commission may continue a
temporary quorum with two commissioners.

The Toy Industry Association and the Fashion Jewelry Trade As-
sociation have strongly advocated national lead standards for toys
and children’s jewelry based on sound science and with practical
limitations in which to work with the subcommittee on this issue.

The toy industry also supports mandatory testing for children’s
products. They favor the use of accredited laboratories and CPSC
authority to recognize laboratory sanctioning programs, but not to
micromanage such programs.

We support more rapid dissemination of information to the pub-
lic. The reality is that the vast majority of delays and responses to
Freedom of Information Act requests are due to lack of CPSC re-
sources and technology. We understand the bill sponsors’ intent
that there may be circumstances where the Section 6(b) disclosures
process should be shortened if rapid dissemination of data is re-
quired by public health and safety, but we believe that this excep-
tion should be carefully drawn.
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In order to maintain the present environment of voluntary indus-
try communications with CPSC, we strongly urge the Congress to
keep in place the requirement that there be review of company sub-
missions and CPSC documents for accuracy and fairness before dis-
closure occurs. We agree to strengthening the prohibition on stock-
piling provisions.

We also believe that, in most cases, the Commission’s power to
disseminate information through its press releases and electronic
messages to a wide variety of media has proven to be effective. But
we appreciate that in certain narrow circumstances it may be nec-
essary to conduct further outreach, particularly in languages other
than English. We appreciate, Mr. Chairman, your interest in this
particular provision.

Certainly manufacturers, importers, retailers and distributors
should provide, upon request from the Commission, any informa-
tion that they have on others in the supply chain, to the extent
such information is known. Dangerous products should not be ex-
ported from the United States to foreign countries. However, where
foreign countries are protected by different standards, U.S. firms
should not be banned from exporting a product that meets those
foreign standards.

We also support, with slight modification, the bill’s provision in
sharing information with Federal, State, local and foreign govern-
ment agencies.

In addition, the appliance industry supports Federal action to en-
sure the proper installation of cooking ranges with UL, ANC and
building-code-mandated anti-tipping products and equivalent de-
vices. My industry proposes that it be a violation of Federal law for
a person to install a range that is not compliant with the UL safety
standard.

We believe that, in general, this bill places consumer safety first
and properly resources the Commission. We look forward to work-
ing with you and the committee on adopting this beneficial and
reasonable CPSC reform in this Congress.

I will be glad to answer any of your questions or follow up with
requested information. Thank you.

[The prepared statement of Mr. McGuire follows:]
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Mr, Chairman and members of the Subcommittee:

Thank you for providing me the opportunity to testify on behalf of the National
Association of Manufacturers ("NAM") regarding H. R. 4040, The Consumer Product Safety

Modernization Act of 2007.

We support legislation that reauthorizes CPSC and provides it with the resources and
staff necessary to carry out its vital mission. The Subcommittee is to be commended on its
bipartisan efforts to develop a bill.

The NAM is the nation's largest industrial trade association, representing large and
small manufacturers in every industrial sector and in all 50 states. I am President of the
Association of Home Appliance Manufacturers ("AHAM") which represents the producers of
major, portable, and floor care residential appliances and their suppliers. AHAM is a
member of the NAM, where I have served as Chairman of the Council of Manufacturing
Associations, a division of the NAM comprised of more than 200 trade associations. An
additional part of our NAM membership is AHAM's participation in the NAM CPSC
Coalition which represents most manufacturers of consumer products. The Coalition works
closely with retail organizations.

All of the members of the NAM Coalition on CPSC are regulated by the Consumer
Product Safety Act and the other federal safety laws administered by the Consumer Product
Safety Commission. We work cooperatively with CPSC on policy issues. It is our most
important regulatory relationship, and justifiably so, because consumer safety is the most
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critical obligation we have to our customers. The NAM CPSC Coalition is committed to
ensuring that the U.S. marketplace provides safe products to American consumers.

We have aggressively supported increased appropriations for the Commission in this
Congress, and advocate that these increased dollars be directed to enhancing the CPSC's
personnel dedicated to product testing, evaluation and enforcement and to improved
technology and facilities. In fact, we may be the only industry group to lobby the
appropriation committees for agency funding, none of which will be spent on or granted to
our members.

Companies that work with the Commission recognize that it is facing many
challenges, is thinly staffed, many veteran employees are retiring, and its information
technology systems and laboratory are grossly inadequate. Modern technology makes it
possible for a smaller Commission to be more productive than the larger Commission of the
1970s, but 21% Century technology and resources must be put in place.

We also recognize that there is concern about the safety of consumer products sold in
the United States marketplace. Although we believe that the American marketplace is safer
than ever, the perception of a safety problem is troubling to U.S. manufacturers because their
economic viability depends on the confidence of the U.S. public in their products.

American consumers have benefited significantly from the efficiencies achieved by
manufacturing many consumer products in China and other countries. But, there are supply
chain challenges in China as well as challenges ensuring that foreign governments are
performing their legitimate regulatory functions.

Well before the publicity about product recalls this last year, AHAM and other
industry groups have worked closely with the CPSC and with the Chinese government and
industry to enhance the safety processes in Chinese manufacturing.

We support stepped-up efforts to ensure that Chinese producers throughout the supply
chain are meeting the appropriate standards of safety and quality. The Coalition supports
expanding U.S.-8ino joint programs and applauds regulatory initiatives such as the recently
announced agreements in several product sectors. We believe that these programs are critical
to advancing safety and that ongoing funding for international outreach and education is
critical to CPSC's mission.

In addition, the Coalition supports a number of general and product-specific
legislative measures to increase CPSC's ability to carry out its mission, As I mentioned
earlier, this includes increased funding. H. R. 4040 contain a number of provisions our
coalition supports and we applaud you for seeking these improvements. However, we also
believe H.R. 4040 contains a few provisions that need modification, as discussed below.

When we consider H.R. 4040 and imposing new obligations on industry, particularly
imported products, we need to weigh whether we are actually achieving significant
enhancements to product safety or whether we are imposing new non-tariff barriers. We
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absolutely agree that imported products should be designed and manufactured just as safely as
U.S. products.

We support the significantly increased authorizations for CPSC funding and that it be
particularly focused on major improvements in the Commission’s laboratory and on the staff’s
ability to evaluate the increasingly voluminous information reported to the Commission by
manufacturers and retailers. We also believe that the number of full-time inspectors, including
those at ports, should be significantly increased. We support structural reform so that the
Commission may continue a temporary quorum with two Commissioners.

On lead in children’s products, including toys and jewelry designed for children, the Toy
Industry Association and, separately, the Fashion Jewelry Trade Association have strongly
advocated national lead standards for these products. However, limits should be based in sound
science. The focus of such limits should be practical. The major potential risk to children is
from accessible components of children’s products which may be ingested. This is why the
CPSC limits lead in paint to 600ppm, jewelry to 600ppm and Illinois limits it in substrates to
600ppm. These levels are, in effect, safe harbor levels below which there is not likely to be
leachable lead levels high enough to present substantial hazard. Your bill should direct the
CPSC to recognize this distinction, and permit their experts to set appropriate limits relative to
the characteristics and uses of the many different products they regulate. We note that the
jewelry industry has advocated adopting specific, safety-based standards for lead in jewelry
components both before the CPSC and this body. The toy and jewelry industries support the
paint standard limit as proposed by the CPSC staff: 90ppm soluble lead, consistent with global
standards for such products.

These industries want to continue to work with you on these issues,

The toy industry supports mandatory testing for certain children’s products. On
certification, they favor use of accredited labs with CPSC authority to recognize credentialing
programs but not micromanage them for which it has neither the expertise nor the resources.
The toy industry worked with the American National Standards Institute on a program which
will reach places beyond U.S. jurisdiction to assure compliant product before it reaches our
shores.

With slight modification, the toy and juvenile products industries support Section 103
requiring tracking labels for children’s products. There should be recognition that it is not
practical for certain small products to contain such information on each tiny component.

With respect to durable infant product registration, those industries understand the
concept of encouraging consumers to register products. They would like to see more flexibility
to allow companies to creatively register consumer information and use the information for
direct contact related to their overall relationship with the customer while perhaps still restricting
third party sales to maintain privacy.

The NAM Coalition supports the provision that would allow the CPSC the option not to
utilize advance notice of proposed rulemakings if they are not deemed to be helpful. 1If
rulemakings can be accelerated without losing the opportunity for meaningful public input, then
the Commission should have that flexibility.
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We support more rapid dissemination of information to the public. The reality is that the
vast majority of delays in responses to Freedom of Information Act requests are due to lack of
CPSC resources and technology. We understand the bill sponsors’ intent that there may be
circumstances where the Section 6(b) disclosures process should be foreshortened if rapid
dissemination of data is required by public health and safety, but it should be made clear in the
language that this for exceptional instances that meet specific criteria. We do not support any
other diminution of the protections afforded highly confidential, proprietary information in
Section 6(b).

In order to maintain the present environment of voluntary industry communications to
CPSC, we strongly urge the Congress to keep in place the requirement that there be review of
company submissions and CPSC documents for accuracy and fairness before disclosure occurs.

We agree to strengthening of the prohibition on stock piling provisions. We also believe
that in most cases the Commission’s power to disseminate information through its press releases
to a wide variety of media has proven to be effective. But, we appreciate that in certain narrow
circumstances it may be necessary to conduct further outreach, particularly in languages other
than English. We appreciate, Mr. Chairman, your interest in this particular provision.

Certainly, manufacturers, importers, retailers and distributors should provide, upon
request from the Commission, any information that they have on others in the supply chain to the
extent that such information is known. It is proper and realistic for manufacturers, for example,
to know who supplied them directly with products and components. And, manufacturers are
responsible for ensuring that all products and components meet applicable safety standards. It is
unrealistic in some cases, however, to expect firms to know every possible and changing
subcontractor or fabricator who is several levels removed from the U.S. firm.  We recommend
that the legislation be revised accordingly.

Dangerous products should not be exported from the United States to foreign countries.
Therefore, we support the concept of the export provision in Section 211. However, where
foreign countries are protected by different standards, U.S. firms should not be banned from
exporting a product that meets those foreign standards. For example, some U.S. mattress
manufacturers make mattresses intended only for export. Those products meet the importing
country but not CPSC standards. Congress should not erect its own non-tariff trade barrier for
U.S. exporters by requiring explicit approval from an importing country before we are allowed to
compete with others around the world. Congress should be encouraging, not discouraging,
exports. So, we suggest that CPSC should not ban such exports if the manufacturer shows that
the product meets applicable foreign standards. This will maintain the intent of your provision
without imposing unnecessary restrictions on U.S. exports.

We support making more explicit a prohibition on sale of recalled products if the seller
has actual knowledge that the product has been recalled. Asset forfeiture should be limited to the
products involved and rules need to be developed to assure that this provision is not abused.

We also support your provision on sharing of information with federal, state, local and
foreign government agencies and appreciate that, in order to protect American intellectual
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property, you have provided that any such agreements may be abrogated if the foreign
government agency fails to maintain the confidentiality of this information. This same provision
should be extended to state and local governments.

The NAM Coalition supports a number of product-specific proposals which its
industry associations and companies have brought forward. Much of this legislation relies on
and enhances existing consensus standards and certification programs.

For example, the appliance industry supports federal action to ensure the proper
installation of cooking ranges with UL, ANSI and building code mandated anti-tipping
products and equivalent devices. Although very infrequent, range tipping accidents can be
avoided with the proper installation of these safety devices. Many building codes already
require this installation, but we know that there are installers and landlords who often fail to
install these devices. In many cases, homeowners resist the installation of the devices.
Therefore, my industry proposes that it be a violation of federal law for a person, at least a
commercial installer or landlord, to install a range that is not compliant with the UL standard
and building code provisions.

We believe that in general this bill places consumer safety first and properly resources
the Commission. We look forward to working with you and the Committee on adopting this
beneficial and reasonable CPSC reform in this Congress. I would be glad to answer any of
your questions or follow up with any requested information.
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Mr. RusH. Thank you.
The Chair now recognizes Ms. Weintraub for 5 minutes.

STATEMENT OF RACHEL WEINTRAUB, DIRECTOR, PRODUCT
SAFETY, AND SENIOR COUNSEL, CONSUMER FEDERATION
OF AMERICA

Ms. WEINTRAUB. Thank you, Chairman Rush and Vice Chairman
Schakowsky and Ranking Member Stearns, as well. I am Rachel
Weintraub, director of product safety and senior counsel for the
Consumer Federation of America. Today I am also testifying on be-
half of Consumers Union, Kids in Danger, Public Citizen, U.S.
PIRG, and Union of Concerned Scientists.

Thank you for holding this hearing and for all of your hard work
on product safety issues.

It is clear to all of us that something has gone terribly wrong
with our current safety systems. Your bill, H.R. 4040, the Con-
sumer Product Safety Modernization Act, correctly recognizes that
the Consumer Product Safety Commission, the agency responsible
for protecting consumers from unsafe and dangerous products in
the marketplace, is broken. H.R. 4040 seeks to remedy this critical
problem by increasing the agency’s resources and legal authority
necessary to keep unsafe products out of the marketplace.

We applaud you for addressing many of the key areas in need
of reform. We provide several modest tweaks for strengthening sev-
eral sections of the bill, and we raise additional issues that this bill
should address to make the legislation truly comprehensive.

We wish to emphasize the importance we place on six issues:
Section 6(b); independent, third-party testing; the ban on lead in
children’s products; criminal and civil penalties; the need to include
whistleblower protections; and language clarifying the reach of
CPSC’s authority regarding the preemption of State regulatory and
common-law claims.

Section 6(b) of the Consumer Product Safety Act is the ultimate
secrecy provision. It is unique to the CPSC, and it requires CPSC
to give a company an opportunity to comment on a proposed disclo-
sure of information. If the company has concerns, they can object.
CPSC must accommodate the company’s concerns or inform them
that they plan to disclose the information. The company can then
sue the Commission, seeking to enjoin them from disclosing this in-
formation.

While H.R. 4040 makes positive modifications to the section, it
does not remove the ability of the company to institute a court pro-
ceeding to enjoin release of the information. The threat of lengthy
and resource-intensive litigation could compel CPSC often to main-
tain the secrecy of or delay the disclosure of important product
safety information, and ultimately keeps consumers in the dark.

We also support the creation of a searchable adverse-event data-
base containing consumer complaints and industry reports of safety
concerns relating to consumer products.

Second, independent, third-party testing of final products, as well
as components, must be required to identify design flaws as well
as violations of existing regulations. Section 102 mandatory third-
party testing for children’s products is a meaningful provision that
establishes a clear definition of an independent third party. Section
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104 of this bill that will ensure that infant durable products will
be tested to what are now mandatory, as well, standards is critical
as well.

We also suggest that children’s products be defined as those in-
tended for children 12 years old and older, as the ban on lead pro-
vision of this bill currently includes. The disparity between these
two sections means that hazards not including lead, such as those
involving sharp edges, suffocation and thermal hazards, just to
name a few, do not have to be tested for in products intended for
children between the ages of 7 and 12. We support the provision
that requires CPSC to ensure that testing laboratories meet accred-
itation standards established by the Commission.

Third, banning lead. We support a bright-line ban on the use of
lead in children’s products to no more than trace amounts, because
experts confirm that there is no safe level of lead. Serious, acute
and irreversible harm can come to children as a result of exposure
to lead, and there is no reason why such a dangerous additive
should be used in children’s products. A safer alternative almost al-
ways exists.

Overall, our groups view section 101 as a positive improvement
over the status quo. We applaud the definition of a children’s prod-
uct defined as that for a child 12 and younger and support a
bright-line test for children’s products.

We have two questions, though. First, we are not clear about the
standard the phase-in option of the bill is requiring. We rec-
ommend that language clarify that this lead limit shall apply with-
out regard to whether the lead is accessible to children. Second, we
are concerned that the alternative test for 90 ppm soluble lead is
ambiguous, as we understand there are many measures of solu-
bility which could lead to different results.

Number 4, civil and criminal penalties. We urge that the civil
penalties be increased, and we urge that the criminal penalties be
modified to take away the ability of manufacturers to first receive
a notice of noncompliance from the Commission before they can be
held accountable.

Finally, we also support whistleblower protections. We oppose
preemption and urge the committee to consider language clarifying
this issue.

And we also support the inclusion of addressing the relationship
between CPSC regulators and the regulated industry, with new re-
strictions on industry-paid travel for CPSC officials.

Thank you.

[The prepared statement of Ms. Weintraub follows:]
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Chairman Rush, Ranking Member Stearns and members of the Subcommittee, I am
Rachel Weintraub, Director of Product Safety and Senior Counsel for Consumer Federation of
America (CFA), a non-profit association of approximately 300 pro-consumer groups, with a
combined membership of 50 million people. CFA was founded in 1968 to advance the consumer
interest through advocacy and education. I am testifying on behalf of CFA as well as Consumers
Union, Kids in Danger, Public Citizen, U.S. PIRG, and Union of Concerned Scientists. Thank
you for holding this hearing and for providing us with the opportunity to speak today.

First, we want to commend you for introducing this legislation to address the growing
problem of unsafe and dangerous products that are increasingly ending up in our homes and in
the hands of our children. 2007 is turning out to be the year of the recall, with product safety
recalls at a record high level of 472. Many of the 20 million recalled products this year have
included popular toys that have been found to have dangerous lead levels. As you well know,
lead is a toxin that can reduce IQ points when ingested, and winds up causing other serious
medical problems in children.

It is clear to all of us that something has gone wrong with our current safety system. Your
bill, H.R. 4040, the Consumer Product Safety Modernization Act (CPSMA), correctly recognizes
that the Consumer Product Safety Commission (CPSC) — the agency responsible for protecting
consumers from unsafe and dangerous products in the marketplace — is broken. H.R. 4040
attempts to remedy this critical problem by increasing the Agency’s resources and legal
authorities necessary to keep unsafe products out of the marketplace.

The CPSC is charged with protecting the public from hazards associated with at least
15,000 different consumer products. The Agency was created because the marketplace failed to
police itself: litigation and various federal laws were not sufficiently preventing death and
injuries from unsafe products. CPSC’s mission, as set forth in the Consumer Product Safety Act,
CPSC’s authorizing statute, is to “protect the public against unreasonable risks of injury
associated with consumer products,” CPSC’s statutes give the Commission the authority to set
safety standards, require labeling, order recalls, ban products, collect death and injury data,
inform the public about consumer product safety, and contribute to the voluntary standards
setting process. CPSC was created to be an agency that acts proactively to protect consumers.
Unfortunately, the CPSC’s ability to be proactive has been thwarted by a shrinking budget, a
lack of aggressive leadership within the agency, and statutory provisions that create obstacles to
the effective prevention of product risks.

We are grateful that your legislation addresses these issues head-on. In addition to
increasing authorization levels so the agency can hire more personnel and work harder to protect
consumers from unsafe products, the bill would require testing of children’s toys and products by
independent labs that are certified to meet safety standards, would make it illegal to sell recalled
products, and would limit lead in toys and children’s jewelry to low levels.

We see this bill as an important step in the march to strengthen CPSC and improve the
agency’s ability to protect the public from risks posed by unsafe products. We applaud you for
addressing many of the key areas in need of reform, and we provide several modest

! Consumer Product Safety Act, 15 U.S.C. 2051, section 2(b)(1).
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recommendations for strengthening and improving several sections of the bill. In addition, we
raise additional issues that we believe the Committee should address to make the legislation truly
comprehensive.

Before proceeding to a detailed explanation of our recommendations, we wish to
emphasize the importance we place on four particular issues — Section 6(b), independent third-
party testing of children’s toys and products, the need to include whistleblower protections, and
language clarifying the reach of CPSC’s authority regarding the preemption of common law
claims in any CPSC reform package.

It is imperative that we eliminate the secrecy language of Section 6(b) of the CPSA to
enable the CPSC to inform the public about product-related dangers. While H.R. 4040 makes
maodifications to this section, it does not go far enough in removing the obstacles which prevent
the timely release of information about serious hazards relating to children’s and other consumer
products. With regard to independent third-party testing, we applaud the strength and clarity of
the definition of an independent third party, but urge the Subcommittee to increase the scope of
this provision by amending the definition of a children’s product to include those intended for
children twelve and under.

Finally, any attempt to reform the CPSC must include protections for people who blow
the whistle on wrongdoing and identify product safety hazards. Further, previous actions of the
CPSC have necessitated a clarification of the impact of CPSC ruies upon common law remedies.

As a framework for discussing some of the most significant provisions of the CPSMA, 1
will focus on our organizations’ core principles for product safety reform. We applaud the fact
this legislation addresses many of these principles. First, I will focus on the issues that this

legislation addresses and will include our recommendations for modest tweaks within these
sections. :

1. Strengthen CPSC

A. Increase Budget

With jurisdiction over many different products, this small agency has a monstrous task.
In 1974, when CPSC was created, the agency was appropriated $34.7 million and 786 full-time
employees (FTEs). Now, 33 years later, the agency’s budget has not kept up with inflation, its
deteriorating infrastructure, its increasing data collection needs, or the fast-paced changes
occurring in consumer product development. The CPSC budget has also not kept pace with the
vast increase in the number of consumer products on the market. CPSC’s staff has suffered
severe and repeated cuts during the last two decades, falling from a high of 978 employees in
1980 to just 401 for the 2008 fiscal year. This is the fewest number of FTEs in the agency’s 33-
year history and represents a loss of almost 60 percent.

The President’s 2008 budget would provide only $63,250,000 to operate the agency. This
represents a reduction of 19 FTEs and a small increase of $880,000 from the 2007 appropriation.
This increase does not provide for inflation, fails to allow CPSC to even maintain its current
minimal programming, and will not allow for CPSC to invest in its research, resources and
infrastructure.
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Because of this historically bleak resource picture, our groups are extremely concerned
about the agency’s ability to effectively prevent and reduce consumer deaths and injuries from
unsafe products. It is for this reason that we support section 201 of H.R. 4040. This section,
entitled “Reauthorization of the Commission,” sets up an appropriations schedule for CPSC
through 2011, It increases budget levels by approximately 15 percent each year, ending in 2011
at $100 million. We support these gradual increases, as we believe that these increases are the
most effective way to strengthen the agency. We have suggested increases of between 10 and 15
percent each year with an end goal of approximately $140 million because, if you adjusted
CPSC’s first budget of $34 million to today’s dollars it would result in a budget of approximately
$140 million. We suggest that this authorization be extended an additional two to five years to
establish funding levels for a longer period of time, and increased to the suggested $140 million.
We also support the provision that appropriates $20 million for 2009 through 2011 for CPSC’s
laboratory.

B. Restore Commission to Five Commissioners

Section 202, “Structure and Quorum,” restores the Commission to five members, as was
originally required in the Consumer Product Safety Act. We support this provision as we believe
that additional members would result in a more robust and dynamic Commission that would
strengthen and enhance the work of the Commission, thus better serving the public interest. We
are sensitive to the concern that resources not be taken away from much needed product safety
work, but we are confident that if the budget for the CPSC is increased as proposed in this bill,
the expansion can occur without detracting from other important activities. This provision also
includes a temporary quorum provision that would extend the current emergency quorum of two
members from the time this bill is passed until 2008. This Subcommittee may wish to extend
this emergency quorum to expire only after there is a full complement of Commissioners.

C. Streamline Rulemaking Procedures

The Consumer Product Safety Act, as amended in 1981, requires CPSC to engage in a
three-step rulemaking process that is unnecessarily time-consuming. Section 204, “Expedited
Rulemaking,” makes the Advanced Notice of Proposed Rulemaking (ANPR) process under
CPSA voluntary rather than mandatory. We support this provision as it allows the ANPR process
when justified, but would also permit expedited rulemaking when necessary. The Subcommittee
should consider requiring rulemaking “benchmarks™ that require the CPSC to complete the
rulemaking process within particular timeframes, or to submit an explanation to Congress as to
why these benchmarks cannot be met. Such requirements could expedite the CPSC’s glacial
rulemaking process, while allowing the agency to exceed recommended benchmarks when
justified, as well as provide notice to the public about the time limits for each stage of
rulemaking.

D. Increase Full-Time Employees

While this bill reauthorizes the budget for CPSC until 2011, there is no provision
directing CPSC to increase its staff or full-time employees (FTEs). We suggest that this bill
include a provision that directs the commission to increase FTEs to at least 600 by October 1,
2013. While we support this increase of 200 FTEs, we hope that the Subcommittee will consider
increasing staffing levels even faster, given the extraordinary product safety challenges the
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nation is facing and the importance of providing CPSC with a benchmark to measure their
growth given their potentially increased resources. We also would support a provision
prohibiting the burrowing by political appointees into career positions.

2. Disclesure of Product Safety Information to the Public

For many years, CFA and other consumer groups have urged Congress to eliminate
section 6(b) of the CPSA. This section of the Act restricts CPSC’s ability to communicate safety
information to the public. This secrecy provision is unique to the CPSC and it prevents the
timely release of information about serious hazards relating to children’s and other consumer
products. Under this provision, the CPSC is required to give a company an opportunity to
comment on a proposed disclosure of information. If the company has concerns about the
wording or the substance of the disclosure, they can object. CPSC must accommodate the
company’s concerns or inform them that they plan to disclose the information over their
objections. The company can then sue the Commission seeking to enjoin them from disclosing
the information. Thus, this provision creates a time-consuming process between CPSC and the
affected company, often serving to delay or deny the release of important consumer safety
information.

Two recent examples highlight the anti-consumer impact of this provision. First, on
October 22, 2007, CPSC staff announced its results of a special evaluation of consumer lead kits.
CPSC staff tested samples of commonly available test kits on a variety of products containing
different levels of lead. CPSC found that, “many of the tests performed using the kits did not
detect lead when it was there (false negatives); some indicated lead was present when it was not
(false positives). Of 104 total test results, more than half (56) were false negatives, and two were
false positives. None of the kits consistently detected lead in products if the lead was covered
with a non-leaded coating. Based on the study, consurers should not use lead test kits to
evaluate consumer products for potential lead hazards.™

However, this study fails to mention which lead kits the CPSC actually tested-—a
critically important piece of information for consumers seeking to evaluate which kits to use or
avoid and an example of the absurd limits placed on the agency by Section 6(b). In addition, the
study fails to disclose the threshold lead level that was used as the reference point for
determining false negative test results. This is critical information for others to assess the
technical basis upon which the CPSC drew their conclusions. Contrast that process to that of
Consumer Reports testing of lead kits. In the magazine’s December 2007 edition, it has
information about results from its recent testing of five home lead-testing kits and concluded that
three of the five kits were useful though limited screening tools for consumers concerned about
lead levels in the products in their homes. Importantly, the magazine disclosed the names of all
five kits. Such information is vital for parents and families to have. The CPSC does a disservice
to consumers when it fails to make this important information available to the public.

Second, and even more troubling, is the CPSC’s knowledge of numerous, serious and
well documented harms caused by Stand n Seal, a spray-on waterproofing sealant for tile grout.
According to an October 8, 2007 article in the New York Times, after a new ingredient was added

2 CPSC Press Release, “CPSC Staff Study: Home Lead Test Kits Unreliable,” October 22, 2007, available on the
web at hitp://www.cpsc.gov/cpscpub/prerel/prhtml08/08038 . himl.
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to Stand ‘n Seal in the spring of 2005, “calls from customers, emergency rooms and doctors
started {o pour into poison control centers and, initially in smaller numbers, to the Consumer
Product Safety Commission’s own hot line.” One child stopping to talk to his father who was
using the sealer, suffered damage to 80 percent of the surface area of his lungs.* With complaints
mounting, the manufacturer’s chief executive told staff answering the companies’ consumer
hotline not to tell customers that others had reported similar complaints because doing so “may
cause unnecessary public concern.” “Nearly three months passed between the time [the
manufacturer] first received a report of an illness and the official recall by the Consumer Product
Safety Commission, a period during which dozens were sickened.”® The CPSC officially recalled
the product on August 31, 2005. In the press release, CPSC acknowledged, “88 reports from
consumers who have had adverse reactions after using the aerosol product, including 28
confirmed reports of overexposure resulting in respiratory symptoms for which medical attention
was sought for coughing, irritation, difficulty breathing, dizziness and disorientation. Thirteen
individuals required medical treatment, including overnight hospitatization.”” The Commission
did not disclose critical safety information to the public and used 6(b) as a shield to maintain the
secrecy of these severe health effects. However, even after the official recall, the hazardous
product remained on the shelves; the replaced product contained the same hazardous chemicals
and many people were severely injured.

Section 205 of H.R. 4040 regarding “Public disclosure of information” does not delete
section 6(b), but rather amends it in a number of ways. This provision requires that any industry
response to the CPSC in these circumstances be provided within 15 days versus the current 30
day time frame; does not require that CPSC publish information in the Federal Register; expands
an exception of this rule to include potential violations of not just specific prohibited acts, but all
violations of any CPSC rule; and creates the option for a shorter time frame if the CPSC
publishes a finding that the public health and safety require a shorter period of notice. While
these changes are positive, this legislation continues to retain the most significant provision
depriving the public of important safety information. The bill does not eliminate the ability of a
company to institute a court proceeding to enjoin release of the information. The failure to
climinate the threat of a lawsuit is a significant shortcoming of this provision, as it is the threat of

lengthy and resource intensive litigation that compels CPSC to maintain the secrecy or delay the
disclosure of important product safety information. Our groups would also support a requirement
that the CPSC create a searchable adverse event database. This data base should contain
consumer complaints and industry reports of safety concerns relating to toys, other children’s
products as well as other consumer products.

Our groups support the provision set forth in section 203, “Submission of copy of certain
documents to Congress.” CFA, other consumer groups, and members of Congress have been
hindered from having access to CPSC’s budget requests to the Office of Management and
Budget (OMB). Thus, reinstating Section 27(k) of the CPSA which requires the Commission to

i Lipton, Eric, “Dangerous Sealer Stayed on Shelves After Recall,” New York Times, October 8, 2007.

Ibid.
* Ihid.
¢ Ivid.
7 CPSC Press Release, “CPSC, Tile Perfect Inc. Announce Recall of Stand n Seal Grout Sealer Due to Respiratory
Problems,” August 10, 2005, available on the web at
http://www.cpse.gov/CPSCPUB/PREREL/prhtmi05/05253 html.
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simultaneously submit budget requests and legislative recommendations to both OMB and to
Congress will illuminate what budget the Commission actually requests.

3. Ban Lead from Children’s Products

Recently, lead has increasingly been found in a variety of children’s products, including
toys, jewelry, lunch boxes, bibs, cribs and other items. Lead has been found in products made by
large manufacturers, as well as in those made by smaller companies. We support a ban on lead in
all children’s products, which currently does not exist. While lead in the paint and surface
coatings used in children’s products is limited to 0.06 percent by weight of lead (600 parts per
million (ppm), a standard set in the 1970s), there is no mandatory law prohibiting the use of lead
in children’s jewelry or in other children’s products. We support a bright line ban on the use of
lead in children’s products to no more than trace amounts. This is because experts confirm that
there is no safe level of lead exposure. Serious, acute and irreversible harm can come to children
as a result of exposure to lead. Finally, there is no justifiable reason why such a dangerous
additive should be used in children’s products, as safer alternatives almost always exist.

Section 101 of the CPSMA would require that any children’s product not in compliance
with this rule be considered a banned hazardous substance, whether or not the lead is accessible
to a child. Section 101 sets up a three part standard for lead: (1) The bill requires a phase out
over time from 600 ppm; to 250 ppm two years after the date of the act; and to 100 ppm four
years after the bill is passed, for lead in children’s products unless CPSC finds that 100 ppm is
not feasible. This provision covers these levels of lead for “any part of the product.” (2)
Alternatively, instead of the phase out, children’s products could have 90 ppm of soluble lead for
any part of the product, as determined by the Commission by rule. (3) In addition, the bill also
amends the current ban on lead in paint by reducing it from 0.06 percent to 0.009 percent, The
scope of the bill includes “children’s products” designed or intended primarily for children 12
years of age or younger.

Overall, our groups view this provision as a positive improvement over the status quo.
We applaud the definition of a children’s product defined as that for a child 12 and younger and
support a bright line test for all children’s products, however we are unfamiliar with the term
“primarily intended for” and are concerned about potential unknown consequences to this new
terminology. We would appreciate further clarifications in two other areas as well.

First, we are not clear about what standard the phase-in option of the bill is requiring.
We recommend that the language be preceded by the following statement, which is included in
S. 2045:

“the prohibition contained in section 2(A) shall apply without regard to whether the lead

contained in such children’s product is accessible to children.”

Second, we are concerned that option 2, the alternative test for 90 ppm soluble lead, is
ambiguous. We understand that there are many measures of solubility which may lead to
differing results, and are unsure why a CPSC rule here should be required. Accessible or soluble
lead may not present itself until a product ages. We fear that this option may allow products
with higher levels of lead to remain in children’s products. We hope to work with the
Subcommittee to clarify some of these ambiguities and base regulations on total lead level.
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4. Require Independent Third-Party Testing

To assure that products are safe when they enter the American and global stream-of-
commerce, safety must be infused into the earliest stages of the supply chain. For this reason,
independent third-party testing of final products, as well as components, must be required. Third-
party testing entities must be independent from and have no financial relationship with the
manufacturer producing the product. Testing must be conducted to identify design flaws as well
as violations of existing regulations, such as those governing the use of lead paint. Components
and final products must be tested at numerous stages of production and tests must be conducted
randomly throughout the manufacturing process. Products should also be certified that they meet
the appropriate standards and should bear a label indicating that they are certified.

Section 102 of H.R. 4040, “Mandatory Third-Party Testing for Certain Children’s
Products,” amends section 14(a) of CPSA and applies to any manufacturer or private labeler of a
children’s product that is subject to a consumer product safety standard under any Act enforced
by the Commission. This would require testing by non-governmental independent third parties
qualified to perform tests and would require that certificates be issued certifying conformity to
the applicable safety standard. We support this provision. It is a meaningful provision that
establishes a clear definition of an “independent third party.”

We also very much applaud the inclusion of section 104 of this bill. This provision will
ensure that infant durable products will be tested to what are now mandatory as well as voluntary
standards through requiring the Commission to promulgate rules that are substantially the same
or more stringent than such voluntary standards. We suggest one addition to this provision which
would include consultation with an Infant and Toddler Product Review Panel that would review,
report to and advise the Commission regarding the existing guidelines for durable infant or
toddler products and the promulgation of consumer product safety standards. Membership of the
panel should be comprised of representatives of—(A) (i) the juvenile product manufacturers
industry; (i) consumer groups; and (iii) independent child product engineers and experts; and
(B) Consumer Product Safety Commission engineers, with representatives of the industry, not
exceeding 40 percent of the membership of the Panel.

In addition, we suggest one additional change to this provision. “Children’s Products” are
defined narrowly, as those designed or intended for use by children “primarily for children six
years of age or younger.” However, recognized authorities such as the American Academy of
Pediatrics have recommended that children’s products be defined as those intended for children
twelve years-old and younger, as the ban on lead provision in this bill includes. The disparity
between these two sections means that other hazards not including lead, such as those involving
sharp edges, choking, suffocation, and thermal hazards, to name a few, do not have to be tested
for in the case of products intended for children between the ages of 7 and 12. Finally, as we
mentioned previously, we are concerned about the implications of the new “designed or intended
primarily for” language.

We support the provision in the CPMA that creates a role for CPSC to play in ensuring
that testing laboratories meet accreditation standards established by CPSC. The CPSC is limited
by its current budget, staff, expertise, and distance from off-shore manufacturing to engage in
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product-testing at the earliest stages of the supply chain. However, we believe that a publicly
accountable entity should have oversight of these third-party overseers to set consistent and high
standards. Ultimately the responsibility falls on the manufacturers and/or importers (many of
which are based in the United States) to be more fully engaged in testing and policing the
component parts that make up their products, as well as their final products.

5. Hold Manufacturers, Retailers, and Importers Accountable and Responsible

Global and American manufacturers, retailers, and importers need to take responsibility
and be held accountable for safety at every stage of the supply chain. As our economy is
becoming increasingly global and the supply chain is becoming more complex with transactions
becoming more arms-length, our priority must be that safety never falls through the cracks.
Safety should never be “lost in translation” or compromised for a better price.

However, global manufacturers have not been able to comply with existing laws and
regulations, such as those banning lead in paint up to 0.06 percent of weight. While our groups
agree that certain additional authority and strengthening of existing standards is necessary, such
as the CPSMA proposals for independent third-party testing and expanding the ban on lead in all
children’s products, enforcement mechanisms must also be in place to ensure compliance with
these laws.

Currently, limited enforcement mechanisms are in place. Very low caps exist on the
amount of civil penalties the CPSC can assess against an entity in knowing violation of its
statutes. The current civil penalty is capped at $7,000 for each violation, up to a total of $1.83
million. A “knowing violation” occurs when the importer, manufacturer, distributor or retailer
has actual knowledge or is presumed to have the knowledge a reasonable person would have or
should have if the person acted reasonably to determine the truth. Knowing violations often
involve a company’s awareness of serious injury or death associated with its product.

Our groups support completely eliminating this cap on the amount of civil penalties that
CPSC can assess. We acknowledge that the House passed H.R. 2474 this October, which
increased the civil penalties that CPSC can assess to $10 million; however, we fear that such a
modest increase in the cap may not be enough of a deterrent to prevent violations of CPSC’s
rules. We do not want any manufacturer to be able to consider civil penalties a part of doing
business.

We also suggest improving the criminal penalty section of the CPSA by elimination of
one of the more counterintuitive provisions of the Act, which requires “receipt of notice of
noncompliance” from the Commission before any person could be fined under the criminal
penalty provision. Those who violate the law in a criminal manner should not get a free pass for
a first violation. We support the removal of this clause and also support the inclusion of jail time
for anyone who knowingly commits a prohibited act as defined by CPSC’s statutes, as well as
the removal of the “willfully” standard for those who authorize any prohibited act, and the
inclusion of asset forfeiture as a criminal penalty. Criminal violators of CPSC’s regulations must
be punished in a meaningful way for criminal behavior, as such behavior compromises the health
and safety of our nation. We support this bill’s inclusion of asset forfeiture as a penalty fora
criminal violation of CPSC’s statutes in section 214.
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6. Recall Effectiveness: Direct-to-Consumer Notification of Recalls

The ability of CPSC to conduct effective recalls of unsafe products is critical to
protecting the public from unreasonable risks associated with consumer products. Our groups
support requiring that manufacturers (or distributors, retailers, or importers) of products intended
for use by children provide with every product a Consumer Safety Registration Card that allows
the purchaser to register information through the mail or electronically. Such information should
be allowed to be used by a company solely to contact the purchaser in the event of a recall or
potential product safety hazard. Product Registration Cards are required to be attached to car
seats to provide a mechanism to directly notify consumers who purchased a recalled car seat.
These methods would be more effective than the current approach, which relies heavily upon the
media to convey the news of the recall and retailers to post notices in their stores.

Consumers who do not hear of product recalls are at greater risk of tragic consequences,
including death or injury. By being dependent upon the media and generic forms of notice to
broadly communicate notification of recalls to the public, CPSC and the companies involved are
missing an opportunity to communicate directly with the most critical population -- those who
actually purchased the potentially dangerous product. Consumer Safety Registration Cards or a
similar electronic system would provide consumers the opportunity to provide manufacturers
their contact information enabling manufacturers to directly notify consumers about a product
recall.

To improve recall effectiveness, we support the inclusion of Section 104, which requires
manufacturers of infant durable products to provide a means of directly communicating
information about recalls to consumers through a registration card, electronically or by other
means of technology.

Our groups also support the concept of section 211 of the CPSMA, which allows the
Commission to prohibit the export of products if they do not comply with any safety standard,
are banned as hazardous, or are the subject of a voluntary recall or other corrective action. We
support not merely “allowing” the Commission to prohibit export in these circumstances, but
rather we urge the Subcommittee to “require” the Commission to prohibit the export of such
products. The export of recalled and hazardous products to other countries should simply be
prohibited.

Section 208 of the CPSMA, “Corrective Action Plans,” amends section 15(d) of the
CPSA and provides that the plan for corrective action should be as prompt as practicable, and
that the Commission may approve, reject, amend or revoke previous acceptance of the action
plan. We would also support the inclusion of a definition for what type of plan is in the public
mterest.

7. Traceability

When the product safety net fails and an unsafe product enters the market, it can be
difficult to isolate the source of the problem. For example, a problem may have occurred at the
manufacturing phase by a subcontractor of a subcontractor. Tracking this down can be
incredibly time-consuming and can delay a meaningful corrective action plan, Further, more than
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one manufacturer may have used the same subcontractor, so knowing the source of the safety
failure is critical to isolating the problem. Thus, products should contain some type of label,
mark or number on a product that would directly indicate the source, date and production group.

Section 210 of the CPSMA, “Identification of Manufacturer, Imports, Retailers, and
Distributors,” requires manufacturers to submit to CPSC any identifying information, such as the
retailer or distributor and all subcontractors. This will help CPSC to more readily identify all of
the segments of the supply chain. In addition, section 103, “Tracking labels for durable products
for children,” requires indications on product or packaging that enables a consumer to ascertain
the source, date, and cohort. This will be useful for consumers as they attempt to identify
whether the product they own may be subject to a recall. Our groups also support that this
provision require this information on both the product and the packaging, as packaging materials
are often discarded. However, we have questions about qualifying the language with the phrase,
“to the extent feasible” and wonder who has the authority to make that determination.

8. Internet and Catalogue Labeling

Our groups support extending the small parts choking hazard warnings required on toy
packaging since 1994 to Internet and catalogues advertisements. The 1994 law requires express
hazard labels on toys for children between three and six years old that contain small parts banned
for sale to children under three due to choking hazards. With more and more purchases being
made through e-commerce (one industry estimate predicts Internet toy sales will increase 57%
this quarter from the third quarter 2006), and with the point of purchase now including Internet
sites and catalogues, it makes sense to upgrade safety rules to reflect the growing number of
purchases that are made without the toygiver seeing the actual package that includes the warning.
We, therefore, strongly support section 105 of the CPSMA, which updates CPSC’s hazard
warning requirements by extending this provision to include Internet and catalogue
advertisements.

We urge the Subcommittee to include the following provisions to the CPSMA, which are not
currently in this legislation,

1. Support Enforcement by State Attorneys General

Our groups also support permitting a State to bring a civil action on behalf of residents to
enforce provisions of Acts under CPSC’s jurisdiction because state Attorneys General serve an
important role in protecting the public. This will be a critical tool that will help buttress the
CPSC’s limited enforcement capabilities, help consumers to obtain redress for harms they have
suffered, and deter wrongful conduct.

2. Oppose Preemption

In February 2006, the Draft Final Rule for Flammability of Mattress Sets (“Draft Final
Rule”) was made available to the public. Consumer groups opposed this Draft Final Rule not
because of its substantive requirements but because of the novel language added to the preamble
after the notice and comment periods expired that purported to preempt state common law
remedies. Our groups support explicit Congressional clarification of the limited reach of CPSC’s
authority to prevent the Commission from usurping well established state regulatory authority
and common law claims.

10
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3. Support Whistleblower Provisions

Any comprehensive product safety bill should include whistleblower protections. We
believe that such protections are critical and that these protections should include private sector
employees as well as CPSC staff. By using the freedom to warn, whistleblowers can and do
serve the public by preventing avoidable tragedies. Whistleblowers are the best possible resource
for early detection or product safety hazards, if they can safely act.

The House has previously acknowledged the value of federal whistleblowers, and the
limitations of current law to protect them, when it passed, on March 14, 2007 by a vote of 331 to
94, HR 985, the Whistleblower Protection Enhancement Act. Last August, Congress approved
landmark, best practices whistleblower provisions for all ground transportation workers as part
of the 9/11 law.

Whistleblower protections, and the inclusion of another provision giving more resources
and a stronger mandate to the CPSC Inspector General, will send a strong signal to CPSC
managers that agency employees must be free to do their jobs without fear of having their
research suppressed or distorted.

4. Study on Racial Disparities .

Evidence from the CDC and the American Academy of Pediatrics indicates that minority
children are more likely to have fatal accidents, drown, suffocate, or be poisoned than their white
counterparts., For example, the fatal unintentional drowning rate for 5 to 14-year-old African
Americans was 3.2 times higher than that for whites. The CPSC should be required to study
racial disparities in the rates of preventable injuries and deaths related to suffocation, poisoning,
and drowning including, but not limited to, those associated with the use of cribs, mattresses and
bedding materials, swimming pools and spas, and toys and other products intended for use by
chiidren. We have provided staff with suggested language.

5. Bonding

This summer’s recall of tires from an overseas importer highlighted a serious problem:
some importers may not be able to afford the costs of conducting a recall if safety hazards exist.
If a company is benefiting from the sale of its products in the United States, it must be able to
prove that they can cover the costs of a recall. All product sellers, including importers, must be
required to post a bond or something equivalent to ensure that recalls could be effectively
conducted. We support directing the Commission to promulgate a rule to require manufacturers
and others involved in the distribution of a consumer product to post a bond (or something
similar that is acceptable to the Commission) to cover the costs of a potential “effective recall,”
holding the product at port, and/or the destruction of the product.

6. Industry Spensored Travel

Disturbing information about travel by Commissioners paid for by toy industry and other
manufacturing interests came to light just last week. The cozy relationship between regulators
and the regulated industry should be addressed with new restrictions on industry-paid travel for
high-ranking CPSC staff.
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Conclusion .

On behalf of CFA, Consumers Union, Public Citizen, Kids in Danger, U.S. PIRG and
Union of Concerned Scientists, we support the introduction of this legislation as it represents a
crucial first step forward in improving and strengthening CPSC’s ability to protect the public
from harmful products. We urge the Subcommittee to consider the modest tweaks we have
discussed as well as the additional provisions we have recommended. We look forward to
working with the Subcommittee to further improve this legislation and to ultimately enact the
strongest possible legislation into law to reform, reauthorize, and enhance the ability of the
CPSC to protect children and others from hazards posed by unsafe products. We look forward to
working with you and your staff on achieving this critical goal.

12
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Mr. RusH. Thank you.

We want to again thank the panel.

The Chair recognizes himself for 5 minutes of questioning. I will
begin with Mr. McGuire.

Mr. McGuire, NAM is opposed to eliminating section 6(b)(3) of
the act, which allows manufacturers to go to court to exercise a
form of prior restraint to prevent a public disclosure of information
about their products that the CPSC wants to release.

My question is, doesn’t this provision hamper the CPSC’s ability
to get vital health and safety information to the public? And, ulti-
mately, aren’t manufacturers better off if this information gets out
quickly to protect the public?

Mr. McGUIRE. Mr. Chairman, I think the record will show that
the vast majority of delays in CPSC getting this type of information
out to the public is due to their own resource limitations, both peo-
ple and technology, to review the voluminous amount of informa-
tion submitted.

Current law allows manufacturers 30 days to comment on the
fairness and the accuracy of the data. CPSC does not have to ac-
cept manufacturers’ opinions. But if they do not accept their opin-
ions and decide to release the information, manufacturers have the
right to sue them to stop that.

This is not in cases where the CPSC determines that the product
might be an imminent health hazard. If they determine that, they
can release the information without consulting manufacturers, and
we have no problem with that. The vast majority of these cases we
are talking about, in reality, do not involve cases where you have
an imminent health hazard.

And so, the provision in current law is a 30-day notice. I think
your bill reduces it to 15 days. We don’t really quarrel with that.
We just believe that, in fairness, the manufacturers ought to be
given the opportunity to comment whether something actually is
accurate and is going to help consumers or confuse consumers in
cases where it isn’t an imminent health hazard.

Mr. RUSH. So you are saying that, where there is a question of
health and safety to the American people, that the CPSC have the
full authority, right now, as it stands, to go and to issue statements
immediately without being sued?

Mr. McGUIRE. Yes, sir. If it is an imminent health hazard, they
have the ability to do that.

Mr. RusH. Who is to determine whether or not it is an imminent
health hazard?

Mr. McGUIRE. The CPSC.

Mr. RusH. OK.

Ms. Weintraub, do you want to comment on Mr. McGuire’s com-
ments?

Ms. WEINTRAUB. Sure.

First of all, in terms of disclosing information to the public, it is
clear that consumers are in the dark. If a consumer wants to do
research on any type of consumer product—let us say a stroller, for
example—if they go to the CPSC Web site, they are not going to
find comparative information, they are not going to find any other
consumer recommendations or complaints from consumers. But
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they would find information like that on other agencies’ Web sites,
such as NHTSA or FDA.

Overall, we see section 6(b) as problematic because it creates this
dynamic where CPSC needs to go with its tail between its legs to
the industry it regulates and ask permission to disclose information
that is in the public interest.

While we have urged for the repeal of this section for years, we
understand that the argument is on the side of allowing industry
to verify such information. So if 6(b) is retained to allow this dy-
namic to proceed, we still don’t understand why it is necessary for
the industries to be able to sue the Commission. There are FOIA
protections, which also protect the confidentiality, the trademark
information of such information. And we have never been per-
suaded or even heard a public-policy argument for keeping in this
provision that allows industries to sue the Commission.

Mr. RusH. This ability to sue the Commission, it seems to me,
that has been the single most important—or single greatest obsta-
cle to CPSC’s quickly notifying the public. Do you have any idea
ab01‘1?t why the CPSC would be afraid to be sued, afraid of litiga-
tion?

Ms. WEINTRAUB. Sure. I mean, litigation is expensive and re-
source-intensive. And with a budget which we all establish today—
a budget that is very small and with vast priorities that are grow-
ing, the threat of litigation really is a scary prospect for the Com-
mission.

Mr. RusH. So if we give them more resources, then that should
take care of that particular problem; is that right?

Ms. WEINTRAUB. I don’t think so. I still don’t think that there are
any public-policy reasons for retaining the ability of manufacturers
and others to sue the Commission. Even with increased resources,
it provides a lot of leverage for manufacturers that other agencies
don’t provide.

Mr. RusH. Thank you. My time is up.

The Chair recognizes the ranking member, Mr. Stearns.

Mr. STEARNS. Thank you, Mr. Chairman.

Let me just continue that line of questioning, but ask Ms.
Belliveau.

We have heard testimony that section 6(b) must be repealed in
order to improve safety. I guess the question for you is, what are
the practical effects of this?

Ms. BELLIVEAU. Hasbro supports section 6(b) currently, and we
also support the proposed bill and its reduction of the time frame
for release of the information. We support the provision because we
do want to preserve the right to verify the accuracy of the informa-
tion proposing to be released by the CPSC.

We do agree that the information should be readily available to
consumers and should be released on a timely basis. However, we
do see instances where information that is shared with us is inac-
curate or must be corrected or, perhaps, contains proprietary busi-
ness information.

So we feel that, while the process certainly could be sped up, we
would like to preserve the right, again, to verify the accuracy.

Mr. STEARNS. Mr. McGuire, do you have a comment on this?

Mr. McGUIRE. Well, I would agree with that, sir.



99

And one of the things that we have been encouraged to do by the
Commission for many years is to report information to them even
if we are uncertain of its accuracy or validity. So we do that in
order to get information to the Commission that they can review
and deal with as appropriate.

We are just talking about the ability, if something is proven to
be inaccurate or unfair, to point that out.

Mr. STEARNS. OK.

Dr. Best, you state that you would like to see 40 parts per mil-
lion or less in all parts of a child’s product. Does that include elec-
tronic products that use lead to protect a viewer from radiation,
such as LCD screens? And how would you propose to deal with
this?

Dr. BEST. For one thing, we should consider if there is a sub-
stitute. We understand that there are some products that—right
now, the only technology we know that is economically feasible is
to include lead. And that is where we have a concern, is if the prod-
uct can be made without lead and the only barrier to eliminating
the lead is economics or the cost of the product.

And if that product is a child’s product, then there is no reason
not to eliminate the lead. When you talk about a cost-benefit equa-
tion, there is no way to define the cost of lead poisoning in a child.
It is too huge to quantify.

Mr. STEARNS. No, I understand. It is not acceptable, I under-
stand that.

But I note a New York Times story recently reported that a
mother had a 17-month-old child who played with a toy that had
excessive lead paint. She had the child tested, and the doctor indi-
cated it was an excessive amount. She took the toy away, and she
had the child retested, and the level dropped significantly.

Is this typical, that blood lead levels in children can decrease
that quickly?

Dr. BEsT. It is typical that lead levels do drop over time, even
with continued exposure, in some instances. What is hidden in that
information, though, is that the damage has already been done.

Mr. STEARNS. For example, it said the national average is now
approximately 3 micrograms per deciliter, down from 16 less than
20 years ago. Obviously, you don’t want any lead, but it appears
that, over the years, it has gone down dramatically. And, in this
case, this woman had her child tested after removing the lead toy,
and it came down significantly.

Dr. BEST. Just because it came down significantly does not mean
that the damage to that child’s nervous system was not already
done. And, in fact, we know that, by the time you have a measur-
able level of lead in your blood, which is

Mr. STEARNS. What is that measurable level of blood?

Dr. BEST. The lowest that a typical instrument can measure is
2 micrograms per deciliter. And below that, we end up dealing with
instrument variability.

Mr. STEARNS. The national average is 3, it says here. In my
notes, it says 3. So the national average is above what it should
be, in your opinion?

Dr. BEST. Absolutely. It should be below measurable levels.
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Mr. STEARNS. Right. And the damage that is above 2 is to the
nervous system. How can you identify the damage? How is it exhib-
ited?

Dr. BEST. In terms of low levels of lead, it is typically exhibited
in decreased I1Q. And so they do it on population level samples
where they look at children who have been exposed and haven’t
been exposed and compare the means of the 1Q.

Mr. STEARNS. Mr. Chairman, I think my time has expired.

Mr. RusH. The Chair recognizes now the Vice Chair, Ms.
Schakowsky.

Ms. SCHAKOWSKY. Thank you.

Is it Ms. Belliveau?

Ms. BELLIVEAU. Yes.

Ms. SCHAKOWSKY. You mentioned testing prior to the sale of your
products. Is that true of products for which you license your brand?

Ms. BELLIVEAU. Yes, it is true.

Ms. SCHAKOWSKY. A Chicago family lost their son to the
Playskool Travel-Lite Crib in 1998, which was made by Kolcraft
but carrying your Hasbro brand Playskool. And six children have
died in that model crib. Documents reveal that Hasbro did no test-
ing and did not receive any testing reports from Kolcraft and yet
let their name go on the product.

What are you doing differently now?

Ms. BELLIVEAU. Vice Chairman Schakowsky, you are correct. Ap-
proximately 10 years ago, we did have a situation where we li-
censed our brand to a play-yard manufacturer, and unfortunately
there were deaths associated with that play-yard.

We have made changes since those events, including not only
tightening up our internal licensing procedures and requiring test-
ing on all licensed products, as well as having worked with the
safety standard setting to address portable play-yards.

Ms. SCHAKOWSKY. So all of your products now that you license
out, you do the same testing as those that you don’t license out,
that are in-house?

Ms. BELLIVEAU. Our licensed products are subject to a testing
program and protocol that is appropriate for those products, and
Hasbro does require that.

Ms. SCHAKOWSKY. The same as those that are for the ones that
you directly manufacture?

Ms. BELLIVEAU. Yes. If it were, for example, a toy, it would be
subject to the same toy testing standards that Hasbro subjects its
own toys to. If it is a different product, it will be subject to the test-
ing protocols appropriate to that product.

Ms. SCHAKOWSKY. I wanted to ask Ms. Weintraub a question.

We have been very concerned with Simplicity Cribs. And there
were, what, a million recalls? And the CPSC decided to approve
and Simplicity decided to approve a repair kit that immobilizes the
drop side of the crib. So, in other words, the repair kit goes out;
it is fairly complicated in how to actually install the repair. But it
changes the product itself, so the people who may have a disability
and need a drop side in order to reach the child in the crib can’t
do that, or someone with a bad back or anybody who bought it for
that feature.
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What do you think about the appropriateness of approving a fix
that changes the design of the product, as opposed to what I would
like—and I sent a letter to Chairman Nord—a refund for those con-
sumers who want a different product?

Ms. WEINTRAUB. Well, first of all, not only is this ultimate repair
filled with flaws, but it took a month, at least a month, between
the time that the recall was announced and for the remedy to actu-
ally be approved and available. So there are many, many problems
associated with this product and this recall.

We agree with you that this product and this company has been
subject to numerous recalls, many of which have been repairs as
opposed to a recall and refund. And we would very much support
a refund as opposed to repair that could be complicated, time-con-
suming and ultimately change an essential aspect of the product.

Ms. SCHAKOWSKY. I hope we can maybe talk about dealing with
this in our legislation.

I wanted to ask Dr. Best—and I know Ms. Weintraub came up
with this as well—the issue of the 7 or 6 years old to 12 years old
and the importance of including them in the legislation. I wonder
if you could talk a little bit more about the hazards for older chil-
dren.

Dr. BEsT. Well, older children, while we think of them as being
at less risk than the 2-year-old who might be prone to run out in
the street, still have very similar risks in terms of choking. They
are a little less likely to choke, but they still put things in their
mouths and still swallow coins and still do some of the same behav-
iors that a younger child will do.

And one of the other aspects of the 6- to 12-year-old age is that
those children may have younger siblings, since most families try
to group their child-bearing years into a fairly narrow gap. And so,
a toy that is designed primarily for a 10-year-old may end up in
the hands of the 10-year-old’s little sister. And that is one of the
big risks. Those are the kinds of children I see in the emergency
room. They got ahold of their big brother’s toy and had a great time
and then ended up with some untoward event.

Ms. SCHAKOWSKY. Thank you very much.

I yield back.

Mr. RusH. The Chair now recognizes the gentlelady from Colo-
rado, Ms. DeGette.

Ms. DEGETTE. Thank you, Mr. Chairman.

I want to thank Congresswoman Schakowsky for asking the
question about the 6 versus 12 years old. Because in Congress-
woman DeLauro’s and my bill, H.R. 3691, we do have the age 12,
and exactly for the reasons you said, Dr. Best. We think that all
of the definitions should apply up to age 12. And I will probably
be doing some kind of amendment or working with the chairman
on the manager’s amendment to increase that age in our committee
mark.

I also wanted to ask you, Dr. Best, about another issue that Con-
gresswoman DeLauro and I raised in our bill, which is what the
lead standards should be per million. In your prepared testimony,
you recommended a lead standard of 40 parts per million for all
children’s products, which is what is in our bill. H.R. 4040 has a
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standard of 90 or 100 parts per million. And I am wondering if you
can explain to us why 40 parts per million would be preferable.

Dr. BEST. We spent a lot of time thinking about this, because it
is an obviously complex issue. And we understand that every time
we ratchet down the limit, it costs money for manufacturers and
for the testers and for all involved. But what we decided was that
the reference level should be what is trace in our environment. We
can’t get below trace in any of our products.

And so, to look for trace levels, we had to go to the scientific lit-
erature. And you had to look not at the United States on the East
Coast, because we have actually contaminated our soil so much
that it is higher than what we would consider trace. So we found
an article that looked at the soil on the top of one of the mountains
in Vermont. And they actually—this scientist looked at the levels
in the air and in the layer of material that is right at the top of
the dirt, you know, with the little pine cone needles

Ms. DEGETTE. We have those in Colorado too.

Dr. BEST. And then into the lower and lower levels, and then ac-
tually at the amount of lead that ended up in the waters, in the
water table.

And that is one of the ways we arrived at the 40, is that that
was one of the lowest levels that this scientist found.

Ms. DEGETTE. So that determination was actually based on a sci-
entific examination?

Dr. BEST. It was. It was.

Ms. DEGETTE. Mr. Korn, I wanted to ask you, in your testimony
you had said that you support increasing the Consumer Product
Safety Commission’s budget. This, of course, has been an issue for
debate in the press and other places with the commissioners of the
CPSC about what kind of increase in the budget could be effec-
tively used.

And I am wondering, is there a particular level of funding that
you think would be necessary? Putting aside what is in H.R. 4040
or any other legislation, just in general, how much would we be
able to increase their budget so that they could actually use that
money effectively?

Mr. KogrN. Well, we are particularly hypnotized and pleased that
it is just more money. This has been an agency that has not had
the appropriate funding for so long. So seeing $10 million, $15 mil-
lion increments in a year’s time is something that we think is a
very good way.

Do I have the expertise to tell you whether or not $20 million is
enough to improve that lab? I don’t. To hear that the chairman has
said that one of the options is to level the lab completely and start
fresh raised with me the possibility that $20 million may not be
enough.

Ms. DEGETTE. And, in fact—and I think Ms. Weintraub pointed
this out, too—when the Consumer Product Safety Commission
started out in the 1970’s, the budget was $34.7 million. So if you
took that, just for adjusting for inflation, it would be $140 million
now.

Mr. KorN. Which is where your bill gets to eventually.

Ms. DEGETTE. Eventually it does.
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Ms. Weintraub, what do you think? Would that be sufficient to
do the things the Consumer Product Safety Commission needs to
do?

Ms. WEINTRAUB. We have been using that as a benchmark.
Based upon our conversations with experts, we believe that money
can’t be thrown at the Commission. We need smart growth. And we
believe that about 15 percent increments, which is what this bill
actually authorizes, is a smart way to go.

This bill stops at 3 years. We would recommend going to 4 or 7
years, and ultimately at least getting to $140 million, which would
put them on par with where they were at their very first authoriza-
tion.

Ms. DEGETTE. And then I would think what you would have to
do, once you got it on par, is take a look, because the markets have
changed so much, we have so many imports coming in from around
the world, and say, is that budget going to be sufficient with the
reorganization over 3 or 5 years to account for the current market?

Ms. WEINTRAUB. I would agree.

I also agree with Mr. Korn. We are coming from a starving men-
tality, so the idea of $140 million is just pretty incredible.

But, yes, I agree that we constantly have to be doing assess-
ments, looking at all of the responsibilities that the Commission
has, especially with the changing marketplace and the increased
complexity of products, and determine if, indeed, that is adequate.

Ms. DEGETTE. Thank you.

Thank you, Mr. Chairman.

Mr. RusH. The Chair now recognizes the gentleman from Texas,
Mr. Gonzalez.

Mr. GONZALEZ. Thank you.

My first question will be to—is it Ms. Belliveau?

Ms. BELLIVEAU. Yes.

Mr. GONzALEZ. In your testimony, you state, “We have also
stepped up inspections of all factories manufacturing Hasbro prod-
ucts, both here in the United States as well as overseas.”

What percentage of your toys are manufactured domestically, in
the United States?

Ms. BELLIVEAU. We have a game and puzzle manufacturing facil-
ity located in East Longmeadow, Massachusetts.

Mr. GONZALEZ. But if you had a hundred toys—I just want to get
the percentage. I am just assuming that the bulk is overseas?

Ms. BELLIVEAU. The bulk is indeed overseas.

We have a manufacturing facility that we own in Europe, in Wa-
terford, Ireland, that is also a game and puzzle manufacturer. It
is actually the largest game and puzzle manufacturer in Europe. It
produces——

Mr. GONZALEZ. What country manufacturers the greatest per-
centage?

Ms. BELLIVEAU. The greatest percentage of our manufacturing is
done in southern China.

Mr. GONZALEZ. So what I am getting at is, how do you perform
your quality testing? Do you have Hasbro domestic personnel,
United States, go to China and review the process there?

Ms. BELLIVEAU. We have a U.S.-based quality assurance and
product safety team. We are headquartered in Pawtucket, Rhode
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Island. And those are our corporate headquarters, where our QA
function is based. We also have headquarters in the United King-
dom.

Mr. GONZALEZ. What about China?

Ms. BELLIVEAU. In China we have operations not only in Hong
Kong but also in southern China.

Mr. GONZALEZ. Do you have personnel in the major manufac-
turing sites themselves?

Ms. BELLIVEAU. Yes, sir. We have an on-the-ground presence in
China, where we have engineers, inspectors and product safety ex-
perts who are full-time Hasbro employees whose responsibility it is
to ensure that our systems are being——

Mr. GONZALEZ. Are these United States-trained United States
citizens that obviously are assigned overseas duties, or are these
outsourced?

Ms. BELLIVEAU. We have United States citizens who are running
our global operations as well as heading up our quality assurance
function based in China.

Mr. GONZALEZ. Are the inspectors, the inspectors that are on the
ground viewing the process, testing the product, trained in the
United States, certified in the United States if that is what is re-
quired, but basically are in-house?

Do you know what I am saying? People just contract everything
out. Ilassume that happens with even inspection facilities in per-
sonnel.

Now, once that process is taken care of, what do you do with the
shipment of toys once they hit the American shores? Do you then
conduct another sampling? Every hundred box of toys or some-
thing, do you take them out, test them, look at them?

Ms. BELLIVEAU. Products that are produced in China for direct
import into the United States are tested in China. We do our own
in-house testing, and they are also tested by independent third par-
ties.

Mr. GONZALEZ. All right.

And real quick, Mr. Korn, there are many things in this bill that
are actually, well, are not in this bill at the present time, and one
of them is going to be Federal preemption of State laws or allowing
State attorneys general to enforce Federal law. Do you have any
view on that? Because that is still being debated.

Mr. KORN. It is not in my testimony, although it does seem to
me to be a concept that is worthy of pursuing, whereby a State has
got a product-safety piece of legislation that has been vetted
through the State democratic process, whatever that may look like,
that ends up stronger than the Federal legislation, that the Federal
legislation does not preempt that process. That does make sense to
me.

My testimony, we haven’t formally had an opinion on it, but it
is, my gut tells me, something that this committee could explore.

Mr. GONZALEZ. Thank you.

My last question—I only have a few questions, but I am hoping
the chairman will indulge me and allow Mr. McGuire to respond.

In your testimony you state, “We need to weigh whether we are
actually achieving significant enhancements to product safety or
whether we are imposing new nontariff barriers.” and then you
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continue and you expand on that: “dangerous products should not
be exported from the United States to foreign countries. Therefore,
we support the concept of expert provision in Section 211. However,
where foreign countries are protected by different standards, U.S.
firms should not be banned from exporting a product that meets
those foreign standards”—I am assuming standards that don’t real-
ly compared to United States standards.

What 211 does—and really, do we have a moral obligation to
other countries not to export those products that we wouldn’t want
our citizens or our children on this side of the ocean to play with
or be exposed to?

211 simply states, “Section 211 permits the CPSC to prohibit the
export of consumer products that cannot be sold in the United
States. A manufacturer may not export products that are not in
conformity with consumer product safety rules or subject to manda-
tory or voluntary recalls or designated an imminent hazard to pub-
lic health and safety or designated as a banned or hazardous sub-
stance, unless the importing country is first notified.”

So I assume that if we tell the country it is a dangerous product,
we wouldn’t sell it over here, that they would simply say, well, that
is fine, and——

Mr. RUsH. The gentleman’s time is expired, but we will allow the
witness to answer the question.

Mr. McGUIRE. Well, thank you.

Our views on that provision are that there are some cases where
another country that has safety standards may have a different
standard than the U.S. In the case of Europe, their flame-retardant
standards are much different than ours, yet they are protective.

Our views on the bill are that, while it is proper to inform the
Consumer Product Safety Commission that a company wants to ex-
port a product to another country that has a standard but maybe
different than the U.S., we are concerned about needing to obtain
permission from the company where the product is going to be
sent, for fear of creating a nontariff trade barrier, where that coun-
try, perhaps in consort with its own domestic industry, might want
to prevent the importation of the product for nonsafety reasons but
business reasons.

So I think that provision needs to be carefully crafted so we are
not creating another problem in the area of trade.

We understand your intent with the safety provisions of the bill,
and I think having the CPSC notified and given the opportunity to
prevent the export would be the provision that would get at safety.

Mr. GONZALEZ. Thank you.

Mr. RusH. The Chairman now recognizes the chairman of the full
committee, Mr. Dingell.

Mr. DINGELL. Mr. Chairman, thank you for your courtesy. And,
again, I commend you for the hearing.

Starting with Ms. Weintraub, going across the committee table
from her right on down, ladies and gentlemen, in three words or
less, how do we fund H.R. 4040’s increased authorization of CPSC?
Appropriations, user fees, what?

Ms. WEINTRAUB. Appropriations.

Mr. MCcGUIRE. Authorization and appropriations.
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Mr. KorN. I agree, Mr. Chairman. In fact, the appropriators have
already committed, I believe, to this in part; some of them have.

Mr. HALLENBECK. Congressman, I will have to demur. I am here
to talk about the toy safety coordination initiatives, so I——

Mr. DINGELL. All right.

Ma’am?

Dr. BEST. And I also will have to say that is not in the purview
of the pediatricians.

Mr. DINGELL. And the last of our panel?

Ms. BELLIVEAU. We would support authorization and appropria-
tion, as well.

Mr. DINGELL. Is there anybody there that will tell me that we
have done a good job of getting appropriations to fund CPSC?

As a matter of fact, we have done a very poor job, have we not?

Now, Mr. McGuire you stated that there should be recognition
that it is not practical for certain small products to contain track-
ing labels on each tiny component. However, section 103 of 4040
mandates tracking labels for a product and its packaging only to
the extent that it is feasible.

Is this condition, requirement compatible with your statement,
yes or no?

Mr. McGUIRE. Yes.

Mr. DINGELL. Very good.

Now, Mr. McGuire, can you tell us why you maintain that it is
unrealistic to expect firms to know every possible and changing
subcontractor or fabricator used to produce a consumer product for
sale in the United States?

Mr. MCGUIRE. Mr. Chairman, manufacturers are the ones that
are responsible for the safety of the product, as are major retailers
or any retailer that is importing a product. In a foreign country,
even in the United States, there are times when a manufacturer
may not know the identity of a sub-subcontractor in the supply
chain. They need to have systems in place where they are moni-
toring and auditing the safety of their suppliers. But it could be an
incidence where something has changed.

Mr. DINGELL. Now, we have to understand that that is an essen-
tial component of knowing those things if you are anticipating the
possibility of a product liability suit, isn’t it?

Mr. MCGUIRE. Our position is simply that——

Mr. DINGELL. In other words, if you are a manufacturer and you
say, “Well, I am manufacturing this, and if I make a mistake I am
going to be sued.” so you are going to know who your suppliers are,
are you not?

Mr. McGUIRE. Manufacturers need to know who their suppliers
are and, to the best of their ability, try to know that. But there
may be instances where someone further down the supply chain
who is making a material that was going into a part——

Mr. DINGELL. That should be dealt with by putting in the con-
tract to say that you will notify us in the event of changes in sup-
pliers, isn’t that so? That is easily learned in the contract, is it not?

Mr. McGUIRE. I think if the provision related to an ultimate
product manufacturer having actual knowledge, it would be pref-
erable.
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Mr. DINGELL. All right. It would be particularly true in the case,
say, of a country like China, where we haven’t got any idea who
manufactures what, where or how or why, and we don’t have the
vaguest idea of what the controls or protections for consumers
might be; isn’t that so?

Mr. McGUIRE. Well, Mr. Chairman, I don’t think that is nec-
essarily true across the board.

Mr. DINGELL. You are comfortable with all Chinese imports, is
that right? And you are here to tell us what a great job they are
doing about setting safe foods, drugs, cosmetics, appliance, toys?

Mr. McGUIRE. Well, with respect to appliances, a large percent-
age of appliances are manufactured in China, and they are all test-
ed by independent labs for safety to meet U.S. safety standards.
And it is up to the product manufacturer and the retailer to enforce
that, as well as CPSC, in terms of——

Mr. DINGELL. Now, let us go to the next question.

Mr. McGuire, you stated you wish the committee to amend sec-
tion 211 of H.R. 4040, which relates to a recall and nonconforming
products to permit U.S. manufacturers to export a product to a for-
eign country if the manufacturer can show that the product meets
the country’s safety standards.

What if the country does not have applicable safety standards for
certain products?

Mr. McGUIRE. Then I think that would be an exception to that,
Mr. Chairman.

Mr. DINGELL. So that would be acted on accordingly. All right.

Now, Mr. McGuire, H.R. 4040 keeps all the restrictions, or vir-
tually all the restrictions, on section 6(b) of the Consumer Product
Safety Act intact for public disclosure of information related to con-
sumer products, except in the case that such information would be
vital to protecting the public health and safety.

Do you feel that this amendment is reasonable?

Mr. McGUIRE. I do, sir.

Mr. DINGELL. Now, Mr. Korn, H.R. 4040 amends section 15 to
the Consumer Product Safety Act to permit CPSC to review and to
approve a company’s plans for mandatory consumer product re-
calls. In your view, is this a good idea?

Mr. KORN. Absolutely.

Mr. DINGELL. Would you tell us, briefly, why?

Mr. KorN. Right now, under the law, it is the manufacturer can
elect a remedy amongst three.

Sometimes there may be toasters in the marketplace and the
manufacturer may elect to refund minus an allowance, which for
a toaster is about $5. I don’t think that is enough of a motivating
factor for an owner of that particular product to move to get the
dangerous product that could start a house on fire, just to make up
a situation, out of their homes.

Instead, I believe it is important for the CPSC compliance staff
to have a check on that election. I think it is OK to have the manu-
facturer at least pro-offer what they think is best, but let’s give the
Consumer Product Safety Commission compliance staff the oppor-
tunity to police that selection to make sure the public interest is
preserved.

Mr. DINGELL. Thank you.
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Now, Mr. Korn, you have indicated your position supports inde-
pendent, third-party testing throughout the manufacturing process
and on several lots. In light of such a testing’s potential to protect
consumers’ health and safety, do you think such a requirement
would place an undue financial burden on manufacturers?

Mr. KorN. I don’t. I think we have seen in the amount of recalls
that have happened, because of lead in particular, the minimal cost
for an extra lot testing is very small, de minimis, compared to the
cost of recalling iconic brands out of the marketplace.

Mr. DINGELL. Thank you.

Mr. Chairman, I have noticed I have used over my time. I thank
you for your courtesy, and I yield back the balance of my time, such
that it might be.

Mr. RusH. The Chair thanks the chairman of the full committee.

I didn’t want to exercise the distasteful burden of telling the
chairman that his time was up, so I just let him go on and on and
on.
And the Chair would now want to inform the committee that the
record will remain open for 30 days for any additional questions
that you might have for the witnesses.

And we would ask the witnesses, if there are questions sub-
mitted to you, would you please respond promptly in writing.

This subcommittee hearing is now adjourned. And we want to
thank the witnesses for your time and for your patience, and thank
you so much for your participation. Thank you very much.

The meeting stands adjourned.

[Whereupon, at 1:58 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]
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The Honorable Nancy Nord

Acting Chairman

Consumer Product Safety Commission
4330 East West Highway

Bethesda, MD 20814

Dear Chairman Nord:

Thank you for appearing before the Subcommittee on Commerce, Trade, and Consumer
Protection on Tuesday, Novembeér 6, 2007, at the hearing entitled “Comprehensive Children’s
Product Safety and Consumer Product Safety Commission Reform Legislation.” We appreciate
the time and effort you gave as a witness before the Subcommittee.

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record
remains open to permit Members to submit additional questions to the witnesses. Attached are
questions directed to you from certain Members of the Committee. In preparing your answers to
these questions, please address your response to the Member who has submitted the questions
and inctude the text of the Member's question along with your response.

To facilitate the printing of the hearing record, your responses to these questions should
be received no later than the close of business Wednesday, December 12, 2007, Your written
responses should be delivered to 2125 Rayburn House Office Building and faxed to 202-226-
5577 to the attention of Valerie Baron, Legislative Clerk for the Subcommittee. An electronic
version of your response should also be sent by e-mail to Valerie.baron@mail.house.gov in a
single Word or WordPerfect formatted document.
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The Honorable Nancy Nord
Page 2

Thank you for your prompt attention to this request. If you need additional information
or have other questions, please contact Valerie Baron at (202) 225-2927.

JOHN D. DINGELL
CHAIRMAN

Attachment



U.S. CONSUMER PRODUCT SAFETY COMMISSION
4330 EAST WEST HIGHWAY :
BETHESDA, MARYLAND 20814

Nancy Nord, Acting Chairman . . Tel: 301 504-7801

January 23, 2008

The Honorable John D. Dingell

Chairman

Committee on Energy and Commerce

2125 Rayburn House Office Building

‘Washington, D.C. 20515

Dear Mr. Chairman: ;

Thank you for your lefter of December 5, 2007, that attachéd additional questions related to

the hearing held by the Subcommittee on Commerce, Trade, and Consumer Protection on
November 6, 2007. I'have enclosed my response, and please let me know if the Committee .

has any additional questions.
Sincerely, %m | .

Nancy Nor:

epsg: Hothine: 1-800-638-CPSC {2772) H CPSC's Web Site: bﬁp:liww.mgw
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The Honorable Jan Schakowsky

1.) How many fuil time cinployees at the Consumer Product Safety Commission inspect
toys on a full time basis ~ i.¢., their sole responsibility i§ onlyto inspect toys, and no
other product(s)?

2.} If there are full-time or part-time employees who inspect toys on @ part-time basis,
please provide a list of those employees and the hours in SeptemberlOctober that each
spent inspecting toys.

The responsibility for toy inspection, screening and testing at the U.S.. Consurmer
Product Safety Commission (CPSC) is not limited to any single division within the
agency. The inspection and testing of toy products is a cross-functional activity,
involving personnel from the offices of Laboratory Sciences, Engineering Sclences,
Health Sciences, and Comphanee and Field Operations. Depending on the
agency's workload at any given time, up to 19 technical personnel (e.g., chemists,
engineers, physiologists, toxicologists) can be involved in the toy testmg process. In
addition, up to 60 Field employees routinely do screening tests.

No single CPSC fechnical employee is restricted to testing. onty toys but rather all
are available, as needed, for safety testing any consumer product under CPSC's
jurisdiction for which they are qualified. .

CPSC Field staff Inspect items for compliance to labeling requirements and screen
for lead in children's toys and for compliance to the small parts standard. After these
Initial inspections and screenings, Field staff sends product samp{es to the CPSC
laboratory for further evaluation.

Once received, samples collected for small parts and sharp‘edge testing are age-
graded by the Human Factors staff. To determine whether a regulation such as the
Small Parts Regulation applies to a particular oy, the Human Factors staff must
determine the age of the child for whom the toy will be purchased and is most
appropriate. These "age determinations” involve matching the characteristics of the
toy to the characteristics and abffities of children at various ages and must take into
account children’s physical, cognitive, emotional, and social development, as well as
how the foy is packaged and marketed. The results of this staff work determine the
type and severity of tests the toy sample must undergo to jdentify potential hazards.
Two Human Factors staff members conduct the majority of age determinations. As
many as five Human Factors staff members are available to perform age
determinations during seasonal peak periods or in support of particular initiatives by
the Office of Compliance and Field Operations.

Based on nitial age-grading assessments, {oy samples are then tested for small
parts and sharp edges by CPSC's Laboratory Sciences staff. There are three
Laboratory Sciences staff qualified to perform these tests. When testing has been
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completed, test data is forwarded to CPSC's Health Sciences staff to further assess
risk and other safety issues. There are three Health Sciences physiologists
responsible for these tasks.

Samples requiring lead assessment are sent to CPSC's Chemistry Division. There
are six Chemistry staff trained and qualified to test painted toy samples for
conformance-to 16CFR 1303 and Children's Metal Jewelry per 16 CFR1500.230.
Lead test data is forwarded to Health Sciences toxicologists to assess risk. There
are two toxicologists involved in this risk assessment activity. - The Human Factors
staff also supports review of the samples being tested forlead.

Many other CPSC technical personnel conduct Product Safety Assessments on
specific toys in support of Compliance activities, on an ongoing basls. This may

involve analysis and testing that falls outside of specific toy regulation testing in

order fo identify a particular hazard related to design, manufacturing or even the
underlying standard.

With regard to detailed hours spent by CPSC staff specifically on toy testing, the
Management information Systemn used by the CPSC collects and organizes staff
hours by program and by project, rather than by product. Programs ard projects are
.approved by the-Commission in the agency's annual Operating Plan. .None of the
agency’s specific project categories are restricted to only toy testing; toy testing can
be part of a range of programs including those that are mechanical, electrical, and
chemical in nature. For example, under the Compliance - Mechanical Hazards
Program, the CPSC has a project targeted on mechanical hazards to.children. This
project includes toys but is not restricted fo toys; it also includes such products as
cribs, refrigerators and refuse bins.
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UNITED STATES
CONSUMER PRODUCT SAFETY COMMISSION
4330 EAST WEST HIGHWAY
BETHESDA, MD 20814

November 12, 2007

The Honorable Jobn D, Dingell, Chairman
House Committee on Energy and Commerce

The Honorable Joe Barton, Ranking Member
House Committee on Energy and Commerce

2125 Rayburmn House Office Building
Washington, DC 20515

Dear Chairman Dingell and Ranking Member Barton:

I would like to elaborate upon my testimony of November 6% as to the advisability of restoring
the Coramission to its full five-member complement. 1 have only warked at the Commission
when it has had three Commissioners. During that time the Comruission’s budget and staffing
bave been so small that it was unthinkebie (even if we had the ability) to use our limited
tesources to fund two additional Commissioners’ offices. Part of my hesitation when asked the
question stemmed from the fact that regardless of the authorization levels in the bill, we do not
know at this point how much money will actually be appropriated for CPSC.

The first priority should be to provide funding for additional staff and laboratory modemization
and to also fund any new mandates in the authorization bill as well as thoss in any other
legislation that passes requiring the Commission to take on new responsibilities. I would not
want to see funding diverted from these items to fund the additional Commissioners. I assume
that is why there is a delay in funding for two additional Commissioners in HL.R. 4040. Ithink
the delay is a reasonable and responsible approach and it gives the Commission a chanes to fund
its priority nceds first.

Assuming that funding is not an issue at that time, I do support restoring the two Commissioners.
In the twelve and a half years that I have been at the agency, we have lost our quorum on three
oceasions and it has taken extraordinary action by the Congress to revive it and give us the
ability to operate after its most recent Iapse. Without that action, it would be going on nearly a
year that the Commission would have been without 2 quorum. Moreover, we will lose the
current quorum early next year unless Congress acts again before that time.

CPEC Hotline: 1-800.638-CPSC (2772} H CPSC's Web Sits; hlpiwnnn.cpse.gov
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The Cormission should not be subject to unpredictable losses of authority becanse the ultimate
losers in such an arrangement are American consumers. With five members, the likelihood of
having three Conumissioners’ seats vacant for more than six months would be extremely unlikely
and the loss of quorum problem could disappear.

1 also think that, with five Members, the actions of the Commission could actually result from a
more deliberative and all-inclusive process. Product safety should be nenpartisan and I certainly
support measures to encourage that type of interaction and stewardship.

o H
Commissioner

cc: The Honorable Bobby L. Rush, Chairman
Subcommiitee on Commerce, Trade, and Consumer Protection

The Honorable Chiff Stearns, Ranking Member
Subcommittee on Commerce, Trade, and Consumer Protection

O



