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OLDER VOTERS: OPPORTUNITIES AND
CHALLENGES IN THE 2008 ELECTIONS

THURSDAY, JANUARY 31, 2008

U.S. SENATE,
SPECIAL COMMITTEE ON AGING,
Washington, DC.

The Committee met, pursuant to notice, at 10:50 a.m., in room
SH-216, Hart Senate Office Building, Hon. Herb Kohl (chairman
of the committee) presiding.

Present: Senators Kohl, Smith, Salazar, McCaskill, and Wyden.

OPENING STATEMENT OF SENATOR HERB KOHL, CHAIRMAN

The CHAIRMAN. Good morning to one and all. We would like to
welcome all of you to our hearing. Today this Committee will focus
on older workers and the various barriers they face in exercising
their right to vote.

What sets this topic apart from others on the Aging Committee
is that voting is not a benefit of our great society, but it is a right.
Things like lower drug prices and consumer protection are things
we would like to afford older Americans, and that we certainly
think that they deserve. But the right to vote is fundamental and
undeniable, and it does not expire with age.

Twenty-four States will hold primary elections on Super Tues-
day, just 5 days from now. Eight of these States facilitate voting
in long-term care settings, either by setting up public polling loca-
tions on the premises, sending election officials into the facility to
assist seniors, or helping nursing home administrators obtain ab-
sentee ballots in advance.

But the other 16 States currently make no accommodations for
voters living in long-term care settings, and long-term care admin-
istrators are offered no direction from election officials as to how
they should assist their residents with their voting.

Today I am sending a letter, along with Rules Committee Chair-
man Dianne Feinstein, to request that the Election Assistance
Commission conduct research on voting within long-term care set-
tings, and develop voluntary guidelines to help States facilitate
such voting. We hope this will help address barriers to voting with-
in these settings.

There is also the matter of disabled older voters outside of the
long-term care setting. Many States, like my own State of Wis-
consin, do have laws on the books requiring that all polling sites
are accessible to disabled individuals.

Unfortunately, such laws do not always dictate reality and voting
sites are often found to be not in compliance. During the 2000 elec-
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tions the GAO found that only 16 percent of polling sites surveyed
nationwide were fully accessible to people with disabilities.

This has a real impact on older voters because, in spite of their
tendency to be more engaged politically, older voters with a dis-
ability are almost 50 percent less likely to vote than their peers
without a disability.

Several of my Senate colleagues and I will ask GAO to follow up
on their previous study and monitor the level of accessibility during
the 2008 elections. There is no reason for States to fall down on
the job of voter accessibility. We know that innovative mechanisms
exist to allow older and disabled Americans to vote, regardless of
their physical disabilities.

Ranking Member Gordon Smith, who is sitting beside me, hails
from Oregon, where all residents vote by mail. As I understand it,
that State has seen an increase in voting between 5 and 10 per-
cent. We will also hear about Vermont’s vote-by-phone system
today.

Finally, our hearing today will also touch on the issue of voter
ID. Currently the Supreme Court is considering whether an Indi-
ana requirement designed to stem voter fraud will actually result
in discriminating against the elderly, minority, and low-income
populations who are less likely to have proper identification. Stud-
ies have found that seniors are more likely to lose their right to
vote when voter ID is implemented.

My State of Wisconsin has been battling over its own voter ID
proposals. A 2005 study by the University of Wisconsin found that
23 percent of people age 65 and older in Wisconsin do not have a
driver’s license or other photo ID. A Supreme Court ruling on the
Indiana law is expected by late June and is sure to have national
implications for current and future voter ID laws.

As you listen to our witnesses this morning, and when you leave
this room and return to the barrage of nonstop election coverage,
please keep in mind the message of today’s hearing. If we do not
remove the barriers that prevent elderly and disabled citizens from
exercising their right to vote, then we are for all intents and pur-
poses disenfranchising them.

So we thank our witnesses who are here today with us.

We now turn to our distinguished Ranking Member, Gordon
Smith, for his opening comments.

OPENING STATEMENT OF SENATOR GORDON SMITH,
RANKING MEMBER

Senator SMITH. Thank you, Mr. Chairman.

To all our witnesses, we welcome you. We thank you for your
time and the attention you are giving to this vital question of how
we make sure that our senior citizens continue to enjoy the right
of the franchise in an unfettered way.

Mr. Chairman, with your permission, I will put my opening
statement in the record. It largely reflects your own. But I would
just make these comments.

Oregon has one way of doing it. It is vote-by-mail. It has been
a success. It is a better success every election because it has gotten
better every election in terms of the integrity of the ballot, and
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shoring up loopholes that somehow add to or dilute the integrity
of the result.

So, I congratulate both our people for voting for this, and also the
way our State officials have worked hard to implement it. It does
make it easier for the elderly and the disabled to vote.

However States choose to devise it, as is their constitutional
right, I would simply say make it as easy as possible but empha-
size the integrity of it. I feel like the Carter-Baker commission re-
port as to real ID actually makes a lot of sense because of what
I hear from seniors in Oregon.

I know there are different opinions on this, but if you go with me
to a nursing home in Oregon and you talk about voting, one of the
concerns that is often expressed to me by seniors is that somehow
their vote is added to, or taken away from, by those not constitu-
tionally eligible to vote.

I think they express that with such vigor because it was their
generation that died in the hundreds of thousands defending the
right to vote, the franchise. They don’t want to see it trampled
upon by those who are not constitutionally eligible.

So I feel very strongly about that. I think Oregon has got it right
and I think we are getting it better all the time.

But I do think—you know, obviously as you note, Mr. Chairman,
the Supreme Court will take up this issue. After some of the
memories we have had in recent elections with charges and
countercharges of fraud, I think it is incumbent upon public offi-
cials to do everything they can to make sure that votes are acces-
sible, but that they are lawful. We owe them both of those values
and that ought to be our focus.

Thank you.

PREPARED STATEMENT OF SENATOR GORDON H. SMITH

Mr. Chairman, thank you for holding today’s hearing on older voters.

From paper ballots and mechanical levers to vote-by-mail, as we do in my home
state of Oregon, our nation has experimented with different ways for Americans to
cast their votes. Although some of the mechanics of casting a ballot have changed
over our country’s history, voting remains the ultimate demonstration of our democ-
racy at work. That is why voter access to the polls and the preservation of the integ-
rity of our voting system is imperative to ensure maximum voter participation and
confidence in the system.

America’s elderly encounter particular challenges when voting. Many individuals
lack access to transportation to and from polling locations, while others have phys-
ical impairments that present challenges to cast a ballot. Furthermore, alternative
forms of voting, such as absentee balloting, often can be complicated and confusing
for seniors. I look forward to hearing from our witnesses about how we can properly
address these challenges and identify opportunities for older voters to cast their
votes with ease and confidence to ensure they remain engaged in elections.

In addition to enhancing the accessibility of voting, we also must take measures
to deter and detect fraud in our voting system. Several states have adopted Voter
ID laws that require voters to present identification at the polls. And in 2005, the
Carter-Baker Commission recommended states use “REAL ID” complaint cards for
voting purposes. In large part, I support the recommendations of the bipartisan
Commission to enhance the integrity of our voting system. However, we must look
for ways that minimize the impact on seniors and persons with disabilities to en-
courage their participation in our democratic process.

Mr. Chairman, I like you, want to ensure that seniors do not experience barriers
to the voting booth when Election Day arrives. I look forward to hearing from our
witnesses about innovative approaches to ensure elderly voters have appropriate ac-
cess to cast a ballot in a simple and secure manner.

Thank you Mr. Chairman.
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The CHAIRMAN. Thank you, Senator Smith, for your very out-
standing comments.

On the witness panel, our first witness today will be Barbara
Bovbjerg. Ms. Bovbjerg is director of education, workforce and in-
come security issues at the U.S. Government Accountability Office.
There, she oversees evaluative studies on aging and retirement in-
come policy issues. Previously, Ms. Bovbjerg was assistant director
for budget issues at the GAO.

She is accompanied here today by her colleague, William Jen-
kins, Jr., who serves as director for Homeland Security and Justice
at GAO, where he leads GAO’s work on emergency preparedness
and response, the Federal judiciary and elections. I am also pleased
to note that he received his Ph.D. in public law from the University
of Wisconsin.

Our second witness will be Vermont’s Secretary of State Deborah
Markowitz. She is the first woman to be elected secretary of state
in Vermont and is currently serving her fifth term in office.

As secretary of state, Ms. Markowitz is the constitutional officer
chiefly responsible for Vermont’s election and for providing edu-
cation assistance to the State’s local officials. During her term she
has implemented an ambitious election reform agenda including
widespread voter education and outreach programs, some of which
we hope to hear about today.

Our third witness will be Michael Waterstone, who is an asso-
ciate professor of law at the Loyola Law School in Los Angeles. Mr.
Waterstone is a nationally recognized expert in disability and civil
rights law. He is also a commissioner on the American Bar Associa-
tion’s Commission on Physical and Mental Disability, as well as a
board member of the Disability Rights Legal Center.

Next we will hear from Dr. Jason Karlawish who is an assistant
professor of medicine within the geriatric division at the University
of Pennsylvania. He is also a fellow of the University Center for
Bioethics, and the senior fellow on the Leonard Davis Institute of
Health Economics.

Dr. Karlawish’s research has included the ethical, legal, and so-
cial issues raised by persons voting in long-term care settings.

Finally, we will hear from Wendy Weiser, deputy director of the
Democracy Program at the Brennan Center for Justice at NYU law
School of Law, where she directs the center’s work on voting rights
and elections.

She has authored a number of reports and papers on election re-
form, litigated ground-breaking voting rights lawsuits, and pro-
vided policy and legislative drafting assistance to Federal and
State legislators and administrators all across our country.

So we thank you all for being here today.

We will start with you, Ms. Bovbjerg.
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STATEMENT OF BARBARA BOVBJERG, DIRECTOR, EDU-
CATION, WORKFORCE AND INCOME SECURITY ISSUES, U.S.
GOVERNMENT ACCOUNTABILITY OFFICE, WASHINGTON, DC

Ms. BOVvBJERG. Thank you, Mr. Chairman, Senator Smith.

I am pleased to be here today with my colleague to speak about
access to voting for older Americans. Voting is fundamental to our
democratic system, and Federal law has generally required polling
places to be accessible to the elderly and to people with disabilities.

Yet, assuring access to the variety of polling places and voting
methods used can challenge State and local election officials. The
Help America Vote Act of 2002 has sought to improve this situation
by requiring accessibility in voting systems and providing funding
to support it.

Our testimony today focuses on a number of factors that affect
older voters, including their ability to travel to polling places, their
ability to enter polling places once they get there, their ability to
cast their votes using available equipment and assistance, and the
ability to utilize alternative voting provisions, such as absentee or
early voting or mail voting.

Our statement is drawn from a broad range of GAO work, and
particularly our onsite observations on accessibility during Election
Day 2000. But I will speak first about travel to the polling place.

Transportation challenges become more acute with age and can
limit seniors’ ability to reach polling places. While most older
adults drive, their abilities can deteriorate. Each year, roughly
600,000 older people stop driving and become dependent on others
for transportation.

For those who do not or cannot drive, our previous work for this
Committee found transportation gaps only partly filled by partner-
ships across governments and nonprofits. Thus, some older Ameri-
cans may not be able to join their neighbors at polling places on
election day.

As for those who are able to come to the polls, the immediate vi-
cinity of the polling place may pose additional obstacles. In our
Election Day 2000 work we visited 496 polling sites in 100 counties
across the country and examined each for features that could im-
pede access.

We looked at the parking areas, the route from those areas to the
building entrance, the route from the entrance to the voting room
and various other aspects of voting. These onsite inspections re-
vealed that only about 16 percent of polling places nationwide were
free of impediments that could prevent elderly or disabled voters
from reaching the voting room.

Of those sites with impediments, about two-thirds offered
curbside voting. However, advocates for disabled Americans note
that such measures still do not provide an opportunity to vote in
the same manner as the general public.

Our subsequent work on access suggests improvements since the
2000 election. In our 2005 survey of all States and a sample of local
jurisdictions, State provisions for polling place access have in-
creased, and the funding provided through the new Federal election
law has had an impact. However, until voting sites are inspected
again we cannot know how much on-the-ground impact these provi-
sions have had.
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With regard to voting itself, that is, the system in the voting
room that allows voters to cast their ballots, our findings were
similar. On Election Day 2000 we saw challenges posed by the vot-
ing systems used and by the configuration of the voting booths, al-
though some form of assistance was usually available in the voting
room.

Forty-three percent of polling places used paper or scanable bal-
lots, which was challenging for voters with impaired dexterity. We
also found that many of the voting booths were not appropriately
configured for wheelchairs. But most offered assistance, and a
small majority provided written instructions or sample ballots in
very large type. None provided ballots or equipment for blind vot-
ers.

But the situation has improved. Our 2005 survey of State and
local jurisdictions reported an increase in State provisions for ac-
cessible voting equipment compared to our 2000 review, although
difficulties in assuring reliability and security of new voting sys-
tems is causing some States to abandon new and potentially more
accessible technology.

Finally, let me turn to alternative methods. Federal law has long
required that elderly or disabled voters assigned to an inaccessible
polling place be provided with an alternative means for casting a
ballot. Alternative methods may include curbside voting, early vot-
ing, or absentee voting, among other things.

State provisions allowing alternative methods have generally in-
creased since 2000. For example, the number of States that will
carry ballots to a voter’s residence has risen from 21 to 25. In addi-
tion, 21 States reported allowing voters to vote absentee without
requiring a reason or an excuse. That is three more than in 2000.

Although such accommodation may be more commonly offered
now, our experience in 2000 suggested there may be wide variation
in implementation.

In conclusion the increase in State provisions and reports of
practices to improve accessibility is encouraging. The complexity,
though, of the election system and the expense of changing it sug-
gests that not all such policies will be in evidence at polling places
on Election Day 2008.

Yet, the aging in the American population and the concomitant
growth in voters needing accommodation will increase the urgency
for policies of this nature to be implemented on the ground. Clear-
ly, improved access will require sustained attention from election
officials at all levels of government.

That concludes my statement. I await your questions.

[The prepared statement of Ms. Bovbjerg follows:]
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ELDERLY VOTERS

Some Improvements in Voling Accessibility from
2000 to 2004 Eleclions, but Gaps in Policy and
implementation Hemain

What GAQ Found

Ensuring that older voters or other individuals with disabilities successfully
cast thelr votes in an election requires that policymakers think broadly shout
access. This includes access with respect fo transportation, polling places,
voting equipment, and alternative voting methods. During the 2000 election,
mest polling places we inspected had one or more potential impediments that
might prevent older voters and voters with disabilities from reaching voting
roors, although curbside voting accommaodations were often reade available.
Additionally, our 2000 review of state provisions and practices related to
aceessible voling systems and accommeodations in the voting room revealed
that provisions to accommodate individuals with disabilities varied from state
{o state and may vary widely in their implementation. A 2004 GAO report also
found transportation gaps in meeting the needs of seniors, which may create a
bharrier to voting for muny elderly voters, and a Iack of data on the extent of
unmet needs.

Sinee the passage of HAVA and the subseguent 2004 election, we have
identified 2 number of reported efforts taken to improve voting access for
people with disabilities. In particular, our 2006 report on election systems
shows a marked increase in state provisions addressing the accessibility of
polling places, voting s 5, and altemative voting methods. However, the
degree of change in accessibility is difficult to determine, in part because
thousands of jurisdictions have primary responsibility for managing elections
and ensuring an accurate vote count, and the complexity of the election
system does not ensure that these provisions and reported practices are
reflective of what oceurs at polling places on election day.

Understanding and addressing accessibility paps represent enormous tasks for
state and local election officials who are challenged by the mulliplicity of
responsibilities and requirements they must attend to within resource
constraints. At the same time, as the population ages and the percentage of
voters with disabilities expands, the expectation of accommodation and
assistance o participate in this basie civie exercise will grow, making
accessibility a key performance goal for our election community.

{nited States A Offiee
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United States Government Accountability Office
Washington, DC 20548

January 31, 2008
Mr. Chairman and Members of the Committee:

We appreciate the opportunity to participate in today’s hearing on older
Americans’ access to voting. Voting is fundamental to our democratic
system, and federal law generally requires polling places for federal
elections to be accessible to all eligible voters, including older voters and
voters with physical disabilities. In particular, the Voting Accessibility for
the Elderly and Handicapped Act requires that, with a few exceptions,
local election jurisdictions assure that polling places used in federal
elections are accessible, in a manner as determined by the siate, to the
elderly and voters with disabilities. These requirements can present a
challenge to state and local election officials because achieving
accessibility—which is affected by the type of impairment and various
barriers posed by polling place facilities and voting methods—is part of a
larger set of challenges they face in administering elections on a periodic
basis. Following reports of problems encountered in the close 2000
presidential election with respect to voter registration lists, absentee
ballots, ballot counting, and antiquated voting systems, the Help America
Vote Act of 2002 (HAVA) was enacted. Among others, HAVA contains
provisions to help facilitate voting for individuals with disabilities, many. of
whom are also elderly, including requirements for the accessibility of
voting systems used in elections for federal office, effective January 1,
2006, and authorizing the appropriation of funding for payments to states
to improve the accessibility of polling places.

Our testimony today will focus on a number of factors that affect the
ability of older voters to travel to polling places, enter polling places, and
cast their vote once they arrive in the voting room; or to avail themselves
of alternative voting provisions, including absentee and curbside voting. 1t
will also describe trends and changes regarding accessibility of polling
places and alternative voting methods-—as manifested in state provisions
or reported in surveys and discovered during site visits—since the 2000
election. As agreed, our statement will draw from the broad array of prior
work that has a bearing on voting access for older voters, including our
2001 report on accessibility of polling places for election year 2000, our

! GAO, Voters with Disabilities: Access to Polling Places and Alternative Voting Methods,
GAO-02-107 (Washington, D.C.: Oct. 15, 2001).

GAO-08-442T Elderly Voters
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2004 report on transportation-disadvantaged seniors,? our 2006 report
covering a range of election issues as of election year 2004,” our 2007
testimony on electronic voting system challenges,’ and our 2008 report on
bilingual voting assistance.” The GAO reports on which this testimony is
based were conducted in accordance with generally accepted goverrament
auditing standards. The scope of this testimony will not cover
accessibility for older voters with cognitive impairments, nor will it cover
registration challenges for older voters.

Overall, our work prior to the 2004 general election—including on-site
inspections of a national sample of polling places in election year 2000 and
areview of transportation issues facing seniors—has identified a number
of potential barriers to voting for older Americans. We found
transportation gaps in meeting the needs of seniors and lack of data on the
extent of unmet needs. Significantly, we found that most polling places we
inspected had one or more potential impediments for people with mobility
impairments—only 16 percent had no impediments—although some
provided for curbside voting. Since the passage of HAVA, and after the
2004 election, we surveyed state and local election jurisdictions and
identified a number of reported efforts taken to improve voting access for
people with disabilities. * In particular, we found a marked increase in
state provisions addressing accessibility of polling places and voting
systems, and alternative voting methods, such as curbside and absentee
voting. However, achieving accessibility in the polling place and with
respect to voting systems is complicated by the fact that thousands of
Jjurisdictions have primary responsibility for managing and conducting
elections and ensuring an accurate vote count. We have not examined the
extent to which the improvements reported by state and local election
Jjurisdictions since November 2000 have been implemented and, thus, do

2 GAO, Transportation-Disadvantaged Seniors: Efforts to Enhance Senior Mobility Could
Bengfit from Additional Guidance and Information, GAO-04-371 (Washington, D.C.: Aug.
30, 2004).

2 GAO, Elections: The Nation's Evolving Election System as Reflected in the November
2004 General Election, GAO-06450 (Washington, D.C.; June 6, 2006).

* GAO, Elections: All Levels of Government Are Needed to Address Electronic Voting
System Challenges, GAO-07-T41T (Washington, D.C.: Apr. 18, 2007).

% GAO, Bilingual Voling Assistance: Selected Jurisdictions' Strategies for Identifying
Needs and Providing Assistance, GAO-08-182 (Washington, D.C.: Jan. I8, 2008).

8 Oregon has, since 1998, conducted its elections almost excl ly by mail ballot; thus, it
has no polling places.

GAO-08-442T Elderly Voters
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not know the extent to which they have yielded improved accessibility of
polling places and voting systems.

Background

The proportion of older people in the United States who may face
challenges exercising the right to vote is growing. As of 2003, there were
almost 36 million individuals aged 65 or older (12 percent of the
population), and the majority have at least one chronic health condition.
By 2030, those aged 65 and over will grow to more than 20 percent of the
population. Disability increases with age, and studies have shown that
with every 10 years after reaching the age of 65, the risk of losing mobility
doubles.” In many ways, lack of mobility and other types of impairments
can diminish seniors’ ability to vote without some assistance or
accommodation. With increased age, seniors will become more limited in
their ability to get to polling places by driving, walking, or using public
transportation. Once seniors arrive at the polling places, they may face
additional challenges, depending on the availability of accessible parking
areas, accessibility of polling places, type and complexity of the voting
equipment, availability of alternative voting methods (such as absentee
voting), and the availability of voting assistance or aids.

Responsibility for holding elections and ensuring voter access primarily
rests with state and local governments. Each state sets the requirements
for conducting local, state, and federal elections within the state. For
example, states regulate such aspects of elections as ballot access,
absentee voting requirements, establishrnent of voting places, provision of
election day workers, and counting and certifying the vote. The states, in
turn bave typically delegated responsibility for administering and funding
state election systems to the thousands of local election jurisdictions—
more than 10,000 nationwide—creating even more variability among our
nation’s election systems.

Although state and local governments are responsible for running
elections, Congress has authority to affect the administration of elections.
Federal laws have been enacted in several major areas of the voting
process, including several that are designed to help ensure that voting is
accessible for the elderly and people with disabilities. Most importantly,
the Voting Accessibility for the Elderly and Handicapped Act (VAEHA),

"See Wan He, Manisha Sangupta, Victoria A. Velkoff, and Kimberly A. DeBarros, 65+ in the
United States: 2005, Current Population Reports Special Studies, pp. 23-20%(Washington,
D.C.: Dec. 2005).

GAO-08-442T Elderly Voters
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enacted in 1984, requires that political subdivisions responsible for
conducting elections assure that all polling places for federal elections are
accessible to elderly voters and voters with disabilities (with limited
exceptions). Any elderly voter or voter with a disability assigned to an
inaccessible polling place, upon his or her advance request, must be
assigned to an accessible polling place or be provided with an alternative
means for casting a ballot on the day of the election. Under the VAEHA,
the definition of “accessible” is determined under guidelines established
by each state’s chief election officer, but the law does not specify what
those guidelines shall contain or the form those guidelines should take.
Additionally, states are required to make available voting aids for elderly
and disabled voters, including instructions printed in large type at each
polling place, and information by telecoramunications devices for the deaf.
The VAEHA also contains a provision requiring public notice, calculated to
reach elderly and disabled voters, of absentee voting procedures.

HAVA also contains a number of provisions designed to help increase the
accessibility of voting for individuals with disabilities. For example, under
HAVA, voting systems for federal elections must be accessible for
individuals with disabilities in a manner that provides the same
opportunity for access and participation as for other voters. To satisfy this
requireraent, each polling place must have at least one voting system
equipped for individuals with disabilities. In addition, the Secretary of
Health and Human Services is required to make yearly payments (in an
amount of the Secretary’s choosing) to each eligible state and unit of local
government, and such payments must be used for (1) making polling
places (including path of travel, entrances, exits, and voting areas)
accessible to individuals with disabilities, and (2) providing individuals
with disabilities with information about the accessibility of polling places.
The Act also created the U.S. Election Assistance Commission (EAC) to
serve, among other things, as a clearinghouse and information resource
for election officials with respect to the administration of federal
elections. For example, the EAC is to periodically conduct and make
available to the public studies regarding methods of ensuring accessibility
of voting, polling places, and voting equipment to all voters, including
individuals with disabilities. Under HAVA, the EAC is also to make grants
for carrying out both research and developruent to improve various
aspects of voting equipment and voting technology, and pilot programs to
test new technologies in voting systems. To be eligible for such grants, an
entity must certify that it will take into account the need to make voting
equipment fully accessible for individuals with disabilities.

GAO-08-442T Elderly Voters
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The Voting Rights Act of 1965 (VRA), as amended, provides for voter
assistance in the voting room. Specifically, the VRA, among other things,
authorizes voting assistance for blind, disabled, or illiterate persons.
Voters who require assistance to vote by reason of blindness, disability, or
inability to read or write may be given assistance by a person of the voter's
choice, other than the voter’s employer or agent of that employer or
officer or agent of the voter's union.

Other laws also help to ensure voting access for the elderly and people
with disabilities—albeit indirectly. For example, Title I of the Americans
with Disabilities Act of 1990 (ADA) and its implementing regulations
require that people with disabilities have access to basic public services,
including the right to vote. However, it does not strictly require that all
polling place sites be accessible. Under the ADA, public entities must
make reasonable modifications in policies, practices, or procedures to
avoid discrimination against people with disabilities. Moreover, no
individual with a disability may, by reason of the disability, be excluded
from participating in or be denied the benefits of any public program,
service, or activity. State and local governments may comply with ADA
accessibility requirements in a variety of ways, such as by redesigning
equipment, reassigning services to accessible buildings or alternative
accessible sites, or altering existing facilities or constructing new ones,
However, state and local governments are not required to take actions that
would threaten or destroy the historic significance of a historic property,
fundamentally alter the nature of a service, or impose undue financial and
administrative burdens. In choosing between available methods of
complying with the ADA, state and local governments must give priority to
the choices that offer services, programs, and activities in the most
integrated setting appropriate.

‘Title III of the ADA covers commercial facilities and places of public
accommodation. Such facilities may also be used as polling places. Under
Title III, public accommodations must make reasonable modifications in
policies, practices, or procedures to facilitate access for individuals with
disabilities. They must also ensure that no individual with a disability is
excluded or denied services because of the absence of “auxiliary aids and
services,” which include both effective methods of making aurally and
visually delivered materials available to individuals with impairments, and
acquisition or modification of equipment or devices. Public
accommodations are also required to remove physical barriers in existing
buildings when it is “readily achievable” to do so, that is, when it can be
done without much difficulty or expense, given the entity’s resources. In
the event that removal of an architectural barrier cannot be accomplished
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easily, the accommodation may take alternative measures to facilitate
accessibility. All buildings newly constructed by public accommodations
and commercial facilities must be readily accessible; alterations to existing
buildings are required to the maximum extent feasible to be readily
accessible to individuals with disabilities.

Finally, the Older Americans Act of 1965 (OAA), as amended, supports a
wide range of social services and programs for older persons. The OAA
authorizes grants to agencies on aging to serve as advocates of, and
coordinate programs for, the older population. Such programs cover areas
such as caregiver support, nutrition services, and disease prevention.
Importantly, the OAA also provides assistance to improve transportation
services for older individuals.

Transportation Challenges
Become More Acute with
Aging and Can Limit
Seniors’ Ability to Reach
Polling Places

For older adults who wish to vote at polling places, access to the polls is
highly affected by their ability to travel to the polling place on election
day. While most older adults drive, their physical, visual, and cognitive
abilities can deteriorate, making it more difficult for them to drive safely.
One study found that approximately 21 percent (6.8 million) of people
aged 65 and older do not drive,’ and another study found that more than
600,000 people aged 70 and older stop driving each year and become
dependent on others for transportation.” According to senior
transportation experts, the “oldest of the old” (those aged 85 and older)
are especially likely to be dependent on others for rides, particularly if
they are also in poor health.

For those who do not or cannot drive, our previous work for this
committee on the mobility of older adults identified other options than
driving that are available; nevertheless, transportation gaps remain.”
Consistent with the Older Americans Act and other legislation, the federat
government provides some transportation assistance, but this is largely to
provide older adults with access to other federal program services—such
as health and medical care or employment. This has been done through

#1.8. Department of Transportation, Bureau of Transporiation Statistics, 2001 National
Household Travel Survey.

¢ Daniel J. Foley, MS, Harley K. Heimovitz, PhD, Jack M. Guralnik, MD, PhD, and Dwight B.
Brock, PhD, “Driving Life Expectancy of Persons Aged 70 Years and Older in the United
States,” American Journal of Public Health, vol. 92, no. 8 (2002).

' GAO-04-971.
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partnerships with local agencies, nonprofits, and other organizations that
provide transportation services and also contribute their own funds. Such
partnering efforts may afford the opportunity to transport seniors to
polling places as well. For example, the Montana Council on
Developmental Disabilities partners with other organizations, such as
AARP and the Montana Transit Association, to provide election day rides
to older adults and people with disabilities. Still, we generally found that
older adults in rural and suburban areas have more restricted travel
options than do those in urban areas. In addition, we have reported that
federally supported programs generally lacked data identifying the extent
to which older adults have unmet needs for mobility. Consequently, we do
not know to what extent older adults are unable to find transportation to
polling places.

To address this lack of data and improve transportation services, more
than 45 states had utilized the “Framework for Action” by 2005," a self-
assessment tool created by the Federal Interagency Coordinating Council
on Access and Mobility (CCAM) for states and communities to help them
identify existing gaps in transportation services for people with
disabilities, older adults, and individuals with lower incomes. According to
the CCAM, communities across the country are now using this tool as they
establish coordinated transportation plans at the local level. Voting access
is one need that might well be identified and better met through this
assessment process.

Physical Access to Polling
Places Was Uneven during
Election 2000, but May
Have Improved since
HAVA Was Enacted in 2002

Our on-site inspections of polling places in the 2000 general election
revealed many impediments that can limit access for older voters and
voters with disabilities. Through our mail survey of states and local
election jurisdictions conducted after the 2004 general election, we
learned of improvements to provisions and practices pertaining to
accessibility of polling places. We did not conduct on-site inspections in

" The Framework for Action was developed by what is now known as the Federa!
Interagency Coordinating Council for Access and Mobility, a body with senior leadership
from 11 federal departments and agencies that are charged with coordinating

portation services provided by federal programs and promoting the maximum feasible
coordination at the state and local levels, In addition, the Department of Health and Human
Services’ Administration on Aging and the Department of Transportation's Federal
Transportation Administration created a toolkit for state and local planners to help them
assess older aduits’ transportation needs and to coordinate transportation services,
organized around the Framework for Action planning process.
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An Estimated 16 Percent of
Polling Places Used in the 2000
General Election Had No
Potential Impediments

the 2004 general election and therefore do not know the extent to which
such improvements took place at polling places.

Once older voters reach the polling place, they generally must make their
way inside the building and into the voting room in order to cast their
votes. Prior to the 2000 election, very little was known about the
accessibility of polling places—and what was known was dated and had
significant limitations. To estimate the proportion of polling places in the
country with features that might either facilitate or impede access for
people with mobility, dexterity, or visual impairments, we visited 496
randomly selected polling places in the United States on Election Day
2000. Our random sample was drawn by first selecting a random sample of
counties—weighted by population—and then randomly selecting some
polling places within those counties. At each polling place, using a survey
based on federal and nonfederal guidelines on accessibility, we took
measurements and made observations of features of the facility and voting
methods that could impede access.” See figure 1 for the key areas at
polling places where we conducted our observations. We also interviewed
poll workers who were in charge of the polling place to identify any
accommodations offered.

2 For additional detalls on our methods, see GAO-02-107, app L
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Figure 1: Key Features at Polling Places
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These on-site inspections during the 2000 election revealed that only an
estimated 16 percent of polling places were free of impediments that might
prevent elderly voters and voters with disabilities from reaching voting
rooms.” The rest had one or more likely impediments from the parking
area to the voting roam, although curbside voting was often made
available where permitted by the state (see fig. 2). These were potential
impediments primarily for individuals with mobility impairments.

f e e
Figure 2:F of P at Polling Places and Avallability of
Lo de Yoting in 2000 Elsction

F e of polfing places with no
potential impodimanis

. Parcantage of pelling places with
ong ar mova polantial impadimenis
ihat offer curbside voting

Percontage of pofling places with one
oF mere potential impadiments that do not
offer curbside woting

Source: GAC-02-107, p. % GAD analysis of paliing place data collocted on Nov, 7, 8000,

Note: These potential impediments are jocated along the route from the parking area 1o the voting room.

Further, many polling places had more than one potential impediment in
2000. Impediments occurred at fairly high rates irrespective of the type of
building used as a polling place. About 70 percent of all Flection Day 2000
polling places were in the types of facilities that are potentially subject to
either Title II or I of the ADA—such as schools, recreational/community

* Sampling ercors for polling place data range from 3 to 10 percentage peints, unless
otherwise noted in this Teport,
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centers, city/town halls, police/fire stations, libraries, and courthouses.™
However, under the ADA, only new construction and alterations must be
readily accessible, and we did not determine the date that polling place
facilities were either constructed or altered. Moreover, due to the number
of possible approaches for meeting ADA requirements on accessibility to
public services and because places of public accommodation need remove
barriers only where it is easy to do so, we cannot determine from our data
whether the potential impediments we found would constitute a failure to
meet ADA requirements.

In addition to inspecting polling places in 2000, we also reviewed state
provisions (in the form of statutes, regulations, or policies) and surveyed
state and county practices that affect voters' ability to get into polling
places and reach the voting room, and found significant variations. While
all states and the District of Columbia had provisions concerning voting
access for individuals with disabilities, the extent and manner in which
these provisions addressed accessibility varied from state to state. For
example, 43 states had provisions that polling places must or should be
accessible, but only 20 had provisions requiring that reporting by the
counties to the state on polling place accessibility. See table 1 in app. [ for
additional state provisions concerning the accessibility of polling places in
the November 2000 election.

Our survey of election officials in each state and 100 counties also
revealed variation in practices for ensuring the accessibility of polling
places.” For example, while 25 states reported providing local
governments with training and guidance for assuring polling place
accessibility, only b states reported helping finance polling place
modifications to improve access in 2000. At least an estimated 27 percent
of local election jurisdictions reported not using accessibility in their
criteria for selecting polling places. While at least an estimated 68 percent

™ As noted previously, Title II, Subtitle A, which applies to state and local govemnments,
Tequires that public programs, services, and acti be le to individ with
disabilities (42 U.8.C. §§12131-34). Title Il requires reasonable modifications in policies,
practices, or procedures to be made by public acc dations to achieve ibility for
people with disabilities (42 U.S.C. §12182(b)(2)(A)(i{)). Also, new construction and
alteration of existing facilities by state and local governments, public accommodations, and
commercial facilities generally must be readily accessible to individuals with disabilities
(42 US.C. §12183(a)).

** Sampling errors for county survey data generally range from 4 to 25 percentage polnts.,
We generally presented the lower bound of the estimate when the sampling error was large.
For details, see GA0O-02-107, app 1.
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New Provisions and Practices
May Be Improving Access to
Polling Places, although the
Degree of Change Is Difficult to
Determine

of local jurisdictions reported that they inspected all polling places, the
frequency of such inspections varied from once a year to only when a
polling place is first selected or following a complaint or remodeling.

After the November 2004 general election, we found signs of improvement
in access to polling places when we surveyed each state and
representative sample of local election jurisdictions nationwide in 2005
about their state provisions and practices,'* While the methods we used to
collect data from states differed between the 2000 and 2004 elections, state
provisions related to polling place accessibility and accoramodations
nevertheless appear to have increased over time, For example, 32 states
told us in 2005 that they required local jurisdictions to report on polling
place accessibility to the state, an increase from 20 states with such
provisions in 2000. At the same time, the number of states requiring polling
place inspections decreased by 1 from 2000 to 2004, although 16 in
addition to the 24 requiring inspections had provisions in 2004 that
allowed for polling place inspections. See Table 2 in app. I for additional
information on state provisions concerning accessibility of polling places
and accornmedations for individuals with disabilities for the November
2004 general election.

In addition to changes in state provisions, most states reported that they
had spent or obligated HAVA funds to improve the accessibility of polling
places, such as by providing access for voters with mobility or visual
impairments. Responding to our 2005 survey following the 2004 election,
46 states and the District of Columbia reported having spent or obligated
HAVA funds for this purpose. For exaraple, election officials in a local
jurisdiction we visited in Colorado told us they had used HAVA funds to
improve the accessibility of polling places by obtaining input from the
disability community, surveying the accessibility of their polling places,
and reviewing voting equipment with representatives of the blind
comrunity.

From our 2005 survey of local election jurisdictions nationwide, we
estimated 83 percent of local jurisdictions nationwide made use of their
state's pravisions to determine the requirements for accessibility at their

* For our 2005 local election jurisdiction survey, we used a stratified random probability
sample. For details, see GAO-06-460, apps. I, IV and V.
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Election Officials Reported
Challenges to Ensuring Voter
Access That Were Similar to
Those Encountered in 2000

polling places.” During our site visits to local jurisdictions in 2005, we
asked election officials to describe the steps or procedures they took to
ensure that polling places were accessible.” Election officials in many of
the jurisdictions we visited told us that either local or state officials
inspect each polling location in their jurisdiction using a checklist based
on state or federal guidelines. For example, election officials in the four
jurisdictions we visited in Georgia and New Hampshire told us that state
inspectors conducted a survey of all polling locations. Election officials in
the two jurisdictions we visited in Florida told us that they inspected all
polling places using a survey developed by the state.

Our informnation of provisions and practices related to polling place
accessibility in 2004 is based on self-reported data collected, and site visits
we conducted, in 2005. We did not observe polling places during the 2004
election and therefore do not know the extent to which increased state
provisions and reported state and local practices resulted in actual
improvements to the accessibility of polling places in the 2004 general
election.

In preparing for and conducting the Novermber 2004 general election,
officials reported encountering many of the same challenges to ensuring
voter access that they had encountered in 2000, such as locating a
sufficient number of polling places that met requirements (such as
accessibility). According to our 2005 mail survey, while 75 percent of small
jurisdictions reported finding it easy or very easy to find sufficient number
of polling places, only 38 percent of large jurisdictions did.* Conversely, 1
percent of small jurisdictions found it difficult or very difficult while 14

7 Unless otherwise noted, the maxi ing error for esti of all local election
Jjurisdictions from this survey is plus or minus 6 percentage points. For more details on this
survey, see GAO-06-450, apps. Il and V.

** We visited 28 local election jurisdictions to collect information about the election
administration process and their experiences during the November 2004 general election.
For more details, see app. IV of GAO-08-450.

'® Unless otherwise noted, the maximum sampling error for estimates for large population
Jurisdictions frora this survey is plus or minus seven percentage points, plus or minus 7
percentage points for med population juri ions, and 5 p tage points for small
Jurisdictions.
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percent of large jurisdictions did.® Other challenges reported included
recruiting and training an adequate supply of skilled poll workers,
designing ballots that were clear to voters when there were many
candidates or issues (e.g., propositions, questions, or referenda), having
long lines at polling places, and handling the large volume of telephone
calls received from voters and poll workers on election day. In general,
officials in large and medium jurisdictions-—those with over 10,000
people—reported encountering more challenges than those in small
jurisdictions.

Improving Accessibility of
Voting Equipment and
Assistance in Voting Room
May Prove Challenging

Accessible Voting Systems in
the November 2000 General
Election

Once inside the voting room, the type of voting method can pose particular
challenges to some elderly voters, and facilitating voting may require
further accommodation or assistance. For example, voters with dexterity
impairments may experience difficulty holding writing instruments for
paper ballots, pinpointing the stylus for punch card ballots, manipulating
levers, or pressing buttons for electronic voting systems. Similarly, visually
impaired voters may experience difficulty reading the text on paper ballots
and electronic voting systems, or manipulating the handles to operate
lever machines. All these voting methods can challenge voters with
disabilities, although some electronic voting systers can be adapted to
accommodate a range of impairments.

During our onsite inspections of polling places in 2000, we identified
challenges posed by the voting systems used and by the configuration of
the voting booths, although some form of assistance was generally
provided in the voting room. With respect to voting systems, we found that
either traditional paper ballots or mark-sense ballots (a form of optical
scan paper ballots) were the most widespread—one or the other were in
use at an estimated 43 percent of polling places. This voting method is
challenging for voters with impaired dexterity who have difficulty using a
pen or pencil, and also for voters with visual impairments who need to
read the text on the ballots. Next in prevalence were punch card ballots
(21 percent), electronic voting systems (19 percent), and lever machines

® For this survey, large jurisdictions are defined as those with a population over 100,000,
medium jurisdictions have a population of over 10,000 to 100,000, and small jurisdictions
have a population of 10,000 or less. In 2004, 7,627 of the nation's election jurisdictions had a
population of 10,000 or less. While small jurisdictions represent the majority of local
election jurisdictions, nearly all are in states that contained a small portion of the U.S.
population according to Census 2000. Local election jurisdictions with over 10,000 people
comprised 27 percent of all election jurisdictions in the United States, but nearly all were in
states that comprised a large portion of the population,
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Progress Made to Improve
Accessibility of Voting Systems
after 2000, but Significant
Challenges Remain

(17 percent)}—each of which can be a challenge for voters with certain
impairments. We also found that many voting booths were not
appropriately configured for wheelchairs, either because voting stations
configured for sitting did not have the minimum dimensions for a
wheelchair or those configured for standing had one or more features that
might pose an impediment to a wheelchair. At the same time, nearly all
polling places allowed voters to be assisted either by a friend or a poll
worker, which is a right granted by the VRA. Moreover, about 51 percent
provided voting instructions or sample ballots in 18-point or larger type
and about 47 percent provided a magnifying device.” None of the polling
places provided ballots or voting equipment adapted with audio-tape or
Braille ballots for blind voters.

Our 2000 review of state provisions and practices related to accessible
voting systems and accommodations in the voting room revealed
significant gaps, insofar as 27 states lacked provisions that voting systems
should accommodate individuals with disabilities, 18 lacked provisions for
wheelchairs in voting booths, and many lacked provisions to provide aides
to the visually impaired; for example, 47 states lacked a provision to
provide a large type ballot, and 45 lacked a provision to provide a Braille
ballot. (See app. 1, table 1.) On the other hand, we found that state
provisions were not necessarily predictors of practice inside the polling
place. For example, we found that half the polling places we visited
provided voting instructions or sample ballots with large type even though
only 3 of the 33 states whose polling places we visited had provisions to do
s0. Conversely, none of the polling places we visited provided for Braille
ballots, even though 5 of the 33 states we visited had provisions for doing
0. In addition to many states lacking provisions for voting room
accommodations, in only 11 states did election officials, in response to our
state survey, report financing improvements to accessibility by helping to
fund new voting systems.

Our 2005 survey of states also revealed an increase in state provisions for
accessible voting equipment, compared to what we found in our review of
state provisions in 2000. As of August 1, 2005, 41 states and the District of
Columbia reported having laws in place or having taken executive action
(through orders, directives, regulations, or policies) to provide each
polling location by January 1, 2006, with at least one electronic voting
system or other voting system equipped for individuals with disabilities.

= Sampling error of plus or minus 11 pereentage points at the 95 percent confidence level.
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Five of the 9 remaining states reported plans to promulgate laws or
executive action to provide each polling location with at least one voting
system equipped for individuals with disabilities.” This is an increase from
2000, when 24 states had (and 27 lacked) provisions that voting systems
must or should accommodate individuals with disabilities.

In response to our survey of local election jurisdictions in 2005, many
jurisdictions reported having at least one accessible voting machine per
polling place in the 2004 election, although this varied by jurisdiction size.
We estimated that 29 percent of all jurisdictions provided at least one
accessible voting machine at each polling place during the 2004 general
elections, In addition, more large and medium locatl election jurisdictions
reported using accessible voting machines than small jurisdictions. In
2005, we estimated that 39 percent of large jurisdictions, 38 percent of
medium jurisdictions, and 25 percent of small jurisdictions provided
accessible voting machines at each polling place.”

These improvements may be the result of HAVA, which, as noted earlier,
requires each polling place to have at least one voting system equipped for
individuals with disabilities, including individuals who are blind or visually
impaired. To facilitate the adoption of techmology, HAVA authorized
appropriations to provide funds to states to replace punch card and lever
voting equipment with other voting methods. Since HAVA's enactment, the
General Services Administration (GSA) reported in 2003 the distribution of
an estimated $300 million to 30 states for funds to replace old voting
equipment and technology. In addition, states may receive other HAVA
funds that could be used for multiple purposes, including replacement or
upgrade of voting systems. In 2004, the EAC reported that almost $344
million had been distributed to each of the 50 states and the District of
Columbia under this multiple purpose funding category.

HAVA notwithstanding, our surveys and site visits in 2004 indicated that
significant challenges remain for acquiring and implementing accessible
electronic voting systems. Touch screen direct recording electronic (DRE)
equipment—which can be adapted with audio and other aids to

2 The 5 states that reported having plans were Kansas, Louisiana, Ohio, Oklahoma, and
Wyoming. The 4 remaining states that reported having no plans or were uncertain about
their plans were Delaware, Massachusetis, Missouri, and Tennessee. .

# The differences between both large and medium jurisdictions and small jurisdictions are
statistically significant.
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States Have Increased
Provisions for Voting Rooms
Accommodations, though the
Extent of Such Improvements
Is Unclear

accommodate a range of impairments—is generally more costly than other
types of systems due to software requirements and because more units are
required. Based on our mail surveys of local election jurisdictions, the
estimated percentages of predominant voting methods used by local
jurisdictions in the 2000 and 2004 general elections did not change
appreciably.” As we noted earlier, more large and medium local election
jurisdictions reported using accessible electronic voting machines than
small jurisdictions. Some election officials representing small jurisdictions
expressed concerns to us about the appropriateness of HAVA
requirements for accessible voting equipment for their jurisdictions and its
implementation cost. In addition, some elections officials have acted on
concerns regarding the reliability and security of electronic voting systems
by, for instance, decertifying systems previously approved for use within
their states.

In 2007, we testified on the range of security and reliability concerns that
have been reported, and long-standing and emerging challenges facing all
levels of government, with respect to electronic voting systems. For
example, significant concerns have been raised about vague or incorplete
standards, weak security controls, system design flaws, incorrect system
configuration, poor security management, and inadequate security testing,
among other issues. Jurisdictions reported that they did not consistently
monitor the performance of their systems, which is important for
determining whether election needs, requirements, and expectations are
met and for taking corrective actions when they are not. Finding remedies,
however, is challenging, given, for example, the distribution of
responsibilities among various organizations, and financing constraints
and complexities. Given the diffused and decentralized allocation of voting
system roles and responsibilities across all levels of government,
addressing these challenges will require the combined efforts of all levels
of government, under the leadership of the EAC.

Qur 2005 survey of state election officials revealed a marked increase
since the 2000 election in the number of state provisions related to
accormmodations in the voting room. For example, the number of states
that reported having provisions for wheelchair accommeodations in voting
areas was 43, compared to 33 in 2000. Further, the number of states that

* We defined the predominant voting method as one that processed the largest number of
ballots regardless of when the vote was cast: on general Election Day, as a provisional vote,
during absentee voting, or during early voting. See GAO-06-450, pp 292-300 for additional
details on these results from our 2005 mail survey,
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reported having provisions to require or allow ballots with large-type,
magnifying instruments, and Braille ballot or voting methods increased by
18, 20, and 8, respectively. At the same time, a few states reported having
provisions that prohibit certain accommodations, such as ballots in Braille
or large type.” (See app. I, table 2 for details on 2004 state provisions.) It is
important to keep in mind, however, our findings for the 2000 election—
i.e., that state provisions are not necessarily predictors or indicators of
whether these accommodations will be found at polling places.

Most recently, we reported on accommodations provided to bilingual
voters, including elderly bilingual voters.” Under the VRA, when the
population of a “single language minority” with limited English proficiency
is large enough, voting materials (including ballots, instructions, and
assistance) must be provided in that minority’s language, in addition to
English, Of the 14 election jurisdictions we contacted, 13 reported
providing similar assistance, such as translated voter materials and
bilingual poll workers. All 14 reported facing similar challenges, such as.
recruiting a sufficient number of bilingual poll workers, effectively
targeting where to provide assistance, and designing and translating the
bilingual materials provided. However, GAO found little quantitative data
on the usefulness of various types of bilingual voting assistance.
Jurisdictions were challenged to assess the effectiveness of such
assistance, in part because jurisdictions may be prohibited from collecting
data on who used such assistance, Thus, it is difficult to know the extent
to which elderly voters use bilingual assistance and what forms of
assistance they find most useful. ”

# Our information on state provisions in election 2004 was self-reported. We did not
independently review state laws or policies in 2004.

 GAO, Bilingual Voting Assi: Selected Jurisdictions’ Strategies for Identifying
Needs and Providing Assistance, GAO-08-182 (Washington, D.C.: Jan. 18, 2008)

' While did not specifically assess the extent to which older voters use such assistance,
election officials and groups we d provi of issues related
1o older workers. For example, some jurisdictions reported that many elderly voters may
need extra time to review the translated materials and ballots, and thus may prefer to vote
absentee.
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State Provisions for
Alternative Voting Methods
and Accommodations
Generally Increased since
2000, but Implementation
Practices May Vary

As noted earlier, the VAEHA requires that any elderly voter or voter with a
disability assigned to an inaccessible polling place, upon his or her
advance request, must be assigned to an accessible polling place or be
provided with an alternative means for casting a ballot on the day of the
election. The VAEHA also contains provisions to make absentee voting
more accessible by prohibiting, with limited exceptions, the requirement
of a notary or medical certification of disability in granting an absentee
ballot. However, states generally regulate absentee voting and other
alternative voting method provisions.” Alterative voting methods may
include advance notice of an inaccessible polling place; curbside voting;
taking ballots to a voter's residence; allowing voters to use another, more
accessible polling location either on or before election day; voting in
person at early voting sites; or removing prerequisites by establishing “no
excuse” absentee voting or allowing absentee voting on a permanent
basis.” Disability advocates have told us that while alternative voting
methods are important and needed options for some voters with
disabilities, they still do not provide an equal opportunity to vote in the
same manner as the general public and therefore should not be viewed as
permanent solutions to inaccessible polling places. )

Meanwhile, state provisions that allow for alternative voting methods had,
in 2004, generally increased from the 2000 election period. Specifically, the
number of state provisions permitting curbside voting increased from 28 in
the 2000 election to 30 in the 2004 election. The number of states with
provisions that provided for carrying ballots to voters’ residences on or
before election day increased from 21 to 25. Additionally, state provisions
regarding notification of voters of inaccessible polling places went up
from 19 to 27. In addition, 21 states reported allowing voters to vote
absentee without requiring a reason or excuse—3 more than for the
November 2000 election.

Although states may offer similar alternatives and accommodations, our
review of state provisions in 2000 indicated that there may be wide
variation in their implementation. For example, in accordance with the

# In our 2001 report we define “alternative” voting methods as any voting method other
than traditional in-person voting at a polling place on election day.

* No excuse” absentee voting is available to all voters—that is, voters do not need to givea

reason to vote absentee. In permanent absentee voting, the voter may request that an
ballot be mailed to them, rather than applying separately, for each

election. Voters may need to periodically reapply for b ballot status,
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VAEHA, as previously mentioned, all states allowed absentee voting for
voters with disabilities without notary or medical certification
requirements in 2000. However, the dates by which absentee ballots must
be received varied considerably, with some states requiring that, to be
counted, the ballot must be received before election day. In addition,
where states lacked provisions, or had provisions allowing but not
requiring accommodation or alternative method of voting, county and
local government implementation practices can vary. For example, in
2000, we found that in a number of states without formal provision for
curbside voting, some counties and local governuments reported offering
curbside voting and some did not. Similarly, in a number of states that
lacked provisions for allowing voters to use an alternate voting place on
Election Day, our 2000 county survey data also showed that some counties
and local governunents offered this alternative, while others did not.

Expanding alternative voting methods or making special accommodations
can provide voters with additional options. Early voting, for examaple,
allows voters, including elderly voters, to choose a day without inclement
weather on which to vote. However, the implementation of voting
alternatives can also present election officials with legal, administrative,
and operational challenges. For example, expanding the use of curbside
voting requires having staff trained and available to assist voters outside
the polling place. In some states where it is not authorized or in practice,
policymakers would need to be convinced that it would not increase the
risk of fraud with ballots being taken out of the polling place facility.”
Similarly, reassigning voters to more accessible polling places requires
officials to notify the voter, train the poll workers, and provide an
appropriate ballot at the reassigned location. Election officials reported to
us in 2001 that establishing early voting sites and expanding the number of
absentee voters added to the cost and complexity of running an election.
For example, with early voting, election officials must set up and close
down the polling place daily, ensure that there are trained poll workers at
each early voting site, and update the voter registration lists to be used on
election day to indicate which voters have already voted early. Absentee
voting challenges include receipt of late absentee voter applications and
ballots; administrative issues including workload demands and resource
constraints; dealing with potential voter error caused by unsigned or
otherwise incomplete absentee applications and ballot materials; as well

% The number of state provisions prohibiting curbside voting went from 4 in the 2000
election to 18 in the 2004 election.
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as guarding against fraud. Internet voting—an alternative that has been
used only on a limited basis to date—could offer voters the convenience of
voting from their homes or other remote locations, and help increase voter
participation. On the other hand, numerous election officials and others-
have expressed concerns about the security and reliability of the Internet
and lack of widespread access to it. To resolve these issues, studies by
some task forces have suggested a phased-in approach to Internet voting,

Conclusions

Ensuring that seniors or individuals with disabilities successfully cast their
votes in an election requires government to think broadly about access,
including access to transportation, access into buildings, access with
respect to voting equipment, and access to various alternative voting
methods. The increase in state provisions and reports of practices to
improve the accessibility of the voting process is encouraging. At the same
time, the complexity of our election systems is such that we cannot be
assured that these provisions and reported practices reflect what actually
occurs at polling places on election day. Understanding and addressing
accessibility gaps is an enormous task for our state and local election
officials who are challenged by the multiplicity of responsibilities and
requirements they must attend to within resource constraints. At the same
time, as our population ages, and with it the percent of voters with
disabilities swells, the expectation of accommodation and assistance to
participate in this basic civic exercise will grow, making accessibility a key
performance goal for our election communrity.

GAO-08-442T Elderly Voters
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Appendix I: State Provisions for Accessibility
of Polling Places and Accommodations for

the November 2000 and 2004 Elections

Table 1: State Provisions Concerning Accessibliity of Polling Places for the November 2000 Election

State provisions Number of states with provisions

Statute or regulation  Policy Only’

Number of
slates with
no provision

Voting accessibility

Voting by people with disabilities explicitly addressed 51 1] 0
Poliing place accessibility
All polling places must/should be accessible 36 7 8
State provisions contain one or more poliing place accessibility 23 19 9
standards
inspection of polling piaces to assess accessibility is required 15 14 22
Reporting by counties to state on poliing place accessibility is 10 10 31
required
Voting booth areas and equipment
Voting booth areas must/should accommodate wheelchairs 17 16 18
Voting syst houtd date individuals with disabilities 13 11 27
Aids for visually impaired voters
Braifie baliot or methods of voting must/may be provided a a 45
Ballots with large type must/may be provided 2 2 47
Magnifying instruments must/may be provided 7 15 29

Sourca: GAQ-02-107, p. 17; GAQ analysia of statutes, reguistions, and othor writlen provisions [n 50 states and the District of

Columbia. Frovision categories wara identified based on qur review of thass lagal and poicy documants.

*Policies for a particular provision were identified only i a state did not have either a statute or

regulation for that provision.
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I: State Provisions for A
of Polling Places and Accommodations for the
November 2000 and 2004 Elections

Table 2: State Pr C g A Hity of Poliing Places and
A dations for with Disabitities for the November 2004 Generet
Election
Required
Not Not Not or
Pr Req Aliowed d applicabl i
Polling ptace 41 [ [1} 2 1 47
accessibility
standards®
inspections of 28 16 1] 6 1 44
polling place
accessibility
Reporting by locat 32 8 [1} 9 2 40
jurisdictions to the
state on polling
place accessibility
Accommodations 39 4 0 7 1 43
of wheslchairs in
voting areas
Provision of baliot 1 13 2 33 1 14
or methods of
voting in Braille®
Provision of 5 17 3 26 0 22
ballots with large
type
Provision of 8 34 [1} 7 1 42
magnifying
instruments®

Source: GAO-06-450, p. 507; GAQ 2005 survsy of stata elaction officials

“Etection officials in one state responded that they did not know.
*Oregon conducts voting by maik, thus, provisions for pelling place accessibility are not applicable.
“Election officials in one state did not respond to this question,
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The CHAIRMAN. Thank you.
Mr. Jenkins.

STATEMENT OF WILLIAM JENKINS, DIRECTOR, HOMELAND
SECURITY AND JUSTICE, U.S. GOVERNMENT ACCOUNT-
ABILITY OFFICE, WASHINGTON, DC

Mr. JENKINS. I am just here to answer questions about our work.
The CHAIRMAN. Thank you.

Mr. JENKINS. I led the work that did the 2005 survey.

The CHAIRMAN. Ms. Markowitz.

STATEMENT OF DEBORAH MARKOWITZ, VERMONT
SECRETARY OF STATE, MONTPELIER, VT

Ms. MArRkOWITZ. Well, I want to begin by thanking you for invit-
ing me here today.

Vermont is a trade State. You should know, Chairman, that my
family is from Milwaukee. So the Chudnotes from Milwaukee send
their fond regards.

You know, there was a time not long ago when the only people
really concerned about how we ran our elections were those bu-
reaucrats who actually did the work. We all know that changed in
2000 when we saw dramatically how a poorly planned election real-
ly could call into question the legitimacy of our democracy.

I guess my statement today really is that we have an opportunity
to avoid a similar kind of problem in the future. You know, there
is no reason that we need to wait for the system to break down in
order to think about ways to fix it.

According to the Census Bureau, we are going to have a tremen-
dous aging of America. I am going to just give you a few statistics.
There is more in my written statement.

But the number of Americans who are 55 and older will nearly
double between 2007 and 2030, from 20 percent of the population
to 31 percent. That is tremendous. We don’t actually even need to
wait that long to see a real rapid growth in what that will mean
for us. By 2015 the number of Americans ages 85 and older is ex-
pected to increase 40 percent.

So we need to be prepared. We need to think about how we run
elections. Understand that, with medical advances, as people age
they are going to continue to be active, more active than the pre-
vious generation of old folks.

Of course, we also know this older generation, our generation—
are a generation of voters and they will expect to be able to con-
tinue to exercise the franchise. So those of us who are running elec-
tions need to think ahead.

As we plan for future elections, what I would ask this Committee
is to keep in mind our underlying value that, as a democratic soci-
ety, we should facilitate access to voting the best we can. That
should be our first obligation, is to make sure that people who
want to vote have an opportunity to vote. At the same time, we
have to have in place safeguards to ensure its integrity. So it is
this balance between access and integrity.

I have got some suggested steps that we take across the country
to prepare for the aging of America, and I would like to just go
through them pretty quickly.
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One is I think we have an obligation to make sure that in every
State our elderly voters have the option of voting by mail or by ab-
sentee ballot. It is something that you have seen, Senator Smith,
in your State as being a very successful way to reach older voters.
We find in Vermont that is how many of our older voters prefer to
vote. There is no reason why it can’t work in every State in this
country.

We have to ensure that our polling places are convenient to our
older voters, like they do in your State, Senator Kohl, sometimes
hdaving polling places in their senior centers. That is a fabulous
idea.

Making sure that there is transportation to the polling places.
That is essential.

We also must rethink our polling places to make sure that not
only are they convenient for people with disabilities, but we are
thinking about the needs of older Americans.

For example, there needs to be chairs available. Something as
simple as chairs, so that when somebody is waiting in line they
don’t have to stand up. We know that may be one of the most sig-
nificant barriers to older folks coming and voting at the polling
places, not knowing how long they are going to be asked to be on
their feet.

We also have to explore new ways to reach voters who are in res-
idential care facilities to ensure that they are provided an oppor-
tunity to vote, and to prevent voter intimidation and fraud.

One of the things that I hear about in Vermont is a fear of an
overzealous and perhaps over-political activities director in a nurs-
ing home is influencing all of the residents to vote in a particular
way. We can avoid that. There are thing that we can do today so
that in the future we can make sure that there is security in that
voting system in our residential care facilities.

Finally, we have to be sure that States that choose to adopt voter
identification requirements do so in a way that doesn’t disenfran-
chise the elderly who no longer have a valid driver’s ID license or
government—or other governmental-issued identification. I believe
that is a serious problem, not just in Vermont but across the coun-
try.

I would like to mention Vermont’s approach, some of the things
we are doing in Vermont to try to get ready for the aging
Vermonters.

One is we are one of the five States that use the IVS Vote-By-
Phone system to permit voters with disabilities, the elderly and
others to vote privately and independently at our polling place.

With this system voters use a telephone keypad to mark a paper
ballot which is then centrally counted and added to the election
i:)01111nt at the end of the night with the rest of the counting of the

allots.

So far we have deployed this technology in our polling places, but
it has got tremendous opportunity for folks to use at home. There
are some additional security steps that we have to put in place in
order to fully deploy it so that voters can use the phone at home.

But for an elderly voter, somebody with a disability where they
can’t mark their ballot on their own, they shouldn’t have to go to
the polling place to have that privacy and independence in their
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vote that is required under HAVA when there is technology avail-
able, like the vote-by-phone system, to let them have the benefit of
the absentee ballot, but still have the privacy that the technology
in a polling place would offer. So we are hoping that in the future,
by the time we have got this demographic, we will have our vote-
by-phone ready.

Finally, mobile polling in the 2008 election we plan to imple-
ment. It is a pilot project where trained election workers will be
taking ballots into our nursing homes, having an election day in
the nursing homes, and assisting people who need assistance in bi-
partisan pairs. It is that pairing of election workers that will pre-
vent collusion, prevent fraud, and ensure that people in residential
gacilgcies have the opportunity to vote without the opportunity for
raud.
| So I thank you very much and I am happy to take questions
ater.

[The prepared statement of Ms. Markowitz follows:]
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U.S. Senate Special Committee on Aging
Thursday, January 31, 2008 (10:30 AM)

Testimony of Hon. Deb Markowitz, Vermont Secretary of State

Immediate Past President, National Association of Secretaries of State (NASS)

Good morning. Thank you Chairman Kohl and committee members for the opportunity
to offer some insights on the affect of the aging population in the United States on the
administration of elections,

I am Vermont Secretary of State Deb Markowitz, also Immediate Past President of the
National Association of Secretaries of State (NASS). I have served as Vermont’s
Secretary of State for ten years, and I also serve on the Election Assistance Commission’s
Board of Advisors. Last year I had the pleasure of participating in a McGeorge Law
Review Symposium addressing the challenges of voting as people age.

There was a time not too long ago when the only people who spent much time thinking
about the challenges of running our nation’s elections were the bureaucrats charged with
elections administration. But that all changed in November of 2000 when the country
experienced a dramatic example of how a poorly managed election could call into
question the legitimacy of our democracy. Since that time our electoral system has
undergone close scrutiny resulting in public debate, judicial decisions, federal and state
legislation and unprecedented investments in new technology. One of the lessons we
have learned from this experience is that it is not acceptable to wait until a system breaks
down before we fix it—especially if it involves the fundamental expression of our
democracy - voting. That is why it is vitally important that we anticipate and plan for the
challenges our country’s voting systems will face as our nation ages.

The aging of America. According to the United States Census Bureau, the number of
Americans who are 55 and older will nearly double between 2007 and 2030, from 60
million (or 20 percent of the population) to 107.6 million (31 percent of the population.)
By 2030, there will be 70.3 million Americans who are 65 and older, nearly two times the
34.8 million alive today. This demographic bloc will make up 20% of the overall
population. We don’t even have to wait that long to see the effect of the “aging of
America;” between 2007 and 2015, the number of Americans ages 85 and older is
expected to increase by 40 percent.

With medical advances not only are Americans living longer, but more will be healthy
and active. The National Institute on Aging has reported that the rates of disability and
functional limitation among the older population have declined substantially over the past
two decades with only one-in-five older Americans reporting a chronic disability, That
being said, we can expect an increase in long term care needs as more people will live
long enough to develop age-related conditions such as dementia. It is projected that
among Americans who reach age 65, 69 percent will need long-term care at some time in
their lives. Indeed, the Congressional Research Service has reported that “[{]wo-thirds of
the people receiving long-term care are over 65, an age group expected to double by
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2030. After 2030, even faster growth rates are anticipated for people over 85, the age
group most likely to need care.”

As Americans age we do not expect to see a decline in their interest in participating in
civic life by voting. People age 65 and older consistently vote in higher proportions than
other age groups. In 2004, 69 percent of the older population voted, compared with 52
percent of those ages 25-44, In 2004, of all the votes cast, 19 percent were by people age
65 and older. By the 2040 presidential election, people 65 and older are projected to cast
41 percent of all of the votes. This means that as we plan for future elections we must
consider the unique opportunities and challenges that will be presented by the aging of
America.

Planning for the future. With more Americans living longer the challenge of meeting
the civic needs of older people must be addressed by the individuals and institutions that
serve this growing population, and by the individuals and institutions that run our
elections. As we do this we must remain clear about our underlying values: that in a
democratic society we should facilitate access to voting while ensuring that there are
safeguards in place to preserve its integrity.

Maximizing access to voting while protecting the integrity of the election is not as easy
as it sounds. There is a varied body of state and federal laws designed to ensure voting
rights, discourage voter suppression and prevent voter fraud; and every state has its own
unique history, tradition and legal structure related to the administration of elections
within its jurisdiction.

It is important to remember that the issues that arise with aging voters must be addressed
within the broader political context. Policies that balance the tension between increasing
access and preserving integrity are hotly debated. We see this particularly as applied to
such issues as voter registration reforms, the need for voter identification, and technology
that will permit all voters to cast a private and independent vote. Also, the tension
between voting access and integrity raise unique challenges when applied to people who
need assistance to vote, who are under guardianship or who have cognitive impairment,
as well as to those who no longer have current identification and to those who may not
have easy access to the polling place.

Recommendations. There are steps we can take in our states to prepare for the aging of
America.

1. We must make sure that across the country elderly voters have the option of voting by
absentee ballot or by mail.

2. We must ensure that our polling places are convenient to our older voters, perhaps by
placing polling places in senior centers or by offering public transportation to the polls.

3. We must make our polling places easier for the elderly to navigate by having clear,
easy to read signs and chairs available to make it easier for elders to “stand” in line.
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4. We must continue our efforts to develop voting technology that is easy to use to permit
elderly voters to continue to vote privately and independently even as they have a harder
time reading and writing.

5. We must explore new ways to reach voters who are in residential care facilities to
ensure that they are provided an opportunity to vote, and to prevent voter intimidation or
fraud.

6. We must be sure that states that choose to adopt voter identification requirements do
so in a way that does not disenfranchise the elderly who no longer have a valid drivers
license or other government issued identification.

Vermont’s approach. In Vermont we are addressing the challenge of the aging
population in a variety of ways.

1. Vote-by-phone technology. We use the IVS Vote-By-Phone system to permit voters
with disabilities, the elderly and others to vote privately and independently at our polling
places. This system permits a voter to use the telephone keypad to mark a paper ballot
which is printed out in our Elections Center, and which can then be counted with the rest
of the ballots on Election Day. Although we have so far only deployed this voting option
in our polling places it has great potential for use by older and disabled voters who may
wish to vote at home, but who cannot privately and independently mark a paper ballot.

2. Mobile polling. In the 2008 general election we plan to implement a mobile polling
project in which trained election workers will bring ballots to residential care facilities
prior to the election to permit eligible residents to register and vote. Residents who
cannot vote independently will be offered assistance from bipartisan pairs of election
workers who have been trained to work with elderly voters, and in particular, voters who
may have some cognitive impairment. We will be partnering with Dr. Jason Karlawish,
University of Pennsylvania Department of Medicine, Geriatrics Division; Richard J.
Bonnie, John S. Battle Professor of Law, University of Virginia; and Charles P. Sabatino,
Director of the American Bar Association’s Commission on Law and Aging to pilot, test
and measure the success of mobile polling in Vermont. Mobile polling has tremendous
potential to enable residents of nursing homes, assisted living facilities and other
residential care facilities to freely exercise their rights to vote while minimizing risk of
voter intimidation and fraud.

Conclusion. In our states and as a nation we must be proactive to ensure that we do not
shut our older Americans out of the voting process. I thank this committee for taking the
time to consider how our election laws and practices must change and adapt to ensure
that in the future we are prepared for this new challenge.
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The CHAIRMAN. Thank you very much.
Mr. Waterstone.

STATEMENT OF MICHAEL WATERSTONE, ASSOCIATE
PROFESSOR OF LAW, LOYOLA LAW SCHOOL, LOS ANGELES, CA

Mr. WATERSTONE. Mr. Chairman, thank you for inviting me.

Voting is a huge process, ranging from voter registration to
counting. This morning I will be talking about one part of that
process: challenges faced by older voters when they are actually
voting.

I will be discussing older voters and voters with disabilities more
or less together. These groups are linked. As the population ages,
more people develop mobility, cognitive, and manual dexterity im-
pairments.

In brief, I will suggest that for older voters with these types of
impairments the way that we have administered elections has
cheapened their voting experience. This has occurred both at the
polling place and with absentee voting.

I will conclude by discussing how we can create a better voting
experience for these voters in the 2008 election and beyond.

Our goal must be that these voters are treated with equal dignity
in the voting process, that they get assistance when it is truly de-
sired, but otherwise get to vote secretly and independently like
other citizens, either at the polling place or by absentee ballot.

We don’t need to look any further than next Tuesday to see the
real life significance of this issue. A huge number of voters, includ-
ing older voters, will go to the polls on Super Tuesday, or have al-
ready done so via absentee voting. Why?

The most straightforward answer is to help pick a President. We
should have procedures that protect accurate voting without fraud
or undue influence.

But these people also vote to demonstrate their membership in
the community. In meeting the challenges faced by older voters we
need to focus on both of these parts of the right to vote.

What are the voting experiences of older voters who may have
physical or mental impairment? At the polling place, those who use
wheelchairs may encounter high door thresholds, ramps with steep
slopes, and a lack of accessible parking.

More than 15 years after the passage of the Americans with Dis-
abilities Act, inaccessibility persists. Voters with various types of
impairments who are able to get inside the polling place may not
be able to cast a secret and independent ballot.

Older voters with manual dexterity impairments can have trou-
ble using paper ballots. Voters with cognitive or vision impairments
may have difficulty reading certain ballot formats.

The Help America Vote Act, which explicitly requires secret and
independent for voters with disabilities, will help older voters. But
although HAVA is still relatively new and more study is needed,
initial reports suggest that, like the ADA’s accessibility require-
ments, implementation and enforcement has been slow and un-
even.

What about absentee ballot voting? While this can be a useful
tool to bring older voters into the voting process, it is not a sub-
stitute for accessible polling places, at least to the extent they exist
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for other voters. When people who would otherwise travel to the
polling place are effectively forced to vote in private, it sends a
harmful signal about their full inclusion in the community.

As currently practiced, absentee balloting is not fully accessible,
meaning that older voters with impairments may have to rely on
the help of others. This can be helpful and we should establish
guidelines for appropriate assistance, but it can also increase the
potential for fraud, coercion, or unwarranted capacity assessments.
This is not respectful of the equal dignity of older voters.

What can be done? I actually believe we are at a point where our
Federal laws are fairly strong, at least on paper. With aggressive
implementation and enforcement, combined with some law reform
and State creativity, great strides can be made. Let me offer three
concrete suggestions, although I have given more in my written
testimony.

First, the secret and independent ballot provisions of the Help
America Vote Act must be aggressively enforced. The primary
means of enforcement is with the Department of Justice which has
not made this a priority. I support amending HAVA to include a
private right of action, or supporting judicial construction of one.

Second, we need heightened enforcement of the ADA’s require-
ment that polling places be accessible. It is unacceptable that so
many years after the ADA’s passage there are still violations.
Given recent Supreme Court decisions, ADA enforcement has be-
come more complicated but this must become a priority, ideally
with public enforcement authorities taking the lead.

Third, we should support improved practices on absentee voting.
Absentee balloting should be done in a way that supports secret
and independent voting to the greatest extent possible, affirma-
tively providing people appropriate assistance, yet also minimizing
chances of undue coercion and error.

Suggestions for reform have included easing the application proc-
ess, more accessible ballots—including HTML ballots and phone
voting, as Secretary Markowitz has discussed—guidance for care-
givers, and mobile polling.

I thank you again for the fastest 5 minutes of my life and I look
forward to your questions.

[The prepared statement of Mr. Waterstone follows:]
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Mr. Chairman and distinguished members of the Special Committee on Aging,
thank you for inviting me to speak here today. My name is Michael Waterstone. I am a
professor at Loyola Law School in Los Angeles. I am also a Commissioner on the
American Bar Association’s Commission on Physical and Mental Disability. Along with
several of my fellow witnesses at today’s hearing, I participated in the Symposium on
Facilitating Voting as People Age convened by Borchard Foundation Center on Law and
Aging, the American Bar Association, and McGeorge Law School. My comments
represent my own personal views and are not necessarily those of Loyola Law School or
any other organization with which I am affiliated."

1 will be testifying today as to challenges faced by elderly voters and voters with
disabilities when they vote. I will conclude by suggesting how vigorous enforcement and
implementation of federal laws, combined with some law reform, can and should create
more equal voting opportunities for older voters and voters with disabilities in the
election of 2008 and beyond. I note that I will be discussing both of these groups — older
voters and voters with disabilities — together in my testimony. Although not identical,
these two groups are very much linked. As our population ages,” more people are
increasingly likely to need mobility assistance, have cognitive impairments, and have
declining vision and hearing. As I will discuss below, many of the barriers that have
existed in voting exclude people based on these types of impairments. I also note that
although voting is a comprehensive process ranging from registration to vote tabulation,
my testimony today will focus primarily on only one stage of that process: the actual act
of voting.?

This issue has real and immediate importance. This Tuesday, February st 2008
is an important day in our democracy. In what has been termed “Super Tuesday,”
“Super-Duper Tuesday,” and even “Tsunami Tuesday,” large numbers of people are
expected to go the polls and vote, or have already done so using some method of absentee
voting. Why do they do so?

The most straightforward answer is to help pick the next President of the United
States. Accordingly, one important voting policy is to make sure that their vote is

! My writings on this topic, from which much of this testimony is drawn, include Constitutional and
Statutory Voting Rights for People with Disabilities, 14 Stan. L. & Policy Rev. 353 (2003); Civil Rights and
the Administration of Elections — Toward Secret Ballots and Polling Place Access, 8 I. of Gender, Race, &
Justice 102 (2004); Lane, Fundamental Rights, and Voting, 56 Ala. L. Rev. 793 (2005); and The Untold
Story of the Rest of the Americans with Disabilities Act, , 58 Vand. L. Rev. 1807 (2005).

2 Between 2000 and 2030, the U.S. population aged sixty-five or older is expected to more than double
from 35 million to 71.5 million. See Admin. On Aging, U.S. Dep’t of Health and Human Servs., A Profile
of Older Americans: 2006 3 (2006), http://www.aoa.gov/PROF/Statistics/profile/2006/2006profile.pdf.

3 Therefore, other important legal and policy issues impacting the rights of older voters, including state
statutes that disenfranchise various categories of people with disabilities, see, e.g., Doe v. Rowe, 156
F.Supp. 2d 35 (D. Me. 2001) (holding that Maine law disenfranchising any individual under guardianship
violated Equal Protection Clause, ADA, and Section 504 of the Rehabilitation Act), and capacity
assessments that are made by care-givers who are not qualified nor legally empowered to make them, see
Nina A. Kohn, Preserving Voting Rights in Long-Term Care Institutions: Facilitating Resident Voting
While Maintaining Election Integrity, 38 McGeorge Law Review 1079-98 (2007), are not the main focus of
my testimony.
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accurately conveyed and counted, minimizing the chance of fraud, coercion, or mistake.
But the strict instrumental act of choosing an elected official is unlikely to be the only
reason that people vote. Even after the Bush v. Gore election in 2000, it is
extraordinarily unlikely that one vote will ever make the difference in a large election.*
So why do people turn out to vote in large numbers? Apart from their instrumental act of
trying to choose elected officials and policies, voting is a way by which people assert
their place in the community, making a symbolic statement that they belong and have a
voice in the democratic process,j For groups like older voters that may be socially
isolated and marginalized, this is exceptionally important.

When thinking about challenges that any group of voters face, it is important to
focus on protecting a person’s actual choice as well as voting’s more expressive and
symbolic elements. All too often, older voters with cognitive and physical impairments
have not had these two vital elements of the right to vote protected.

Voting Experiences for Older Voters and Voters with Disabilities

Voting at the Polling Place

Many older voters and voters with disabilities want to vote in the polling place in
the same way as their fellow citizens. Yet historically, they have had problems doing so.
Despite federal laws including the Voting Rights Act of 1965 (as amended in 1982), ® the
Voting Accessibility for the Elderly and Handicapped Act, Section 504 of Rehabilitation
Act of 1973,% and the Americans with Disabilities Act (ADA),” voters who use
wheelchairs have encountered accessibility barriers at polling places, including high door
thresholds, ramps with steep slopes, and a lack of accessible parking.‘0 Older voters and
voters with disabilities who are able to actually enter the polling place have seen their

4 See Samuel Issacharoff, Private Parties With Public Purposes: Political Parties, Associational Freedoms,
and Partisan Competition, 101 Colum. L. Rev. 274, 306 n 117 (2001) (“The wonder of it all is that people
do actually turn out in massive numbers in spite of the unlikelihood that their vote will have any
instrumental value.”).

* See Adam Winkler, Expressive Voting, 68 N.Y.U. L. Rev. 330, 368 (1993) (“[By voting], the individual
says essentially, ‘I am a member of the American community.” Through participation itself, the voter
expresses an identification with the greater community and reveals her attachments to and associations with
it. In this way, the act of voting is the individual’s alignment to the greater society; it is the method by
which the individual ‘signs’ her name to the social contract and becomes herself part of the collective self-
consciousness.”),

42 U.8.C. § 1973aa-6 (requiring, inter alia, that a voter who requires assistance to vote by reason of
blindness or disability may be given assistance by a person of the voter’s choice).

742 U.S.C. § 1973¢e (providing that state and state political subdivisions must assure that polling places
used in federal elections are accessible).

¥29 U.S.C. § 794 (providing that entities that receive federal financial assistance cannot discriminate on the
basis of disability).

® Title I1 of the ADA, 42 U.S.C. § 12132, provides that public entities cannot discriminate against qualified
individuals with disabilities on the basis of disability.

'° See, e.g, U.S. Government Accountability Office, Voters with Disabilities - Access to Polling Places
and Alternative Voting Methods 7 (Oct. 2001) (noting that 84% of polling places visited in study had at
least one impediment), http://www.gao.gov/new.items/d02 107.pdf.
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right to cast a secret and independent ballot compromised.'! People with manual
dexterity impairments can have trouble using voting machines that require them to mark
a paper ballot with a pen or other writing device. People with cognitive and vision
impairments may have difficulty reading certain ballot formats. And people with hearing
impairments may not be able to hear or understand instructions from poll workers. All of
these impairments are common to older voters. Until recently, voters falling into all of
these categories have been directed to vote with the assistance of a poll worker or friend
at the polling place. While this can be helpful to an elderly voter who truly desires
assistance, it can cheapen the voting experience for voters who would rather vote like
everyone else — secret and unassisted.'

Absentee Voting

The use of absentee balloting has expanded greatly in the last four decades."”
Undoubtedly, this provides an opportunity to reach elderly voters and voters with
disabilities for whom it is difficult or impossible to get to the polls on Election Day. Yet
to the extent that a state still offers some of its citizens an opportunity to vote on Election
Day,"* it is unacceptable to use absentee voting as a substitute for accessible polling
places. When older voters are directed to vote at home instead of going to the polling
place with their fellow citizens, it sends a harmful message about their full citizenship
and inclusion in the community. Moreover, absentee ballots themselves are usually
inaccessible, meaning that voters with vision, cognitive, or manual dexterity impairments
may be required to rely on the assistance of another party when completing their ballot.'?
This increases the potential for fraud or coercion, an especially important concern in the
instance of elderly voters in long term care facilities who may be reliant on others for
contact with the outside community.’ Finally, absentee ballots typically have to be
received before Election Day, which means that voters can miss the opportunity to base
their decisions on late-breaking developments.'” In short, while absentee voting can be a
useful tool to increase the capability of elderly voters with cognitive or physical
impairments to participate in the electoral process, as currently practiced it is not a
panacea.

" Id_at 7 (“[Tlhe types and arrangement of voting equipment used may ... pose chalienges for people with
mobility, vision, or dexterity impairments).

2 As Jim Dickson, the President of the American Association of Disabilities, who is blind, explained it:
“Twice in Massachusetts and once in California, while relying on a poll worker to cast my ballot, the poll
worker attempted to change my mind about whom I was voting for. I held firm, but to this day I reaily do
not know if they cast my ballot according to my wishes. To voters with disabilities, there is always some
level of uncertainty when another person marks your ballot for you.” James C. Dickson, Testimony Before
the N.Y. City Council Comm. On Mental Health, Mental Retardation, Alcoholism, Drug Abuse, and
Disability Services (July 22, 2002).

13 See Daniel P. Tokaji and Ruth Colker, Absentee Voting by People with Disabilities: Promoting Access
and Integrity, 38 McGeorge L. Rev. 1015, 1020 (2007).

' The state of Oregon has abolished precinct-based voting and moved entirely to an all-mail voting system.
5 See Tokaji and Colker, supra note 13, at [036-1040.

15 See Kohn, supra note 3.

' For example, in the California gubernatorial recall election in 2003, there were late-breaking revelations
relating to alleged sexual harassment by one of the candidates that were not publicized until just before
Election Day, but after the absentee ballots were due.
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Existing Law

Why, despite several federal laws that address this topic, have the rights of older
voters and people with disabilities been allowed to be degraded? I believe there are
several reasons. First, until the recent passage of the Help America Vote Act, no federal
statute explicitly recognized the right to a secret and independent vote. Courts have split
on whether the ADA mandates secret and independent voting for people with
disabilities.® Although Title II of the ADA requires programs that are run by public
officials to be accessible when viewed in their entirety (which should translate into
accessible polling places), the ability of private litigants to enforce these provisions have
been undercut by standing problems and the Court’s sovereign immunity decisions.”
Nor have public enforcement authorities shown leadership on this issue.”® The
combination leads to chronic underenforcement.

The most recent law impacting these issues is the Help America Vote Act
(HAVA).?' HAVA is unique in explicitly requiring that people with disabilities be
provided “the same opportunity for access and participation (including privacy and
independence) as other voters.”” HAVA’s provisions regarding accessible polling places
are less concrete; rather than any specific requirements, it makes grant funds available for
the purpose of making polling places more accessible.”> And HAVA does not directly
apply to absentee voting.

Moving Forward: Opportunities to Expand Access

Looking ahead, there are opportunities to expand more meaningful access to
voting older voters. In doing so, we need to be mindful of the important values of
ensuring that the voting experiences of elderly voters who may have cognitive or physical
impairments - particularly the ability to vote secretly and independently, and in a polling
place if they so choose — are protected, as well as the importance of integrity and
accuracy in elections. I offer several suggestions in this effort.

'® Compare American Association of People with Disabilities v. Hood, 310 F.Supp.2d 1226 (M.D. Fla.
2004) (holding that Florida had violated Title II by purchasing voting system that was not readily
accessible to people with disabilities without third-party assistance); American Association of People with
Disabilities v. Shelley, 324 F.Supp.2d 1120 (C.D. Cal. 2004) (holding that Title Il does not provide the
right to a secret and independent vote for people with disabilities). The Department of Justice has taken the
position that curb-side voting, whereby a polling place worker will bring a voting machine curbside for
voters who cannot get into an inaccessible polling place, does not constitute discrimination under the ADA.
See DOJ Letter of Finding #18 (Aug. 25, 1993), http://www.usdoj.gov/crt/foia/lofcQ18.txt; see also DOJ
Letter of Finding #21 (Sept. 10, 1993), http://www.usdoj.gov/crt/foia/lofc021 .txt.

1% See Waterstone, Untold Story, supra note 1, at 1855-56, 1860-65.
0 Id at 1865-67. It should be noted that the Department of Justice has promulgated a checklist for polling
?iaces relating to ADA compliance. See http://www.usdoj.gov/crt/ada/votingchecklist.htin.

' 42 US.C. §§ 15301-15545.
2 Id at § 15481(a)(3)(B).
2 1d at § 15421(b).
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Vigorous Enforcement of HAVA’s Secret and Independent Voting Requirement

On paper, HAVA is a strong law. Although more study is needed, the existing
reports [ have seen indicate that compliance is a problem. A report commissioned by the
Electoral Assistance Commission in 2004 found that less than a quarter of polling places
allowed voters with visual impairments to cast a secret ballot.>* Although these numbers
had improved by 2006, these patterns are troubling, particularly when seen in the light
of systemic underenforcement of predecessor disability rights laws, especially as they
relate to voting.?* HAVA’s enforcement mechanisms are weak: it provides for no private
right of action for individuals who are denied their right to a secret and independent
ballot, and the Department of Justice (DOJ) has opposed a judicial recognition of one.?
The DOJ does have the power to bring “civil actions against any State or jurisdiction in
an appropriate United States District Court for such declaratory and injunctive relief as
may be necessary,”> although it appears the it has only brought two such cases (in Maine
and New York). This should be made a priority for the 2008 election.

7

Along with others, I have called for HAV A to be amended to allow individuals
who are denied a secret and independent vote to sue in federal court.”> This would take
sole enforcement responsibility off the DOJ, and create incentives for states to take their
compliance efforts more seriously.

Continued Efforts to Develop Accessible Voting Technology

To realize the goals of providing voting experiences to older voters and voters
with disabilities that are commensurate, to the greatest extent possible, with other voters,
we need to continue to develop expertise in voting technologies that both accommodate
reasonable security concems and create access, including a secret and independent ballot.
HAVA takes strong steps in this regard: it calls for the Election Assistance Commission
to conduct studies of accessible voting for people with disabilities,”” and also requires the
National Institute of Standards and Technology to report to Congress on the usability of

2% See U S. Election Assistance Comm’n, 4 Summary of the 2004 Election Day Survey: Access to Voting
Jor the Disabled 14-4 (2005). This report noted that more than half the states failed to even respond to the
survey questions on accessibility.

A 2006 survey found some improvement, both in terms of states that had reported (nearly 80% of
jurisdictions) and percentage of polling places that allowed voters with disabilities to cast a private ballot
(self reported at 84.5%). See U.S. Election Assistance Comm’n, 2006 Election Administration and Voting
Survey 26 (2006).

% See Michael Waterstone, 4 New Vision of Public Enforcement, 92 Minn. L. Rev. 434 (2007).

%7 See Federal Defendants” Opposition to Plaintiff’s Motion for Preliminary Injunction, 2006 WL 1505602,
*2 (arguing HAVA confers no private right of action) in Taylor v. Onorato, 428 F.Supp.2d 384 (W .D. Pa.
2006) (holding that private plaintiffs have no private right of action HAV A access provisions).
®420.8.C. § 15511,

¥ See Waterstone, Constitutional and Statutory Voting Rights for People with Disabilities, supra note 1, at
382; see also Recommendations of McGeorge Symposium on Facilitating Voting as People Age, 38
McGeorge L. Rev. 861, 862 (2007).

42 U.5.C. § 15381.
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different types of voting equipment for individuals with disabilities.’! This should be
done also with an eye toward the needs of older voters with sensory and cognitive
impairments.

Vigorous Enforcement of ADA Accessibility Provisions

Inaccessible polling places violate the ADA. As discussed above, in 2000, the
GAO found that 84% of polling places that they visited contained one or more
accessibility barriers.’”> A 2005 Election Assistance Commission study found that only
70.9% of precincts from reporting states were wheelchair accessible.”® As yet another
example, on October 2, 2004, a half-page advertisement in the Memphis Commercial
Appeal proclaimed in bold letters: “Notice of Polling Locations That Do Not Meet All
ADA Standards, November 2, 2004, Election.” It then listed 139 polling place locations.
This many years after the ADA’s passage, this is unacceptable, and leads to too many
older voters and voters with disabilities not being able to get to their polling places. In
the 2008 election, public enforcement authorities need to take the lead in prosecuting
public entities that do not live up to their accessibility obligations.

Improved Practices on Absentee Voting

As discussed above, current absentee balloting practices do not provide the
opportunities for all older voters or voters with disabilities who wish to and are able to
vote unassisted to do so. HAVA does not include any requirements in this regard, nor
has Title I of the ADA been interpreted to require accessibility in absentee voting.**
This is troubling, because all of the arguments supporting the need for a secret and
independent vote in the polling place context apply equally to voting at home.

Absentee balloting, to the extent it is a choice and not a substitute for accessible
polling places, does offer an opportunity to reach out to older voters and voters with
disabilities. This needs to be done, however, in a way that protects secret and
independent voting to the greatest extent possible; minimizes chances for fraud, undue
influence, or unsanctioned capacity screening; and is offered through a process that is
easy for voters to navigate. In a recent article, Professors Daniel Tokaji and Ruth Colker
address these issues, and offer a “menu of choices for policymakers and election officials
to consider.”’ These include better outreach, easing the application process, allowing
permanent absentee voter status, more accessible ballots (including development of
HTML ballots and phone voting), guidance for caregivers, and mobile polling (whereby

* Id at § 15383, For one €Xpert’s views on creating voting systems that are accessible to older voters and
voters with disabilities, see Ted Selker, The Technology of Access: Allowing People of Age to Vote for
Themselves, 38 McGeorge L. Rev. 1113 (2007).
%2 See supra note 10.
33 See supra note 24.
* This view of the ADA, however, is not inevitable. See Tokaji and Colker, supra note 13, at 1035-36
g?ffering an argument why absentee voting should be covered by Title II’s program access standard).

Id. at 1047,
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election officials bring the accessible polling technology to voter’s homes or facilities and
assist them in voting).36

Conclusion

Currently, the turnout level of voters with disabilities lags behind other groups.’’
As our population ages and additional number of voters develop physical and cognitive
impairments, the population of older voters could view the voting process with a
skeptical eye, potentially depressing turnout among this group.38 We cannot let this
happen. We need to focus on making the voting experience for older voters as
commensurate with other voters as is possible: namely, focusing on the opportunity to
vote secretly or independently when possible, and giving older voters the true choice as
to whether they want to do so at the polling place or at home.

I thank you for the opportunity to address you on this issue, and I look forward to
working with you on it in the future. I close with a quote from Representative Steny
Hoyer. It speaks to the need and value of creating real opportunity and access for all
voters:

One of our most profound accomplishments since the founding of the
United States is the progressive broadening of the franchise to include
African-Americans, women and others subject to pervasive
discrimination. In this process, we have learned that few of the rights or
interest of a particular group of Americans can be secure so long as that
group lacks the right to vote for officials who will become accountable to
them. We have also learned that, as more adult citizens become full
participants in our polity, the democratic process is enriched for all. We
are still in the process of learning this lesson with regard to persons with
disabilities.”

% Id. at 1047-50; see also Kohn, supra note 3 (offerings similar ideas).

37 One study found that people with disabilities have lower levels of voter registration than people without
disabilities (62% versus 78%, respectively). See 2000 Nat’{ Org. on Disabilities, Harris Survey of
Americans with Disabilities 83 (2000). Another set of researchers found that in the 1998 elections, people
with disabilities were about 20% less likely to vote than those without disabilities, even after controlling for
demographics and other factors related to voting. See Douglas L. Kruse et. al., Empowerment Through
Civic Participation: A Case Study in the Political Behavior of People with Disabilities 2 (April 1999).
 Older voters have traditionally voted in larger numbers than other age groups. In the 2004 presidential
election, 71.8 % of citizens ages fifty-five and older reported voting, which was the highest percentage of
any age group. See U.S, Census Bureau, Voting and Registration in the Electino of November 2004:
Population Caracteristics 4 tbL.B (2006), http://www.census.gov/prod/2006pubs/p20-556.pdf.

¥ HR. Rep. No, 107-329, pt. 1, at 79 (2001).
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The CHAIRMAN. Thank you, Mr. Waterstone.
Dr. Karlawish.

STATEMENT OF JASON KARLAWISH, M.D., ASSOCIATE PRO-
FESSOR OF MEDICINE AND MEDICAL ETHICS, UNIVERSITY
OF PENNSYLVANIA, PHILADELPHIA, PA

Dr. KARLAWISH. Thank you.

Let me begin with this hearty thanks to the members of the
Committee and their excellent staff for having this important hear-
ing and for inviting me to speak.

So let me tell you two stories. On Election Day, 2004, my col-
league, Dr. John Bruza, was visiting a patient of his in a nursing
home in Philadelphia, and she was in tears of anger and frustra-
tion. She wanted to vote but she couldn’t vote. Her polling place
was at a far away district, and she hadn’t had the chance to re-
register. She had no way to get there, and she had missed the ap-
plication for absentee balloting.

November of 2007 a candidate for the Philadelphia council lost
by just 120 votes. When the machine count was tallied he had won,
but when absentee ballots were counted he lost. The newspapers
report that he claims improprieties in how absentee ballots were
handled at several nursing homes and he has now filed suit in Fed-
eral court.

What do those two cases tell us? They tell us that elderly voters,
especially elderly voters who live in long-term care settings, are
suffering doubly. First, people decide whether they can vote and,
second, people steal their votes.

I think you all here have a great opportunity to change this. I
want to tell you the nature of the problems with some data that
we have gathered from our research, and then suggest a set of so-
lutions.

I want to share with you the results of studies my colleagues and
I have done examining voting in long-term care. In particular we
have done two surveys, one in Philadelphia after the 2003 munic-
ipal election, and the second was in 2006 after the general election
in the State of Virginia.

Both Pennsylvania and Virginia share a common feature. Unfor-
tunately, like 27 other States, they have absolutely no guidelines
for accommodations for residents in long-term care facilities.

As you know, the number of Americans with cognitive impair-
ment is increasing. Many of these people live in assisted living fa-
cilities or in nursing homes. In these settings, staff have substan-
tial control over how residents live their day-to-day lives; what they
can do and what they can’t do and this includes voting.

Unfortunately, election officials have paid limited attention to as-
suring the residents have access to the ballot, and also preventing
unscrupulous people from stealing their votes.

Next week, 24 States will be in Super Tuesday, as has already
been pointed out by Senator Kohl. Eight of them have policies to
address voter accommodations in long-term care settings.

But unfortunately, of those guidelines that exist, they are largely
inadequate. They lack proactive steps to get people registered, they
rely upon the resident to apply for an absentee ballot, they spring
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into effect when certain thresholds are met, like a certain number
of absentee ballots being ordered, and so on.

But the majority of States, as I say, don’t have any guidelines
for voting in long-term care. So what does that mean? Well, let me
tell you what we found from our research.

The staff of a nursing home, typically a social worker or an ac-
tivities director, are in charge of voting; not elections officials.

No. 2. There is substantial and unnecessary variability in reg-
istration and voting procedures, and in staff attitudes about who
has the right to vote, and this variability likely disenfranchised
voters.

In fact, many facilities have reported to us that there were resi-
dents who wanted to vote but were unable to vote, largely because
of remediable procedural problems like failure to order ballots, to
get them registered, or being unable to get people to the polls.

Much of the voting in long-term care facilities is absentee bal-
loting. At some facilities up to 2/3 of the residents voted absentee.
This kind of balloting is well recognized as the source for voter
fraud.

Most of these residents need assistance voting, and most of that
voting is provided by one person, the social—the activities director
or the social worker.

Finally, many of the facilities reported to us that the staff as-
sessed whether a resident is capable of voting, and the methods
they use likely disenfranchise people who arguably were probably
capable of voting.

I am going to read you this quote from an interviewee. She said
to us, “You know, the right to vote is such a basic right. To feel
like you are taking that away from someone, particularly if they
are borderline, guidelines would help to make sure there are fair
objective applications. Not, ’I am sure she is not going to vote for
the person I want so I am not going to take her to the polling place
or help her with her ballot.” You do have quite a bit of power and
authority over folks.”

What have we learned? Our studies show that in States without
guidelines for voting in long-term care, elections officials play a
very limited role, access to the polls is really determined by the
staff and the attitudes of that staff and these practices are argu-
ably largely unacceptable.

In the Super Tuesday States that have no guidelines, the resi-
dents of long-term care facilities will likely suffer the very experi-
ences we have talked about, and multiplied over many, many
States.

Making a long-term care facility a polling site is not a solution
to this problem. Expanding access to absentee ballots is not a solu-
tion to this problem. I would be happy to discuss in the question
and answers why that is the case.

The solution is mobile polling. Mobile polling means that the
elections officials or their equivalent groups go to the facilities prior
to registration deadlines to encourage and solicit registration. Then
in the days prior to the election they go back to the facility, they
assist voters in gather—completing their ballots, and they gather
the ballots and they bring them back. These officials are trained to
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address the unique issues of voting by the elderly, such as how to
assist a voter.

Models do exist for mobile polling. In Australia and Canada it is
the norm. Maryland has a great set of guidelines, but they are un-
derfunded.

To achieve this goal of universal mobile polling in the United
States of America, I would propose the United States Election As-
sistance Commission conduct research to develop a model set of
best practices for mobile polling, training for election officials to im-
plement them, and then partner with States to test their feasibility
and to refine them.

Thanks so much for this opportunity to talk to you. Happy to ad-
dress questions.

[The prepared statement of Dr. Karlawish follows:]
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Karlawish - Senate testimony

Testimony for Senate Special Committee on Aging hearing on opportunities and challenges for
older voters.

Prepared by Jason Karlawish, MD, Associate Professor of Medicine and Medical Ethics,
University of Pennsylvania.

Institute on Aging, 3615 Chestnut Street, Philadelphia, PA 19104
Jason.karlawish@uphs.upenn.edu; 215-898-8997.

INTRODUCTION.

On Election Day, 2004, my colleague Doctor John Bruza was visiting a patient at a nursing home
in Philadelphia. She was in tears of anger and frustration. She wanted to vote but she couldn’t.
Her polling place was at a far away district. She could not get there and she had not been able to
re-register at a closer site or apply for an absentee ballot.

In the November 2007 election, a candidate for Philadelphia council lost by some 120 votes.
‘When the machine count was tallied, he won. When absentee ballots were counted, he lost. The
papers report that he claims improprieties in how absentee ballots were administered at several
nursing homes. He has now filed suit in Federal Court.

What do these two cases tell us? Elderly voters -~ especially elderly voters who live in long term
care settings -- suffer doubly. Pcople decide whether they can vote and people steal their votes.

Your committee has a unique opportunity to change this. I’d like to tell you the nature of the
problems and then suggest a set of solutions.

My name is Jason Karlawish. [ am an associate professor of medicine and medical ethics at the
University of Pennsylvania. My colleagues and I have done a series of studies examining voting
rights for the elderly. You can learn more about these studies by visiting our website at
www.pennadc.org and clicking on the link “Facilitating voting as people age.” | particularly
want to acknowledge the leadership and dedication of Charlie Sabatino at the American Bar
Association and Ned Spurgeon at the Borchard Foundation Center on Law and Aging.

Today, I"d like to share with you the results of our studies of voting in long term care: in 2003,
after the Philadelphia municipal election, and in 2006 in Virginia. Both Pennsylvania and
Virginia share a common feature. They like 27 other states have no guidelines for voting
accommodations for residents of long term care facilities. This is a problem.

THE SIGNFICANCE OF THE PROBLEM AND THE SHORTCOMING OF THE PRESENT SYSTEM.

As you know, the number of Americans with cognitive impairments is increasing, and advaneing
age is the key risk factor for these impairments. Many of these people live in long term care
settings such as assisted living facilities and nursing homes. While cognitive impairment is
prevalent among these residents, the scverity of that impairment varies. In these settings, staff
have substantial control over residents day-to-day lives: what they can do and what they cannot
do. As you shall learn, this includes voting.

Unfortunately, election officials have paid limited attention to two key issues: assuring that
residents of long-term care facilities have access to the ballot, and preventing unscrupulous
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persons from exploiting their vote. Federal long term care regulations oblige nursing homes to
respect residents’ voting rights, but they do not provide any guidance on how a facility can
satisfy this obligation.

Next week, among the 24 states that will particulate in Super Tuesday, only nine of them have
some policies to address voter accommodations in long term care settings. I've prepared a table
that summarizes this and taken the liberty to highlight the states that the members of this
committee represent.

Most of these guidelines are inadequate. They lack proactive steps to register residents. They rely
upon the resident to apply for an absentee ballot. They spring into effect when a facility reaches ¢
threshold number of absentee ballots, or a voter submits a written request for assistance, or a
voter has an abrupt move to a facility after the close of the time to request absentee ballots.

THE SHORTCOMINGS IN GREATER FOCUS,

But the majority of states have no guidelines. What happens in these settings? To answer that
question, 1 will present the key findings of our surveys of voting in assisted living facilities and
nursing homes. I’m going to focus on the Philadelphia study, because it is published. But I
emphasize that we found very similar results in Virginia.

We found that long term care staff — typically a social worker or activities director -- were in
charge of voting. Not election officials. Not families.

e There was substantial and unnecessary variability in procedures used for registration and
voting and in long term care staff attitudes about who can vote. This variability likely
disenfranchised voters.

e Many facilities reported there were residents who wanted to vote but were unable to vote,
largely due to remediable procedural problems such as failure to order ballots, register or
being unable to get to the polls.

e Much of the voting at long term care facilities is absentee balloting — this kind of
balloting is well recognized as among the principle mechanisms for voter fraud. Most
residents needed some assistance with absentee balloting and typically, a single staff
member provided this assistance.

e Many facilities indicated that the staff assessed whether a resident was capable of voting
and the methods they used likely disenfranchised residents who were actually able to
vote.

I"d like to talk about that last point in greater detail. The most common method staff used to
decide whether someone was able to vote was an assessment of resident cognition, and either an
informal assessment of voting capacity based on familiarity with the resident or asking the
resident election-related questions. Here is a sample quote from a staff member at a nursing
home:

“Is this person aware there is an election going on? What it’s for? Is it for the mayor, for
the president, or whatever? The irony is that a lot of people who are able to vote would



56

Karlawish - Senate testimony

also fail this test. Would this resident have the capacity to make an informed decision, or
just go ‘eenie-meenie-minie-moe?” 1t’s pretty subjective on my part.”

Let me leave you with this quote from an interviewee who recognized the extent of their
authority over their residents, the consequences of the failure to exercise it properly, and the need
for guidelines:

The right to vote is such a basic right—to feel like you’re taking that away from
someone, particularly if they’re borderline—guidelines would help to make sure there are
fair, objective applications—not ‘I'm sure she’s not going to vote for the person I like, so
I’m not asking her to the polling place.” You do have quite a bit of power and authority
over folks.

WHAT WE NEED TO DO.

What have we learned? Our surveys of Philadelphia and Virginia show that in states without
guidelines for voting in long-term care, election officials play a limited role, and access to the
polis is largely determined by the practices and attitudes of the long-term care staff, typically
social workers or activities directors and those practices are inadequate and they are
unacceptable.

Your committee has a marvelous opportunity. You have the precedent of Congressional efforts
to facilitate voting by people with disabilities and to promote greater uniformity in state electoral
practices. You also have the federal reach into nursing homes through the regulations that govern
nursing home inspections and the quality of care.

In the Super Tuesday states that have no guidelines, the residents of long term care facilities will
suffer the experiences we discovered in Philadelphia and Virginia.

Simply making a long term care facility a polling site is not a sotution. Voters form outside the
facility show up and crowd the lines, some residents cannot leave their rooms, none of the
problems related to registration are solved.

Simply expanding access to absentee balloting is not the solution. People have to order the
ballot, get it, store it and then someone has to help them complete it. Studies of expanded access
to absentee balloting show that they generally increase voting among groups that already have
high rights of voting, such as community dwelling elderly. In addition, among the elderly,
changes in hand writing can lead to the rejection of the ballot. Finally, absentee balloting without
proper oversight in congregate settings is one of the chief mechanisms for voter fraud.

What is needed is a model for mobile polling. Mobile polling means election officials or
equivalent groups visit facilities prior to registration deadlines to encourage and solicit
registration and then in the days prior to the election, they return to the facility and assist voters
and gather the ballots. These officials are trained to address the unique issues of voting by the
elderly, such as how to assist a voter.
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Models do exist. In Australia and Canada, mobile polling is the norm. Maryland has a good set
of guidelines, but they are not adequately funded.

To achieve this goal of universal mobile polling, I would propose the United States Election
Assistance Commission conduct research to develop a set of best practices for mobile polling in
long term care facilities, training for election officials to implement then, and then partner with
states to test their feasibility and refine them.

Materials submitted with this testimony.

Smith A and Sabatino C.P. Voting by residents of nursing homes and assisted living facilities:
state law accommodations. BiFocal (American Bar Association in Focus on Aging and the Law).
26(1);2004: 1-2,4-10.

Karlawish J.H.T., Bonnie R., Appelbaum P.S., Lyketsos C., Karlan P., James B.D., Sabatino C.,
Lawrence T., Knopman D., Kane R.M. Identifying the barriers and challenges to voting by
residents of long-term care facilities: A study of the 2003 Philadelphia mayor’s race. J Aging and
Soc Policy. 2008; 20(1): 65-80.

Sabatino C.P. and Spurgeon E.D. Introduction to Symposium “Facilitating voting as people age:
Implications of cognitive impairment.” McGeorge Law Review. Vol 38(4): 843-860.

Recommendations of the Symposium “Facilitating voting as people age: Implications of
copnitive impairment.” McGeorge Law Review. Vol 38(4): 861-870.
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The CHAIRMAN. Thank you very much, Dr. Karlawish.
Ms. Weiser.

STATEMENT OF WENDY R. WEISER, DEPUTY DIRECTOR,
DEMOCRACY PROGRAM, BRENNAN CENTER FOR JUSTICE AT
NYU SCHOOL OF LAW, NEW YORK, NY

Ms. WEISER. Thank you very much and thank you to the Com-
mittee for holding this important hearing.

As you know, the issue of voter ID is currently before the Su-
preme Court and it is one of the most important voting rights
issues facing Americans today. It could transform how Americans
vote and which Americans vote.

Whatever your views are on voter ID in general, the kinds of re-
strictive voter ID proposals we have seen across the country, like
the Indiana law before the Supreme Court, are unusually harmful
to older Americans. So we strongly urge this Committee to take a
serious look at how voter ID requirements affect older Americans
and disabled Americans.

I have submitted detailed written testimony. Today I will just
stress three points.

First, restrictive voter ID requirements could disenfranchise and
burden huge numbers of older Americans. The fact is that millions
of older Americans don’t have the kinds of documents that are
called for by these new voter ID laws which are typically State-
issued photo IDs or proof of citizenship documents.

The Brennan Center recently did a national survey that found
that 18 percent of citizens over 65 don’t have current government-
issued photo IDs, as compared to 11 percent of voters overall.
Other major social science studies have similar findings.

It is also especially hard for older Americans to obtain these
kinds of IDs. To get a photo ID you typically need ID, including a
birth certificate. But many older Americans, as it turns out, don’t
have birth certificates and they would have to expend money and
effort to obtain one. For some, these efforts would be futile—like
for one of the plaintiffs in the Indiana case, 85-year-old Thelma
Ruth Hunter who, like many other older Americans, was born at
home and, thus, there is no record of her birth.

For the typical older American who doesn’t drive, who has a dis-
ability, and who lives on a fixed income, it is a real burden to have
to travel to a government office and pay a fee twice just to be able
to later go to the polls and vote.

These laws hurt voters for no good reason. It is hard to imagine
what purpose would be served by disenfranchising Valerie Wil-
liams, who is one of the Indiana voters who was barred from voting
in the lobby of her retirement home, even though she had an ex-
pired driver’s license, a current telephone bill, and a Social Secu-
rity letter with her address.

Extensive studies show that the one kind of fraud targeted by
these ID laws—commonly called impersonation fraud—almost
never happens. The States already have adequate mechanisms in
Flac(e:1 to identify voters and to protect elections from this kind of
raud.

While we really must take the fear of the voter fraud that Sen-
ator Smith mentioned very seriously, we should act only on those
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fears that are based in fact and make sure that voters are educated
about which ones are not.

The second big point I would like to make is that this isn’t just
an abstract, remote issue. It could actually affect the 2008 elec-
tions.

Restrictive ID requirements are now in place in three States. If
the Supreme Court upholds Indiana’s law, we could see stepped-up
efforts to impose these kinds of requirements across the country.

In 2007 there were restrictive ID bills introduced in 31 States,
including all but three of the Super Tuesday States and Georgia,
which already had an ID law. This year already nine States have
introduced new restrictive photo ID bills and 13 have restrictive
proof of citizenship bills pending as well.

This election has generated an unusually high level of interest
among voters in both parties, many of whom had not previously
participated. It really would be a travesty if many of these newly
enthusiastic voters were thwarted because of onerous and unneces-
sary ID requirements.

The third point that I would like to make is that, regardless of
how the Supreme Court rules in the Indiana case, there are a num-
ber of affirmative steps that Congress can take to ensure that ID
requirements don’t disenfranchise older Americans and Americans
with disabilities. I will go quickly through some of them.

First, Congress should continue to resist efforts to impose new ID
requirements at the Federal level.

Congress should also protect voters from disenfranchisement as
the result of State ID requirements such as by barring the most re-
strictive kinds of ID requirements, or at least by requiring reason-
able alternatives for voters without IDs.

Congress can also make it easier and less expensive for Ameri-
cans, and especially older Americans and indigent Americans, to
obtain Federal IDs and citizenship documents.

Another step would be to repeal the new onerous provisions of
the REAL ID Act, which is going to make it much harder and more
expensive for people to get State IDs.

Finally, Congress can provide resources for poll worker and voter
education on voter ID requirements.

In closing, there is something especially troubling about telling
a person who has been voting in her community for her whole life
that she can no longer vote unless she goes through a time-con-
suming and expensive process that may or may not get her the doc-
uments that she needs to vote.

Older Americans and our democracy deserve better than that.
Thank you.

[The prepared statement of Ms. Weiser follows:]
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On behalf of the Brennan Center for Justice at NYU School of Law, I thank the Senate
Special Subcommittee on Aging for holding this hearing and for providing me the opportunity to
discuss opportunities and challenges facing older voters,

My name is Wendy Weiser, and I direct the Brennan Center’s work on voting rights and
elections. The Brennan Center is a nonpartisan think tank and legal advocacy organization that
focuses on issues of democracy and justice. Among other things, we seek to ensure fair and
accurate voting procedures and systems and to promote policies that maximize citizen
enfranchisement and participation in elections. We have done extensive work on a range of
voting issues of concem to older Americans, including voter identification and voting system
accessibility and usability. Our work on these topics has included the publication of studies and
reports; assistance to federal and state administrative and legislative bodies with responsibility
over elections; and, when necessary, participation in litigation to compel states to comply with
their obligations under federal law and the Constitution. Most recently, we submitted an amicus
brief to the Supreme Court in Crawford v. Marion County Election Board, a case challenging the
constitutionality of Indiana’s voter identification law,’

My testimony today will focus principally on voter identification requirements and their
impact on older Americans. As set forth below, voter ID requirements—especially the
restrictive photo ID requirements that have been proposed and introduced over the past few
years—substantially and disproportionately burden the voting rights of seniors. If restrictive ID
requirements are put in place, many older Americans will be deprived of their right to vote,

' The Brennan Center’s webpage devoted to the Crawford case, available at
http://www.brennancenter,org/content/resource/crawford_v_marion_county_election_board, contains all the
Supreme Court filings in the case and a range of other resources. The Brennan Center’s brief in that case is posted
here: http://brennan 3cdn.net/ad65d0f4779ca49726_tim6blgw7.pdf.
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The impact on our elections would be far-reaching. As the AARP recently noted in a
brief before the Supreme Court, older Americans consistently participate in the electoral process
at a higher rate than other age groups,2 Moreover, by 2030, the number of older voters is
expected to double (to 71.5 million), which means that older voters will likely comprise a much
larger percentage of the electorate.” It is vital to the health of our democracy that we ensure that
our electoral systems facilitate, and do not impede, the participation of this important segment of
the population.

New Restrictive Voter ID Requirements

Over the past few years, there has been a concerted push across the country to impose
new, strict identification requirements on voters. In 2007 alone, bills were introduced in more
than thirty states and in Congress to make voter identification requirements more restrictive by
requiring voters to show photo ID or proof of citizenship.* (Those states include alt but four of
the Super Tuesday states.) Since the beginning of 2008, restrictive photo ID bills have been
introduccd or pre-filed in at least nine states,” and officials in at least two other states have
publicly announced their intent to pursue photo D requirements.® More than a dozen states also
have currently pending bills requiring documentary proof of citizenship to register or to vote.”

Prior to 2005, no state mandated photo ID as an absolute requirement for voting, and no
state required documentary proof of citizenship to register or to vote. The vast majority of states
still use other methods of identifying voters that are far less onerous than photo ID. And in most
states that require some form of documentary ID, there is an alternative identification mechanism
for those voters who do not have the required documentation that allows then to vote at the polis.
[ attach as an appendix to my testimony a summary of the current voter identification
requirements in the states.

In the Help America Vote Act of 2002 (“HAVA™), Congress considered and rejected a
photo ID requirement for voting, opting instead for a more limited 1D provision focused on new
registrants who had not yet been vetted by state election systems, and allowing those voters to

% See Brief Amici Curiae AARP and National Senior Citizens Law Center in Support of Petitioner, Crawford v.
Marion County Election Bd., No. 07-21 (U.S. 2007) [hereinafter “AARP Brief”], at 7, available at
http://brennan.3cdn.net/ledc5ab89fbe9edeb8 _vémébnriw.pdf. For example, according to the U.S, Census Bureau,
in the 2004 presidential election, 71.8% of citizens 55 and older reported voting, as compared to 63.8% of all voting-
age citizens. U.S. Census Bureau, Voting and Registration in the Election of November 2004: Population
Characteristics 4 (Mar. 2006), hitp://www.census.gov/prod/2006pubs/p20-556.pdf.

> AARP Brief at 8 {citing Administration on Aging, U.S. Dep’t of Health and Human Services, 4 Profile of Older
Americans: 2006 (last updated July 12, 2007), http://www.aoa.gov/prof/Statistics/profile/2006/profiles2006.asp).

* Those states include: Alabama, Arkansas, California, Colorado, Florida, Georgia, Illinois, lowa, Kansas, Maine,
Massachusetts, Michigan, Mississippi, Missouri, Montana, New Hampshire, North Carolina, New Mexico, New
York, Nevada, Oregon, Oklahoma, Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas, Utah, Virginia,
Washington, West Virginia, and Wisconsin.

* Those states include; Colorado, Ilinois, Maryland, Mississippi, Missouri, New Mexico, Oklahoma, Tennessee, and
West Virginia.

¢ Those states are Texas, which just held a hearing on voter ID and fraud on January 25, 2008, and Kansas.

” Those states include: Colorado, Georgia, Kansas, Massachusetts, Maryland, Michigan, Mississippi, Missouri, New
York, Rhode Island, South Carolina, Tennessee, Virginia, and Washington.
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identify themselves using a broad range of documents.® Notwithstanding the compromise
reached in HAV A, proponents of voter ID continue to strenuously press their cause.

To date only three states—Georgia, Indiana, and Missouri—have passed laws requiring
voters to present photo ID to vote and to have their votes counted, and only Georgia and Indiana
still have those requirements in place.” Although four other states also request photo ID of their
voters, voters who do not have photo [Ds in those states are entitled to cast ballots that will count
without having to negotiate significant hurdles. Specifically, Louisiana, Michigan, and South
Dakota allow voters who do not have photo IDs to cast regular ballots if they swear an affidavit
to their eligibility. And while Florida law provides that a voter without photo ID may only vote
by provisional ballot, the state must count that provisional ballot so long as the voter’s signature
matches the signature on file with election ofticials.'

Although only a few states currently impose strict photo ID requirements, other states
have made their existing voter ID requirements more burdensome. The most onerous new
requirement beyond photo ID is Arizona’s requirement that voters present documentary proof of
citizenship in order to register to vote.'' Like the recently-enacted Georgia and Indiana laws,
Arizona’s law is currently being challenged in court,

Impact of Voter ID Requirements on Qlder Americans

Strict voter ID requirements have the potential to disenfranchise millions of eligible
voters. Those requirements fall most harshly on the poor, people of color, youth, and-—most
significantly for this hearing—senior citizens. Studies consistently show that millions of
Americans do not have government-issued photo IDs, and that seniors are disproportionately
represented among those without IDs.

Studies Show That Millions of Qlder Americans Lack Photo IDs

According to a nation-wide survey by the National Opinion Research Corp. sponsored by
the Brennan Center in late 2006, 11% of voting-age Americans—roughly twenty-one million
citizens—do not have current government-issued photo IDs.” The impact is far more

842 U.S.C. § 15483(b) (requiring first-time voters who register by mail and whose registration information the state
is unable to match with an existing state record to show either a photo ID or one of a variety of non-photo IDs).

® All three of those laws have been challenged in court. The Missouri Supreme Court struck down the Missouri law
under the state constitution, and so it is no longer in effect. Weinshenck v. Missouri, 203 S.W.3d 201 (Mo. 2006).
Prior versions of the Georgia law were enjoined by federal and state courts, Common Cause/Georgia v. Billups, 439
F.Supp.2d 1294 (N.D. Ga. 2006); Perdue v. Lake, 647 S.E2d 6 (2007). An amended version of Georgia’s law was
upheld by a federal court and is now on appeal. Indiana’s law is currently being considered by the U.S. Supreme
Court after being upheld in fower courts.

" See Lir. from Christopher Coates, Acting Chief, U.S. Dep’t of Justice Voting Section, to Florida Attorney General
Bill McCullom and Assistant General Counse! Maria Matthews, Jan. 23, 2008, gvailable at

http://www brennancenter.org/page/-/Democracy/AR-M620U_20080124 _105007.pdf (preclearing Florida’s
amended voter 1D law with the understanding that provisional ballots cast by voters without photo 1D will count so
long as the signatures match).

' Ariz. Rev. Stat. § 16-579.

2 Brennan Center for Justice at NYU School of Law, Citizens Without Proof: A Survey of Americans’ Possession of
Documentary Proof of Citizenship and Photo Identification, at 3 (Nov. 2006), http://www.brennancenter.org/page/-
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pronounced for older Americans: 18% of citizens 65 and older do not have current government-
issued photo IDs."? Using 2005 census estimates, that amounts to more than 6 million senior
citizens who could be excluded by strict photo ID requirements.

These findings are consistent with the findings of the three major social science studies
that have examined the rates of ID possession in particular states. Most recently, researchers at
the University of Washington studied the rates at which voting age citizens in Indiana possessed
the kinds of ID required by the state’s photo ID law. They found that age has a “curvilinear
relationship” with access to photo ID, in which both younger and older voters are less likely to
have access to photo DM According to their survey results, 19.4% of registered voters over 70
do not have valid photo IDs, as compared to 16.3% of total registered voters in Indiana.”

A 2005 study by researchers at the University of Wisconsin who examined the state’s
driver’s license and photo ID records found that 23% of people aged 65 and older (177,399
people) in Wisconsin do not have a driver’s license or a non-driver’s photo ID. Of that group,
79% are women.'® Researchers at the University of Georgia similarly found that older citizens in
Georgia are significantly less likely than average to have government-issued photo D"

Surveys by the AARP in Indiana and Georgia also found that significant numbers of seniors do
not have the kinds of photo IDs required by those states’ laws.'®

It is not surprising that so many seniors lack government-issued photo IDs. By far the
most common state-issued photo ID is a driver’s license, but many older Americans do not drive.
Indeed, many states make it difficult for seniors to obtain driver’s licenses.!” Relatively few
Americans, including older Americans, travel abroad, and so few have need for a passport.

/d/download_file 39242 pdf: cf Robert Greenstein et al., Center for Budget and Policy Priorities, Survey Indicates
House Bill Could Deny Voting Rights to Millions of U.S. Citizens (Sept. 22, 2006), http.//www.cbpp. org/9-22-
06id.htm.

' Citizens Without Proof, supra note 12, at 3.

!4 Matt A. Barreto, Stephen A. Nufio & Gabriel R. Sanchez, The Dispraportionate Impact of Indiana Voter D
Requirements on the Electorate (Working Paper, Washington Institute for the Study of Ethnicity and Race), Nov. 8,
2007, at 11, 14, at htip://depts.washington.edu/owiser/documents/indiana_voter.pdf. The study also found that
21.8% of black Indiana registered voters (and when non-registered citizens are included, 28.3% of eligible black
Indiana citizens) do not have valid photo IDs.

" 1d at 18.

' John Pawasarat, Employment and Training Institute, University of Wisconsin-Milwaukee, The Driver License
Status of Voting Age Population in Wisconsin, at 1 (June 2005), available at http://www brennancenter.org/page/-
/d/download_file 50902 pdf.

7M. V. Hood 111 & Charles S. Bullock, Ill, Worth A Thousand Words?: An Analysis of Georgia's Voter
Identification Statute, at 14 fig. 1 (April 2007) (presented at March 2007 Annual Meeting of the Southwestern
Political Science Association), available at hitp://www.brennancenter.org/page/-/d/download_file 50886.pdf.

'® According to the Indiana AARP’s survey of its registered voters, 3% of those 60 and older and 6% of those 75 or
older had neither a valid driver’s license nor a state-issued identification card. See Indiana Democratic Party v.
Rokita, 458 F. Supp. 2d 775, 824 n.73 (citing Susan L. Silberman, Indiana AARP, Voter Identification in Indiana: A
Demographic Analysis of Impact on Older Indiana Citizens (Oct. 2005)). And according to the Georgia chapter of
the AARP, 36 percent of Georgians over age 75 do not have a driver’s license. See Deanna Wrenn, Three States
Debate Requiring Voters to Show ID, Ventura County Star, Mar. 31, 2005, at 6.

' See AARP Brief, supra note 2, at 9 (noting that 17 states, including Indiana, require older drivers to renew their
licenses more frequently than other drivers; at least 10 states require a special vision screening for oider drivers, and
some require a physician’s note attesting to the individual’s fitness for driving; and 17 states require older drivers to
appear in person at the DMV to renew their licenses).
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According to the U.S. Department of State Bureau of Consular Affairs, only 25% of Americans
have a U.S. passport®® And, as discussed below, it is difficult for many older Americans to
fulfill the requirements for obtaining state-issued photo IDs.

Requirements for Obtaining Photo ID Are Especially Burdensome for Seniors

All current state-issued photo IDs cost money, either directly or indirectly. Although
some states waive the direct costs of photo IDs for indigent citizens, no state waives the costs of
all the underlying documents required to obtain a photo ID. An applicant for a state-issued photo
ID in Indiana, for example, is required to show several documents, including one of the
following: a certified copy of a U.S. birth certificate, a passport, naturalization papers, or a U.S.
military or merchant marine photo ID. For a birth certificate search, Indiana charges $10.00, in
addition to apglicable county fees;”! the cost in other states can run even higher. A U.S. passport
costs $2937.OO.2 Replacement naturalization papers cost $380.00 and can take up to a year to
obtain.

Many older Americans do not have ready access to these documents proving citizenship.
According to a survey sponsored by the Center on Budget and Policy Priorities, individuals over
the age of 65 are much less likely to have citizenship documents than those under 65 The
financial costs of obtaining these documents needed for photo IDs are particularly burdensome to
older voters who live on fixed incomes.

In addition to the costs of the underlying documents required for photo 1D, applicants for
photo ID must incur the burden and costs of transportation to various government offices, often
multiple times. > This can be a significant burden to the many senior citizens for whom public
transportation is difficult to access. Older Americans are far more likely to have disabilities than
other citizens,”® making it more difficult for them to travel and to navigate the procedures
required to obtain photo 1D.

.S, State Dep’t, Frequently Asked Questions about the New Travel Document Requirements,
http://www.travel state. gov/travel/chpme/cbpme_2225 htmi#8 (last visited Jan. 28, 2008).

' Ind, Code § 16-37-1-11; 16-37-1-11.5.

1.5 Dep’t of State Bureau of Consular Affairs, Passport Fees,

http://travel.state. gov/passport/get/fees/fees 837.huml (last visited Jan, 28, 2008).

1.5, Citizenship and Immigration Serv., Application for Replacement Naturalization/Citizenship Document,
http://www uscis.gov/n-365 (last visited Jan. 28, 2008); U.S. Immigration Assistance Ctr., Naturalization Frequently
Asked Questions, https://www,immigration-bureau.org/c_fag.htm (last visited Jan. 28, 2008).

2 Robert Greenstein et al., supra note 12, at 3; accord Families USA, Citizens Update: Administration Creates
Additional Barriers to Medicaid Enrollment 6 (2006), http://www familiesusa.org/assets/pdfs/DRA -Citizenship-
Update.pdf.

* For example, the Indiana Bureau of Motor Vehicles turns away 60% of applicants for photo ID because they do
not have the required supporting documents. See Brief for Petitioners Indiana Democratic Party et al., Crawford v.
Marion County Election Bd,, No. 07-25, at 13 (U.S. 2007) (citing record evidence),

% For example, 72% of Americans 80 and older in 2002 reported having disabifities, as compared to 18% of all
Americans. AARP Brief, supra note 2, at 28 (citing U.S. Census Bureau, Table 1, Prevalence of Disabilities by
Age, Sex, Race, and Hispanic Origin: 2002, avaélable at
http//www.census.gov/hhes/www/disability/sipp/disab02/ds02¢] .pdf.
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For some older Americans, especially people of color, it may be extremely difficult or
impossible to obtain the documents needed for photo ID. Many minority citizens born before
and during the 1960s were born outside of hospitals because of lack of access to health care.”’
One study found that three out of four nonwhite infants born in December 1939 and January
1940 were born at home, and that 23% of all nonwhite births outside of hospitals were
unregistered.”® Thus, older minority citizens are significantly less likely to have access to a birth
certificate on file with the state.

Older women who have taken their husbands’ surnames may face the additional hurdle of
proving that their citizenship documents refer to them. The Brennan Center’s national survey
found that only 48% of voting-age women with ready access to their U.S. birth certificates have
a birth certificate with their current legal name—as opposed to a name they had before marriage,
divorce, or other name change—and onlzy 66% have ready access to any type of citizenship
document with their current legal name.”

The Crawford Case Before the U.S. Supreme Court and Indiana’s Voter ID Law

On January 9, 2008, the Supreme Court heard oral argument in Crawford v. Marion
County Board of Elections, a case challenging the constitutionality Indiana’s voter ID law. The
most restrictive voter ID requirement in the country, Indiana’s law requires all voters at the polls
to present a current government-issued photo 1D with an expiration date. Because of its
expiration date requirement, Indiana’s law excludes many forms of government-issued photo
IDs, including veterans’ [Ds, Congressional IDs, many student 1Ds, and work IDs.

Although many older Americans do not have the forms of 1D required by Indiana’s law,
its impact on older Americans is mitigated somewhat by the state’s absentee balloting rules.
Like many pending voter 1D proposals, Indiana’s voter ID law applies only to voters who appear
at the polls and specifically excludes individuals who vote by absentee ballot. Unlike many
states, Indiana allows all citizens aged 65 and older to vote absentee.’’ Thus, a senior citizen
without voter ID can cast a valid ballot in Indiana if she votes absentee.

Voting absentee, however, is not an adequate substitute for the right to participate in the
political process in person. Many older Americans object to being excluded from the civic ritual
of voting at the polling place and being relegated to a second-tier voting mechanism. Moreover,
unlike those who vote in person, those who vote absentee must apply for, receive, and complete
their ballots well in advance of Election Day. Not only is this an added burden, but it also
deprives those voters of full information about the elections since they must mail their ballots
before late-breaking information about the candidates and campaigns. Absentee ballots are
typically less likely to be counted than regular ballots. And absentee voters must navigate
confusing instructions without the assistance of poll workers.

" See id. at 23 (citing S. Shapiro, Development of Birth Registration and Birth Statistics in the United States, 4
Population Studies 86, 99 (1950) (citation omitted)).

» See id. (citing same).

¥ Citizens Without Proof, supranote 12, at 2,

* See Ind. Code § 3-11-10-22(c).
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Indiana’s law has one additional feature supposedly designed to reduce its burden on
voters who are indigent or have religious objections to photo IDs. Specifically, a voter without
acceptable photo ID may cast a provisional ballot at the polls that will count so long as the voter
travels to the circuit court clerk’s office or the county election board within ten days of the
election and swears an affidavit that he either has a religious objection to being photographed or
is an indigent who is unable to obtain the required ID without paying a fee.’! Indiana does not
allow voters to execute those affidavits at the polls on Election Day.

This provision is of minimal benefit to Indiana’s poor citizens, since it creates an
overly—and gratuitously—burdensome process for them to have their ballots counted. Indigent
voters who do not have state-issued photo IDs do not drive and may not be able to afford the cost
of transportation (or the time) to make a second trip to vote. This creates a two-tier voting
system based on wealth; while most voters need only go to one government office or public
place to vote, indigent voters must go to two.

Older Americans Injured by Indiana’s Law

Because Crawford was filed before the 2006 elections in an effort to block Indiana’s law
from going into effect, the record in the case was developed before the law was in effect in an
election. Nonetheless, there is evidence that Indiana’s law has already harmed older Americans.

First, the plaintiffs in the case include a number of older Americans who do not have and
were unable to obtain the requisite ID and thus could not vote in person in Indiana. One plaintiff
is Thelma Ruth Hunter, an 85-year-old woman who has resided and voted in person in
Indianapolis her entire life but has no photo ID. She was born at home in Tennessee, and to her
knowledge, no state record of her birth exists. At the time of the district court hearing, she had
been unable to obtain a “delayed certificate of birth” from Tennessee and thus could not obtain
an Indiana photo ID.*2 Other older plaintiffs include: Imogene Chapman, an 84-year-old woman
who has worked at the polls in Marion County for 15 years and has no state-issued photo ID;
Theresa Clemente, a 78-year-old Indiana resident who tried but was unable to obtain an Indiana
photo ID after spending $28.00 for a certified copy of her birth certificate from Boston; David
Harrison, a 75-year-old military veteran who has neither photo ID nor an original birth certificate
and cannot afford to secure a birth certificate without charitable assistance; Lois Holland a 69-
year-old pollworker who has no photo ID and no birth certificate; Ernest Pruden, a 74-year-old
former poll worker who has neither the requisite photo ID nor a birth certificate from North
Carolina, where he was born; and Barbara Smith, a 71-year-old woman who only has
government-issued photo ID without an expiration date.>

Several older individuals associated with the Indiana League of Women Voters, who
submitted an amicus brief in the case, were also injured by the law. One sueh individual is 92-
year-old Mary Wayne Montgomery Eble, the daughter of a suffragette with a strong family
tradition of voting and civic partieipation at the polls. Ms. Eble has no photo ID, and she lives in

*'Ind. Code § 3-11.7-5-2.5. A citizen with photo D but who did not present it at the polls may also have her
P’rovisional ballot counted if she presents it at one of these offices within the ten-day window.
3; Indiana Democratic Party v. Rokita, 458 F. Supp. 2d 775, 778 (S.D. Ind. 2006).

Id.
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a rural county with no public transportation, forty-five minutes away from the nearest state office
that issues photo IDs, and one hour away from the place she would have to go to obtain a
certified record of her birth. Ray Wardell, a 78-year-old Korean War veteran, was required to
cast a provisional ballot in a recent election because he had no photo ID after his wallet was
stolen and the state motor vehicles office refused to issue him a photo ID based on his Medicare
card.* For his provisional ballot to count, he would have had to obtain a photo ID and present it
to the county clerk or the election board within ten days of the election.

In addition to voters facing the prospect of future disenfranchisement, there is evidence of
older Americans who were actually disenfranchised in a recent election. The bi-partisan Marion
County Board of Elections, one of the respondents in the case, asserted in their brief that at least
32 provisional ballots were not counted in a 2007 municipal election in Indianapolis because the
individuals who cast those ballots did not present the required ID. Most of those individuals had
voted in the same precincts for many elections. In a follow up report, the New York Times
identified two of the disenfranchised citizens, and both were older. Specifically, Mary-Jo
Criswell, age 71, was unable to vote using her bank card with a photograph, and Valerie
Williams, age 60, was barred from voting in the lobby of her retirement home using her
telephone bill, a Social Security letter with her address, and an expired Indiana driver’s license.*

These affected individuals are only a small portion of the Indiana citizens injured by the
state’s photo ID law. While the parties to the Crawford case disagree on the number of Indiana
citizens affected by the law, even under the state’s minimalist interpretation of the evidence, at
least 43,000 Hoosiers lack the photo IDs required to vote and thus could be disenfranchised by
the law. (According to the petitioners, the number of Hoosiers without IDs is ten times that.)

The Baseless Justification for Indiana’s Law

Like other voter ID proponents, Indiana justifies its restrictive voter ID law as a measure
to prevent voter fraud. But photo ID does not stop vote-buying, ballot tampering, absentee ballot
fraud, or even voting by non-citizens—the types of election misconduct that do occur. The only
type of fraud that photo ID can prevent is voting in the name of another registered voter at the
polls, or impersonation fraud.

The Brennan Center has extensively studied allegations of voter fraud over several years
and has found no evidence that impersonation fraud is anything but an anomaly. Our recent
report, The Truth About Voter Fraud, contains the most comprehensive analysis of public
allegations of voter fraud.>” It finds that almost all of those allegations—many of which are
repeatedly raised by proponents of voter ID—have either been proved incorrect or are
unsubstantiated and unlikely to reflect voter fraud. Instead, much evidence that purports to

* Brief of League of Women Voters of Indiana, Crawford v. Marion County Election Board, Nos. 07-21, 07-25, at
9-12 {2007), available at http://brennan.dcdn.net/65eaef0b4162702M06_4xméiibiy.pdf

% Brief of Respondent Marion County Election Board, Crawford v. Marion County Election Bd., Nos. 07-21, 07-25,
at 16-17 (2007), available at hitp://breanan.3cdn.net/ebbb2f5f83bad24a92_jsm6bokis.pdf.

% lan Urbina, Voter ID Laws Are St to Face a Crucial Test, New York Times, Jan. 7, 2008, at All.

*7 Justin Levitt, The Truth About Voter Fraud (2007), hitp://brennan.3cdn.net/e20e42 10db075b482b_weméibOhl.pdf
(reviewing allegations of voter fraud cited by state and federal courts, multipartisan and bipartisan federal
commissions, political party entities, state and local election officials, and authors, journalists, and bloggers).
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reveal voter fraud can be traced to far more common causes—including clerical and
typographical errors, computer matching errors, jumping to unwarranted conclusions from
information in the voter rolls or from mailings, and voter errors.*®

Over the years, there have been only a handful of substantiated cases of individual
ineligible voters attempting to defraud the election system. But by any measure, impersonation
fraud is extraordinarily rare. That is not surprising, because it is irrational. Each voter fraud in
connection with a federal election risks five years in prison and $10,000 in fines, in addition to
state pena[ties.39 In return, the fraud-feasor stands to gain only one marginal vote.

The conclusion that impersonation fraud is extremely rare is supported by the record in
the Crawford case. Indiana conceded that that it had never prosecuted a case of in person voter
fraud and that it was not aware of any actual incidents of in person voter fraud in Indiana. What
is more, there was no showing that Indiana’s existing procedures or less draconian rules
elsewhere were inadequate to address any existing problem.

In fact, in all the briefs submitted before the Supreme Court, the law’s supporters did not
cite a single proven incident anywhere in the country of a fraudulent vote that could have been
prevented by photo ID.** Despite the fact that the Department of Justice has had a program
dedicated to voter fraud since 2002, out of the more than 400 million votes that were cast since
2000, the law’s supporters eited only nine unproven allegations of impersonation fraud.*! These
paltry numbers make clear that impersonation fraud is not a serious problem, and they suggest
that the existing measures in the states to protect against such fraud are sufficient to prevent
threats to election integrity.

Recommendations for Congress

The Supreme Court’s decision in Crawford is likely to reverberate far beyond Indiana. A
decision to uphold Indiana’s voter ID law will bolster efforts across the country to enact new ID
restrictions. For the reasons I have provided, that could harm the voting rights of millions of
older Americans.

Fortunately, the Supreme Court does not have a monopoly on protecting voting rights.
Where the Constitution has been insufficient to protect voting rights in the past, Congress has
stepped in and achieved excellent results.”” Regardless of how the Supreme Court rules in
Crawford, there are steps that Congress can do to protect all Americans, and especially older
Americans, from disenfranchising voter ID requirements. These steps include:

i at7-11.
942 U.S.C. § 1973i(c), (e); 42 U.S.C. § 1973gg-10.
“* This conclusion is based on the Brennan Center’s detailed analysis of alt 250 alleged reports of fraud described in
all the briefs supporting in the case. See Justin Levitt, Analysis of Alleged Fraud in Briefs Supporting Crawford
ﬁe]spondents, Dec. 31, 2007, http://www.truthaboutfraud.org/pdf/Crawford Allegations.pdf.

d,
*2 Most notably, the Voting Rights Act of 1965 provides more protections for minority voters than the Constitution.
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= Resist restrictive ID and proof of citizenship requirements. First and foremost,
Congress should resist any attempt at the federal level to make photo ID and proof of
citizenship a pre-condition of voting or voter registration.

®  Prohibit onerous state documentation requirements. Congress should also enact
protections to guard against voter disenfranchisement as a result of restrictive state-
imposed photo ID or proof of citizenship requirements.

= Reduce the costs and burdens associated with photo IDs. Congress should make it
easier for indigent and older Americans to obtain federal photo IDs and citizenship
documents.

= Repeal onerous provision of REAL ID Act. The REAL ID Act of 2005,*® which is
scheduled to go into effect this year for states that do not obtain extensions, imposes a
series of burdensome federal requirements on state photo ID cards. Among those is a
requirement that each citizen show documentary proof of citizenship and that the state
verify that documentation with the Department of Homeland Security before the
individual is issued a driver’s license or other photo ID. This will make it
substantially more difficult for older Americans to obtain state-issued photo ID cards.
The National Governors Association, the National Council of State Legislatures, and
the American Association of Motor Vehicle Administrators have estimated that it will
cost states at least $11 billion to implement the REAL ID Act over the first 5 years.“
And a number of states have rejected the Act. To prevent a disaster, Congress should
repeal the onerous requirements of the REAL ID Act.

= Resources for voter and poll worker education on ID. A significant number of voters
are asked to provide photo ID at the polls even though such ID is not required by state
law. While there has been no reliable empirical research into how many of these
Americans have been disenfranchised as a result, the potential for problems is huge.
Congress should provide resources for state and local election officials to educate
their voters and poll workers about what ID is necessary as well as what ID is not
required to vote and should require states to post accurate information about ID
requirements at every polling place‘45

Accessibility and Usability of Voting Systems

Although my testimony today addresses only voter identification, the Brennan Center has
also done extensive work on two other issues of significant concern to older Americans: the
accessibility and usability of electronic voting systems.

* Making Emergency Supplemental Appropriations Act for Defense, the Global War on Terror, and Tsunami
Relief, 2005, Pub. L. No. 109-13, 119 Stat 231 (codified in relevant part at 49 U.S.C. § 30301 note (2003)).

* See hitp://www.ncsl.org/print/statefed/Real_1D_Impact_Report_FINAL_Sept19.pdf.

% For more information, see Wendy R. Weiser and Jonah Goldman, 4n Agenda for Federal Election Reform (2007),
at http://www_federalelectionreform.com/pdf/Federal%20Agenda%20Policy%20Paper.pdf.
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According to the 2000 Census, there were 19.1 million Americans of voting age who
have trouble seeing; 30.8 million who have trouble hearing; and 28.3 million who have physical
difficulty, including trouble grasping or handling small objects. Not surprisingly, the elderly are
disproportionately represented in this group. All of these disabilities make it more difficult to
vote privately and independently on any voting system.

In 2006, the Brennan Center released a four-part series of studies providing a
comprehensive empirical analysis of the electronic voting systems used in the United States. I
have submitted copies of two of those reports—one dealing with voting system accessibility*®
and one dealing with voting system usability*’—with my testimony.

With respect to the technologies currently in use, those reports found that none of the
current voting systems fully satisfies HAVA’s requirement that disabled voters be able to vote
privately and independently. They also found that all of the current voting systems could be
improved to ensure that voters’ choices are accurately recorded. Many features that would make
voting systems more accessible are new to the market or still in development.

With respect to the way in which voting machines are used, the reports found that,
regardless of the specific technology used, there is still much each jurisdiction can do to ensure
that elderly voters’ choices are accurately recorded and counted. The reports laid out a number
of basic usability and accessibility principles that officials should adopt when making decisions
about using voting machines, ranging from where machines should be placed in the polling place
to the type of ballot design that should be employed.

Just as important, election officials should work with older voters in their communities to
assess how accessible and usability their machines are, and what might be changed to ensure that
voters can use them. Good usability and accessibility testing of that includes older Americans is
essential to ensure that their intended votes are accurately recorded.

Thank you very much.

“ Lawrence Norden et al., The Machinery of Democracy, Voting System Accessbility, Oct. 10, 2006, at
Z]}tp://wwwbrennaﬂggnter,org/’content/resource/the machinery_of_democracy_voting_system_accessibility
Lawrence Norden et al., The Machinery of Demacracy: Usability of Voting Systems, Aug. 28, 2006, at

http://www.brennancenter.org/content/resource/the_machinery_of democracy_voting_system usability.
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The CHAIRMAN. Thank you very much.

Before turning to questions for the panel, we would like to ask
our two Senators, Senator Salazar, Senator McCaskill, for any com-
ments they wish to make.

OPENING STATEMENT OF SENATOR KEN SALAZAR

Senator SALAZAR. Thank you very much, Chairman Kohl and
Ranking Member Smith, for giving this Committee the opportunity
to hear from this excellent panel of witnesses.

The right to vote we all know in this Capitol is fundamental to
our democracy. In the past few weeks we have seen Americans vote
in primaries and caucuses from Iowa to Florida. As we know, next
Tuesday we will see them voting in an additional 24 States. Ac-
cording to all these polls Americans are voting in record numbers.

Too often, following an election stories begin to emerge regarding
the long lines at the polling places, lack of access for disabled indi-
viduals, or issues with voting machines. Reports show—and we
know from our own experiences—that senior voters are particularly
impacted.

As we move forward with the 2008 election and beyond, there are
a few principles that should never be forgotten.

First, every American that is eligible and registered to vote must
have access to the ballot box.

Second, elections must be transparent and exhibit the highest
level of security.

Third, mandatory requirements that are burdensome and may
inadvertently disenfranchise voters should be avoided.

Fourth, every vote must count.

I believe these principles will enhance American confidence in
the election system and alleviate some of the barriers that seniors
face in the election process.

Colorado’s senior population has grown 26 percent since 1990.
The 2000 census counted almost half a million persons over age 65
in my State of Colorado. I am proud to say that more than 80 per-
cent of these seniors are registered to vote, higher than the na-
tional percentage.

Still, seniors in my State of Colorado face challenges similar to
those faced by seniors across the country. According to the Colo-
rado Legal Center for People with Disabilities, several reports were
filed following the 2006 election claiming that seniors were unable
to cast votes due to long lines at the polling place. Other reports
claim that many seniors were unable to vote due to lack of trans-
portation and difficulty reading the ballots.

Myself was in some of those very long lines at several polling
places in Colorado, where seniors had to stand outside sometimes
until 10 or 11 o’clock at night when the polling places had closed
at 7. It was an imposing and undue hardship on many of them and,
indeed, some of them had to leave their polling line and forego
their right to vote. I think this is wrong.

There are many efforts underway in Colorado to try to address
some of these concerns. For example, the Colorado Legal Center for
People with Disabilities is working with the State parties. The Cen-
ters for Independent Living and the Colorado Cross-Disabilities Co-
alition to increase and improve transportation assistance for sen-
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iors on election day. These efforts are incredibly important and I
encourage other groups to join the cause.

The increasing number of seniors across the country support the
need for policy solutions to the problems that seniors face voting.

I want to thank Chairman Kohl and Senator Smith for putting
a focus on this particular issue. I would hope that one of the out-
comes of the hearing is that we might be able to take some con-
crete action to try to make sure that we have a good election in
this November.

For example, Mr. Karlawish, your comment about universal mo-
bile polling places is something that perhaps we could do, Chair-
man Kohl, with a letter that we might author out of this Com-
mittee as a result of this hearing that we could send over to the
Election Advisory Commission, asking them to look at how we
might be able to implement some of those solutions.

So again, I thank you very much for this hearing and I thank
the witnesses for their great testimony this morning.

The CHAIRMAN. Thank you.

Senator McCaskill.

OPENING STATEMENT OF SENATOR CLAIRE MCCASKILL

Senator MCCASKILL. Thank you very much. I also thank you and
the Ranking Member for this hearing. It is very important.

You know, I have kind of been confused by this massive effort
in our country for voter ID laws. They passed one quickly in Mis-
souri, immediately preceding the November 2006 general election.

I am, I hope, not one around here to resort to ugly partisan poli-
tics. I think we need to get away from that.

But the facts are the facts. I know who pushed this law in Mis-
souri and I know why they pushed it. It was very similar to the
Indiana law and our Missouri Supreme Court threw it out of court,
threw the law out before the election so it did not go into effect.

If in fact these laws have been introduced in 31 States, you
would think there would be a massive amount of evidence that
fraud by misidentification is rampant in this State, in this union,
in this country. I have yet to see any evidence that there is a sig-
nificant amount of fraud in this country based on misidentification
at the polls.

When I was the State auditor I actually did an audit of one of
the election boards in St. Louis. We did find a few problems, but
it was more likely someone voting that had a felony record that
shouldn’t have, not that they had somebody else’s ID or they
weren’t who they said they were. Or someone who actually—they
hadn’t cleaned up the rolls and somebody who had used their IDs
to vote two different places on one day. Infinitesimal amount.

But we didn’t find—and I am not aware of anywhere where there
has been found, that people are going to the polls and pretending
they are somebody they are not to try to vote.

Now on the other hand, we can all tell lots of stories about peo-
ple who want to vote who do not have this ID. Frankly, are going
to be confused and discouraged by the requirement that they get
it. Most of those are seniors.

The most important point I want to make in this opening state-
ment is one out of five African-American seniors in this country do
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not have the documentation because their mothers were not al-
lowed to deliver them in a hospital.

Now really, do we want to make these men and women whose
parents were not allowed to give birth in a hospital because of the
color of their skin, do we really want to make it harder for them
to go and cast their vote in this grand and glorious democracy? I
do not think we do.

I think we should be doing the opposite of what many of these
laws are doing, making it easier in nursing homes, easier for those
who have been disenfranchised.

The idea that we are reverting to some kind of public policy that
is going to put stumbling blocks between those who are least ad-
vantaged in our society and the ballot box is absolutely repugnant
to me.

I appreciate all of your testimony and I appreciate the hearing
today.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Senator Wyden.

OPENING STATEMENT OF SENATOR RON WYDEN

Senator WYDEN. Thank you very much, Mr. Chairman.

I think Senator Smith may have touched on it, but I guess it is
fair to say the two of us are the country’s first mail-in United
States Senators.

What has been so striking in this discussion is, at the outset,
people said vote-by-mail would be beneficial to Republicans. Then
I happened to win the election so Democrats thought it was a good
idea and Republicans didn’t think it was a good idea.

Finally, the people of our State basically indicated that they had
enough of all the nonsense, put it on the ballot and Democrats and
Republicans alike said this works, this makes sense, it saves
money, it is convenient, it is accessible, there is essentially only up-
side and downside.

Now, I gather—and I may have not picked up on all of your testi-
mony. Dr. Karlawish.

Dr. KarLAwIsH. Karlawish.

Senator WYDEN. I understand you had a reservation about vote-
by-mail because you were interested in a more mobile kind of sys-
tem where, in effect, you could get out and see people.

Now, provision was made in the Oregon system through the
county elections department for people from the elections depart-
ment, one Democrat, one Republican, to in effect go and see those
kinds of individuals. We have found that there has not been any
particular controversy associated with either side of the system, the
vote-by-mail system nor the going to visit people.

Does that help address the concern that you have that people
from the counties have done an objective kind of fashion so as to
ensure integrity for the franchise is addressed?

Dr. KARLAWISH. So your State presents a unique situation which
is there is no polling place to go to. Wrapping around that fact, in
a long-term care setting what you want to make sure is, given the
nature of the residents there and their disabilities, that their abil-
ity to get their absentee ballot is facilitated.
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That when it arrives it arrives with election officials it isn’t
stored in a box somewhere so it can be stolen. That assistance with
completing it is available by elections officials, and that election of-
ficials take it away from the long-term care facility.

Short of that, what you have is a setup for either not getting
your absentee ballot or having someone else get your absentee bal-
lot, or unscrupulously assist you with it or otherwise destroy it, et
cetera. So——

Senator WYDEN. On that count we have had no problem with
anything resembling an institutional setting. In other words the
people, say, at a long-term care facility—I was director of the Gray
Panthers for a long time and know those folks—have helped make
this really flow seamlessly from an institutional setting.

I thought your point with respect to older and disabled folks by
themselves was an interesting one because, there, someone might
have a question about whether they were getting a ballot, whether
they needed assistance. That is why the provision that I described
seemed to be particularly useful for them.

Does that affect your judgment?

Dr. KARLAWISH. The ideal system is one where people who we
trust go out and deliver ballots. Deliver them, assist people who
want assistance, and take them back for counting. That is the ideal
system.

Senator WYDEN. I think we have got every one of those features.
For purposes of taking back for counting, that is essentially the
postal system. That is essentially what older people have found the
most convenient to them, that they can put a stamp on something
if they are in a senior housing project or something of that nature.

Dr. KARLAWISH. But in a nursing home—I am not kidding you,
but the average resident is not keeping a set of stamps and keeping
their mail.

So what you would like is a system where at the nursing home
they show up and say we have got all the absentee ballots here for
all the residents here who are registered. OK? We being two people
from the Oregon State Electoral Commission are going to be in a
room and those who want to come to this room to fill out their bal-
lots, come one, come all. Or those who can’t come to this room we
will go to your room and help you fill it out.

We will do this a couple days before election day so that there
is time to catch people who missed that day. We will then take
those filled out ballots back to the Oregon Electoral Counting Com-
mission and count them.

Senator WYDEN. We are talking past each other. We have vir-
tually every one of those features

Dr. KARLAWISH. That is fantastic.

Senator WYDEN [continuing.] In the Oregon vote-by-mail system.
So you will back it in the future when we want to take it nation-
wide?

Dr. KARLAWISH. I think that—I actually like—your system as it
is essentially like Australia’s system, because its paper ballots, et
cetera.

If you can assure that elections officials are going to facilities
without triggers like there has to be more than 20 absentee ballots
or a request to come, et cetera, and doing what I described other-
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wise, that is a great system. Put a stamp on it and let us get it
out there.

Senator WYDEN. Any of you other panelists want to comment on
it? We have had it for a decade. No allegations of fraud and abuse.
I think Senator Smith will recall in our first campaign, particularly
low-key, quiet, you know, affair that—when I prevailed by 18,220
votes. We always say who is counting in these kinds of instances.

Senator Smith was constantly accosted about whether there was
fraud and the like. To his great credit, he said there wasn’t any.
The system worked well.

So we have got 10 years worth of history. I think it is fine to de-
bate what to do in the future, but my view is if the country had
this November what has worked for Oregon for a full decade we
could take care of this problem.

I know this November, for example, there are people who are
going to show up at various polling places once again, after this de-
bate has gone on and on and on, and they are going to be told, no,
they don’t vote there. They are registered somewhere else. They are
going to be traipsing all around, hither and yon. At some point
after you go through this for several hours you give up.

With our vote-by-mail system you don’t have any of that. If you
have any confusion about where you live or any kinds of questions
with respect to the initial contact you have got several weeks to
work it out.

So I want to give you other panelists to weigh in with—an oppor-
tunity to weigh in with a ringing endorsement of the Oregon vote-
by-mail system.

I see my Chairman has his light on and I probably have taken
more than my share of time. Would any of you other panelists or
membﬁ:rs like to weigh in? I would be interested in your thoughts
as well.

Ms. MARKOWITZ. Well, the Secretary of State of Vermont, and
also the immediate past president of the National Association of
Secretaries of State. I will tell you that, you know, nationally we
are really looking closely at vote-by-mail.

There are other States that are beginning to experiment with it
more broadly. Like I know in Washington State there are some
counties there who are conducting all mail elections.

In Vermont in particular we are not quite ready for it. In part
it is because we need to wait until our voter rolls are cleaned up.
The Help America Vote Act for the first time required us to put in
place a State-wide voter registration data base.

Because of the rules of the Federal Motor-Voter laws, many of
the towns that had kept the list had voter checklists, people who
hadn’t been taken off because they hadn’t given—hadn’t notified
the town that they had moved to a new place and registered in a
new place.

So until those voting rules are clean, it actually is expensive for
us. We have looked at it. We would be sending out a lot of ballots
to people who are moved.

I suspect though that as time goes on and the Help America Vote
Act really comes into kind of fruition—you know, it takes some
years of investment before you get the return—that vote-by-mail
will become more realistic for more places.
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Right now the way I look at it in Vermont is we make it very
easy for people to vote by mail, to ask to be sent a ballot by mail
and return it by mail. It is one of the choices in our bag of tricks
to make it easy and convenient for voters.

I have been working with Jason on—Dr. Karlawish, excuse me—
on developing a pilot project to bring mobile polling to Vermont
this next election to see if that is another tool that will make a sig-
nificant difference, both in access to voting and the integrity of the
process.

Senator WYDEN. Other panelists? Vote-by-mail?

Well, thank you all very much. I hope that we will go beyond
model projects and demonstration exercises.

I think the country says to itself, at a time when we seem to be
capable of changing our Blackberries and getting an updated, you
know, model every 60 days, how can it be that we haven’t figured
out a way to preserve something that our country is all about, that
the founding fathers felt was so sacred.

We think we have found it in Oregon. Certainly there are some
logistical questions about communities that may not have the vot-
ing rolls up to date and the like. That will be true for any system.
That will certainly be true for any system that once again this fall
is going to have people, you know, turned away, ballots not count-
ed, things of this nature.

But when you have something where the fundamentals are
sound, where it is convenient, you save money, people feel that it
preserves the paper trail, which I know all of you feel so strongly
about, it just seems to me to be a shame that we don’t put it in
place for the country.

So I thank you.

Thank you for the extra time, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Wyden.

Senator Smith.

Senator SMITH. Thank you, Mr. Chairman.

I would echo Ron’s views on vote-by-mail. It does work for Or-
egon and it is a good model for other States as they look for ways
to get elections better.

You know, I generally agree with what Senator McCaskill said,
that we are arguing around the edges. We don’t want to in any way
prohibit lawful, constitutionally living people from voting.

I am reminded, though, that this really is a problem in terms of
undermining confidence in the governments that are elected in
close elections where evidence exists that somebody did something
wrong.

Recently in a neighboring State to Oregon there was a guber-
natorial election that one candidate had won the first two recounts.
In the third recount the current Governor won by I believe 150
votes.

There was an inescapable fact that in one county there were
more votes cast than there were registered voters. Not by a little,
but by a lot. I hear people groan about that all the time. That is
not fair to the winner or the loser, frankly. It does undermine the
ability then to go and govern.

As I think, Wendy, about some of your comments, I don’t know
of any issue since I have been a U.S. Senator that has been more
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divisive in this body than the issue of illegal immigration. I don’t
want an impediment to someone voting to require documents that
makes it impossible for them to vote.

But there is a practical issue. I am really asking for your knowl-
edge of the law and something that I am hoping to learn from you.

We have Motor-Voter. We have many States who give driver’s li-
censes to illegal aliens without any proof of their legal right to vote.
Or is there something in the State law that requires, before you go
to Motor-Voter, that they have to prove that they are legally in the
United States?

I ask this question because seniors regularly say to me, “I am
outraged at the thought that my vote will be diluted or added to
by someone who is not here constitutionally, lawfully voting.”

Ms. WEISER. I think the answer is simple: Federal law—actually
the Motor-Voter law itself—prohibits States from registering people
who aren’t lawfully eligible to vote, including noncitizens, as do
other Federal criminal laws.

Senator SMITH. So Motor-Voter doesn’t automatically register
driver’s license applicants to vote.

Ms. WEISER. That is right. They must actually affirmatively
choose to register to vote at the motor vehicles office. It is not an
automatic registration. They are prohibited from filling out the
voter registration form unless they are citizens and eligible to vote
in the State.

Senator SMITH. They have to produce the documents you say that
they can’t produce to get to register.

Ms. WEISER. To register to vote there is no documentation re-
quirement, except in one State, in Arizona, which has recently re-
quired proof of citizenship in order to register to vote. This has
been causing huge problems in Arizona and is currently in the
courts. But everywhere else, you are supposed to swear to your eli-
gibility before an election official or on your registration form.

Senator SMITH. But swearing and proving may be two different
things. I mean, it is a crime to swear to a falsehood. I acknowledge
that. It is a serious Federal offense. But it doesn’t mean they are
proving they are constitutionally lawfully voting then.

Ms. WEISER. It is true that there is no proof of citizenship re-
quired in order to register to vote across the country. Photo ID re-
quirements that are being put in place across the country also don’t
require proof of citizenship, and so they don’t do anything to pre-
vent this problem that you are suggesting people are afraid of, of
noncitizens voting.

Senator SMITH. Do you have a suggestion for how we strike this
balance? Because I don’t know that we will ever get it perfect, but
we need to get it nearly perfect for the sake of the integrity of our
democracy.

Ms. WEISER. Well, right now there has been a pretty good bal-
ance struck by Congress and across the country and we can see the
results. We actually don’t have any proven cases, or almost any
proven cases of in-person voter fraud, the kinds of fraud targeted
by these ID laws.

Of the about 250 allegations of voter fraud that were submitted
before the Supreme Court—we investigated all of them—most of
them were either debunked or otherwise were unsubstantiated. I
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think there were only nine unsubstantiated allegations and all the
other allegations were not reflective of in-person voter fraud.

So whatever problems you are seeking to address do not get ad-
dressed by these kinds of ID bills.

Senator SMITH. That is very helpful. Thank you.

Another legal question I would like to ask, I think to you, Mi-
chael. You talk about mental incapacity. If someone cannot express
their volition, is there a legal point at which they don’t vote? They
don’t get to vote or someone doesn’t get to vote for them?

Mr. WATERSTONE. Practically or legally?

Senator SMITH. Legally.

Mr. WATERSTONE. Actually, Secretary Markowitz and Dr.
Karlawish, I think have actually done more work in this area than
I have

Senator SMITH. Any of you. I am just really curious because this
would be a rare instance. But I mean, if somebody has mental inca-
pacity——

Mr. WATERSTONE. Yes.

Senator SMITH [continuing.] They cannot manifest their volition,
their choice, what do you do?

Mr. WATERSTONE. There are——

Senator SMITH.Do they not vote?

Mr. WATERSTONE. There are a number of States that expressly
disenfranchise certain categories of people with mental disabilities.
Some States provide that people that under guardianship are auto-
matically disenfranchised.

Actually, in one case a federal district court in Maine held that
this violated both the Equal Protection clause and the Americans
with Disabilities Act. There was recently a case in the Eighth Cir-
cuit that came out the other way on that.

So that is the legal frontier at which that occurs, States that at-
tempt to disenfranchise certain categories of people. In terms of
how that capacity assessment can and should be done correctly and
what questions should be asked, that is really an area that Dr.
Karlawish has researched.

Dr. KARLAWISH. Yes. I think the issue of the capacity to vote is
one that its assessment resides, and should reside if a State wants
to deal with that issue, in the courts in the context of, say, guard-
ianship hearings and here is why.

Canada, the entire country, has no provision for what it means
to be competent to vote. The State of Illinois as well has no provi-
sion for what it means to be competent to vote. You think, well,
what is going on here, you know, in Canada.

Well, the answer is is that voting capacity actually is ultimately
a performative capacity. What I mean by performative capacity—
it is a weird statement—is it is something that someone ultimately
has to do.

So someone says, you know, “I want to vote” and then proceeds
to pick. If somebody needs to assist them picking, they read the
ballot to them and they say, “Which is your choice?” If they can’t
perform that act and make a choice they can’t vote. So it works
itself out functionally.
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As for the issue of deeming someone not competent to vote, that
is I think a separate matter for the courts if the courts in a State
choose to want to do that. In this country it is State by State.

But I want to again remind. Illinois has no provision for that.
Canada dropped it in the 1980’s.

Senator SMITH. They have had problems in Chicago with that
very issue, I think. Just kidding.

I appreciate that and your answers have been great. I think you
all very much for your being here.

I ask these questions in part because these are—as many of you
have noted, this is an issue that is going to grow as our society
ages. The more of the blanks we can fill in and get it right, the
more valid will be election results in terms of a day of decision and
a moving forward in another chapter in our democracy.

But if our elections are filled with loopholes and allegations of
fraud, which I suppose will always happen in some place, some cor-
ner of the country, it does get in the way of we the people mani-
festing our will.

I just thank you all for your service in this area and for your con-
tribution today.

The CHAIRMAN. Thank you very much.

Senator McCaskill.

Senator MCCASKILL. Thank you, Mr. Chairman.

I want to tell the secretary of state that my son goes to college
in Vermont, but he did go with me and vote absentee for next
Tuesday before he came back to college. So if he shows up when
you all have your primaries——

Ms. MARKOWITZ. We will watch for him.

Senator MCCASKILL [continuing.] Put him in jail.

I am—it was interesting to hear from you, Ms. Weiser, that what
you said in response to a question was essentially what I have
found. That is that this myth, this mythical problem that is out
there about in-person voter ID just simply isn’t happening, that
someone is fraudulently using an ID or trying to be someone they
are not.

Does anyone on the panel—do they know of any example that
has occurred in this country, where someone has showed up with-
out a picture ID and tried to pretend they are someone else and
tried to vote?

Ms. MARKOWITZ. Well, in Vermont we had one instant.

Senator MCCASKILL. One. I found one.

Ms. MARKOWITZ. It was—and actually, when you hear it you will
chuckle because it wasn’t nefarious. It was a fellow who came and
voted in the morning and then he went home.

It turns out his dad wasn’t feeling so well so he went out to do
some chores for his father. He was going to pick up his prescrip-
tions and, you know, some groceries and then stop to vote for him
and—because he wasn’t going to be able to make it down.

A fellow came in to check in and he said, “Well, I am just going
to vote the way my father told me to for him.” He just didn’t get
it, that you can’t vote for somebody else. It is true, that is not, you
know, logical to everybody.

The Attorney General’s office did not prosecute in that case. He
didn’t actually cast the ballot. He was recognized after he had gone
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into1 t(lile ballot box, though, and so the ballot he had taken was
spoiled.

Senator MCCASKILL. I want to ask if any of you are aware of
cases like this. I do think that when someone comes into a nursing
home and tries to prey on the members and cast their ballots, there
are mechanisms within the system that catches that.

I happen to have lived a real life. When I was a very young as-
sistant prosecutor in Kansas City back in the late 1970’s there was
an owner of a very large senior center nursing home that came to
the prosecutor’s office and said I want you all to prosecute this
man. He comes around every election and goes up and down the
hall and votes everyone and the nursing staff and everyone realizes
he is doing them.

He is in fact marking the ballot or telling them who to vote for.
He is preying on these elderly people. Most of them don’t know
what is happening. He is, you know, he was doing it in a massive
way. I mean, he was not just going to one or two people. He was
trying to get at least 20 or 30 votes out of every nursing home.

So the owner of the nursing home came to the prosecutor’s office
and guess who got the file? I actually did a jury trial in the court-
room of voter—absentee voter fraud against this man who had
made a career out of delivering so many votes for his party every
election in nursing homes.

It was an interesting case. It was a jury trial. He pled not guilty.
In fact there were two of them, he and his partner, who was a
woman who did this. Unfortunately, half of our witnesses died be-
fore we could get the case to trial. But they were convicted and
they were disenfranchised. These were big activists in the party of
their choice.

So I have seen first hand that if there is abuse there are mecha-
nisms out there in the community that brings it to the attention
of the authorities, particularly if it is being done in a methodical
way.

So I really believe that if—mow, are there other instances that
you all are aware of? Doctor, are you aware of instances like that
where that is ongoing in some of these nursing homes and senior
centers?

Dr. KARLAWISH. Yes. I would say if you just type into Lexus-
Nexus long-term care/nursing home election election fraud, and
make it a broad search of all newspapers, you will find a ream of
local newspaper reports of just the kind of stuff you are talking
about.

If you go to our Web site, pennadc.org, and click on Facilitating
Voting as People Age—we have a reference to several of those sto-
ries.

Whether they are true or not is, I think, really not the issue. The
issue is that the local nursing home becomes the lightening rod for
accusations of fraud, usually by a disgruntled loser of a close local
race.

I cited that, for example, earlier in my testimony, just in Phila-
delphia a guy lost by 120 votes for a council race. He cites a bunch
of absentee ballots where they all bear similar markings that look
like one person filled them all out at a local long-term care facility.
He cites fraud. He wants redress. He is angry. Whether he is right
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or wrong isn’t the issue. The point is that nursing homes are this
lightening rod for fraud.

Personally and, well, conceptually, I don’t think that waiting for
accusations of fraud and an investigation of it is the way to prevent
that fraud. Because really, the ability to get to trial, such as you
so skillfully did, is really tough to do. If that is the—.

Senator MCCASKILL. No, I was just the low assistant on the
totem pole. I got the file because I was not getting homicides and
burglaries and robberies.

Dr. KARLAWISH. Look where it got you.

Senator MCCASKILL. Well—.

Dr. KARLAWISH. You know, when I look at that—and I think
though—and if you then look at that problem, the problem is that
it is only one side of the problem. If that is your only focus it tends
then to lead to ways that, ultimately I am afraid, could stigmatize
and disenfranchise nursing home residents. Because the other side
is the story of the people who wanted to vote who didn’t make it
in time for registration

Senator MCCASKILL. Right.

Dr. KARLAWISH [continuing.] Never had the chance to get their
absentee ballot ordered. When the ballot showed up they weren’t
helped to fill it out. Or they weren’t registered for an absentee bal-
lot, because most States are not like Oregon, and they couldn’t get
to the polling site that is on the other side of town where their
nursing home—you know, because they are in a nursing home that
is on the other side of the city.

So that is why I think a system that addresses both the fraud
that you prosecuted successfully, as well as the people who went
to vote. A third of the nursing homes in both the entire State of
Virginia and the city of Philadelphia, one-third of the nursing
homes reported that there were some residents who wanted to vote
but could not vote because of these kind of mistakes and errors.

I want a system that addresses both issues. That model is out
there. It is done in Australia. It is done in Canada. There are set-
ups in the State of Maryland. Sounds like Oregon may have some-
thing like that, although that is fairly recent because we didn’t cap-
ture that in our search of the laws that went back a few yeas ago
done by Charlie Sabatino and colleagues at the American Bar Asso-
ciation.

That system is a system of mobile polling, where we don’t rely
on a well-meaning person who wants to come in and gather the
votes, and potentially steal the votes, or an overworked busy social
worker or activities director who has got a lot of other things on
“typically” her plate to deal with in addition to getting people reg-
istered and voted. Getting them to the polls if they happen to be
registered at another part of town.

I want a system where we come in, we get them registered, we
help them cast their ballots, we bring those ballots back and we
count them. That is the system we need in this country.

Senator MCcCASKILL. Well, that certainly makes sense. I think if
we could do that, and especially as my generation ages and we
have more and more and more and more and more and more peo-
ple that are in these assisted living centers and long-term care fa-
cilities it is important.
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By the way, we can find out where they all are because most of
them are getting some kind of services

Dr. KARLAWISH. Right.

Senator MCCASKILL [continuing.] Through the government in one
way or another.

So I think the work that we are doing here is very important,
Mr. Chairman, and I appreciate the hearing and I appreciate your
opportunity to allow me to ask questions.

Thank you very much all of you.

Mr. WATERSTONE. Mr. Chairman, just one point——

The CHAIRMAN. Go ahead.

Mr. WATERSTONE [continuing.] I want to make. I would hope that
the efforts to develop mobile polling are not tied to efforts to have
States adopt universal absentee balloting or postal voting. The rea-
son simply is that universal postal voting, there is a whole other
s%t of issues which I am not at all accomplished or skilled to talk
about.

But my understanding just as a citizen is that some people have
strong views that they shouldn’t do it. People have to go to the poll-
ing place. I wouldn’t want to get this important issue lost in the
other issue of is it good to have all postal voting or not. In other
words sort of a baby-bathwater problem.

The CHAIRMAN. The issues are separate. They are very separate,
right. We shouldn’t confuse one with the other.

Mr. WATERSTONE. Right.

The CHAIRMAN. We talked this morning about the Oregon system
now quite often. I think you, Ms. Markowitz, said you didn’t think
your State was ready for it. I didn’t quite understand what you
were saying.

Ms. MARKOWITZ. In order for an all vote-by-mail system to
work—the way it works in Oregon is everyone on the checklist gets
a ballot. That means that your voter checklist has to be very accu-
rate and up to date.

Frankly, in Vermont we are still getting up to speed there. It is
going to take some years of—the way that the Federal Motor-Voter
law works is that when somebody moves, unless they have given
you written permission or verbal permission to take their name off
of your checklist, or unless you get a notification that they reg-
istered in a new location, they have to stay on your checklist until
they have missed two general elections. OK? So that is a long time.

But pretty soon we are going to be there. You know, we are going
to be able to drop off these folks who we know have moved. So in
some of our larger communities that have a lot of transient popu-
lation, they might have, oh, 5,000 on the voter registration rolls
that they know have lived somewhere else.

Now, under our new Help America Vote Act statewide voter reg-
istration data base all new registrants aren’t going to have that
problem. We have a system in place so that there is sort of an
email notification within the State when somebody registers in a
new place. There is a duplicate check capacity. But it is the backlog
of old stuff that was imported into our fancy new system.

So for the moment it is not practical. I don’t have a town clerk
who will—because we run our elections by town—who would feel
confident in sending out ballots on the existing checklist because
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they all know that we haven’t yet cleaned up our rolls. We have
got folks on the checklist who they knew moved, but who they are
not under Federal law able to take off the checklist yet.

The CHAIRMAN. So you are suggesting that while it may work in
a State like Oregon with its particular geography and demo-
graphics, all across our country it would not be practical today.

Ms. MArRKOWITZ. Well, every State has its own unique history,
practices, traditions and laws. So it is very successful in Oregon.
I think we can all learn from that. There probably are places where
it would work quite well, but not everywhere.

The CHAIRMAN. Anybody disagree with that?

Mr. WATERSTONE. If I could just add one point to that. When we
are talking about absentee voting or mail-in voting, it is also im-
portant to remember that absentee balloting or ballots that people
fill out at home are not inherently in and of themselves accessible.

The ability to cast a secret and independent ballot, to the extent
someone can and wants to, is a value that is protected in the poll-
ing place. If we are talking about voting in less traditional places,
that is something we need to think about also, even in the absentee
format. There is work being done on that, experimenting with
HTML voting, internet voting. I know in Europe they have worked
on text message voting.

So as we are looking ahead in this and thinking about perhaps
changing the traditional role of the polling place, I think we need
to remember that secret and independent ballots are something
that many people who vote absentee are able to do. We need to
think about extending that value to the extent we can to all citi-
zens.

The CHAIRMAN. Anybody have any strong arguments with re-
spect to Dr. Karlawish and what he talked about mobile voting. I
think we all understand what it is and he went into it in some
great detail. Is that the place we really want to get to?

Ms. BOVBJERG. If I may just jump in on disability and voting
more broadly. What we heard from advocates for disabled people
was this sense that the American thing to do, the thing that the
general population does, is what they want to be able to do, too.

So in thinking about different ways of providing access, including
alternative methods, it is just important to remember that if the
general population is going to the polls, those polls are supposed
to be accessible to all Americans, including people with some form
of impairment.

So if voting by mail is done—if the general population is voting
by mail as in Oregon, that is a little different. But that is not nec-
essarily what disability advocates would see as being full access.

The CHAIRMAN. I see.

Senator SMITH. If I may just add one thing, that I think from our
work that we have done after the 2000 and 2004 elections, one of
the issues that I haven’t heard discussed here is that voters them-
selves want alternatives. Older voters want alternatives. They
don’t want to be able to vote only at the polls or only absentee.
They want some alternatives.

Early voting, for example, that goes on for 20 days or something,
allows them to choose a day with good weather to go vote. Whereas
they don’t have a choice on election day as to what the weather is
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like. If it is icy and snowy they may not go. So that gives them op-
tions.

So that they want the alternatives. They want the alternatives
that exist for everybody else. But it is not—for example, we just
finished some work on bilingual voting, particularly elderly Chi-
nese voting. Voters in Boston and Los Angeles actually prefer to do
absentee voting because it gives them more time to go over the bal-
lot and they sometimes have translation issues. So they really
don’t—I mean their preference is to get an absentee ballot, not to
go to the polls and vote.

So I think the issue here is the alternatives that are available
and people have choices that they themselves can exercise.

The CHAIRMAN. I have a bill—I would like your comment on it—
that would establish weekend voting as preferable to voting on a
Tuesday. You all are somewhat expert on elections, but interested
in your opinion on that.

Would we get a much higher participation in this country if we
had weekend voting as opposed to voting on the first Tuesday in
November?

Ms. MARKOWITZ. You might have an easier time getting poll
workers.

The CHAIRMAN. Easier time what?

Ms. MARKOWITZ. Getting poll workers.

The CHAIRMAN. Yes. Poll workers. But——

Ms. MARKOWITZ. This is something that we have heard——

The CHAIRMAN [continuing.] In terms of the——

Ms. MARKOWITZ [continuing.] A lot about——

The CHAIRMAN [continuing.] In terms of our participation in this
country and, you know, where we are and where we want to get
to, without respect now to disabled or people in long-term care set-
tings.

If we had weekend voting, you know, the argument being the
first Tuesday in November is no longer a time when everybody can
get out to vote. They are all too busy, or so many people are too
busy. Would weekend voting in your opinion significantly increase
participation in this country?

Ms. MARKOWITZ. I believe it has that potential. What is inter-
esting in Vermont is we hold our local elections in March, the first
Tuesday in March and—but the way we do it is in town meeting,
where people come and they stay for most of the day and debate
issues and vote on issues and on the local issues.

Some years ago we permitted communities to move town meeting
to Saturday or Sunday before that Tuesday. We did find an in-
crease in some towns, but in some towns we saw no change at all.

The difference though between our experience of town meeting
and this proposal is the commitment of time. You know, when you
come to town meeting you have to be prepared to stay 4 hours or
more. When you go to vote you are going in and out.

I think a weekend election would help with election administra-
tion. I think it is true it would make it easier to find volunteer poll
workers. But there are a lot more people who aren’t working, and
so it would make it more convenient.

It might spread the work out. You know, the other challenge, you
know, when you see the lines at the end of the day because every-
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body is clustering to come to vote when they are done with work.
There are slower times, you know, 10 in the morning, 2 in the
afternoon. Weekend voting might help smooth out some of those
issues as well. So I think it is a fine idea.

The CHAIRMAN. Ms. Weiser.

Ms. WEISER. If I may just add one more item on the table. We
have talked about a range of barriers to older Americans and
Americans with disabilities. One that isn’t on the table is voter reg-
istration and the voter registration system.

I did want to flag that the Motor-Voter law was intended also to
make it easier for the many Americans who use disability agencies
and other social service agencies, to register to vote. That has not
been implemented very well across the country. There are really a
range of other steps that can be taken to make registration more
accessible for many older Americans, too.

The CHAIRMAN. Any other comments from the panel? Or any-
thing at all with respect to our discussion this morning?

You have been very, very helpful. It has been a very informative
panel and we thank you so much for coming.

Mr. WATERSTONE. Thank you.

Ms. BOvBJERG. Thank you.

With that, the Committee is adjourned.

[Whereupon, at 12:16 p.m., the Committee was adjourned.]
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YOTING RIGHTS &
ELECTIONS SERIES

CITIZENS WITHOUT PROGF:
A SURVEY OF AMERICANS POSSESSION OF DOCUMENTARY
PROOF OF CITIZENSHIP AND PHOTO IDENTIFICATION

Summary

A recent national survey sponsored by the Brennan Center for Justice at NYU School of
Law reveals that millions of American citizens do not have readily available documentary
proof of citizenship. Many more — primarily women — do not have proof of citizenship
with their current name. The survey also showed that millions of American citizens do
not have government-issued photo identification, such as a driver's license or passport.
Finally, the survey demonstrated that certain groups — primarily poor, elderly, and
minority citizens - are less likely to possess these forms of documentation than the
general population.

From November 16-19, 2006, the independent Opinion Research Corporation conducted
a telephone survey of 987 randomly selected voting-age American citizens.! The survey
included several questions sponsored by the Brennan Center, asking whether respondents
had readily available documentary proof of citizenship or government-issued phote
identification, and if so, whether it contained current information:

1) Do you have a current, unexpired government-issued 1D with your picture on
it, like a driver’s license or a military ID?

2) i yes, does this photo ID have both your current address AND your current
name {(as opposed to a maiden name) on 11?7

3) Do you have any of the following citizenship documents (U.S, birth
certificate/U.S. passport/U.S. naturalization papers) in a place where you can
quickly find it if you had to show it tomorrow?

4y It yes, does [that document] have your current name on it {as opposed to a
maiden name)?

! Seholars recognize that many telephone surveys underrepresent low-income and minority households.
See, e.g., Stephen I, Blumberg et al., Telephone Coverage and Health Survey Estimates: Evaluating the
Need for Concern About Wireless Substitution, 96 AM. I, PUBLIC HEALTH 926 (2006); 1.8, BUREAU OF
S MERICA {1994), at

i, Although the results of this survey were
wetghted to account for underrepresentation of race, they were not weighted to account for a likely skew
toward higher-income houseliolds, Because the survey found that low-income households were less likely
o have documentary proof of eltizenship or photo 1D, it is therefore likely that the survey results actually
underestimate the total number of American citizens who do not have readily available documentation.

Brennan Center for Justice at NYU School Of Law
161 Avenue of the Americas, 12" Floor s New York, NY 10013
212-998-6730 « www brennancenter.org November 2006
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Survey results: proof of citizenship

As many as 7% of United States citizens — 13 million individuals — do not have ready
access to citizenship documents. Seven percent of the American citizens surveyed
responded that they do not have ready access to U.S. passports, naturalization papers, or
birth certificates.” Using 2000 census calculations of the citizen voting-age population,
this translates to more than 13 million American adult citizens nationwide who cannot
easily produce documentation proving their citizenship.’

Citizens with comparatively low incomes are less likely to possess documentation
proving their citizenship. Citizens earning less than $25,000 per year are more than
twice as likely to lack ready documentation of their citizenship as those eaming more
than $25,000.% Indeed, the survey indicates that at least 12 percent of voting-age
American citizens earning less than $25,000 per year do not have a readily available U.S.
passport, naturalization document, or birth certificate.’

Documentation proving citizenship often does not reflect the citizen’s current name.
Many of those who possess ready documentation of their citizenship do not have
documentation that reflects their current name. For example, survey results show that
only 48% of voting-age women with ready access to their U.S. birth certificates have a
birth certificate with current legal name® — and only 66% of voting-age women with
ready access to any proof of citizenship have a document with current legal name.”
Using 2000 census citizen voting-age population data, this means that as many as 32
million voting-age women may have available only proof of citizenship documents that
do not reflect their current name.

? Unless otherwise indicated, the margin of error for these survey results, to a 95% confidence level, is +2%.
* We note that 135 respondents indicated that they had both a U.S. birth certificate and U.S. naturalization
papers. This most likely indicates confusion on the part of the respondents, who might not have understood
what a “naturalization certificate™ is. Because these 135 individuals most likely do possess some
documentary proof of citizenship, whether birth certificate or naturalization papers, they have been
included for purposes of these results with survey respondents who indicated that they do possess
citizenship documents. If these 135 respondents were excluded from the total sample, the remaining
population would have revealed an even larger portion (nine percent) without documentary proof of
citizenship.

* The survey did not yield statistically significant results for differential rates of possession of citizenship
documents by race, age, or other identified demographic factors.

® The margin of error for this particular result, to a 95% confidence level, is +5%.

¢ The margin of error for this particular result, to a 95% confidence level, is +5%.

7 The margin of error for this particular result, to a 95% confidence level, is £4%.

Brennan Center for Justice November 2006
at NYU School Of Law
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Survey results: photo identification

As many as 11 percent of United States citizens — more than 21 million individuals — do
not have government-issued photo identification. Eleven percent of the American
citizens surveyed responded that they do not have current, unexpired government-issued
identification with a photograph, such as a driver’s license or military ID.® Using 2000
census calculations of the citizen voting-age population, this translates to more than 21
million American adult citizens nationwide who do not possess valid government photo ID.

Elderly citizens are less likely to possess government-issued photo identification.
Survey results indicate that seniors disproportionately lack photo identification. Eighteen
percent of American citizens age 65 and above do not have current government-issued
photo .} Using 2005 census estimates, this amounts to more than 6 million senior
citizens.

Minority citizens are less likely to possess government-issued photo identification.
According to the survey, African-American citizens also disproportionately lack photo
identification. Twenty-five percent of African-American voting-age citizens have no
current government-issued photo ID, compared to eight percent of white voting-age
citizens.'® Using 2000 census figures, this amounts to more than 5.5 million adult
African-American citizens without photo identification. Our survey also indicated that
sixteen percent of Hispanic voting-age citizens have no current government-issued photo
ID, but due to a low sample size, the results did not achieve statistical significance.''

Citizens with comparatively low incomes are less likely to possess photo identification.
Citizens earning less than $35,000 per year are more than twice as likely to lack current
government-issued photo identification as those earning more than $35,000. Indeed, the
survey indicates that at least 15 percent of voting-age American citizens earning less than
$35,000 per year do not have a valid government-issued photo ID. 2

Photo identification often does not reflect current information. For many of those who
possess current, valid government-issued photo 1D, the documentation does not reflect their
current information. For example, survey results show that ten percent of voting-age
citizens who have current photo ID do not have photo ID with both their current address
and their current legal name. The rate is higher among younger citizens: as many as 18
percent of citizens aged 18-24 do not have photo ID with current address and name; using
2004 census tallies, that amounts to almost 4.5 million American citizens.'*

& This figure is consistent with official government estimates. The 2005 Carter-Baker Commission, for
example, cited the U.S. Department of Transportation and the U.S. Census Bureau in finding that
approximately twelve percent of the national voting-age population does not possess a driver’s license.
Commission on Federal Election Reform, Building Confidence in U.S. Elections, at 73 n.22 (2005).

® The margin of error for this particular result, to a 95% confidence level, is +6%.

' The margin of error for this particular result, to a 95% confidence level, is +8%.

" The margin of error for this particular result, to a 95% confidence level, is +7%.

*2 The margin of error for this particular result, to a 95% confidence level, is 4%.

Y The margin of error for this particular result, to a 95% confidence level, is £7%.

Brennan Center for Justice November 2006
at NYU School Of Law
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THE TRUTH ABOUT VOTER FRAUD

Allegations of election-related fraud make for enticing press. Many Americans remember vivid stories of

voting improprieties in Chicagoland, or the suspiciously sudden appearance of LBJ's alphabetized ballot box

(S

in Texas, or Governor

Earl Long’s quip: “When 1 dic, I want to be buried in Louisiana, so I can stay active
in politics.” Voter fraud, in particular, has the feel of a bank heist caper: roundly condernned but rechnically

fascinating, and sufficienty lurid to grab and hold headlines.

Perhaps because these stories are dramatic, voter fraud makes a popular scapegoat. In the aftermath of a close

election, losing candidates are often quick to blame voter fraud for the resulrs. Legislators cite voter fraud as
justification for various new restrictions on the exercise of the franchise. And pundits rror out the same few

anecdotes time and again as proof that a wave of fraud is imminent.

Allegations of widespread voter frand, however, often prove greatly exaggerated. It is easy o grab headlines
with 2 turid claim (*Tens of thousands may be voting illegally!™); the follow-up — when any exists — is not
usually deemed newsworthy. Yet on closer examination, many of the claims of voter fraud amount to a great
deal of smoke without much fire. The allegations simply do not pan out.

These inflated claims are not harmless. Crying “wolf” when the allegations are unsubstantiared distracts at-

ention from real problems that need real solutions, If we can move beyond the fixation on voter fraud, we
will be able to focus on the real changes our elections need, from universal registration all the way down o
sufficient parking at the poll site,

ims of voter fraud are frequently used to justify policies that do not solve the alleged
wrongs, bue thar could well disenfranchise legitimate voters. Overly restrictive identification requirements
for voters at the polls — which address a sort of voter fraud more rare than death by lightning — is anly the

most p:’omim‘.ut Xam pl(‘k

‘The Brennan Center for Justice at NYU School of Law

carefully examines allegations of fraud to ger ar the

teuth behind the claims. The Brennan Center has analyzed purported fraud cited by state and federal courts;

multipartisan and bipartisan federal commissions; political party entities; state and local elecrion officials;
and authors, journalists, and bloggers. Usually, only a tiny portion of the claimed illegality is substantiated

------ and most of the remainder is either nothing more than speculation or has been conclusively debunked.

"This paper secks to distill our findings: the truth abous voter fraud. Tt first offers

a straightforward definition
to avoid the common trap of discussing election irregularities that involve neither voters nor fraud as if they
showed voter frand. It then discusses different alternasive reasons more credible than voter fraud o explain
many of the recurring allegations. The paper then analyzes, scenaric by scenario, some of the more common
types of alleged voter fraud and their more likely causes and policy solutions. Finally, the paper presents
individual case studies of notorious instances of alleged voter fraud, and finds those allegations 1o be grossly
inflated. For more information, analysis, and opinion about voter fraud, by the Brennan Center and others,

please see www.truthaboutfraud.org.
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FCVOTER FRAUDY

“Vorter fraud” is fraud by voters,

Maore precisely, “voter fraud” occurs when individuals cast ballots despite knowing that they arc ineligible ro

vote, in an artempt to defraud the election system.!

"This sounds straightforward. And yer, voter fraud is often conflated, intentionally or unintentionally, with

other forms of election misconduct or irtegularities.

There are many such problems that are improperly lumped under the nmbrella of “voter fraud.” Some result

from technological glitches, whether sinister or benign: for example, voting machines may record inaccu-
rate tallies due to fraud, user ervor, or technical malfunction.’ Some resulr from honest mistakes by elec-

tion officials or verers: for

example, a person with a
conviction may honesty
believe herself eligible to
vote when the conviction
renders her temporarily
ineligible,” or an clection

official may believe that

certain identification
documents are required
to vore when no such requirement exists.' And some irregularities involve frand or intentional misconduct
perperrated by actors other than individual voters: for example, flyers may spread misinformarion abour the
proper locations or procedures for voting: thugs may be dispatched to intimidate voters at the polls; missing
ballot boxes may mystericusly reappear. These are all problems with the election administration system ...

but they are not “voter fraud.”

Conflating these concerns is not merely a semantic issue. Fisst, the thetorical sloppiness fosters the misper-

ception that fraud by vorers is prevalenr, That is, when svery problem with an clection is anributed o “vorer
o ® "}, ke

fraud,” it appears thas fraud by voters is much more common than is actually the case,

This, in eurn, promotes inappropriate policy. By inflating the perceived prevalence of fraud by voters, policy-

makers find it easicr to justify restrictions on those voters that are not warranted by the real facts.

Moreover, misiabeling problems as “voter fraud” distracts attention from the real election issues that need

o be resolved. It draws attention away from problems best addressed, for example, by resource allocation

or poll worker education or implementation of longstanding starutory mandates, and instead improperly

focuses on the voter as the source of the problem.




It is easy to find opinion pieces and legislative statements claiming that voter fraud is a substantial concern.

But aside from a trickle of news stories of low-grade fraud in a few isolated elections, there ave surprisingly

few sources recounting specific incidents of alleged voter fraud.

The most notorious such sources are documents prepared by the American Center for Voting Rights
“ACVR'), a controversial orpanizarion established in early 20035 and apparently defunct just over two years
fea - P

later.” The ACVR produced two reports — one compiling allegations of fraud in Ohio in 2004, and another

compiling allegations of fraud in 2004 nutenwide.® The ACVR has also repeated these and other allegations

in amicus briefs filed in litigation related to voter Wdentification provisions.”

Former Wall Street Jonrnal editorial board member and weekly columnist John Fund has also recounted

several specific allegations of voter fraud in his 2004 book Stealing Elections;® two other books by academ-

ies, Dirty Listle Secrers and Deliver the Vore, address allegations of fraud from a historical perspective.’ Hans
von Spakovsky, a commissioner on the Federal Election Commission and a former Counsel to the Assistant
Attorney General for Civil Righes in the Department of Justice, has similarly recounted allegations of voter

fraud in several policy papers and presentations.”

Finally, there are a few newspaper articles that seem repeatedly cited in discussions of voter fraud — for

example, a 2000 ardicle in the Atlwnta fournal-Constitsstion and a 2004 article in the New York Daily News!!

These articles review attempts to match voter rolls to other large lists in an effort to find allegedly ineligible

voters; the limitations of such studies are discussed later in this paper.

Similacly, there are surprisingly fow sousces of information specifically analyzing the allegations of alleged
vorer frand to determine the extent to which they show reliable evidence of fraud. In two studies, both focus-
ing more heavily on the political and legal context of varer fraud allegations, Professor Lorraine Minnite has
reviewed several incidents.' Professor Spencer Ovverton, a former commissioner on the 2005 Commission
on Federal Election Reform, has also reviewed several incidents of alleged fraud in his book Stealing Democ-

eyt After careful analysis, both authors find the claims largely overblown.

Among its other work on the subject," the Brennan Center for Justice has developed a methodology for re-
viewing allegations of voter fraud,’ and continues to collect analyses of noted allegations at www.truthabout-
fraud.org. This paper distills the results of that work, compiling for the first time the recurring methodological

flaws that continue to spawn allegations of widespread voter fraud where it dees not exist.




The most common example of the hamm wrought by imprecise and inflared daims of “voter fraud” is the
call for in-person photo identification requirements. Such phato ID laws are effective andy in preventing
individuals from impersonating other voters at the polls

an occurrence more rare than getting struck by

lighening,'¢

By throwing all sorts of election anomalies under the “voter fraud” umbrella, however, advocates for such

taws artificially inflate the apparent need for these restrictions and undermine the urgency of other reforms.

Maorcover, as with all restrictions on voters, photo identification requirements have a prediciable detrimental
impact on eligible citizens. Such laws are only potentially worthwhile if they clearly prevent more problems

than they create. If policymakers distinguished real voter fraud from the more common election irregulari-

=9

ties erroncously fabelec

as voter fraud, it would
become apparent that the
limited benefits of laws
like photo D require
ments are simply  nor

worth the cost,

Royal Masser, the for-

mer political director for
the Republican Party of
Tewas, concisely tied all of these strands together in a 2007 Houston Chronicle ardicle concerning a highly
controversial battle over photo identification legislarion in Texas. Masser connected the inflated furor over

voter fraud to photo identification laws and their expected impacrt on legitimare voters:

Among Republicans it s an “article of religious faith that voter fraud is causing us o lose elections,”
Masset said. He doesn’t agree with that, but does believe that requiring photo 1Ds could cause
enough of a drepoff in legitimate Democratic voting to add 3 pe

ent to the Republican vore.V

This remarkably candid observation andesscores why ie is so critical ro ger the facts straight on vorter frand.

"The voter fraud phantom drives policy thar disenfranchises actual legitimate voters, withour a corresponding

actual benefir. Virtuous public policy should stand on mere reliable supports.



“There have been a handful of substantiated cases of individual ineligible voters attempting 1o defrand the

election system. But by any measure, voter fraud is extraordinarily rare.

In parg, this is because fraud by individual voters is a singularly foelish and ineffective way to attempr to
win an election. Each act of voter fraud in connection with a federal election risks five years in prison and

2 $10,000 fine, in addition to any state penalties. In revuen, it yields at most one incremental vote, That

single extra vose is simply not worth the price.

gical than fraud

Instead, much evidence that purports to reveal voter fraud can be traced to causes far more log

by voters. Below, this paper reviews the more common ways in which more benign errors or inconsistencies

may be mistaken for vorer fraud.

CLERICAL OR TYPOGRAPHICAL ERRORS

ical errors.

In the course of millions of recorded votes and voters, it is virtually certain that there will be ¢

Often, what appears to be voter fraud

a person attempting o vote under a false name, for example — can

be traced back ro a typo.

In a jurisdiction of any significant size, it is unfortunately easy to make an entry in

the poll book next to the wrong voter's name. For example, despite having died in 1997, Alan |, Mandel was
alleged to have voted in 1998; upon further investigation, Alan §. Mandell (two “I”s), who was very much
alive and voting at the time. explained that local election waorkers simply checked the wrong name off of the
list.’” "The same problem may ocour when informadion from a poll book is entered incorrecely inte 2 county’s

computer syssem, as in Milwaakee in 2004.% Or voters

~ legitimate voters — may make a mistake: a 1994

investigation of fraud allegations in California, for example, revealed thar voters accidentally signed the poll

books on the wrong lines, next to the names of deceased vorers.”

g Simple typos may also infect voter records, changing a name or an identifying
number or an address in a way that interferes with astempts to validare the vorer’s information against some
other source. For example, in Washington State in 2006, Marina Perrienko tried to register o vote for the
first time, bur a county official mis-typed the year of her birth, entering “1976” into the darabase, instead

of the year on her form: “1975."% First-time Illinois voters Mike and Sung Kim “had been mistakenly reg-

isteced with Kim as their fisst names” in 20047 And in Milwaukee, Victor Moy was listed on the rolls as
living ar 8183 W, Thurston Avenue, but actually resides at number 81532 Because such rypos may prevent

registrations from being externatly validated by information in other sources, officials and observers may

believe that registrations are fraudulent when they are, n rea

entirely legitimate.
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BAD “MATCHING”

‘The most common source of superficial dlaims of voter fraud, and the most common source of error, prob-

ably involves matching voter rolls against each other or against some other source to find alfleged double

voters, dead vorers, or otherwise ineligible vorters.

. Somme such marches fail to account for errors or default entries in the underlying

data. Tn New Jersey in 2003, for example, examiners alleged fraud by individuals on the voter rolls in two dif-
ferent places whose first and last names and birthdates marched, including a woman named Mary Johnson.™
Closer examination, however, showed that some of the matching birthdates in question were January 1, 1880,
which was simply a system defaule for missing information.® In realitw, the examiners had found enly two

different women named “Mary Johnson,” with no relevant birthdate information at all.

Orher marches neglect middie names or suffixes: in the same New Jersey procedure de-

scribed above, for example, James A. Smith and James G, Smith were presumed to be the same person, as

were ] T. Kearns and J. T Kearns, Jr.”” Similarly, in New Hampshire, 22 pairs of people who shared the same

first and last names were flagged for possible double-voting: in fact, all of the fagged voters had differenc
middle names.® And in one of the more infamous examples of inappropriate matching, a vendor preparing
aset of voters ro be purged in Florida in 2000 found “matches” in the first name if the first four lecters were
the same on rwo different lists, and “marches” in the last name if 80% of the lerters were the same.” The

final set of votets to be purged, of course, contained the names of many individuals whose records had been
purg )
30

falsely matched.

Even given an exact match, however, two entries with the same name and birthdate

may not represent the same individual. Statistics students are often surprised to discover that in a group of
23 people, it is more fikely than not thar two will share the same month and day of birth; in a group of 180,
two will probably share the same birthdarte. In any group of significant size, statistics teaches that there will
be many with the same first and Jast names ~- and it is likely thar at least two such voters will be born on the
same day.*" It should not therefore be surprising, for example, thar “Kathleen Sullivan” was most likely listed
twice on the rolls of 2004 New Jersey voters not because one waman drove the length of the state to cast a
second ballot, but because rwo women named Kathleen Sullivan happen to share the same birthdate.”
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JUMPING TO CONCLUSIONS

Those searching for fraud — politicians, pundits, and even occasionally prosecutors — sometimes jump to
unwarranted conclusions with a limited amount of information. "The “birthdate problem” above — mistak-
ing two different people with the same name and birthdate — is one example. But there are many other

circumstances in which observers draw illicit conclusions from dara that in face have a benign explanation.

1 Registering twice ~— or mistakenly leaving an old tegistration on the rolls — is not mean-
ingful evidence of an intent to commit fraud by voting twice. There is no requirement that citzens inform
their local election afficials before they move, and with approximately 14% of Americans moving each year,”
it is not surprising to find that many voters ate registered under multiple addresses — but vote only once.
It New Hampshire in 2004, for example, local officials found 67 individuals oo the rolls in both Dover and

Durhamy each of the 67 had moved from one town to the other, and each voted only once™

It may seem significanty
more suspicious o regls-
ter twice on the same day
— but even then, two s

registrations do not nec-

essarily yield two vores.
In 2004, for example,

federal prosecutors charged Wisconsinite Cynthia Alicea with double-voting. Wisconsin allows residents to

register on Election Day, which Alicea did. Poll workers found an error on the form, and asked Alicea to fill
out another, which she also did — but the first form was never discarded. Although Alicea completed two
registration forms, following poll worker instructions, she voted only once, Her innocence was eventually

proven, but not before prosecutors forced the 23-year-old through an unwarranted trial

Voting from the grave offers salacious headlines, and investigators often attempt w match
death records 1o voter rolls in an attempt 1o produce purported evidence of fraud. Yer in addition w0 the
problems with inaccurate marching identified above, a simple match of death records te voter rolls may
congeal citizens who voted before dying, in quite ordinary fashion. In Maryland in 1995, for example, an
exhaustive investigation revealed that of 89 alleged deceased voters, none were acraally dead at the time the
ballor was cast. The federal agent in charge of the investigation said thar the nearest they came was when
they “found one person who had vored then died a week after the election.” Similarly, in New Hampshire,

postcards were sent to the addresses of citizens whe voted in the 2004 general election; one card was returned

ard arrived ar her hom

as undeliverable because the voter died after Election Day, but before the pos

#s. Reports of votes by persons with convictions have often fed claims of voter fraud. Yer with-
ont more information, such reports may be deceptive. Many, if not most, convictions are misdemeanors,
which in most states do nox affecr the defendant’s voting rights. Wallace McDonald, for example, was purged
from the Florida voter rolls in 2000 because of a conviction. Yer Me. McDonald’s crime was not a felony, for
which many Floridians forfeir voting rights forever — but merely a misdemeanor, which should not affect
voting rights atall. Tndeed, Mr. McDonald had been conviceed only of falling asleep on 2 bench® Similarly,
in Washingron's 2004 gubernarorial election, hundreds of citizens were alleged o have voted illegally because
of convictions that were actually juvenile dispositions — which do not disqualify voters.”
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Other claims of fraud rely solely on the fact that someone was convicred but never look to see whether the
accused person had his voting rights restored. Even in Florida, where, until 2007, mast persons with felony
convictions lost their voting rights permanently, not every person convicted of a felony was ineligible 1o vote,
Reverend Willie Dixon, 70, was purged from the Florida voter rolls in 2000 because of a felony conviction
— but Reverend Dixon had already been pardoned for his crime and his voting rights had been restored. ™ In
most other states, persons with convictions regain the franchise after release from either incarceration, proba-
tion, or parole. Allegations of fraud that rely on a past criminal conviction but fail to investigate whether
voting rights were restored will likely prove unfounded.

Voter “caging” is a tactic involving a mass mailing to registered vorers to sniff out mailings
that are returned undelivered; these undelivered mailings are then used to compile a list of vorers allegedly

enrolled under invalid addresses. But for many reasons, undelivered mail need not be an indication that a
person registered at the given address is not entitled to vote there.®' A voter may be away from home for

work, like 2 Louisiana Congresswoman challenged because she received her mail in Washingron;* or for

military service, like an Ohio servicewoman challenged because she received her mail where she was sta-
tioned, in North Carolina;¥ or for an extended vacation, like an Oregon woman rendered inactive because
she was out of the country for a few months,* A voter may live with others but be unlisted on the maitbox.
O, like Ohio resident Raven Shaffer, he may receive mail at a post office box or other mail service, and notat
his registered residence.”” Moreover, some mail is simply not delivered, through no fault of the voter: in the
1990 census, for example, The New York Times reported that “[allthough at least 4.8 million [census] forms
were found to be undeliverable by the Postal Service, 1.8 million of those were later defivered by hand.”*
And recent reports found that government records used by Chicago postal workers to deliver mail contained
more than 84,000 errors.”

Mail sent to a listed registration address may also be rerurned as undefiverable because the voter has moved
~— even though the citizen remains wholly eligible 1o vote without re-registration.  Each state has different
rules determining when a voter who has moved must inform election officials of her new address. Ata mini-
mun, however, federal law pravides that if 2 voter has moved within the same area covered by a given polling
place — if; for example, a voter moves from one apartment to another within the same apartment complex,
as a 2000 Oregon voter did® — she may legitimately vote at that polling place even if she has not yet noti-

fied a registrar of her move® Similarly, a voter who has moved within the same registrar’s urisdictzcm and
Congressional district may return to vote at her former polling place without re-registering.™ Especially in
urban areas where there Is high mobility within a pardcular neighborhood, undeliverable mail may simply

reflect the recent move of a voter who remains fully eligible to vore.

In most states, voters must register at a residential address; those looking for fraud may

i‘umfore flag addresses zoned for business use as an indication of fraudulent activity. Broad zoning restric-

tions, however, do not account for many less rradidonal — but legitimare

idences. Barbara Taylor was
among hundreds of Washingron voters challenged in 2005 for this reason. While it is true that the address
on her registration was the address of a public storage facility, Tavior explained that she is “a manager for
the company and has lived in an apartment on the site for 12 years.”™ In other cases, transient or homeless
individuals have registered - as they are legally entitled to do — ar shelters or government buildings.>
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. In St. Louis in 2000, officials compared the voter rolls to city property re-

cords and alleged that some voters fraudulently registered from vacant lots.™ The property records, however, were

originally compiled for a purpose other than individual identification; an address with multiple plots of land was

apparently desmed entirely *vacant” if only one of the plots had no building. Further investigation by local re-

porters revealed that the supposedly vacant logs where voters were registered in fact contained valid residences.™

VOTER MISTAKES

Even after accounting for the false conclusions above, investigations reveal that ineligible vorers do some-
times cast votes. It is important, however, to distinguish these cases in which voters know they are ineligible
but vore anyway — real voter fraud — from cases in which ineligible voters mistakenly believe theruselves to
be eligible. Both scenarios are unquestionably of concern. But it is likely to be more productive to address

mistakes with remedies different from those often proposed for fraud.

Of the relatively small number of ineligible voters who mistakenly cast ballots, most are citizens rendered
ineligible by criminal conviction. The Jaws concerning eligibility vary from state to state and can be confus-
ing: different voters are disenfranchised for different convictions for different lengths of time.”® Moreover, the
process of restoring a citizen's right o vote varies as well, from antomatic restoration upon release from prison
in states like Pennsylvania, Indiana, Ohio, Hinois, and Michigan,™ to the excruciatingly burdensome applica-
tion process in Kentucky — which requires all would-be voters to submit a written application accompanied

by three character references, an essay explaining why they should be eligible to vote, and a filing fee.”

These rules are not merely difficult for voters to navigate: clection officials with special training in the rules
and regulations governing eligibility routinely get the law wrong. A 2004 survey, for example, found that
43% of New Jersey's county election offices did not follow stare law in restoring citizens’ sight te vote® In
New York, a much-publicized 2003 survey found that more than half of the local election ofhicials did not
follow state laws when the survey was repeated just two years later, 38% of the local boards of elections still

) 59
got the law wrong.

Itis

ofhcials with expertise do not. Indeed, in Milwaukee, one vorer asked to present identification ar the polls

difficult to expect disenfranchised voters to navigate the election laws successfully when so many election

showed his Department of Corrections 1D card, with “OFFENDER” printed in bold letrers across the face
~ but he was not informed by any poll worker that he might be ineligible to cast a ballor.®® Such cases show
cenfusion ... but not voter fraud.



Allegations of “voter fraud” seem to fall into one of several recurring categories. Some would represent actual
fraud if the allegations proved true, though the allegations arc often unsupported. Some would not actually
represent fraud even if they were true. This paper reviews some of the more common assertions of “fraud”

below, to substitute more carefu! analysis for overcager and salacious headlines.

ALLEGATIONS OF DOUBLE VOTING

Allegations of double voting are among the most common assertions of voter fraud. Consider one set of
agitated headlines: “More Double Voting Tied to '04 Elecrion,” “Double Voring Being Investigated,™
ear Rises,"™ “Hundreds Might Have Double-Vored,” “Exposed: Scandal of Double Vor

ers.™ Most of these repores are hypothetical - hundreds “might” have double voted — and further research

“Double Voring

ﬁh{)\’fs TeAsONn 10 qm‘srim\ the conclusion thai \Vidﬁﬁpfﬁﬁd dDUbiﬁ \"ﬁfiﬂg OC,CU)TC‘{L (){h{‘i' FEPOLTS appear more

certain bur are actually more incorrect.

There are a handful of known cases in which admissions, poll book entries, absentee balloss, provisional
ballot stubs, or other documentation indicare that one individual has actually voted twice. These cases
are extremely rare ~— not because such documentation is hard to come by (many states require that such

documents be rerained), but bevause actual double voting is irself extremely rare. Moreover, the scarcity is

expected, given the severity of the penalty {criminal prosecution), and the meager nature of the payoff (0ne

incremental \’(}YC) N

Instead, it is far more

common to sce allega-
tions of epidemic double
voting that are unfound-
ed. Such claims are usu-
ally premised on match-
ing lists of voters from

one place to another;

apon closer inspection,

the match process shows

error. Sometimes  the
interpretation is fawed:
owo list entries under the same name —- even the same name and birthdare ~— indicate different individuals,
as with two Kathleen Sullivans confused for each other in New Jersey in 2004.% The opportunity for error
increases with the size of the artempred match: when allegations of fraud in 2000 were based on a natiomwide
attempt to march names and birthdates, it is not surprising that 3,273 alleged double voters were found
— and not surprising that many, like those attributed to Martha Alexander, the chair of the North Carolina
legislarure’s panel on election laws, were based on flawed assumptions that two people with the same name
and birthdate were the same individual.® Moveover, sometimes the lists themselves are flawed: because of the
occasional clerical error by overworked and undertrained election workers, an individual is marked as voting

when she did not in fact cast a ballot, as Missourd investigarors discovered in 20047
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Sometimes, merely following a poll wotker’s accurate instructions can land legitimate voters in unwarranted
hot water. In 2004, for example, federal prosecutors were especially attuned to claims of voter fraud, and fixed
the weight of the federal government on 23-year-old Cynthia Alicea. Alicea, an eligible resident of Wisconsin,
registered on Election Day, as permitted under Wisconsin law. Poll workers found an error on the form, and
asked Alicea to fill out another, which she also did. The poll workets, however, never discarded the first form.
Alicea voted only once, but based on the two registration forms, prosecutors took the young woman to trial.
Though she eventually won her case, because of the ordeal, “she’s inclined not to vote ever again.”"

Exaggerated or unfounded allegations of fraud through double voting include the following:

. In Missouri in 2000 and 2002, hundreds of voters were alleged to have voted twice, either within
the state or once in Kansas and once in Missouri. The same analysis acknowledged that the
“computer files contain many errors that show people voting who did not actually vote.””* Of 18
Kansas City cases thar reporrers followed up, 13 were affirmatively shown to result from clerical
errors.”” W are aware of public sources substantiating only four cases {amounting to six votes
within the state), yielding an overall documented fraud rate of 0.0003%.7

. In New Hampshire in 2004, citizens wete alleged to have voted twice. In fact, on further inves-
tigation, many of the voters who were allegedly listed multiple times on the rolls actually repre-
sented different people with identical names; others were listed with multiple registrations, but
voted only once. We are not aware of any public materials substantiating the claims of double

voting.”

. In New Jersey in 2004, 4,397 voters were alleged to have voted twice within the state, and 6,572
voters were alleged to have voted once in New Jersey and once elsewhere.”” Many of these alleged
double votes were actually flawed matches of names and/or birthdates on voter rolls.”® Only
eight cases were actually documented through signatures on poll books; at least five signatures
appear to match.” Even if all eight proved to reveal fraud, however, that would amount to0 an
overall double voting rate of 0.0002%.7

. In New York in 2002 and 2004, between 400 and 1,000 voters were alleged to have voted once
in New York and once in Florida. These allegations were also prompted by a flawed attempt to
match names and birthdates.”” We are aware of public sources substantiating only two cases,
yielding an overall documented fraud rate of 0.000009%.%

. In Wisconsin in 2004, dozens of voters were alleged to have voted twice. After further investiga-
tion, the vast majority were affirmatively cleared, with some attributed to clerical errors and con-
fusion caused by flawed attempts to match names and birchdates. There were 14 alleged reports
of voters casting ballots both absentee and in person; at least 12 were caugh, and the absentee
ballor was not counted. There were no substantiated reports of any intentional double voting of
which we are aware.®
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ALLEGATIONS OF DEAD VOTERS

Allegations of “dead voters” are also popular, not least for the entertaining pop culture references to be found
in the headlines: “Among Voters in New Jersey, G.O.R: Sees Dead People,”® for example, or “Dead Man Vot-
ing.”® After further investigation, however, these allegedly dead voters often turn up perfectly healthy.

There are a handful of known cases in which documentation shows thar votes have been cast in the names of
voters who have died before the vote was submitted.

It is far more common, howevet, to see unfounded allegations of epidemic voting from beyond the grave,
with a chuckle and a reference to Gov. Earl Long’s quip (“*When [ die — if I die — I want to be buried in
Louisiana, so [ can stay active in politics.”) or Rep. Charlic Rangel’s update {same idea, but takes place in
Chicago).®

Here, 100, flawed matches of lists from one place {death records) to another (voter rolls) are often responsible
for misinformation. Sometimes the interpretation is flawed: two list entries under the same name indicate
different individuals.*® Sometimes the lists themselves are flawed: as Hilde Stafford discovered in 2006, indi-
viduals who are in fact quite spry are occasionally listed as deceased on the Social Security Administration’s
master files.” And sometimes, because of clerical error by election workers or voters or both, an individual
is marked as voting when she did not in fact cast a ballot, or is marked as voting under the wrong person’s
name. For example, despite having died in 1997, Alan J. Mandel was alleged to have voted in 1998. On
further investigation, Alan J. Mandell (two “I”s), who was very much alive and voting at the time, explained
thar local election workers simply checked the wrong name off of the list.*® Indeed, a 2007 investigation of
about 100 “dead voters” in Missouri revealed that every single purported case was properly attributed either
to a marching error, a problem in the underlying dara, or a clerical error by elections officials or votets.”

In other circumstances, the match is accurate but reveals nothing illegal about the vote: the voter has died,
yes, but gffer casting her ballot. In Maryland in 1995, for example, an exhaustive investigation revealed that
of 89 alleged deceased voters, none were actually dead at the time the ballot was cast. The federal agent in
charge of the investigation said that the nearest they came was when they “found one person who had voted
then died a week after the election.”®

Exaggerated or unfounded allegations of fraud by dead voters include the following:

. In Georgia in 2000, 5,412 votes were alleged to have been cast by deceased voters over the past 20
years.” The allegations were premised on a flawed match of voter rolls to death lists. A follow-up
report clarified thar only one instance had been substantiated, and this single instance was later
found to have been an error: the example above, in which Alan J. Mandel was confused with Alan
J. Mandell.” No other evidence of fraudulent votes was reported.

. In Michigan in 2005, 132 votes were alleged to have been cast by deceased voters.”? The allega-
tions were premised on a flawed match of voter rolls to death lists. A follow-up investigation
by the Secretary of State revealed that these alleged dead voters were actually absentee ballors
mailed to voters who died before Election Day; 97 of these ballots were never voted, and 27
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were voted before the voter passed away.”® Even if the remaining eight cases all revealed sub-
stantiated fraud, that would amount to a rate of at most 0.0027%.%

. In New Jersey in 2004, 4,755 deceased voters were alleged to have cast a ballot. The allegations
were premised on a flawed match of voter rolls to death lists. No follow-up investigation publicly
documented any substantiated cases of fraud of which we are aware, and there were no reports
that any of these allegedly deceased voters voted in 2005.%

. In New York in 2002 and 2004, 2,600 deceased vorers were alleged to have cast a ballot, again
based on a march of voter rolls to death lists. Journalists following up on seven cases found cleri-
cal errors and mistakes but no fraud, and no other evidence of fraud was reported.”

ALLEGATIONS OF FRAUDULENT ADDRESSES

Those claiming voter fraud also point to allegations that voters have been registered at fraudulent ad-
dresses such as vacant lots, storage units, or government buildings. As with the allegations above, there
are a few cases in which charges that votes have been improperly cast from illegitimate addresses have been
substantiated.”™

More often, however, the allegations are either unsupported or further investigation reveals that the allegedly
flawed addresses turn out to be legitimate.

These sorts of claims are often based on postcards that are returned undelivered or undeliverable — but the
postcards are an unreliable indicator. Typos during the registration process, like the one listing Victor Moy
ar 8183 W. Thurston Avenue in Milwaukee instead of 8153,% may cause mail to be misdirected. Or, like the
post office box used by Raven Shaffer in Ohio, individuals may receive mail at an address different from the
legal residence they list as their registrarion address.'®

Other unsupported claims are based on attempts to screen registration addresses against lists of vacant lots,
or against zoning regulations to find locations dedicated to non-residential use. Here, too, typos may cause
legitimate addresses to be flagged as suspicious.™® Or the underlying lists may be flawed: in Missouri in 2000,
lots that were supposedly vacant actually held houses.'® Sometimes the lists are simply overly broad, and
capture voters who list less traditional — but entirely legitimate — residences. Barbara Taylor, for example,
was among hundreds of Washington voters challenged in 2005 for this reason. While it is true that the
address on her registration was the address of a public storage facility, Taylor — a manager for the storage
company — “has lived in an apartment on the site for 12 years.”'™ Though her address appeared supetficially
questionable, her address was in fact entirely legitimate.

Finally, a variant of the above claims concern allegations that large numbers of votes are all tied to one ad-
dress. There is, however, nothing inherently suspect about multiple votes from one address if multiple eligible
voters live there, whether the address is a college dormitory or nursing home or any other group housing ar-
rangement. In New Hampshire, for example, a citizen apparently became concerned because 88 individuals
had registered with residences on property owned by Daniel Webster College; on further investigation, the 88
registrations were revealed to be from students at the college — and unsurprisingly, entirely legitimate.'*
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Exaggerated or unfounded allegations of fraud by voters with invalid addresses include the following:

. In Missouri in 2000, 79 voters were registered from addresses alleged to be vacant lots, but
further investigation found that properties classified as vacant in fact contained legitimate resi-
dences, and that at least one of the voters was apparently the victim of a typographical error.'®
We are aware of no public reports substantiating claims that any votes were cast by individuals
fraudulently registered at invalid addresses.

. In New Hampshire in 2004, based on undelivered postcards sent after the election, citizens were
alleged to have voted from invalid addresses. Many actually lived at the addresses claimed, but re-
ceived their mail elsewhere. Others moved after the election but before the postcards arrived. We
arc aware of only two substantiated cases (including one domestic violence victim, who voted
from an old address in order to avoid disclosing her current domicile}, with two more under in-
vestigation. Even if all four revealed fraud, that would amount to an overall rate of 0.0006%.°

. In Wisconsin in 2004, after an attempt to match voters’ addresses to a postal service list, 1,242
votes in Milwaukee were alleged to be fraudulent; many of these allegations were later traced to
data entry errors or to legitimate residences that were presumed to be business addresses.'” 5,800
additional Election Day registrants were sent undeliverable postcards, but many of these postcards
were returned because the voters legitimately moved after the election.!”™ We are aware of no

substantiated repotts of any votes cast by individuals fraudulently registered at invalid addresses.

ALLEGATIONS OF VOTER FRAUD BY PERSONS WITH FELONY CONVICTIONS

Many close clections have also featured allegations that waves of ineligible people with felony convictions have
deliberately overraken the voting system. There are, however, only a handful of known cases in which people
rendered ineligible by convictions cast ballots despite knowing that they were not permitted to do so.'"

More frequently — though still quite rare — individuals who are ineligible because of convictions have re-
portedly registered or voted without realizing that they were ineligible. In Washington in 2004, for example,
there were reports of voting by ineligible persons with convictions, in substantial part because of significant
confusion abour the circumstances under which civil rights were taken away or restored.!!® Ac the time,
citizens convicted of a felony were disenfranchised both while in prison and after they had rerurned to the
community on parole or probation. In order to regain the right 1o vote, these citizens had to complete their
sentence — including repayment of all restitution, fees, and fines.!"! Confusion abounded. Many citizens
with convictions thought they could vote again once they were released from probation.!'? Some individuals
rendered ineligible by conviction were allegedly told by corrections officers that they could vote; other proba-
tioners were apparently mailed ballots they thought they could (indeed, should) cast.’** At least one county
elections office provided mistaken information on its website.!**

Similar confusion was not confined to Washington. A 2004 survey in New Jersey, for example, found that
43% of election offices got the law wrong; the error rate by election officials in New York was 38%.!** When
more than a third of trained election officials do not know the rules, it is not hard to imagine thar persons
with convictions are also poorly informed. Moreover, given the ease with which poll book entrics can be
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double-checked against lists of convictions to find ineligible voters, it seems unlikely that ineligible citizens
would take the substantial risk of a return to prison for just one incremental vote. On the rare occasions
when citizens rendered ineligible by conviction do vote, it is far more sensible to believe that they do so by
mistake than that they do so with intent to deceive.

The few examples above concern actual votes — intentional or unintentional — cast by people who are in-
eligible because of a conviction. More commion are allegations of such activity that prove unfounded. Such
reports are often based on comparisons of voter rolls with lists of people who have been convicted. Yet these
“matches” are subject to the same errors mentioned repeatedly above: typos, clerical errors, individuals who
superficially appear to be the same person but are actually different. The notorious 2000 purge of purported
felons in Florida is a good example: a system that found roughly similar names and birthdates on voter rolls
and conviction records ended up disqualifying thousands of voters who were perfectly eligible to vote, bur
who were deemed ineligible by the “match.”* For example, because of the inaccurate matching protocol,
eligible citizen Matt Frost was prevented from voting because state officials incorrectly linked him with a
similar alias of ineligible voter Shawn Chadwick.'”

Even when the matching system is not to blame, allegations of ineligible voting may be inflated. As with at
least some names on the 2000 Florida purge list, convictions may be mislabeled as disenfranchising felonies
when in fact a voter has been convicted only of a misdemeanor.''® As in Washington in 2004, citizens may
be accused of ineligible voting due to juvenile dispositions — which do not affect their voting rights.”® Or
as with at least seven cases in Waukesha, Wisconsin, in 2004, accusations may fail to account for voters who

are convicted affer casting a legitimate vote.'

Moreover, even when the individual in question has actually been convicted of an offense that renders him
ineligible, few such voters are ineligible to vote indefinitely. Some, like Reverend Willie Dixon of Florida,
have been pardoned, and their voting rights restored.'*! Other convictions may be overturned on appeal.
Still others, depending on the state, regain the franchise automatically or upon petition, after release from
incarceration, probation, or parole. Allegations of fraud that look to convictions without accounting for the
restoration of voting rights often miss the mark.'>

Exaggerated or unfounded allegations of fraud by persons rendered ineligible by conviction include the
following:

. In Florida in 2000, a large-scale purge became justifiably notorious for its inaccurate, even
haphazard, discarding of the rights of eligible citizens. Despite recognizing the flawed nature
of the purge lists, however, reporters used similar lists to claim thar 5,643 ineligible persons
with convictions actually voted in 2000. These reports used slightly more rigorous match cri-
teria than were used to create the purge lists, but stili acknowledged that the underlying data
included eligible citizens wicth misdemeanors, citizens with convictions affer their valid vore,
and convicted persons with names and birthdates that matched eligible citizen voters. Itis true
that some votes were cast by ineligible citizens, some of whom were told by election officials
that they were eligible. We are not aware of any reports of citizens voting despite knowing that
they were ineligible.'*
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. In Wisconsin in 2004, after an attempt to match voters to Department of Corrections records, 376
people with allegedly disenfranchising convictions were said to have voted. A follow-up investiga-
tion revealed that several were found to be convicted only affer they voted;'* one was convicted of
a misdemeanor,'® and in another case, 2 woman’s vote was improperly recorded in her ineligible
husband’s place.’ Still another presented an identification card boldly labeled “OFFENDER,”
but was not told that he might be ineligible.’”” We are aware of sources documenting seven cases
in which the voter knowingly voted while ineligible, yielding a fraud rate of 0.0002%.**

. In Washington in 2004, evidence submitted in vigorously prosecuted election contest proceed-
ings showed 1,401 votes by individuals rendered ineligible due to convictions. Some of these vot-
ers were apparently misinformed by official county election information or corrections officers;
most were apparently sent ballots in the mail by the stare. We are not aware of any reports that
any of these individuals voted knowing that they were ineligible.’”

ALLEGATIONS OF VOTER FRAUD BY NONCITIZENS

We are not aware of any documented cases in which individual noncitizens have either intentionally reg-
istered to vote or voted while knowing that they were ineligible. Given that the penalty (not only criminal
prosecution, but deportation)'® is so severe, and the payoff (one incremental vote) is so minimal for any
individual voter, it makes sense that extremely few noncitizens would attempt to vote, knowing that doing
so is illegal.

Although there are a few recorded examples in which noncitizens have apparently registered or voted, inves-
tigators have concluded that they were likely not aware thar doing so was improper. In one highly publicized
case, for example, noncitizens were given voter registration forms by a group helping them through the natu-
ralization process, immediately after successfully completing citizenship interviews with federal officials and
receiving letters beginning “Congratulations, your application for cirizenship has been approved.”*! Though
the actual swearing-in ceremonies were still up to 90 days away, these individuals most likely mistakenly
thought it their obligation and privilege to complete the paperwork, and did not intentionally fabricate their
citizenship status in front of federal officials who £new that they were noncitizens.!?

Far more common than these incidents of noncitizen voting are allegations of noncitizen voting that prove
wholly unfounded. These claims are often premised on matching lists of voters from one place to another,
but as with each of the examples above, upon closer inspection, the match process shows error. The inter-
pretation may be flawed, as when two list entries under the same name indicate different individuals. Or the
lists themselves may be flawed, with an individual marked due to a clerical error as voting when she did not
in fact cast a ballot.

Government citizenship records — as the government itself acknowledges — are also replete with errors or
incomplete information. Naturalization documentation may find its way into the government files slowly,
or not at all, leaving outdated or inaccurate information for investigators looking for fraud. And this, in
turn, leads to flawed accusations that noncitizens have been voting, when the voters in question have in fact
become fully naturalized American citizens.
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Exaggerated or unfounded allegations of fraud by noncitizens include the following:

In Washington in 2005, an individual asked county offices to investigate the citizenship status of
1,668 registered voters based on their “foreign-sounding names.” There are no reports of which

we are aware that any individual on the submitted list was actually a noncitizen.'>*

In Washington in 2004, documentation appears to show that two votes were cast in King County
by noncitizens. There are no reports of which we are aware thar either of these noncitizens know-
ingly voted illegally, although one did ask to rescind his vote shortly after the election. Given
these votes, the rate of documented noncitizen vores — withour proof of fraud — in King
County was 0.0002%.'*

In Milwaukee in 2001, journalists analyzed 370,000 voting records from 1992 to 2000, and
found four instances in which voters’ names matched a list of naturalized city residents, but ap-
peared to have voted before their naturalization dates; there is no indication of which we are aware
thatany of these four knowingly voted illegally. Even if all four of the matched records accurately
represented noncitizen votes, the rate of noncitizen voting among the city records examined
would have been 0.001%.'*

In Hawaii in 2000, 553 apparent noncitizens were alleged to have registered to vote. On further in-
vestigation, 144 documented that they had become citizens. At least 61 individuals afirmarively
asked to cancel their registration; the others were stopped at the polls and specifically asked about
their citizenship befote voting. There are no reports of which we are aware that any noncitizen
actually voted. To the extent that noncitizens were actually represented on the rolls, officials at-
tributed the registrations to mistake rather than fraud.?

In Hawaii in 1998, four years after an INS investigation into more than 10,000 names identi-
fied fewer than twelve noncitizens whose names matched those on the voter rolls, the INS again
investigated claims of extensive noncitizen voting. ‘The agency examined 1,200 noncitizens sus-
pected of voting, but found no evidence that any had voted. A separate proceeding uncovered
three noncitizens who had indeed voted in 1998, and three others who were reported to be under
further investigation. There are no reports of which we are aware that any noncitizens vored
knowing that they were ineligible. But even if all six had voted, the overall noncitizen voting rate
would have been 0.0019%.'*

In California in 1996, 924 noncitizens allegedly voted in Orange and Los Angeles Counties,
including 624 allegedly ineligible voters identified by the Task Force of the U.S. House of Rep-
resentatives investigating the Dornan/Sanchez election. The allegations were based largely on at-
tempts to match immigration lists to voter rolls, but only 71 voters matched name, date of birth,
and signature; other matches were less reliable. Most of the identified voters were processed by one
nonprofit group registering individuals proceeding through the naturalization process; many were
registered immediately after passing an INS citizenship interview, and after receiving a letter indi-
cating that they had become naturalized. At least 372 of the voters were apparently officially sworn
in before Election Day. There are nio reports of which we are aware that any noncitizens registered
or voted knowing that they were ineligible, Even assuming there were no matching errors, and
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leaving aside the critical question of intent, if all 552 remaining individuals were in fact noncitizens
when they cast their votes, the overall noncitizen voting rate would have been 0.017%.'%

ALLEGATIONS OF REGISTRATION FRAUD

‘There have been several documented and widely publicized instances in which registration forms have been
fraudulently complered and submitted. But it is extraordinarily difficult to find reported cases in which in-
dividuals have submitted registration forms in someone else’s name in order to impersonate them at the polls.
Furthermore, most reports of registration fraud do not actually claim that the fraud happens so thar ineligible
people can vote at the polls. Indeed, we are aware of no recent substantiated case in which registration fraud
has resulted in fraudulent votes being cast.

Instead, when registration fraud is alleged, the allegations generally fall into one of four categoties:

The first type of allegation concerns individuals intentionally submitting forms in the name of someone (or
something) ineligible in order to have some fun or — more often — to make a point.”* Most of the infa-
mous stories of dogs on the rolls fall into this category, including a recent incident in Washington State.'*
Most of the time, these forms are discovered and investigated by local officials before they make it onto the

rolls. There are no reports that we have discovered of votes actually cast in the names of such registrans.

The second type of allegation concerns “fraud” that is not actually fraud at all. This includes registration

forms submitted by eligible voters, but with errors or omissions.!"!

Such mistakes are relatively common,
but do not represent fraud. Similarly, there are many jurisdictions in which the registration rolls are inflated
with the names of eligible voters who have moved or died or otherwise become ineligible.'? These lingering
entries also do not represent fraud; furthermore, as states build and improve the statewide voter registration
databases now required by federal law, it will become easier to remove ineligible voters from the rolls while

maintaining safeguards for eligible registrants.

‘The third type of allegation concerns registration drive workers, who may be paid for their time or on the

basis of how many forms they submit,'*

and who intentionally submit fraudulent forms. The allegations
may involve forms submitted in the names of fictional voters, as in the case of “Jive Turkey,”*** or with the
names of actual voters but a false address or a forged signature.'® Most of the cases of registration fraud
that are prosecuted fall into this category.'® If voter registration drives have enough time and are allowed
by law to review the forms submitted by their workers, they can often catch these forms and draw them to
the attention of local elections officials.!”” These forms actually deftaud the voter registration drives, which
compensate workers on the expectation that their time will be spent registering new and eligible citizens; the
worker herself is interested not in defrauding the government, but in getting credit for work she didn® do.™*®
When drives are able to flag these forms for elections officials, the forms are investigated, not processed, and
the worker can be investigated and prosecuted. There are no reports that we have discovered of votes actually
cast in the names of such registrants.

Finally, the fourth type of allegation involves individuals who change or manipulate the registration of an

eligible voter to frustrate her ability to vote.'® Like the deliberate destruction of forms," these incidents are
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rare and most often committed by partisan actors. Most states criminalize the intentional destruction of reg-
istration forms or fraudulent submission of forms. Like the allegations of fraud by election officials, these in-
cidents do not concetn allegations of fraud by individual voters, and we do not address them in detail here.

Exaggerated or unfounded allegations of voter fraud due to fraudulent registration forms include the
following:

. In Florida in 2005, a registration drive was alleged to be submitting thousands of fraudulent reg-
istration forms and withholding valid ones, with a box of 179 complete but unsubmitted forms
produced as evidence. The charges later proved groundless, and the disgruntled former worker
who produced the box was found 1o have defamed the drive. There are no reports of which we
are aware that any votes were cast using any fraudulent registration connected to the drive.'

. In Georgia in 2004, 3,000 allegedly fraudulent registration forms — with the same handwrit-
ing and with numerous errors ~ were submitted by a registration drive. Procedures apparently
meant to protect the forms from interference seemed to interfere with the group’s ability to
perform quality control on the forms that were submitted. There are no reports of which we are
aware that any votes were impropetly cast using the name of any fraudulent registration form."*

. In Missouri, in a departure from clear Department of Justice policy, four individuals were feder-
ally indicted on the eve of the 2006 election for alleged registration fraud in Kansas City. At least
1,492 other allegedly questionable voter registration forms were submitted to St. Louis, prompt-
ing the Board of Elections for the City of St. Louis to send misleading notices to a wide swath of
voters who had registered through the same group.” Yet the wrongdoers were an isolated few
registration workers, and despite the skepticism of some that registration fraud occurs only to let
ineligible people vote fraudulently, there are no reports of which we are aware that any votes were
cast using any fraudulent registration connected to the drive.!*

ALLEGATIONS OF VOTER FRAUD BY DOGS

Popular media seem especially drawn to allegations that dogs are voting. These stories have a compelling
“news of the bizarre” feel, and offer particular pleasure to punsters: “Prank Lands Vorer in the Doghouse,”!*
“Woman Registers Her Dog to Vote; Prosecutors Growl.”'* The fact, however, is that the voter rolls have not
been overrun by canines. We are aware of only nine specific reports of dogs found on the voter rolls, indlud-
ing the registration card of “Ritzy Mekler” made infamous by Senator Kit Bond of Missouri.'”

At least six of the nine canine registrants were placed on the rolls by individuals trying to make a point about
the fact that it is possible, if one risks prosecution, to place a dog on the voter rolls.'®® Which is to say, if
people no longer registered dogs to show that dogs are on the rolls, dogs would no longer be on the rolls.

‘We are aware of only two cases — ever — involving ballots actually submitted in the name of a dog: the bal-
lots cast by “Duncan MacDonald” in 2006 and 2007 (but labeled “VOID” and signed with a paw print),'?®
and the ballot cast by “Raku Bowman” in 2003 in the Grass Roots Venice Neighborhood Council elections
in Venice, California.'®® Only Bowman’s vote ~— in a local election run by volunteers, rather than state or
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federal election officials — was counted. Moreover, in order to cast these votes, both owners had to go to
significant lengths: swear falsely on a voter registration form, forge a signature there, forge proof of identiry,
swear falsely again on the absentee ballot request form, forge a signature there, swear falsely again on the
absentee ballot envelope itself, and forge a signature there. In an election for federal candidates, that could
subject a defendant to up to thirty years in prison on federal charges alone.

ALLEGATIONS OF VOTE-BUYING

We also briefly mention allegations of vote-buying, which are often lumped together with “voter fraud,”
though they do not usually involve allegations that the voters in question are ineligible. Instead, these inci-
dents involve illegal agreements by eligible citizens to buy or sell their votes.

Vote-buying schemes may involve agreements to buy or sell votes fot particular candidates, or they may
simply involve payments for voting — candidate unspecified — in get-out-the-vote efforts rargeted at com-
munities thought more likely to support a particulat candidate.'’ Usually, the monerary value of the reward
is fairly small: a small amount of cash, for example, or cigarettes, or food. And in virtally every case, a
candidate or campaign staff are directly and centrally involved in brokering the illegal deal,

We mention such schemes specifically because they #o still occur,* and are often used to buttress claims
that widespread fraud infects the election system.!s* However, for most purposes, it is necessary to distin-
guish vote-buying from the voter fraud that more rypically captures the attention of the public. Because the
individuals involved in vote-buying schemes are almost always citizens who are eligible 10 vorte, vote-buying
cannot possibly be addressed by most of the remedies proposed to confront voter fraud: photo identification
rules, restrictions on registration, and the like. In supporting the need for policies that address alleged fraud

by ineligible voters, then, it is misleading to include vote-buying in the list of wrongdoing.

ALLEGATIONS OF FRAUD BY ELECTION OFFICIALS

Similarly, reporters and analysts should be wary of attempts to bootstrap fraud by election officials or other
insiders into compendiums of alleged “voter fraud.” Election fraud by insiders has been an issue since Sena-
tors wore togas. Sadly, there are still occasional reports of wrongdoing by those who are employed to safe-
guard the process. For example, in 2004, election judge Leander Brooks was convicted of casting at least
twenty ballots in others’ names in 2002 in East St. Louis, Illinois; his cousin Michael Collins, a former city
councilman, had been convicted of registering acquaintances from ourside his precinct to vote fraudulently
from a neighbor’s address in 1995.'%4

Like the allegations of vote-buying above, fraud by election officials should be condemned, and documented
acts of such fraud should be prosecuted. But also like the allegations above, such incidents should be clearly
distinguished from voter fraud. Most remedies aimed at preventing alleged fraud by ineligible voters depend
on honest enforcement of the law by election officials. Conversely, if as above, election officials are willing to

pervert the law, policies aimed at policing vorters will not be able to stop insiders from corrupting the system.
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Allegations of widespread fraud by malevolent vorers are easy to make, but often prove to be inaccurare. The
Brennan Center has analyzed public materials in some of the areas branded as notorious clection fraud “hot

spots,” finding thar various election irregularities led to inflated claims of widespread fraud.

In many of these cases, proposals to require restrictive identification documents of voters at the polls were
under debate at the time of the election ~- or were proposed as a result. The cries of “voter fraud” were often
used to support the call for restrictive 1D,

We examined each of the allegations of fraud by voters o uncover the truth behind the assertions. Further
case studies are available at our website devoted to the topic, www.truthaboutfraud.org.

In some ways, the recent hunt for voter fraud began in Missouri in the 2000 election, the
crucible that proved formative for Attorney General John Asheroft and Senator Kit Bond,
among others. Yet despite all the frenzy, the allegations vielded only six substantiated cases
of Missouri votes cast by ineligible voters, knowingly or unknowingly, except for those
votes permitted by court order. The six cases were double vores by four vorers—rtwo across
state lines and two within Missouri-—amounting to an overall rate of 0.0003%. None of
these problems could have been resolved by requiring photo ID ac the polls.

Just before the 2005 election, partisan actors attempred 1o probe the accuracy of New

Jersey’s voter rolls by comparing election records for 2004 with death records and with the
rolls of other states. The allegations yielded only eight substantiated cases of individuals
knowingly casting invalid votes that counted——eight voters who voted rwice. Given the
number of votes cast in these elections, this amounts to a rate of 0.0004%. None of these
problems could have been resolved by requiring photo ID at the polls.

The 2004 election was hotly contested in Wisconsin, and varicus irregularities led ro in-
flated claims of widespread fraud. The allegations yielded only seven substantiated cases
of individuals knowingly casting invalid votes that counted—all persons with felony con-
victions, This amounts to a rate of 0.0025% within Milwaukee and 0.0002% within the
state as a whole. None of these problems could have been resolved by requiring phoro 1D
at the polls.




116

“The 2000 election was hotly contested in Missouri, and various irregularities led to inflated claims of wide-
spread fraud. Many of these fraud claims were later used o support the call for restrictive 1D requirements.
We examined each of the allegations of fraud by individual voters —— the only sort thar ID could possibly

address ~ 1o uncover the truth hehind the assertions,

THE ALLEGATIONS:

da 9 individuals listed as voting in St. Louis City wete registered from addresses alleged 1o be

CREREY F

s office

vacant lots, Further investigation found that properties that were wrongly classified by the ciry assess
as vacant in fact contained legitimare residences. Only 14 voters were found to be listed as registered from va-
cant lots, at least one of whom was apparently victim of 2 typographical error, and three more of whom moved

within St. Louis City and may not have been required to re-register with a new address before voting.'®

14 addresses in St, Louls City were allegedly “drop sites” where fraudulent registrations might have been pro-
cessed. ™ “The 14 afleged “drop sites” in St. Louls Clry were addresses that were determined to be locadons

other than apartment buildings, nursing homes, or recognizable group homes where more than eight people

were registered at each location. Seven of these addresses were actually visited by reporters, and all seven visits

revealed that more than eight people properly lived at the address noted. '

by 62 individuals listed as voting in St. Louis City and County matched the name,
darte of birth, and Social Security number of individuals listed on federal court records of felony conviction,
and 52 individuals listed as voting in St. Louis County matched the name and date of birth of individuals
listed on county records of felony conviction. It is not clear whether there was any overlap berween the list
of 62 and the list of 32, nor Is it clear whether any of the individuals had had their rights testored before the
clection. We are not aware of any public reported analysis of poll records to determine whether individuals
listed as voting actually voted and were not listed as voting due to a clerical error or mistakenly listed instead

B3

me name and birthdags !

of an eligible vorer with the

23 individuals listed as voting on the voter rolls maintained by St. Louis City and County
matched the name, date ofbirth, and Social Security number of another individual listed asvoting; 45 individuals
matched the name and date of birth of another voter. We are notaware of any public reported analysis of these
poll records to determine whethe

ndividuals listed as voting actually vored twice and were not listed as voting

due vo a clerical error or mistakenly confused with another eligible vorer with the same name and birthdare.'®
? &

Based on a computer match of names and dates of birth on voter rolls, 130 individuals from St. Louis
- presumably induding the individuals above —— were listed as voting twice in 2000 or 2002, and 150 other
¥ B g
individuals from across the rest of the state were alleged to have either voted rwice within the state or once in
&
Kansas

and once in Missouri. The same analysis owledged that the “computer files contain many errors

that show people voting wheo did not actually vote.”" OF 18 Kansas C

y cases that reporters followed up, 13

were shown o result from clerical errors, 2 were uncertain, and 3 appeared to show double voting in Missourt

and Kansas — 2 in 2000 and 1 in 2002, {Ar least rwo of these were convicted in federal court) One other

case of double voring within Missouri in 2000, and one in 2002, were substantiated using poll records.
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Dead voters: 14 votes in St. Louis City and County were cast in the names of allegedly dead people, basec
on a computer match of names, dates of birth, and Social Security numbers on the voting rolls against in-
formation in Department of Health records.”’? It is not clear whether any of these individuals died after the
election, We are not aware of any public reported analysis of poll records to determine whether individuals

listed as voting actually voted and were not listed as voting due to a clerical error.'”

ADDITIONAL ALLEGATIONS OF IRREGULARITIES UNCONNECTED TO INDIVIDUAL
VOTER FRAUD:

“Inactive” pusge: In St. Louis, approximately 49,589 eligible voters were removed from the active voter rolls
and placed on an “inactive list” after postcards allegedly sent to them were returned as undeliverable. At
many polling places, the “inactive lists” were not made available, and these voters were allegedly unlawfully
instructed that they could not vote at their regular precinct, bur instead had to travel to the central city office
1o wait on lengthy lines to affirm their registered status, and then return to their original polling places to
vote. Some voters were still on line at the central office when the polls closed, and were not able to return
to their polling places to vote.'”

Polling place time: In St. Louis, the polls were kept open by court otder until 7:45pm, 45 minutes past the
original closing time. The lead plaintiff requesting this order was allegedly deceased, although later review
showed that the plaintiffs name had been typed with an incorrect middle initial; the legal filings also stated
that this plaintiff had been unable 1o vote when he had in fact voted. The effort to keep the polls open was
alleged to have been conceived before Election Day. The delayed closing time allowed at least 100 voters to
vote who otherwise would have arrived at the polls too late to cast a vote.'”

Courtorder: Atleast 342 voters in St. Louis City and 891 voters in St. Louis County were allegedly improp-
erly granted a court order allowing them to vote. The effort to seek court orders was also alleged to have been
conceived before Election Day. Most of these voters allegedly gave insufficient reasons for obraining a court
order, although the report arriving ar this conclusion stated an inaccurately high threshold for obrtaining a
court order.™ 143 of these voters allegedly had not been registered by the vorer registration deadline; it is
not clear if any of the other voters were ineligible to vote.’”

Improper clection judges: 45 election judges in St. Louis City allegedly not registered to vote were later
found to be validly registered; all were thought invalid because of typographical errors.!”

Inflaced vorer rolls: St. Louis City had more names registered on the voting rolls than the voting-age popula-
tion of the city, and 24,000 names were also listed as registered elsewhere in Missouri.'”

Chain of custody: Ballot boxes were allegedly left unattended at 29 precinces. ™
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THE RATE OF SUBSTANTIATED VOTER FRAUD:

The allegarions of fraud related to the 2000 general election, in which 124,752 votes were cast in St. Louis
Ciry, 497,577 votes were cast in St. Louis County, and 2,361,586 votes were cast in all of Missouri.'*!

There were 6 substantiated cases of Missouri votes cast by ineligible voters, knowingly or unknowingly, ex-
cept for those votes permirted by court order. These six cases were double votes by four voters — two across
state lines and two within Missouri. This amounts to a rate of 0.0003%. None of these problems could have
been resolved by requiring photo 1D at the polls.

Even given allegations that were nnsubstantiated, the rate of possible fraud remains low. The analysis
above lays out the allegations, reasons to question each, and the facts that we now know. Bur assum-
ing that all 278 of the remaining questionable allegations—including 14 voters with allegedly inval-
id addresses, 114 allegedly incligible persons with felony convictions, 68 allegedly double voters (at two
votes apiece}, and 14 votes in the names of allegedly deceased individuals—in fact represent ineligible
votes, that would amount 1o a rate of 0.045% within St. Louis City and County and 0.012% within
the state as a whole. If all 14 votes in the names of allegedly deceased individuals in fact proved fraud-
ulent and were cast in person, these votes—0.002% within St. Louis City and County and 0.0006%
within the state as a whole—might possibly have been resolved by requiring photo ID at the polls.

Note: this analysis does not include 228 unsubstantiated cases of alleged double voting across the state re-
ported by the Kansas City Star, because they did not distinguish berween votes cast in 2000 and 2002. In the
2002 general election, 1,877,620 votes were cast in Missouri,'®

COVERAGE BY EXISTING LAw:

Proper implementation of the federal Help America Vote Act (HAVA), which was passed after (and to some
extent, because of) the 2000 election, would have addressed most of these allegations. HAVA requires states
to create statewide electronic voter registration lists with each eligible vorer listed uniquely ro remove dupli-
cate registrations, and to coordinate those computerized lists with agency records on death and conviction in
order to remove ineligible voters. Although the obligation to maintain these cleaned lists predated HAVA,
the compurerized registration rolls — if implemented with suitable cantrols for accuracy — offer a new and
efficient means to do so statewide. Like most states, Missouri did not have a statewide computerized data-
base up and running in 2000, but now that it does, the database should allow the state to sharply reduce even

the small number of alleged invalid votes due to allegedly improper registrations.
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NEW JERSEY

Just before the 2005 elections, partisan actors attempted to probe the accuracy of New Jersey’s voter rolls
by comparing them with death records and with the rolls of other states. The reports led to inflated claims
of widespread fraud in the 2004 election, of the sort commonly used to support restrictive identification
requirements for voters at the polls. We examined each of the allegations of fraud by individual voters—the
only sort that ID could possibly address—to uncover the truth behind the assertions.

THE ALLEGATIONS:

Dead voters: 4,755 votes were alleged to have been cast in the names of dead voters in 2004, based on an
attempt to match the first and last name and date of birth from voting records to death records.'** No follow-
up investigation appears to have heen published on the number of votes actually cast in the names of dead
voters in 2004, if any. None of the allegedly dead voters actually voted in 2005,

Double vorers: 4,397 individuals allegedly voted twice in New Jersey, and 6,572 individuals allegedly voted
both in New Jersey and in either New York, Pennsylvania, Florida, North Carolina, or South Carolina, based
on an attemnpt to match the first and last name and date of birth from one set of voting records to another.!ss
Analysis of the list of alleged double voters within New Jersey showed that 2,305 of the entries had different
middle names or suffixes, or an error in the date of birth. ' Dara errors in Middlesex county, and the statisti-
cal likelihood of finding two different individuals with the same name and birthdate, call into question much
of the remainder of the list."” Ultimately, the existence of eight double voters was substantiated through
original signatures on poll book materials.’®

THE RATE OF SUBSTANTIATED VOTER FRAUD:

‘The allegations of fraud related to the 2004 general election, in which 3,611,691 votes were cast in New

Jersey.'®?

There were eight substantiated cases of individuals knowingly casting invalid votes—eight vaters voting

twice. This amounts to a rate of 0.0004%. None of these problems could have been resolved by requiring
photo ID at the polls.

Even given allegations that were unsubstantiated, the rate of possible fraud remains low. The analysis above
lays out the allegations, reasons to question each, and the facts that we know. But assuming thac all 13,419
of the remaining cascs in fact involved voter fraud—which is highly unlikely, given the methodological errors
revealed in the study of double-voting—that would amount to a rate of 0.61%.
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COVERAGE BY EXISTING LAW:

The federal Help America Vote Act (HAVA) requires states 1o create statewide electronic voter registration
lists, and to coordinate those compurerized lists with agency records on death in order to remove ineligible
voters. Although the obligation to remove deceased voters from the rolls predated HAVA, the computerized
registration rolls — if implemented with suitable controls for accuracy—offer a new and efficient means to
do so statewide. Like maost states, New Jersey did not have a HAVA-ready statewide database up and running
in 2004, but once it does, the darabase should allow the state both to eliminate duplicate registrations within

the state and to cut down on the number of deceased citizens who are still on the rolls.
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The 2004 election was hotly contested in Wisconsin, and various irregularities led to inflated claims of wide-
spread fraud. At the same time, Wisconsin citizens were debating a proposal to require restrictive idenrifica-
tion of each voter at the polls, and the fraud claims were used to support the call for ID. We examined cach

of the allegations of fraud by individual voters—the only sort that 1D could possibly addre

~—F0 URCOVEY

the trurh behind the assertions,

THE ALLEGATIONS:

Invealid ad Based on an atremypt to march vorer roll entries to the U.S, Postal Service’s database of

street addre ,180 people in Milwaukee were alleged to have registered from invalid addresses. Of

these, 31,500 listed accuraze street addresses, but had problems with an apartment number, Further re-

view of the remaining allegedly invalid addresses revealed cases in which the fist was corrupred; digits were
dropped on some entries, making otherwise valid addresses appear fictitious. This review also showed typos
turning valid addresses into invalid ones. Though reporters following up on the story could not locate 68
Elec-

on ultimarely threw out a challenge lodged o 5,619 of the entries, citing tnsufficient evidence

listed addresses, at least 400 addresses were affirmadively proven to be valid. The bipartisan Milwauke:

tion Comm

that the registrations were invalid. Still, poll workers were specifically instructed to ask challenged voters for

proof of residency, so ever

soter on the list of 5,619 should have been asked for proof of proper residency. ™™

1,242 Milwaukee votes were cast from allegedly invalid addresses, based on another compurerized march;
this match paired voter rolls with U.S. Postal Service and Ciry of Milwaukee property lists, with spot checks
of 40 specific addresses.”” A sample of 300 of the entries showed that about 20% of the invalid adcresses
were attributed to data entry errors (e.g,, “3130 S, 15 Place” became “3130 8. 15" Sc.,” and “S. 68" St
became “S. 63 St

valid residences after an individual spot-check. Furthermore, 75% of these votes were from Election Day

At least two other addresses ostensibly deemed business locations were found 1o be

registrants, who were required to show proof of residence ar the polls.’

; s: In Milwaukee, 10,921 voter registration cards from Election Day voters were alleg-
edly unable to be processed. This allegation turned out 1o be an error; in fact, 1,305 Elecsion Day registration
cards fi

but vorers had to show both proof of name and proof of residence tw register on Election Day. 236 cards had

n Milwaukee could not be processed. 548 of these listed no address, and 48 cards listed no name,

missing or incomplete dates of birth, 28 had no signature, 141 listed addresses outside of the ciry limirs, and
23 were deemed illegible, 155 cards were not processed because they had not been given a voter number by
the city. It is unclear why the remaining 126 cards could not be processed.'

3,600 address verificarion cards mailed using information entered from these Election Day registrations were

returned as allegedly undeliverable. " We are not aware of any further public investigation of these cards, '

2,200 address vesification cards from ourside of Milwaukee, mailed using information entered from Election

Day registrations, were also returned as allegedly undeliverable.™® 313 of these were from Racine: 207 were
revurned because the vorer moved afrer the election, and at least 24 addresses were entered incorrectly by

election workers.'"™ Of the 1,887 returned addee

verifications of Election Day registrations from elsewhere

around the state, 1,198 were returned because the voter moved after the election or was temporarily absent
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when the card arrived; 610 showed a valid address bur the individual could not be found there; 36 had an
incorrect street number; 2 had an incorrect street name; 9 had a missing apartment number; 9 were sent to

an address with no mailbox; 2 were sent to vacant addresses; and 21 were returned for some other reason.'®

Ineligible by conviction: The organizers of one pre-election jailhouse absentee ballot drive conducted a records
check on 400 inmates who had signed up, found 18 ineligible, and alerted election officials; no votes were cast

by these ineligible persons.'

376 individuals allegedly rendered ineligible by felony conviction cast ballots, based on an attempt to match
voter rolls and information from the Department of Corrections.™® 96individuals listed as voting in Milwaukee
matched name, address, and birthdate against Department of Correction records, and 182 individuals listed as
voting matched only nameand address. At least one appears to have been erroneously listed as voring; he is listed
asvoting but claims that he did not, while his wife is not listed as voting, butdid casta ballot. Another 98 people
listed as voting elsewhere around the state matched name, address, and birthdare against Department of Correc-

tion records, but at least 7 were convicted after the election, and were eligible at the time they cast their balior.®

13 voters have been formally chargéd with fraudulently voting while ineligible; of these, 7 have been convict-
ed, 1 voter was acquitted, 1 case was dismissed upon evidence that the voter was eligible when voting, 2 cases
were dismissed for other reasons, and 2 cases were dismissed despite evidence that the voter was ineligible. In
one of the latter cases, the voter provided his Department of Corrections identification card at the polls, which
had “OFFENDER” printed in bold lettets actoss the face, but was not told that he was ineligible to vote.”®

3 others were documented as voting while ineligible but have not been charged. An additional voter docu-
mented as ineligible was found in 2006.2%

Deuble voters: Acomputer glitchin Milwaukee caused atleast 314 voterswho te-registered beforeoron Election
204

Dayrobelisted twiceontherolls, withanotation of votingnextto eachlisting. Eachwasgivenonlyasingleballot.
83 peopleallegedly voted twice; 14 allegedly voted both absentee and in person, 9 allegedly voted in Milwaukee
and other cities, 59 allegedly voted twice in Milwaukee, and 1 allegedly vored twice in Madison.?® Of the 59
voters alleged to have voted twice in Milwaukee, most registered twice but voted only once. 51 were cleared by
investigators, ] wasacquitted at trial, 1 received noverdiceat trial, and 1 was found incompetent to ssand trial, Fi-

nally, another voter named Gloria Bell believes that she was confused with awoman named Gloria Bell-Piphus.?®

Of the 9 voters alleged to have voted both in Milwaukee and in another city, all 9 were cleared of wrong-
doing: dlerical and scanning errors by poll workers accounted for 6 of the voters, 2 were fathers and sons
alleged to be the same person, and 1 had a different middle name and birthdate from his alleged double.

Of the 14 voters alleged to have voted both absentee and in person, in ar least 12 cases, after comparing
absentee records to poll records, the absentee ballot was not counted.*”

Dicad voters: 4 votes were cast in the names of allegedly dead people.?® These were all absentee ballots, cast
by individuals who died within two weeks of the elecrion; ir is not clear whether the ballots were cast before
the individuals died.?”
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Impersonation: 1 vote was allegedly cast in the name of an individual who did not vote *'® Further investiga-

2

tion of the alleged vore cast in the name of another was determined to be a clerical error by a poll worker.
Fictitious voters: 2 votes were allegedly cast in the name of an individual who could not be verified as an
actual individual** These votes were cast in the name of Marquis E. Murff, who could not be verified by a
reporter as an actual individual. We are not aware of any further public investigation.?

Underage voter: One ballot was cast by a 17-year-old voter, using his real birthdate 2"

Noncitizen: One columnist reported that a ballot was allegedly cast by a Canadian legal permanent resident.

We are not aware of any further public investigation.?"”

Faulry registration: Four individuals allegedly submitted false voter registration applicarions.?'¢ 2 Milwaukee
residents were convicted for submitting false voter registration applications; 1 person alleged to have super-
vised two others who turned in false forms was also convicted, but that conviction was overturned. The trial
of one other individual accused of submitting false registration applications is still pending. No votes were
alleged to have been cast under these registrations.?'”

ADDITIONAL ALLEGATIONS OF IRREGULARITIES UNCONNECTED TO INDIVIDUAL
VOTER FRAUD:

“Extra” ballots: In Milwaukee, there were allegedly 8,300 more ballots cast than individuals processed as

voting; the gap was later narrowed to 4,609, The discrepancy was later artributed to administrative error in

reconciling poll book logs with ballots, and at least one typographical error in reporting results. 2!

Election Dray interference: In Milwaukee, tires on 20 get-out-the-vote vans were allegedly slashed.?!?
Uncounted ballots: 238 valid absentee ballots from Milwaukee were counted late.?

Uncounted votes: 600 valid votes were allegedly not counted in Medford due to a computer error.?!

Unprocessed registration cards: Eight boxes of valid registration cards were allegedly not processed in order

to put voters on the rolls by the time individuals arrived ar the polls.??

THE RATE OF SUBSTANTIATED VOTER FRAUD:

The allegations of voter fraud refated to the 2004 general elections, in which 277,565 votes were cast in
Milwaukee, and 2,997,007 votes were cast in all of Wisconsin.??

There were 7 substantiated cases of individuals knowingly casting invalid votes—all persons with felony con-
victions. This aniounts to a rate of 0.0025% within Milwaukee and 0.0002% within the state as a whole.
None of these problems could have been resolved by requiring photo ID ar the polls.
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There were 11 substantiated cases of votes cast by ineligible Milwaukee vorers—all persons with felony convictions. There
are 8 substantiated cases of votes cast by ineligible voters from other parts of the state — 2 persons with felony convictions,
1 foreign national, 1 17-year-old voter, and 4 absentee ballots cast by deceased voters. That amounts to a rate of 0.004%
within Milwaukee and 0,0006% in the state as a whole. None of these problems could have been resolved by requiring

photo 1D ar the polls.

Even given allegations that were unsubstantiated, the rate of possible fraud remains low. The analysis above lays our the
allegations, reasons to question each, and the facts that we now know. But assuming that all 6,877 of the remaining ques-
tionable allegations—including 1,150 voter registration cards not processed, 5,356 allegedly Aawed addresses, 353 other
allegedly ineligible persons with convictions, 8 allegedly double voters (for a total of 16 votes), and 2 votes from the alleg-
edly fictitious individual—in fact represent ineligible votes, that would amount to a rate of 2.2% within Milwaukee and
0.2% within the state as a whole. None of these votes could have been resolved by requiring photo ID ar the polls.

COVERAGE BY EXISTING LAw:

‘The vast majority of these allegations would have been addressed by adequate implementation of existing law. Elections
officials should have been able to correct incomplete or illegible registration cards on site; the requirement of proof of resi-
dence for Election Day registrants should have caught invalid addresses on Election Day. Addresses of voters registering
before Election Day could have been carefully investigated before Election Day — by an investigation more thorough than
a computer match, and attuned to the possibility of data entry errors. If the investigation revealed questions, as occurred
here, the questioned voters could have been validly challenged by election officials, and asked to verify their residence; if
an investigation revealed fraud rather than error or a valid change of residence, the case could be referred for prosecutorial
follow-through. Similarly, as occurred here, ahsentee ballots should have been matched against poll records to determine
if a duplicate had been cast.

Proper implementation of the federal Help America Vote Act (HAVA) would have addressed most of the remaining allega-
tions. HAVA requires states to create statewide electronic voter registration lists with each eligible voter listed uniquely to
remove duplicate registrations, and to coordinate those computerized lists with agency records on death and conviction in
order to remove ineligible voters. Although the obligation to maintain these cleaned lists predated HAVA, the computer-
ized registration rolls — if implemented with suitable controls for accuracy — offet a new and efficient means to do so
statewide. Like most states, Wisconsin did not have a HAVA-ready statewide database up and running in 2004, but once it
does, the database should allow the state to sharply reduce even the small number of alleged invalid votes due to allegedly
improper registrations.
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“in a manner that provides the same

opportunity for

Anchudin

and participation r privacy and independence

for other voters.™ In other words, as jurisdictions purchase new technologies

they

designed to faciiiwte votlng in a range of arcas st ensure that new sys-

terns provide people with disabilities with an

porience that mirvors the experi-
ence of other voters,

ietio

This report is designed o belp state and local jusi s improve the ace

bility of their voting systems, We have not conducted any divect accessibility tosi-

ing of existent wechnologies, Rather, we set forth a set of erit

al queestions for

clection officia st use when @ erus, indi-

ailable voting sy

cate whether vendors have provided any standard or custom features designed 1o

answer these acces

ihility concerns, and offor an evaluation of cach avchitectun

tinitations in providing an accesstble voling experience to all vou

1N

The report thus provides 2 Toundation of knowledge from which election officials

can begin 10 & 1 voung system's accessibility, The conclusions of this report

are not presented as a substitute for the evaluation and testing of a specific man-

ufacturer’s voting system to determine how accessible a system is fn conjunciion

with a particala;

diction’s election procedures and system configuration. We

urge election officials 1o include usability and aceessibility testing fu their product

ovaly

1 ProCess.
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There are many reasons [or election officials 1o be concerned about creating fully

hat such systems are long overdue:

g systems, Not Jeast of these

even today, millions of Americans cannot vowe independendy on seeret ballows

Tor this v

usin, 34 the ‘a’(llillg machines n thely prec SO, ANy of th 3¢ ciii-

zens have found votng 1o be ar

embarrassing, demeaning and time consuming”

experience.” It should surprise no one that the majority of such citz

ens do not

€

vore.”

sons for
Iy

owing segment of

tical ve

he addition to reasons of findamental fal

s, there are pra
ave accessible, Fiest, it s legs

ction officials to ensure that their s

t‘(\'mn‘(\d Second, disabled voters represent a very k

the population. Put plainly, no mater where thelr jurisdicdons are located, elec-

1 officials are Hkely 1o find that a significant porcentage of the citizens they

S5

serve are disabled, and the numbers of such chtizens will continue to grow fw the

for ble future,

Current accessibility s

andards in federal legislation
and an essentially private cortific
Ass

Election Assistance Commi

£i‘>mm"&y led by the National

of Sute i;m ton Dire { Vand now ove
ion ,“!z;\{ M This se

requirenients and iii«‘u‘ vole i state selection decisions.

i by the

fon stmmarizes those

sate and nde-
: for people with disabilives. Under the foderal Help

ed an explicit law requiving a pri

soungress has only recenly pi
pfﬂd('ﬂl \‘()HHQ‘ {?Xp(‘l‘“‘,

Amer Y at least one voulng system “equipped for individuals

clections held on
or afler January 1, 2006.° FIAVA requires that such vating systems:

with disabilities” must be used at each polling place for fedora

be acoessible {or mdmd\nlx m\h disabilities, including non-visual accessibility for the

at feast one diy

cally, every polling place shall have ot recording electron-

g systern or other voting systom equipped for Individuals with disabit-

* In addition, all voting systerns “purchased with funds made available under

HAVAL on or aller Januvary 1, 20077 wmust mect the statuie’s standard for dis-
iy HAVA also requives th
guage accessibility ag already n‘qmrf‘d by

tem provide alternative fan-
% of the Voung Rights Ace.™
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independent voting experience people with disabilities,

cemented a strong foundation for equal access 1o the polls Tor voters with disabil-
s Actof 1990

prohibit exclusion of the disabled

ies. The Americans with Disabilis yand the Rehabilitation
Act of 19

ms, oF ackivities, e

oM goverment SEIVIC

sding voung and clections, Tide 11 of the AT/

on of such i

that “no qualified mdividual with a disability shall, by re

be exclnded from participatdon in or be denied the henefits of the services, pro-

S

such entity.”

i of her or

otherwise gqualificd individual with a di
his

he subjected 1o d

sifity ... shall, solely by

disabifity, be exctuded from the participation in, be denied the benelits ¢
serimination under any program or activity veceiving Federal

s

J IR AN

financial as

Under both the ADA and the Rehabilitaton Act, Congress mandated promulga-

tion of hoplementing regulations. Federal regulations provide:

£y

. Fach facility ov part of a facility constracted by on
1

ity is readily accessible to

or for the use of a public entity shall be des

gned and

—onsiructe

behail ol

fnsuch wanner that the facility or part of e facd

and usable by individuals with disebilities, il the construction was come

renced after January 26, 1992,

v Fach facility or part of a facility aleered by, on behalf of, or for the

U3

use of a public entity In & manner that allecs or could alfoet the vsability of

the factlity or part of the facility shall, to the maximum extent feasible, be
altered i such manner that the altered portdon of the faciliy Is readily aveos-
sible to and usable by individuals with disabilities, if the alteration was com-

, 1992

menced aftor |

naary 2

Yoting cauipment has been found to fall within e expansive definidon of “facit-

ity” contained i the regulations.” Accordingly, election officials must employ

means that make voting caui vment “readily aceessible to and usable by individ-
5 ? :
wals with disabilitio: n

7 However, oxisting precedents do not re

sre ole ol

clals to provide voting equipment “that would enable disabled persons w vote in

a manmer that is comparable in every way with the voting rights enje

od by per-

silities.

sons without i " The next few vears will likely clari]

veguirements of both HAVA and these carlior statutes with respect o the acces-

as courts hear challenges to the various choices made

sibility of voting systen
¥

by electons officials acrass the country.
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The Access Board is a federal agency
committed to promulgating accessi-
hie design,

tem design. Tn 2009, the Federal Elect

ms Comig

sddards

i

on with the United S Aceess Board dssued a ser of rechnical s

and recommendations called the 2002 Voluntary Systom Standards

The “Accessibiliny” provisions of the VS8 were divided into two

tw all voung cms and the

‘DR

requirements that address the appropriate he

categories: those that apply se. that apply onl

divect record

1 clectrond votng systems, The “Commeon Sianda

seotion { by includes s

the votlng svstern, the maximum distance the vater should have 10 reach 1o he

able to use the system, and the accessibility of the controls to the voten ™

cotion {

The "DRE Standardy

voting systems that can be summa

r hor own 2

: the D

The voter shall not have © bring in t

order to vote privately and effectively G systom.

The system shall provide an audio output thae accursiely compmmicates the

complete content of the ballor and strections
I

I SUPPOTS Write-in voung:
1 £

the voter o edit, review, and confirm his or her ionis: allows the

voter to reguest repetition of information; supports the use of external head-

phones; and provides adjustable volume controls,

When a system uses

a telephone-style handset to provide andio information,

it shoudd provide 2 w

assistive dovices used by people who

ave hard of hearing.

‘he sysem shanld avold electromagnetic buerforence with assistive hearing

devices,

The system should allow for adjustments 1o be made 10 the displs

specifically the Image’s contrast ratio, colors, and size of text.

% 1 the system uses a rouchsereer, it should also provide an alternative tactile
tnput option that will be casy 1 operate for individuals with imited motor

Hghrwelghe, medlely dis

rnible, recuiring
operable with one har

i the

it must alert the voter before time & up and allow the voter 1o have addition-

esponse rom the voter within a set period of time,

al e i necessa

I the system uses an andio cue to alert the voter of an error or confivmation,

it must also provide a visual cue for voters o accommodate voters with hear

g

ko]

NP,
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metric tech-

hiological charace

nology that requires the voter to have cert sties, a seo-

onds

v omeans ol voter anthenteation must be made avaitable,

-
{

03, the BEAC iss
2005 Voluniary Vouing

U{\(}{ A new sel o i!dl!(i?if
FVVEG™

sh ceriain sia

In Decemnber ¢ for voting systerns, the

Svystem Guidelines
2007 VES and pu

all,” rather ¢

These guidelines reallivm

ndards a step further by

criteria set forth in the

i andard an “should,” be followed. In addiion,

isting that a
the VVSGs requiremenis apply to all voting systems, not just DREs, and estab-

sility feature, The most

sh detailed parameters for cach recommended ace

GHIGIER

it lp(')ﬂ AL VEW S

Machines shall be capable of displaying text in at least two {ont size

millimeters, and (&) 6.3-9

ws are preferabl

stviizod fonis”

Al machines must be capable of yrast

cisplay with a ratio of at least &

Arry buttons and controls on 8 voting system must be discernible by both

shape and colon,

fe tnterface that rephicates a standard

Machix

must provide an audi

ra

sual ballot and allows voters 10 access the full range of features and cay

biltties m a standard visual ballot. In addiion allow a voter

SIS s

pat e resume an audio presentation and w rewind the presentation 1o a
previous co "

Default volume level for machines should be set between 40 and 50 dB.

Voters should b

able w adjust volume up o & maximum level of 100 dB m

increments no greater than 10 dB® Tn additon, machines must be pro-

varned 1o allow voters to vary t

rwed of an awdio presentation

Voters should be able to watch and Hsten to a ballot at the same time

For optical scan systoms, “H soters normally feed thelr own optical scan bal-

a0 a readen blind voters

ol

lots should also be able 1o do so.

DISABILITY DEMOGRAPHICS

Alarge proportion of the voting-age population would benefit from a voting sys-

tem accessible o people with disabilities. According o the 2000 Census, at least

44.5 million adult restdents of the United States and above) have some

ages 21

form of disabilien™ Morcover, beeause many disabifitics are associated with

advanced age, a rapidly aging population

nds to produce dramatic increases

i the number of voters with disabilities.™ 'The statistics n Table AT confirm the
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bilities and/or special lan-

ND LANGUAGE

Poopie over 18 wha Millions o‘ peaple
Have trouble seeing®! 19.1
Have trouble hearing 3 ) ] 30.8
Experience physical difficulty, including trouble

grasping or handfing smail objects® 83
Speak English less than “very well”3 » s
Live in "linguistically isolated households”® s

In addition, the aceessibility of voting systems affects not only those with porma-

nent disal 3

, but also the millions of voters with temporary disabilities or con-

s that would not formally be considered disabilities. For example, a voter
1 a broken arm who has Hmi

od wse of her hand, or who has forgotien his

sses and canmot vead small text, or who has minimal reading ski
me With

this fmpact inmind, the VVSG inchude many reguirements for alf voting

vote more castly and effectively as a result of more accessible votin it

OIS

cred Mac Y that increase ease of ace

ot just those consic s for people wha

are al

ady fully able w vote withow assistance.

At the same time, a voting system may provide accessibility to voters with vario

sabilitics, yet stll not be easy to use. For Instance, an avdic

vstom may provide
aceessibility to voters with vision Impairments, but 1 the system’s andio jack is
hidden on the back of the maching, 4

systern cannot be considered very usable.

Similarly, when creating voting sysiems for individuals with vision impairments,

comiderations o acce

ibility alone are not cnough. ¢

Mary Theolanos and
ibility,

sion users require miean that

Janice Redish have described with respect 1o website acee “the diversity of

ision needs and the 1

adaptations that low

there are no simple solutions to making web sites work for everyone.”™ For the
SHNE T

sons, it iy difficult o make voung systems that work for all voters with
vision impairments. Voting machines must cnable voters with vision impairments

Lo casily adjust the system o their parteuls

ar needs 1o take fufl advaniage of acces-

Aty features.”
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To assess the architectires, the Brennan Genter's team of

Herta drawn [from existing

consulting experts created aset of accessibility o

ACCeS

cnoral

hoth 1l sems and ¢

sibility guidelines fncludin

se specific o voun
wh as the VES 200

1LY as well as additional considerations

" Seetion 508 of the

information technology guideliy
Rehabilitation Act,™ and the VVSG
developed through team

cussions. These eriteria are posed as guostions that
can help election oflicials and ady
Elecuon Day:

CALES Compare Spi‘,(‘ﬂ!k 3}'5{(‘1’\\5 for use on

Next, through a combination of group discussions and onceon-one Interviows

with the authors, the team of consulting experts provided their impressions of

SVSIOINS snsidered not

sihility, which are reflected in this report. Exper

Stem

only how an individual leatsre might aflect accessibility, but also how a

works as a whole, Many voting s

tems are only accessible il jurisdictons imple-

ment certain procedures or modih ems in specific ways. In evaluating

dures are need-

e, the team considered whether certain modifications

ed to render an otherwise nace

ihle system accessible.

I addition, each system was first considered as & selicontdned product that did

natrequire the voter 1o bring her own special adaptive weehnology, If headsets are

s hea ol

needed o hear an andio vorsion of the ballot, for example, th

need to be provided at the polling pla

i order for that voting system to be con-
sicdered accessible without effort on the part of the voters. This assumption mir
m P84

rors the Aceess Board's definition of a “self-contained product”

of the Section 308 Stodard:

Selfrcontained p Al be usable by people with disabilities wit

schut, Per

st veguiring

an end-user to auach e technolo

o the

i

sonal headsets for pri-

vate Hstening are not assistive technolog

Boyond the most basic accessibility featires of a system, however, some obser

oS

believe dhat a voung system should allow a voter 1o use her own 2 ve technob

ogy, il desired {rg, by supplying standard ports to connect this equipment (o the

cm). Others have rais

o three arguments against such an approach,

some experts argue that voting svstems are intended to be sell~contained, and

voters should not he required o br
Se i}
for assistive technologv. Ar this time
stanchards {either the VES or VV(
SCCUTILY CONCErng

ccial eguipment to the polling pl

ond, very few tadustey ards presently govern the design of connections

ral

the only stand

wed jacks included In

b are audio jacks for personal headsets. Thivd,
xist abiont including ports 1o conmeet u

ertified cguipment e

1 the v

o,

a voting ks involved ininstalling the drivers or other software

needed w allow a

usually ive techmology to operate. Without attempting to

obve this debate, we a od the extent 10 which ea

S8 ch systern allows a voter ©

make use of personal assistive techuology 1o reduce barriers to access,
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ch of acc ed

Last, we offer an introduciory ibitity features curcently pro

by vendors and an analysis of how those fanwes might help ensure compliance

with our acce: To obtain this Information, we first culled infor-

ibilicy eriteri

mation from any available product information published by vendors, We then

conducted inftal telephone terviews with vendors and wsability experts on the

status and wiility of available foatures. Nexy, we sent cach vendor a written swm-

mary of all compiled research on thelr machines, Vendors commented upon

those reports, and their changes or comments are reflected here
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This chapter analyzes the following six voting system architectures:

“DRE™

Direet Recording Electronic

Preciner-Count Opaeal Scan (“POOS™

Ballot Marking Device (“BMD™

DRE with Voter-Verified Paper
Vote-by-Mail
Vote-by-Phone

The specific design of these sysems varies greatly with cach manufacturer’s mod-

els. With respect to the voters experience, however, the systems can be catwgo-
rized hased upon the primary medium through which the voter interacts with the

system to mark and cast the ballot, We consider the features of cach type of s

ce as fob

tem individually, but group the systems based on their primary fnter

fows:

i, Computer-Based Interface:

DRE

2. Paper-Based Interface:
PCOS

Vaote-by-Mail

Hybrid Interface:
BMD
DRE w/ WVPT

asedd Interts

t. Telephone-

Vote-by-Phone
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s provide greater acoe
A elis
stems allows voiers o

cd systems. /

bility 1o all disabled vote

than do paper-b ussed in greater

detail below, the floxibility inherent in computer-based s

choose and mix foatures, a capacity that dynarmically Increases accessibilley for

voters with disabilitic

L In pardeelar computer-based systems facilitate voung for

¢ N

people with visual Impairments: The size of L can, for example, be electroni-

1 be set at a high contrast that clartfies and

et

cally enlarged. Display screens

craboldens words and tmages. Computer-based systems can provide audia ver-

ns of fnstructions for voting and of the ballot juell, Other voters

in also reap

i

SIS
the benefits of computer-based ms. Voters who ave not comfortable reading

English can choose to read or hear their ballots instantly in a different language.
Voters with limited motor capacity need not handle paper or pencil. Ofien, vot-

ers with disabilities can access these features and vote on their own without the

assistance of a poll worker or personal aide.

Computer-hased systerms permit voters 1 use a range of visual, auditory, and tac-

tle options simuliancously. For cxample, a voter who cannot read well may

choose w0 hear mstractons read out loud, but can retain the ability o select a can-

dicate visually from the sereen based on her recognition of a ¢
Drafiers of the VVSG hav
fashion and include a requirement that accessible syste

ndidate’s name.

recognized the potential of mixing modes in this

ms allow visual and audio

streams 10 be used simulianeoushe™ 1 d based s

tgned 1o do 5o, computer Fstems

can [l this requirement with relative case.

Despite th

se considerable advantages, computer-based systems can present cer-

tain barric creens ollen

for people with disabilities. Navigadon of computer

ation - a wuch-

requires that voters use controls that require hand-cye coordir

atly,
;

1§

serecn of 2 mouse - 1o seleet thelr chole

To operate these controls succes

voters must have the visual facility (o see 8 Cursor move across a screen or Lo d

o

tinguish between virtual butions on a display and the complementary motor-cons

ol neCessaTy to move a monse or press distant areas on a touch-screen.

The most popular computer-based DRE crng alveady provide an auxiliary

control pad for voters with visual or mebility and coordination impairments. In

theory, voters van dis

cern cach part of these anxiliary controls using only their

sense of wuch, The controls” wiility varies from machine to machine. Designers

can vary the shape of cach control mechanism 1o allow voters to disoriminate

can activate such controls with

between controls without looking at them. Voter:
rinimal force and without fine motor control. Morcover, a button similar to a

computer tab key can allow voters to click their cursor between one selection angd

another without having w© move a mouse or wuch a sereen.
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tions should be copsidered in a

The following quc

vility of

(‘(7{12})1}1(‘1’4’% sodd \'Uiiﬂg SYSEOIST

8

The answer

5 this question depend on the ease with which a vorer or poll work-
t the be

or can: (@) ad) e or rotate the sereen, or

1 of the computer screen,

AT 80 L}'i'd‘t a voler can

(¢} remove the screen and input controls from a wabletop surl

hold the system in her lap and cven vote outside the pollin
7 LS ¥

DREs fall into two categories; Cortain systems, including Avante’s Vote Tralkken”

Sequoia’s AVE Edge,® and Accupoll’s Voting S HO00.M sit stationary on a

wable or stand, Voie

cannot readily adj

sle (o voters in wheelchai

machines are only ac it” precinets set some sur-

of these

au Jower heights before polls open. stems, inchydin

Sequola’s AV Edge™ also address helght concerns by allowing thelr sereens 1o

¥ machines and the

il upward and downward, With the excepuon of Avanie

systems once manufactured by Accupoll,™ such systems are sulliciendy ports

for a poll worker tw set them up curbs

Other systems, such as Hant Inte s eRlate, ES&S, Inc ! and

Dichold's AccuVore-TAX unit,™ do not need to rest on a table. Th

IS Can

that the

be setup o provide a Hghuweight tablet (ranging from roughly 10-15 b

VOICT can {)Ié\{\“ on her

1y or other suitsble swrfhee. This portable module

includes the sereen and all of the nee atrols. These systems ave also

Although all computer-based systems could offer a range of malleable viewing
options, cach DRE model differs in the alernatves it provides for users with
vision inpairmenis, The VVSG requive that co

stems comply with cer-
tain requirements concerning the presentation and adjustabifity of visual outputs,

I
In pardeular the VVSG roquire that eortified sysioms provide an enhanced visu-

al display that includes a high-contrast presentation, a black-and-white di

3

»la}

option, and at {east two font size options of a minimuam size.”

Man ribed in the VVSG. DREs
produced by Sequeia,™ Dicbeld,” Hart Intercivie,” ES&S, and Accupoll’” have
high-contrast electronic image displays with a contrast ratio of 6:1 or greater.
DREs manufactured b " Sequoia,” and ES&S”
tronie display options that altow for either a black-and-white~

models have already met the requirernents pr

Avante, have ele

38

Accupoll

only display or a

color display that provides the voter with a means to adjust colors. These features

carr be made available o voters using machines made by Dichold™ and Hart
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but clections officials must ensure that they are incorporated in the

sign whan s initally developed.

DREs made by Accupoll® and Avante™ provide at Teast two font siz one with

i 3.0 and

tal lewers of at least 6.3 mm and one with eaplial leters of bet

a6

L0 mm - wsing 2 s
ia,” Hart fniere :
reguest that this foature be baplemented during inddal ballot design.

nflar font, Maodels produced by Dichold,

Als must

Sequota, can also vary font size, but offi

ms can allow voters o

Andio outputs can be adjusted fu four ways. First, sy

acdjust the volame of the andio playback. Tndeed, the VVSG roguire

Dichold,”™ Fart Intercivic,

do 507" DREs produced by Sequoia

Avante™ and Accupoll™ provide volume adj as a standard feature: vol-
od up W a maximum of 105 4B SPL and automatically v

stability

ume can be

unplifs

0 a default fevel after cach voter completes her ballot.

Second, auditor

s outputs can be recorded in either

sitdred o computer-syn-

thesized . Digitis peech i produced by recording anc or mwore human

vodees and then playing such recordings back through the computer’s dightal sys-

wm, This wpe of speech is reportedly casier o understand than synthesized

speceh, a rendering that can sound Jat and wnfamiliar’

Digitized speech s

Dichaold,™

alrcady available on DRI systems manulactured by Sequoia,
Hart Tnt and ES

(5

Accupol

Thivd, cevtain systems allow the voter to contrnl the vate of specch in the audio

outpat, as recommended i the VVSC accustomed 0 ter-

T People who

ry through an audio interface can “Hston faster™ and thus

entially lengthy voting process. This feature is available

i

and Dicholds™ DR

stoms, According to experts,

ssociated with

aw been sterns that us

stwed

S;)W‘,{‘h comirol hs

speoch. wver technologies are now available to allow digitally recorded

human speech 1o be play

ol ay different speeds without changing the tone or ere-

ating a high-pitched, chipmunk effoot

for instructions and for ballot selections «~ for

Finally, the use of different volces

ample, a candidate’s name — allows s

ome voters o expedite the voting proces

Voters accustomed o us ucio recordings so

audio interfaces can speed up

that they can skim toxt for breaks or keywords that indicate a new contest. In this

Way, vou nowith thelr ears” in the same manner that readers quickly scan

and review 2 page of text

This feature ¢

v be made available on svsteoms manafhctured by Avanie,™
Dichold,™

requested by election offi

Sequoia, ool Hart futereivic™ and ES&S™ but must be

als duori

ballot design.
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Voters who cannot see or e

alte

n of their ballots

(s allow voters 1o hear candidate

through an Audio Tacdlke Interface {ATIY
choiees via an audio ballot, rather than seoing them on a

splay screen, and w

make thelr cholees withont any cursor or wachesereen by using separate, 1actile-

ke
ernible contr

by clis

02 W8S
erated i the VVSG. The audio ballots were required 10 communicate
the complete conten

ontamed detatled criteria for audio ballots, all of which have

heen re

s of the ballot via a device allixed w an indus

try standard
connector of a 147 jack, provide instructions to the voter, enable the voter

revie

i that the edie
reflect her ntent, and allow the voter 1o reguest repetition of any information

woand edit her input, pause and resume the playback, ce

wided by the s L, those systems manufactured under the V8§ have

uced complaings of badly worded provapis, pootly recorded or poorly digh

1)
cech, and poor pavigation options, any of which can make an andio bal-
for difiendt o undersiand or follow™ Where possible, clection officia

s should
conchuct testing with voters with visual disabilities 1o asse

s the audio ballots ava

abde on differont machines prior o purchas

The touch-sereen navigation that is required by most DR
cant 1

stems poses signifi-
kills. Bee
oy discernible, and it is refa-
tvely casy 1o make an crroncous selection by twuchin
Boud

cess for pevsons with limited fine motor

use the

0ns 01 the sereen are not

the sereen outside the

ies of the wtended

button,” voters who can use thelr hands but have

limited fine motor control face significant difficulties in voti

r successfulh

and
ndependently, For oxample, Individuals with remons or other movement dis

cle

that tequire them 0 brace thelr hand when pointing or pressing a button
v

may encounter difficulties with teuct

beeause they cannot vest thelir hand

TeCHS

on the sereen to make seleetions, I a touches

ey divect 1ouch from the

reen reqgui

human body rather than a push from any object made of any material, then ndi-
viduals who use head stick

would be unable to use the touch-
sereen, Thus, fov voters without the use of their hands, the touch-sereen cannot
he

to make selections at all T all these cases, there must be an alternative

input control avatlable,

Manufacturers solve this problem by allowing voters to input selections using the

ciliary control pancl originally designed for ATTs, Voters can use the aliernate
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epntrols on this device fo Indicate their cholces and, in cortain machines, retain

the ability cither to see their 1

allot on a display screen or (o hear their ballot

Hart Inter eState nd and makes i

through earphon ey astep bey

thic to voters with limited fine motor skills; Vowers

standard control pancl acces

(G

move between selections on an electron

sereen by turning a dlaly separate but-

Certain voters cannot input selections with thelr hands ar all, however, and must
wse a separate device o nput informarion. Some machines, including those man-

10 5

wnclude a

wlactured nd Avan

by Accupoll,’™ Sequola,’™ Flart Tnter

“dual switch input option,” a jack for a voter 1o insert such a device. Voters can,

for example, atach a sip

and-pufl device, which allows them to indicate cholces

by applying varving smounts of pressure 10 a straw iserted i the month, Other

users may use a blink switch that allows them to operate one or two switches by
the switcl

blinking their fn both ¢

can be used to control the voting

machine i 18 set up 10 be controlled with one or two switcl

VO

Switeh toput devices can present their own usability concerns for cor

Such devices requive voters to use a control that can communicate a Hmited num-

ber of messages for two types of actions, ballot navigation and selection. A voter

using a single, rather than dual, switch input device may not have the ability 10

seroll backward and forward o re

isit eardier answers and might have 1o vestart the

o completely to change a cholee. For this reason, voters benelt from voting

s that can interpret switches that trangmit at least two disereie messages: for-

ward/sclect and backward/se an iner

This Hexibiliey se the speed and

Electon officials

usability of the voting 3
should ¢

e {or voters using auxiliary devi

g
sure that dual switch input devi

s cant be used on the system chosen.

vels, timited English skills, or

particalarly those with low Heeracy |

mild vision impairments, can benefit from hoth h ng and seeing a ballot, For

that reason, the VVSG has required that all audio ballots and ATTs be synchro-

nized with a standard vis 7 This feature is

ab outm

resently available on sys
tems manufetared by Accupoll,™ ES&S, i

¥ Diebold ™
epresentatives, Sequoia plans o implement this feature some-

tii

AL

and Hart Interci

According to i

e in 2006,

or to enter their se

cotions wsing an awxdliary wetile control device,
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seeiving their ballot through a standard visual display. This feature

currently exists on the DRE sysioms manulaciured by b

Diebold™ and Accupoll' According to its representatives,
It

implement this foature sometime in 2006,

One of the advamages of a compuier-b

range of options and can allow those options 0 be selected by the voter private-

ly and independently. Similarly, the voter should he able to correct her unintend-

ed selection of a feature indepondently. For exarople, ¥ a voter who has abeady

made some but not all of her selections decides that she would prefer rer et

st

but st return 1o a proliminary sereen o alier the size of the text 1o con-

tinue voring successfully, sueh 2 transition may be prohibithvely confusing, require

ance from a poll worker, or lead to Tailure,

Some vendors have anticipated the need for flexibility and have designed systems

with e

that allow voters to choose and switch between featw se. Accupoll allows

VOLERS 10 shrink toxi

t

viteh Janguages, adjust volume, and m e at any
' Dhchold
catures at any dme, but cannot change audio
P ES&SS and He
ask voters 0 seloct their preferved festures & the beginaung of the balloy, but do
P Aces
Sequaia’s vepresentathves, the updated version of the AVC Edge will allow voters

time" Avante users can change visual and audio settings at any tme, '

users can sclect and change v

i

features without poll worker assistance S SYSIOmIs

not allow voters o change features later o the voting proces ing ©

to cho

and manipulate all features atall times, " With the execption of Fart

cSlate and ESS iVotronic, computer-hased systems requive that

sitiakized In

» poll worker each tme & votor reguests a change in the ser-

123

tngs in use.

All DREs allow voters to review an electronic record of their cast ballots. Those

vecords can also be read back via audio inputs o blind voter

and can be pre-

sented in an enhanced visual display to voters with vision impairments.

PAPER-BASED SYSTEMS

Paper-hased systems, which include systems that use optical scan ballots and

Vore-by-Mall ballots, ercate barriers & votors with disabiliies that are not as eas~

ily remedied as those presented by computer-based systems. The barvier

Bl

imposed hy these systems result principally from four features of the voting expe-
the paper ballot

ttself must be printed prior to Election Day and cannot be adjusted to address the

rience. First, with both optical scan and Vote-by-Mail syster

needs of a particular voier. For voters with visual impairments, requesting and

using largesprint paper ballots may sacrifice 2 measure of thelr privacy: officials
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int ballots, and if only a small number of fndividuals

know who request larg

o so, officials can discorn voters” p | selections afier polls have closed. Like

voters with vision fnmpalrments, voters who require alie res may need

il

MEUAE

w roguest w different ballor pro-printed in thelr language and may encounter a

t ballots and as

simiar privacy concer. In sum, despite the we of I

tive deviees ke magn s, mnany volers with vision npairmens may stll

have greater difficultics

the paper ballor than they would veading an

enhanced clecoronic visual ¢

5

1, paper-

provide recardings of the balloy 1o
ments.!

Tven when made available, auditory instructions for paper-hased sys

fems ave pr

ndy produced by w casseite machine rather than by a computer-

based audio system, and voters cannot change the speed of the audio rece

p forward or backward with rase. More impormatdy, voters with visual

nor
fmpairments cannot review thelr ballots for accuracy once they have been
son reading the contenis to them

markerd without anothe hecause ne paper-

hased systems allow an anditory review of vorwrs” input. Tor some voters with

visual pairments this barvier can mean an absolute loss of privacy and fide-

pendence.

Third, paper-based s
with ceordinati
task. In add

ficult e marking ballots that ask voters o bllow

stems require voters to mark the ballot manually. Voters

nficant assistance o com-

on or vision problems may requine s

picte this fon, volers with cognitve disabiliies hine an ospocially dif-

and

A ATTOW acroRs a pago

sclect a candidate. Many voters with learning disabilivies may struggle to perform

this kind of visual wacking successiully,

e, and voters with bnpairments relating to vision, mobility, or coordina-

1

al facility 10 grasp a ballot, walk

don will experience difficuldes in completing thes nitiate and complete

seanming, votors must have the visual and phys

across a polling s

ion, and insert their ballot fnto a scanner, Many votors will

find their privacy and fondependence threatened as they seek the assistance of

another person in order o complete the scanming process.

should be considered i ass

The bllowing questi tng the accessihility of

paper-based voling systems:

those voters with dis

biltetos that do not proclude them from handling or see-

ing paper, paper ballots are casy (o position so that they can be seen and marked,

The polling place need only include a selecton of wridng surfaces set at varving

heights,
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Howover, systoms that regudre & vour to physically handle paper are fdly inace

cossible to those voters who have such profound motor coordination ¢

that they are unable (o grasp or otherwise manipulate a paper ballot. Such voters

annot clateh a ballot handed to them by a poll worker or operate a pen o mark-

ing deviee. N¢ v these voters transport a ballot across a pollin

station and

fead the ballot into a tabulator. Because they are unable o execute the 1

mechanics of paper ballot voting withont considerable assistance, voters with s

nificant motor convol Impairments are unable t© vote it a private and mnde-

;M‘Ild{‘ﬂ[ mannen

Voters with significant visual disabilitdes have equally prohibitive diffienlies with

paper ballots. Wit tance, such voters are unable to read instructions and

candidate choic

or o mark their selections. No currenty available phy

adjustment w the paper ballot sullicienty lowers these bary

In addiion, paper-based systems may pose spectfie barriers to cerain votrs who

NN nto

use wheelchairs. Most optical scan systems include a precinet-bas

which the voter must insert her be an he

SCANETS

o be counted, and thes

maccessible 1o voters with bigh spinal cord mjuries. Scar including those

wanufactured by Avante * often sit atop a

solid ballot box that stand waied at the

front of the box, and no ballot box provides space undler this feeder for a wheels

air. Thus, voters in wheelchairs cannot roll up Lo a scarmer and face it. Instead,

vaters in wheelchairs must roll up beside a scannen rotate their torsos, and place

the ballot inte the feeder slot. Many voters with high spinal cord injuries cannot

tance,

maove in this faghion and thus cannot vote without third-party

Though they present many of the accessibility concerns inherent in any paper-
based s

benelits for voters

stom, Vote-by-Maidl systems provide unique, physics

with certain disabilitics, pardcutarly mobility impairments. These are the ondy

erns that do not require travel 1w a polling place. The voter completes the voi-

ing process i her own physical environment with more accessible weiting sur-

faces or assistive devices tatlored to that voter’s spectfic needs.

Omnce the paper ballot is printed, the size and contrast of the text can no longer

be adjusted. To circumvent this Hmitation, jurisdictions can print ballots with a

vange of visual presentations, as any vote wllying system can be programmed 0

count ballots with enfarged priny, different colors and cont

ast ratios, multiple

anmmed o read such

languages, or other special options. Scanners must be prog

ballots, and the jurisdiction must print any special ballots In advance and make
arovide

them available upon request. In addition, though Vote-by-Mail systems

n advantages for votors with physical imitations, voters with

val impair-

o to complete the voting process without assistance. These

IMCRS may SIrge,
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voters may not be able to read ballot instructions and candidate choives, or know

what they have marked, and may noed to sacrificn thelr privacy and independ-

T 10 ¢

¢ their ballots in a Vote-by-Mail system.™

The advent of BMDs

tmited motor skills to mark a ballot using

- which allosw voters with vision disabilitics and voters with

an ausitiary tactile control - has efl

tively superseded maost of ssible thro

tr make paper ballos more

audio recordings.™ Without the kind of interface provided by a BMD, many vot-

with sev

e visual or moter coordination palrments cannot mark a paper

¥
stance from another person. The use of “ractite ballots” with

oL without ¢

: this barrier as discus:

PCOS systoms seeks 10 addre d below, but such devices

do not atlow voters o review their masked ballots.

Paper-based systoms do not have andio cwput or teiile input, and without some

additional component ade
oms - POQ

s cortain smal

o wr the syswom, cannot provide it This & wrue for all

e Vite-by-Mail - that require the voter to mark a paper

cale innovations have heen developed to help peo-

ple with visual disabilivies o mark paper ballots, including “ractile ballon” In

such systems, a paper ballot i accompanicd by an overlay with tactle markings

and an audiotape with a deseription of the hallot wo guide the vorer in marking

such add-

her bhallot, The advantage of ust s that the marked ballot is indis-

tnguishable from all of the others and, once cast, can be counted in the same
manner,
steoss has dev

The Internatonal Foundation for Election

Joped a tactile batlot

womnplate thar can be wed w0 accommodate votors with visual opairmens.
The inuse in Rhode 1

wms,

¢ LIPS AT CurTen

stand], which uses optieal scan s

or blind and vissally<-impaired voters,” When used with a Braille §

SEeiion]

both blind and deaf o mark

hallots altow some voters who ar

1

tion sheet, tactit

thenr ballots witho

¢ third-party assistance.

There are, however, several disadvantages. The sequeniial audiotapes force vot-

ers w proceed through the ballot at the rate of the recorded playback, rendering

the voting process s

ower for voters using these systems than for voters using a dig-

ttal audio playback, More importandy, blind and cortain low-vision voters cannot

review the marked ballot, and must tust that il marked correctly or obtain the

ance of another person 1o do so, with a consequent, o

of independence

and privacy,
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Beeause Vote-by-Mail ballots are marked in the voter’s home, she must have any

168 1o vole without assistance.

special assistive systems already avaflable §f she wis

For example, a voter might have a system 1o scan a paper form and have it read

back to thom. But, as with tactile ballots, voters with sov

sual impalrments

fe

may not be able o review thelr marked ballows, For voters without any
bl o vore without asst

AL,

s, meTeover, it may be imp

Paper-based systems da not have controls to mark the ballot and instead require

the voter to use a pen or penedl to mack i Such systoms are thus Inaccessible o

many voters with limited fine motor skills. In addition, all of these systems

fncluding BMD sys

optical scanner. Voilng

lace the marked ballot into an

require the voler 1o
¥

ol o be gt

ystems that roguire a spad, transported

annier ereate obvious difficulties for voters

across a polling place, and fod intn a s

without fine motor sk

Theovetically, clection administators coudd provide voters with a seanner of
ble spoech, N
currently on the market, howeves, perhaps because BMDs serve the saume ossene

y such scanuer is

oL text into aud

some kind that could convert hal

tal purpose ata lower cost

Tndess a voter can use a tactile paper batlot, this feature is essentially inapplica-

ble to paper-based systems, which are not amenable to fully tacule controls,

Unlike a compuier display, paper ballots cannot be dynamically altered to change
the stze, colon, ar language of the toxt at the tme when a vole s cast.

With respect 1o language opilons, however, i all of the languages used in the

A5

precinet are prineed on cach ballot, the votr can make

of any of these
ong in a POOS or Vote-by-Mail system. I not, she must re

quest her desived
rg place (POOS or BMD) or In advanee
special versions must also be requesied fn the same

ge cither at the poll

ore-by-

Mail). Large text or othe
manner.
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Simitarky {7 a voter needs to change the format of the paper ballot e fs usiy
hlank ballow, For

the voting process, inomost cases he mus

request a new, bl

. a voter who discovers that she is having wouble reading the batlot might

request a favge-print version, i one is available. Similarly, if the voter has ahready

marked the halfor ervoncously, she must ask e a new ballot, Unlike most come-

; «f ohtain such

puter-based systems

. pape
4 all work on the original ballot.

SYSEOmS reguine a vorer 1o seek

assistance and o dis

In o Vote-by-Mail

yalem, recu
o the elections office, requiring s

a new or different ballot can involve a wip

sificant offort on the part of the voter In

i

Chregon, however, the only state that currently uses such a system, replacemen

ballots can be requested by calling a wll-free hodine or a County Board of

Elections O U & voter calls more than five days bokore an election, her bal-

tot will be sent 1o her in the mail, I a voter calls within five days of an clection,

she must ravel to a Clonnty Board of Elections Office to pick up her ballot. Such

a trip could prove prohibitive for some di

ibled voters without transportation,

Any varer who can se

ad a paper ballot can audit the hallot simply by
ooking at it Voters with vidon disabiliies or wouble reading may need a
machine to translate markings on a paper hallot into an enhanced visual display
rking

below, curvently ¢

No such seanner, other thaw the BMD «

o determing the ag ystens analyzed in thi

BMD and DRE w/ VVPT - 1tis best 1o think of cach hybrid svster in teems of

the s

ey architectures they combine, BMI systoms tegrate a computer-based

system with a delining feature of paper-based s 51 namely;, voleTs use & com-

puter to mark a paper ballot they feed inte a scanner © be processod and coune-
ed, Similarly, DREs
systems, DRE

ed

wd VVPT make use of both compu and paper

7 VVPT incorporate a paper-based systom as a moans by which

prior w casting her vote.

her selection

a wOler can v

Like a DRE,
BMII systers print the marked ballot for the voter, who must then feed 1

1 sysrems allow a voter to make hor selections on a computer,
BICES

scanuer Lo be counted. BMDs thus provide the significant accessibility features of
a DRE, bue sull reguire that w inh
paper ballots. Indeed, i the marking process were the oud of the voting proe
ots coupled with BMDs would p
bilities than DREs.

ers overcome the bar

s rent in scanning

S0

the use of paper o greater bacrie

voters with o
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ANALYSIS OF BMD

TS

Chice 1 BMID prinis a marked ballot, the system poses unaveidable challenges o
¥ 3 E b

voters who cannot transport a ballod acrass

a polling station. Prior 1o that point

i the vot

g provess,

however, voters interact with a BMD exactly as they would

with a computer-based DRE system. The vorer has the same opporunitics to

adjust the he

i

11, OF

ht of the computer sereen, (b ol or rotate the s CIMOVE
the sercen and input controls from a tabletop surface to hold the system in her

lap, ES&Ss Automark includes a sereen that can be dlted upward and down-

ward,"™ and Populex’s BMD system, at 17 , CAIL YOS IN & Voter

lap or be cas-

ity transported to allow for curbside voting |

present all ballot information i an electronic format. In theory, vote

BMDs

I
adjust this clectronic ballot in all the we

s one can adust a DRI presentation

w allow greater access. Both the Aworoark and Populex BMDs bave b

trast clectronic image displays with a contrast ratio of 6:1 or greater.™ In addi-

tion, both machines allow for cither a black-and-white display or a color display

B

that provides the voter with a means to adjust colors.™ Populex provides two font

sizes, one with capital letrers of at least &,

3 mm and one with capital levers of

between 3.0 and 4.0 vun, both In a sans-senil or sivlar for The Autormark’s

screen supports large-font displays and font sizes can be varied by the voter i

elections officials vequest that feature be implemented during loidal ballot

destgn."™ Populex and Antomark users can abso magnily any part of their hallots

by pressing # voom bution at any tme ™

Users can adjust the valume of the Autorsark and Popudex BMDs 1o a maxinoum

of 105 4B SPLYY Valume s awtomatically reset to a default level afier each voter

o142

completes her ballot"™ The Avtomark BMD also allows voters 1o aceclerate s

X

aydio recording in ovder 1o expedite the voting process.

Both the Automark and the Populex BMDs come with ATTs and have dual switch

mput capabilities.™ On the

tomark’s ATT, four blue arrow keys are used w0

move between cho and su

round a blie square button that is used w0 make
selecuions. All butions are also labeled in Braille.'™ Populex provides a modified
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caleulsior keypad as its ATLY Tor voters who cannot use a standard ATT, the

> provides dual ¢

Automark als ST

tch Input caps

BMD:

assistance of an aide or poll worker, Stll, voters who need BMDs to mark their

their ballots without the

rted rootor skills to ma

allow voters with

hallots often lack the de Trwde-

rity necessary 1o complete the voling proc

pendently once the hallot has been marked. Voters must retrieve their ballow
from a BMD, wavel o

Thus, many voters with limited motor skills may require a poll worke

searging station, and [eed their ballots o a scanner

or aide 10

handle these tasks, and this assistance could diminish thelr privacy and inde-

pendence.

BMD manufacturers ha

wiempted to @ the privacy concern by pro
1 F Y ¥

ding

a cover slec I a voter cannot clutch a hallot

¢ that is placed over the ballon™

well erough o place itin a plastie sleeve, another person can insert the blank bal-

lot o a privacy slecve for the voter at the start of the voting process. The op

s such

es of the ballot protrude from the cover. The person who provid

twa ir

&

wance can then proceed with the voter to the BMD, Insort the two-tneh over-

hang mio the feeder stot, and slow the machine o draw in the unmarked ballow

The privacy stkeeve s loft hanging off the lp of the feeder slot and, once a votor

ished

s the batlot, the BMDY awomatically inserts the marked hals

At that point, the person who s assisting the voter can transport the covered bal-

ot acro

ss the polling place to a scanney, insert the front two fnches of the ballot
ballot.
cording o ES&S and Vogue's representatives, at no point will that person sce
i 1

crions.

into the scanner, and allow the ner to draw in and count the voter

A

any of the markings on the voter's be

* Although cover sleeves may §

gil

such protecy

on could come at a il price for jurls

Managing the wse of privacy sleeves

places a high burden on poll workers. Not

workers manage the distribution of sleeves, but they must alse shadow

v clocs

any voler whe needs asteeve through every step of the vouing process,

tore the independence |

the privacy sleeve

by the voter who cannot com-

plete the voting process without assistance.

is avaitable on the Automark and Populex BMI systems,™
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iy available on the Antornark, '™

The Populex system allows the voter 1o magnily woxt and adjust the audio

presentaton at any tme. ™ The Awomark allows vowers to adjust the audio pres-

s voters to switch

and & button on its touch~sereen a

entation at any tim

betwoen two {ont sizes or magnily text.!

Both the Automark and Populex BMDs
ballots. According 0 Vogue and ES&S rep:

tow voters 1o review the m on their

ntatives, the Automark BMD 1s
allot’s
face and translates those marks into an enhanced visual display or an audio ren-
dering of a voter

sold with a standard scanner that reviews the darkened bubbles on the 1

choices. V™ A voter need only reinsert her ballot o activate this

feanre. ™ The Populex BMD prints its marked ballots with a barcode that reflecs

a vorer's selections, ™ Voters

can swipe this barcode under a scanmer that converts
s comtents into an audio output that can be reviewed with headphones or on an
al i

cnhanced v sl

play. To activate these eatures, & voter needs only the vi

and physical dexterity o swip

her masked ballot under Populex’s scanner. For

vorers with Himited vision or Bimited fine motor control this fnal step may prove

diffienlt and require assistance 1o accomplish when cither system Is used.

OVERVIEW OF DRE w/i WVPY

While DREs w/ VVPT provide the acccsibiliey benelis of a computor-based
5 hie
iy her selections prior to casting her vote, For a voler with limited vision, the
VVPT cannot be easily

tern, the voter must be able to read the contents of the VVPT to ver-

printed in a Jarge-font for two principle reasons. Firsy, in

certain models, a VVP s into a hard case of a fixed sive that may not

accomenodate a VVPT made Targer by a larger lont size. Second, ballows printed

i a large-tont by machines ke the ones once manufacny poll, which

srintedd out the VVIT on leose paper from an inkjet printer a
onger than other ballots

¥ . by deliniton,
i

This may sacrifice the privacy of the vower

tions becawse the large-font baliots length would vender it muoediately distin-

guishable from other ballots,™ For these veasons, voters with visual impairments
miay benefit from reviewing the VVPT via audio or on an enhanced clectronic

;
i
visual display so as to avold the pitfalls of a farge-pring ballow.
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od below, technologios are just now being made svaitable 1o allow blind

such YVP Ty by manslating thelr woxt into audio. In the spring of

s version of a barcode scanner that was mounted beside

cupoll rele

read the WVIT barcode produced by the printer atached w0 the
Acc
1o release a similar mochanism carly in 200

rddin
)
ent development phase; it will be

Aceupoll DRE, and wanslated & into audio.

0 s represenatives,

Sequota plans 5. Scanning technol-

e

sl in dts vas

ogy for V E sveral years

before thorough nsability testing determines the efficacy of these scanners and

their technology Is ne-tuned.

ANALYSIS OF D

RE we/ VVOT

To voters with cisabilities that do not relate tw their vision, DREs w/ VVPT pr

vide essentally the same physical adjustabiliny as DREs, discussed already It is

e, the VVPT) must be read
as In most models, the position of that paper often

important to note, however, that if the paper record

behind a transparent cove

cannot be changed. A voter with a narrow field of vision may need 1o reposition

hersell w0 seo the paper recor

placing the computer sereen and possibly the cone-

trols out of reach for a time.

L adjusoments, DREs w/ VVPT systems can be adjusted jus

verilic

cept i that portion of the voting process that involves
we voter of her hallot. In all models, the print on the VVPT record is of
tze and appearance and is not subject o modification by the voter at any

5 AVS 1000, use
sheet of paper frather than a small sy

s selections on a

coupolt

to print the vote

that a voter could handle and

s closer to her face.

cognitive or learning disabiliies. Inn tho

VVPT are displayed simultancousty on a DREs sereen to aflow for a side-by-side

sal comparison of the two image ication for voters

thereby simplify

pag

Last spring, Aceupoll introduced an clectronic scanner that, according 1 com-
s, vould read back the text of 2 VVPT 1o a voter™ Voters

couled adjust the speed and volume of the Accupoll scanmer’s play

pany representative

sack. The clee-
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ronike §

soner restedd next fo a DRE. Each VVEPT prinsed by the Accupoll DRE

contatned & barcode of the voter’s sclections, as well as a text version of those

selections. A voter thws had 1 sp the VVFT and swipe It under the scanner o

verty hor vote, Accupoll as

¥

] nner o the
voting maching, blind voters should have had ne wouble detecting the existence

rted that given the proximity of the

pe. In theory,
the only voters who wounld not have been able 1o verify their votes withont as

tance would have been voters with both physical and visual epairmes

now, the barcode scanner

IS 1 by Accupoll and promised by Seq
s of their VVF

Of course, only rigorous usability testing will be able to verify these predictions.

the anly means for 2 voier to hear, rather than see, the conter

Every DRE w/ VVPT can be outlitted with an ATL I & voter must take action

onse o reviewing & VVPT, she can do so by using such an ATL
e : § g

cledd with an

DREs w/ V
during the initiat phase of the voting pre

/T allow the voler to see and he

v the selections simultancous
si. Omee the

er veaches the point at

which she must verlfy her vote by roviewing the VVPT however, the audio
options are limited. As noted already, Accupoll offers audio vendering of VVPTs,

and Sequoia might soon follow suit.

sphavs sed

As long as a DRE w/ VVPT mcludes a set

controls are pl’()gi‘i\!ﬂﬁ}(‘d w0 %Y?}\{Zi FOSPO

s during the V)

VVIT systems can facititate the simultancous use of visual displays and tacy
toput controls.

For TREs w/ VVIT

the voung process (e.g

coted for the inidal computer-based portion of

print or language options as well as audio options)




OCR fonts are standar
monospaced fonts designed for
“optical character recognition”
on efectronic devices,

such as scanners.

169

are not carried over o the vorer's ve ton of

the paper record. In the latier
stage of the process, as discussed already, the only accessibility fearare that has
that transtates

5

VVPT

other than Eng

&

could also encroach on the privacy of those voters wha choose a language

showo vore. In ovder for a voter w verdly her halloy, the paper wral
I

language choice on the printout names of races would not be printed in English

5

may need o be produced n her la > of choice. This would roveal & spe

and il the selection of a linguage other than English & rare in 2 part

precinet, a voter's privacy could 1 omised should officials review ballows

during a recount. Election offtcials could e
with fa

¢
st that machines be configured w

written in hoth English and all ot available lan-

print every VVPR

guages, bhut this could requive a sharp increase in paper use and cost and may be

sible for other reasons. To date, no company has pre-programmed a

infe

machine o do so.

Any voter that can read 2 VVET Is likely able o verify the accuracy of i

s noted above, voters with visual & o visual

IOTHS Ty XT‘{iilii\(Y an enhan

display or audio rendering of their VVFIY in order to verily them, Ideal

enhanced visual and audio renderin
3

written text available (o sighted voters, anner once available for

VVPTY, Ace

code, rather than the wxt, could be counted as the offictal ballo

upoll’s, read a barcode, not printed 1

It is possible that the bar-
in the event of

5 reconnt, In states where this proves true, voters with visual impalrments who
use a scanner like Accupoll’s will avold verifying selections that do not reflect the

tattor of record in an eleciion.

do scan-

Accessibitity experis have sugzested two alternatives 1o Accupoll’s bare
1 g
ner Fi > sCan-

€, cortain seanuerss can read woxt prirded dn QR fones, and thes

i I
ners could prove helpful In reading VVPTS 1o voters, Scanners understand cach

letton, convert lorters Tnto words, and create a spoken verson of a written word.

VVPT printers coudd be programmed @ uwse OUR lor indeed Ace

Second, some print

seinters once did - and QCR scanners ¢
3

¥ < be provided.®
¢

rs can read the words they produce, and VVPTS could he outfitted with such

Primters take note of cach of

printer

waracter they write and can sound out those

characters inta words, The acouracy of these audio renderings improves when

there arc limited options for what a word could be, such as a when a printer is

choosing bevween two candidates in a race.™
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OVERVIEW OF TELEPHONE-BASED SYSTEMS

In telephone-based voting s

8

stems, voters use a touchtone phone to dial a phone

number that connects Hic

ters to an awdio ballot Voters pre wlephone

FRECLT:

keys to indicate their selections, and the s software interprets the tones of

? Telephone-based s

those keys o record choles stems can be designed in two

ways, i one scenario, states can configure thelr Vote-by-Phone lines to accopt

calls | that voie ballots from home 1

rom any phone 1 their own

toof

equipment. Alternatively, states can limit incoming calls to a discrete s
phones howsed atpolling places. Tn this case, voters must tavel o the polls 1o vote

and use phones provided by the state. Unless

avefully designed, these telephones

ible to voters with disabiliges.

can be largely inag

s and Vermornt’s

The only existont Vote-by-Fhone systems, New Harapshir

[k

low the latter model™ The great :

ibility promise of Vote-by:

however, Hes i the possihility of allowing voters to vote from home on Electon

Doy At home, voters could use custorized phones already configured with any

ial keypads or other features they might need. Perhaps most importanily, vot-

spe

ing from home would save voters from traveling to a polling plac abled

voters cannot drive and could escape the cumbersome task of arranging for

&

-
wansportation on Bleetion Day i they could vote from home, In addition, ¥ all

voters voted by telephone, states would not need o invest m rendering old polling

places acce
Mail

level the playing field by giving all voters the same romote voting

ssifile 1o voters i wheelchairs. Thus, when combined with a Vote-by-
tems could

rstem for voters with hearing impatrments, Vote-by-Phone s

experionce,

all wlephone-based

Unforunately, enificant barriers to voters

s present

with hearing tmpairments. Fiest, the voters ability o vote by phone depends

upon the quality and nature of their adaptive equipment that facilitates full use

of the wlephone. Although many voters with h

ing impairments possess such
techuology, many voters do not. In ¢t

vy, jurisdictions using Vote-by-Phone

tems that require voters 1o yoie from home could obtain Texy
FETYS” or YTDIDN") 10 connect with voters that have 171
Omly a small propordon of voters

Telephone
167

s in their homes.

whe have trouble hearing have access to TTYSs,

however, and Vote-by-Phone 1 with

Vote-by-Mail ¢

terns wonld need 1o be used in conjunetic
tems o accommadate many of these voters,

At present, Vote-by-Phone systerms do not offor TT Yecapabifitics as an option on

their voting systems. ™ For now, Inspive’s Vote-hy-FPhone system thus comes with

a ful-feavared Eleetion Management System S} which enables the jurisdics

ton to configure and print blank paper ballots. These blank ballots could be
mailed to, or made available at the polling sites for, those who are deal’ and can-
not use the telephone.” ™

This option may not, however, ald those votors with

sight and hearing dilficuliics.
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Second, while Yote

Phone systems may provide significant accessibility bene-

fits 1o blind voter 2 stanclard

accustomed to responding to

dio output usin

familiar for other

phone keypad, this moechanism may prove cumbersome and u

vaters with other accessibility necds:

older voters who have vidon impairme

and are also hard of hearing may not be able to navigate a phone system with

ease. Voters with limited mobility may not be able to use the telephone keypad

nedd for such voters.

unless it is speciaily de

ans d

el telephones have a fixed cord length or range of operation, fixed keypac

xed kevpad size. T states that vots

configuration, and s e telephones pro-

vided at a polling place, they may not be physically adjustable unless auxiliary

features arce provided, Il voters cast ballots from their homes, however, they can

use their personal phones. In all likelthood, these welephones will already be con-

figured to accommodate the voters needs and would not roquire phy:
menis.

al adjust-

Althougl exisient Vote-by-Phone systems in Vermont and New Flampshire d

not allow voters 1o adjust the ballotUs volume and speed, d wuild pre

audio ballots to do so. Tn addition, many phones allow users w adjust are
volume levels.

Cinformation in audio form and ask voters o

]

mpu inforpmion ustog ctiiely discernible contro

s. However, Vote-by-Phone

systems allow voters to access and enter information in only one way. Voters must
le

tons using a standard telephone keypad.’" According o repre-

sentatives of TVS, makers of Vermont’s Vote-by-Phone system, U a voter cannot

ase a standard telephone for some reason, no alorpative system exists for

inputting ballot information using telephones.’”!
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A Vote-by-Phone system could be designed towwo way a voter

casts hor ballots from home us

1g hier personal phone. In this case, the interface
for a phone system is, by definition, the voter’s own equipment and should be
accessible 1o hey

I a second scenario, curventy in practice in Veemont, the voter uses a phone o
cast the ballot at a poiling st

m where phones

have been provided, Many vot-

ers with limited motor skills need a specially designed phone with an wierface

that is more accessible than & standard 12-key keypad. Indeed, these voters may

need telephones 1w have an aliernathve switch toput avattable or wlephone end

anits adapted to thelr particular needs. As fong a voter can access the unit, any

adaptive technology which s able 1o replicate the ones of a kevpad should be

able 1o operaie the Vote-by-Phone system. According to IVE, some of these adap-

33

technologies cannot meet this requirement, howeves, because they do not

rephicate the suneds generated by the telephone when its buattons are

pressed.”

Telephanc-bascd systems cannot currenidy provide such a feature,

Vote-k

ems have a hmited range of accessibility options bevavse they

do not have a visual display and are only ¢

s accessible as the elepbone sysiem
used by the voter As diseussed already, this can be prohibitive for voters with
hearing impatrmenis whe must, i many cases, vote by mail. Nevertheless, these

systems do prowet the privacy and independence of ¢

rwse voters who can use the

telephone through assistive devices or athor means.

Like a computer interface, langy options can be made a part of the ind

sieps of the voling proce

in telephone-hased systems, allo

mdependent and

private sefection. Election officials should ask that this fexibility be implemented

during nitial ballot design.
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Vore-h
many

~Phone systems produce a paper ballot, and aunditing this ballor presenis

the same accessibility concerns as VYIS Once a voter has finished

ot cither 1o a coniral

b

entering her choices, the system prints a marked paper bal

This paper

focation, such as the Secretary of State’s office, or at the precinet itse

ballot is troated as the ballot of record.

enario, the voter cannot see her marked ballot, However,

In the contral lovatio

Tectioms. This barcode

ode that contains a voter’s s¢

hallots are printed with a bas

can be scanned as @ prinis at the cenral office, translated into an audio ballot,

can either reject or

and read back 1o the voter over the telephone. The
accept her ballot after hearing the barcode’s contents. In jurisdictions where

paper ballots, not barcodes, are the ballot of record, voters would review a pros

tor a ballor, rather than the physical text that wourkd be cotnted in an election.

By contrast, when ballots are printed at precinets, sighted voters can read the text
printed on thelr ballots and verify its accuracy. Like with barcode scanners used

with VVITS, vowers with vision impairments must have the visual and motor

1o translate their ballots into an audio recording:

1o use a be
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s about the acees h systen

TEMS: DRES AND BMDS

cosaihi { s Becawse computer-based inter-

faces allow voters to tailor a range of features to their individual needs

: person, DR Es and BMDs offer
the greatest accessibility to voters with disabilities, particularly those with

instantly and without :

LATICC 15O &

wmenis.

visual fmps

means for voters to hear rather than see instructions or ballot indormation,
most DREs and BMID
phones and o adj

s allow voters to hear such information dough head-

st the volume and raw of the audio maput. In additon,
Nt 3

ather than

-, real 1 ed human v

tems provide digit

computer-synthesized, speech, and use different voices for instructions and

ballot selections to expediie comprebension and thus the votlng process itse

For voters with mild vision impairments who might not need an audio ballot,

AC e an enhanced ¥

(‘()i?}pi“k‘f inter

al display that us

bigger and

bolder wxt,

rens often requires thal voters use controls that

Sereen or & mouse — to sclect their

require hand-eve-coordination - a touch

choices. For voters without the use of their hands or with severe motor

irapediments, a touch-screen cannot be used to make selections at all. In both

cases, there muat be an alterr

tve input control available. The most popular

comprater-based systems already provide weiilely discernable input controls,

often as part of the Audio Therle Tnerface destgned for votors who cannot

see, Frequentdy these tactile controls can be used by individuals with moebili-

ty and courdination disabilides so long as the visual display remains active

when those controls are engaged. For those voters who cannot use their hamn
at @il to mput sclections, ceriain machines inclade a “dual swheh mput

option,” a jack for a voter (o tnsert their own dual switch input device. Voters
can, for example, atach a siprand-pull device, which allows the voter to indt
cate choiees by applying pressure to a straw or any other dual switch com-
patible with the scanning of the vo

b) SHem.
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PAPER-BASED SYSTEMS

SR-BA 5

sy First, with POOS and Vote-hy-
- o Election Day

Mail s
and thus aamam he min, ted to address the needs
i s and other

[ must be printed pric

ems, the pap
of a pavticular voter, In

dev

it

3 provided by

3 dmpadrments st may have greater diffi-

mh:m ;‘(';zd ‘Lﬁ(? paper ballot than they would reading a computer sereen

that alfows fine conmast and size adfustrenis o be made. Paper-
ne ade

nal

terns do not have audio output or tactile input, and without 3

component added 1o the system, cannot provide i

fe inno-

Lt

+
vith visual disahilities 10 mark

vations }nm 1\& en developed 1o help peog
paper ballots, including “tactile balluis.” However, many voters with visual

wopatrments sifl cannot review the marked ballov and muse wost thay s

warked correctly or obtain the assistance of another person to do so, with a

aseguent loss of ndependence and privacy,

I made available at all] anditory fostruc-

v-hased s

s fov pape terns are presently produced by a cassette machine,

rather than by a <<;mg>u\(‘ ~hased andio s

b4

ern. In practice, voters with v

1
al impairments can nelther change the xp(‘x‘(i of the audio ne forward

kward d

roview thar ballots once they Mn ¢ been markes

ng the v OUU; THO

g More importandy, such voters cannot

1 without another porson

fing the contents o them,

a,):‘vbmmi systerns that require voters o nmrk the bal lm manuatly present
fon and viston

significant challenges (o voters with either or both coording

problems. Paper-based systems do not have “controls” to mark the ballot and

chy

instead roquire the voter o use & pen or penatl to mark i ems are

thus inaccessible to many voters with imited fine motor \1’”}5.

ar Aowor

Systems that require voters o feed thelr marked
sent barviers not only for voters with fmpairments
ty, or coordination, but even to non-disabled vorers

Vote-by-N
ments, These are the only systems that do not ree

i systems prov nicque benefits for voters with mohility ivopaie-

juire travel to a polling

place; the voter completes the voting process in her own physical environ-
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went with more accossible writing surfaces or assistive deviees tatlored o thay

voter’s specific needs, Nevertheless, voters with visual or motor coordination
mapatrments sull may be unable w vole independenty nsing a paper ballot

of any kind, including a mailan ballow

While DREs w/ VVPT provide the
based s

hility berefits of a computer-
;
1

em, voters with visual Impaiments are presently unable to review
and ver

the contents of the VVPT prior to casting thetr votes. Voting sys-
that read back the
roven, In

tem manufacturers have just started 1o release scanners

tof a2 VVPT (0 a voter, and those techno

addition, despite assurances from the manulacturer that vissally-impaired
voters should have no touble detecting the existence of a scanner with their

Bands and sneeessfully scanning thelr VYL, vorers who have both visual

and motor impairments are likely to need assistance i using such technolo-

gy to read their marked ballots. OF course, only rigorous usability testing will

be able to verily these predictions.

BMDs greatly avgment the accessibility of paper-based svstems, Tndeed, if
the marking procoss

{0

s wore the ond of the votlng process, the use of paper bal-

s coupled with BM Dy would presont no greater barriers w voters with dis-

abilities than DREs. Moreover, both the Awtomark and Populex BMDs allow
visually-lmpadred vorers w review the marks on their ballows on an enhanced
v s i

al and physical dexterity to use the scanner For voters with Hme

al display o in audio Tormat. To activate U ures, a voter needs

only the vi

ited vision or Hnited fine motor contol, dds may prove difficult and require

istance o accomplish,

TELEPHONE-BASED SYSTEMS

toms provide no greawr accossibility than

s may remain inac ble 10 many voters.

In particular, telephone-based systems may prove cumbersome for people

with imited fine motor control and hearing impairmeuts, especially those

whe have poor speech discrimination, or who rely on lp-reading, text, or

other visual cues. To make a telephone voting system accessible for these indi-

vidluals, audio signal enhancement and a text altcrnative would need to be

available. Moreover, none of the currently available Vote-by-Phone systems
allows the use of adaptive technologies 1o assist hearing-impaived voters, such
as TTY phones, Finally, it

nclear o what extent other adaptive telephone

end units could be used with current sy
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The fature promise of Vore-by-Phove systors les In the possibility of allow-

s could use SINP

phones alveady configured with any special keypads or other features they
might need. Voting from home would save voters from waveling to a polling

place. Thus, when combined with a Vote-by-Mall system for vowery with
hearing impairments, Vote-by-Phone

ystoms coudd fovel the plaving field by
giving all voters the same remote voting experdence. But the only existent

tems, New Hampshire

) ) and Vermont's, vequire vorers to
vote at a polling place.
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This report provides a teraplate of key gquestions and prefiminary answers to
assess the accossibility of the various types of voting systems. More signilicant

testing must be performed o provide fuller answers. In such as

nent

tions officials should keep in mind five general points:

Agsessments must take into account the specific needs of cittzens with mulii-
T
ple disabilities. For example, solutions that solve barviers faced by voters with

visual Impaiements by providing an audio ballot do not help 2 voter who is
both blind and deall

To determine accessibility, officials and advocates should examine cach step
g and

A voting m requires a voter to perform, starting with ballot markd

erding with ballot submission, Systems that may provide enhanced acce

bility features at one stage of the votlng process may be inaccessible o the

sarne voters at another stage in that provess.

Aceessibility tos

s must take e acconnt a full range of disabilitios, When
selecting participants for

s and advocates should include

people with sensory d iston and hearing impairments), peaple

~al dlisabi

with ph spinal cord injuries and coordination difficul-

gy, and people with ¢ il dovel

. learning disabilities ¢

opmental disabilities). Given the rising number of older voters, officials
+ bed

should take pains 1o i

clude older voters in their participant samg

All accessibility tests should be carried out with full ballots that reflect the

complexity of ballots used in clections. A simplified ballot with only a few

!
races or candidates may produce misleading results,

Many featares that ensure accessible votin new to the market or sull in

development. As electon officials purchase systoms woday, they should obradn

contractual guarantees rom vendors that vendors will rewofit thelr systems

with new accessibilicy features as such technology hecomes available, and that

these adjusuments will be made at litde or no extra cost.
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cro s men cess in allow-

he performance of a vou red in pact by i

cots her ntended selections without

g a voter 1o cast a valid ballot that ref

undue delays or brrd

This system quality Is known as “asability.” Following

5OV

ral high-profile controversies i the last few elections ~ dncluding, most

notoriously, the 20600 :‘t‘:mm\m'ﬂ over the “butierfly ballot” fn Palm Beach

voting system usability Is a subject of utmost concern to both voters and election

officials.

# Usability, In this chapten we e ine the usability of various voung

woms and disenss several ways that clection officials can maximize the usabili-

> systems. By maximizing i%)r‘ umbﬁi{\/ of a system, we mean ensuring,

TOOGY d voters” intended selections m\mh te the votir & PrOCess in an ef

and i

rters with conlidence and sat

X N‘. FIANINT, an . provide v

VO IH\ Process.

on ol voting system usability proceeds in two

. We review original vescarch conducted

ness for Lorrecin s

iM\ni Kimball, which quanifies the extent to which current voting sysiems

record voters' intended selections, fe, the
v, D ¥

stem in the

‘effcotiven

mball focks at the residual vore um‘ for each major voung
M pre

ntial clection. The “residual vote rate,” the differ-
ence between the nuy )hv\ of baltor

¢ and the number of valid vores cast

in a particalar contes

of the effectivencss of a votlng system. Based on the research on voung sys-

ts vicwed b}' ma

[y CXperts as the SIH}?.;‘C DO IMeAKUTe

tem and gonerad usability standards, we exiract four key findings about the

effectiveness of various voting systems. The findings may be found on pages
10 1L

P Vister €
off

. We summaerize the limied

ciency of and voter confidence in the various systems.

ity Princhples, From this work and other into usabili

Hy 2 oseries of wability prineiples applicable w votng systoms u?

and cates should nse o a

and improve the usabality M VOt

erns in tholr Jurisd

The prineiples may be

ound on pages 14-21.

vy Becomunend

s, Finally, we provide recommendation

ems in the

eleciion offictaly fn maximizing the u ity of thelr votng svs

of ballot design and system imu‘umi{m, A full discussion of the recommenda-

tons may be found on pages 22-23, They ave summartzed below:
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Do not assume famitiarity with tochnology
Conduet usability testing on proposed ballots before nalieing thelr design.

Create plain language instructions and messages i both Enghish and other
tanguages commonly used i the jushsdiction.

Locate instructions so they are not confusing or ignoted.

For both ballots and instruction

incorporate standard conventions used in
product interfaces to communicate a particular type of information or mes-
Sage.

Do not ereate ballots where candidates for the same office appear in multiple
columns or on multiple pages.

Use fill-in-the-aval ballos, not connect-the-arrow ballots, for optical scan sys-
Lems,

Et

WIREC

re that baltot instructi

ns make clear that voters should not cast both a

-in and normal vote,

Provide mechanisms for recording and reviewing votes.
b D

Make clear when the vowr has completed vach step or task In the voting

Process,

Elminate extrancous information on ballow.

Minimize the memaory load on the voter by allowing her to review, rather

than remember, each of her chaices during the voting process.

Ensure that the voting systiem plainly notifies the voter of her errors.

Make it casy for voters 1o correct their errors.
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ance
s j \'\ SG 200

fn Decomber of 2005 the Election Ass

Volurary Voting Svstems {fx‘m( 2l

of usability
this work, the N
il

measure the usabil

ational |

unde

ken to develop a sot <>i

{ specific \'uxmg' systems,

A con as to the defintion of us:

TS Jmong oXpo

bility of voting systems has
The

b defines nsabiluy as “the

developed out of usability research i other arcas of technol
“180O

extent to which a product can be used by speeified users 1o achiove specilied goa

International Organizaton for Standardization

e andd satigfesion 1o a specilied conrext of user™

with ¢ffe

Both the dralt voting systems of the Insttate of Blectrical and Flectrovdies

P and the \ \ SG 2605 echo these standards, noting that
toms will ¢

Engineers “IEET

usable voung ord voters” ntended cholees,

operate ¢fficiently, and instill confidence in the vorer that her chelce was correaily

recorded and that her pri

Y Was assured.

Before veviewis srmance of the varfous voting systems under the usabil-

wideli

S should be noted that usability Is affected not solely by the type of

wstem at lssue, but also by the ballot and nstructions designed by the ven-

s or elections officials for a particular jurisdiction. Indeed, any wsability bene-

articular npz of voting system ray be eclipsed partially, i not entirely,

by a poor ballot ¢ or confising struetdons, For dus ceason, the recent pub-

He debate over the strengths and weaknesses of various voting systems may have

- obscured the importance of what should oocur 1o mprove the voting
after cle ©fick

it s have made thelr choiee of s

. Although we do

te “best™ or “mosi usable” ballot

ihe a

noi yet have sufficient daa 1o proe iny

by

v for cach system, there s a

tantial body of res

arch on the usability of

both paper and electronic

torms instroe

wons, and other signage that can

used as guidance. I addidon, givent the variatons in local Iaws and practices

elections officials should

Rt

¢ their own wsability testing where possible on

their chosen systom to Bmit design Haws that lead to voter erre
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NG

ned thedr

LY

EFFECTIVENESS (OR CORRECTNESS)

that have apared the

wd studies of us

There are fow pub
efle

a controlled envivonment.

bility testing
oter intention in

sveness of different voulng systems in accurately recording

Absent s

=

h testing, one of the most revealing available measures of voting $

nee literature as the

tem effectiveness is what is referred to iy the politeal seie

residual vote rate. The “residual vote vate” s the difference between the number

of ballots cast and the number of valid votes east in a pardeular conest. Residual

votes thus occur as the r

ult of undervotes (where voters intentionally or unin-

wntonally record no selection) or overvotes fwhere voters select o many candi-

dates, thus spoiling the hallot for that contest).” Exit polls and other election sur-

veys indicate that s s than 1% of voters mtentionally abstain Fom mak-

ng a selectio

by, several sindies ndicate that residual voie rates are higher in low-

¢ and minority communities and, in addition, that improvements in voting

ecuipment and ballot des Tuce substantial drops in residual vote rates in

P As a resuli, the failure of a voting system to protect against

such communitie
resichaal votos is Bkely w harm low-income and minerity voters and thelr cor-

munities move severcly than other communi

This section reviews rescarch previously published by D Kimball, and research
that he is publishing here for the first time, on the residual vote rates for vavious

voting systems in the 2004 clections,

renerate the

For the most part, Dr Kimball wsed a cross-sectional analysis o

research findings discussed below. In a crogssectional analysis, a particular char-

Tven el

acte: stion, resicdual vote

ic 15 compared across jurisdicnons. Here, for a

vaies are compared across dictions wsing a muli

ate statistical analysis o

the level of

congrol for factors other than voung systom {such as demograph

competition in the election, and other features of the local electoral context).

Because of the decenwralized nawre of clection adminiiration in the United

ates, decal cloctions ¢ als generally make their own do

stons about purchas-

rming and printing ballots. As a resuly, vor-

ing voting wechnology, as well as de

T

ctechmology and ballot design vary from one jurisdiction o the nexy, ofien even

within the same state, This report also reviews a smaller number of studies

examining residual votes and voting techuology over tme to take advantage of

tocal changes in voting equipment. Examining both types of studies allows a
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difference-in-difference research design to provide a more rigorous cstimate of

the Impact of voting technology”

wizes the rates of rosidual vote

or the relevint votlng systoms
(2000 and 2004% and

Table Ul sumn

found by D Kinball in the cloction resulis for prosidens

LOVEITIN

TABLE 41

Rate In:

Technolagy 2008 00 2004
Fuli-face DRE Candidates lsted an a fuli-face 16%  22% 1.2%
computerized screen —~ voler pushes
button next to chosen candidate.
Machine records and counts votes.
Scrofiing LCandidates listed on a scroliing . 1.2%  1.0%

DRE computer strean ~ vater touches sareen
next to chosen candidate, Machine
records and counts votes.

Central-Count  Voter darkens an aval or arrow next to 8% 20% 17%
Optical Scan chosen candidate on paper ballot

Batlots counted by computer scanmer

at a central location.
Precinct-Count  Voter darkens an oval or arrow next to D9% 13% 07%
Optical Scan chosen candidate on paper ballot.

Ballots scanned at the precine, allowing

voter to find and fix errors.

Mixed More than one voting method used. 1.1% 15% 1.0%

Based or 17535 counties analyzad in 2000,

1276 counties analyzed in 2002, and 2215 countias analyzed in 2004

ONIC {"DRE™Y SYSTEMS

sms produce significantly higher residual vote vates

ystems {1.0%) and precinet-count optical
“Fulbface™ DRE syy

alt of the offices and candidaies on a stagle sere

SCRT

tems employ a baflot that displays

cen, rather than in consceutive,

separate soreens that the vorer touches 1o select her preforred candidates, As
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shown in Table U2, howover, two scrolling DRE systems produced a residual vote

rate of 8.7 the same as the nationwide average rate for PCOS systems.

Brand of Voting Maching Residual Yote Rate
Unilect Patriot (17 counties) 6.8%
VT VotWare {1 county) A4.1%
Fidlar-Doubleday BV 2000 {8 counties) - 2.3"!!’0
Hart InterCivic eSiate {8 courties) ) o 1.8%
Microvote Infinity (20 counties) 1.6%
Advanced Voting Solutions Winvote (10 counties) 1.1%
Déebcid’ AccuV()te-TSX {‘.’ caunty) o o 0.9%
Sequoia AVC Edge {24 counties) . oa8%
ES&S iVotronic {54 counties) 0.7%
Diehold AccuVote-TS {190 counties) 0.7%
Seguola DRE with VVPT {17 counties in Nevada) 2.3%
Nationwide tual Viote 1.4

Based on 353 counties using seroliing BRES in 2004

The performance of full-face and sorolling DRE systems diverges even more as
the income level of the voters declines, Stated differently, relative to serolling

DRE systoms, full-lace DRE systems produced particalarly high resicdual vowe

raies among voters with meomes of less than $25,000 in 2004, Sindlady, foll-face
DIREs tond 1o produce higher vesidual vote rates than serotting DRESs in counties
with large Hispanic or Afri

can American populadons. Indeed, only punch card

systoms produced a rer resichual vote rate than Rall-face DREs in jurisdictions
I
3.

with a Hispanic population of over 30%. Ske Table U

Wh
decrease shightly
0.

mereases beyond 30% of the popu

> the residual vote rates produced by both serolling and Qull-face DREs

{1.0% o

e significantdy as the percentage of Hispanic voters
fon {0.9% o 1A% for serolling DREs

asons for these rends are not clear, but they suggest that addidonal ana

as the pereentage of African American voters increases

such vates nere

!‘

should be conducted by clections officials and vendors to determine whether and
how DREs could be programmed w address the language needs of Spanish-
speaking voters more effectively,
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Votamatic Optical Fult-

ch Sean ¥ Seroifing
Campasition of County Cards Pre:‘m;i DRE Dﬁé )
Less than 10% bi&(k‘ 1.8% 1.5% 0.8% 1.3% - ‘1 0%
Between 10% and 30% black 1.7% 1.7% 0.5% 1.2% 0.9%
Over 30% blach 24% 4.1% 0.9% 1.2% 0.8%
Less than 10% Hispanic 1.8% 1.7% 0.6% 11% 0.9%“
Between 10% and 30% Hispanic 1.8% 1.1% 4.9% 1.1% 0.6%
QOver 30% Hispanic 2.4% 1.9% 1.2% 2.0% 1.4%

Less thaﬂ $25,000 4.0% 3.3% 1.4% 1.3%
Betwean $25,000 and $32,499 2.3% 17% 0.8% 1.2%
Between $32,500 and $40,000 2.0% 1.6% 0.7% b 10%
Qver $40,00G 1.5% 1.2% 0.7% 0.8%  0.8%

Based on 2377 counties analyzed in 2004

Researchers at the Institute for §

cial Research at the University of Michigan
Bave released preliminary findings from usability testing they conducted on sev
eral DRE systems.” Their ¢

lead o different incidences of voter error produced by dif+

arly frdings suggest that specific model and ballot
desien features m

ferent manufacturers’ DREs. In a laboratory comparison between the Hart
InterCivie eSlate and Dichold AccuVote-TS, for example, the authors found that
the two manulacturers’ approaches (o providing the voter with an opportunity o

review her seleetions before casting her vote produce different ervor vates.

S6

Both machines present the voter with a two-page “review” screen prior to casting
the vote, According to the rescarchers, the eSlate’s “review” screen appears more

distinet in both color

s that the voter than

does the AceuVoue-TS review sereen. Tn addition, if the eSlate voter activates the

vt format from the carlier pe

control o “cast” the baflot prior o reviewing both screens, that machine then

shows the voter the seeond roview

screen rather than casting the batlot immedi-
ately. By contrast, the AccuVore-T8 allows the voier to clreumvent the review

Hot.

process midstream by wouching the soreen 1o “east” her be

The
ferences may be vesponsible for a greater incidence of unintended voter er
from the AccuVote-1'8 DRE,

hers who conducted this testing hypothesize that these two design dif-

soters do not devete as much attention 1o revicw-




ing and correcting thelr selections. Although preliminary in nature, such find-

recific models

ings demonstrate the critical importance of usability testing of s

voter errors. Although both

within a type of voting systern to reduce unpecessar
3 o DRE

s for voter ervor i each of the two machines.

of these s

. such differences i baflor design produce very differ-
1

ont ﬂp}‘)‘ﬁ?l’i\“

BRE SYSTEMS WITH VOT

R TRAILS {"VVPT"}

clection. In

Only one state, N

addition, Nevada s the only state in the country

acda, used a DRE systerm with VVPT in the 206

none of the

rat ncludes a
above” option on the ballot for federal and statewide el

lections. This option

reduces undervotes, regardloss of the voting system being used, because it allows

volers who wish (o ¢z vote 1w do so without r

ap

Because no other stak

o3 wsed comparable

too timited o draw any conclusions regardin

comnties registored o miniscule residusl vote rate of 0.5% in the 2004 clectons,

hut this

we is not direetly comparable to that produced by othe

with differs

t ballot options,

RECINCTC

INT OPTICAL STAN SYSTEMS

With the exception of Nevada’s DRE s

stern, ™ the specific voting systems that

£

produced the kov ictual w
AccuVore-O8 and B
Table U4, In addition, the natfonwi

e rate m the country in 2004 - both at 0.6%

were th MT00 precinet-count optical scan s

L

s average residnal vote rate for PCC
ems was lower in 2004 than the average rate for either type of DRE svster.
te as | 2004 than o go raie for cither type of DRE svstem

5y

g Machine Residuat Vote Rate
ES&S Optech 3P Eagle {220 counties) 0.9%
ESA&S MIOG {102 counties) $.6%
Diebold AccuVote-OF {264 counties) 0.6%

Es and contral-count optical scan systerns, residual vote

lo not appear to correlate significar

wly with the percent-
fcan American voters within the jurisdiction. See Table U3, But re
wal vote rates for both PCOS and DRE systems merease

id-

il

¢ v with the
percentage of Hispanic voters. This conclusion suggests that neither PCOS nor
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Lin eliminating the impact of voters” language needs on the

extent of resid

3 sterns, howover,

al votes, When compared with other voting

PCOS systermns and serolling DREs appear most successful at minimizing the cor-

relation hetwern residual votes and the racial, ethaie, or cconomie composition

ounty.

Differences i ballot design {or optical scan systems produce signilicant differ-
b ¥ pak

ballots tha required voters to

eran oval produced a residual vote rate of 0.6% in the 2004 electon, while

©an arrow with a ne w a can

0 cony

those that requived vote wdate pro~

Plainly, the formey design is preferable o

duced a raie of $.9%. Ser Table U

citior, other ballot design feavares have been bund

BESEN

X (Qme&
Where Baltots Ave Counted an Qv a0 Ao
Precinct-Count (641 counties) 0.9%
Centrab-Count {767 counties} 2.3%

1.0%

ent pilot study of ballots from 250 counties In five states identified s

ign recommendatons for paper-based optical scan ballots, many of which

could apply to other voting systoms as well. ™ These recommendations are Rsted

er in this report along with the usabilty principles they support.

VOTE-RY-MAR S

Au present, the state of Ovegon s the only Jurisdiction within the United States

that uses a NVore-bv-Maidl system

as ity principal voting system.
Accordingly, definithve conclusions about the vesidual vote vates of VB3 sy
must awail additional studic

LETHS

£ that stawe and of jurd
States, such as Great Britain. Studies of Oreg

tictions owside the Unted

te that the

s experience i

stion of a statewide VBM systern in

00 had no substanidal impact either on

voter participation or vesidual vote rates in Oregon clections. For example, the

residual vote rate in Ove,

VBA

These figur

gon in the 1996 pr

dential dleciie

hefore adoption off
W0 was 1.6%.1
significanty
ates than eicher PCOS or seroliing DRE systems,

3owas 1L

. while the residual vore rate in Oregon in

do suggest thay VBM systems may produce higher

esidual vote
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Tvpically, @ BMD is an accessible
computerbased voting system
that produces a marked baliot,

The b,

£ 15 marked as the resuft

of voter interaction with visual or

audio prompts. Some jurisdi
use BMDs instead of acce:

ibile DRES,

e causes of this

Although foher vescarch must be condueted to determime predi

ciscrepaney, ity siem from the fact mail-in ballows are seanned and counted

using the same technology as the centrally counted optical scan systens used in

shown in Table U1, the residual vote rate for such

other ions. £

SR

%

in the 2004 clectons was 1.7%. By definition, such systems do not allow the voter
w0 be notified of, or 10 correct, any under or overvotes she may have uninten-

tionally indicated on her ballot. Therefore, white VBM

SIS Ay have other

as DRE or

ot as effective in minimizing residual vote

Unfortunately, no data are vor available concerning the actual residual vote tates
for Ballor Marking Device MDs

cse systems have vot been used i clections in this country,

Y or Vote-by-Phone systerns because few of

LIMITS OF RESIDUAL VOTE RATE STUDIES

Measuring the residual vote rates ol top-of-the-ticket races indicates how often

volers interact with a particuar voting systena on Election Day in such manner as

1o produce an incorreet {or ineffective) vote that does not reflect their intended

selections. But residual vote

reflect only the frequency of voter errors; they

do not provide any basis to determine the reason for the voter ervors on a partic-

ular type of voting system, Moreover, few if any Jurlsdictions gather data con-

cerning the number or nature of requests for assistance by voters on Election

Day, how long it takes for voters o vote,

o+ any other informatic

1 that would help

ss the efficiency or confidence produc

¢ particular voting systems. For
this reason, clection officials should consider ways 1o gather such information on

in order to facilitate future improvements in

Election Day in selected precine

voting system and ballor design. In the m

stinne, clection resulss provide an

important but limited way o ss the usability of a particular voting system.

O FINDINGS

Key findings

from the hmited available research on the eflfectiveness of

voting t s are as follows:

nolog

With few exceptions, PCOS systoms and serolling DREs produce lower rates
of residual votes than central-count optical scan, full-dace DRE, or mixed

\\)Ullg LIS,

sher on DREs with a full-face ballot

with a serolling or consceutive sereen format.

dual vote rates arve significantly b

gn than on scroffing DR
The v

rative impact of full-face ballot design in terms of lost votes is even

reater in low-income and minority communities than in other communities,
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PCOS

count optical scan systems b

tems produce signilicanty lower residual vote vates than centeal

cause the former systoms allow the voter 1o cor-

TOCT 07

ain of her ervors prior o casting her ballot.

VBM al vote rates than PGOS or DRE s
tems. VBM systems are comparable in this re

ms produce higher resid

red 16 contral-count optical
. Like
wovide 110 epportaraty

soan systerms, wi

ich employ the same teehnology and countdng pro

comral-count optical scan systoms, VBM systems

the voter to be noiilied of, ar o correct, any under- or overvotes on her bal-

tot prior to its being counted.

The existing research concerning the time eacl e requires to complete the

voting pri the hurdens fmposed upon voters, and the confidense each system

s
inspires among voters remaing extremely limited, We suromarize that research
below

DREs

Sev 200

usability concerns based on Imbted testing and expert reviews, but scholars have

stuckies of DIREs sinc 0 have provided an overviow of potential

nudy started to conduct full

tical and anabytical

only ree

guill "Ing 1 analyzed voler wrnout i the

authors hypothesize that this evidence suggests that clderly voters were “appres

hensive” about the statewide ©

echnology to DREs.

Michigan, and collaborators Paul
dike Traugott, have recently come

pleted one of the first ma emns other than

ronic voting

vendor testin

They avalyze the

squired to complete voting in a single

clection and suggest that ¢

n DREs reguire substantially more actions |

don wheel, gle - w0 sclect a can-
|

mean maore tme 1o complete the voting process, as well

voter - Le, touches fo the soroen, turns 1o a ne

¢, they have found that

maore actions

HIWOT
L HartInterCivie’s eSlaie
WHRLECS on average [or a voier  com-

voter satislacton with the DRE in que
5

ion. In partict
3 foand 1136
e voting process while Diehold’s AcouVote-TS required only

recuired antions per

plete

pey task and only

S8 minutes o complew the process, Out of «

analyzed, partdoipants in that study indicated that they were mos

15 and loast comfori

using the AceuVore-

ble using the eflat

design clements that deeres :
of voters” selectons,

oy or voter condid

o

nee may actually increase the accur

example, eSlate’s approach o faciiating the voter's veview of her selections
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mereases the Hkelihood

g may be mo prior to voting both adds tme to the votlng process and
that a voter will cateh hier crrors and correct them prior o casting her ballot.
§

Accordingly, usability

sting may be most valuable not in eliminating any one

rmance of a

problematic feature of a sy z the per

system as a whole and b making clear the vadesiTs elecdon officials must con-

for in selecting a system and in designing the ballot and instractions,

t sponsored by the Brennan Center for Justice and conduet-

1
ed by MIT Professor Ted Seiker, the anthors conducted a one-day simidated

e the

cloction test at a YMUA regularly wsed as 2 polifng place. The tost corps

voung expericnces of people with and without reading disabilivies on full-faced

en voting machine. Three
(ES&S’s V2000 LEX
ign and an LOD display

voung machines and a standard screen-by-sere

machines were tested: one DRE with a full-face ballo

N one
DRE with a scrolling ballot de

high-resolution sereen Votronie LS Full Faced DR

48 of 96 participants had

been provicusly diagnosed with a reading disabilivy, and rescarchers attempted to

b

catch undiagnosed reading ¢ ies by iesting all participants prior o the vot

ing stmudatiors, The results have tmplicadons {or all voters. Nowably, voters with
undiagnosed read

o3 of undervoies ¢

ing disabilities and voters with vo disabilities had much higher

72

1 Bdl-faced machings than on scrolling votlng machines.
This population also had fewer evvors on the commercial DRE than on full-faced
bil
able to compensate for thel difficulties and had fower than other participants os
full-fa I Al
reading disabled people took longer to vote on the scrolling DRE than the full-

voting machines. People who bad been o 188 Were

gnosed with reading dis

&,

ters ook more than 3 minutes (o vole but all

%% These conclusions confirm the evidence of higher incidence of

“roll off™ produced by full-face lever and DRE voting systems in real elections.””

Prof
exient 1o which voters whe use such machines actually review the VVIPT prior o

g, the authors ound that no VVPT users report-

s Setker and his tearn at MIT' Media Lab have attempred to assess the

casting thelr votes. In their s

ed any ervors during the voting process though two existed for cach ballot they

used. At the end of the voting process s asked VVPT users whether they

believed any orrors existed on thelr paper record even i they did not report them.

Only 8% answered yes, In contrawt, users of an audio-based verification system

reported ervors at higher vates, 14% of us

s reported errors during the v ;
process, and 85% ol users wid wsters that they belioved errors existed in the

2

record although they did not all report them ™ Additional reseaveh needs to be

tems. But

condueted o measure the efliciency of and voter confidence in these s

D Sclker’s research su

that VVPTs may prosent s

fems that can prevent voters from identifving crrors rea
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No available rescarch has measured the efficioncy of or voter confidence i opti-

cal scan systems. This is g

¥ it gap o the Hterature that hampers sound
comparisons between DREs and optical scan systerns and also Hmit public scruti-

vy of ballot design in these systems,

Unfortunately, no re

arch is vet available that has mea

sured the officiency of or
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ws, the rescarch into the wsability of voting
ting DREs and PCOS sy
stently than other types of

Stems

his chapter ¢

d in this chapier demonstrates that serol SLems

Profect vorers aj thelr owil CrTOrs oY COnS
terns. Suill, anly a few studies have compared different ballots directly or defini-

y determined what makes one form of ballot more usable than another

fess prone to praducing evrors, more efficient, and more confidence-inspiring
To be sure, usabilin
cdals and the BACG

s have pr

vided vatuable guidelines for elections offi-

REbY:

1t promise to improve the basi sility of voting systems.

Suill, until new research cory

lates spec

¢ design clements with measurable accu-
racy, officiency, and voter confidence, such usability guidelines for vouing systems

will reman s, In addition, new o

a work in pr

should reflect the per-

formance-based thrast

of the EACT evolving voting system cerufication stan-

dards and study the relationships between specilic i the combined

vets of the design cholees embodied in a systemn, rather than just one facet of

a design,

ssembled the most si

is project, we have enificant lessons drawn not only

Fo
from cur work with voting systems, but also from other avcas n which usability
¥

cussion of specifie areas of concern o assist electons officials n

7.
£

ing both the ballots for elections and the protocol for usability testing that

should be conducted prior 1o completing such ballot design.

DO NOT ASSUME FAMILIARITY WITH TECHMOLOGY.

Voting systems should rely

s Hiude as pogsible upon a vorer’s prior experience or

familiarity with a particular type of wehnology or interface. Computer-based sys-

vho

wms preseut the most obvious concerns for elderly or marginalized voter

Even

roay be unfamiliar with ATMs, computers, or other shnilar echnologie

optical scan systems th

t rely upon the voter's familiarity with

bles o fill in present g

fel problems. Where feagible, clections officie
|

1 elements upon voters with hmtted famiiarin

address this concern tn usability st

sy among ke

s votors to determine the pre-

cise effe { difterent

with

the wehnology in queston. The results of such testing may also inform the design

ol voter educa

jon and outreach and poll worker wraining prior to the clection,

Fven without wsability wsting, clections oflicials should sclect their jurisdiction’s

voting systoms and design the ballots for those systems with the recognition that

ny voters, particudarly elderly vote

are not fully faumil
wed 1 ATMs and computers. The VVSG 2005 cchoes this goneral recompan-

far with echnologies

dation in one of s specilic requirenents: “Voting systems with electronic displays

shall nof require page

olling by the voter {eg, with a soroll bar as agamsta ©

CRY

er “next page” button].
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FOLLOW COMMON DES

ots and instroctions shoukd incorporase standard conventions used In product

interlaces 1o communicate 2 parteular pe of Information or message and w

avold confusion.

* For example, the color red is typically used to indicate an emer-

geney or ervor in need of atention, while green lndicates a selection o move lor-

ward or activate the § fon in question. Cor it use of

b genenie convens

tions throuy

hout the voting process allows the voter to rely

upon her existing

ericnce with those conventions o s and clay

reamline the prog y athorwise

ambiguous lustructions, but does so without making her success depend upon any

specific prior knowledge or experience. Elections officlals should be aware of

such ¢ alled upon to select color schemes in desi

vendons i they

i

ning the

ballot for an ¢ wdicgons, All s

on in their ju hiluy gaidelines deaw on com-
monly accepted typographic principles. For oxample, Drs. Kimball and Kropl

suggest using text bolding o highlight cortain information on the batlot:

Ballos should use boldfaced text 1o help voters differentiate between office

T

titdes and response optons {candidate names).

The Plain Langua

e Guidelines also include typographic principles

Rt OVETY

Use - but d

highlighting technigues.

tiype for ext targer than that nsed in me
¥ o

FOVETHIMeNT
forms at the tdmel

Avoid fines of type that are wo long or too short.

Use white space and margins between sections.

se ragged right margiog,

Avoid using all capitals.

05 als

includes design guidelines that address common design
issues such as color, size and contrast for information:

The use of color should agree with common conventions, eg, red s

auld be

used 1o indicate erve ale attention.

s requiring immed

The mmimum font size for to endded for the voter shall be 3.0 mum, and

should be i a sans-

The mindrmum “Ggure-to-ground ambient contrast ratie” for text and graph-
ics shatl he 317




w0 USE PLAIN LANGUAGE IN INSTRUCTIONS
AND MESSAGES.

In the fate 1970, the Amer

can Insuiunes for Research began a Document

Diesign Project to promote plam language and simple dosy
That Project, which ev

n in public documents.

niually led o the creation of the Document Design

Center, conducterd rescarch into language comprehension, how real people write

and road, and partoular aspects of public documents that created usability prob-
i set of principles called “Guidedines for

Document Designers,” which were intended to apply acvoss many different disci-

s. From tus rescarch came

phi

Phese guidelines include principles for creating mswructonal and in

formational
text, such as

Write shert sentences.

Use the actve voice.

© pu ronouns to address the reader

Avoid phrases that are long strings of nouns.

Avoid nouns created from verbs; wse action verbs,

ist conditions separately:
Keep equivalent ens pacaliel
Avold unoecessary and dilfiowdt words,

Usability experts who focus on voting

ystems use these plain language guidelines

in thejr efforts o ensure that toxt presented to voters at cach stage of the votng

WOCess 38 as Although the benelits of most of

1

sy to comprehend as possi

b
these strple principles intdevely obvious, further rescarch through

usability testing of voting systoms Is nocessary o determine the relative impacts

ol these vales upon the three core elements of wsability

y, efficiency, and

voter confidencel. De Kimball and D Kropl’s findings on paper ballots repre-

sent a strong frst step in this process. Based on thelr 2000 study, they recommend:

Voutiag instrucy uld be short and simple, written at a low veading lovel

30 voters can road and comprehond thom quickly™

The VVE

(G 2003 cchoes this suggestion:

crns Mshall provide clear nstructions and assdstance o allow voters

331

ssfully exconte and cast their ballots independently”
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LOCATE

LEAR,

Proper instructic

csented m ather

RANNLY U s }}lﬁig) 4O VOIS,

than confust

1w or overwhelwing dding to general guidelines, instructions

should be placed near the process they descer

¥ L

on a procedure Tegquines seve
eral steps, instructions should be provided at each step, rather than only at the
heginnin

In additon, research fnto the apact on wability of differen

tformats

for pr n-line information has demonstrated that, particularly for users

with hmm i information should be presented i

1 single-columnn format

rather than a multi-column format to Improve reads According w0
re Dr
often ignored text that spannod the wp of a mud
they reconmend tha

srch conducted

Kimball ar

an hallots

T Kropl, voters using optical

shumn ballot. Accordingly,

nstructions should be located In the top lefl corner of the ballot, just
above the Hrst contest. That is where people in Western cultures begin read-
ing a printed page and where respondents will look for instructions on the
first ¢

de

v, readable instructions to voters throughout the

ign usability testing that will idewify

Where possibe, clections officials should

the hest appr e cle

\'\"7%&1‘{&‘{_ PrOCosS,

ELIMINATE

SUS INFORMATIO!

Bajlot design should eliminate all extrancous information from the vater’s field of
viston sud minkmize visual or a

tio distractons from the task at hand.™ Voiers

may hecome overwhelmed or confuse

1 by such une
nomenon may explain in pare the higher love

avy material. This phe-

of “roll off™ produced by voting
stems that present the voer with all of the s

o5 andd ballot questions at once
on a single surface™ Even for paper ballots, Dres. Kimball and Krop( suggest that
designers eliminate in

mation not immediately neee

oy Lo voler

Ballots should avoid clatter around candidate names

uch as a candidate

{HIC i,lij&{l{}ﬂ or hometows

< mark hor selections,
1g fo uﬂh <k o xh" VOLCE O CHSUTE zh it she knows which sclee-

Voting systerns should clearly indicate where a votor shon
andd provide ¢

[srmation orients the voter
10 aveid mnﬁimuza or lost votes due 1o M,uth ('onhmon. DPivs, Kimnball and Kropf

clear and unam-

suggest a specilie guldeline w help ensure that a systers o

biguous feedback to the voter as she marks her ballog
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Fo mindmize ambigudty about where yoters should mark thelr votes, ballots

should ¢ es of candidate names (this

soid locating response options on both s

an ballots, where two or three columns of

is @ common e

e on optical

5

offices and candidate names are listed on a sing

c pag

The VVEG 200

also includes requirements that adkdress thiy issues

“There shall be a consistent relationship between the name of a candidate

¢, the button for select-

and the mechanism used 10 vote § at candidate,”

ing candidates should abways be on the feft of the candidat

dicate the vowr’s

Votag systems shall provide anarbigaous feedback w i

“hosen can

cetion {ag, a checkmark beside the

{ivas

“laput mechantms shall be designed so as to mickmize accldonal

ton, ™
A verent study of ballor design changes implementest in Winots between 2000
and 2002 underseores this poine.™ In Mlineis, voters must cast judicial retention

votes in each election, using

ong Hists of sitting judges for which voters must vote

1 for

cither “yes” or “no.” In 2000, Cook County switched o a buterfly

their punch card system, and the percentage of people who cast votes in the judi-

cial retention elecdans dropped significanly

2 Marcia

deparument redesigned the connty’s ballot. Lausen and her colleagues clarified

Lausen, of Design for Democracy, and the county ele
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where voters should mark their ballos by stacking all of the retention candidates

s

in singde cohunns on lefi-hand pages onty

S

The improvement was dramatic, In the 2002 and 2004 elections, oven while
[ ¥

ining the smaller-hole punch

rd, judicial retention ctarned o is

pre-2000 fovels with no abnormal loss of voters, Fg

wnee for Cook County retention jude furing and alter 2000, Note
) Judg :

the peaks and valleys that correspond to page changes on the 2000 ballot, Before

the change, voters wonld repeatediy hegin again afier turnin

the page, and then
give up.

0%

BO%

20%

‘otes as percentage of vates for first judge or

Ballot Position
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& CREATE CLEAR CLOSURE.

Where appli

completed each step or task in the voting process. Whother through dlear organ-

creen, the system shoudd

zation of the ballot or thr LGOS OR 2§

seck 1o reduce the lkelihood of voter confusion or error by instructing how o
ask

ng clear to the voter when

fear whern each ¢

v as well o maki
by casting hor vote, Drs. Kimball and Keopf

st that designers wse shading o separ ctions of the ballo

€

suld us

shading o help vorers identdfy separate vormg tasks and

iate hetween offices.®

REDUCE MEMORY LOAD.

Vouing systems should minimize the memery load on the voter, allowing her 1o

s churiy

g the voting proce

review, rather than remember, cach of her

Undue memory burdens may confuse voters and lead 1o ervors or delays. For

w5 that allow voters o re

exarnple, iow their choices in a clearly presented

format, rather than simply asking if they are ready to cast their ballots, can
juirement in the VVSG 2003 addr

s the problem of memory load and possible confusion if’ the voter is required to

recuce unintentional ervor. At least one v

oot

fram one part ol the k

track a contes fot to another:

Voting ¢ d over two

stems “should not visually present a single contest spre

pages or two colurans.”

Elections off should consider this prineiple In selecting a voting system, in
g £

developi i, and in des

usability testing o improve ballot des ing the ballot

and hsgrnctons for thelr Jurisdiction.

NOTIFY VOTERS OF ERRORS.

The voting systerm should plainly notify the voter of her evrors and provide a

clear and casy opportunity to correct such erro

In parteular, a voter should be

informed of any under- or overvotes prior 1o casting her vote. In paper-based

tems such as optical sca ment means that the scanner must

toms, this requin

be programmed o revurn fmmediately to the voter for correction any ballot that

includes such an erron In DR

stem shoudd nodfy the voter of any such
crvor and provide an opportunity and nstructions to correct it. Drs, Kimball and

Kropl

guidelines inchude:

hould warn about the consequences of casting a spoifed

quired 1’>\,; the Help

correct a spoiled ballo

raltor and explain how o

America Vote Act of 20(
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otficaton of crro

The VVSG 2005 also requives s, stressing the importance of

0
noting any nnder- or overvotes. The guaidelines also recommend that all warnings

funetion 0 a similar manvey, not only stating the problem, but doing se in a com-

Drenet

sible manner and offoring options to address

Warnings 10 the voter should clearly state the nature of the problem and the

responses available to the voter

MAKE T EASY TO CORRECT ERRORS.

mpo ¥ wha choose not 1o
make corrections nore: leading to higher residual vote rates, Accordingly, the

nechan

s for corty vi!g‘ CTTOrS MUS

be casy both to understand and 1o execute.

In their laboratory vescarch on DREs, Dr Convad et al. found that the Diebold

AccuVoe- TS requ

red the voter to de-select an ervoncous candidate

belore touching hee preft
fusion among participan

red candidate on the screen; this extra step caused con-
By contrast, other DREs
se. The

wndd ted o at least one erron

under study did not requite that extes
AY
vection and ensure that voters can extend a warning period i they need more
wme:

step in the ervor correction proc

005 includes soveral requirerents w provide opportunities for error ¢

DREs “shall allow the voter 1o change a voie within a contest before advane-

ing 1o the next contest,”

Votlng systorms s

wall provide the voter the opportunity to corvect the baflo
for either an undervote or overvote hefore the ballot is cast and counted” and

“shall allow the votor L | to subimit an undervored or overvored ballot,

Hthe
ad of

uires a

oting system e

respanse by the voter within a spec

od peri-

ue an alert at least 20 seconds before this period

CRATLS.
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gt
v

Our

ed 1o voting systerns, points us to several recommendations in the aveas ol ballot

view of usability rescarch on various technologies, inchuding but not Hmi

design and sysien nstructions. These recommendations should assist clection

abil-

s in rmaking purchase decisions and in maximizing a voting system’s

off

ity onee it s purchased and before ballot designs and instructions are finalized:

~tions officials

b el

[Rive

motory, Where feasible, el

famiiiari “he results of such testing should

cwith the technology In guestion.

5y

also inform the design of voter education and outreach and poll worker train-

ing prior to the clecton,

= soth B

: t w Use of plain language that is
casy w andlerstand quickly s erftical 1o avoiding voter erron Both §
optical scan systems produce substantially higher resid

dictions with a Hispanie population of at least 50%,

tangus

ce instructions in both English and Spanish are erivical to reduce voter
ven whare Spanish langus

) ballots are not required under the
@ Rights Act.

shoudd
ible. In addition, imforma-

aced i the top lelt of the frame, where
tion should be presented in a single-column formart rather than a multi-col-
winn format o improve readabilivy

I > of

stent vye of gemeric conventions {vg, red = warning or error)

throughont the voring provess allows the voter 1o roly on her oxisting experi-

ence to streamiine the process and clarify otherwise ambignous instructions.

s he same

Pl

> 0 mouds

ates for the same offic

5. Listing candid

28 10 the infamous

tiple cobumns or on multiple pages “butterfly ballot” used

i Palm Beach County, Flord

a in 2000, or in optical scan ballots that allow
a contest to continue from one cobumn @ another) produces higher vates of
resicdual votes (hoth overvotes and undervote
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are Joss

row ballots. The

Ballow design should eliminate
fickd of vision and minimdize visus
al or audio distractions from the task at hand. Voters may become over-

whelmed or co 1 by such unnecessary material.

s bt

LT

[r t i

sovad vore, Write-in lines are a source of many overvoues, as

many voters sclect a candidate whose name i privied on the hallot and then

write the same name on the write-in line. Election officials should make sure

that instructions clearly state voters should not cast votes in both arcas of the

balot. At the same time, state Taws should be amended 1o vequire that such
ballots be counted rather than set aside as spoiled, as long as both the write-

in vote and the normal vote are clearly cast for the same candidate,

e

- stes, Voth e

should provide ongoing feedback to the voter 1o cusure that she knows which

tons she has already made and which remain. This information orients

the voter to avoid confusion or lost votes due to such confision.

OF {rror !)\ nstru

clear when cach tas

- Undue memory
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Mr. Chairman, Ranking Member Smith and Members of the Committee:

The American Bar Association commends the Senate Special Committee on Aging for

undertaking an examination of issues related to voting and disability as Americans age and

particularly issues arising from cognitive impairment. We appreciate this opportunity to share

our views on these important issues.

The need to address voting by aging citizens who face some level of cognitive or other

brain impairment has emerged from the relative shadows and into the light of day because of

four salient, intersecting realities:.

Elections may be decided by very small margins. In 2000, George W. Bush officially
won the Florida vote over Al Gore by a margin of 930 votes (out of six million), a virtual
statistical tie.

Older persons vote. Persons over 65 have a higher rate of participation than any other age
group. In the 2004 presidential election, 71.8 percent of citizens age 55 and older
reported voting. The next highest voting group were those age 45 to 54 years old, with
68.7 percent reported voting, Even in the oldest age category tracked, age 75 and older,
68.5 percent reported voting.

The number of older persons is growing rapidly. Between years 2000 and 2030, the over
age 65 population in the United States is projected to more than double from 35 million
to 71.5 million, with the cohort of persons age 85 and over increasing at the highest
percentage rate.

The number of older persons with dementia and other disabilities will similarly expand.
The prevalence of disabilities significantly increases with increasing age. The total
number of people with dementia in the United States is not known with certainty, but a
recent statistical report of the Alzheimer’ Association estimates that, as of 2007, 4.9
million people age 65 and over had Alzheimer’s disease, with another 200,000
individuals younger than 65 with early onset Alzheimer’s. By 2030, those numbers are
expected to increase by more than 50 percent. Alzheimer’s disease comprises 50 percent
to 70 percent of all cases of dementia, so estimates of the total population with dementia

of any type could be as much as double the above figures.
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The convergence of these numbers brings into focus a variety of questions about the
disenfranchisement of persons with brain impairments who have a fundamental right and the
threshold ability to vote, although they may need assistance. What kind of assistance may be
needed and what kind is appropriate? Can technology help? And who makes decisions about
capacity to vote, and by what criteria? Conversely, concerns abound about the potential for
fraudulent exercise of the franchise by unscrupulous persons or political organizations taking
advantage of groups within this population, especially those living in group settings such as
nursing homes.*

Both failure to ensure proper access to the polls and failure to protect against the
fraudulent manipulation of the vote of vulnerable populations compromises the integrity of
elections. And as the above demographic trends continue, so the danger increases.

To address these issues, the ABA Commission on Law and Aging joined together with
the Borchard Foundation Center on Law and Aging and the Capital Government Center on Law
and Policy at the Pacific McGeorge School of Law to host a working symposium of invited
national experts in law and aging, medicine, long term care, voting technology, and elections
administration on the topic Facilitating Voting As People Age: Implications of Cognitive
Impairment. The impetus for the symposium began with the work of Dr. Jason Karlawish and
others who took the first steps in raising the questions posed above.> The Symposium convened
from March 21-24, 2007 to address five key facets of these issues: (1) how aging and cognitive
impairments fit into broader issues of access to voting; (2) issues in absentee balloting; (3) voting
in long term care settings; (4) defining and assessing capacity to vote; and (5) the implications of
voter technology for those with cognitive impairments. Prior to the symposium, the sponsors
had commissioned six background papers that provided the starting points for discourse and

analysis of each of the key facets.

! See, e.g., Glover v. South Carolina Democratic Party, No. C/A 4-04-CV-2171-25, 2004 WL 3262756 (D.S.C.
2004), aff 'd by Reaves v. S. Carolina Democratic Party, 122 Fed. Appx. 83 (4th Cir. 2005) (allowing an
unsuccessful candidate for the South Carolina state senate to successfully challenge the results of a democratic
primary race by alleging voting irregularities including voting fraud with regards to the absentee ballots of nursing
home residents); State v. Jackson, 102 Ohio St.3d 380 (Obio 2004) (considering an evidentiary issue in a criminal
case of an Obio election board employee who allegedly marked nursing home residents ballots contrary to
residents” wishes). 4lso see, David Josar & Lisa M. Collins, State Targers Detroit Baliots, DETROIT NEWS, Nov. 1,
2005 (reporting on a Detroit City Council candidate who initiated a lawsuit against the Detroit City Council clerk
alleging that election officials assisted legally incapacitated persons to vote at a Detroit nursing home).

? Jason H. Karlawish et al., dddressing the Ethical, Legal and Social Issues Raised by Voting By Persons with
Dementia, 292 JAM.A 1345 (2004).
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The symposium culminated with the adoption of a number of recommendations intended
to protect voting rights of people with legal capacity and provide necessary assistance in voting,
while protecting the integrity of the voting process. They are published in a special symposium
issue of the McGeorge Law Review, Volume 38, Issue 4 (2007), along with several background
articles.

The ABA reviewed the results of the symposium and, in August 2007, adopted as policy
a careful distillation of the symposium recommendations. These recommendations supplement
numerous existing ABA policies related to improving election administration and ensuring
access to the polls, and highlight the critical need to address issues impacting the voting rights of
a significant, and often vulnerable, segment of our society.

First, the ABA recommends four broad cross-cutting actions that would benefit not only
voters with cognitive or other impairments but all voters: (1) the study and development of best
practices for ballot design; (2) the use of “mobile polling™; (3) the use of communications
accessible to those with disabilities; and (4) the acceptance of alternative forms of identification
to facilitate registration and voting.

Mobile polling is the process by which election officials bring a polling station to voters
in long-term care facilities or other outreach sites. The polling device used depends on the
technology available in the voting district, but it uses some sort of polling device rather than an
absentee ballot. It is preferable to reliance on mail-in, paper absentee ballots, because the latter
can be hard for anyone with diminished reading ability to understand as well as much more
susceptible to abuse. Most states do not yet have the technology to bring accessible portable
electronic balloting capability to long-term care settings, but that technology is on the horizon.
In the meantime, some twenty-three states currently prescribe responsibilities for absentee voting
by nursing home or assisted living residents under some circumstances, and all place
responsibilities on election officials to assist.?

Acceptance of alternative forms of identification is critical for voters with disabilities,
especially those in long-term care settings, who are less likely to have driver’s licenses or other

standard forms of identification.

? Amy Smith & Charles P. Sabatino, Voting by Residents of Nursing Home and Assisted Living Facilities: State
Law Accommodations, 26 BIFOCAL 1 (2004), at http://www.abanet.org/aging/publications/bifocal/26 1.pdf.



222

Second, the ABA urges governmental entities to ensure that otherwise qualified persons
are not excluded from voting on the basis of medical diagnosis, disability status, or type of
residence. Voting is a fundamental constitutional right and a hallmark of democracy, therefore
the emphasis should be on expanding the franchise and enhancing access to and assistance with
the ballot for persons who are capable of voting. In regard to the issue of mental capacity to
vote, due process protections are necessary to ensure that the right is never arbitrarily or
prematurely forfeited. Any limitations should be narrowly circumscribed in terms of specific
functional abilities, rather than on categorical exclusions. State constitutions and statutes that
permit exclusion of a person from voting on the basis of mental incapacity, including
guardianship and election laws, should explicitly state that the right to vote is retained, except by
court order where the following criteria must be met: (1) The exclusion is based on a
determination by a court of competent jurisdiction; (2) Appropriate due process protections have
been afforded; (3) The court finds that the person cannot communicate, with or without
accommodations, a specific desire to participate in the voting process; and (4)The findings are
established by clear and convincing evidence.

In contrast to that principle, research has found that state constitutions and election laws
often fall far short. The constitutions in all but court order where the following criteria must be
met: (1)The exclusion is based on a determination by 12 states bar people with various kinds of
mental impairment from voting — for example, those who are non compos mentis, admitted to a
mental institution, under guardianship, incapacitated, or mentally ill. The categories are
sweeping and imprecise,! State statutes addressing voter eligibility on cognitive grounds do not
necessarily track state constitutional provisions, using different terminology in all but 14 states.
Additionally, the vagueness of many of the provisions creates uncertainty concerning capacity.
At the same time, election laws in some 29 states do not address voter eligibility due to mental
status at all.®

In the context of guardianship law, only 19 states have specific statutory provisions that
persons under full or limited guardianship retzin all legal and civil rights not explicitly removed

- which would include the right to vote. Along with additional provisions that favor limited

* Sally Hurme & Paul S. Appelbaum, Defining and Assessing Capacity to Vote: The Effect of Mental Impairment on
the Rights of Voters, in SYMPOSIUM, FACILITATING VOTING AS PEOFLE AGE: IMPLICATIONS OF COGNITIVE
IMPAIRMENT, 38 MCGEORGE L. REV. (forthcoming 2007).
5

Id
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guardianship, a total of 32 states do appear to allow a judicial determination that a person under
guardianship may retain the right to vote.® Only a few statutes and cases specifically articulate a
requirement for the court to determine capacity to vote.”

The ABA supports expansion of the approach that requires an individualized
determination of capacity to vote in a judicial setting with strict due process protections. This
approach would be applicable in any jurisdiction that permits exclusion of a person from voting
on the basis of mental incapacity. As to a legal standard for assessing capacity to vote, scant
existing case law and statutes provide some guidance,8 but as a legislative policy principle, the
ABA supports a standard that can be applied universally with little potential for discrimination —
specifically, whether the person indicates that he or she has a specific desire to participate in the
voting process. This provides a low threshold that is most inclusive and most protective of the
right. The objective is to not treat people any differently in voting rights based on any perceived
impairment or other personal characteristic.

Third, the ABA urges that citizens be permitted to opt freely for absentee balloting,
permanently or temporarily, including at the time of registration, with the ability to change one’s
choice thereafter. Implementing this recommendation would serve to expand the option for
absentee balloting and suggests the use of a more normal characterization of it as “vote-at-home”
balloting. In recent decades, absentee balloting has become a central feature of our electoral
landscape. All states now allow at least some categories of voters to cast their votes before
election day, most commonly by mail. And, most states now permit “no excuse” absentee
voting. However, as of 2004, only 17 states provided for permanent absentee status.” This
recommendation advocates for no-excuse temporary or permanent absentee status, available as

an option to choose at the time of registration or at a later time.

‘rd.

7 See e.g., Wash, Rev. Code § 11.88.010(5).(the imposition of a guardianship does not result in the loss of the right
to vote unless the court determines that the person lacks the capacity to exercise the franchise, and the court’s order
must specify whether the ward retains voting rights); also see, Doe v. Rowe, 156 F. Supp. 35 (D. Me. 2001)
(striking down Maine’s constitutional provision that automatically excluded from the polls persons nnder
guardianship by reason of mental illness).

¥ E.g., Washington’s statute characterizes incompetence to vote as “lacking the capacity to understand the nature and
effect of voting, such that she or he cannot make an individnal choice” Wash. Rev. Code § 11.88.010(5).® Wisconsin
similarly looks to whether the person is “incapable of understanding the objective of the elective process.” Wis. Stat.
§ 54.25(2)(c)1.g. The federal District Court in Doe v. Rowe, 156 F. Supp. 35 (D. Me. 2001) adopted a functional
standard identical to that fonnd in the Washington statute.

? See, the survey of absentee balloting law and alternatives in Daniel P. Tokaji & Ruth Colker, Absentee Voting by
People with Disabilities: Promoting Access and Integrity, in SYMPOSIUM, FACILITATING VOTING AS PEOPLE AGE:
IMPLICATIONS OF COGNITIVE IMPAIRMENT, 38 MCGEORGE L. REV. (forthcoming 2007).
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It is particularly important to focus on issues related to voting in long-term care settings,
broadly defined. The prevalence of dementia in the nursing home population is estimated to
range from a quarter to more than two-thirds of the population.m The prevalence of dementia in
assisted living facilities is even less certain, although one survey of assisted living facilities
reported that over one-third of residents had moderate to severe dementia.!! A diagnosis of
dementia, in itself, does not mean that the individual lacks capacity to vote. Some still retain the
capability and some do not. However, little is known about how many of these nursing home
and assisted living facility residents actually have the capacity to vote. Even less is known about
the voting capacity of persons residing in other long-term care settings such as adult homes,
community care facilities, and group homes for persons with a variety of disabilities.

Fourth, the ABA urges improving access to voting by residents of long-term care
facilities that provide room, board, and any level of personal care to persons in need of
assistance. Such efforts should include making mobile polling stations a reality for long-term
care residents; and in the interim, utilizing election officials proactively in the role of overseeing
absentee balloting in these settings. In addition, there should be training of residents, staff, and
others involved in the care of residents regarding the voting rights of persons with disabilities
and the resources available to assist in the exercise of those rights. Finally, it is important to
clarify that people who provide assistance in voting do not have authority to determine capacity
to vote, and that assistance in voting is limited to assisting voters to express the voter’s intent. If
people who provide assistance are unable to determine the voter’s intent, then, to avoid the
possibility of fraudulent manipulation, they must decline to mark the ballot for the voter.

Fifth, the ABA urges development and required use of voting systems that achieve
universal design, such that all voters can cast ballots privately and independently on the same
voting machine, adaptable to accommodate any impairment, including physical, sensory,
cognitive, intellectual, or mental. Balloting technology is currently undergoing a major
transformation in the direction of clectronic systems, such as direct-recording electronic (DRE)
voting systems. Electronic systems are still very much in their infancy. Most currently deployed

voting systems do not meet current HAVA and ADA disability accommodation requirements,

1 Jay Magaziner, et. al., The Prevalence of Dementia in a Statewide Sample of New Nursing Home Admissions
Aged 65 and Older, 40 GERONTOLOGIST 663, 663 (2000).

"W Catherine Hawes, Charles D. Phillips, Miriam Rose, Scott Holan, & Michaet Sherman, 4 National Survey of
Assisted Living Facilities, 43 GERONTOLOGIST 875, 875 (2003).
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and they are far from compliant with the U.S. Election Assistance Commission’s Voluntary
Voting System Guidelines.'? The premise of this recommendation is that technology’s goal is to
create access, which is different from assistance. The more access is facilitated and barriers
removed, the less need there is to depend on assistance by another person in the voting booth or
with paper absentee ballots, and thus, the less danger there is of fraud or undue influence by
persons assisting with balloting.

In his review of evolving voting technology and its implications for voters with cognitive
impairments, Professor Ted Selker identified several design approaches that have shown promise
but are still under trial and development. Evolving design characteristics with particular
promise include: electronic interfaces that focus on one task at a time; simplified navigation
through the steps of the voting process with an ability to refer back to instructions; redundancy of
information; feedback (audio as well as visual) on selections made with the opportunity to
change selections.” The ultimate goal is to design effective optional capabilities into all voting
stations so that accessibility is truly universal and segregation of voting by disability
accommodation is unnecessary.

Sixth, the ABA urges the recruitment and training of election workers to address the
needs of voters with disabilities, including physical, sensory, cognitive, intellectual, or mental
disabilities. There is a significant need for sufficient numbers of election workers, appropriately
trained to meet the needs of voters with disabilities of any kind. If poll workers and other
election officials do not understand how to accommodate the increasingly broad range of
disabilities voters present at the polls, or they do not understand how to operate the new
technologies being introduced in polling sites, then even the best technologies will fall short.
Many poll workers serve as volunteers, and training may be brief and informal. Recruitment and
training is an essential component to ensuring access to the polls and we urge governments to
place a greater emphasis on that task.

While there is no proposed legislation that this recommendation immediately addresses,

there are many critical activities underway at the federal, state, territorial, and local government

2 Noel H, Runyan, IMPROVING ACCESS TO VOTING: A REPORT ON THE TECHNOLOGY FOR ACCESSIBLE VOTING
SYSTEMS, A REPORT BY VOTER ACTION AND DEMOS (February 2007), at http:/www.demos.org/page504.cfm. See
the Election Assistance Commission’s voluntary guidelines at http://www.cac.gov/vvsg_intro.htm.

1 Ted Selker, The Technology of Access: Allowing People of Age to Vote for Themselves, in SYMPOSIUM,
FACILITATING VOTING AS PEOPLE AGE: IMPLICATIONS OF COGNITIVE IMPAIRMENT, 38 MCGEORGE L, REV,
(forthcoming 2007).
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Ievel to modify voting procedures that this recommendation impacts. For example, at the federal
level the 2002 Help America Vote Act has gave the National Institute of Standards and
Technology (NIST) a key role in helping to realize nationwide improvements in voting systems.
To assist the Election Assistance Commission with the development of voluntary voting system
guidelines, HAVA established the Technical Guidelines Development Committee and directed
NIST to chair the Committee. NIST research activities have included: security of computers and
computer data storage used in voting systems; methods to detect and prevent fraud; protection of
voter privacy, and; the role of human factors in the design and application of voting systems,
including assistive technologies for individuals with disabilities and varying levels of literacy.
However, NIST has not had a focus on cognitive impairments or other brain impairments, a
focus that the ABA would encourage.

At the state level, in addition to election improvements, the ABA has had a long history
of supporting guardianship reform and long-term care quality regulation, especially through its
Commission on Law and Aging. These recommendations have immediate implications for key
aspects of guardianship law and long-term care regulation relevant to cognitively impaired elders
and other adults.

Access to and integrity of the voting process has never been a more important issue in
America than it is today. We recognize the significant challenges faced by the federal, state and
local governments in developing and implementing new voting policies and procedures and
realize that some of these recommendations would need to be considered in the context of near-,
medium- and long-term goals. However, we believe that progress can, and must, be made in
ensuring the fundamental right to vote for the growing number of citizens with some level of
cognitive impairment but that are still capable of voting, while at the same time preventing
manipulation of the vote within this population.

Again, we thank you for examining these important issues and would be happy to provide
any additional information or assistance that may be helpful to the Committee’s work. Please
feel free to contact Charlie Sabatino, Director of the ABA Commission on Law and Aging, at

202-662-8686 or Kristi Gaines in the ABA Governmental Affairs Office at 202-662-1763.
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Approved by the ABA House of Delegates on August 13, 2007
AMERICAN BAR ASSOCIATION

COMMISSION ON LAW AND AGING
STANDING COMMITTEE ON ELECTION LAW
COMMISSION ON MENTAL AND PHYSICAL DISABILITY LAW

REPORT TO THE HOUSE OF DELEGATES
RECOMMENDATION

RESOLVED, That the American Bar Association urges federal, state, local, and

territorial governments to improve the administration of elections to facilitate voting by

all individuals with disabilities, including people with cognitive impairments, by:

(1) Studying and developing best practice guidelines for ballot design to maximize
access;

(2) Adapting their laws, practices and technologies to permit “mobile polling” stations;

(3) Ensuring that instructions, signage, and other communications regarding elections are
accessible; and

(4) Permitting sufficient altenative forms of identification verification to facilitate
registering and voting.

FURTHER RESOLVED, That the American Bar Association urges federal, state, local,

and territorial governments to ensure that no governmental entity exclude any otherwise

qualified person from voting on the basis of medical diagnosis, disability status, or type

of residence. State constitutions and statutes that permit exclusion of a person from

voting on the basis of mental incapacity, including guardianship and election laws, should

explicitly state that the right to vote is retained, except by court order where the following

criteria must be met:

(1) The exclusion is based on a determination by a court of competent jurisdiction;

(2) Appropriate due process protections have been afforded;

(3) The court finds that the person cannot communicate, with or without
accommodations, a specific desire to participate in the voting process; and

(4) The findings are established by clear and convincing evidence.

FURTHER RESOLVED, That the American Bar Association urges federal, state, local,
and territorial governments to permit citizens to opt freely for absentee (“vote at home™)
balloting, permanently or temporarily, including at the time of registration, with the
ability to change one’s choice thereafter.

FURTHER RESOLVED, That the American Bar Association urges state, local, and
territorial governments to improve access to voting by residents of long-term care
facilities that provide room, board, and any level of personal care to persons in need of
assistance. Such efforts should include the following:
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(1) Establishing mobile polling stations in long-term care facilities under the supervision
of trained teams of local election officials;

(2) Where mobile polling is not available, providing teams of election officials at the
local level to conduct absentee voting in long-term care facilities; and

(3) Training residents, staff, and others involved in the care of residents about the rights
of persons with disabilities in relation to voting and the community resources
available to provide assistance.

(4) Clarifying that people who provide assistance in voting do not have authority to
determine capacity to vote, and that assistance in voting is limited to assisting voters
to express the voter’s intent. If people who provide assistance are unable to
determine the voter’s intent, then, to avoid the possibility of fraudulent manipulation,
they must decline to mark the ballot for the voter.

FURTHER RESOLVED, That the American Bar Association urges federal, state, local,
and territorial governments to require and fund the development of voting systems that
achieve universal design, such that all voters can cast ballots privately and independently
on the same voting machine, adaptable to accommodate any impairment, including
physical, sensory, cognitive, intellectual, or mental.

FURTHER RESOLVED, That the American Bar Association urges federal, state, local,
and territorial governments to recruit and train election workers to address the needs of
voters with disabilities, including physical, sensory, cognitive, intellectual, or mental
disabilities.
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