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THE RISKY BUSINESS OF BIG OIL: HAVE RE-
CENT COURT DECISIONS AND LIABILITY
CAPS ENCOURAGED IRRESPONSIBLE COR-
PORATE BEHAVIOR?

TUESDAY, JUNE 8, 2010

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:07 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Leahy, Feingold, Durbin, Whitehouse, Klo-
buchar, Kaufman, Specter, Franken, Sessions, and Hatch.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Good morning. I appreciate everybody being
here. I know this may be an emotional meeting. I would ask every-
body to recognize the appropriate degree of decorum. I understand
we have families who have gone through terrible tragedies and we
should show the respect due for that.

It has now been 50 days since BP’s Deepwater Horizon oil rig ex-
ploded and oil began gushing into the Gulf of Mexico. Deadly con-
tamination has reached the shores and wetlands of the gulf coast.
Our Nation faces an environmental catastrophe. Americans are
angry.

In fact, the past week when I was home in Vermont, I cannot re-
call when so many people have come up to me on one issue as this,
saying, “What is happening?”

The American people want to know how and why this happened.
As Attorney General Holder and others investigate this disaster, I
am confident that the facts will become known, and if criminal con-
duct occurred, it should be and it will be prosecuted to the fullest
extent of the law.

Senators on both sides of the aisle believe that those responsible
for this disaster should be held fully accountable. We cannot let big
oil companies play roulette with our economic and environmental
resources. A region that has already suffered so much from natural
disasters has yet another tragedy on their hands, this time at the
hands of one of the largest oil companies in the world.

Much attention is being given to the unfolding environmental
disaster, but I would hope that Americans would never forget the
11 men who lost their lives—men who have left behind children

o))
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and wives, parents, brothers and sisters. Christopher Jones, whose
brother Gordon lost his life on the oil rig, is with us here today to
represent all these men and these families. Mr. Jones, I am glad
you are here. I know you are accompanied by your father, Keith
Jones. And I understand from you, Mr. Jones Sr., that the Presi-
dent is having some of the families to the White House later this
week. Mr. Jones, you and your family have our condolences. I know
in the discussions I have had with the President, he feels very
strongly about this. You should feel free to tell him exactly what
you are thinking and any suggestions you have. He actually wants
to hear what you have to say.

But you also have my commitment to work to achieve some fair-
ness under the law for your brother’s family and the families of all
who lost their lives in this disaster. You deserve a measure of jus-
tice.

Today’s hearing will examine how the applicable laws have
shaped big oil’s behavior. We have to find out whether our legal
system itself gives some kind of incentive to big oil companies to
cut corners.

We will ask whether the Supreme Court’s decision in the Exxon
Valdez case and the current liability caps in the Oil Pollution Act
of 1990 and the Limitation of Liability Act encourage corporate risk
and misconduct. We are going to ask whether current maritime
statutes that compensate the survivors of those killed are fair and
whether the current legal structure tempts corporations to devalue
human life in their calculus of profitability. No one’s life should be-
come an asterisk in somebody’s cost/benefit analysis. It is immoral.

The Death on the High Seas Act is the exclusive remedy for the
families of those killed in international waters. But this law does
not recognize all that is lost with the death of a loved one, such
as loss of consortium, care, or companionship. These should not be
any legal difference between loss at sea and what happens when
a BP employee is killed while working at a facility on land. The
disparity adds further insult to the 11 families who are victims of
this tragedy.

Ten years ago, Congress amended the Death on the High Seas
Act to achieve fairness for those who perish in airline crashes over
international waters. It is time we modernized this law again.
Later today, I will introduce the Survivors Equality Act to make
sure these families are treated fairly.

Another law that Congress should consider updating is the Limi-
tation of Liability Act, which limits a vessel owner’s total liability
to the post-incident value of the vessel. That law was passed in
1851, for a different time and before the Civil War. The company
that owns the Deepwater Horizon, Transocean, wasted no time fil-
ing a motion in Federal court to limit its total liability under this
arcane law to the value of the sunken drilling rig. They want their
liability limited to the value of what is now a piece of junk sitting
a mile below the surface. That is perverse, and I think Congress
should act to avoid this absurd result.

Then, of course, there is the statutory liability cap of $75 million
on consequential damages in addition to the costs of clean-up for
an oil spill, and that needs reexamination.
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Two years ago, an activist Supreme Court in the decision Exxon
v. Baker created an arbitrary limit on punitive damages in mari-
time cases. When I chaired a hearing to examine the decision, I ex-
pressed my concern at that time that the Supreme Court’s Exxon
Valdez decision would encourage corporate misconduct. Why? Be-
cause it reduced the consequences of their misconduct to a dis-
counted cost of doing business. That is almost like saying we are
giving you a green light to do whatever you want to do. I cannot
imagine why anybody would be surprised that after the Supreme
Court effectively capped damages designed to punish corporate mis-
conduct, oil companies cut corners and sacrificed safety.

The Exxon Valdez decision was another in a string of business-
friendly Supreme Court decisions in which a narrow majority has
essentially written new law and disregarded laws enacted by Con-
gress. The impact on the lives and livelihoods of Americans is enor-
mous. Two years ago, we heard from Alaskan fishermen. Now we
are worried about the livelihoods of shrimpers and oystermen in
the gulf, people who have spent decades, generations, obeying every
single rule, building their businesses, having something they can
leave to their children, and say they followed the rules. And be-
cause somebody else does not, they lose it all.

I have joined Senator Whitehouse’s effort to overturn the Su-
preme Court’s Exxon Valdez decision.

I am also looking into legislation to prevent corporations from de-
ducting punitive damage awards from their taxes so that they bear
the full cost of their extreme misconduct.

Our laws should encourage safety and accountability. Where they
do not create the right incentives, we have to change them. Wheth-
er as the result of greed or incompetence or negligence, BP’s con-
duct has devastated the lives and livelihoods of countless people
and their communities and may threaten the gulf coast’s very way
of life.

It has been said by others that BP spends millions and millions
of dollars writing ads saying how wonderful they are and how envi-
ronmentally conscious they are. They could spend a lot more money
helping the families that are suffering. The American people de-
serve better from all big oil companies who exploit our natural re-
sources for enormous profit.

So in the months ahead, the people of the gulf coast will work
to reclaim their coastline, their livelihoods, their wetlands, and
their fisheries, and many of us here will help them. But, unfortu-
nately, the families of those who lost their lives on that tragic day
will not be able to reclaim their loved ones. The 11 men who were
killed on the Deepwater Horizon rig deserved better, and we are
going to try to make it better. I pledged that to their families. I
renew that pledge today.

I thank Senator Whitehouse for co-chairing this hearing and all
of our witnesses for being here. I am going to yield to Senator Ses-
sions, who actually does represent a Gulf State, and then to Sen-
ator Whitehouse. Then we will begin the hearing.

Senator Sessions.
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STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Mr. Chairman. The Deepwater
Horizon disaster is now and remains a very serious threat to our
coastal environment, our coastal economy, and particularly, our
thoughts and prayers remain with those who, like Christopher
Jones, lost family members on that rig. Eleven wonderful Ameri-
cans lost their lives.

I had a long meeting with Governor Riley and Congressman Bon-
ner Friday in Mobile. We talked about the problems that the Na-
tion faces, and we listened to the mayors of Gulf Shores and Or-
ange Beach and Bayou La Batre and people who represented the
Mobile Bay area and the threats that are being faced there. And
there is quite a bit of concern, frankly, a lot of intensity of feeling
that things have not gone as well as they could, and we do need
to do better. We must do better. And I really want to thank Gov-
ernor Riley for his personal leadership in leading the effort to co-
ordinate the response with regard to the Alabama area.

Today marks the 50th day that oil has been pouring into the
Gulf of Mexico, and it looks like it will be some time before we are
fully able to comprehend the impact of this spill and the extent of
the damage to our environment. Stopping this leak, of course, is
the top priority because defensive measures trying to stop what has
flowed out will never be able, as I have learned, to completely stop
the flow into our estuaries and beaches, and even small amounts
can cause serious damage.

The Coast Guard, BP, MMS, NOAA, and the EPA continue to
evaluate and implement sub-sea and sub-surface efforts to stop the
flow while closely monitoring its effect on the environment. I am
somewhat encouraged by yesterday’s announcement where Admiral
Thad Allen confirmed that the capturing by BP of around 462,000
gallons of oil a day, which is a substantial increase from what was
occurring Friday, that is a positive step. If this procedure continues
to work, I am hopeful that the containment cap will begin to suc-
cessfully collect as much oil as the surface tankers can handle.

That being said, this is only the first step in what could be a long
process, and it is without question that the potential environmental
and economic impact of the accident is unprecedented. BP is a
multi-billion-dollar international company. As I said shortly after
this event occurred, they are the responsible party. They are liable
for the damages up to the extent of their very financial existence,
and they are not too big to fail. I believed that then, and I believe
that today. They have made great profits, and so be it. But they
assume risk. They became and signed as the responsible party, and
I believe that they are going to have to honor that commitment to
be the responsible party.

In fact, in the first quarter of this year, BP’s profits averaged $93
million per day. BP is the one that under the law and under the
procedures of our drilling is the responsible party. So I have ques-
tioned those executives, those at Transocean and Halliburton, at
the Energy Committee, of which I am a member, and administra-
tion officials seeking explanations for the cause of this accident and
confidence and assurance that the responsible parties will accept
the full responsibility for the damages.
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Officials have repeatedly stated from BP that the company will
pay all clean-up costs and that it will ignore the $75 million liabil-
ity cap established by the Oil Pollution Act of 1990. And, indeed,
there is no cap on the clean-up costs. Every dollar that is spent
cleaning up any oil on the beaches and estuaries, that will be—
there is no cap on that. In addition, there is no cap, as I under-
stand it—and we will perhaps ask our witnesses—on the individual
lawsuits that can be brought against them under State law.

Company spokesmen have said they will not seek reimbursement
from the U.S. Government from the Oil Spill Liability Trust Fund.
That remains to be seen how that will play out, but it is certainly
available, if need be.

Those corporate entities responsible will be held liable for the ac-
tions. I think it is appropriate, Mr. Chairman, that we analyze pre-
cisely the legal causes of actions that are available and whether or
not they appropriately fit the circumstances of this case.

We also need to examine did the Government play an adequate
role in responding to the disasters. According to the Coast Guard
logs released by Congressman Darrell Issa, the Ranking Member
of the House Oversight and Government Reform Committee, the
administration knew that this was going to be a spill of “national
significance” within 24 hours of the event. Those logs also show
discrepancies between the information they contain and the pre-
viously released White House timeline of the events.

While the title of this hearing obviously assumes a level of irre-
sponsible corporate behavior on behalf of entities like BP, we need
to examine also how well the administration responded to this
event. Instead of allocating administrations, it appears we have
had other actions that are less effective. I think an appropriate
evaluation of possible criminal activity should be conducted, but it
should be conducted in a fair and just way.

We must be careful in implementing new policies to address this
incident. In late May, the President announced he is extending the
moratorium on permits to drill new deepwater wells for 6 more
months. I certainly think we need to be careful about that and ex-
amine very carefully whether or not and how we should go about
further deepwater drilling. While this moratorium can be necessary
to review safety and environmental regulations, it will clearly have
a negative impact on production, jobs, and revenues to States and
the Federal Government.

The offshore industry is responsible for nearly 200,000 jobs
around the Gulf of Mexico and over $13 billion a year in non-tax
revenues for the gulf coast producing States. Total revenue col-
lected by the general treasury from all Federal offshore operations
totaled 55.9 billion in 2009 alone. Drilling on the outer continental
shelf is an important issue not just for the Gulf States but the en-
tire country. There are several investigations into the cause of this
rig explosion, and the administration recently established an inde-
pendent commission to submit a plan to the President within 6
months providing solutions to prevent and mitigate future spills
from offshore drilling.

I hope that we can complete that review and that it will be effec-
tive in identifying the dangers and risks involved. But I do hope
that we will be able then to move forward with greater energy
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independence and self-sufficiency by adopting the kind of plan that
will allow us to be successful. The greater our dependence on for-
eign energy, the greater threat to America’s national security.

Offshore drilling in the Gulf of Mexico supplies 30 percent of
America’s domestic energy production. Most people do not fully re-
alize that. And 80 percent of the gulf’s oil—and I did not realize
this—comes from operation in more than 1,000 feet of water.
Eighty percent. For this reason, we must continue the safe and se-
cure offshore drilling. It is important to our economy, jobs, and na-
tional security.

Mr. Chairman, our communities are hurting. We have got a sea-
food industry that is basically shut down. Hundreds of low-wage
workers have lost their jobs. Probably almost half of the rental ca-
pacity in our beachfront properties has been lost or is beginning to
be lost, and so it is a national issue. But also we have thousands
and thousands of good Americans who are working on those rigs
every day whose lives are at risk and need to be assured that the
production that is occurring is safely done.

Thank you for allowing me to have these remarks.

Chairman LEAHY. Senator Whitehouse.

STATEMENT OF HON. SHELDON WHITEHOUSE, A U.S. SENATOR
FROM THE STATE OF RHODE ISLAND

Senator WHITEHOUSE. Thank you, Chairman Leahy, for holding
this hearing, and thank you for inviting me to co-chair it. Like you,
I believe that Congress must do whatever it can to prevent another
family from having to hear that their loved one has perished on an
oil rig. Congress must also take every available measure to avoid
the environmental destruction that we are seeing unfold day after
day as this spill continues. Gordon Jones and ten other men died.
The gulf has been devastated. Something has to change.

How did it come to this? Well, we already know that BP,
Transocean, and Halliburton failed to meet important safety stand-
ards. They undertook risky drilling without a proper degree of
care—5,000 feet below the surface of the gulf, 18,000 feet to the oil
reservoir, amid methane hydrate deposits that are highly dan-
gerous when they get inside the drill column. They were irrespon-
sible. The result was tragedy.

Sadly, key regulatory agencies also appear to have been asleep
at the switch, shirking their responsibilities to protect our oceans
and American workers at sea. I am convinced that something was
fundamentally amiss at the Minerals Management Service at the
Department of Interior. I strongly suspect that MMS had long since
been captured by the oil industry and that it had ceased to serve
the public interest.

But regulatory agencies, even when functioning properly, never
have been America’s sole line of defense against disasters. We also
should make sure that it is in a corporation’s clear economic inter-
ests to adhere scrupulously to the law. Meaningful civil and crimi-
nal fines and damages are one crucial tool for ensuring that a cor-
poration takes proper precautions to avoid tragic errors. In con-
trast, a corporation that does not have to pay for its mistakes does
not have to worry about making them.
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Unfortunately many of our current laws—whether by statute or
by court decision—cap the liability of big oil corporations, both for
worker injuries and deaths, and for harms to the environment.
Rather than making responsible parties pay for harm done, they
foist this burden onto the families of the lost and onto the Amer-
ican taxpayers. As a result, corporations lack proper market incen-
tives to act responsibly. That must not continue. Congress must
act.

These restrictions on liability are, unfortunately, consistent with
attacks upon the institution of the jury by powerful corporate inter-
ests. The Founders put the jury in the Constitution and Bill of
Rights three times, and for a reason: to ensure that in at least one
forum of government, the powerful and the powerless have equal
standing. Not for nothing did de Tocqueville describe the jury as
“a mode of the sovereignty of the people.” That is as true today as
it was at our Nation’s founding.

The tide of corporate money that influences politics stops at the
hard square corners of the jury box. That is why corporations fight
so hard to attack the institution of the jury.

You know this as well as anyone, Mr. Chairman, and I am proud
to cosponsor the legislation you are introducing today. It will elimi-
nate the strange quirks in American law that, left unchanged,
would result in the survivors of the 11 men killed on the Deep-
water Horizon being treated unfairly. The Senate should pass that
legislation promptly. I also urge my colleagues to support two bills
that I have introduced. The first would raise penalties for worker
safety and environmental violations under the Outer Continental
Shelf Lands Act. The second would overturn the Supreme Court’s
regrettable Exxon v. Baker decision that capped maritime punitive
damages at the level of compensatory damages. The Exxon Court
believed that predictability for corporations was more important
than deterring misconduct. I disagree.

The people of my home state Rhode Island—the Ocean State—
would put our environment and our safety ahead of profits for irre-
sponsible corporations. In fact, that is exactly what Rhode Island-
ers have done. John Torgan, the Narragansett Baykeeper in Rhode
Island, has submitted a letter which I will introduce for the record,
cataloguing the legislative and regulatory reforms put in place
after the 1996 North Cape/Scandia oil spill off South Kingstown.

Rhode Islanders know what an oil spill can do to an ecosystem.
We know just how important penalties and fines are to keeping
seafarers safe and marine ecosystems healthy. Like my fellow
Rhode Islanders, I insist that, in the future, oil companies do ev-
erything they can to prevent needless deaths and catastrophic envi-
ronmental harm, whether in the gulf, off the coast of New England,
or anywhere in our great country. Today’s hearing is an important
step toward that goal, and I applaud you for holding it, Mr. Chair-
man. Thank you very much.

Chairman LEAHY. Thank you very much, Senator Whitehouse.

Our first witness is Christopher Jones. Mr. Jones is currently a
partner at the law firm of Keogh, Cox & Wilson in Baton Rouge,
Louisiana. More important than his professional background, he is
the brother of Gordon Jones, who was one of the 11 rig workers
who lost their lives the day of the explosion.
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Gordon Jones is survived by his wife, Michelle, two young sons,
Stafford and Maxwell. One of the sons, I understand, was born
very shortly after the accident. Is that correct?

Mr. Jones, please go ahead. The floor is yours.

STATEMENT OF CHRISTOPHER K. JONES, BATON ROUGE,
LOUISIANA

Mr. JoNES. Chairman Leahy, Ranking Member Sessions, and
other members of the Committee, thank you for the opportunity to
appear before you today.

My name is Chris Jones. Seated behind me is my father, Keith
Jones. Gordon is my only brother. Gordon is survived by his wife,
Michelle, and two sons, Stafford and Max. Stafford is 2 and Max
was born 3 weeks ago. Gordon is also survived by a mother, sister,
in-laws, and other family members and many friends who miss him
vlery much. Words cannot describe what Gordon meant to this fam-
ily.

I appear before you as a representative of only one family af-
fected by this accident. Unfortunately, there are many more. I
stood with those other family members at a recent memorial event,
a service no one should ever have to experience. Although we never
met before this disaster, I want those other family members to
know that we grieve for them and are committed to telling our
story so we can try and correct the inequities in the law and so no
one else will find themselves in that situation in the future.

Of course, you are aware that Gordon died aboard the
Transocean Deepwater Horizon oil drilling rig. He was employed by
M-I Swaco, a contractor for BP hired to provide mud engineering
services aboard the rig. He had worked aboard that rig for the past
2 years and was excelling in his profession. As many rig workers
do, Gordon expected to gain experience on this rig and continue to
advance with his company. He never got that opportunity.

This is a picture of the backyard fort Gordon built, with Staf-
ford’s help, for Stafford and Max. Although you may not be able to
tell, it is not finished. Gordon planned to finish it when he re-
turned home. He will never get that chance. Certainly, others will
step in to make sure it is finished and try to fill the tremendous
void left by Gordon’s death. But this is yet another example of an
incomplete life and what has been lost. I am at least comforted
that it will be finished, and Stafford and Max will enjoy it for years
to come and know their father built it for them.

The next picture is taken shortly after Max’s birth. Notably ab-
sent is Gordon, whose presence in the delivery room was limited
to a single family photograph.

Last, I show you possibly the last picture taken of Gordon before
his death. It is taken just after Gordon gave Stafford his first golf
lesson, an experience Gordon thoroughly enjoyed. You can see the
joy in their faces. I am saddened that neither will experience this
same joy again.

I want to take this opportunity to address recent remarks made
by Tony Heyward, CEO of BP. In particular, he publicly stated he
wants his life back. Well, Mr. Heyward, I want my brother’s life
back. And I know the families of the other ten men want their lives
back. We will never get Gordon’s life back, and his wife will live
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ahlife without a husband and her two children a life without a fa-
ther.

At the top of the United States Supreme Court building is the
phrase “Equal Justice Under Law.” As a United States citizen, and
as a lawyer, I agree with that principle. Unfortunately, it does not
exist in the cases of deaths occurring in Federal waters. This is not
a phrase that applies to Michelle, Stafford, and Max in this in-
stance. That is not right, and I make this request for change for
my family, the families of the other ten men, and others who may
find themselves in our same position, and who will quickly learn
that our current laws do not protect those who need it most.

I want to be very specific. We are asking you to amend the Death
on the High Seas Act to allow for the recovery of non-pecuniary
damages. Currently, Michelle, Stafford, and Max can only recover
pecuniary damages.

Stafford and Max will never play in the father/son golf tour-
nament at the local golf course with their Dad, or experience the
thrill of their first Saturday night in Tiger Stadium with their fa-
ther at their side. Likewise, Michelle will never again experience
a quiet dinner at home after a hard day with her true love. She
will not celebrate another wedding anniversary. The last one would
have occurred only 3 days after this accident. Most recently,
Michelle did not have Gordon there to comfort her in the delivery
room and tell her how much he loves her and the beautiful baby
we now call Maxwell Gordon. These are all experiences, among
many, many others, for which there is no compensation under the
current law for maritime victims. The overwhelming impression I
have gotten from the parties responsible for Gordon’s death, be-
sides that no one wants to take responsibility for it, is that they
are immunized by the current law. Under the current law there is
a finite, maximum amount that Michelle and her boys can recover,
and nothing more.

Think of it as a liability cap. While some, but certainly not all,
of these same parties express their sympathies and claim to want
to do the “right thing,” they can also hide behind the law and say
they are protected from doing any more.

There 1s, of course, an exception for recovery of non-pecuniary
damages under DOHSA. This is for victims of commercial airline
accidents. In response to that event, this Congress passed a retro-
active amendment to DOHSA to allow for the recovery of non-pecu-
niary damages. Currently, while victims of airline accidents are al-
lowed recovery of non-pecuniary damages, victims of all other acci-
dents occurring in Federal waters are not, including aboard cruise
ships, ferry boats, and in this instance, oil rigs where hard-working
men make their living to support their families.

During this past month and a half, I have gained tremendous
perspective on things. Certain things that I thought were impor-
tant before April 20th are just not important any more. This is im-
portant. This is important to Michelle, Stafford, and Max, and all
the other families affected by this tragic event. You have an oppor-
tunity to make this right and create equal justice under law for
these families.

Thank you. My father and I are more than happy to answer any
questions you may have.
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[The prepared statement of Mr. Jones appears as a submission
for the record.]

Chairman LEAHY. Thank you, Mr. Jones.

Our next witness is—and I will go through all three witnesses,
and then we will go to questions—dJack Coleman. Mr. Coleman is
a managing partner for the energy consulting firm
EnergyNorthAmerica. He has served as counsel for the House Com-
mittee on Natural Resources. He is a former senior attorney for
royalty and offshore minerals for MMS, the Minerals Management
Service, under Presidents George H.W. Bush and Bill Clinton.

Mr. Coleman, please go ahead, sir.

STATEMENT OF W. JACKSON COLEMAN, MANAGING PARTNER,
ENERGYNORTHAMERICA, LLC, WASHINGTON, D.C.

Mr. CoLEMAN. Thank you, Chairman Leahy, Ranking Member
Sessions, and Members of the Committee. It is a pleasure to be
here. I retired about a year ago after 27 years working for the Fed-
eral Government, the last 6 years in the House of Representatives.
During that time, most of my work had been in the area of offshore
oil and gas, but here on the Hill, it was also more in energy and
minerals generally.

Prior to working as senior attorney for royalty and offshore min-
erals, I also served for 3% years as a senior attorney for environ-
mental protection for the Department of the Interior. And prior to
that, I was special assistant to the Associate Administrator of
NOAA for 3% years. And I served 4 years on active duty in the
Army, active duty as a Judge Advocate General Corps officer. I am
a ﬁative of Mississippi. I went to Ole Miss, undergraduate and law
school.

The focus of the hearing is, of course, on a variety of liability
issues related to offshore oil and gas production. The ongoing, trag-
ic oil spill in the Gulf of Mexico—tragic for the families of those
killed and injured, including the Jones family represented here
today, to all of whom I extend my deep condolences, but also tragic
for the environment and the energy security aspirations of the
American people—is unequaled in size in our Nation’s history and
has resulted in numerous legislative proposals to amend the Oil
Pollution Act of 1990 and other applicable laws, and in actions by
the administration related to offshore oil and gas operations. I will
focus my testimony primarily on the breach of contract case law for
Federal offshore oil and gas leases and the potential liability of the
United States for breach of contract as a result of a few of these
legislative proposals and executive branch actions. First, I would
like to go over a few facts—Senator Sessions has mentioned some
of them—about the importance of offshore energy to the Nation.

Currently, the United States consumes about 20 million barrels
of oil a day-—20 million. About 60 percent of that, or 12 million bar-
rels of oil, come from foreign sources. Our largest source is Canada,
but the majority of the rest comes from overseas. Our yearly
amount of imported oil totals about 4.2 billion barrels.

Many times I have heard statements that the United States does
not have much oil, does not have much natural resources. This
really needs to be put in the context of our use and the context of
what is available to us to produce. Certainly we do not have the
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resources that Saudi Arabia has, but we do not need to have the
resources that Saudi Arabia has to make a very important con-
tribution to our energy security.

As of the time of the last Department of the Interior Offshore Oil
and Gas National Assessment in 2006, just over 14 billion barrels
of oil had been produced from the Federal offshore, but another 15
billion barrels as of that time had already been discovered and
were reserves available for production. Further, there were another
86 billion barrels of oil that are believed to be economically and
technically recoverable in the offshore that have not yet been
drilled. And that is just for the oil. So a total of 101 billion barrels
in the offshore, if these are made reasonably available to the Amer-
ican people for production.

One of the things I would like to emphasize is this oil belongs
to the American people, and the bounty and the value of this oil
cannot be made and accessed for the benefit of the American people
if it is not made available, and that alone is sufficient, just in the
offshore, sufficient to take care of all the imported oil needs at the
current rates of the United States for about 25 years. So that is
not an inconsequential amount of oil. It would take care of all of
us, like I said, including displacing all the Canadian oil.

Similarly, we have similar numbers for natural gas, enough nat-
ural gas in the outer continental shelf, to at least—conventional
natural gas to at least take care of all the natural gas needs for
the Nation at the current rate for more than 20 years.

Now, one might ask, What is the value of these reserves and re-
sources to the American people? And, frankly, if you use standard
pricing based on just the reserves and resources that we have,
without any other benefits, economic benefits, just the royalties
and the corporate taxes would bring in about $4.5 trillion from pro-
duction of that, more than enough to pay off about a third of the
national debt without any tax increases. When you add in the abil-
ity to produce methane hydrates, which now international research
has shown is likely, that would be another $7.5 trillion. All of those
methane hydrates, by the way, 99 percent of them, are in the deep
water, certainly deeper than 2,500 feet. And so if we do not allow
deepwater drilling, that whole value of that will be unavailable for
the American people, and that is $7.5 trillion in corporate income
tax and royalties. So those two together, about $12 trillion.

Getting to the liability question, I had the honor of being the
lead attorney for the Interior Department on a case which became
Mobil v. U.S., which was decided in the year 2000, and this in-
volved a case where a rider, as part of the Oil Pollution Act, the
Outer Banks Protection Act, was added in 1990, which prohibited
the Secretary of the Interior from granting any permits to drill off
North Carolina for more than 13 months. The Supreme Court, Jus-
tice Breyer writing the opinion, decided that that was a material
breach of the leases, that the lessees had a right to rely on the law
as it existed at the time that the leases were issued. And, there-
fore, the lessees recovered all of their expenses.

So this is an important matter, and I would encourage the Com-
mittee to consider that when making changes for the Oil Pollution
Act liability damages.

10:06 Nov 02,2010 Jkt 061745 PO 00000 Frm 00015 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\61745.TXT SJUD1

PsN: CMORC



VerDate Nov 24 2008

12

[The prepared statement of Mr. Coleman appears as a submis-
sion for the record.]

Chairman LEAHY. And I should note to all witnesses, of course,
your full statements will be made part of the record, and following
the questions of the panel, if there are additional things you feel
that should have been added, we will keep the record open for that.

Mr. COLEMAN. Thank you.

Chairman LEAHY. Professor Tom Galligan is the current presi-
dent of Colby-Sawyer College and a professor of humanities in New
London, New Hampshire—a neighbor of sorts. I have been many
times to Colby-Sawyer, and New London, of course, is a beautiful
community. Prior to joining Colby-Sawyer College, he served as
dean of the law school at the University of Tennessee. As I recall,
you taught admiralty law. Is that correct?

Mr. GALLIGAN. That is right.

Chairman LeAHY. Thank you. Professor Galligan, please go
ahead, sir.

STATEMENT OF TOM GALLIGAN, PRESIDENT AND PROFESSOR
OF HUMANITIES, COLBY-SAWYER COLLEGE, NEW LONDON,
NEW HAMPSHIRE

Mr. GALLIGAN. Chairman Leahy, Ranking Member Sessions, Sen-
ator Whitehouse, and other members of the Committee, thank you
for inviting me to appear before you today. My name is Tom
Galligan, and I am the president of Colby-Sawyer College in New
London, New Hampshire.

The staggering consequences of the oil spill in the Gulf of Mexico
force us to ask whether our laws are fair, consistent, and up-to-
date. Do they provide adequate compensation? Do they provide
proper incentives to ensure efficient investments in safety? Sadly,
an analysis of the relevant laws reveals a climate of limited liabil-
ity, under-compensation, and the possibility of increased risk.

Let me begin with a discussion of wrongful death recovery for
seamen under the Jones Act and for anyone killed on the high seas
under the Death on the High Seas Act. Both of those statutes were
passed in 1920, another era. As you said and as Chris Jones said,
neither of them, as interpreted, allows recovery for loss of society
damages to the survivors of those killed in maritime disasters. Loss
of society are damages for companionship—for the loss of care,
comfort, and companionship caused by the death of a loved one.
The majority of American jurisdictions today do recognize some
right to recover for loss of society damages in wrongful death, but
not the Jones Act and not DOHSA. A spouse, child, parent, or a
sibling who loses a loved one suffers a very real loss, and the law
should recognize that loss.

As Chris Jones also noted, there is one exception to the rule bar-
ring recovery of loss of society damages under DOHSA. In 2000,
after the Korean Air Line and TWA air disasters, you retroactively
amended DOHSA to provide recovery of loss of society damages to
the survivors of those killed in high seas commercial aviation disas-
ters. But for anyone else killed on the high seas—on a cruise ship,
on a ferry, on a semi-submersible floating rig, or on a helicopter—
the survivors do not recover loss of society. The law should be the
same for all, and you can make the law the same for all by amend-

10:06 Nov 02,2010 Jkt 061745 PO 00000 Frm 00016 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\61745.TXT SJUD1

PsN: CMORC



VerDate Nov 24 2008

13

ing the relevant statutes to provide recovery for loss of society. As
I understand, Senator Leahy, your proposed Survivors Equality Act
of 2010 would remedy that inequity.

Now, in fact, the climate of limitation fostered by the no loss of
society recovery rules has been expanded because some courts have
extended the Jones Act and DOHSA no recovery rules to other
maritime contexts and to other types of damages. Those courts
have done so based on your supposed intent in 1920 when you en-
acted the Jones Act and DOHSA. Those judicial decisions deprive
injured persons and their relatives of compensation for very real
losses, and they also adversely impact the deterrent effect of mari-
time tort law. Amending the Jones Act and DOHSA would reverse
that trend.

Now, of course, tort law is concerned with corrective justice, with
fairness, with consistency, and with compensation. But it is also
concerned with deterring unsafe behavior that poses risks to peo-
ple, property, and to the environment. Tort law can encourage effi-
cient investments in safety so that society faces an optimal level of
risk—no more, no less. But if tort law under-compensates, it under-
deters, because when deciding what to do and how to do it, people
will consider the real anticipated costs of their actions. If the law
does not force a person to take account of the costs of accidents
when deciding what to do and how to do it, he or she may well
under-invest in safety and, therefore, increase risk to people, to
property, to businesses, and to natural resources.

Under-compensation and under-deterrence in the maritime set-
ting are exacerbated by the Shipowners’ Limitation of Liability Act.
Originally passed in 1851, the Act allows a vessel owner to poten-
tially limit its liability to the post-voyage value of the vessel. The
Act was passed before the modern development of the corporate
form and before the evolution of bankruptcy law, and its operation
today can lead to drastic under-compensation for the victims of
maritime disasters.

Finally, these cumulative problems of limited liability in mari-
time law might be alleviated by the recovery of punitive damages,
and the Supreme Court has twice in the past 2% years recognized
the right to recover punitive damages in maritime cases. However,
the Court has limited the recovery of punitive damages in most
maritime cases to a 1:1 ratio between the punitive damages award-
ed and the compensatory damages awarded. The ratio cap deprives
a judge or a jury of the traditionally available ability to tailor a pu-
nitive award within constitutional due process limits to the par-
ticular facts of the case, including the level of blameworthiness, the
harm suffered, the harm threatened, and the profitability of the ac-
tivity.

Senator Whitehouse’s proposed bill on maritime punitive dam-
ages would restore that traditional ability to tailor a punitive
award to the facts of the case.

Thank you, and I am happy to answer any questions.

[The prepared statement of Mr. Galligan appears as a submis-
sion for the record.]

Chairman LEAHY. Thank you very much, Professor.

Let me begin, Mr. Jones, with you. Obviously, I thank you for
your testimony, and you said you are representing one family, but
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it is obvious you are also standing up for all the families that were
affected by the disaster.

We have talked a lot about the Death on the High Seas Act as
one of the few exclusive Federal remedies for the families who lost
their lives in the Deepwater Horizon. But the law arbitrarily re-
stricts recovery for the very significant loss more than a dozen chil-
dren in all, more than a dozen parents and many widows are expe-
riencing as a result of what happened. If this had been an accident
on land, if it had been at a refinery or something on land, there
would be protection. If left unchanged, if we are unable to change
the law, what is the practical effect for your sister-in-law and for
the two young nephews that we just saw in the photographs?

Mr. JONES. Well, the way the current law is now, if it were al-
lowed to remain in effect as it is, these companies, the parties re-
sponsible for Gordon’s death, they want to go out and get an econo-
mist, calculate what his earnings would be, subtract out the income
taxes he would have paid during his earning life, his work life ex-
pectancy, subtract out what he would have consumed himself, be-
cause that is what the law allows, and they want to write a check
and walk away.

Aside from the fact that that may not be enough to support
Michelle, Max, and Stafford, it does not allow for the recovery, like
many other laws for United States citizens, to recover for life expe-
riences, for the comfort and care that Gordon would have provided
his sons, and the support he would have provided to his wife over
the years.

Chairman LEAHY. That is something that they could have sought
had it been an accident on land. You are a lawyer. I am a lawyer.
Can you tell me any logical reason why it should be any different
whether it was on the open sea or on land?

Mr. JONES. Absolutely not. As an example, I will refer to the BP
explosion that occurred on land in Texas several years ago. I be-
lieve that BP paid $1.6 billion to the families of the victims from
that explosion. I do not even want to speculate what could poten-
tially be recovered by these families, but it is certainly not that
amount. In Texas, punitive damages were allowed to be recovered,
and they are not available here.

Chairman LEAHY. But the deaths are still the same.

Mr. JONES. Oh, absolutely. Absolutely.

Chairman LEAHY. In fact, to go back to something Professor
Galligan said when he talked about how careful you are if you are
running something like this, there is a direct corollary—my words,
but basically what you said—to how much liability you might face.
Would you agree with that? In other words, if you thought, Boy,
you are really going to have to pay for any screw-up you cause, are
you going to be a lot more careful?

Mr. JONES. Of course. And I know this: Having had discussions
with some of the attorneys involved in this case, they want to pay
what they are obligated to pay under the law. They want to pay
it and move on. I will give you an example of another family, a
family of another victim in this accident. He had no dependents, no
children, no spouse, and under the Death on the High Seas Act, po-
tentially the only thing that his family can recover is his funeral
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expenses, and because no body was found, that could be $1,000. So
potentially they could write a check for $1,000 and walk away.

Chairman LEAHY. Transocean, as we talked about before, wants
to use the Limitation of Liability Act and say, “We are only limited
to the value of our rig.” It is down there somewhere about a mile
below the surface, but that is the value of our liability. I mean, do
you see any logic in that whatsoever?

Mr. JONES. Of course not, and I did file that action in Houston,
Texas, and they represented to the court that the value of the rig
was zero. They hired an appraiser, an official appraiser, who sub-
mitted a report to the court and said it was valued at zero. And
so they want to limit their liability to the value of the rig and pend-
ing freight. That goes for not just the victims—the families of these
victims, but also all the economic damages. And, realistically, the
financial and economic impact on the coast and the businesses is
going to dwarf any recovery potentially by the families. So think
of it in a bankruptcy context. You know, the families of these vic-
tims could ultimately, at least from the rig owner, recover pennies
on the dollar.

Chairman LEAHY. Nobody can call that fair.

Mr. JONES. Absolutely not.

Chairman LEAHY. And we hear the arguments about the in-
creased liability, the increased regulation is going to make produc-
tion more expensive. Let us be serious about this. Do you have any
doubt in your mind that BP could have and should have done a lot
more to ensure the safety of the people on that rig?

Mr. JoNES. What I am shocked at is their profits. We are talking
about billions of dollars here, billions of dollars in profit, and for
something like this to happen and to cause such a dramatic impact
on the lives of so many people, including the families of the victims
and all the people that have been impacted along the gulf coast,
it is mind-boggling how they can throw up their hands and say
that they could not have anticipated this or not have had the re-
sources in place to prevent it.

Chairman LEAHY. We will come back to this, but just speaking
personally, we sometimes forget we let the profit motive outweigh
the lives of people. And it is not just the 11 people on there. It is
all those families that have played by the rules generation after
generation who fish and otherwise use the resources. They played
by the rules. We expected them to play by the rules. They did what
they were supposed to do. Somebody did not do what they were
supposed to do and ruined it for them.

Senator Sessions.

Senator SESSIONS. Thank you, Mr. Chairman.

I agree with you, Mr. Jones, that the size and financial scope of
this industry, the risk that drilling presents, indicates to me that
the companies—this company particularly; I do not know about the
others, but I am worried about it—failed to invest sufficiently in
ensuring the safety of their employees, and I believe that that is
something that must change out of this whole experience.

Mr. COLEMAN., or maybe you, Professor Galligan, the question of
punitive damages, Mr. Jones says that you are limited only to com-
pensatory damages. The Supreme Court case did hold that punitive
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dam%ges are recoverable but limited that to the economic loss 1:1
ratio?

Mr. GALLIGAN. Not just the economic loss, but the compensatory
damages. Whatever compensatory damages were awarded, the 1:1
cap is the punitives could not in most cases exceed the award of
those compensatory damages.

I think that traditionally—let me expound on this a little bit.
Traditionally, punitive damages have not been available under the
Death on the High Seas Act or for a Jones Act seamen. A case
called Atlantic Sounding, which was decided last summer, may
open that question up again. But in DOHSA cases, punitive dam-
ages may not be available at all, so the 1:1 cap may not even apply
there. But in other cases, yes, sir, 1:1.

Senator SESSIONS. Mr. Coleman, I have offered legislation I think
similar to Senator Whitehouse’s that would raise the $75 million
cap retroactively. The Congressional Research Service says that is
constitutional. The Deputy Attorney General, Mr. Perrelli, testified
recently at the Energy Committee hearing, when I asked him about
it, that he thought it was constitutional, although the Department
of Justice had not recommended a retroactive legal policy. But I
have to say some of my staff doubt that. As a matter of fact, some
of my staff think it is unconstitutional to retroactively do that.

So I am a little concerned about it. That is why I asked the Dep-
uty Attorney General about that. What is your view about the abil-
ity of Congress to alter the liability, the $75 million limit, although
I would note that BP has repeatedly and insistently said they will
not be bound by it and will pay whatever the liability is.

Mr. COLEMAN. Yes, Senator, with regard to the constitutional
questions, they are, I think, more difficult than the contractual
issues. As I remember, the Associate Attorney General said that
there was more liability potential for the Government in the con-
tractual base than on the constitutional issues.

I would say I would agree with your staff that there is more risk
on the constitutional issues than the testimony that you have had
before the Congress today. However, I am very confirmed that on
the contractual—on the breach of contract issues, which would
come into play in the case of a Court of Federal Claims case, that
any kind of change, material change to the OPA 90 damages $75
million limitation would be a material breach of the lease and
would open up the United States to enormous damages.

Senator SESSIONS. Well, it is just something I think we need to
wrestle with. I have always believed we should not offer legislation
that we reasonably believe is not constitutional, even though it
may sound good at the time and is something we would like to ac-
complish. So I will continue to review that.

Professor Galligan, it is generally easier, is it not, on the ques-
tion of initial liability under the Jones Act for a plaintiff to get into
court; whereas, if you have an action on the shore that you have
proof of negligence is very real and can be a complete bar to the
plaintiff going forward. Traditionally, having been on the gulf coast
like I have in Mobile for most of my legal career, I have been aware
that it is easier to make out a case and to avoid dismissal of a case
or avoid summary judgment under the Jones Act, and that that
may be—is that a compensating reason for our sudden lack of
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equality in actual damages recovery if you have an easier basis to
go forward with the lawsuit?

Mr. GALLIGAN. I have never seen in the legislative history any
indication at all that Congress thought, when passing the Jones
Act, that by possibly easing the burden of the plaintiff there was
some quid pro quo with other recoverable damages. However, I
would also say this: First you have to establish that you are a sea-
men, and that is not an easy hurdle to clear. So, first, to have the
availability of a Jones Act claim, you have to establish that you are
a seamen.

What you are talking about is that in an FELA case, Federal
Employer’s Liability Act case, called Rogers many years ago, the
court—and the Jones Act incorporates the FELA so they go hand
in hand. The Supreme Court said you could recover if you could
prove cause in any way, caused in whole or in part. And that has
been interpreted to slightly reduce the burden of proof on causation
for the Jones Act seamen, but first he or she has to establish sta-
tus, then they have to establish a breach of the duty of reasonable
care. That same rule does not apply in a general maritime law case
if the claim is unseaworthiness for a seamen or if it is a general
maritime tort law claim filed by anyone other than a seamen, nor
does it apply when the seamen seeks to recover from a third party.
So it is limited to the Jones Act claim, seamen against employer.

Senator SESSIONS. Mr. Coleman, do you want to briefly comment
on that? My time is up, but——

Mr. COLEMAN. Senator, I do not have any comment that would
disagree with what Professor Galligan said.

Senator SESSIONS. Thank you.

Thank you, Mr. Chairman.

Chairman LEAHY. Senator Whitehouse.

Senator WHITEHOUSE. [Presiding.] Thank you, Mr. Chairman,
and thank you again for holding this hearing.

Mr. JONES., could you tell me a little bit more about the cir-
cumstances that exist right now between BP and your brother’s
family? You indicated that he worked for a contractor, a contractor
to BP presumably.

Mr. JoNES. Correct. Correct.

Senator WHITEHOUSE. And if you could answer that in the con-
text of the limit on economic damages, that BP has been so noisy
about saying that it would not be bound by, that it would go be-
yond the $75 million in economic damages and make sure that ev-
eryone affected by this was made whole. I think that has been their
corporate statement. In terms of its measure against your family’s
experience, what do they see?

Mr. JONES. Well, every time I wake up in Baton Rouge and open
up the Advocate, I see a full-page ad from BP that says that they
are going to make things right and they are going to pay all legiti-
mate claims, and we sat through a hearing a week and a half ago
where they continued repeating that saying that they are going to
pay all legitimate claims. Well, I do not think that they are refer-
ring to our family’s claim. I do not think—and they have made no
overtures to us. We have actually—I have never spoken to some-
body from BP. They have made no phone call, no nothing, to make
any effort to reach out and at least extend their sympathies.
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Senator WHITEHOUSE. Well, wait a minute. Say that again?

Mr. JoONES. Nobody from BP has contacted anybody within our
family to extend their sympathies. I am not asking them to take
responsibility, but—they made it to the memorial event a couple of
weeks ago. I heard that they were there, but we have not heard
from them.

Senator WHITEHOUSE. You have not. OK.

How does the contractual relationship intervening between Gor-
don and BP affect this, in your view?

Mr. JoONES. First things first, is that I am not a maritime attor-
ney. I have learned about maritime law in the last month and a
half, of course. It is my understanding that there is an agreement
between the contractor, M-I Swaco, and BP whereby there is po-
tentially some type of indemnity. But Gordon’s family——

Senator WHITEHOUSE. Meaning BP has agreed to indemnify:

Mr. JONES. M-I Swaco agrees to indemnify BP, but I am not—
I cannot really speak on that because I have never seen any docu-
ments to that effect. That is just what I have heard.

As far as Gordon’s family, they have potentially a recovery
against his employer, M-I Swaco, under the Jones Act, and

Senator WHITEHOUSE. And that is a limited recovery only to the
formula that you have described based on future earnings.

Mr. JoONES. Of course. And then a claim under the Death on the
High Seas Act against all parties responsible. However, regardless
of what claims he has, there is a cap, and he cannot recover any-
thing more than that. And so regardless of who is at fault and
what percentage does the fault lay, or we ultimately determine
down the road—and there may be some subrogation claims from
one party to the next. But there is a cap, and they can pay that
and go home.

Senator WHITEHOUSE. And somebody killed in an air travel acci-
dent would not face that cap. Somebody killed in a traffic accident
in Louisiana would not face that cap. Somebody killed—this is a
cap that narrowly falls on this group of victims.

Mr. JONES. And it is unfortunate that a catastrophic event is
what precipitates this legislation, and that is why that specific ex-
ception to DOHSA was made and introduced in the past, in 2000,
after a tragic event much like this one. And that is why we are
here today, is to ask for that same amendment so that everybody
who perishes in Federal waters is protected equally under the law
and is allowed to recover non-pecuniary damages, in which case
there is no cap. That cap is determined by the jury.

Senator WHITEHOUSE. Do you have any reaction to Mr. Cole-
man’s suggestion that efforts to make things right for Gordon’s
family would amount to a substantial impairment of the contract
that BP has with the U.S. Government and we should not address
it for that reason?

Mr. JONES. Well, like I said, I anticipate that all the companies
involved and responsible for Gordon’s death are more than happy—
I mean, I heard that they made a grant of $500 million to LSU to
fund conservation research and mitigation efforts. I am sure they
are more than willing to pay what they are obligated to pay under
the law to the families. As far as, you know, everything else, I do
not really have much of a comment. I have personal thoughts, but,
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you know, that is generally how I look at it, is that they want to
pay what they are obligated to pay under the law. It is almost like
they are restrained from doing any more and they are hiding be-
hind that.

Senator WHITEHOUSE. Well, I appreciate that.

Senator Feingold.

Senator FEINGOLD. Thank you, Mr. Chairman, for holding this
hearing. I want to thank all the witnesses for joining us. And, Mr.
Jones, I want to express my most sincere condolences to you and
your family for the tragic loss of your brother.

This tragedy, which resulted in the loss of 11 lives and now the
biggest environmental disaster in United States history, highlights
the need for improved regulation and updated laws. For starters,
as the witnesses have indicated, we need to ensure that the oil
companies can be legally liable for their actions.

One way to deter wrongdoing and encourage the kind of respon-
sible, careful drilling we need is to increase the unrealistically low
liability caps for damages caused by oil spills, and in that vein, I
am a cosponsor of Senator Menendez’s legislation to do just that,
and I appreciate the witnesses’ additional valuable suggestions.

But it is not enough to hold big oil accountable. We also have to
end the cozy relationship between the Federal Government and the
oil companies it is supposed to regulate and oversee. That means
getting rid of unjustified taxpayer-funded giveaways for the oil and
gas industry, and it means making sure the regulators are not sim-
ply acting as a rubber stamp. Unfortunately, too often the Federal
Government ends up listening more to the powerful industry it is
supposed to be regulating than to the consumers it is supposed to
be protecting. So whether it is Wall Street or big oil who are calling
the shots, the result is rarely good for my constituents in Wis-
consin.

There are many other actions we need to take, such as passing
my “use it or lose it” legislation to ensure that oil companies are
diligently exploring the Federal leases they currently have and re-
storing the Clean Water Act, which is the main statute used to
prosecute polluters who dump oil into the waters of the United
States.

Mr. Galligan, in your testimony you discuss the need for these
strong laws to deter risky actions. Attorney General Holder re-
cently announced that the Department of Justice is undertaking a
criminal investigation of the gulf oil spill, and the Clean Water Act
is the main law for imposing criminal penalties for oil spills and
other pollution violations.

Given the oil company’s sizable annual profits, does a maximum
$25,000 per day fine, as the Act provides, appear to you to be an
effective deterrent?

Mr. GALLIGAN. I think when you analyze deterrence, Senator,
you have to look at the whole package of deterrent measures that
are in place. So you have to look at criminal laws, you have to look
at regulations and regulatory fines, and you have to look at civil
liability.

I am not an expert in administrative law; however, $25,000 a day
does not sound like an awful lot of money in light of the terrible
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things that we have seen in this and other environmental disas-
ters.

Senator FEINGOLD. Mr. Galligan, on another topic, I wanted to
ask you about Mr. Coleman’s testimony that there are breach of
contract concerns with retroactively increasing liability caps. Sen-
ator Sessions also inquired about this issue. The Oil Pollution Act
contains a provision that seems to give the Federal Government
the authority to retroactively modify the $75 million damages cap
without raising breach of contract or constitutional concerns. Sec-
tion 1018(c) of the Oil Pollution Act states that, “Nothing in this
Act shall in any way affect or be construed to affect the authority
of the United States to impose additional liability or additional re-
quirements relating to the discharge of oil.”

Mr. Galligan, do you agree that this is a significant provision?
And what is your response to Mr. Coleman’s argument?

Mr. GALLIGAN. I do agree that it is a significant provision. I am
not an expert on energy law contracts, so I cannot express an opin-
ion on the contractual issues. On the constitutional issues, it is my
understanding that as long as a piece of legislation that is being
retroactively imposed does not otherwise violate a fundamental
right, it will be reviewed by courts under a rational basis test. And
you ask yourself then, would any retroactive enactment be ration-
al? And where do you look? You look at the policy reasons that un-
derlie the decision to apply retroactively.

Here, just let us take the Death on the High Seas Act amend-
ment. Here, to make the law modern, to make it fully compen-
satory, and to make it consistent would seem to me to be rational
bases for a retroactive amendment.

Senator FEINGOLD. I agree with that and I thank you for that.

Let me ask that a May 12th memorandum from CRS on this
question be entered into the record, Mr. Chairman.

Senator WHITEHOUSE. It will be.

Chairman LEAHY. [Presiding.] Without objection.

Senator FEINGOLD. I got a double approval there.

[The letter appears as a submission for the record.]

Senator FEINGOLD. Mr. Jones provided some very personal mov-
ing testimony on the need to update our maritime laws, and, Mr.
Galligan, you have made several suggestions for how Congress can
update the laws. So you think changes should apply broadly to all
vessels or narrowly target drilling rigs?

Mr. GALLIGAN. I personally think that they should apply to all
vessels on the high seas because that would encourage consistency.
But God forbid there should be some disaster involving a cruise
ship, but it would seem to me it would be tragic if in 5 years that
happened, another group of people were before you explaining why
cruise ship victims were treated less fairly than commercial avia-
tion disaster victims or victims of maritime environmental disas-
ters.

Senator FEINGOLD. I thank you, Professor.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you.

Senator Durbin.

Senator DURBIN. Thanks, Mr. Chairman.
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Mr. Jones, I have been on this Committee for 12 years, and we
have considered this issue, capping the damages, issues of medical
malpractice, issues relating to mesothelioma and lung cancer from
asbestos, and there has been strong sentiment on this Committee
for a long period of time that we should limit the amount that a
jury could award in those cases. I have never accepted it and have
fought it for 12 years. I want to tell you that the appearance of
your father and yourself and your testimony in 5 minutes did more
to make the case than I have ever made in 12 years. Showing those
photos of your brother’s family and your brother, photos that would
be shown to a jury, I hope will start to convince some in Congress
who believe that we should cap the amount of money that could be
awarded to a family like that for the loss of your brother’s life. So
if for no other reason, I thank you for coming today. I think you
have had a profound impact on all of us. I sincerely regret your loss
under these circumstances, and I do believe that your brother’s
family is entitled to full recovery for their loss in this, although
money just will not buy your brother back. You know that as well
as I do, in your testimony.

Mr. Coleman, I am troubled. You have got a tough responsibility
here arguing a position which is not that popular, so I respect you
for coming here and giving it your best professional effort. But I
would say that there is one sentence in your testimony that trou-
bles me, particularly troubles me. You say on page 15, “I hope that
our political leaders will not implement what I believe to be reck-
less policies that would imperil such an enormous source of jobs
and revenue.”

I want to tell you what I have heard. The leaders of major oil
companies other than BP are telling Members of Congress and this
administration privately that what BP did in this circumstance was
to materially misrepresent their capacity to stop this type of blow-
out in the permits filed with the Federal Government; and, further,
to engage in what I consider to be reckless misconduct in estab-
lishing a blowout preventer that was not redundant, clearly failed,
and now has contaminated one of the most magnificent bodies of
water in the world today.

So I would like you to balance for a moment that reckless mis-
conduct, as I see it, on the part of BP with what you characterize
as the possibility that we will enact reckless policies—reckless poli-
cies like offering to Ms. Jones’ family the loss of companionship, as
this father and husband is gone for the rest of their lives; reckless
policies like suggesting that the current cap on liability does not
even come close to measure the loss that is going to be part of this
disaster in the Gulf of Mexico.

Can you really put these in the same level, the conduct of BP
and their reckless misconduct and what we are suggesting as
changes in the law?

Mr. COLEMAN. Senator, thank you for asking the question. I am
also a native of the gulf coast, the State of Mississippi, and have
enjoyed the gulf coast my entire life. Certainly my comments in my
testimony were not directed toward the Jones Act issues. They
were dealing with the Oil Pollution Act question of lifting the $75
million damages limitation. In my testimony, I did not come out
against an increase in that for future leases. I was dealing with it
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from a contract law point of view and the great damage to the in-
dustry that would come about from a $10 billion cap or unlimited
cap on damages in addition the full restitution—full response cost.

Senator DURBIN. Well, let me ask you this question: If we fol-
lowed your logic here and did not increase the cap on liability, and
what you characterize as a small or medium-size drilling operation
engaged in the same type of activity as BP, resulting in the same
level of damages, who do you think should pick up the cost of that?

Mr. COLEMAN. Senator, as you know—and, actually, I was in-
volved in reviewing the various drafts of the Oil Pollution Act at
the time and helping the Department of the Interior determine
what its position should be. I was part of the team evaluating the
impact of the Exxon Valdez and looking at the liability opportuni-
ties for the Government to go after Exxon. So this is not a matter
that is new to me. But I do have to say that—and I do believe that
the caps potentially that were set in 1990, which the Government—
which the Congress gave the executive branch the ability to in-
crease over time by regulation, which they failed to do, they prob-
ably should be raised some. But the question——

Senator DURBIN. Who is going to make up the difference? Who
makes up the difference if a small or medium-size company does
the same type of drilling operation, incurring the same type of
damages as BP, who then—are you saying taxpayers have to pay
for it?

Mr. CoLEMAN. Under the Oil Pollution Act, above the damages
limitation the excess claims go to the Oil Spill Liability Trust
Fund.

Senator DURBIN. What is the current balance in that fund?

Mr. COLEMAN. The current balance I understand is $1.6 billion.

Senator DURBIN. And once we have exhausted that, who pays for
the difference?

Mr. CoLEMAN. Under the law, that is the end of it.

Senator DURBIN. That is not the end of it, no. It is the taxpayers
that step in.

Mr. COLEMAN. But I will add, though, as we have had discussion
today earlier, this is just dealing with the Federal claims, under
Federal law. The State law claims are unlimited, and those par-
ticularly in this case are probably likely to be larger than even the
Federal claims.

Senator DURBIN. Mr. Chairman, thank you for giving me an ad-
ditional minute here. I happen to believe that if you are engaged
in drilling and can create this level of damage, it carries with it a
responsibility that you accept liability for the damage. If you can-
not accept that liability, stay the hell out of the business.

Thank you, Mr. Chairman.

Chairman LEAHY. Especially a business where you may end up
with billions of dollars of profits.

Senator Klobuchar.

Senator KLOBUCHAR. Thank you very much, Mr. Chairman.

Mr. Coleman, I wanted to follow up with Senator Durbin’s points,
which I thought were very well taken, and he was talking about
going forward and how the liability caps would work. But you actu-
ally argue that retroactively you do not believe that we can change
this $75 million cap. Is that right?
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Mr. COLEMAN. You can do it. Congress can do it. It is just that
you cannot do it without paying for it. There will be a contractual
price to doing it. This is similar to what the Supreme Court said
in the Mobil case. Congress changed the law after the fact, which
they had the perfect right to do, but there were contractual reper-
cussions, contractual damages that the Government incurred by
that Congressional action.

Senator KLOBUCHAR. Mr. Galligan and others disagree with that,
but I just again wanted to clarify along the lines of Mr. Durbin’s
points that if, in fact, we do not change this, if we are unable to
be doing this retroactively, who do you think is going to pay for
this $8, $10 billion that BP caused damages?

Mr. CoLEMAN. Well, once again, the OPA 90 damages limitation
retroactively against the lessees, it is my firm belief would be a
breach of contact. However, there are other options. One of them
has been suggested by Senator Vitter to consider the BP written
offer, basically an offer to change their liability limits on this con-
tract, so Congress could enact a law which accepts that offer.

Another one is, of course, the Oil Spill Liability Trust Fund. That
does not raise contractual

Senator KLOBUCHAR. But isn’t this the one that you just told
Senator Durbin has the $1.6 billion in it, and we are looking at
over almost $10 billion for this right now.

Mr. COLEMAN. You could adjust that and make it retroactive, and
claims from this accident could be paid out of that, and you could
provide additional fees or taxes to support that fund.

Senator KLOBUCHAR. Well, let me just give you some other facts
that make us concerned about just, you know, having BP tell us
they are going to do something. I am looking back at the Exxon
Valdez spill. I am familiar with this case because actually the law
firm that represented the fishermen was in Minnesota. And BP
said it is going to pay all legitimate economic claims, but Exxon
made the same statement after the oil spill in Alaska. It then pro-
c?ieded to litigate the claims brought against it for nearly two dec-
ades.

What do you think we can do to ensure that families like the
Joneses will have a swift resolution of legitimate claims against
BP, Transocean, and other subcontractors? Because Exxon was say-
ing the exact same thing.

Mr. CoLEMAN. I am certainly not involved in the claims process,
Senator. I did happen to see the testimony at the House Judiciary
Committee from the BP representative. Basically, what is under-
stand is that these claims are filed with BP. If they pay them, then
they pay them. If they do not, they are rejected and sent to the
Coast Guard for payment under the Oil Spill Liability Trust Fund.
I am not sure what else you might be asking.

Senator KLOBUCHAR. It is just that people make claims, compa-
nies make claims, and they take big ads out and say things, and
then unless we have a way to hold them to it, we cannot ensure
that the Joneses and other families are going to be compensated.
That is what we are trying to do here.

Mr. Galligan, I wonder if you would respond to some of the state-
ments that Mr. Coleman made, and then also I am troubled by the
fact that Transocean has already filed a motion in Federal court in
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Houston seeking to limit its liability under the Limitation of Liabil-
ity Act, that 1851 law, that would limit Transocean’s liability to
$26 million, as has been discussed. Is there any good reason to
keep this law on the books? Should we repeal it? And how do you
respond to some of the things that Mr. Coleman has said?

Mr. GALLIGAN. Let me start by saying what I said before, which
is that I really cannot respond to what he said about the breach
of contract claims. When I was speaking about retroactivity, I was
speaking more from the constitutional sense.

Let me also add, when you talk about claims—and I do not think
anybody has said this yet, and it is really important—OPA 90 does
not apply to personal injury and wrongful death claims. OPA 90
does not apply to personal injury and wrongful death claims. That
would be maritime law and maritime tort law solely.

As to the Limitation of Liability Act, I mentioned in my state-
ment it was passed in a very, very different historical context. It
was passed in 1851 to encourage investment in maritime shipping
and commerce. The corporate form had not developed. Bankruptcy
law had not developed. So you ask yourself today, Is that law still
salient from a policy perspective? And what happens is the ship-
owner starts a concursus proceeding in a Federal court somewhere,
and it means everybody who has a claim has to then file that claim
in that Federal court. What then happens is they say we want to
go back to State court for some issues, and they enter into stipula-
tions and they go back to State court. Then they come back to Fed-
eral court. It is an expensive, time-consuming, slow process.

Senator KLOBUCHAR. OK. Mr. Jones, I am sure that is not good
to hear, and I just want to assure you that we will do everything
we can to help your family.

I was just struck by Senator Whitehouse’s questions about BP.
So they were at the memorial service, but they never contacted
you. Did you get anything in writing from them? How long had
your brother worked for them?

Mr. JONES. Well, he had worked for his particular employer, M—
I Swaco, for about 5 years. He had worked on that particular rig,
which was operated by BP, for about 2 years. And for that time he
had helped BP make a lot of money.

The only reason I had heard that the BP executives were at the
memorial event—I did not see them until after when they were
running out the back door into dark-tinted-window SUVs to avoid
the media.

Senator KLOBUCHAR. So you never got anything in writing or a
phone call.

Mr. JONES. No.

Senator KLOBUCHAR. Did any of the other people killed on that
day?get any—have you heard if they have gotten any communica-
tion?

Mr. JONES. Really since—well, I came face to face with several
of the families. It was a very awkward, uncomfortable situation. I
have had some discussions with some of the family members, not
all, and so I cannot really speak for them.

Senator KLOBUCHAR. All right. I am so sorry for your loss. Thank
you for being here today. It made a difference.

Chairman LEAHY. Thank you very much.
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Senator Franken.

Senator FRANKEN. Thank you, Mr. Jones, and all of us appreciate
your being here, and we express our condolences to you and your
Dad and your entire family.

Mr. Coleman, as I understand from your written testimony, you
are saying that if we change our liability laws, it is going to place
an unacceptable, prohibitive cost on oil companies, but someone
needs to bear these costs. So basically you are saying that the costs
should be borne by Mr. Jones and his family, by the fishermen, by
the oystermen, by the homeowners along the coast.

Don’t you think that the oil companies who make such huge prof-
its should be the ones bearing these costs?

Mr. COLEMAN. Senator, I appreciate the question. As Professor
Galligan mentioned, the question of the loss and the claims of the
family of Gordon are not involved in the issue that I was address-
ing, which is the damages liability cap under the Oil Pollution Act.
However, of course, lost income from fishermen and other economic
activities is involved in that. Certainly I am very concerned
about—extremely concerned about the loss of income not only for
the individual—

Senator FRANKEN. Well, you write of non-pecuniary and pecu-
niary damages and say that if those were allowed, the loss of com-
fort and those kind of things, it would impose a burden on the oil
companies, on mom-and-pop companies. That is what I get from
your testimony.

Mr. COLEMAN. I did not address that issue at all in my testi-
mony, Senator.

Senator FRANKEN. Well, in your written testimony you question
whether offshore drilling really poses “an unacceptable threat”
under “current conditions” that would justify a moratorium. Are
you saying that the BP rig was operating in such an irresponsible
and reckless fashion, that it was run in such an egregiously neg-
ligent manner that it would be irrational to put on a 6-month mor-
atorium on new deep-sea drilling?

Mr. COLEMAN. Once again, thank you for the question. My state-
ment with regard to that had nothing to do with the facts of the
BP case, because I do not know the facts. I am not the investigator
of it, and

Senator FRANKEN. And you write that

Mr. CoLEMAN. Those will be determined.

Senator FRANKEN. Here you write, “Further, a blanket 6-month
additional drilling moratorium because ‘under current conditions
deepwater drilling poses an unacceptable threat of serious and ir-
reparable harm or damage to wildlife and the environment’ is high-
ly questionable.” What current conditions are referenced here that
causes deepwater drilling to pose an unacceptable threat? What is
an unacceptable threat? Is the fact that many thousands of deep-
water wells have been drilled before—you are speaking exactly to
that. And what I am asking you is the BP—is what we have just
seen here such an outlier that we should not have a 6-month mora-
torium?

Mr. CoLEMAN. That is exactly what I was discussing, Senator.
You are exactly right.
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Senator FRANKEN. Well, you just said you were not discussing
that.

Mr. CoLEMAN. Well, I did not discuss exactly what happened
with BP, but it is an aberration, and that is the point——

Senator FRANKEN. It is an aberration. Let me ask you this: If 8
weeks ago someone had said we should put a moratorium on deep-
water drilling, would you have said yes?

Mr. CoLEMAN. I would absolutely say no, and I still say no be-
cause——

Senator FRANKEN. Have you been looking at what is happening
in your beloved coast?

Mr. COLEMAN. I absolutely have. But what we have

Senator FRANKEN. So, in retrospect, you would not have stopped
that drilling. I am asking you if 8 weeks ago you would have
stopped that drilling, and you say no.

Mr. CoLEMAN. I would not because we have to be bound, Senator,
and the administration has to be bound by the regulations in place
and the contractual rights of the lessees, and——

Senator FRANKEN. Look, we are responsible——

Chairman LEAHY. Just a minute. I want to hear the end—I want
to hear the rest of Mr. Coleman’s answer.

Mr. COLEMAN. What matters from a contractual point of view—
and this was an issue. What did the notice to lessees say in the
Mobil case? That was extremely important before the Supreme
Court. If you take away a contractual right based on a regulation
that you cite and says it means one thing and it does not mean
that, then you have not followed the law. So what I have been ad-
dressing in those questions that I included there are—they cited
that there is an unreasonable threat and risk of damages. If that
is what the statute—if that is what the outer continental shelf stat-
ute mean, the provision that they are citing to in that regulation,
then we could never have any wells drilled at all, because there is
always a risk of a blowout.

So that is the point that I was trying to make. There have been
3,000 or 4,000 wells in this water depth, or similar to it, without
ever having a blowout. So is that an unreasonable risk? And I
would say from my legal judgment it is not an unreasonable risk
to allow more drilling.

Chairman LEAHY. Senator Franken, I interrupted there. Please
go ahead.

Senator FRANKEN. I am sorry, it is just that we have so little
time in these questions.

Chairman LEAHY. I have just given you more time.

Senator FRANKEN. Yes, I understand.

Mr. Jones, if 8 weeks ago you were asked should we put a mora-
torium on drilling, in retrospect what would you say now?

Mr. JonNEs. Eight weeks ago, before the explosion, of course.
Then Gordon would still be here.

Senator FRANKEN. Right. So there is a very different perspective,
isn’t there? I mean, I do not understand your reaction. You know,
there are other BP deep wells, and what I am asking you is: Is the
conduct of the way this rig was run so different from all the others
that it does not warrant a look at and a moratorium on this kind
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of drilling so that we learn our lessons from this and prevent it
from happening again? Or are you willing to let this happen again?

Mr. COLEMAN. Senator, what I was saying is that we have had
thousands of these, similar types of wells drilled. There obviously
is something very unusual that happened on this one case. Obvi-
ously, it needs to be fully investigated, and whatever adjustments
need to be, they need to be made. But we have through our experi-
ence shown that this type of drilling is, in the scope of, you know,
comparable things, a very safe way of producing energy.

Senator FRANKEN. Thank you. I have used my time.

Chairman LEAHY. Senator Kaufman.

Senator KAUFMAN. Thank you, Mr. Chairman, for holding this
hearing.

Just to follow up on that thought, I think if you had 3,000 wells
out there and a well went down, you would say it is 1 in 3,000.
But, you know, your testimony is quite eloquent in talking about
incentives, that we have to have the proper incentives for offshore
drilling. It seems to me that the one thing that I have noticed
about the way things could happen in our present society is we just
do not have disincentives for bad behavior. And I think what Sen-
ator Durbin said earlier is—one of the things many of us are con-
cerned about is how do we get the disincentive for the bad behav-
ior. And could you just give me your thoughts about how you think
that there should be a disincentive—if we sent a message after this
example that BP can really get away with this thing for relatively
minor, are you concerned that a corporate boardroom somewhere in
the future—and I am not talking about bad people. I teach a course
at Duke Law School with MBAs and law students, and the MBAs
are always very concerned about the fact that, you know, you have
got to look out for the shareholders’ money, you have an obligation.

So if you are sitting there and you are BP and you are looking
at what is going to happen if, in fact, you do not do the proper safe-
ty and you do not put in the proper things, you do not have the
people out there, you do not take the chance—which BP has been
accused of in a number of cases of just saying go ahead, we need
this well, we need it fast, we need it producing, do not worry about
the concrete, do not worry about the—do not worry about what we
are going to do if something goes wrong, do not worry about doing
a relief well, let us just go ahead and do it. Does that concern you
at all in terms of our present liability structure?

Mr. COLEMAN. Senator, I am a strong believer in regulation, in-
spections, aggressive inspections. I do have questions as to whether
the inspections were handled properly in this situation. Certainly
one of the things that could be done is to send out the inspectors
to be there when they test the blowout preventers and make sure
that that works before you start drilling. I think that would be a
commonsense—just one thing, and there are many others that
could be done.

Certainly civil penalties are available under numerous statutes
for failure to perform in accordance with the regulations as direct.

Senator KAUFMAN. What about kind of a private sector—I mean,
you are a private sector guy. I am a private sector guy. What about
a private sector approach which says, well, the Government is
going to do all that, but why don’t we have some trial attorneys out
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there trying to make sure that this happens, and that in order to
get them involved, you have to have hard damages? What is your
feeling about that?

Mr. CoLEMAN. I must say I have found that the private sector
bar is very adept at doing—you know, taking on that role. They do
it aggressively, and I do not have a criticism of lawyers taking the
opportunity to see that the Government and others in the private
sector implement the laws, and——

Senator KAUFMAN. So you would not be opposed—I mean, you
think the idea—there is an idea out there that maybe there is li-
ability that the private sector could operate against, punitive dam-
ages and things like that, that may have a value, whether we are
talking about the economic value or not, just the idea that there
is a disincentive to a corporation sitting around deciding what they
are going to do, if, in fact, they know the payoff is going to be
greater. And isn’t that important in terms of this BP case? Isn't it
important that we send a clear message that—taking your ap-
proach, which is these are all wells, probably 3,000, no problem,
but we have this one, it really went bad. So if you are in the oil
business and you are out drilling in the gulf and you drill a well
and you do not do the proper things, you do not do the things that
have been raised here, and others, that you are going to have to
pay a major price for that—just that alone, not counting the really
most important thing which has been raised here, Mr. Jones’ broth-
er and the families and all the rest of that, the fishermen, the
things that Senator Franken raised. Isn’t there an economic,
straight up economic reason that BP should pay a major price for
this problem?

Mr. CoLEMAN. Well, I agree from a public policy point of view
there needs to be a major price to be paid for this kind of accident.
And I would submit to you that there is—I think everyone is seeing
that there is a major price. Not only has their share value gone
down tremendously, they are projecting—I have seen projections of
up to 30-some-odd billion dollars that may have to be paid under
current law by BP for what has happened here.

So I do think the idea that there is not enough—or that there
is not a significant price to pay is not accurate.

Senator KAUFMAN. But you do say it should be a significant price
to pay when you make a mistake like this, and that there should
be disincentives, because incentives are an important part—there
are incentives for drilling in the gulf, and there are disincentives
if you make a mistake.

Mr. CoLEMAN. I agree, and our current law sets up those very
significant prices to pay.

Senator KAUFMAN. Thank you.

Mr. Jones, as with others, I am sorry about your loss, and I think
it does bring home much of what we are talking about here. It
comes down to people, and I think that this is—your testimony is
incredibly important. Just from talking to the survivors’ families,
do you have any anecdotes you can say of how they thought safety
was handled on that rig?

Mr. JoNES. Well, I have not had really much of an occasion to
speak to a lot of them, and those that would have known about
that are no longer here. We have had some discussions with some
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of the survivors, some of the folks who were rescued that came
through the visitation line, which was not really an appropriate
time for us to discuss that. And to be quite honest with you, we
have not had a whole lot of time in the last month and a half to
really have a lot of those discussions. I have a lot of anecdotal evi-
dence, e-mails, comments that have been made by a lot of different
sources as to what happened, and, you know, mentioned the BOPs,
but the BOPs did not cause this. The BOPs failed to prevent it.

So there is a lot of stuff that went wrong well before that ever
happened. So, you know, there is a lot that is going to play out in
the months and, unfortunately, years before there is ultimately a
result here, and that, you know, Michelle and her boys and the
other families can move on.

Senator KAUFMAN. You know, we heard a lot of testimony—Sen-
ator Feingold raised it—about how much this is like Wall Street,
and there is one kind of common theme that weaves its way
through this thing. You know, it was Washington’s fault. We did
not have the proper rules, we did not have the proper regulators,
we did not do the rest of that. We heard it from Washington Mu-
tual when we had the hearings on that. It is almost like—and I
agree that we do not have regulators. I agree. One of the big prob-
lems is we do not have regulators. You hit it right on the nail.

But, you know, sometimes it is like cops on the beat. You know,
because there is not a cop on the street corner does not mean you
can break a window and go in a jeweler’s and steal the stuff right
out of the thing. And the idea there were not regulators, you know,
I just always kind of—I am big on the fact that we have not regu-
lated and we have to regulate, it is important, just like we need
cops on the beat, just like we need referees on the football field.
And we went through a period where we had—where we just did
not need to do that. And so—but it does bother me when—and I
know—Mr. Coleman, I am not accusing you of making this argu-
ment, but the argument that is constantly made is, well, you have
got to understand it was Washington’s fault. And because there
was not a cop on the beat, we could go in there and do whatever
we wanted. We could not worry about safety. We could not do these
other things.

So I think it is important to keep the fact we have a responsi-
bility of doing this, but I think corporate America did not have the
ability to go in and do what they did because there were not regu-
lators on the beat, and there clearly were not regulators on the
beat.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you.

Senator Whitehouse, do you have further questions?

Senator WHITEHOUSE. A few.

Professor Galligan, is it reasonable to assume that corporations
act in a way to maximize their own economic self-interest?

Mr. GALLIGAN. I think that is what they exist for. Obviously,
they are concerned with societal interests, but the definition is to
make a profit, and there is a duty to the shareholders to do so.

Senator WHITEHOUSE. Specifically, they are under a duty to their
shareholders to act in a way to maximize their own economic self-
interest as a matter of law. Correct?
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Mr. GALLIGAN. Correct.

Senator WHITEHOUSE. If we switch to the question of criminal
restitution, I view this as a lay-down hand, really, from a criminal
point of view under the Rivers and Harbors Act. It is a mis-
demeanor, but it triggers penalties and restitution and other crimi-
nal consequences.

Is there anything that prevents, under the various doctrines that
govern criminal restitution, the restitution in the criminal case
from supplementing areas in which there is an untoward or unnec-
essary, inappropriate cap or restraint on liability that is revealed
by these facts, for instance, to the Gordon Jones family?

Mr. GALLIGAN. Well, I am not a criminal lawyer, but I am not
aware of any limits. But at the same time, I am not aware of any
creative cases in which that kind of restitution has been liberally
extended, because there are constitutional issues about a criminal
defendant.

Senator WHITEHOUSE. Mr. Coleman, the Exxon decision cut very
favorably toward the oil industry by limiting what had heretofore
been unlimited punitive damages. Did that affect any existing
agreements? And should the Government have renegotiated at that
point existing agreements because of a material change in its con-
tractual relationships?

Mr. CoLEMAN. I do not see that that affected the contracts that
the Government has with any

Senator WHITEHOUSE. All right. Let us hypothesize that we were
here putting a restriction on liability, that we were reducing—say-
ing $75 million applied not just to economic damages but to other
damages as well. If that were the argument that was being made
here, if we were considering a piece of legislation to reduce liabil-
ity, would you be here arguing that that was a material impair-
ment of the contractual relationship between the Government and
the corporations and that, therefore, the Government was in a posi-
tion now to renegotiate with all the corporations affected by that
change?

Mr. COLEMAN. Senator, if the Congress were to have reduced this
$75 million down to $35 million or something like that, then the
$75 million remains the contractual deal, but from a legal perspec-
tive, they would not have to pay more than $35 million. And so it
would not be any——

Senator WHITEHOUSE. So what you are suggesting is, in fact, a
one-way ratchet that works in favor of the corporations and against
the Government in every circumstance in which the Government
acts with respect to a corporate—the Congress acts with respect to
a contract with the Government?

Mr. CoLEMAN. Well, there would be some exceptions, and this
would require lengthy briefs.

Senator WHITEHOUSE. But generally——

Mr. COLEMAN. But generally

Senator WHITEHOUSE [continuing.] That is true, you would create
with your policy a one-way ratchet that worked only in favor of the
corporations and not in favor of the Government when Congress
changed the terms of a contract.

Mr. COLEMAN. It is a question of two parties to a contract, Sen-
ator, and if one makes a unilateral change—the same would be if
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the private sector party to the contract said they were going to
make a change, and they could repudiate the contract just as the
Government does. The Government would be entitled to damages.
So it is not a one-way street. It works both ways.

Senator WHITEHOUSE. Well, it works only one way from Con-
gress’ perspective, and that is in favor of the corporations under
your theory.

The final question I will ask is for Mr. Jones. You mentioned the
blowout preventer. We are told that in Norway and in Brazil and
in places where there is considerable drilling, there is a device
called an acoustic switch that is required, that is a safety device
that encourages the operation of blowout preventers—it might ac-
tually have been helpful in this particular case—and that the in-
dustry argued vociferously against it because it costs $500,000 for
that piece of equipment. I just want to put that in the context of
BP’s first quarter earnings this year. You also mentioned those.
They earned $5.6 billion in the first quarter of 2010. For that, they
could have bought 11,000 of these devices that are required in
other States. Instead, they argued against being required to buy
one.

How do you feel that the incentives and the economics work in
terrgs of how this affected the safety out on the Deepwater Hori-
zon?

Mr. JoONES. Well, from a purely economic perspective, I person-
ally feel that if you are going to play and you are going to make
billions and billions and billions of dollars, then you need to pay
to avoid the threat that Mr. Coleman mentioned. You know, even
though this is an aberration, it is not an aberration in my life. It
is not an aberration in Michelle and the boys’ lives. You know, any
threat is too much from my perspective. I know that other people
think differently about that. I do not. Sitting here today, for the
reason that I am here, I do not think that way. And I think half
a million dollars is nothing compared to the loss that we have expe-
rienced and all the other families have experienced.

Senator WHITEHOUSE. Thank you, Mr. Jones.

Thank you, Mr. Chairman, again.

Chairman LEAHY. Senator Klobuchar, do you have any further
questions?

Senator KLOBUCHAR. Yes, I do. Thank you, Mr. Chairman.

Chairman LEAHY. Go ahead, and then Senator Franken.

Senator KLOBUCHAR. Thank you again. I was going back to—my
last questions were more on specifics of how the law works, but I
was thinking about this $75 million cap, and obviously we are
going to try very hard to lift it retroactively to find other ways to
do this. But the question I keep going back to is whether or not
BP would have acted so recklessly if it knew that there was not
a $75 million limit, if they could have foreseen the damages, and
that maybe they were in a comfort zone because they knew that
things—their maximum liability would only be for so much. And,
you know, would they have put in a back-up blowout preventer,
considered other safety measures that would have prevented this
disaster?

And so I am looking at this as how do we best incentivize in a
free market these companies to do the right thing. Obviously, we
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want them to do their work, but we want them to do the right
thing and be incentivized not to cause damages to the taxpayers.
And, to me, if you really have a free market, then they pay for
those damages.

Mr. Galligan, Professor, do you want to start with that?

Mr. GALLIGAN. I will, yes. The whole law and economics theory
of tort law is based on what you just said, which is that for there
to be an effective, optimal deterrence scheme in tort law, you have
to face the full costs of your activities, because when you decide
what to do and how to do it, if you do not have to pay a cost, if
you see a cap, if you see a liability limitation, it is rational as an
economic factor to not consider that cap. That is the basis of Judge
Calabrese’s work on law and economics; it is the basis of Judge
Posner’s work on law and economics. And law and economics, as
you know, has become one of the prevalent theories, along with cor-
rective justice, for modern tort law.

Senator KLOBUCHAR. I know that. I attended the University of
Chicago Law School, Professor.

Mr. GALLIGAN. You do indeed know that, then.

Senator KLOBUCHAR. I took a class from Professor Easterbrook,
so that is what I am——

Chairman LEAHY. I wondered if you were going to point that out.

Senator KLOBUCHAR. So I just keep going back to that, and this
seems the antithesis of it. I am also thinking, being from the Mid-
west with our ethanol industry, they have to get insurance so they
buy insurance, but—I mean, I will check it out, but I am not aware
that they have some major law put in place that if an ethanol plant
blew up in the middle of the cornfield that they would suddenly
have the Federal Government coming in and protecting them with
a liability limit. You know, I want to look at it. But it does not—
I know they have to get insurance, but I have not heard that they
have the protection of these liability caps. So it almost seems like
we are picking one industry over another.

Are there other energy industries that have these liability caps,
Professor Galligan?

Mr. GALLIGAN. I cannot—none that I am aware of to this extent.
Of course, I am really an expert in maritime law and maritime tort
law. But I think one thing you see here is the accident of time. A
statute passed in 1851, statutes passed in 1920 that have not real-
ly been reexamined and reconsidered, except in limited contexts.
And now is a chance to look at them comprehensively.

Senator KLOBUCHAR. OK. And then this issue of smaller oil and
gas producers, you know, we do not want to everyone be big. We
want to have smaller ones as well. Mr. Coleman said that they
could not meet the liability. But I cannot help but think sometimes
if you have a smaller company, then they have a different role to
play in exploration. Maybe they are doing things that are less risky
so that they can afford the insurance, because in the end it seems
inconsistent with free market principles to allow companies to ex-
ternalize the risk of an oil spill and pass it on to society.

Do you want to comment on the size issue, Mr. Galligan?

Mr. GALLIGAN. I think you are right on the size issue because I
think the key issue is not size but safety, and if—whether large or
small—the entity is unable to adequately and efficiently invest in
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safety, then I think we want to deter those operations, because we
want to have a sufficiently safe world. We have expectations about
risk, and we want those expectations to be consistent with fairness.
So I think the size issue goes hand in hand with the safety issue.

Senator KLOBUCHAR. Mr. Coleman, do you want to respond to
any of this?

Mr. COLEMAN. Yes, I would, Senator. Thank you.

You know, with all due respect, all these things—the world is
filled with risk, and so, you know, if we stop doing things that have
risk to them, then we will not do much. There are many industries
and many activities in the commercial world that have limitations
on liability. Certainly the nuclear industry has limitations on liabil-
ity, shipping industries. It is all a matter of balancing. I under-
stand the difficult role that people in Congress

Senator KLOBUCHAR. Ethanol, solar, wind, do they have limits?

Mr. COLEMAN. Well, I am not sure whether the ethanol. I do not
think that the solar and wind folks do. But they are not in a par-
ticularly highly risky endeavor.

Senator KLOBUCHAR. Interesting. That is probably true.

Mr. COLEMAN. But even what the wind people—the impacts of
wind are extremely serious to many people considering the amount
of birds that are killed every year by windmills.

So everything has its own—if you do not have this offshore oil
and gas production in the United States, 1.7 or 1.8 million barrels
a year, you are going to have a lot more tankers bringing that oil
into this country. That is just a flat out matter of the way it is
going to be for decades. And so the fact is the National Academy
of Sciences says that is a more dangerous way for the environment
to have this oil brought to this country.

Senator KLOBUCHAR. And, you know, Mr. Coleman, two things.
One is that I do not think we should stop doing things that are new
and taking risks. I just think we have to protect the taxpayers from
taking those risks, because it was not their decision to go down
5,000 feet and take this risk. And I think we need to protect Mr.
Jones’ family from that. And so it is a free market decision of how
to make money.

So I am not saying that you should ban oil drilling. I am not say-
ing that we should take risks. I am just saying that we have to as-
sess what the potential damages are and make sure that the people
who are taking those risks pay them. And there may be other
places to drill—in North Dakota, I mean, you know—that would
come with it, with less risk that these smaller businesses can do.

Finally, I am just sorry, but comparing the birds and the wind-
mills to the damage that we are seeing to not just the wildlife but
to Mr. Jones’ family, I just do not think it is an equal comparison.

Thank you.

Chairman LEAHY. We are supposed to wrap this up by 12, but,
Senator Franken, please go ahead.

Senator FRANKEN. Thank you for indulging me.

Chairman LEAHY. You will have the last questions. Go ahead.

Senator FRANKEN. OK. I will take up Amy’s point. I have never
seen a solar panel or a wind turbine kill 11 people. I have never
seen a 50-day ethanol spill. And I think that we have to rethink
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our entire energy portfolio and what we are doing to drive the de-
mand for oil. And I think that this is a wake-up call.

You say that the American people, in your testimony—this is
from your written testimony—that the American people continue to
strongly support offshore oil and gas drilling. There is a CBS poll
that says 51 percent oppose it. You cite a Rasmussen poll or sta-
tistic that 58 percent of the American public supported offshore
drilling as of June 1st. Did the survey ask people whether they
supported deep offshore drilling?

Mr. COLEMAN. I am not certain, Senator.

Senator FRANKEN. The one you cited.

Mr. CoLEMAN. I think the question was: Do you support contin-
ued offshore oil and gas drilling?

Senator FRANKEN. And do you hear the President saying we
should suspend all offshore drilling?

Mr. CoLEMAN. The President has suspended everything except in
500 feet of water, and 92 percent of the oil that we have yet to get
is beyond that. So, in essence, he has basically said he is putting
92 percent off limits as of the current time.

Senator FRANKEN. But the survey that you cited, you do not even
know—you cited a survey, but you do not know what the questions
on the survey were?

Mr. CoLEMAN. I have read—I read the previous survey that they
asked, and this is a follow-on. I assume it was the same question.
It was just generally offshore drilling. Offshore oil and gas, do you
support that?

Senator FRANKEN. The question was: Do you think offshore drill-
ing should be allowed?

Mr. COLEMAN. Well, that is

Senator FRANKEN. And, obviously, the President thinks offshore
drilling should be allowed. So the President would be part of that
58 percent, right?

Mr. COLEMAN. Senator, I think the implication is that the Amer-
ican people—they are talking about—they are seeing in context
this accident in 5,000 feet of water. That I think is the most rea-
(s:ionlzllble interpretation that they are thinking about that kind of

rilling.

Senator FRANKEN. I do not necessarily buy that at all. OK. There
are some people who say that—you say that most of the oil is in
deep water. Right?

Mr. COLEMAN. Yes, sir.

Senator FRANKEN. Ninety-two percent.

Mr. COLEMAN. According to the Government.

Senator FRANKEN. OK. We have been hearing from certain quar-
ters that the environmentalists caused the deep-sea drilling. But
isn’t it true that the deep-sea drilling is done because that is where
the oil is?

Mr. COLEMAN. Senator, as I said in my testimony, you need to
be allowed to be able to go where the oil is, and 92 percent——

Senator FRANKEN. Right. I just want to speak to this. We have
heard in certain quarters, from William Kristol, from Sarah Palin,
that the environmentalists caused this spill because they forced the
oil companies to drill in deep water. You seem to be an expert on
deepwater drilling. Would those statements be true?
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Mr. COLEMAN. I can just say I do not know where they got their
talking points from, Senator. They did not get them from me. In
my view, the reason we are in deep water is because the United
States offshore oil and gas industry has driven the development of
technology to produce oil and gas. And as we have driven the tech-
n}(;logy, we have been able to go further and further in the off-
shore

Senator FRANKEN. OK. So we are in agreement here. We are in
agreement here. I want to end on that.

Mr. COLEMAN. That would be great.

Senator FRANKEN. OK.

[Laughter.]

Senator FRANKEN. So we are in agreement here that those people
who say that environmentalists caused this spill because they
forced the oil and gas industry to drill as far away from shore as
possible is maybe, oh, poppycock? Would you agree with that?

Mr. CoLEMAN. I would not agree with that completely, Senator.
I would say——

Senator FRANKEN. Really?

Mr. COLEMAN. But I

Sﬁ};lator FRANKEN. So you think environmentalists caused this
spill?

Mr. COLEMAN. I do not believe that—I just did not agree with
your “poppycock” comment.

Senator FRANKEN. But you do not think that is poppycock?

Mr. COLEMAN. No, sir.

Senator FRANKEN. OK. That is interesting. OK, so environ-
mentalists—maybe we do not end up agreeing with each other.
Thank you.

Chairman LEAHY. Can I just interject? If it is not poppycock,
what is it?

Mr. CoLEMAN. I think the environmentalists have had impacts
on offshore oil and gas drilling. I do not say that it is—to say that
they have not had any impact on how far from shore that you drill
would not be accurate. They have absolutely pushed to a degree
getting further away from shore. There are many—I can tell you
many

Senator FRANKEN. But you say that 92 percent of the oil is in
deep water, and then you say that you have to drill where the oil
is, but then you say it is the environmentalists’ fault?

Mr. COLEMAN. I never said that.

Senator FRANKEN. But then you would say that it is not poppy-
cock to say it is the environmentalists’ fault. This does not make
sense to me.

Mr. CoLEMAN. If I could, the——

Senator FRANKEN. I am sorry, Mr. Chairman. I know you need
to go, and I apologize for—I think I should wrap up right here.
Please.

Chairman LEAHY. I am reminded of the question, and I whis-
pered to Senator Whitehouse, when Willie Sutton was finally ar-
rested from his bank robbery spree, they said, “Why do you rob
banks?” He said, “That is where the money is.”

Why do you drill deep? That is where the oil is.

Thank you. We will stand in recess——
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Senator WHITEHOUSE. Mr. Chairman, may I ask that two docu-
ments—one, a letter to me from John Torgan, the Narragansett
Baykeeper in Rhode Island, and the other a letter from Professor
Susan Faraday at the Roger Williams University School of Law
Marine Affairs Institute—be made a part of the record of this pro-
ceeding.

Chairman LEAHY. Without objection.

[The letters appears as a submission for the record.]

Chairman LEAHY. As I said before, if Senators have further fol-
low-up questions based on an answer given or if any of the three
testifying wish to add to their answers, they will be given that op-
portunity.

We stand in recess. I thank you all very, very much.

[Whereupon, at 12:08 p.m., the Committee was adjourned.]

[Submissions for the record follow.]
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SUBMISSIONS FOR THE RECORD

Testimony for the Record

Submitted by Professor Eric K. Clemons

Wharton School, University of Pennsylvania

June 8, 2010

Hearing Title: The Risky Business of Big Oil: Have Recent Court Decisions and Liability
Caps Encouraged Irresponsible Corporate Behavior?

The BP Deepwater Horizon disaster may have been the result of rational financial analysis
by BP managers trading off speed of maintenance operations and risk of failure. If the
chance of losing the blowout preventers, and thus the chance losing of the well itself,
seemed low enough, the managers may have decided to accept the chance of catastrophic
failure. Itis the point of punitive damages to ensure that this decision never appears
rational again,

Modern portfolio theory and modern business schools’ corporate finance offerings teach
exccutives to be risk neutral. Quite simply, that means that an executive should be
completely indifferent if asked to choose between losing $100 one percent of the time or
losing $1 with certainty. The executive should be equally indifferent if both monetary
amounts are multiplied by one thousand or one million.

Likewise, if the executive has to choose between a one percent chance of losing $100 or
losing $2 with certainty, a risk-neutral executive should choose the small chance of losing
$100.

This would be not only rationally, but socially and societally acceptable, if not for two
significant problems:

1. Decision makers do a terrible job dealing with low probability high significance
events. There are decades” worth of data to demonstrate that we ali consistently
place too low an expected value on low probability losses. That means that a
rational BP executive would probably consistently risk a 1% chance of losing $5
billion or even $10 billion, to avoid losing $40 million with certainty.

2. Much of the risk that BP was taking will ultimately be absorbed by individuals, or by
society at large, or by wildlife, rather than by BP. For decades these have been
called economic externalities; the risk to brown pelicans and to manatees, the risks
to Louisiana wetlands and the Florida Everglades, the risk to tourists and resort
operators, and the risks to shrimpers and those of us who just like to eat shrimp,
cannot be fully captured in the compensatory damages or in the direct costs to BP.

The first says that executives will under-estimate their own expected exposure — the
value that they place on a 1% chance of losing $5 billion is, paradoxically, less than $50
million. The second says that because of intangibles (what is a brown pelican worth?) and
externalities (what do ose if | pay more for shrimp, or if  eat tuna salad instead?) they
will underestimate everyone’s expected exposure. If you put the two together you have a
recipe for disaster. You can virtually ensure that risk neutral executives acting rationally
will accept risks that society, equally rationally but fully mindful of all risks, would strongly
prefer that they avoid.

Punitive damages can appear arbitrary, capricious, even spiteful, and the Supreme Court
voted after the Exxon Valdez disaster to limit punitive damages to no more than direct or
compensatory damages.
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Clearly, a preliminary reading of the available information on the BP Deepwater Horizon
disaster suggests that the fear of punitive damages was not sufficient to avoid the greatest
environmental disaster in US history. The chance of blowout associated with expedited
operations was low enough that the BP decision makers appear to have felt that it was
acceptable. They believed that the expected total loss to BP and its sharcholders was low
enough to bear.

[ think we agree that we do not want rational executives making the same decisions again.
If enough of the intangibles and externalities are loaded back into punitive damages, and if
the expected cost of a serious mistake is made high enough, rational decision makers will
act in ways that governments, voters, and indeed society as a whole will consider rational
as well.

[ am not suggesting that damages be imposed arbitrarily, capriciously, or spitefully. Society
does want oil, and it does want responsibte drilling.

I am suggesting that punitive damages be imposed when dangers have been intentionally
discounted. More importantly, [ am suggesting that these punitive damages should be large
enough to change executives’ analyses, and to ensure that exccutives following risk neutral
practices make the decisions that we would alt want them to make.
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Statement of W. Jackson Coleman

hetore the
United States Senate Committee on the tadiciary
Cancerning

“The Risky Business of Big Oil: Have Recent Court Deaisions and Liability Caps Encouraged

{rresponsible Corporate Behavior?”

June 82010

L fntroduction
Chairman Leahy, Ranking Member Sessions and Members of the Committee, my name s
Jack Coleman and T am Managing Partner of EncrgyNorthAmerica, LLC, an energy consulting
firm with oftices in Washington, DC. Ttouston, TX. and Oklabhoma. T appreciate the
Committee’s invitation to present my views at this hearing. Barly in 2009 [ retived after a carcer
of almost 27 years in the federal government  the last six of which were spent working in the
House of Representatives. From February 2007 until March 2009, T was the Republican General

Counsct of the House Committee on Natural Resources. and prior to that [ scrved from May

2003 until fate 2006 as the Encrgy and Minerals Counset for the House Committee on Resources.

My work in the Housce followed my previous Tourteen years as a senior altorney at the
Departument of the Interior. From September 1992 until May 2003, | served as Senior Attorney
for Royaltics and Offshore Minerals in the Office of the Selicitor with the Minerals Management
Service (MMS) as my primary client. and prior to that, from January 1989 until September 1992,
['served as Senior Attorney for Environmental Protection and legal advisor to the Department’'s

Office of Environmental Affaivs. My first work on oftshore oil and gas issues began during the
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period from March 1982 until August 1983 when was Special Assistant to the Associate

Administrator of the National Oceante and Atmospheric Administration,

Prior to my service at NOAA. Eserved onactive military duty as an Army Judge Advocate
General's Corps Captain from Jure 1978 untit March 1982, My post-sccondary education was
completely at the University of Mississippi. except for graduate work in legislative affairs at the
George Washington University. | received a Juris Doctor degree from the University off
Mississippi School of Law in 1978 and a Bachelor ol Business Administration in Accountancy

degree from the University of Mississippi in 1975,

The focus of this hearing is on a varicty of Hability issues related to offshore oil and gas
production. The ongoing. tragic oil spill in the Gulf of Mexico — tragic for the familics of those
kilted and injured. including the Jones family represented here today, 1o all of whom | extend my
deep condolences, but also tragie tor the environment and the energy seeurity aspivations of the
American people -~ is unequaled in size in our nation’s history and has resulted in numerous
legistative proposals to amend the Ot Pollution Act of 1990 (OPA 90) and other applicable faws.
and in actions by the Administration related to ofishore oif and gas operations. T will focus my
testimony primarity on the breach of contract case law for federal offshore oit and gas leases and
the potential Hability of the United States for breach of contract as a result of a fow of these

legt

slative proposals and exceutive branch actions, First. however, T will present a few facts

about offshore oil and gas and our national debt.
1L Offshore Oil and Gas and our National Debt

The approximate daity o1l consumption in the United States is 20 million barrels, with about

60%. or 12 million barrels per day. imported. Our largest source of foreign oil 1s Canada. but the
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majority ot our imported oil comes from other nations. Our yearly amount of imported oil totals
more than 4.2 billion barrels. As ol the time of the fast Departaient of the Interior Offshore Oil
and Gas National Assessment of offshore oil and gas resources in 2006, just over 14 billion
barrels of ail had been produced from the federal offshore and more than 15 billion barrels of
already discovered oil reserves were available to be produced. Further. the National Assessment
estumated that exploration and production activities in the federal offshore would. in the mean
case. eventually produce an additional 86 bitlion barrels of currently undiscovered oil - assuming
the offshore lands containing this otl are reasonably made available for feasing and production.
These two amounts combinge to an expected future production from the federal offshore of 101
bitlion barrels - sulficient to eliminate all oil imports by the United States, at current levels, for

almost 25 years.

Similarly, the National Assessment estimated that just over 133 wrillion cubie feet of natural
gas have been produced from the federal offshore and that more than 60 trillion cubic feet of

already discovered natural gas were available to be produced. Further, the National Assessment
cstimated that exploration and production activities in the federal offshore would, in the mean
case, eventually produce an additional 420 willion cubic feet of currently undiscovered natural
gas — assuming the offshore lands containing the natural gas are reasonably made available for
leasing and production. These two amounts combine to an expected future production from the
federal offshore of 480 tritlion cubic feet of conventional natural gas - sufticient to wtally

provide for the United States™ current annual consumption of natural gas for more than 20 years.
One might ask, "What is the value of these reserves and resources to the American people?”
This can be measured in many ways. The direet vilue of receipts to the Treasury from producing

these reserves and resources, at §73/barrel of o1l and S5 per thousand cubic feet of natural gas, is
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approximately S1.8 aillion doHars in rovalties (assuming an [8% royalty) and $2.7 willion in
corporate income tax reecipts from producers, for a total of S4.5 trillion. This sum docs not
include any up-front sums paid to obtain the feases. nor the tax revenues derived from the jobs
that will be created to directly produce these resources, nor the indirect and induced cconomic
impacts of producing these American encrgy resources owned by the Amoerican people. Even
without those additional benefits and others, the direct corporate taxes and eoil and gas royaltics
will pay off more than onc-third o owr current national debt without raising taxes on the
American people. However, these vast offshore resources will never pay oftf any of the national

debt it they are not made avatlable for feasing. drilling and production.

Additionally, it is important to note that these offshore resource numbers do not include
natural gas hydrates which interational public and private rescarch has now proven will be able
to be commercially produced in the near future. More than 99% of America’s 320,000 trithion
cubic fect of natural gas hydrates are located in the deepwater federal offshore. [ the deepwater
oftshore s closed to production. virtually this entire resource will be wasted and the American
people will achieve neither the financial bounty nor the environmental benetit from this vast,
clean energy resource that they own. 1 even only 12 ol this resource is eventually producible, 1t
would add 3,200 tritlion cubic feet of natural gas. In the Gult of Mexico alone, the Department
of the Interior projects that more than 7.000 tritlion cubic feet of natural gas hydrates are located
i sediments likely to be producible reservoirs, Production of this 1%, or 3.200 trillion cubic
feet, of our natural gas hydrate resources would generate approximately 83 tritlion in royalties
and about $4.3 tritlion in corporate income tax on this production from the fessees, for a total of
approximately S7.5 willion. When combined with the prior S4.5 writhon, o total of $12 trtllion

will result from production of offshore oif and natural gas, including natural gas hydrates. This
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sum almost completely pays oft the current national debt without raising taxes. Further, this
amount could casily be 50 to 100 percent higher because it s based on decades old scismic
surveys i moratoria arcas which are expected to significantly underestimate recoverable
resources. As the Department of the Interior stated in s February 2006 OCS Inventory Report
to Congress mandated by Scction 337 of the Energy Policy Act of 2005, “True knowledge of
the extent of oil and natural gas resources can only come through the actual drilling of
wells. Estimating undiscovered resources, no matter how sophisticated the models and statistical
techniques emploved. is an inherently uncertain exereise that is based on hypotheses and
assumptions. with the resuits limited by the quality of the underlving geologic data™
(emphasis added). The Department also stated. “Frontier areas such as parts of the Eastern
Gultf of Mexico and other offshore areas under congressional or executive withdrawal offer
the potential of larger field-size discoveries . . . the risk-based estimates in frontier areas
ordinarily will have been seen as far too conservative it later exploration demonstrates that the

arca is hydrocarbon-prone.™

Some have said that the oil and gas industry is trying to produce oif in water that 1s just too
deep. First, the offshore drilling industry is capable of drilling in 12,000 feet of water and
deeper, and that more than 80% of the ofl production in the Gulf'is from leases in more than
1.000 teet of water. Second., oil must be produced where it is found. According to the 2006
National Assessment. of the 45 billion barrels of oif left to be discovered in the Gult of Mexico,
all except 3.5 billion barrels, or 92% 1s located in water deeper than 650 feet. The current 500
toot drilling moratoria in the Gult of Moexico makes those 41.5 billion barrels unavailable for
exploration and future production. Finally, we can all agree that the nation needs to continue to

push the development of even better and saler technology and implement procedures that will
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help ensure that an accident of this type never happens again, and in the outside chance that 1t
does that we have in place more aggrossive and effective oif spill response mechanisms that shut

down the well and clean it up much quicker.

I also want to mention that the American people, even after more than six weeks of this
record spill, continue to strongly support offshore oil and gas drilling. In late March before the
accident, a Rasmussen poll reported that 72%; of the American people supported producing oil
and gas from the offshore. On May 6", alter more than two weeks of spectacular television
coverage of the explosion and spitl. a Rasmussen poll reported that 58% of the American public
still supported offshore oil and gas drithing. and only 23% opposed. Almost a month later, on
June ¥ another Rasmussen poli reported that support for offshore oil and gas drilling remained
at 38%, and only 20% opposed. The rest were undecided. So. it is clear to mie that the American
people have maintained strong suppott for offshore oil and gas production and they understand

why it is so tmportant for our nation.
HE  Mobil v. US. and its Progeny

Since 1992, my carcer has predominantly focused on oftshore oil and gas Jaw and 1t has
frequently included significant responsibititics related to breach of contract Hability issues.
Beginning in 19920 Twas the lead Department of the Interior attoraey for Conoco v, U5, 35 Fed
CL 306, later Marathon v U.SOV77 F.O3d 1331 and Binally Mobil Exploration and Producing
Southeast, Ine. v U5 330 US. 604, 120 S.CL 2423 (2000). Mohil is a landmark case
establishing the law applicable to federal oftshore oil and gas lease contracts. The dohil
opinion, delivered by Mr. Justice Breyer, resulted from a breach of contract action by seventeen

oif and gas lessees involving claims exceeding $700 million resulting from Acts of Congress that
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restricted the rights of Tessees to explore for and develop ol and gas resources on existing leases
olt Alaska. Florida, and North Carolina. Discovery execeded several hundred thousand pages. |
personally conducted depositions totaling more than 2,500 pages in fength. Al exeept two of the

plaintiffs settded with the government prior to the case reaching the Supreme Court

Atissue in that Court was the passage of the Outer Banks Protection Act (OBPA) as a part of
OPA 90 and whether the feases incorporated the OBPA into their terms and were “subject w07 the
OBPA. The OBPA established an Envirommental Sciences Review Panel (ESRP) and prohibited
the Secretary of the Interior from issuing any permit to dritl on existing leases offshore North
Carolina for at least thirteen months, but tor a longer period i the ESRP had not completed its
work of determining whether the Sceretary possessed sufficient environmental information with
which to make decisions on dritting permit requests for the atfected feases. Among other things,
the Department of the Interior had taken the position that the provisions of the leases
incorporated the tater-cnacted OBPA into them and made them “subject o™ it. This position was
based on the terms of the leases which provided in relevant part that the leases are “subject to all
other applicable faws and regulations.”™ The Court addressed this issue by stating that “the fease
contracts say that they are subject to then-existing regulations and to certain future regulations . .
. This explicit referenee to future regulations makes it clear that the catchall provision that
references “all other applicable . regulations.” .. must include only statutes and regulations
alrcady existing at the time of the contract, sce 35 Fed. Choat 322-323, & conclusion not
questioned here by the Government. Hencee, these provisions mean that the contracts are not
subject to future regulations under other statutes. such as new statutes like OBPA. Without some
such contractual provision Hmiting the Government's power to impose new and different

requirements, the companies would have spent $138 million 1o buy next to nothing.™ The Court
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found that when Congress enacted the OBPA and the Department of the Interior announced that
it would apply its provisions to the tcases offshore North Carolina, the government had

repudiated the contracts and committed a material breach. in the Court’s words.

~As applied to this case, these principles amount to the
following: 1f the Government said it would break, or did break, an
important contractual promise, therehy “substantially impairfing]
the value of the contract]s]™ to the companies. ibid.. then (unfess
the companies waived their rights 1o eestitution) the Governmient
must give the companies their money back. And it must do so
whether the contracts would. or would not, ultimately have proved

financially beneficial to the companies.™

The Court noted that the leases stated that they would be subject to “all regulations issued
pursuant 1™ the Outer Continental Shelf Lands Act (OCSLA) “in the future which provide for
the prevention of waste and the conservation™ of outer Continental Shelf resources. Further, the
Court found that federal mineral teases are governed by the commercial taw of contracts. The
Court further noted that “the Court of Claims concluded . o that timely and fair consideration of
a submitted Exploration Plan was a ‘necessary reciprocal obligation.” indeed. that any “contrary
interpretation would render the bargain illusory.” We agree™ Of note, but not decisive, s that
the OCSLA required in 43 USC 1340¢e)( 1) that the government act within 30 calendar days to
approve exploration requests. The government argued that the OBPA-required delays ot at feast
thirteen months were not substantial and theretore did amount to a material breach of the leases.
The Court rejected that argument by noting. it the companies did not at least buy a promise that

the Government would not deviate signiticanty from those procedures and standards. then what
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did they buy? © .. The Government’s modification of the contract-incorporated processes was not
technical or insubstantial. it did not announce an (OBPA-required) approval delay of a fow davs
or weeks, but of 13 months mimimun, and likely much fonger. And lengthy delays matter,
particularty where several suecessive agency approvals are at stake.”  Finally. the Court wrote.
“Contract law expresses no view about the wisdom of OBPA. We have examined only that
statute’s consistency with the promises that the carlier contracts contained. We find that the oil
companics gave the United States STS8 million in return for a contractual promise to follow the
terms of pre-existing statutes and regulations. The new statute prevented the Government from
keeping that promise. The breach “substantially impair{ed] the value of the contract{s].” And

theretore the Government must give the companies their money back.”™

Shortly after the Mohil decision. T became the fead Department of the Interior attorney in a
breach of contract action filed by Chevron and its two co-lessees tor 9 leases in the castern Gulf
of Mexico. Chevron et al. v. United States, 00-431 C (Fed. CL 2000). challenging actions, or tack
thercol, by NOAA and the EPA related to the giant Destin Dome 36 dry natural gas development
project focated 25 miles south of Pensacola, Florida. The action stemmed from the tailure of
EPA 10 act to issue a required air permit for this proposed development to produce the estimated
1-2 trillion cubic feet of dry natural gas in 200 fect ofwater. Further. because the State of
Florida had objected that the proposed project was not consistent with the enforccable policies of
its state coastal zone management program, Chevron had filed an appeal requesting the Seeretary
of Commeree to overturn Florida's objection and allow the Department of the Interior 1o issue
the required permits. The Seerctary of Commerce tailed o close the administrative record and
make a decision on the appeal after a pertod of more than two vears, and Chevron ef of filed the

subject breach of contract action alleging that both Commeree (NOAA) and EPA. citing AMobil.

10

10:06 Nov 02,2010 Jkt 061745 PO 00000 Frm 00052 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\61745.TXT SJUD1

PsN: CMORC

61745.012



VerDate Nov 24 2008

49

had failed 1o provide the contractuatly-required tmely and fair consideration of thew permit
requests, thereby materially breaching their feases and entitling them to restitution. Alter alimost
two years of discovery. briets, and motions. | negotiated and signed on behalt of the United

States. with the approval of the Department of Justice, an agreement in principle with the

plamntifts scttling the titigation just atter Memorial Day in 2002,

Prior to the resolution of Chevron v, US. 1 became the fead Interior attorney for another major

oftshore oil and gas breach of contract action, Amber Resources Co. et al v. United States, 338 F.
3d 1338 (Fed. Cir. 2008). This case was factually very simitar to Mohil in that it involved a
statute enacted after the issuance of the leases. the Coastal Zone Management Act Amendments
Act of 1990, which was determined in other litigation for which [was the lead Interior attorney.
California et al. v. Norton, £SO F. Supp. 2d 1046 (N.D. Cal. 2001). to apply to the operation of
the feases. The lessees filed Amber citing Mobil s holding that the application of a later-cnacted
statute to the leases in such a way that materially changed the process through which the tessee
must pass in order to explore and develop the ot and gas resources on the feased tracts amounted
to a material breach ol the feases entitling the fessees to compensation. The Court of Federal
Claims granted judgment for the lessees and the Court of Appeals for the Federal Cireuit
atfirmed the judgment but decreased the measure of compensation to restitution o the St

bitlion paid to the federal government on the feasces.

IV.  Application of the Mohil and Amber Decisions to Current Issues

[ will address the tollowing i turn — legislative proposals to substantially increase. or
climinate, the OPA 90 S75 milthon damages limitation and apply this increase to existing leases:

proposals 1o change the OCSLA statutory deadline to approve exploration plans from 30 to 90

11
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days and apply this change to existing feases: and President Obama’s current minimum seven

month dritling moratoria on wells in more than 500 feet of water.

Proposals to substantially increase. or eliminate. the $75 million damages limitation (for
natural resource damages. lost income, property damage/toss. fost tax revenues) in OPA90 and
apply it to existing leases abound. even though the responsible party already has unlimited. strict
Hability for the entire response cost. One of the mest widely cited solutions is the “Big Oil
Batlout Prevention Acl.” introduced by Scn. Robert Menendez (D-NJ). that would raise the
liability cap tor damages under the Ol Pollution Act of 1990 ("OPA -907)from S75 million to
SHO bitlion. The cap was put in place to fimit the hability exposure of individual companics by
sharing the risk so that companics would be able to continue to produce oif and gas offshore and
tankers would be able to continue to bring oil into the United States. To raise the cap to S10
biltion. or even some much lesser amount, would, at minimum. prevent LS. small and mid-size
oil and gas companies from participating in domestic offshore oil and gas development. and at
worst. completely shut down almost one-third of our nation”s domestic oil and gas supply.

Either of these would destroy tens of thousands of high-paving American jobs.

While such an outcome would be harmiul enough on tts own, the consequences of such a
policy could extend even further, The Menendey fegistation would apply the liability cap
retroactively to cover existing leases. Such a substantial change to the conditions under which
companics have acquired their leases would hikely be a material breach of contract, based on
Mobil. As stated carlier, the Supreme Court held that companies that acquire leases do so in
return for a contractual promise that the Government will follow the terms of pre-existing
statutes and regulations, To apply substantal changes to those pre-existing statutes and

regulations, exeept within narrow limits, in this case by materially changing the hability cap

12
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under OPA "90 for existing feases. would tikely be a repudiation of the contracts and entitle

{cascholders to compensation for ALL existing federal oftshore feases, including those already in
production. In the Gulf of Mexico alone, there are currently over 6.600 o1l and gas leases
covering 35 million acres that were bought for an average of about $300 per acre in recent years.
By committing a breach of contract on its Guli of Mexico leases, the federal government would
expose the American public to tar more than $10 billion i claims trom current leascholders, not

counting likely claims for lost profits. An additional $3 billion would be at risk for feases bought

offshore Alaska.

The Administration has recently proposed to make other tegislative changes, such as
amending the Quter Continentad Shelt Lands Act to substantially extend the statutory time
allowed tor the Department of the Interior to act on exploration plans (extending it from 30 days
for existing feases to 90 days), that would materially impact existing feases and likely constitute
a breach of contract ot alf non-producing offshore leases and thousands ot anshore oil and gas
feases. potentially costing taxpayers billions more. This exact provision was one of the issucs in
the Mobil. Regarding this, the Supreme Court stated. “The Government’s modification of the
contract-incorporated processes was not technical or msubstantial, 1t did not announce an
(OBPA-required) approval delay ofa fow days or weeks. ... The upshot is that, under the
contracts. the incorporated procedures and standards amounted to a gateway in the companies”
enjoyment of all other rights. To significantly narrow that gateway violated material conditions

w the contracts. The breach was “substantial” depriving the companies of the benefit of their

bargain.™

Finally, in my opinion. President Obama’s current minimum seven month drilling
moratoria on wells in more than 300 feet of water is not well-supported by the faw and is Hikely

13
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to constitute a repudiation of alt of the leases focated in 300 feet of water and deeper. The
OCSLA provides that the government must approve “submitied” exploration plans within 30
calendar days, as recounted in Mohil. By regulation, the government has 135 business days to

review an exploration proposal to determine if it contains all of the required information and

forms. Upon decming an exploration plan “submitted” the government has a further 30 calendar

days in which to review it and approve it or send it back for changes. tn order to get around this
statutory requirement which Mohi/ decided is part of the essence of the fease contracts, on May
30, 2010, the Minerals Management Scrvice issued a Notice to Lessees (NTL) directing a
suspension of operations, citing 30 CFR 230,172 (b) and 250.172 (¢) as authority. The NTL

states that it -

“is based on a May 28, 2010, Memorandum from the Scerctary of
the Interior to the Direetor of the MMS finding that, under current
conditions, decpwater drilling poses an unacceptable threat of
serious and irreparable harm or damage to wildhife and the marine,
coastal and human environment. as set forth in 30 C.F.R172(h).
The Scerctary also determined that the installation of additional
safety or environmental protection cquipment is necessary o
prevent imjury or loss of Hife and damage to property and the

cnvironment, as set forth in 30 CF.R.250.172(¢)

These arc regulatory provisions taken from the OCSLA verbatim, so regulatory interpretation
includes statutory interpretation. To my knowledge, never in the history of the OCS oil and gas
program have cither of these provisions been applied to hundreds or thousands of feases, and
espectally not for a significant period of time. There is really no justification given i the NTL

14
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for taking these actions, but the NTL doces state that “the causes [of the explosion] are still under
investigation.” So. if that 1s the case, what “additional safety or environmentat protection
cquipment is necessar™™ "Necessary™ is a legal term that states within the context ot the
regulation that without the equipment to prevent i, the injury will take place. Where is the list of
such "necessary™ cquipment?  Why is it necessary o require dritling to stop for 6 months o wait
on a report from a non-technical commission that is not expert in safety and environmental
cquipment? Wouldn't it be more reasonable to take immediate actions that are already
recommended in the 30-day review satety repon? Further. a blanket 6 month additional drilling
moratorium because “under current conditions deepwater dritling poses an unacceeptable threat of
serious and irreparable harm or damage to wildlife and ... the environment™ is highly
questionable. What “current conditions™ are reference here that causes deepwater dritling to
pose an unaceeptable threat? What is an unacceptable threat? s the fact that many thousands of
decpwater wells have been dritled before having a sca-floor blowout an “unacceptable™ threat?
Cana 1 in 3,000 0r 1 in 4,000 or | in 3,000 drilling history constitute an “unacceptable threat™

1 do not believe that a court of competent Jurisdiction would agree with the Admintstration’s

Judgment on those questions.

V. Closing

It i clear that our nation benelits from developing oil and gas resources here at home.
Domestic encrgy development reduces our reliance on imported oil, directly supports over 9
million jobs. creates billions in new wealth every year, and generates over $13 billion for the
federal Treasury on an annual basis. 1 hope that our political feaders will not implement what |

belicve to be reckless policies that would imperi! such an enormous source of jobs and revenuce.

15
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Finally. it is critical that cooler heads prevail so that rational policy changes can be
developed. We clearly will need to closely examine the findings associated with the oil spill
investigation and develop policies that address arcas including: (1) the appropriate level of
funding for oil spill prevention. response. and nutigation: (2) mspections and enforcement of
oftshore tactlities: (3) emergeney response protocols: and (4) the training and pre-positioning of
cquipment and personnel to facilitate faster inctdent response times. Insuni. we need a carefully
considered solution that will appropriately address pertinent issues without jeopardizing our

ceonomic, energy and national security.

Thank you for the opportunity to testify and Fwould be pleased o answer any questions.

16
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MEMORANDUM May 12,2010

Subject Constitutional Issues Raised by Pending Bills to Tnerease Retroactively a Liability Timit in

the O Pollution Act

From: Robert Mehs
Legislative Atlorney
7-7891

rmeltriciers doc.gov

This memorandum was prepared to enable distribution to more than one congressional office.

This memorandum looks at the constitutional issuex imiplicated by two recently introduced bills - 8.
3305 titted the "Big Ol Bailout Prevention Fiability Act of 2010, and LR, 3214, titled the ~Big Oil

Batlout Prevention Act of 2010, The constitutional issues are raised by the retroactive increase aich of

these bills would effect in the oif spil] labihity Bimit now in section TOO4(3) of the O Pollution Act
(OPAY That Imiit applies to cach responvible partss per ofl spill incident, at an offshore facility and

covers damages (not including “removal costs™) resulting from the incident. Section 1004(a)(3) currently
cis undimited) it any of several exeoptions
75 milhion feure and replace it with S 10

sets this Timitat $75 million.” though the limit is lifted diabilit
apply.” The bills, inidentical fangu
biflion. thus proserving the exceptions,

oo would simply strike the ¢

5. 3303 and FLR. 52140 introduced May b and May 5. 2010 rospectively, state that they take offect on

Aprid 13,2010, Thus, they are plainly retroactiver even i under the bills, a responsible party’s payments

over the current S75 mitlion cap all go toward damages incurred after the bill is enacted, those damages

stem from a pre-enactment incident and thus satisty o common definition of retroactivity, The intent of

making the inereased hability Timit retroactive to April 15, 2010 is presumably to displice the existing

S5 mithon hability Himit on damages that would otherwise apply to any responsible purty in connection

with the Deepwater Horizon blowout in the Gulf of Mexico on Apeil 20, 2010, Even in the absence of
this pre-cnactment effective date. howover, the bifls conld be said to be retroactive it they apply to oil and

gas Jeases entered into pre-enactment, notwithstanding that an oil spill at one of those lease Tocations
oveurs afler enactnient.

This memorandum surveys the constitutional issues raised by this proposed retroactive inerease in the

3 million Hability cap. where no exeeptions operate to eliminate the cap. and does not speak to the

* For refevant eseeptions, see OPA § 100K 1420, 33 LS008 270400121 UPA also stares thiee narrow defenses to
fability, OPA § 1003), 33 US.C8 2703 which could chminate all of a responsible party's Hability under the Act

breach of contract arguments related to British Petroleuns’s ofshore fease. The retronctive natuee of th

<

Congres

3T TS e
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cap increase invites examination of five constitutional provisions. The memorandum concludes that
claims based on three of these — the Takings Clause. Substantive Due Process. and Bill of Attainder
Clause - appear to have at best a modest chance of suceess, while claims under two others the
Impairment of Contracts Clause and Ex Post Facto Clause = seem to have almost no chanee of suceess, It
must be immediately stressed, however, that how the legisiative history of an enacted knw characterizes
the predecessor bill - especially whether a broad and legitimate public purpose for the bill is convineingly
s, especially with regard to the Bill of Attainder Clause (see discussion
ist. The reader is further cautioned that

set forth - may aftect the ana
below). That leastative history, of course, does not yet ¢
prediction of how courts will rule when applying the broadly worded tests of comstitutional Taw is always
tainty, particularly whoere, as heres the analysis must proceed without tull

attended by some g
knowledge of the relevant facts.

Introduction

he Constitution disfavors retroactivity, At feast five constitutionad provisions, noted abosve, embody the
notion that “individuals should have an opportunity to know what the faw is and to conform their conduct
accordinglyr setded expectations should not lightly be disrupted. isfature’s responsivene
political pressures, the Supremie Court has said. “poses the visk that it may be temprad to use retroactive
Tegislation as a means of retribution against unpopular groups or individuals.™

Noneth
scope.™ e
acueptable and unavoidable means of achieving a fegitimate public purpose. As the Court has said

. cach of these five constitutional provisions has its special concerns and is of “Hmited
gnizing that within reasonable bounds. the refroactive application of statutes can be an

Retrouciivity provisions often serve entivehy bonign and Regitimate purposes, whether fo rexpond to

encrgencioys. to correet mistakes, o prevent ctrcunnontion of aonew stature i the nterval

Iy preceding its passig

munedia

or siply fo give comprehiensive effect fo g new lase Congress

considers salutary.

Accordingly. several Supreme Court decisions in the past half=century o address retroactive foderal
statutes have found thom constitutionally moffensive,

Belore turning to the five retroactivity-concernod constitutional provisions, the meaning of OPA section
1018¢¢) must be addressed.” That subsection, eoacted in 1990 as part of the original OPA. declares that
“Infothing in this Act .. shall in any way atfect or be construed to allect. the authority of the United
States ... to impose additional Hability or additional requirements ... relating to the discharge . ot oil.”
By its literal terms. this provision scems o say that parties entering into Outer Continental Shelf leases
since POV {such as British Petroleum B connection with the lease herey are on notice that the United
States may change the Hability caps in OPAL even retroactively. Read in this manner, several ot the
constitutional issucs discussed in this memorandum (and the breach of contract issue) disappear. A
responsible party tikely would not be heard by a court to complain of a liability cap increase the

03 LS IRE 191 (100

LS B Products, ST U
i ttled transactions.”)

on L ean depy

24 205 (1994, See afvo General Motors Corp. v Romeh
citizens of fegitimate expeetations and apsct

" Landural ST ULS at 266
fud wr 267,

ses added).
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possibility of which was expressly authorized at the time that party™s involvement at the aftected offshore

site began.

[t is entirely possible, however, that OPA section FOT8(¢) has a narrower meaning that does not apply to
the retroactive amendiment of OPA proposed by 8. 3305 and HLR. 3214 URS declines to speculate here
what those narrower meanings might be. The following analysiy is written as if section 1018¢¢) would not

apply i one of the bills were enacted.

Takings Clause

The Takings Clause safeguards “private property™ against eovernment interference by promising “just
compensation”™ in the event that the interference amounts toa ™ Fhe success of a taking claim
depends eritically. therefore, on whether the interest alleged by plaintil to be taken is one recognived as
“property” by the Takings Clause. Moreover, how the analysis proceeds miay depend on the type off
property imvolved, Based o a limited understanding of the Deepwater Horizon situation, CRS supposes
that ar least three interests may be implicated: (1) a elanmed vight o having the refevant law {the current

Hability cap) remain unchanged: (23 the money disbursed by aresponsible party over and above the
current Hability cap. up to the now cap in the billst and (3 an alleged contract right under British
Petroleum’s fease ot the atfected arca to bar application to the fease of faws enacted atter it was entered
into.

The interest in the lave remaining rnchanged. n the substantive due process context. the interest in the
faw remaining unchanged has long been held not to constitute a vested property interest: “No person has a
vested interest i any rule of Taw, entitling him to insist that it shall remain unchanged for his benetit,”™™
More recently. takings decisions have udopted the same proposition. . Thus. the bare Tact that the bills
would change the faw existing when an offshore fease wax entered into is note of itselis a basis for a taking
claim.

shrrsemoents in eveess of the current liabilins cap. Money is held to be property under
the Takings Clause,” so this prefiminary hurdle is surmowrted heres Thus, an OPA responsible party
would be able toa that the bills eftect
a taking ot its disbursements to cover damages beyond the existing Hability cap. Under the Penn Central
tost. used by the Supreme Court for takings chatlenges to retroactive monetary Hability,™ the court must
examine (1) the cconomic impact of the govermment action, {2 the degree to which it interferes with
reasonable, distinet investment-backed expectations. and (33 the “character™ of the sovernment action,”

Responsible-party ¢

wue, under the canonical Doy Cenrrad test tor regulitory takings

TS Constoamend, V
" New York Central RR Coo v White, 243

ds
merican Leather Speciadtios Corpa, 378 F Supp. 2d 1154, 1173

U
5 69 F 3 IRT7-1578 (Fed. Cire 19933 o one bs considered to have a propernty interest ina
TE74INCDL Towa 2008y,

SRS (1ol Ty

1 . ‘.
P See, e Branch v
rule of faw ™y Johnson v

Fphililps v Washin

won Legal Found 324 LS 150 {TOVR),
i RS 04 124 1107y

Fnterprises vo Aptel, 524 LLSL 498 (19983 {pluratiny opiniomn): Cenerete Pipe & Products, Ine. v, Construction
Laborers Penston Trust, SUN ULS, 602 (1993}, Concrete Pipe rejected plaintits contention that the appropriate anuivtical
framework in the case of y added monctary fability should b or the Court s verament
interterences that rotdly eliminate the value of property or the Comrt's por se test for peemanent physical cceupations of property
1uf. ak 643-64:4
" e Conral 43X US.at 124,

Fpenn Central Transp, Co. v, Now Yok

roactiv
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Each of the Penn Central factors may pose a daunting obstacle for a taking claim based on the
retroactively increased monetary hability in the bills, As for the cconomic impact fuctor, the Pesn Contral
test requirves that the impact be very substantial, i not severe, before this factor weighs in favor of a
taking. Inone case, the Supreme Court held that a retroactively imposed monetary liability amounting to
46% of sharcholder equity, combined with the “propertionality™ ol that impact with plaintifts conduct,
was insufticient to count the cconomic impact factor as favoring a taking, ' Thus, hased on reports as to
the net worth or market capitalization of British Petrofeum, the potential additional Hability under the bills
-- between 75 mithion and $10 billion -- nay fall short of the Penn Conrral threshold, though it might not
fall short as to other, smalfer responsible parties (in this or futore oil spills trom offshore facilities).

The second Pens Cenmral factor is the degree of government interference with the reasonable and distinet
tvestment-backed expectations of the property owner, This factor often invelves courts ina review of the
fegal Tandscape at the time the property interest alleged 1o be taken was acquired, with a view toward
gauging the reasonableness of the property owner’s expectations of ceononsdeally exploiting that property
interest. Ol and gas operations on the Outer Continental Shetf have been heavily regulated since the
19305, under the Outer Continental Shelt Lands Act.” Morcover. by 2008 when British Petroleum entered
tnto the fease atissue here, federal ol spill Hability Hmits had been tnercased. some twice and seme by
multiples approaching the 133-fold increase the bills would effect.”™ Ax the Supreme Court has said in

addressing a takings claim to retrouctive monetary liability, “Those who do business in [a] regulated ficld

cannot object i the regulatory scheme is buttressed by subsequent amendments to achieve the heeistative
end,™ The Court noted further in the case:

tstation readjusting rights and burdens s not unfawtu] solely because fupsets otherwise
tations .. ceven though the etfect of the |
ased on pastacts. fpetitioner’s]relignee on Jthe statute in question”s | ortginal Emitation of contingent
liability to 306 of net worth s wisplaced, there being no reasonable basis 1o expect thet the

isfation ts o impose o new duiy or Habilin

foegistutive ceiling wordd never he lifre

Thus, a company entering into an Outer Continental Shelf Tease in recent decades faces an uphill climb in

uing that the bills™ inerease in the Hability cap interferes with its reasonable expectations,

As much a barrier as cach of the first two Penn Central factors may be to a takings challenge to the bills,
it 1s the third tactor, the character of the government action, that moest kel will prove tatal
independently of the size or other clreumstances of the responsible pacty. Initially, there is the oft-repeated
phrase that government programs adjusting the benelits and burdens of cconomic life (as with the bills)
are less hikely 1o bo takings than government-caused physical invasions of property. More cogently, there
is the “zeneralized monetary Hability™ principle. The principle stems from the fact that the characier of
the government action factor demands that the government conduet trget specific property, according o

T Conervte Pipe, SO8LLS. at 643,

S USO8 131306,

Rachet M. Hopp and Beajanun T Whi
Sceurity Counail 4 (Spring, 2010} (table at page 46 tided
proceedings. The ret
derived by dividiy
and White article. the minimam Tabiity for tank vessed
but by the tme 13
greater - an RE-fold increasc
td.

B fed Cemphasts added! tootnotes and quotation marks defoted).

e Oif Spill Liuhilite and Compensatiosn, Proceedings of the Marine Safety and
=01l Poltution Limits of Liability Over Time L availuble at

s i the wext to the bit” =13 3-fold inerease™ in the current lubility cap for ofishore

cap. 875 nulhions into the bills™ cap. $10 billion. According to the wble in the Hopp
under the Federal Water Pollution Control Act of 1972 was $230.000,
ad risen 10 S22 million for single-hull ek

e oxst

toits Jewse |

tishy Petrofeun ener

vessels ot 3,000 gross tons or
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the concurring justice and four dissenters ina 1998 Supreme Court decision (that is, a majority of the
Court}
wentified fund of mone
of unspecified funds -~ is not a takin

7 Thus, a aking claim may arise when government appropriates money from a specifically
55

~ But a statute imposing a gencralized monetary liability - e that A pay Bout
Lower courts most importantly the Federal Cireuit, to which any

takings claims based on the bills likely would be appealed -~ have endorsed this principle.™ In light of the
principle, it is very unlikely that the bills” increase i the OPA liability cap for offshore facilities - an
increase in generalized monetary Hability - would be regarded as a taking.

Eastern Enterprisex v Apfel should be di.\tiugui.\‘hcd,“ There, a four-justice plurality opinion of the
Supreme Court did indeed hold a federal statute’s retroactivity to effect a taking. explaining that the
statute imposed severe retroactive Hability (attaching new Habilitics to events that occurred decades
carlier) on a limited class of parties that could not have anticipated the Hability, and that the extent of
liability was substantially disproportionate to the company’'s expericnce in the attected Held. These
clements found by the plurality to be constitutionally offensive, at least in the ag vate, seema far ery
from the modest retronctivity of S, 3305 and H.R. 3214 As applied 1o the Deepwater Horfzon spitl, these
bills reach back only a short time (1o April 20, 2010). Morcover, an increase in liability could have been
anticipated given Congress already noted history of Hability increases in the oil spill arca. Finally, the
extent of fiability impuosed by the bills is “proportionate to the company’s experience.” since the added
liability would be only for damg from a company’s own oil spills. Of course, the precedent
value of Easrers Liierprises is further undercut by the fact that only four justices supported the takings
analysis of the statute’s retroactivity: the other five justices. a majority. concluded that retroactis ity is best
analyzed under substantive due process. not takings. ™

Note that both betore and after Eaxtern Enterprives. every court to address the matter rejected takings
(and substantive due process) challenges to the Superfund Act, whose retroactivity Hability scheme offers
some paralie] 1o that of the bilis, ™

sastern Enterprives v Apicl 324 TS JOX (199R),
Fewd L S3N LS, 216 (2003 {inte
SN LIRS0 Gaterest oninterploud

<t on bnwyers” rrust accounts)p Webb's |
).

Seec e Brown v, Washington Lo
ncies. e v Beckwith 4409

2T A TR0 RS0 (Pl Cir, 2001 (en bane): Swisher nternatio
LS O 7H000): Empress Casino Joliet Corp. v, G

H2009) CRS bs wware of no fower court decision to have exprosshy rejected

S Conmonwenlth Bdison Co. v, United S
Schafer, 330 F3d 1040 (1 1h Cir, 2008). ¢ e
G 20085 cont ddenied, 1298, (27
neralized monctary Tabiliey principle

noutias. N6

LIS Court of Federut
tabitiny

ent that the taking suit Hikely would be appeated o the Federal Cireuit {aftor a n
ants elahoration. The possibility exists that o responsible party under OPA might of
fimit as 2 taking and seck injunctive rath netary rebic fnjunerive reliet is jusaf
challenged statute “reyuires o divect ranster of funds mandatud by the
S21(1998). tn that event. " claim for compensation would enfail an otherwise pointless et of uctivitic
v o dotlar of compensation for cach dollar above il that the
responsible party pays owt for dasages. Thus, the presumption of Tucker Act jusisdiction in the U8, Cowrt of Fedoral €
fanthorizing the payiment of monctary compensation onlvh must be reversed, 4l Sce 28 .80 8 £491a) (Tucker Ac, Ahsent
Pucker Act Jurisdiction in the Court of Federal Claims, jurisdiction prosusmably would e i a U Nl
TS LS. 0N (100N

< Sees e b
2000 ("We cone
upon by the Court. ™y

 See, United States v Alean Aliinum Corp A ETOERO-190 (2d Cie 2003 {eollecting cuses). The Superfund
Act, 42 USO8 96010673 1s more formally known ax the Comprehensive Environmental Response, Compensation
Liability Act

> the inerease

Clatms) wa

h

vernment.” Lastern Enterprises v, Apfel, 320 ULS 408,

d when o the

ha the customar

i the prosent

mstance, the United States paying the responsible par

Wi court

T County Convention Favitities Authorice v. American Promier Linderwriters, 240 .30 834, 53
wise e single rationale was

de that Fastorn Encrprises has no precedential effect on this case b
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Alleged contract right nnder British Petrolewm's fease to exclude application ro the lease of laows enacted
after it was entered into. Leases are in the nature of contracts, and contract rights generally are held to be
property for purposes of the Takings Clause.” That being so. a taking argument might be made by British
Petroleum that the bills are essentially an abrogation - o taking -~ by Congross of a contract/lease torm to
which the United States had agreed. Presumably, such an argument would focus on the clause in the
company’s lease stating that “The lease is issued subjeet to [the Outer Continental Shelf Lands Act,
existing regulations thereunder, and certuin future regulations thereunder] and all other applicable statutes
and regulations.” The company might argue that “all other applicable statutes™ refers solely to statates
existing when the company entered into its fease - not those, such as S0 3303 and HLR. 3214, enacted by
Congress later on. Indeed. there s solid Supreme Court support for this interpretation. In 2000, the Court
interpreted the same “eatchall” language in another Outer Continental Shelf tease to Tinclude only statutes
and regutations already existing at the time of the contraet .. The argument concludes that “all other
applicable statutes™ mwst incorporate into the contract the current $73 mitlion cap, which the bills

abrogate,

More important. however, is the fongstanding and consistent preference of the ULS. Court of Foderal
Claims and its appetlate court. the Federal Cireuit, to address disputes revolving around written contracts
with the United States under @ breach of contract, rather than o takings, theory,™ Again, it is in these
courts that any taking claim awainst the United States based on the bills likely would be litigated. ™ As
noted at the outset. this memorandum does not reach any breach of contract issues ratsed by the bills,

Substantive Due Process

The Due Process Clause of the Fitth Amendment declares that no person shall be “deprived of Tite,
liberty. or property. without due process,”™ The clause has fong been read to demand not only procedural
due process, but substusitive due process as wetl, Substantive due process in the realm of cconomic
legistation - the realm o' SU 3303 and FLRL 3214 - imposes only o very lax, highty deferential standards
that there exists a plausible rattonal basis that the Tegislative body could have had in mind linking the
means chosen and the legitinmie public purpose sought to be achieved.

Ina leading retroactivity/substantive duc process decision, the Court explained -

To be sure, msofar as the  Act being chattenged] requires compensation tor disabitiuies brod during
employment tenminuted belore the date ol enactiment, the Act has some ratrospe . But
our cases are clear that leeislation readiusting nghes and burdens is not unlawiind solely because it
upsets otherwise setthed expectations, . Thiv i feve even though the dffect of the legislation is 1o
impose o nesw dutv or Habilite based o past acis, N

e etfoct .

ey byneh v United States, 292 ULS 3710379 (1939) (Valid eontracts are property, whether the obligor bea private
< State, or the United States.™

T Sew

individual, a municipa

= Maobil O Exploration & Producing Southeast, Ine. v, United States. 330 U8, 604, 616 {2000y,

= The Pederal Clreuit has offered @ viriety of explanations for the breach of vontract prefrence. Sev g, Hughes
Commmanications Galaxy, e, v United States. 271 F3d 1060, 1070 (Fed. Chr, 2000y
government contracts, because the govertment acts i its commercial or proprictary capacity .. 7y Castle v United S

¢ 132801342 (Fed 20024 (nothing is aken in the constitutional sease when the plaintilt as is pieal. retains the full
range o breack of contr

varise

aet remediesy,

ui 5

D vee note 23, sapra.

sy v, Turaer Bikhorn Mining Co 428 U S, L1516 (19761 femphasis added,
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The Court did add a caution to this expansive view: “The retrospective aspects of legislation, as well ay
the prospective aspeets, must meet the test of due process, and the justifications tor the latter may not
suffice for the former.™ But that burden, said the Court in a later decision, ~is met simply by showing that
the retroactive application of the legislation is itself justiticd by a rational legistative purpose.”™ It would
seem that the retroactive application of the increased Hability limits in S, 3303 and H.R. 3214 back to the

April 20 spill easily satisties this test. Congress could reasonably suppose that for the foreseeable future,
most of the exceedance of the current OPA Tiability cap would derive from this one huge spill. To exclude
that spill from the biil’s cap increase would compromise substantially the (assumed) public purpose ol the
bills to lay a greater portion of cconomic damages por ot spitl at the feet of the responsible party.
Similarly, vot applying the bills to other existing Jeases (that is, confining the bills to Teases enterad into
post-enactment) would greatly undereut the elfectuation of that public purpose,

As noted in the takings discussion above, all substantive due process chaflenges to the retroactive hability
scheme in the Superfund Act have been unsuevesstul

in xum. the sounder argument is that the retroactive application of the S10 billion Hability cap in the bills
does not otfend substantive due process,

Bill of Attainder Clause

The Coenstitution™s Bill of Attainder Clause bars legishative enactments that effectively declare the guilt of.
and impose pumishment on, an identifiable individual or entity, without a judicial trial.” Such cnactments
are seen to usurp the judicial function. thereby ofiendmy the separation of powers principle so
fundamental w the ULS, Constitution. An exinple of a Tow held 1o be vold as o bill of attainder is a statute
making it a crime for a Communist Party member 1o serve as an ofticer or amployee of a labor union, ™ As
pertinent here, the argument might be that 50 3305 and HURU 3214 by reaching back to April 15
depart from the usual prospective-only application of enactments solely to bring in one particular oil spill.
the Deepwater Horizon incident. This retroactive feature of the bills, the argument concludes, betrays an
undertying intent to punish partics responsible for that incident. Then, too, the punishments that may be
found constitutionally offensive are “not limited solely to retribution for past events, but may invohve

7 tuture misconduct.” Thus, one can imagine an argument that the bills

deprivations intlicted to de
punish existing oftshore facilities generally.

I the Court’s most comprehensive statement of its test for bills of attadnder, Nivon v ddministrator of
Crenciral Services, the Court indieated that to offend the Bill of Atainder Clausce, the faw must (1) single
out g spectfic person or class and (2) be punitive.” The Court then listed several indicators that a federal
udged to be probibited by the Clause,

faw s punitive. First the law may impose punishment rraditionally |
Scvond. even in the absence of such o tradittonal punishiment, the iy may net be rationally describable as

H Pension Benetit Guaranty Corp, v RUAL Gray & Con 467 LS 7E7 7300198y,

kiin County Convention Facilities v. Ameriean Premier Underwriters,
challenge to Supertund’s retroaetive Hability sehome, in part
vrardous waste sites 1o those who were responsible for
itimate tegisdative purpose which is
Hed from those sites.”™)

s supra pote 26 and accompanying wxt, Jecond,
240 1.3 334 (6th Cir, 2000 (rejeeting substantive due proce

hecause “Congress @ rationafly by spreading the cost of ¢l
creating the sites. Cleaning abandoned and suoctive |

furthered by tposing hiabi

rdons waste disposal sites s a

ity tor response costs upon those purties who created and pr

S23 468 (1977

TS Constoart L8 90 Ser Nixon v Admimstratar of Generad Serviees, 33 ULS.
¥ United States v. Brown, 381 L8 437 (1963,
* el

33LS 425197

“tive Service System v, Minnesota Public fnterest Research Group, 468 ULSI84 &S 082 (1uxd ),
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{urthering a nonpunitive legistative purpose. And third. the legislative history may evinee a congressional
intent to punish. The Court may also consider whether loss burdensome alternatives would have achieved
the same non-punitive parposc. A statute need not satisfy all these factors: rather, a court weighs them

together.

Arguably, the bills mect the first, spectficity requirement. One indication: the tdentity of the individual
entity {British Potroleum) or class (responsible parties for oftfshore factlitios generally) was “easily
ascertainable™ when the legislation was passed. ™ We need not dwelt on the specificity requirement,

ess does not Tevinee a congressional intent to punish™ in
passing S, 33035 or TLR. 3214 - that a court would find the bills not to satisty the second, punitive
requirement and thus not to be a bill of attainder. First, monctary habibity for the Injuries one causes is not
a type of punishment historically prohibited by the Bill of Attainder Clause. Second. the bills can
reasonably be satd to further a nonpunitive leeislative purposer the attaching of labiliy to the entity that
ver, In fanguage plainly relevant to the Deepwater Horizon
“HEven it the [law in question] singles out an individual on the basis of

£it turthers a nonpunitive feeislative purpose. itis not a bill of attainder.™
Phus, as fong as the conmaittee reports and Hoor debates diring deliberations on the bill that s enacted do
not suggest punitive motive, the bill is unfikely to be deemed a bt of attainder, 1t would seem. as

sted above, that there are obvious candidates tor nonpunitive purposes that Congress might put

however, because it is likely - assuming Cong

coused the ofl spill injury in liew of the taxp
spifk a court has note
irreversible past condiiet,

torward in the Jegislative story of the bills,

Impairment of Contracts Clause

The Supreme Court has held that the impairment of contracts clause in the Constitution.™ by its terms
v through the Fifth
3305 and FLR. 5214,

applicable only to the stutes, does not apply to the Foderal Government indirect
Amendment Due Process Clause.™ Therefore, this clause is no impedinent to $.

Ex Post Facto Clause

This clause prohibits Congress from passing an ¢x post facto law™  thatis. a law attaching new negative
actment conduct, Since the carly vears of the nation, however. the Supreme
: the OPA lability to which
the S73 mitlion cap and S, 2203 R 321 apply s ol not eriminal, Bability, Thus, the BEx Post Facto

legal consequences to pre
" . 13
Court has construed the clause to apply only to penal Tegislation.™ By contrast,

Clause poses no obstacle to the bitls.

v, INPLLS ap 4484440,
Y Seariver Maritime Fiuancial Holdings. e, v. Mineta, 309 F.3d 662, 674 (9% Cir, 2002)
SIS Constant, 1§ 10

FPBGC v RA Gray & Col 467

FUS Constoart. Losee, 9.¢l 3

7733 (1984,

H andgrat’v, USEEIm Products, STTUS 244266 19 (1990, ciring Calder v Bull, 3 Dall 386, 390-391 (1795,
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U.S. Senate Judiciary Committee

“The Risky Business of Big Oil: Have Recent Court Decisions and Liability Caps Encouraged Irresponsible
Corporate Behavior?”

To Chairman Leahy, honorable members of the Judiciary Committee:

My name is Susan Farady. 1am an attorney, and the Director of the Marine Affairs Institute at the Roger
Williams University School of Law located in Bristol, Rhode island. We are one of five law schools in the
country specializing in marine and maritime law. We are dedicated to preparing the next generation of
marine law professionals and serving as a national marine law and policy clearinghouse for the marine

faw and policy profession.

| have been asked by Senator Whitehouse to provide you some thoughts about liability and oil spills in
fight of the ongoing Guif of Mexico disaster. Rhode Island has direct experience with the devastating
impacts and costs of oil spills. In 1989 and again in 1996, the state experienced two oil spills off the
coast, Qver a million gallons of oil total were spilled in these two incidents, killing thousands of fish,
lobsters, and birds, and devastating the state’s fishing industry. The government held the companies
liable for the effects of these spills, resulting in millions of dollars in compensation.! The state passed
its own oil spill law in 1997, establishing a spill prevention and response trust fund.” Rhode Island is
dependant on its’ coastal resources, has been devastated by these spills in the past and needs to be

protected from future spills.

in summary, | believe liabifity remains an important deterrent to risky behavior, that liability limits are
clearly inadequate for catastrophic events, and that preventing future oil spills requires a broader

examination of marine law and policy beyond liability

: On June 23, 1989, the oil tanker M/V World Prodigy ran aground off Newport, Rhode island, spilling 290,000
gallons of home heating oil.  This oil hit during a key spawning period and spread over 123 square miles. Eggs and
larvae of fish, lobsters and clams were exposed to oil, marine life was killed, and Narragansett Bay beaches and
fishing grounds were closed. NOAA negotiated a $567,000 settlement for damages caused by this spill. i January
of 1996, a tugboat and the barge North Cape ran aground off a National Wildlife Refuge in southern Rhode Island,
producing the state’s largest oil spill. Nearly a million gallons of home heating were spilled, killing approximately
nine million lobsters, 150 million surf clams, 4.2 million fish, over a half a million kilograms of other creatures such
as crabs, mussels and worms, thousand of marine birds, and millions of animals in nearby salt ponds. The state's
lobster industry was particularly hard hit and shut down completely for five months. The government reached a
settlement agreement with the responsible parties for a total of over $11 million dollars for response and
restoration costs. See http://www darrp nosa.sov/northeast/index. himl.

* See Robert £. Falvey, A Shot Across the Bow: Rhode Island’s il Spili Pollution Prevention and Control Act, 2 Roger
Williams U.L. Rev. 363 (1997).
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Liability as a deterrent in preventing environmental catastrophes

The role of liability in preventing and accounting for pollution is a central principle of environmental law.

Essentially, pollution should be prevented, contaminated resources cleaned up and overall
environmental quality preserved.® Pollution injures common public trust natural resources. The public
relies on the government and appropriate law to prevent pollution and when pollution occurs, to collect
damages from the responsible parties. The “polluter pays” principle is well established and understood,
as a way to put private companies on notice that they will be held accountable for pollution and to
collect damages from the responsible parties should poflution occur.”

The passage of the Oil Pollution Act in 1990 enacted important changes to liability for oil spills.
Responsible parties are held liable for cleanup costs borne by government as well as private parties, and
are also held fiable for a broad range of economic and environmental damages.” Prior to the Deepwater
Horizon catastrophe, a $75 million cap on liability under the faw for offshore spills seemed sufficient. it
is clear now that this cap as well as the limitations on punitive damages imposed by the Supreme Court
in the Exxon Valdez case are insufficient to meet the challenges of the catastrophe in the Gulf of
Mexico.”

Evaluating the effectiveness of liability under OPA to deter risky behavior is not a straightforward
examination. According to industry experts, liability under OPA encouraged prudent corporate behavior
by making it expensive to spill. © It makes sense that a potential high price tag can encourage companies
to take precautions against spills, yet that clearly did not act as enough of a deterrent when the
Deepwater Horizon operation was permitted. Yet other commentators have noted that liability for

spills as a part of command-control environmental regulation is inherently flawed because it does not

* Jan G. Laitos, Natural Resources Law 57 {(West Group 2002).

Y the polluter receives the right price signals with respect to that pollution. Moreover, the notion that the
potluter should pay for the harm it creates resonates even with non-economists.” Johnston, Funk and Flatt, Legal
Protection of the Environment 3° Ed. 25 {West/ Thomson Reuters, 2010).

*Jonathan 1. Ramseur, Of Spills in U.S. Coastal Waters: Background, Governance, and Issues for Congress,
Congressional Research Service, April 30, 2010 at 11-12.

Nixon, Daly and Farady, Marine and Coastal Law: Cases and Materials, 77 ed. 487-95{ ABC-CLIO LLC, 2010).

T “0PA 90 essentially made it very expensive to spill oil, so it became justified for a company to spend money not to spill. The
law’s regulations didn’t cause this shift but reinforced it.” Dennis Bryan, maritime consultant and retived Coast Guard captain
who supervised implementation of OPA '90 regulations, quoted by Pamela Glass, Spiffover effect: twenty years after the Exxon
Valdez, most agree that oif spill prevention and response have improved significantly.” luly 1, 2009, Vol. 68, Issue 7, at 2,
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address the industry’s economic considerations and is insufficient to address the consequences of oil
spills; this suggests that regulation using pellution trading systems could provide greater market-based
incentives to companies to prevent spills *

It is my opinion that a strong ‘polluter pays’ principle as embodied by liability provisions in
environmental protection laws is important. Current liability under OPA for oil spills should be retained
and the issue of appropriate damage compensation for catastrophic events should be re-examined.
However, a single minded focus on liability alone to prevent future disasters does not provide a
complete solution, and could in fact create more problems for the public and the marine environment.

Reforming ocean management to preventing future devastating events

We cannot consider changes to offshore oil and gas regulation in a vacuum. This disaster clearly
Hustrates the risky tradeoffs made in perpetuating our dependence on petroleum, furthering societal
desires to develop domestic resources, offshore, out of sight, and the disjointed, fractured nature of
ocean and energy governance. To make better informed decisions that will fully account for resource
development, energy security and sustainable ocean management, | believe the following need to be

considered:

a. We need a comprehensive ocean policy and accompanying legislative and agency changes to

implement it. We will continue to desire access to ocean resources, whether it's oil, wind
energy, fish either wild or farmed, and numerous recreational and commercial opportunities.
The Guif disaster clearly demonstrates the need tc consider all resources, all potential risks and
benefits of resource access when permitting activities. We do not have the necessary legal
mechanisms to make fully informed decisions about the level of activity and the risk of accidents
to maintain a sustainable ocean environment, Bills such as the National Ocean Protection Act
and Oceans 21 lay out a structure to do this, as do the preliminary findings of the President’s
tnteragency Ocean Task Force. Emergencies present opportunities for expeditious, sweeping
reform that otherwise take decades and appear impossible. Now is the time ta change our
regulatory relationship with ocean resources.

*"Ereely tradable permits, issued by the government based on its determination of acceptable poliution levels,
would aflow oil transporting firms the freedom and incentive to: 1. create better pollution control technology and
pollution preventive measures; 2. police their own behavior via market mechanisms; and 3. avoid the rent seeking
behavior that inevitably accompanies command and control regimes.” Michael de Gennaro, Oif Pollution Liability
and Control under international Maritime Law: Market Incentives as an Alternative to Government Regulation, 37
Vand. 1. Transnat’l L. 297 (2004).
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b. We need a comprehensive energy policy that considers the risks, benefits, appropriate

incentives and appropriate penalties to all energy forms.  All energy production comes with

risk. tt would be short-sighted to overly penalize the oil and gas industry while too permissively
encouraging other energy sources such that other disasters, say from a nuclear release, or a
catastrophic failure of an offshore wind turbine, take place. We need to fully consider our
energy needs, the risks and benefits of different forms of energy production, and develop a
governance mechanism that fully acknowledges and incorporates the tradeoffs that are made.
The costs of climate change to the environment and to our society need to be overtly included
in this calculation. The types of incentives provided to energy industries need to reflect sacietal
goals and governmental policies that direct us to a more sustainable energy future.

Thank you for this opportunity to provide you this information. | am happy to provide the Committee

with further information as is helpful to your defiberations.

Susan Farady is the Director of the Marine Affairs Institute and the Rhode island Sea Grant Legal
Program, and adjunct faculty. She directs the education, outreach and research programs of the
Institute, including the joint degree program with the University of Rhode 1sland Department of Marine
Affairs, activities with Rhode Island Sea Grant, and marine affairs curriculum and outreach activities at
the School of Law. Professor Farady has published and presented on marine protected areas, the
National Marine Sanctuary Act and marine governance reform, and teaches marine policy topics. Prior
10 joining RWU, she directed the Ocean Conservancy’s New England Regional Office and practiced both
civil and criminal law. She received her Bachelor’s Degree from the University of Colorade and her 1.D.
from Vermont Law School, and serves as an advisor to various government and academic bodies
engaged in marine and environmental activities.

Susan E. Farady, 1.D.

Marine Affairs Institute/Rhode Island Sea Grant Legal Program
Roger Williams University School of Law

10 Metacom Avenue

Bristol, RI 02809

401-254-4613

sfarady@rwiedu
http://law.rwu.edu/institute/marine-affairs-institute
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News From:

SO0 Jlart Senate

U.S. Senator
Russ Feingold

For Immediate Release - June 8, 2010
Contact: Zach Lowe & Katie Rowley - (202) 224-8657

Statement of U.S. Senator Russ Feingold
Hearing on “The Risky Business of Big Oil”
Senate Judiciary Committee

As Prepared For Delivery

“This tragedy, which resulted in the loss of 11 lives and now the biggest environmental disaster
in United States history, highlights the need for improved regulation and updated laws. For
starters, as the witnesses have indicated, we need to ensure that oil companies can be held legally
liable for their actions. One way to deter wrongdoing, and encourage the kind of responsible,
carcful drilling we need, is to increase the unrealistically low Hability cap for damages caused by
oil spills, and [ am a cosponsor of Scnator Menendez’s | ation to do just that. I appreciate the
witnesses” additional valuable suggestions.

“But it’s not cnough to hold Big Oil accountable — we also need to end the cozy relationship
between the federal government and the oil companies it is supposed to regulate and oversee.
That means getting rid of unjustified taxpayer-funded giveaways for the oil and gas industry, and
i means making sure that regulators aren’t simply acting as rubber stamps. Unfortunately, too
often the federal government ends up listening more to the powerful industries it is supposed to
be regulating than to the consumers it is supposed 1o be protecting. Whether it's Wall Street or
Big O1 who is calling the shots, the result is rarely good for my constituents in Wisconsin,

“There are many other actions we need to take such as passing my “Use It or Lose It” legislation
to ensure oil companics are diligently exploring the federal leases they currently have, and
restoring the Clean Water Act, which is the main statute used to prosecute polluters who dump
oil into waters of the United States.”

1y
g
en Commons 517 B Wisconsin Ave. First Star Plaza
Wi 53562 Mil rhee, W 53202 411 5th St Room 430
11200 i A, WER4403

(TE5) 848 5660
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Opening Statement for “The Risky Business of Big Oi)”
Senator Al Franken

Mr. Jones. I'm deeply sorry for your loss. Thank you for being with us here today.

This oil spill 1s a tragedy. But this was no freak acaident. British Petroleum had one of the
worst- - 1f not the worst-—satety records in it industry. According to one report. ninetv-seven
pereent of the flagrant safety violations in the entire ol industry in the past 3 years came from

two BP refineries. That 1s amazing.

In fact. just 5 vears betore the Deepwater Horizon disaster, 15 BP emiployees died in a separate
incident at a refinery in Texas, News reports now tell us that BP's own internal investigations
had revealed that. to quote the Washington Post. “the oil company repeatedly disregarded safety

and environmental rules and risked a serious accident iF it did not change its ways.”

Uhis tragedy shows us that our laws aren't doing enough. We need to improve our faws so that
bad actors like BP can't just make a business decision fo 1gnore them. We need laws that better
incentivize safety. And we need laws that strictly penalize violations, and help the people

harmed by those violations. That is why Fam a co-sponsor of Senator Menendes’s bill, the Big

Ol Bailout Prevention Act, and that's why [ look forward to fearning more about the tegislation

to be discussed today.

Ultimately. this tragedy is a wake-up call. 1t's a reminder that we should never have allowed a
company with such an egregious safety record to drill in mite-deep water with no plan for

responding to a disaster of this magnitude. And moreover, it’s a wake-up call that we can’t drill
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oursclves out of our dependence on ot We need to pass comprehensive energy and climate
legislation that transitions our country to clean, renewable energy - and we need it now.

You've never seen a wind turbine explode and kil T people. You've never seen a 45-day

cthanol spitl. We need to all think about the broader energy crisis that is driving the demand for

oil.

Thank vou, Mr. Chairman, I ook forward to hearing from the witnesses today.
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Statement of Thomas C. Galligan, Jr.

President and Professor of Humanities, Colby-Sawyer
College and Scholar on Torts and Maritime Personal
[njury Law

on

The Risky Business of Big Oil: Have Recent Court
Decisions and Liability Caps Encouraged Irresponsible
Corporate Behavior?

before the

U.S. Senate Judiciary Committec

June 8, 2010
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I. Introduction

Chairman Leahy, Ranking Member Sessions and members of the Commitice. thank you
for inviting me to appear before vou today. My name is Tom Gallizan and since 2006 it has been
my good fortune to serve as the President of Colby-Sawyer College in New London, New

Hampshire where Tam also a Professor in the Humanities Department. From 1998-2006. [ was

‘ennessee College of Law where Talso held a distinguished

the dean of the University of
protessorship. From 1986-1998. T was a professor at the £.SU Paul M. Hebert Law Center in
Baton Rouge, where Talso held un endowed professorship. From 1996-1998, talso served as the
Execunive Director of the Loudsiana Judicial College. At both Tennessee and LSUL [ taught and
wrote about torts and maritime faw. Tam the author or co-author of several books and many
articles on tort faw and punitive damages. Along with Frank Maraist. T am the author of three
books on maritime law, onc of which is and another of which will soon be co-authored by
Catherine Maraist. Fhave also written law review articles on various aspeets of maritime law
and given countless speeches on torts and maritime faw: and T continue o speak and write on

those subjects. {tis an honor 1o appear before you wday.
The disaster in the Gull of Mexico has already resulied in death. injury. environmental
devastation, and cconomic loss t individuals. bustnesses, and governmental entitics. Additional

damage is occurring every day: no end is yet in sight. The staggering consequences of the spill
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force us to ask whether applicable laws are fair, consistent, and up-to-date. Do they provide
adequate compensation 1o the victims of maritime and environmental disasters? And. do our
laws provide cconomic actors with proper incentives to ensure efficient investments m aceident
avoiding activities? Sadly, an analysis of the refovant Taws reveals a climate of Himited liabitity

and under compensation.

The law under compensates, in part. beeause. the Jones Act and the Death on the High
Secas Act (DOHSA). as interpreted. do not provide damages to the survivors of dones Act scamen
and those kitled i high scas maritime disasters for the loss of care. comfort. and companionship
suffered as a vesult of their foved one’s deaths. Aggravating the situation, some courts have
inappropriately reficd on those recovery denying rules to further hmit recovery ot nonpecuniary
damages i other maritime cases. These fatlures to fully compensate raise basic ssues of
tairness and corrective justice. s it right. consistent with modern tfaw and values, and just to
deny recovery for very real damages such as the Toss of care. comfort, and companionship one
sufters when a foved on is kilted? In addition. the fatlure to compensate raises important issues

concerning tort law and deterrence.

If the faw under compensates, economic actors, when dectding what to do and how to do
it, face less than the total costs of their activities, This cconomie reality may. in turn, lead to
under deterrence and increased risk. I the maritime setting. the chimate of limutation is
exacerbated by the existence ot the 1851 Ship Owner’s Limitation of Liability Act, which allows
a ship owner o limit its Hability 1o the post-disaster vatue of a vessel, providing the events
occurred without the privity or knowledge of the ship owner. While punitive damages might

make up for the lack of deterrence in some arcas, the deterrent rofe of punitive damages in
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admiralty is less significant because of the rule that himits the recovery of punitive damages to

compensatory damages in maritime cases at a L1 ratio,

[will begin my analysis with a discussion of the feeal fact that loss of socicty damages
are not recoverable by the survivors of many who are killed in maritime disasters. In failing to
allow recovery of foss of society damages —damages for foss of care, comtort. or

companionship—maritime law is contrary to the rule prevailing in the majonty ol the states.

Td

Katherine b Stanton. The Borth of Human Lije, 85 N L Rev, 123, 130-31 (2009,
Consequently, maritime law ander compensates the surviving famihies of scamen and those
killed in high seas maritinie tort disasters. Congress has the chance and ability to change this
state of affairs by amending the relevant statutes, Sceond. [ will discuss the extension of the
seamen and high seas no foss of society recovery rules to other maritime cases, thereby turther
limiting potential overall Tability. Third, [will deseribe the anomalous high seas death rule that
pre-death pain and suffering damages are not recoverable ina maritime survival actions where
death occurs on the high scas. Fourth, [will bricily explain how under compensation can lead to
under deterrence and nercased risk. Next Dwill address the maritime doctrine of imitation of
lability and. finally, T will review the impact of maritime punitive damages rufes on risk and

deterrence.

I1. Loss of Society in Maritime Wrongful Death Cases—Seaman and the High Seas

Loss of socicty damages are not recoverable in Jones Act wrongiul death cases andior in
any case where death oceurs on the high seas. This harsh fegal reality is inconsistent with

modern American Jaw and under compensates Tor foss arising from maritime wrongiul death.
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The no recovery rule is also inconsistent with the more progressive recovery available in high

seas commercial aviation disasters,
A. Seamen

‘The analytical starting point in any industrial mavitinie tort case s to determine whether
aninjured or deccased person was a secaman because that status determines the legal rights of the
claimant. A scaman is a person who does the work o a vessel, MeDermatt International, Ine, v.
Wilanedler, 498 U.S. 337 (1991}, and who has an employment-related connection to a vessel
which is substantial in duration (more than 30% of one's work time is spent on a vessel or flect
of commonly owned or controlled vesselsy. Chandris, Inc. v, Larsis, 515 U8, 347 (19935), and
nature (the worker is exposed to the perils of the sea). Hearbor Tug and Barge Company v,
Papai, 320 ULS. S48 (1997). Maritime law treats a semi-submersible drilling rig as a vesscel
Marathon Pipe Line Co. v. Drilling Rig/Odessa, 761 F.2d 229,233 (3™ Cir. 1985). The
moveable drilling rig is a vessel because it is “capable of being used as a means of transportation
onwater.” 3 US.CAL S 30 Sreveart v Dutra Construction Companty, 343 US. 481 (2005). The
Deepwater Horizon was a moveable drilling rig and, therefore, under maritime law, it is a vessel.
Interestingly. a permanently attached drifling platform. as opposed to a semi-submersible drilling

rig. 18 not a vessel.

Assuming that the Deepwater Horlzon was a vessel, workers with a substantial
employment-refated conneetion to the Deepwater Horizon would be scamen. A scaman has
several possible claims against his or her employer: 1.) the right to recover maintenance and
cure: 2.) the right to recover injury caused by the unscaworthiness of the vessel on which he or

she served (a vessel is unscaworthy i1t presents an unreasonably unsale condition to the seamen
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on board): and 3.y a Jones Act. 46 LLS.CLAL § 30104 right to recover in negligence against his ot
S th

her employer. Frank L. Maraist & Thomas C. Gathgan, Ie. ddmirato in Nuishell, 194-99 (5

ed. 2005)

1. Jones Act Negligence

The Jones Act incorporates the provisions of the Federal Emplovers Liability Act
(FELA), 43 US.C.AD § 51 The Jones Act (through the FELA) provides certain survivors of
seaman killed as aresult of their employer™s neglizence with wrongful death and survival action
claims against the employer. Basieally, a wrongful death action s an action that compensates
certain heneficiaries tor the oss they suffer as a result of the death of the victim. The survival

action provides recovery for the damages that the decedent suffered betore his or her death.

Critically. what do the recoverable damages include and what do they not include ina
Jones Act negligence wrongtul death action?  The survivors can recover any loss of cconomic
support. any lost serviees, and other traditional types of pecuniary damages. The survivors
cenmmof recover toss of society damages. Thatis, they cannot recover for the loss of care,
comfort. or companionship caused by the death. Loss of society damages are. in essence. those

damages survivors suffer as a result of the fuct that the deccased is no fonger there to share the

joys of life with the them. The inability of the Jones Act scaman’s survivors to recover loss of

soctety damages in the negligence action does not result from the language of the Jones Act or
the FELA. Rather. it is the combination of a 1913 decision of the United States Supreme Court,
Michigan Central RR. Co. v, Freeland, 227 WS 39 (1913), which refused 1o recognize the right

Lo recover loss of society damages under the FELA (and which actually predated the passage of
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the Jones Act by seven years) and the result of the Court's reliance on that decision i Afifes v

Apex Marive, 495 US, 19 (1990,

One might arguably understand and appreciate the Freeland holding in an cra when the
law of wrongful death was still in its refative infancy: human fie spans were shorter, and given
the state of technology, industry, and faw, accidental death was a more common part of the
American landscape than itis today. However, to deny recovery of loss of socicty damages ina
wrongful death case today is out of the legal mainstream and is a throwback to a past era. A
spouse, child. parent. or sibling of a seaman killed m a maritime disaster suffers a very real loss

of society and the law should recognize it

Congress could casily remedy this state of affairs by amending 45 US.C.AL § 51 the
FELA wrongful death statute, to state that recovery by a named beneficiary in a wrongful death
action shall “include nonpecuniary damages for loss of care, comtort. and companionship.”™ That
amendment would bring the Jones Act and FELA much more into line with modern tort faw
regarding the recovery of damages in wrongful death cascs, as well as the cconomie, social, and

familial reahtics of today.

2. Unscaworthiness

Moving from the negligence claim for wronglul death 1o the unscaworthiness claim for
wrongful death. the general maritime law provides certain survivors with wrongful death and
survival actions against a vessel owner (or operator under many circumstances) if the scaman is
killed as a result of the vessel's unscaworthiness. 11 the death oceurs on the high scas. then

DOHSA 46 US.CAAL S 30302, governs the recoverable wrongtul death damages arising from

the vessel™s unscaworthiness. DOHSA Iimits recovery 1o “pecuniary loss.” 46 US.CAL S
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30303, Thus. the survivors of scamen killed as a result of a vessel’s unscaworthyy condition on
the high scas may not recover oss of society damages, Consequently. the spouse, parent, or
child who has no claim for pecuniary damages recovers nothing for the losses caused by the
death of a foved one and all of the issues raised concerning the incquity. incongruity, and
antiquated nature of that limitation on recovery discussed above i conjunction with the Jones
Actapply to DOHSA. One case worthy of note is Rux v, Repuhlic of Sudan. 495 ¥.Supp.2d 341

(E.D. Va. 2007), which chillingly presents the operation of DOHSA. There, 56 surviving family

members ol the 17 satlors killed in the terrorist bombing of the U.S.S. Cole sued the Republic of
Sudan under the Foreign Sovercign Immunities Act, 28 U.S.CAL § 1605¢a)(7) alleging that
Sudan was at fault for providing material assistance and support to Al Qacda. the group
responsible for the attack. The court held that DOMSA applied and because nonpecuniary

damagces were not recoverable, 22 family members, including parents and siblings recovered

nothing as a result of the deaths even though the court noted:

The court sympathizes greatly with plaintifls, who continue w suffer terribly years alier
their loved ones died. But the court is bound to follow the legal precedent before it
Congress makes the laws: courts merely interpret them. Whether to amend DOFSA o0
allow more liberal recovery i cases of death caused by terrorism on the high scas., as
Congress did in 2000 tor cases of commercial aviation accidents on the high scas, is a
guestion for Congress alone. Accordingly, plaintif!s' HED {intentional infliction of
emotional distress] and maritime wrongtul death claims are dismissed for failure to state

a claim ypon which relief can be granted.
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495 F.Supp.2d at S63. See also. Rux, 461 F.3d 461 (4" Cir. 2006), cert. denied, 127 8.Ct. 1325
{2007y Rux, 672 F.Supp.3d 726 (1. Va. 2009). Sce generally, Ross M. Diamond, Damage -

Unegual Recovery for Death on the High Seas, 45 Sept Trial 34 (2009,

Here, as in Rux, inaddition to the general and very substantial reasons to allow recovery
of loss of socicty damages in DOHSA cases. there is an additional analytical prong involving a
2000 amendment to DOHSA (referred to in the quote from Ruy above) that points to the need to
amend DOHSAL i response to several highly publicized commereial airline disasters, (KAL
007 and TWA 800y Congress amended DOHSA to provide for recovery of nonpecuniary
damages (loss of care. comtort, and companionship). 46 ULS.C AL § 30307(a), tor death resulting
from “a commercial aviation disaster occurring on the high scas beyond 12 noutical mites from
the shore of the United States.. but punitive damages are not recoverable™ 46 US.CAL S
30307(b). See generally. Stephen R Ginger and Will S, Skinner. DO/ISA s Commercial
Aviation Exception: How Muss Commercial Aviation Disasters influenced Congress on
Compensation for Deaths on the High Seas. 75 1 of Air Law & Comm. 137 (20107 (discussing
the fegistation and the jurisprudence). This amendment, which was made retroactive to the day
betore one of the relevant air disasters, brought DOHSA into the legal mainstream as fac as the
survivors of victims of commereial aviation disasters. But, while the survivors of the victims of
a commercial aviation disaster on the high scas may now recover nonpecuniary damages the
survivors of anyone else killed on the high scas Gncluding for nstance someone killed ona
cruisc ship or on a semi-submersible floating rig or even a helicopter) may not. 1t strains reason
to come up with a meaningtul. ratonal principle to justity the ditferential treatment, other than

the very real social and political turmoil that followed the high profile tragic air disasters. The
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disaster of the Deepwater Hortzon s, of course, a similarly tragic event, which presents an

opportunity to bring the faw mto some logical, sensible. compassionate synunctry.

To add another relevant point to the analysis, OPA 90, 33 U.S.C.AL § 2701 ot seq.. allows
victims of ol spills to recover various damages, including removal costs. § 2702(b) 1) damage
to real or personal property. § 2702¢(b ) 23 B): damage to natural resources used for subsistence.
§ 2702(b) 2 C); and cconomic duamages beecause of damage to property or natural resources

cven if the claimant does not own the property. § 2702(b ) 23(E). These rights o recover

damages assure compensation o persons injurcd in various ways by an oil spill.

But, eritically, OPA 90 does not apply to personal injury or wrongtul death elaims. See
generally, Gabrick v. Lawren Maritime (America), Ine 623 F Supp.2d 741 (E.D. La. 2000 OPA
does not cover bodily injury claims damage). Consequently, the survivors of the scaman (or
others) killed on the high seas as a result of neghgence or unscaworthiness do not recover for
loss of socicty while the persons whose property was damaged or who lost profits do recover.
This is not to say that recovery tor damaged property or lost profits is not appropriate, it is
merely to point out that currently recovery of cconomic loss is more readily avatlable than

recovery tor loss of a toved one.

I have noted above how a possible amendment to the FELA would deal with the
scaman’s negligence claim: DOHSA could also be amended 1o delete the word “pecuniary”
betore “oss™ in 46 U.S.CLALS 30303 and to add the language, “including nonpecuniary
damages for loss of care. comfort, and companionship™ after “loss.”™ This is basically the

fanguage that was originally included but taken out of the proposced Cruise Vessel Sceeurity and

10
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Safety Act of 2008, S.32040 110th Cong. (2008): Cruise Vessel Sceurity and Safety Act of 2008,

LR 6408, 110th Cong. (2008).

I Seaman’s Survivors Wrongful Death Claims Against Third-Parties and Non-Seaman

Wrongful Death Claims

The beneficiaries of a scaman kitled on the high seas may have claims not only against
the vessel but may also have general maritime tort claims against other parties such as
manutacturers, contractors, or others. Likewise, the survivors of non-scamen tortiously killed on
the high seas may have maritme wrongtul death claims. But by definition. if death rosults then

DOVSA applics and nonpecuniary damages would not be recoverable.

As noted, if workers, who are not scaman, are killed as a result of a maritime disaster on
the high seas. DOHSA would also govern their survivors” recovery which would be limited o
pecuniary damages, as currently defined. The amendments to DOHSAL proposed above, making
nonpecuniary damages and pre-death pain and suftering damages recoverable, would apply to
those claimants as well. Concomitantly. i the death oceurs in territorial waters, nonpecuniary
damages would scem to more likely be recoverable, Sea-Land Services, [nc. v, Gaudet, 414 US.
373 (1974 allowing the survivors of an FHWOA worker killed in territorial waters 1o recover
loss of society). Sec atso, Yamaha Motor Corp. v, Calhoun, 516 U.S. 199 (1995)(allowing the
survivors of a non-scatarer killed in territorial waters o rely on state law to seck recovery of loss
of socicty damages). Thus where one dies may be more relevant to recovery than other eritical

circurstances, such as the injury to the relevant survivors.

i a worker is killed on a stationary drilling platforn located over the high seas. as

opposed o being kitled on a semisubmersible mobile rig, state law would govern his or her tort

11
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recovery rights against third persons and state taw very probably would mean survivors could
recover loss of society and pre-death pain and suffering damages from third persons. This is
hecause the Outer Continental Shelt Lands Act, 43 ULS.C.AL S (a)(2)(A). adopts the Taws of cach
adjacent state as the governing faw on OCS platforms, which are treated as islands in an upland
state (recall that platforms, unlike vigs, are not vessels). See generully, Frank Lo Maraist &
Thomas C. Galligan, Ir.. ddmiradty ina Nutsheil, 323227 (3% od. 2008): dllesman v. Omni Encrav
Services Corp. 380 F.3d 280 (5™ Cir. 2000). Thus the measure of recovery in a fatal injury
action on an off-shore otl or gas production facility {a vig or platform) would depend upon
whether the relevant vehicle was a platform or a rig. even though the job that e kitled worker
was doing and the cause of the death was exactly the same. The pointis that the potential

recovery would itllogically and unfairly depend upon happenstance not substance.
IV, Expanded Under Compensation

As noted above, the fact that the survivors of scamen and anyone kitled on the high scas
cannot recover for oss of society damages under compensates and is inconsistent with the
current majority rule in America: however, some courts have actually extended the scope of the
Jones Act and DOHSA no recovery rules beyvond their express reach and have applied them to
limit or deny recovery in other maritime contests. In Moragne v, States Marine Lines, Inc., 389
LS, 375 (1970). the United States Suprame Court ereated a general maritime law action for
wrongful death that {iHled some of the gaps in maritime wronglul death faw and to provide
recovery beyvond the factual sitwations which DOHSA and the Jones Act did not cover. Then in,
Sca-Land Services, Ineo v, Gandet, 414 US 373 (1974) the Court held that the Voragne claim
allowed the survivors of an LHWCA worker kitted in territorial waters to recover loss of socicty
damages. [nso holding, the Court’s decision was consistent with the modern American majority

12
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rule altowing recovery of {oss of society in wrongtul death cases. Thereafter. the Court, in
American Fxport Lines, Inc. v, Alvez, 446 ULS. 274 (1980). held that the spouse of an injured
long shore worker could recover loss of society/loss of consortium in a case where the worker

was injured but not killed.

However, two vears betore A/vez, the Court began a trend of liability Himiting decisions
ostensibly based on Congressional intent. In Mohil Qil Carporation v. Higginbothan. 436 U.S.
618 (1978). the Court refused to allow the survivors of someonc killed on the high scas to rely
upon the Moragne claim o recover loss of socicty damages because those damages were not
recoverable under DOHSAL The Couwrt decided that because Congress had spoken to the subject
in DOHSA (Limiting recovery to punitive damages). the Court was not free to supplement the
recovery through the general maritime faw. The trend to extend hability limitation was on.
Therealier, in Offshore Logistics. Ine. v, Tallentive, 477 1S, 207 (1986). the Court vefused to

allow the plaintiffs in a high scas death case to “borrow™ state faw to supplement DOHSA

recovery. The fimitation trend continued.

Then. in Miles v. Apex Muarine Corporation, 498 U.S. 19 (1990), the Court considered a
casc involving a scaman killed in rerritorial waters. There, a scaman was brutally murdered by a
belticose fellow crew member, who repeatedly stabbed the decedent. The decedent’s mother
sued the employer alleging, among other things. a Jones Act neghgence wrongtul death claim
and a Moragne general maritime law wrongful action claim arising out of an unscaworthy
condition of the vessel (the presence of the bellicose scaman). In a somewhat surprising
decision, the Court refused to allow the mother to recover her loss of society damages on the
unscaworthiness general maritime law wronglul death claim. The Court reasoned that when

Congress enacted the Jones Actin 1920 and incorporated the FELAL it must have been aware of
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the Freeland decision holding that the FELA did not authorize wrongtul death recovery for foss
of society damages and so Congress must have incorporated that holding in the Jones Act as
judicial maloss.” [ at 320 The Mifes Court then reasoned that since Congress supposedly did
not intend to allow recovery for loss of society damages ina Jones Act based wronglul death
claim for negligence, such damages were not available in a general maritime law
(Moragne/Gaudery wrongful death action based on unscaworthiness. This was because. the
Court said: It would be inconsistent with our place in the constitutional scheme were we to
sanction more expansive remedies in a judicially created cause of action in which liability is
without fault funscaworthiness| than Congress has allowed in cases of death resulting from
negligence.” fed at 32-33. Sce gonerally, David W. Robertson, Punitive Damages in ULS.
Muritime Lave: Miles, Baker. and Townsend . 70 Lac Lo Rev, 403 (2010). The Mifes decision
was, of course, arguably inconsistent with the spirit, if not the holding. of Geuuler and Moragne.
and scholars have eriticized #. See Hon, John R Brown. Admiralne Judees: Flotsan on the Sea
of Maritine Law?, 2401 Mar, L. & Con 249 (1993 ) Robert Foree, The Curse of Miles v cdpey
Marine Corp.: The Mischicf of Secking “Uniformine ™ and " Legislative Intent ™ in Maritine
Personal Injury Cuses, 35 La. Lo Rev, 745 (1995). Morcover the Supreme Court has twice
refused 1o extend the holding of Miles. Addantic Sounding Co., Incov, Forvnsend, 129 501 2561

eing wiltful failure o pay

(2009)(recognizing right Lo recover punitive damages in case alle
maintenance and cure), Yamaha Motor Corp. v Calhoun, 316 LS, 199 (1995 )(alowing the
survivors of a non-scatarer kitled in territorial waters to rely on state faw to seek recovery of oss
of socicty damages).

However. despite the scholarty criticism and the Courts failure to extend the holding of

Miles, some lower courts have relied upon Miles, Tallentive. and Hligginhotham 1o hmit recovery

14
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of nonpecuniary damages in maritime cases that do not fall under their holdings. For instance, in
Scarbarongh v. Clomco Industrics. 391 F 3d 660 (3™ Cir. 2004). the fifth cireuit said that loss of
society damages were not recoverable inany wrongtul death action mvolving a seaman. cven
when the claim was against a thivd party, who was sor the decedent seaman’s employer or the
awner of the vessel on which he or she was killed. In Dovie v Graske, 379 F 3d 898 (8" Cir.
2009) boat passenger and spousc brought action i admiralty for personal injuries and loss of
consortinm damages sustained in boating accident off the coast of Grand Cayman Island when
steering linkage disengaged). the court held that general maritime faw did not atlow loss of’
consortium recovery for the spouse of a non-scafarer (non-scaman/non-longshore worker)
injured, as opposed to killed, on the high seas. See also, Chan v. Sociery Expeditions. [nc., 39
Foad 1398 (9 Cir. 1994y And. in Tucker v, Fearn, 333 F.3d 1216 (1™ Cir, 2003). the court.
again relying upon Afifes held that the father ot a minor killed 1n a sailboat accident in Alabama
territorial waters could not recover loss of soctety damages under the general maritime law. In
Guevara v, Maritine Overseas Corp., 39 F.3d 1496 (5"1 Cir. 1995), the court relied on Miles 1o
deny recovery of punitive damages in a case involving the alleged arbirary failure to pay
maintenance and cure. Of course the Supreme Court abrogated the holding of Guevera n

Atlantic Sounding Co., Ine. v, Tovensend, 129 S.Ct 2561 (2009 (allowing punitive damages).

Ot course all courts have not extended Miles beyond its holding. See, Kahumoki v, Titan
Maritime, LLC 486 F Supp.2d 1144 (D Hawat'i 2007)(law entitles LHWCA worker to recover
punitive damages in maritime tort case): Clark vo & M Rraft, [nc, 2007 WEH 120136 (S.D.
Ohio 2007)loss of consortium recovery claim available for scaman’s spouse and son against
third party): in re Consolidated Coal Co., 228 F.Supp.2d 764 (N.D.W . Va, 20013 jloss of

consortium recovery claim available for scaman’s spouse against third partyy: Rebardi v,

15
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Crewhoats, Inc., 906 S0.2d 4535 (La. App. 1™ Cir. 20035)(punitive damages available). The fact
that some courts have not extended Mifes beyvond its holding and some have done so results in
inconsistency. But more importantly. the fact that courts have extended Mifes increasces the
number of cases in which the taw fails to recognize the reality of injury and loss and in so doing
cither tails ro compensate for that loss at all or. at best. under compensates. The extension of
limited liability and under compensation expands the general climate of limited lability in
maritime tort cases and hence maritime disasters. The extensions increase the possibility of
under deterrence and the potential for inercased inetticiont risk. Amending the Jones Act
(actually the FELA)Y and DOHSA. as suggested about to allow recovery For loss of care. comiort,
and companionship would sofve the problem because the amendments would do away with the

language upon which courts have relied to limit recovery and increase risk.

V. Survival Action Pre-Death Pain and Pain and Suffering

Additionally, shifting from the wronglul death claim to the survival action claim. the
Supreme Court in a case that did not involve a seaman has refused to allow recovery ot pre-death
pain and suffering as part ol a survival action clainy if death oceurs on the high seas. Dooley v
Korean Air Lines Co, Lid o324 ULS. 116 (1998). The taw does allow the Jones Act scaman’s
survivors to recover for pre-death pain and suffering. See. David W. Robertson & Michact F.
Sturley. Recent Developments in Admiradiy and Mearitime L at the National Level and in the
Fifth and Eleventh Circuits, 32 Tul Mar, L1493 (2008). Thus Dooley docs not apply to those
scaman claims but in any case covered by Doolev. tnvolving a death caused by events on the
high seas, no matter how much the decedent may have sutfered betore his or her death. those

damages arc not recoverable.

16
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To remedy this situation, Congress could amend the Taw o not only make loss of society
damages recoverable, as suggested above, but also to make pre-death pain and suffering
available in maritime survival actions. Congress could accomplish that by adding the tollowing
language at the end of 46 US.CLAL § 30303: ~The individuals for whose benelit the action is

brought may also recover damages for pre-death pain and sutfering.” This is precisely the

language that was orginally included but taken out of the proposed Cruise Vessel Seeurity and

Safety Act of 200808, 3204, 110th Cong. (2008): Cruise Vessel Security and Safety Act of 2008,

HOR. 6408, 110th Cong. (2008).

VI. Under Compensation Leads to Under Deterrence and Increased Risk

Critically. in terms of the subject of this hearing, risk and corporate responsibility, i1 the
law under compensates, it willl by definition, under deter which will lead 1o lower than optimal

mvestiments in safety. Lower investments in safety and accident avoidance can lead to increased

risk. This is true because when deciding what o do and how to do it the rational cconomic actor

will consider the costs of its activities. To the extent that a person does not have 1o pay a cost, 1t
1s much fess likely to take that unpaid cost into account when deciding what to do and how to do
it As Judge Guido Calabrest so ably noted many vears ago in The Costs of Accidents: A Legal

and Economic Analysis (1970). one of the costs cconomic actors must consider is the costs of

accidents. The costs of accidents are just as real and important as the costs of goods, the costs of

raw materials. and the costs of labor. The eritical importance of encouraging actors to take
account of accident costs 1s also at the heart of Judge Richard Posner’s important law and
ceononties scholarship and jurisprudence on negligence. See, ¢, Richard AL Posner, o Theory
of Negligence, oot Legal Stud. 29 (1972). This truism about taking account of accident costs
is also the crux of Judge Learned Hand's famous neglizence formuda that provides that one is

17
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negligent if the burden or cost of avoiding a loss ts less than the probability ot the loss occurring
times the anticipated magnitude (or value) of the loss if the toss arises and the actor fails to incur
the burden. 1e.. the costs of accident avoidance. Put algebraically as Judge Hand himself did,
one is neghigent it B < P x L and the actor does not avoid the toss by making the investment in
safety. Interestingly Judge Hand originally articulated his famous and influential neghigence
formula in a maritime tort case. United Stares vo Carvoll Tovwing Co., 139 F 2d 169, 173 (2d Cir.

1947).

Ha person does not take account of the costs of aceidents when deciding what to do and
how to do it he or she will under invest in safety, Of course, compensatory damages are based
in corrective justice and are designed to make the plaintift whole—to put hiny or her in the
position he or she would have been in it the wrong had never occurred. Professor Douglas
Laycock has called it the “plantiffs rightfud positon.™ Douglas Laycock, Modern American
Remedios 14 (1985), However, compensatory damages also play another role in the regulation
of American tort law because tort faw not only compensates. it also deters unsafe conduct. And
compensatory damages play a eritical vole in deterrence. Damages in tort cases force people o
consider the costs of accidents when making decisions about engaging in risk. Morcover. as |

have written:

In addition to forcing actors 1o pay sonie accident costs, compensation performs a second
cfficiency related function. The tort system operates as a data bank providing actors
aceess o information on the number of accidents that do oceur, the damages that accident
victims sutifer, and the doltar value of those damages In this regard the “fault”™ system
facilitates actors' ex ante | beforchand] caleulations by providing them with the data they
need to caleulate the value of the damages that their activities impose on others. Given a

18
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large number of similarly situated actors, ever time damages paid might be expected to
somewhat equal the actual value ex ante of an activity's accident costs ... But in order for
our current svstem to operate most effectively. some real refationship must exist between
the acaident costs society wants the actor w consider betorchand and the damages we
force the actor to pay atter the fact. The damages we award to compensate plaintfts in
personal injury cases and the categories of accident costs we want actors to consider ex
ante should highly correlate, 1Factual damages awarded in tort suits do not reflect the

cosls we want actors to consider ex ante, but the system relies upon those actual awards

as a “definition™ of accident costs, then the system will not opumally deter. I the
damages awarded in tort suits are less than the total costs we want actors o discount ex
ante, we are encouraging people to consider tess than all of the costs of that activity and

to overengage in it Likewise, 1 we overcompensate accident vietims we are encouraging

actors to underengage in the activity.

Thomas C. Galligan, Jv., dwgmented JDwards: The Efficient Evolution of Punitive Damages, 51

La. L. Rev, 3023229 (199 (tootnotes omitted).

To reirerate, to the extent tort faw does not adequately compensate. it under deters and
contributes to a more dangerous world than people have a right to expect. And. in the maritime
setting the law under compensates because it does not compensate for foss of society in seaman
and high sea death cases (other than commereial aviation disasters) and because courts have
extended those no recovery rules 1o other maritime contexts. Of course marttime disasters and
oil spills can cause more harm than ijury and death. They cause damage o the environment and
that damage o the environment devastates litestyle, cultre, and global well-being. [t harms

cveryonce.
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Morcover. there is evidence thal environmental disasters can have devastating mental
health eftects. See. Briof Amici Curiae of Sociologists, Psvchologisis, and Law and Economic
Scholars in Support of Respondents in Iixxon Shipping Co. v, Baker, 128 S.CL 26035 (2008) No.
07-219y ar & [n natural disasters the effects typically subside within two vears, i, (citing
Catalina M. Arata et al.. Coping with Technological Disaster- An Application of the
Conservation of Resources Model to the xxen Valdez O Spill, 13 1. Traumatic Stress 23, 24
(200011, But. technological disasters vesulting from breakdowns by humans “consistently have
social, cultural and psychological elteets that are both more severe and tonger-lasting.™ Bricf
Amici Curiae of Sociologists, Psvehologists, and Lavw and Economic Scholars, supra at 8
(citations omitted). The effeets are particutarly acute where the disaster impacis rencwable
resource communities hike fisheries. fo at 9. These effects manilested themselves in the Prince
Witliam Sound community in the wake of the Exxon Valdez spitl in: chronic feclings of
helplessness, betrayal. and anger: high rates of anxicty. depression. and post-traumatic stress:
increased health care demands: increased erime rates: and more. 7l at 13-18, These injuries
were very real and absent some compensation or device to foree actors to consider them when
dectding what to do and how to do it. they will not be foreed to do so. tending towards under

deterrence and increased risk.

While OPA 90 provides Hability for removal costs, property damage. ceconomic loss. and
more, it does not cure the problem of under compensation and under deterrence in maritime
personal injury and wrongful death cases because it does not apply to maritime personal injury
and wrongful death cases. The under compensation resulting from the current state of maritime
personal mjury and wrongful death law and the serious emotional harm that can result from a

maritime, environmental disaster is not only unfaiv and inconsistent but it will potentially lead
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increased risk. These cconomic realities are exacerbated in the maritime setting by the existence

of the 1851 Ship Owner’s Limitation of Liability Act.
VII. Limitation of Liability

The Limitation of Liability Act. 46 U.S.CLAL§ 30501 et seq.. applics to these events
Originally passed i 1831 to encourage imvestment in maritime shipping and commercee, the
limitation act altows a vessel owner (and some others) to fumit its hability to the post-voyage
value of the vessel it the habihity is incurred without the privity or knowledge of the owner. 46
US.CAL$8 30505y, (b, and 30306{(¢). And. the owner is entitled to retain any hull msurance.
One may justifiably wonder whether an act passed at a time before the modern development of
the corporate form (and other liability limiting devices) and the evolution of bankruptey taw is
stifl salient: however, limitation is still extant as a matter of maritime law. The vessel owner
creates a fund equal to the post-accident value of the ship (not including the hull insurance). The
claimants then share the fund in proportion to the value of their claims. Personal injury and
wrongful death claimants share with other claimants but if the vessel is a scagoing vesseland the
fund 1s not adequate to provide the personal injury and wrongtul death claimants with recovery
cqual to S420 times the gross tonnage of the vessel, the owner must provide the ditference. up o

S420 per ton but no more. 46 U.S.C.A. § 30506 (b).

OPA 90 has its own hability hmitation scheme and the applicable limit in this matter
scems to be S75.000.000. While the Supreme Court has not considered the matter. fower federal

courts have held that the OPA 90 supersedes the Himitation act on OPA 90 clamms. Sce, e

N

Complaint of Metlife Capital Corp., 132 F.3d 818 (1 Cir. 1997): fi2 re Southern Serap Material

21
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Co., LEC, 341 F.3d 384,593 (3% Cir. 2008) (dictay, Gabrick v, Lawren Maritime (America). e,

623 F.Supp.2d 741 (E.D. La. 2009).

But, as noted., OPA 90 docs not apply to personal injury or wronglul death. Thus the
Limiration of Liability Act is applicable in o maritime disaster to allow o vessel owner to limitits
Hability for personal injury and wrongful death claims, Clearly. this habitity Himiting deviee can
fead to drastic under compensation to the victims of maritime disasters. Repealing the
Limitation of Liability Act would. of course. cure the problem of under compensation and under
deterrence in general. Making it mapplicable to personal injury and wrongful death claims

would at least climinate the problems in those arcas.

VI Maritime Punitive Damages

The under compensation and under deterrence resulting from the dated. inconsistent no
recovery rules deseribed above and the Limitation of Liability Act might be alleviated by the
availability of punitive damages: however the TS Supreme Court in Exvon Shipping Co. v
Baker, 128 S.CL 2605 (200K). held that punitive damages in most maritime cases are limited to
or capped by a 1:1 ratio between the punitive damages awarded and the compensatory damages

awarded.

Punitive damages are damages in addition to compensation which are designed to punish
and deter. They are only awarded where the plaitift has proven fault: compensatory damages
arc awarded: ard the plaimtiff proves that the defendant’s conduct was worse than neghigence:

e, it was intentional. willful, wanton, ov reekless,

But how could punitive damages potentially alleviate the under deterrence caused by

under compensatory damage awards?
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It is common ground among legal scholars and cconomists that inefficient behavior will
not be deterred unless actors are forced to miernalize all of the costs assocuated with their
activities. Although adequate deterrence may generally be achieved through an award ot
compensatory damages. an award of punitive damages may be necessary to achieve
complete deterrence in cases in which compensatory damages fail to fully account for the

costs of a tortfeasor™s actions.
Bricf Amici Curiue of Sociologists, Psvohalogists, and Law and Econonic Scholars, supraat 2,
! & o 1

The United States Supreme Court has twice in the Jast two and one halt years held that
punitive damages are recoverable under general maritime law. See, e.g. Atlantic Sounding Co.,
Inc. v, Townsend, 129 S.Cr 2561 (2009); £xvon Shipping Co. v. Baker, 128 S.Ct 2605 (2008).
After these two decistons punitive damages are arguably are available in scaman related cases
given the holding in Towasend that a scaman may recover punitive damages under the general
maritime taw arising out of the arbitrary and willful failure to pay maintenance and cure. But
punitive damages have not been traditionally recoverable in DOHSA cases. The matter will now
be the subject of future argument and Hitigation. Notably, however, the potential absence of
punitive damages in cases mvolving deaths for which no loss of socicty and/or no recovery of
pre-death pain and suffering are available may inadequately deter those who engage in activities
that may cause injury or loss of life because it can result in an yndervaluing of human life and
the tragic ramifications when itis fost. See, Thomas C. Galligan, fr. Augmented Awards: The

Efficient Evolution of Punitive Damages, 51 La. L. Rev. 3 (1990}

Additionally, cven if available. the Court in Fxxon Shipping Co. v. Baker. limited the

amount ol punitive damages recoverable in maritime cases toa b ratio between the punitive

10:06 Nov 02,2010 Jkt 061745 PO 00000 Frm 00096 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\61745.TXT SJUD1

PsN: CMORC

61745.056



VerDate Nov 24 2008

93

damages awarded and the compensatory damages awarded. Justice Stevens was among the
dissenters and of one of the reasons for his disagreement with the majority was that maritime law

was under compensatory.

The majority noted that studies did not indicate a "marked inercase”™ m the frequency of
punitive damages over recent years.  fol at 26240 [t also noted that the doltars awarded had not
grown over time in real terms, /dl And the Court potnted out that the mean ratio of punitive
damages to compensatory damages in the cases studied was less than one to one. /d But the
Court was apparently concerned with the potential unpredictable spread between high and low
punitive awards and it was that concern which prompied the decision to generally Himit the ratio
of punitives to compensatorics to bl /o at 26230 Critically. the Count pointed out that the case
betore it involved conduct which was worse than negligence but not malicious. /o at 2631, 1t
also noted that the activity was “profitless™ to the tortfeasor, o/, The decision and the ratios
should arguably notapply to cases involving higher levels of blameworthiness or “strategic

financial wrongdoing.™ fd. n.24.

Whatever one might argue about cascs to which the Fyxon Shipping Co. v, Baker 111
ratio should not applv. [believe that most lower court judges sitting in admiralty cases would
apply the ratio to maritime cases they decide due 1o a concern about being overruled. The ratio
cap then deprives a judge or jury of the traditionally available ability 1o @ilor a punitive award,
within Constitutional due process Hmits, see BATH of North Amervica v, Gore, 517 U.S. 559
(1996}, to the particular tacts of the case. including the level of blameworthiness, the harm
suffered. the harm threatened. the profitability ot the activity, and other refevant factors. Indeed
one wonders 1 the 111 ratio aspect of Exvon Shipping Coo v Baker would have been decided the

same way i another maritime environmental disaster had oceurred belore the decision,

24
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Senator Whitchouse's proposed bill, S. 3345, would restore the traditional ability to tailor

a pumitive award to the facts of the case by providing: ™| Hn a civil action for damages avising out
of a maritime tott, punitive damages may be assessed without reterence to the amount of
compensatory damages assessed i the action.™ The eftect of the proposed amendment would be

to ercase the deterrent impact of punitive damage awards In maritime cases.

Morcover. it should be noted that at common law any fines paid by the wrongdoer are
taken into account in order o avoid any over punishment or over deterrence. Thus the increase
1 OCSLA fines proposed in Senator Whitchouse™s bill S, 3346, would actually have the effeet
of potentially reducing any punitive awards in civil suits: at feast those penalties would be taken

into account in deciding the proper punitive award.

While the Supreme Court has never considered the issue, several courts have held that
punitive damages are not available under OPA 90, See. e.o., South Port Murine LLC v, Gulf Qil
Ltdd . 234 F3d 38 (P Cir. 2000%: Clausen v, AV NEW CARISSA, 171 F.Supp.2d 1127 (D. Ore.
2001y, See the discussion in: Wright, Roy, Stephens, and Colomb. BP Deepvater Horizon Gulf
of Mexico Oil Pollution Disaster, Preliminary Analvsis: Law, Damages, and Procedure May
2010 (Available from Louisiana State Bar Association and the authors). The cited decisions say
that OPA 90 preempts maritime law and therefore punitive damages are not available in a case
mvolving maritime faw and OPA 90. Interestingly. OPA 90 actually provides that it does not
affect admiralty or maritime taw, 33 US.CAL § 2751 {e). Morcover. OPA 90 docs wot provide
that punitive damages are nof recoverabler it is merely silent on the subject. And both South Port
Varine LLC v, Gulf Oif Led, 234 F3d 38 (T Cir. 2000 and Clansen v M NEW CARISSA.
P78 F.Supp.2d TE27 (D, Ore. 2001) were decided betore the Supreme Courts affirmation of the

right to recover punitive damages in Townsend and Exvon. Indeed in Exvon, the Court relused o
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find that the Clean Water Act, 33 ULS.C ALY 1321 ¢r veq.. which was silent on the subject of
punitive damages. precluded the recovery of punitive damages under maritime law, Finallv, OPA
90 does notl. as noted. apply to personal injury and wronglul death claims. Consequently. any
preemptive atteet OPA 90 might have on punitive damages in personal injury and wrongtul

death cases would seem 1o be hmited.

IX. Conclusion

Recovery in maritine tort cases is under compensatory. The fatlure o allow recovery of
foss of socicty damages in scaman and high seas maritime wrongful death cases (other than
commerctal aviations disasters) is unjust. dated. inconsistent, and out ot alignment with cucrent
values, The rules not only fait to compensate but they arguably fead to under deterrence and
increased risk because cconomic actors do not have to take those risks into account in deciding
what to do and how to do it. The extension of those rules bevond the contexts m which they
arosc exacerbates the problems and extends the climate of Hability limitation. This risky state of
atfairs iy aggravated by the 1851 Ship OGwner's Limitation of Liability Act and the potential
positive effeet of punitive damages s Himited by the 121 punitive damages to compensatory
damages rude of Lxvon Shipping Co. v, Baker.  Amendment and retorny is both possible and
neeessary. The tragedy in the Gulf of Mexico provides a sad but necessary opportunity for our

nation to reconsider and improve our faw i the aftermath of this disaster.
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POLITICO

A built-in incentive for oil spills

Ackag

The Deepwater Horizon oil spill is tikely the worst in U.S. history from both the
environmental and the economic perspectives — and it is still not contained.

While the federal government, BP and others try to cope with this unfolding disaster, it is
not too soon to consider how economic incentives may have contributed to it — and make
the chances of future spills unacceptably high.

Existing law creates incentives for spills.

In the wake of the Exxon Valdez spill, the 1990 Oil Pollution Act capped firms' liability for
economic damages from oil spills at $75 million. not adjusted for inflation and in addition to
all removal costs.

Any economic damages beyond that amount are covered by a government-funded Oil
Spill Liability Trust Fund, which has a per-incident spending cap of $1 billion for
expeditious oil removal and uncompensated damages.

The rub here is that the $75 million cap on liabilities for economic damages now protects
oil companies from full responsibility for damages.

This misalignment of incentives is a classic case of moral hazard. Firms or people behave
differently when they are protected from risk.

Consider that oil companies make decisions about where to drill and which safety
equipment to use, based on benefit-cost analyses of the impact on their bottom line. For
example, in choosing a location, oil companies assess whether the expected value of the
oil exceeds the costs.

These costs include equipment used and wages paid employees. But they also include
the expected payouts for potential spill damages 1o shorelines, local economies and the
environment.

So the cap inevitably distorts the way companies evaluate their risk. Locations where
damages from a spill may be costly — for example, places near coasts or in sensitive
environmental areas — seem more attractive for drilling with the cap than if firms actually
were responsible for all damages.

The cap effectively subsidizes drilling in the very locations where the damages from spills
would be the greatest.

Further in all drilling locations, it reduces the incentives for investing in the best safety
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equipment or using the safest, but time-consuming, methods.

While an estimated 500,000 to 800,000 gallons of oil are pouring into the Gulf each day,
the jury is still out on the spill's fotal economic damage.

If the "top kill" approach had stopped the spill, one Wall Street analyst estimated that the
economic damages would have been approximately $8 billion. This is more than 100
times the cap. Now, with top kill's failure, even this estimate may be too low.

Without the distortions created by the cap. it is unclear whether BP and its partners ever
would have drilled at the Deepwater Horizon location. it seems possible, though. that they
would have been far more careful in inspecting the blow-out preventers and other
emergency units {o provide a greater safety net against their own Hability.

As Congress and the administration consider how to prevent future spills, there is much
talk about creating more rigorous standards and certification processes for drilling
equipment.

There also appears to be a strong case for reforming the Minerals Management Service to
provide independent inspections.

But there is a clearer way to exert pressure on the industry so it will provide better
safeguards against oil spills.

A critical aspect of any package of reforms should be the elimination of the liability cap or,
at a minimum, greatly increasing it. Then real market forces would guide oil companies’
investment decisions — including a consideration of oll spill costs.

We are bound to hear that lifting the liability cap will mean higher prices for consumers.
Indeed, this is one reason given for the Senate's failure to pass legislation to raise the cap
cver the past few weeks. The answer to this charge is simple: In the massive giobal
market for petroleum, lifting the cap will only have a small, likely imperceptible, impact on
gasoline prices.

What lifting the liability cap could do, however, is shift U.S. drilling to safer places. It would
certainly serve as an incentive for firms to take precautions against future spills.

Though we should have done so soconer, that is clearly a risk worth taking now.

Michael Greenstone is the 3M professor of environmental economics at the
Massachusetts Institute of Technology and the director of The Hamilton Project at the
Brookings Institution. The opinions here are Greenstone's, and do not represent the views
of MIT, The Hamilton Project or the Brookings Institution.

© 2010 Capitol News Company, LLC
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CHRISTOPHER K. JONES

BROTHER OF GORDON LEWIS JONES,
WHO DIED ABOARD THE DEEPWATER HORIZON

HEARING BEFORE THE SENATE COMMITTEE ON
JUDICIARY: “THE RISKY BUSINESS OF BIG OIL:
HAVE RECENT COURT DECISIONS AND LIABILITY
CAPS ENCOURAGE IRRESPONSIBLE BEHAVIOR?”

HEARING DATE AND TIME-JUNE 8, 2010 AT 10:00 A.M.
DIRKSEN SENATE OFFICE BUILDING-ROOM 226
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Testimony Before the Senate Commitiee on Judiciary
United States Senate
June 8, 2010

Damage Caused by Transocean Deepwater Horizon
Explosion — A Brother's Statement

Christopher K. Jones

Chairman Leahy, Ranking Member Scssions, and other members of the
Committee, Thank you for the opportunity to appear before youtoday to tell you
how this disaster has affcected the lives of my fanuly and the lives of the many

other families impacted by this tragedy.

My name is Chris Jones. Seated behind me is my father, Keith Jones. Gordon
is my only brother. Gordon 1s survived by his wife, Michelle, and two sons,
Stafford and Max. Stafford is 2 and Max was born three weeks ago. Gordon
is also survived by a mother, sister, in-laws and other family members, and
many {riends who miss him very much. Words cannot describe what Gordon
meant to this family. And 1 hope this statement will give you a better
understanding of the anguish experienced by all of us and the struggles and
heartache we can expect in the future.

[ appear before you as a representative of only one family affected by this
accident. Unfortunately, there are many more. At a recent memorial event for

the eleven men who died aboard the Deepwater Horizon 1 spoke with some of

the other family members. We stood together during a service no one should
ever have to experience. Although we never met before this disaster, I want
those other family members to know that we grieve for them and are committed
to telling our story so we can try and correct the inequities in the faw and so no
one else will find themselves in this situation in the future.

Of course, you are aware that Gordon died aboard the Transocean Decpwater
Horizon oil drilling rig. He was employed by M-I Swaco, a contractor for BP
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hired to provide mud engincering services aboard the ng.  He had worked
aboard that rig for the past two years and was excelling in his profession. As
many rig workers do, Gordon cxpected to spend his time on the rig, gain
experience and continue to advance with his company. Ile never got that
opportunity.

As an example of Gordon’s thoughtfulness and good nature, I want to tell you
about how he found himself at the immediate location of the explosions that
fatetul night. Although his shift did not start until later in the night, Gordon
relieved a fellow mud engineer before his shift was up. He relieved him carly
so the mud engincer could head to bed. A few days after the accident, that mud
engineer drove to Michelle’s house to make sure she told Stafford and Max their
father saved his life.

[Show Picture No. 1]

This is a picture of the fort Gordon built. with Stafford’s help, for Stafford and
Max. Itsits in the middle of the backyard of their home. Although you may not
be able to tell, it is not finished. Gordon planned to finish it when he returned
home. He will never get that chance. Certainly, others will step in to make sure
it is finished and try to fill the tremendous void left by Gordon’s death. But this
is yet another example of an incomplete life and what has been fost. Tam at
least comforted that it will be tinished, and Stafford and Max will enjoy it for
vears to come and know their father built it for them.

[Show Picture No. 2]

The next picture is taken shortly after Maxs birth. Notably absent is Gordon,
whose presence in the delivery room was limited to a single family photograph.

[Show Picture No. 3]
Lastly. [ show you possibly the last picture taken of Gordon before his death.

It is taken just alter Gordon gave Stafford his first golf lesson, an experience
Gordon thoroughly enjoyed. You can see the joy in their faces. Tam saddened

12
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that neither will experience this same joy again.

[ want to take this opportunity to address recent remarks made by Tony
Heyward, CEO of BP. In particular, he publicly stated he wants his life back.

Well, M, Heyward, [ want my brother’s life back. And [ know the families of

the other ten men want their lives back. We will never get Gordon's life back

and his wife will live a life without a husband and her two children a life
without a father.

The last time I was here [ walked in front of the United States Supreme Court.
At the top of that building 1s the phrase “Equal Justice Under Law.” As a
United States citizen, and as a lawyer, L agree with that principle. Unfortunately,
it does not exist in the casces of deaths occurring in federal waters. This 1s not
a phrasc that applies to Michelle, Stafford and Max in this instance. That is not
right and 1 ask you to change the Death of the Tligh Scas Act to ensure these
familics are protected by cqual justice under faw. [ do not make this request
only for my family, or the families of the other 10 men. Rather, I make it also
for any families who could find themselves in our same position. and who will
quickly learn that our current faws do not protect those who need it most.

[ want to be very specific. We are asking you to amend DOHSA to allow for the
recovery of non-pecuniary damages. Currently, Michelle, Stafford and Max can
only rccover pecuniary damages, comprised of Gordon’s future lost wages
minus income taxes and what Gordon would have consumed himself.

Stafford and Max will never play in the Father/Son golf tournament at the local
golf course with their Dad. They will never go with him to breakfast at Louie’s
near LSU on a Saturday morning. They will also never see how proud their
father would be after they caught their first fish out of False River. Likewise,
Michelle will never again experience a quiet dinner at home after a hard day
with her true love. She will also never celebrate another wedding anniversary.
Gordon and Michelle were looking forward to celebrating their next one on
April 23", three days after this accident. Most recently, Michelle did not have
Gordon there to comfort her in the delivery room and tell her how much he
loves her and the beautiful baby we now call Maxwell Gordon. These are all

o
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expertences, among many, many others, for which there 1s no compensation
under the current law for maritime victims,

The overwhelming impression | have gotten from the parties responsible for
Gordon’s death, besides that no onc wants to take responsibility for it, is that
they are immunized by the current law. Under the current law there is a finite,
maximum amount that Michelle and her boys can recover, and nothing more.
Think of it as a drastic Liability cap. While some, but certainly not all, of these
same parties express their sympathies, and claim to want to do the “right thing.”
they can also hide behind the law and say they are protected trom doing any
more. As an example, like in Transocean’s case, they seek protection under
laws like the antiquated Limitation of Liability Act to limit the recovery of
victims killed on their rig. as well as all other persons harmed by the resulting
oil spill.

There is, of course, an exception for recovery of non-pecuniary damages under
DOHSA. After atragic plane crash that occurred in federal waters in 1996, this
Congress passed a retroactive amendment to DOHSA to allow for the recovery
of non-pecuniary damages. But, that recovery was limited only to commercial
aviation victims. Currently, while victims of airline accidents are allowed
recovery of these damages, victims of all other accidents occurring in federal
waters are not, including aboard cruise ships, ferry boats. and in this instance,
oil rigs where hard working men make their living to support their families.

During this past month and a half' I have gained tremendous perspective on
things. Certain things that | thought were important before Aprit 200 are just
not important any morc. This is important.  This is important to Michelle,
Stafford and Max. and all the other familics affected by this tragic event. This
is also important to the other families who, unless things change, will experience
the same anguish after another simtlarly tragic event. You have an opportunity
to make this right and provide some comfort to the tamilies who loved these
men. | ask you to please create cqual justice under law for these families.

Thank you, my father and | are more than happy to answer any questions you
may have.
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Stateinent of

The Honorable Patrick Leahy

Uinited States Senator
Yennont
June 802010

Statement of Senator Patrick Leahy (D-V1),

Chatrman, Senate Judiciary Comnittee,

Hearing On "The Risky Business of Big O Have Recent Court Decistons
And Liability Caps Encouraced Brresponsible Corporate Behavior?”

June 802010

{t has now been 30 davs sinee BP's Deepwater Horizon oil rig exploded and oil began gushing

- 1 iy ey & =
into the Gult of Mexico. Deadly contamination has reached the shores and wetlands of the Guif
Coast. Our Nation fices an environmental catastrophe. Americans are angry.

[he American people want to know how and why this happened. As Attorney General Holder
and others investigate this disaster, Tam confident that the fiets will become known and if
criminal conduct oceurred. it will be prosceuted to the tullest extent of the faw,

Senators on both sides of the aiste believe that these responsible for this disaster should be held
ies play routette with our economic und

tully accountable, We cannot et brg oil comp
covironmental resources. ed so much is now enduring vet another

tragedy, this time at the hands of one of the Targest o1l companies in the world.

\ regton that has sutte

Much attention is being given w the untolding covironmental disaster but we cannot torget that

T men lost therr Hves - men who have ettt bebind children. wives, parents, brothers and sisters.
Christopher Jones, whose brother, Gerdon, lost his e on the ol rig, is with ux today
represent these men and thelr families. Tle s accompanied by his father. Keith Jones, Thelieve
President Obama is also having some tamilies to the White House later this week. M. Jones, vou
and vour family have our condolences. And you have my commitment to work to achieve some
fairness under the faw for vour brother's tamily and the tamilies of all who lost their ives in this
disaster, You deserve a measure of justice.

Today's hearing will examine how the applicable Laws have shaped big oif's behavior, Goig
torward we need to evaluate perverse ineentives in our legal system. We will ask whether the
Supreme Court's decision in the Exxon Valdes case and current hability caps in the Oif Pollution
Act ot 1900 and Limitation ot Liability Act encourage corporate risk and misconduct. We will
ask whether current maritime statutes that compensate the survivors of those killed are fair and
whether the current fegal structure tempts corporations to devalue human life in their caleutus of
profitability. No one's |

ife should become an asterisk in someond's cost-benetit analysis.

10:06 Nov 02,2010 Jkt 061745 PO 00000 Frm 00107 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\61745.TXT SJUD1

PsN: CMORC

61745.068



VerDate Nov 24 2008

104

The Death on the High Seas Act is the exclusive remedy tor the tamities of those killed in
international waters. But this law does not recognize all that is lost with the death of a loved one.
such as loss of consortium, care, or companionship. Contrast this with what happens when a BP
cmployee is killed while working at o facility on land. The disparity adds further insult to the 11
tamilies who arc vietims of this tragedy. Ten years ago. Congress amended the Death on the
High Seas Act to achicve fairness for those who perish in airline crashes over international
waters. [t is time we modernized this law agam. Later today. Uwill introduce the Survivors
Equality Act to make sure that these families are treated fai

Ty,

Another law that Congress should consider updating s the Limitation of Liability Act. which
ity a vessel owner's total liability to the post-incident value of the vessel That Taw was passed
in 1831, tor a difterent time and before the Civil War, The company that owns the Deepwater
fiting a motion in Federal court to imit its total hability
under this arcane faw to the value ot the sunken deilfing rig. That is perverse. Congress should

Horizon, Transocean. wasted no ume
act to avord this absurd result,

Then, of course. there 1s the statatory Hability cap of 875 mullion on consequential damages in
addition to the costs ot clean up for an ol spill that neads reexamination.

fwo yvears ago. the Supreme Court's decision in Exxon v, Baker ereated an arbitrary fimit on
pupitive damages in maritime cases. When [ ehaired a hearing to examine the decision. |
expressed my concern at that time that the Supreme Court's Fxxon Valdez decision would
cricourage corporate misconduct because it reduced the consequences to a discounted cost of

doing business. Is anvone surprised that after the Supreme Court effectively capped damages

designed to punish corporate misconduct. oil companies cut corners and sacrificed sufety?

The Exxon Valdes decision was another ina string of business fiiendly Supreme Court decisions

in which a narrow majority has essentially written new law and disregarded Taws duly coacred by

Congress, The impact of these decisions on the Tives and Hyvclihoods of Amcericans is enormous.
Twe years ago. we heard from Alaskan Bishermen, Now we are worried about the ivelihoods of
shrimpers and ovstermen in the Guif.

[ have joined Senator Whitchouse's effort to overtum the Supreme Court's Exxon Valder
decision so that when juries determine that corporate wrongdoing is so cgregious as to warrant
punitive damages. those decisions will not be overturned on appeal based on the sympathies of
business fricadly judges.

[ am also looking into legislation to prevent corporations trom deducting punitive damage
awards from their taxes so that they bear the full cost of their extreme misconduct.

Our laws should encourage safety and accountability. Where they do not ereate the right
incentives, we must change them. Whether as the result of greed, incompetence. or negligence.
BP's conduct has devastated the Hves and ivelihoods of countless people and their communities
and may threaten the Gulf Coast's very way ot life. The residents of the Gull Coast deserve
better and the American people deserve better from all big oil companics who exploit our natural
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resources for cnormous profit,

In the months ahead. the people of the Gulf Coast will work to reclaim their coastline, their

Livelihoods. their wetlands, and their fisherics. Unfortunately, the familics of those who lost their

lives on that tragic day will not be able to reclaim their toved ones. The T men who were killed
on the Deepwater Horizon rig deserved better.

1 thank Senator Whitchouse tor co-chairing this hearing and all of our witnesses for being here.
We look forward to their testimony.
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June 7% 2010
United States Senator Sheldon Whitchouse
Dear Senator Whitchouse,

I know [ speak for many Rhode Islanders when | express the outrage and frustration we
feel over BP's Deepwater Hortzon explosion and otl spill in the Gult of Mexico. Our own
State’s unfortunate history with otl spills makes us empathize with all of those now
affected in the Gulf region. Fam writing with the hope that, by bringing some of our
experience and expertise to bear, we can do somcething meaningtul to help restore the lost
natural resources and repair the damaged communities that will continue to be aftected
by this catastrophe tong into the {uture.

It has now been 14 years since we worked together to respond to the worst otl spill in
Rhode Istand’s history. As vou recall, the North Cape spill in 1996 killed more than 12
mitlion Tobsters, hundreds of protected seabirds, and countless other marine animals
along our southern coast in January of 1996, The slick closed 250 square miles of ocean
to commercial fishing for months, Though there were many differences between the two
otl spills, a number ot the Tessons we fearned may be directly applied i this case.

Unlike the Deepwater Horizon, the North Cape oil spill was a tinite event in which a tug
pulling an oil barge caught fire in a winter storm and was disabled. The single-hulled.
unmanned barge grounded on the rocks off Moonstone Beach and released 828,000
gallons of home heating otl into Rhode Island Sound. Heating oil is much highter and less
persistent than crude, but it is more toxic. so in North Cape. it made most of its
environmental impacts acutely in the first few days and weekse and then quickly
weathered and dissipated i the winter ocean.

The North Cape spill becamie the nation™s first full-scale test of the Ol Pollution Act of
1090, and the teraction between the responsible party and the various government
agencies mvolved in the response and natural resource damage assessment process
revealed some of the weaknesses of the “responsible party” (RP) approach versus a
federalized spill, 1twas clear from the carly days of the spill that getting good.
transparent public information about the spitl and the response would prove extremely
challenging.

In the case of the North Cape, Save The Bay was designated ag the state’s official
volunteer management and coordination agency under the unitied command. and we
fielded requests from more than 5000 people, training and deploying thousands 1o assist
in the damage assessment and oil reconnaissance efforts. Despite our best eftorts, fittle of
the o1l spilled (10-15%) was cever recovered, and very few of the rescued animals
survived to be released.

There are a number of areas, though, in which I believe we were able to be effective:
improving vessel satety, tuture spill prevention, eriminal enforcement, contingency
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planning and coordination, and habitat restoration. After the spill, investigations
uncovered seriously unsafe conditions on the tug and barge that contributed to the
accident. The tug bad left in the face of a well-forecast storm lacking minimum safety
cquipment- an anchor on the single-hulled unmanned barge was rusted and painted onto
the deck and rendered useless. This simple device might have prevented the grounding in
the first place.

Even more appalling was the realization that, at that time, the tug and barge industry
operated in a gray arca of Coast Guard regulation that allowed major loopholes not
present in other parts of the petroleum shipping industry. It turns out that, at that time,
unmanned barges were not required even to have working anchors, and the tugs were not
required to have charts, nor global positioning systems, voyage plans, nor a number of
things that even the most casual sailors will not leave port without today.

It took an accident like the North Cape to uncover these weak and/or non-existent
regulations, but even after the spill, legislative and regulatory reform cfforts met with
stiff resistance from the industry. Fortunately, the collective outrage of the people of
Rhode Island created the political will to make real changes in oil spill laws and
regulations- first through passage of RI’s own law, and later through leading a process of
creating regional Coast Guard regulations to close the Toopholes.

Another important fesson we learned is that, while the environmental impacts from a spill
may be severe and last for years, the ecosystem will repair itself over tume, especially if it
was healthy and resilient to begin with. We have pioncered coastal wetland and estuarine
habitat restoration techniques that help damaged systems recover faster, and help bolster
the coasts’ natural defenses against future spills and other threats. Investment in habitat
restoration and protection helps inoculate against oil and other pollution.

[f there is anything good that can come out of the Gulf oil spill disaster, we will have to
push through stronger safety and pollution prevention laws and regulations. We must also
use this national tragedy as an opportunity to step back and look at energy policy
including a thoughtful and thorough cvaluation of the siting and regulation of o1l and gas
facilitics. It underscores the need to avoid environmentally-sensitive arcas and densely
populated areas when choosing the locations for new oil and gas infrastructure. And it
reminds us of the value of green and rencwable energy sources and the need to reduce our
dependence on fossil fucls.

We stand ready to assist you in any way to help the nation cope with this unprecedented

environmental and human disaster. Please contact me directly if you have any questions
or wish to discuss these issues [urther.

Sincerely,

John Torgan
Narragansett Baykeeper
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Opening Statement of Senator Sheldon Whitehouse

Judiciary Committee Hearing. June §. 2010

“The Risky Business of Big Oil: Have Recent Court Decistons and Linbility Caps Encouraged
[rresponsible Corporate Behavior?”

#As Prepared for Delivery®

Thank you Chairman Leahy. for holding this hearing.

Like vou. I believe that Congress must do whatever it can to prevent another Family from having
to hear that their toved one has perished on an otl rig. Congress must also take every available
measure to avold the environmental destruction we are seetng unfold day atter day as this spill
continues. Shrugging our shoulders and hoping for the best in the future is not good enough. 11
men died. The Gult ceosystem has been devastated. This 1s a national catastrophe.

How did it come to this? Well we already know that BP. Transocean. and Halliburton all fatled
to meet important safety standards. They undertook their lighly risky drilling without a proper
degree of care - here, 3,000 feet below the surtface of the Gulf, 18,000 teet to the oil reservoir,
amid methanc hydrate deposits that are highly dangerous when they get inside the drill column.
They were irresponsible. The result was tragedy.
Sadly, key regulatory agencies were asleep at the switch, shivking their responsibilitics to protect
our oceans and American workers at sca. Fam convineed that something was tundamentally
amiss at the Minerals Management Scrvice at the Department of Interior. | strongly suspect that
MMS had been captured by the oil industry and that it had ceased to serve the public interest,

But cven when functioning properly. regulatory agencies never have been America's sole line of
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defense against disasters. We also should make sure that it s in a corporation’s cconomic
interests to adhere scrupulously to the law. Meaningtul civil and eriminal fines and damages are
onc crucial tool for ensuring that an oil corporation takes proper precautions to avoid tragic
errors. In contrast, a corporation that docs not have to pay for its mistakes does not have to wo
about making them.

Unfortunately many of our current taws — whether by statute or by court decision - cap the
Hability of big oil corporations, both tor worker injuries and deaths, and for harms to the
environment. Rather than making responsible parties pay for harm done, they foist this burden
onto the families of the deceased and onto the American taxpayers. As a result. corporations lack
proper market incentives to act responsibly. That must not continue. Congress must act.

One note of caution: in providing for appropriate Hability, we must not pay heed to the endless
and disdaintul attacks upon the jury by powertul moneyed interests. The Founders put the jury in
the Constitution and Bill of Rights three times. and for a reason: to ensure that in at Teast one
forum, the powerful and the powerless have cqual standing Not for nothing did DeTocqueville
describe the jury as "before everything a political institution: . .. a mode of the sovercignty of the

people.” That s as true today as 1t was at our nation's tounding.

You know this as well as anyvone. Mr. Chairman, and 1 am proud to cosponsor the fegislation you
are introducing today. Tt will eliminate the strange quirks in American law that. left unchanged.
would result in the survivors of the cleven men kitled on the Deepwater Horizon being treated
unfairly. The Scnate should pass that legislation promptly. [ also urge my colleagues to support
two bills that [ have introduced. The first would raise penaltics for worker safety and
environmental violations under the Quter Continental Shelf Lands Act. The second would
overturn the Supreme Court's misguided Exxon v, Baker decision that capped maritime punitive
damages at the level of compensatory damages. The Exxen Court believed that predictability for
corporations was more important than deterving misconduct. and that it understood the case
better than the jury that heard the testimony. [disagree.

7

I know that the people of my home state Rhode Island - the Ocean State — would put our
enviromment and our safety ahead of profits for frresponsible corporations. In fact, that is exactly
what Rhode Islanders have done. John Toergan, the Narragansett Baykeeper in Rhode Island, has
submitted a letter which Twill introduce for the record, cataloguing the legislative and regulatory
retorms put in place atter the 1996 North Cape/Scandia oil spitl off South Kingstown.

Rhode Islanders know what an oil spill can do to an ccosystem. We know just how important
penaltics and fines are to keeping our scaman safe and our marine ecosystems healthy. Like my
fellow Rhode Islanders, | demand that. in the tuture, oil companices do everything they can to
prevent needless deaths and catastrophic eavironmental harm. whether in the Gulf, off the coast
of New England, or anywhere in our great country. Today's hearing is an important step toward
that goal.
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