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REVIEWING WORKERS’ COMPENSATION
FOR FEDERAL EMPLOYEES

Thursday, May 12, 2011
U.S. House of Representatives
Subcommittee on Workforce Protections
Committee on Education and the Workforce
Washington, DC

The subcommittee met, pursuant to call, at 10:06 a.m., in room
2175, Rayburn House Office Building, Hon. Tim Walberg [chair-
man of the subcommittee] presiding.

Present: Representatives Walberg, Kline, Rokita, Bucshon, Wool-
sey, Payne, Kucinich, and Bishop.

Staff present: Katherine Bathgate, Press Assistant; Casey
Buboltz, Coalitions and Member Services Coordinator; Ed Gilroy,
Director of Workforce Policy; Barrett Karr, Staff Director; Ryan
Kearney, Legislative Assistant; Donald McIntosh, Professional
Staff Member; Krisann Pearce, General Counsel; Molly McLaughlin
Salmi, Deputy Director of Workforce Policy; Linda Stevens, Chief
Clerk/Assistant to the General Counsel; Alissa Strawcutter, Deputy
Clerk; Joseph Wheeler, Professional Staff Member; Kate Ahlgren,
Minority Investigative Counsel; Aaron Albright, Minority Commu-
nications Director for Labor; Tylease Alli, Minority Hearing Clerk;
Daniel Brown, Minority Junior Legislative Assistant; Brian Levin,
Minority New Media Press Assistant; Jerrica Mathis, Minority Leg-
islative Fellow, Labor; Richard Miller, Minority Senior Labor Policy
Advisor; Megan O’Reilly, Minority General Counsel; and Michele
Varnhagen, Minority Chief Policy Advisor and Labor Policy Direc-
tor.

Chairman WALBERG. Good morning. A quorum being present, the
subcommittee will come to order.

Welcome to our witnesses, and thank you for taking the time to
be with us today. We appreciate you sharing your thoughts and ex-
pertise on federal workers’ compensation.

It has been nearly 100 years since the Federal Employees’ Com-
pensation Act was signed into law by President Woodrow Wilson.
The law establishes a program for federal workers to receive com-
pensation for lost wages, medical care and rehabilitation services
resulting from injury or illness incurred in a work-related activity.

In the event of a death from a work-related injury or illness, sur-
vivor benefits are provided to the worker’s immediate family and
loved ones. The law reflects our commitment to support the men
and women who serve our nation in the federal workforce.
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The program is administered by the Department of Labor’s Office
of Workers’ Compensation Programs. Claims for compensation are
received, processed and reviewed by OWCP staff. While several
avenues for appeal are available to employees, decisions rendered
by the Department of Labor are final and not subject to review by
any federal agency or court.

Today, roughly three million federal workers are eligible to par-
ticipate in the program. During fiscal year 2010, an estimated $2.8
billion in compensation was paid to beneficiaries. Yet, despite the
size and cost of the program, it has not been significantly updated
or reformed in nearly 40 years.

As with any federal program left unchecked, waste and ineffi-
ciencies often emerge and can result in a program that serves nei-
ther workers nor taxpayers well. This is unacceptable. In recent
years, the challenges facing the FECA program have become more
and more evident.

Workers in rural areas can have limited access to medical care,
undermining their ability to file a claim. The level of compensation
in many ways is outdated, such as providing assistance for funeral
expenses based on average costs that existed in 1949. The law lim-
its access to rehabilitation services designed to help an employee
return to work.

We have also seen some cases where employees can receive com-
pensation in excess of their total wages, creating a strong disincen-
tive for those employees to return to work. These are just a few of
the deficiencies that must be addressed. Toward that end, the ad-
ministration is to be commended for putting together and forward
a number of ideas to reform the FECA program.

The administration’s proposal includes streamlining compensa-
tion for lost wages for all beneficiaries and allowing physician as-
sistants and nurse practitioners to sign off on a worker’s initial
claim. To address the accuracy of the program, the administration’s
proposes allowing greater access to wage information housed at the
Social Security Administration.

The administration’s proposals build upon the efforts of previous
administrations to modernize federal workers’ compensation. How-
ever, these ideas are not without question or concerns, and that is
why we are here today—to ask the tough questions, discuss the
concerns of members and interested stakeholders and begin moving
forward in a responsible way.

Especially during times of economic uncertainty and trillion-dol-
lar deficits, it is critical policymakers work to ensure every tax-
payer dollar is being well spent. Any opportunity to better serve
workers in need of assistance and spend taxpayer dollars more effi-
ciently should be encouraged.

I look forward to working with all of my colleagues in advancing
this shared goal.

And so, at this time, I would like to recognize my colleague from
California, Ms. Lynn Woolsey, the senior Democrat member of the
subcommittee, for her opening remarks.

[The statement of Mr. Walberg follows:]
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Prepared Statement of Hon. Tim Walberg, Chairman,
Subcommittee on Workforce Protections

Good morning. Welcome to our witnesses, and thank you for taking the time to
be with us today. We appreciate you sharing your thoughts and expertise on federal
workers’ compensation.

It has been nearly 100 years since the Federal Employees’ Compensation Act was
signed into law by President Woodrow Wilson. The law establishes a program for
federal workers to receive compensation for lost wages, medical care, and rehabilita-
tion services resulting from an injury or illness incurred in a work-related activity.
In the event of a death from a work-related injury or illness, survivor benefits are
provided to the worker’s immediate family and loved ones. The law reflects our com-
mitment to support the men and women who serve our nation in the federal work-
force.

The program is administered by the Department of Labor’s Office of Workers’
Compensation Programs. Claims for compensation are received, processed, and re-
viewed by OWCP staff. While several avenues for appeal are available to employees,
decisions rendered by the Department of Labor are final and not subject to review
by any federal agency or court.

Today, roughly three million federal workers are eligible to participate in the pro-
gram. During fiscal year 2010, an estimated $2.8 billion in compensation was paid
to beneficiaries. Yet, despite the size and cost of the program, it has not been signifi-
cantly updated or reformed in nearly forty years.

As with any federal program left unchecked, waste and inefficiencies often emerge
and can result in a program that serves neither workers nor taxpayers well. This
is unacceptable. In recent years, the challenges facing the FECA program have be-
come more and more evident.

Workers in rural areas can have limited access to medical care, undermining their
ability to file a claim. The level of compensation in many ways is outdated, such
as providing assistance for funeral expenses based on average costs that existed in
1949. The law limits access to rehabilitation services designed to help an employee
return to work. We have also seen some cases where employees can receive com-
pensation in excess of their total wages, creating a strong disincentive for those em-
ployees to return to work.

These are just a few of the deficiencies that must be addressed. Toward that end,
the administration is to be commended for putting forward a number of ideas to re-
form the FECA program.

The administration’s proposal includes streamlining compensation for lost wages
for all beneficiaries and allowing physician assistants and nurse practitioners to
sign off on a worker’s initial claim. To address the accuracy of the program, the ad-
ministration’s proposes allowing greater access to wage information housed at the
Social Security Administration.

The administration’s proposals build upon the efforts of previous administrations
to modernize federal workers’ compensation. However, these ideas are not without
questions or concerns, and that’s why we are here today: to ask the tough questions,
discuss the concerns of members and interested stakeholders, and begin moving for-
ward in a responsible way.

Especially during times of economic uncertainty and trillion-dollar deficits, it is
critical policymakers work to ensure every taxpayer dollar is being well-spent. Any
opportunity to better serve workers in need of assistance and spend taxpayer dollars
more efficiently should be encouraged. I look forward to working with all of my col-
leagues in advancing this shared goal.

At this time, I would like to recognize my colleague from California, Ms. Lynn
Woollisey, the senior Democrat member of the subcommittee, for her opening re-
marks.

Ms. WooLSEY. Thank you, Mr. Chairman, and thank you for call-
ing this hearing today to discuss the Federal Employees’ Com-
pensation Act, or FECA.

This committee has primary jurisdiction over workers’ compensa-
tion laws and has overseen and repeatedly improved FECA since
1949. FECA has been the governing statute providing benefits for
federal civilian workers injured or killed on the job since 1916.

Some of the key principles that underpin this law include FECA
benefits being made available to ensure that workers and their
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families are no better off or no worse off than if the worker had
not been injured. Secondly, all federal civilian workers, regardless
of their employer, are eligible for the same benefit.

Another underpinning is that claims for benefits are adminis-
tered on a no-fault basis. If workers give up the right to bring tort
claims for injuries, they need to be fairly compensated in a timely
manner with benefits administered in a non-adversarial way.

Consistent with these principles, Mr. Chairman, FECA benefits
include compensation for lost wages, medical care and vocational
rehabilitation. FECA ensures that injured workers are not impov-
erished while they are claims are being processed by providing
their current income for 45 days following an injury. FECA also
provides a cost of living adjustment.

Today, we will be reviewing the administration’s legislative pro-
posal. Some parts of it are straightforward. For example, the pro-
posal increases payments for funeral costs, which have not been ad-
justed since 1949. It provides the Department of Labor permanent
authority to access Social Security wage information in order to im-
prove program integrity.

However, other aspects of the administration’s proposal warrant
scrutiny, and that is what we should be talking about today. For
example, it cuts wage loss payments for injured workers with de-
pendents and reduces the maximum survivor’s death benefit. While
these changes may simplify the FECA program, we have to assess
the impact on federal workers who have been permanently disabled
on the job.

The administration also argues that FECA unfairly allows some
injured workers to receive more from FECA after they reach retire-
ment age than if they had earned a retirement on the job. The In-
spector General has called for a redesign, but has not actually spec-
ified what that redesign would be.

The administration’s redesign cuts FECA benefits for perma-
nently disabled workers with dependents from 75 percent of the av-
erage wage to 50 percent when they reach normal social security
eligibility age. Perhaps this decision was made on the assumption
that individuals leave the workforce and don’t pursue employment
after age 66 but, you know, that is not true anymore. So we have
to take that into consideration.

Furthermore, this one-size-fits-all approach could result in unfair
treatment of injured workers whose wages were low in the first
place, and possibly violate a core principle of FECA that no one
should be economically worse off because of a work-related injury.

Before we make an across-the-board change, Mr. Chairman, we
will need to really better understand how the proposed changes
will impact the diverse pool of federal employees covered by FECA.
So I hope today’s hearing will help us begin to answer these ques-
tions, and I too, look forward to working with you on this.

I yield back.

[The statement of Ms. Woolsey follows:]

Prepared Statement of Hon. Lynn Woolsey, Ranking Minority Member,
Subcommittee on Workforce Protections

Chairman Walberg, thank you for calling this hearing today to discuss the Fed-
eral Employees Compensation Act, or FECA. This Committee has primary jurisdic-
tion over workers’ compensation laws, and has overseen and repeatedly improved
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FECA since 1949. FECA has been the governing statute providing benefits to fed-
eral civilian workers injured or killed on the job since 1916.

I think it’s important to list some of the key principles that underpin this law:

o FECA benefits are made available to ensure that workers and their families are
no better off, and no worse off, than if the worker had not been injured.

e All federal civilian workers, regardless of their employer, are eligible for the
same benefit.

e Claims for benefits are administered on a no-fault basis. If workers give up
their right to bring tort claims for injuries, they need to be fairly compensated in
a timely manner, with benefits administered in a non-adversarial way.

Consistent with these principles, FECA benefits include compensation for lost
wages, medical care, and vocational rehabilitation. FECA ensures that injured work-
ers are not impoverished while their claims are being processed by providing their
current income for 45 days following an injury. FECA also provides a cost of living
adjustment.

Today we will be reviewing the Administration’s legislative proposal.

Some parts of it are straightforward: for example, the proposal increases pay-
ments for funeral costs which have not been adjusted since 1949. It provides the
Department of Labor permanent authority to access Social Security wage informa-
tion in order to improve program integrity.

However, other aspects of the Administration’s proposal warrant scrutiny. For ex-
ample, it cuts wage loss payments for injured workers with dependents, and reduces
the maximum survivor’s death benefit. While these changes may simplify the FECA
program, we need to assess the impact on federal workers who have been perma-
nently disabled on the job.

The Administration also argues that FECA unfairly allows some injured workers
to receive more from FECA after they reach retirement age than if they had earned
a retirement. The Inspector General has called for a redesign, but has not specified
how.

The Administration’s “redesign” cuts FECA Dbenefits for permanently disabled
workers with dependents from 75 percent of the average wage to 50 percent when
they reach “normal” social security eligibility age. Perhaps this decision was made
on the assumption that individuals leave the workforce and don’t pursue employ-
ment after age 66, which we know is not true anymore.

Furthermore, this one-size-fits-all approach could result in unfair treatment of in-
jured workers whose wages were low, and possibly violate a core principal of FECA
that no one should be economically worse off because of a work related injury.

Before we make an across-the-board-change, we will need to better understand
how the proposed changes will impact the diverse pool of federal employees covered
by FECA.

I hope today’s hearing can help us begin to answer these questions.

Chairman WALBERG. I thank the gentlelady.

Pursuant to committee rule 7(c), all members will be permitted
to submit written statements to include in the permanent record—
hearing record, and without objection, the hearing record will re-
main open for 14 days to allow questions for the record, statements
and extraneous material referenced during the hearing to be sub-
mitted for the official hearing record.

It is now my pleasure to introduce our distinguished panel of wit-
nesses. Mr. Scott Szymendera is an analyst in disability policy with
the Congressional Research Service. Mr. Szymendera’s primary re-
sponsibilities with CRS include federal workers safety and com-
pensation programs.

Prior to his service with CRS, Mr. Szymendera was an analyst
for the Rutgers University Program for Disability Research. Mr.
Szymendera holds an MA and a Ph.D. in political science from
Michigan State University. Go green. Go white. That is a paid com-
mercial for Michigan. An undergraduate degree in government and
politics from the University of Maryland. Welcome.
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Mr. Daniel Bertoni is the director of Education, Workforce and
Income Security with the U.S. Government Accountability Office in
Washington, D.C.

Mr. Bertoni began his career with GAO in 1989 and, over the
course of his career, has led numerous management, operational
and program integrity reviews of the Department of Labor, the So-
cial Security Administration, the Internal Revenue Service, and
other federal agencies.

Mr. Bertoni holds a master’s degree in political science from the
Rockefeller School of Public Affairs & Policy in Albany, New York.
Welcome.

Mr. Gary Steinberg is acting director of the Office of Workers’
Compensation Programs at the U.S. Department of Labor. Mr.
Steinberg has served the federal government in a variety of posi-
tions throughout his career, including roles with the Department of
Health and Human Services, the Department of Veteran’s Affairs,
and NASA.

Mr. Steinberg holds an undergraduate degree from the Univer-
sity of Connecticut, and he received his MBA from the University
of Hartford.

Ms. Susan Carney is the director of Human Relations Depart-
ment with the American Postal Workers Union. Ms. Carney has 22
years of experience serving the American Postal Workers Union. In
her current position as director of Human Relations, Ms. Carney
addresses inquiries related to community activities, civil rights,
employee assistance, and equal opportunity employment, workplace
violence and workplace injury compensation. Welcome.

And, finally, Mr. Elliot Lewis is the assistant inspector general
for the audit with the U.S. Department of Labor’s Office of Inspec-
tor General. Mr. Lewis has been with the Office of Inspector Gen-
eral since 1991, serving in a variety of positions within the Office
of Financial Management Audits.

Before joining the federal government, Mr. Lewis was a partner
at T.R. McConnell & Company, an accounting firm in Columbia,
South Carolina. Mr. Lewis holds an undergraduate degree in ac-
counting from the University of South Carolina. Welcome.

Before I recognize each of you to provide your testimony, let me
briefly explain our lighting system. You will each have approxi-
mately 5 minutes. Let’s try to keep it under that if at all possible
to present your testimony.

When you begin, the light in front of you will turn green. When
one minute is left, the light will turn yellow, and when your time
has expired, the light will turn red, at which point, if I am not ex-
cessively interested in what you have to say, which is a problem
for me, and I have a ranking member who will help me on that—
but nonetheless, your time will have expired, and I will ask you to
wrap it up. After everyone has testified, members will each have
5 minutes to ask questions of the panel.

And so we will begin by recognizing Mr. Szymendera for your
testimony. Thank you.



7

STATEMENT OF SCOTT SZYMENDERA, CONGRESSIONAL
RESEARCH SERVICE, U.S. LIBRARY OF CONGRESS

Mr. SZYMENDERA. Thank you. Chairman Walberg, Ranking Mem-
ber Woolsey, and members of the subcommittee, my name is Scott
Szymendera, and I am an analyst at the Congressional Research
Service. Thank you for inviting me to testify before the Sub-
committee on Workforce Protections on the Federal Employees’
Compensation Act, or FECA, and a complete statement has been
provided for the record.

This year marks the 100th anniversary of the grand bargain of
workers’ compensation in the United States, in which employees
receive no-fault compensation for economic losses associated with
employment-related injuries, illnesses and deaths while giving up
their right to sue their employers for damages associated with em-
ployment-related accidents and illnesses.

One of the general principles of workers’ compensation is uni-
versal or near-universal coverage. Today, nearly 97 percent of all
workers covered by the unemployment insurance system are also
covered by workers’ compensation. Workers’ compensation provides
medical care for covered injuries and disability benefits which are
intended to replace a portion of a worker’s wages or wage-earning
capacity lost due to a covered condition.

In most systems, disability benefits are based on a standard ben-
efit of two-thirds of the worker’s pre-disability wage. If a worker
dies on the job, his or her survivors are entitled to benefits to par-
tially replace his or her capacity to provide for the family. Pursuant
to the Internal Revenue Code, workers’ compensation benefits are
not subject to the federal income tax.

The first workers’ compensation laws for federal employees were
enacted in 1882 and 1908, did not provide for medical coverage and
only applied to the United States Lifesaving Service and other haz-
ardous activities, such as construction of the Panama Canal.

In 1908, President Theodore Roosevelt called the lack of a work-
ers’ compensation program for all federal employees quote—“a mat-
ter of humiliation to the nation.” The original FECA act was en-
acted in 1916 and created a modern workers’ compensation system
for nearly all federal employees. The 1916 legislation remains the
basis for the workers’ compensation system for federal employees.

Amendments passed in 1949 created a schedule of benefits for
permanent partial disabilities and provided for augmenting com-
pensation in cases in which an injured worker had at least one de-
pendent. This augmented compensation brought the level of FECA
benefits for workers with dependents up to the current level of 75
percent of the worker’s pre-disability wage. The benefit level for
survivors was similarly increased.

The 1949 amendments also provided for a reduction of benefits
when employees reached the age of 70 to account for age-related
loss of earning capacity and establish that the FECA program
would be the exclusive remedy against the federal government for
federal workers with employment-related conditions.

Amendments passed in 1966 made two significant changes to
FECA that remain part of the program today. The use of the GS
scale as the basis for the maximum and minimum FECA benefit
levels with the maximum level set at 75 percent of the highest rate
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of basic pay at the GS-15 level, and an annual cost of living adjust-
ment for FECA benefits.

The most recent major amendments to the FECA program came
in 1974 and provided for up to 45 days of continuation of pay from
a worker’s employing agency in cases of traumatic injuries, author-
ized employees to select their own treating physicians rather than
use doctors employed or selected by the federal government, and
removed the reduction of benefits at age 70.

Today’s FECA program covers all civilians employed by the fed-
eral government including employees in the executive, legislative
and judicial branches of the government and provides full medical
coverage from the employees chosen doctor, up to 45 days of con-
tinuation of pay after traumatic injuries, disability benefits of up
to 75 percent of an employees pre-disability wage, and benefits for
the survivors of a deceased employee. Benefits continue for the du-
ration of disability or until death.

Additional benefits are paid if attendant care is needed, and an
employee killed while working with the armed forces in a contin-

ency operation is entitled to an additional death gratuity of up to
%100,000. Vocational rehabilitation services paid by the govern-
ment are also available to assist FECA beneficiary’s return to the
workforce. The FECA program is administered by the Office of
Workers’ Compensation Programs at the Department of Labor, and
the cost of FECA benefits are charged back to each beneficiary’s
host agency.

This concludes the testimony, and I welcome any questions from
the subcommittee.

[The statement of Mr. Szymendera follows:]

Prepared Statement of Scott Szymendera, Analyst in Disability Policy,
Congressional Research Service

Chairman Walberg, Ranking Member Woolsey, and Members of the sub-
committee, my name is Scott Szymendera and I am an analyst at the Congressional
Research Service. Thank you for inviting me to testify before the Subcommittee on
Workforce Protections on workers’ compensation for federal employees.

For nearly 100 years, members of America’s civil service have been protected from
economic losses associated with employment-related injuries and illnesses, and their
families have been protected in cases of employment-related deaths, by the Federal
Employees’ Compensation Act, or FECA, a workers’ compensation program adminis-
tered by the Department of Labor. In my testimony today, I will provide an over-
view of workers’ compensation in the United States, the original intent of Congress
when creating FECA, a legislative history of the FECA program, and a plain-lan-
g‘udage summary of the features of the FECA program that serves federal employees
today.

Overview of Workers’ Compensation

Origins of Workers’ Compensation

This year marks the 100th anniversary of workers’ compensation in the United
States.! Prior to the advent of the modern workers’ compensation system, workers
who were injured, became ill, or died on the job could bring lawsuits against their
employers to recover economic and non-economic losses. However, while employers
could be held legally liable for losses associated with employment-related injuries,
illnesses, and deaths, they were armed with the common-law defenses of “contribu-
tory negligence,” “assumption of risk,” and the “fellow-servant doctrine” which often
made it difficult for workers to prevail in employment injury and illnesses cases.2
While this system generally favored employers, employees who were successful in
suits against their employers could be awarded non-economic damages that could
prove costly to employers. In addition employers had to bear the legal costs of de-
fending themselves against suits from workers, even if these suits ultimately proved
unsuccessful.



The Grand Bargain

Workers’ compensation is commonly referred to as “the grand bargain” between
employees and employers. Employees receive compensation for economic losses asso-
ciated with employment-related injuries, illnesses, and deaths, without regard to
fault. In exchange for this no-fault coverage, workers are prohibited from suing their
employers for damages related to covered injuries, illnesses, or deaths, giving em-
ployers protection from large judgments for non-economic losses such as pain and
suffering or punitive damages.

Principles of Workers’ Compensation

No-Fault Coverage

Workers’ compensation in the United States, including workers’ compensation pro-
vided to federal employees under FECA, is a no-fault system. As a no-fault system,
employees are compensated for covered injuries, illnesses, and deaths regardless of
who is at fault or whether or not fault can be determined.3

Exclusive Remedy

Workers’ compensation is an exclusive remedy for workplace injuries, illnesses,
and deaths. Employees are generally not permitted to sue their employers for com-
pensatory or punitive damages relating to covered injuries, illnesses, and deaths. In
some cases, suits by employees may be brought against employers for intentional
harms and against third parties who may share in the liability for the covered in-
jury, illness, or death.

The exclusive remedy and no-fault coverage principles are intended to create a
workers’ compensation system that is largely non-adversarial. Many workers’ com-
pensation systems, including FECA, use administrative rather than judicial pro-
ceedings to resolve disputes over claims and benefits. However, despite the desire
of the creators of workers’ compensation to remove cases involving work injuries
from the courts, the 100-year history of workers’ compensation in the United States
has been marked by what historian Edward Berkowitz has termed a “persistence
of litigation” as both employees and employers dispute workers’ compensation
claims decisions or appeal the decisions of administrative bodies to the courts.4 In
nearly all states, but not the FECA system, workers’ compensation disputes and liti-
gation can result in lump-sum settlements that release employers from all future
responsibilities related to settled cases.

Universal Coverage of Employees

Workers’ compensation systems generally do not exclude certain classes of em-
ployees because of the dangerous nature of their jobs or their increased risk of in-
jury, illness, or death. While state workers’ compensation laws vary in exactly who
is covered, one of the general principles of workers’ compensation systems is uni-
versal, or near-universal, coverage. For example, several of the recommendations
issued in 1972 by the National Commission on State Workmen’s Compensation
Laws created by the 1970 Occupational Safety and Health Act relate to bringing
states towards universal workers’ compensation coverage of public and private-sec-
tor employees, regardless of risk or size of employer.> The National Academy of So-
cial Insurance estimates that nearly 97% of all workers covered by the unemploy-
ment insurance system are also covered by workers’ compensation.®

Coverage of Employment-Related Injuries, Illnesses, and Deaths Only

Workers’ compensation only provides compensation for injuries, illnesses, and
deaths that occur in the course of employment. Generally, this means that an em-
ployee must be at a work site when the injury, illness, or death was caused and
the injury, illness, or death must have been caused by a situation related to the em-
ployee’s job. Injuries, illnesses, and deaths that occur outside of work hours or while
commuting to or from work, or that are caused by acts unrelated to employment,
such as working on personal projects in the workplace, are generally not covered
by workers’ compensation.”

Compensation for Medical Care

Workers’ compensation provides all of the costs of medical care associated with
a covered injury or illness. Covered medical costs include necessary treatments, pro-
cedures, and medications and in some states and under FECA, certain costs associ-
ated with travelling to receive medical services. Employees are not required to con-
tribute to the cost of this care through their own private insurance or through
deductibles or coinsurance. Medical coverage under workers’ compensation is limited
only to the covered injury or illness and is not intended to provide for the general
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healthcare needs of the worker. Workers’ compensation systems vary on the rights
of workers to choose their treating physicians.

Compensation for Disability and Death

Workers’ compensation is intended to compensate workers for economic losses as-
sociated with employment-related injuries and illnesses and their families for eco-
nomic losses associated with employment-related deaths. This compensation is pro-
vided in the form of cash disability benefits which are intended to replace a portion
of a worker’s wages, or wage-earning capacity, lost due to a covered injury, illness,
or death. Total disability benefits are paid when a worker is unable to work or oth-
erwise totally disabled and in most systems are based on a standard benefit of two-
thirds of the worker’s pre-disability wage.

Benefits for partial disabilities may be based on statutory or regulatory schedules
which assign benefit amounts to specific conditions, such as the loss of a limb, or
on other measures of partial disability such as wage-earning capacity, functional ca-
pacity, or overall level of impairment.® Disability benefits are generally subject to
system-specific minimum and maximum levels which are often based on average
wages in a state. Benefits generally last for the duration of disability, however,
some systems do limit the duration of benefits or have age limits for the receipt of
disability benefits.

If a worker dies on the job or from an employment-related injury or illness, his
or her survivors are entitled to benefits to partially replace his or her capacity to
provide for the family. Workers’ compensation systems often also provide benefits
to partially cover the costs of a workers’ funeral.

Pursuant to Section 104(a)(1) of the Internal Revenue Code, workers’ compensa-
tion benefits are not subject to the federal income tax.

Legislative History of FECA

The FECA program has its origins in a law from the late 1800’s that covered only
the employees of a federal agency that has long since ceased to exist on its own.
The modern FECA system has its roots in legislation enacted in 1916, and many
of the basic provisions of this original law, such as the basic rate of compensation,
are still in effect today. Congress passed major amendments to the 1916 legislation
in 1949, 1960, 1966, and most recently in 1974.9 While these amendments made sig-
nificant changes to the FECA program, the basic framework of the program endures
as does the overall intent of Congress through the years to maintain a workers’ com-
pensation system for federal employees that is in-line with the basic principles that
have governed workers’ compensation in this country for a century.

Limited Workers’ Compensation for the United States Life Saving Service and
Other Hazardous Federal Occupations

The first workers’ compensation law for federal employees was enacted in 1882
and provided up to two years of salary to any member of the federal United States
Life Saving Service disabled in the line of duty and two years of salary to his or
her survivors in case of a line of duty death.1© In 1908, Congress passed a more
comprehensive workers’ compensation law for federal employees engaged in certain
hazardous occupations such as laborers at federal manufacturing facilities and arse-
nals or working on the construction of the Panama Canal. This law provided work-
ers with up to one year of salary, after a 15-day waiting period, if disabled due to
a}ldemlﬁoyment-related injury and their survivors with up to a year of salary in case
of death.

The 1882 and 1908 federal workers’ compensation laws did not provide universal
coverage for all federal employees. It is estimated that only one-fourth of the federal
workforce was covered by the 1908 law and the law was clearly designed only to
provide coverage for what were seen to be the most hazardous jobs in the civil serv-
ice.!1 President Theodore Roosevelt recognized this shortcoming of the law he would
eventually sign as before the 1908 law’s passage, he called on Congress to pass a
workers’ compensation bill that would cover “all employees injured in the govern-
ment service” and stated that the lack of such a comprehensive workers’ compensa-
tion law was “a matter of humiliation to the nation.” 12

In addition to only covering a small portion of the federal workforce, the 1882 and
1908 laws did not provide for medical benefits for disabled workers, and the 1908
law only applied in cases of disability or death arising from injuries and not ill-
nesses.

The Federal Employees’ Compensation Act of 1916

President Woodrow Wilson singed the Federal Employees’ Compensation Act, P.L.
64-267, into law on September 7, 1916, and in so doing extended the protections of
the modern workers’ compensation system to nearly all federal employees. This



11

original FECA act remains the basis for the workers’ compensation system for the
federal civil service.

The FECA act provided coverage for nearly all civilian employees of the federal
government injured or killed in line of duty. Coverage was not provided for occupa-
tional illnesses.!3 The law provided full medical coverage for covered injuries pro-
vided by government physicians and hospitals or private providers selected by the
government. Disability compensation was provided, after a three-day waiting period,
at a rate of two-thirds of the worker’s wage for total disability, with adjustments
for partial disabilities. Disability benefits were subject to minimum and maximum
levels specified in the law and neither benefits nor these levels were subject to any
cost-of-living or other annual adjustments. The survivors of an employee killed on
the job were entitled to cash benefits based on the worker’s wage and were also enti-
tled to a benefit to help offset funeral costs.

The 1916 legislation created the Federal Employees’ Compensation Commission,
with three members appointed by the President with the advice and consent of the
Senate, to administer the FECA program. Benefit and administrative costs associ-
ated with the program were paid out of the Employees’ Compensation Fund created
by the law and financed with permanently authorized appropriations.

Congressional Intent

Bringing the federal system in line with the states

Congress had several clear intentions when drafting the FECA act in 1916. One
such intention was to bring the protections offered to federal employees in line with
those being offered by a majority of the states at the time, with the House Judiciary
Committee reporting that such state laws were “working with most excellent re-
sults.” 14 In addition, the committee reported that the schedule of compensation for
disability in the FECA act was “in line with the best precedents found in State com-
pensation acts” especially those in Massachusetts, New York, and Ohio.15

Providing coverage to all federal employees

An additional intention of Congress was to provide workers’ compensation cov-
erage to all federal employees regardless of occupation, thus correcting what was
seen as a shortcoming of the 1908 act. The House Judiciary Committee’s report on
the 1916 FECA legislation criticizes the limited coverage of the 1908 law and states:

The present law, in denying compensation to an injured employee if his occupa-
tion was not “hazardous” goes counter to the theory on which all compensation acts
are based, viz, that the industry shall bear the burden of injuries caused by it.16

This criticism of the limited coverage provided by the 1908 act and the intention
of the FECA legislation to correct this shortcoming, was echoed by the FECA legis-
lation’s sponsor in the Senate, Senator George Sutherland. Senator Sutherland, in
a Senate Judiciary Committee hearing on the legislation, stated:

The theory upon which compensation laws are drawn is that you are to com-
pensate for the injury, not for the risk that the man ran in bringing about the in-
jury; and under modern thought there is no logical reason for making distinction
between what is hazardous and non-hazardous employment.1?

Senator Sutherland reinforced his point with a rather graphic example stating
“the clerk who has his leg cut off in his work about a store is just as effectively
deprived of his leg as if it was cut off by a machine.” 18

Major FECA Amendments

Congress has passed major amendments to the FECA program in 1949, 1960,
1966, and most recently in 1974.

1949 Amendments

The Federal Employees’ Compensation Act Amendments of 1949, P.L. 81-357,
brought about the first set of significant changes to the FECA program since its in-
ception in 1916. The 1949 amendments, in the words of the House Committee on
Education and Labor, sought to “modernize and liberalize” the FECA program,
which, according to the Senate Committee on Labor and Public Welfare provided
“only 1llusory security for most workers or their families.” 19

Increased FECA coverage

The 1949 amendments expanded the scope of workers covered by the FECA pro-
gram to include those classified as “officers” of the United States. The amendments
also doubled the maximum disability benefit level thus essentially providing FECA
coverage to a larger portion of federal employee wages.

In addition to better meeting the goal of universal coverage of all employees, the
inclusion of federal government officers was intended to provide FECA protections
to previously-excluded employees, such as Foreign Service Officers, who may serve
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in dangerous overseas areas. The increase in the maximum benefit level was nec-
essary since, at the time, it was estimated by the Department of Labor that 90%
of FECA cases involved workers with wages that were essentially not covered by
the program because of the low maximum benefit level.20

Increased FECA benefits

Several provisions of the 1949 amendments effectively increased FECA benefits
for workers and their survivors. The three-day waiting period was eliminated in
cases of disability lasting more than 21 days. A schedule of benefits for permanent
partial disabilities was created for the first time which permitted partial disability
benefits to be paid without regard to actual impairment or wage loss. The elimi-
nation of the waiting period and creation of a benefits schedule were intended to
bring the FECA program in line with state workers’ compensation programs and the
federal Longshore and Harbor Workers’ Compensation Act program.

The 1949 amendments provided for augmented compensation, in the amount of
8.33% of a workers’ pre-disability wage, in cases in which an injured worker had
at least one dependent. This augmented compensation, along with the standard
compensation rate of two-thirds of the workers’ wage brought the level of FECA
benefits for workers with dependents up to the current level of 75% of the worker’s
pre-disability wage. The benefit level for survivors was similarly increased. The in-
tent of the augmented compensation provision was to better insure that disabled
workers and the survivors of workers killed on the job could provide economically
for their dependents. The two-thirds benefit level for dependents was criticized by
the House and Senate Committees which reported the bill as “not sufficient as to
ensure reasonable economic security to a family of a deceased worker where there
is a large family.”21 Similar concerns over the adequacy of the two-thirds benefit
level were expressed at a House Committee on Education and Labor hearing on the
1949 amendments.22

Reduced benefits at age 70

While the 1949 amendments generally increased the level of FECA benefits, the
amendments also required the FECA administrator to review the amount of com-
pensation paid to any person aged 70 or older. The administrator was provided the
authority to reduce the amount of such benefits if it was determined that the work-
er’'s wage-earning capacity had been reduced because of age, independent of his or
her disability. This provision was opposed by several representatives from federal
employee organizations who testified before the House Education and Labor Com-
mittee that such a provision was inconsistent with the mandatory federal employee
retirement age of 70 in place at the time and could cause undue hardships to work-
ers who, because of their disabilities, had not been able to reach their full earning
poter;gial or who had reduced pensions because of many years of limited or no earn-
ings.

Provisions for vocational rehabilitation

The 1949 amendments permitted the FECA program administrator to send bene-
ficiaries to receive vocational rehabilitation services at the government’s expense.
The amendments also created a special supplemental benefit for workers partici-
pating in vocational rehabilitation programs. These provisions were intended to im-
prove the return-to-work prospects of FECA claimants which, it was thought, would
ultimately benefit both the employee through a return to earning wages and the
government through a reduction in FECA benefit costs.24

The exclusive remedy rule

The 1949 amendments established that the FECA program would be the exclusive
remedy against the federal government for federal workers with employment-related
injuries, illnesses, and deaths. This provision prohibited employees from seeking to
recover economic or non-economic damages from the government for injuries, ill-
nesses, and deaths covered by FECA and brought the FECA program in line with
one of the general principles of workers’ compensation which was already written
into the workers’ compensation laws in the states.

When the FECA program was created, an exclusive remedy rule was seen as un-
necessary because of the general prohibition against suits against the federal gov-
ernment. However, by 1949 three factors had combined to result in significant num-
bers of federal employees choosing to bring lawsuits against the federal government
rather than file for FECA benefits. First, the passage after 1916 of laws such as
the Federal Tort Claims Act which permitted some suits against the government.
Second, some injuries to federal employees occurred while they worked for govern-
ment corporations subject to lawsuits. Finally, because FECA benefits are limited
by statute to partial wage replacement and medical benefits, employees felt that
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they could secure greater financial benefits from the courts than from the FECA
program.25

1960 Amendments

The chargeback process

The Federal Employees’ Compensation Act Amendments of 1960, P.L. 86-767, cre-
ated the chargeback process in which the Secretary of Labor is required to bill each
federal agency for the costs of FECA benefits provided to their employees in the pre-
vious fiscal year so that these agency may reimburse the Employees’ Compensation
Fund. In addition, these amendments required that government corporations also
pay their “fair share” of FECA administrative costs to the government. The
chargeback process was intended by Congress to “further the promotion of safety”
among federal agencies by making the agencies ultimately responsible for the costs
of injuries, illnesses, and deaths of their employees.26

1966 Amendments

The Federal Employees’ Compensation Act Amendments of 1966, P.L. 89-488,
made two significant changes to the FECA program. These changes continue to be
in effect today.

Use of the GS scale to set minimum and maximum benefit levels

Prior to the enactment of the 1966 amendments, the maximum and minimum lev-
els of FECA benefits were set by statute and not subject to any automatic adjust-
ments. In 1966 FECA benefits were still subject to levels enacted as part of the 1949
amendments. According to the Senate Committee on Labor and Public Welfare, the
statutory maximum provided for full benefits for over 99% of claimants in 1949, but
only 85% of claimants by 1966.27 To address the difficulty inherent in using statu-
tory changes to keep pace with the growth in federal employees’ wages, the 1966
amendments provide for use of the general schedule (GS) scale as the basis for the
maximum and minimum FECA benefit levels with the maximum level set at 75%
of the highest rate of basic pay at the GS-15 level.

Cost-of-living adjustment for benefits
The 1966 amendments provided for an annual cost-of-living adjustment for FECA

benefits.28 This annual adjustment is a unique feature of the FECA program not
found in other workers’ compensation systems.

1974 Amendments

The Federal Employees’ Compensation Act Amendments of 1974, P.L. 93-416,
made three major changes to the FECA program. These three changes remain key
elements of the program today.

Continuation of pay

The 1974 amendments provided for up to 45 days of continuation of pay from a
worker’s employing agency in cases of traumatic injuries covered by FECA. During
this period, an injured employee may receive his or her full pay rather than FECA
compensation. Because continuation of pay is considered income rather than a ben-
efit, it is subject to the federal income tax and is reduced by all standard payroll
deductions.

Congress felt that 45 days of continuation of pay were needed because of the time
it often took for FECA claims to be processed and compensation benefits to begin.
In its report on the 1974 amendments, the Senate Committee on Labor and Public
Welfare cited a General Accounting Office report that stated that the average proc-
essing time for FECA claims was between 49 and 70 days, a delay that the com-
mittee found “creates economic hardship on the injured employee and his or her
family and causes difficult administrative problems for the Secretary of Labor and
the employing agencies.” 29

Employee choice of physician
The 1974 amendments authorized employees to select their own treating physi-
cians rather than use doctors employed or selected by the federal government. The
right of employees to have free choice over who provides their medical care was one
of the recommendations of the National Commission on State Workmen’s Com-
pensation Laws in 1972 and the this provision brought the FECA program in line
with that recommendation as well as some other workers’ compensation systems.

Elimination of reduced benefits after age 70

The 1974 amendments removed the provision, enacted as part of the 1949 amend-
ments, requiring that FECA benefits be reviewed and permitting FECA benefits to
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be reduced after a claimant reached age 70 to account for the reduced earning ca-
pacity that may come with age independent of any disability. In its report on the
1974 amendments, the Senate Committee on Labor and Public Welfare provided the
following justification for eliminating the reduced benefit provision:

The Committee finds that such a review places an unnecessary burden on both
the employees receiving compensation and the Secretary. Further, the fact that an
employee reaches 70 has no bearing on his or her entitlement to benefits and is con-
sidered discriminatory in the Committee’s opinion.30

Recent FECA Amendments

There have been no major amendments to the FECA program since 1974. How-
ever, the 109th and 110th Congresses did make changes to FECA that partially ad-
dress two of the issues currently facing the program.

Change to the FECA Waiting Period for Postal Employees

Section 901 of the Postal Accountability and Enhancement Act, P.L. 109-435,
changed the way the FECA three-day waiting period for compensation is applied to
employees of the United States Postal Service. This provision requires that postal
employees satisfy the three-day waiting period before the continuation of pay period
can begin. All other federal employees continue to serve the three-day waiting pe-
riod after the conclusion of the continuation of pay period and before FECA com-
pensation benefits begin.

This provision was based on a recommendation of the President’s Commission on
the United States Postal Service. The commission’s recommendation was part of a
larger package of FECA reforms for postal employees intended to reduce the Postal
Service’s workers’ compensation costs. Because of what the commission termed the
“unique businesslike charter” of the Postal Service, the commission recommended
that the service’s workers’ compensation system become more in line with the state
Workerg’ compensation systems that provide coverage for most private-sector busi-
nesses.31

Death Gratuity for Federal Employees Killed While Serving Alongside the
Armed Forces

American military operations in Iraq and Afghanistan have been supported by an
unprecedented number of civilian employees, some of whom are serving in hostile
areas alongside the armed forces. These deployed civilian employees are covered by
FECA, but concerns have been raised about the adequacy of FECA benefits for those
injured or killed while serving in areas of combat, especially when compared to the
benefits available to members of the armed forces from the Departments of Defense
and Veterans Affairs.32

Section 1105 of the National Defense Authorization Act for Fiscal Year 2008, P.L.
110-181, provides for a death gratuity of up to $100,000 to be paid to the survivors
of any federal employee, or employee of a non-appropriated fund instrumentality,
who “dies of injuries incurred in connection with the employee’s service with an
Armed Force in a contingency operation.” This death gratuity is paid in addition to
the regular FECA compensation for survivors, but is offset by any other death gra-
tuities paid by the federal government.

Overview of the FECA Program Today

This section of my testimony provides a plain-language overview of the major fea-
tures of the FECA program in effect today.

Statutory and Regulatory Authorities

The FECA program is authorized in statute at 5 U.S.C. §§ 8101 et seq. Regula-
tions implementing the FECA are provided at 20 C.F.R. §§ 10.00-10.826. The FECA
program is administered by the Department of Labor, Office of Workers Compensa-
tion Programs (OWCP).

Program Financing

Benefits under FECA are paid out of the federal Employees’ Compensation Fund.
This fund is financed by appropriations from Congress which are used to pay cur-
rent FECA benefits and which are ultimately reimbursed by federal agencies
through the chargeback process.

Each quarter OWCP provides to all federal agencies with employees receiving
FECA benefits an estimate of the cost of these benefits to assist these agencies in
preparing their budget requests. By August 15 of each year, OWCP sends each
agency a statement of their FECA costs for the previous fiscal year. Each agency
must include in its next budget request an appropriation to cover its FECA costs
for the previous fiscal year. Upon receiving this appropriation, or if a non-appro-
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priated entity of the government, by October 15, the agency must reimburse the
Employees’ Compensation Fund for the costs of the FECA benefits provided to its
employees.

The administrative costs associated with the FECA program are provided to the
Department of Labor through the appropriations process. In addition, the United
States Postal Service and certain other government corporations are required to pay
for the “fair share” of the costs of administering benefits for their employees.

Employees Covered by FECA

The FECA program covers all civilians employed by the federal government, in-
cluding employees in the executive, legislative, and judicial branches of the govern-
ment. Both full-time and part-time workers are covered as are most volunteers and
all persons serving on federal juries. Coverage is also extended to certain groups in-
cluding state and local law enforcement officers acting in a federal capacity, Peace
Corps volunteers, students participating in Reserve Officer Training Corps pro-
grams, and members of the Coast Guard Auxiliary and Civil Air Patrol.

Conditions Covered by FECA

Under FECA, workers’ compensation benefits are paid to any covered employee
for any disability or death caused by any injury or illness sustained during the em-
ployee’s work for the federal government. There is no list of covered conditions nor
is there a list of conditions that are not covered. However, no injury, illness, or
death may be compensation by FECA if the condition was:

e caused by the willful misconduct of the employee;

e caused by the employee’s intention to bring about the injury or death of himself
or another person; or

e proximately caused by the intoxication of the employee.

In addition, any person convicted of a felony related to the fraudulent application
for or receipt of FECA benefits forfeits his or her rights to all FECA benefits for
any injury that occurred on or before the date of conviction. The benefits of any per-
son confined in jail, prison, or an institution pursuant to a felony conviction are sus-
pended for the duration of the incarceration and may not be recovered.

FECA Claims Process

All FECA claims are processed and adjudicated by OWCP. Initial decisions on
claims are made by OWCP staff based on evidence submitted by the claimant and
his or her treating physician. The law also permits OWCP to order a claimant or
beneficiary to submit to a medical examination from a doctor contracted to the fed-
eral government. An employee dissatisfied with a claims decision may request a
hearing before OWCP or that OWCP review the record of its decision. A final appeal
can be made to the Employees’ Compensation Appeals Board (ECAB). The decision
of the ECAB is final, cannot be appealed, and is not subject to judicial review.

Time Limit for Filing a FECA Claim

In general, a claim for disability or death benefits under FECA must be made
within three years of the date of the injury or death. In the case of a latent dis-
ability, such as a condition caused by exposure to a toxic substance over time, the
three-year time limit does not begin until the employee is disabled and is aware,
or reasonably should be aware, that the disability was caused by his or her employ-
ment.

FECA Compensation Benefits

Continuation of Pay

In the case of a traumatic injury, an employee is eligible for Continuation of
Pay.33 Continuation of pay is paid by the employing agency and is equal to 100%
of the employee’s rate of pay at the time of the traumatic injury. Since continuation
of pay is considered salary and not compensation, it is taxed and subject to any de-
ductions normally made against the employee’s salary. Any lost work time beyond
45 days, or lost time due to a latent condition, is considered either a partial or total
disability under FECA.

Employees of the United States Postal Service must satisfy a three-day waiting
period before becoming eligible for continuation of pay.

Partial Disability
If an employee is unable to work full-time at his or her previous job, but is able
to work either part-time or at a job in a lower pay category, then he or she is consid-
ered partially disabled and eligible for the following compensation benefits:
o if the employee is single, a monthly benefit equal to two-thirds of the difference
between the employee’s pre-disability and post-disability monthly wage; or
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o if the employee has at least one dependent, a monthly benefit equal to 75% of
the difference between the employee’s pre-disability and post-disability monthly
wage.

The compensation benefits paid for partial disability are capped at 75% of the
maximum basic pay at rate GS-15, are not subject to federal taxation, and are sub-
ject to an annual cost-of-living adjustment.

If an employee’s actual wages do not accurately represent his or her true wage-
earning capacity, or if he or she has no wages, then his or her partial disability ben-
efit is based on his or her wage-earning capacity as determined by OWCP using a
combination of vocational factors and “degree of physical impairment.”

Scheduled awards

In cases in which an employee suffers a permanent partial disability, such as the
loss of a limb, he or she is entitled to a scheduled benefit. The scheduled benefit
is in addition to any other partial or total disability benefits received and an em-
ployee may receive a scheduled award even if he or she has returned to full-time
work.34 If an employee suffers a disfigurement of the face, head or neck that is of
such severity that it may limit his or her ability to secure or retain employment,
the employee is entitled to up to $3,500 in additional compensation.

Total Disability

If an employee is unable to work at all, then he or she is considered totally dis-
abled and eligible for the following compensation benefits:

o if the employee is single, a monthly benefit equal to two-thirds of the employee’s
pre-disability monthly wage; or

e if the employee has at least one dependent, a monthly benefit equal to 75% of
the employee’s pre-disability monthly wage.

The compensation benefits paid for total disability are capped at 75% of the max-
imum basic pay at rate GS-15, are not subject to federal taxation, and are subject
to an annual cost-of-living adjustment. Benefits are payable until it is determined
that the employee is no longer totally disabled and may continue until the employ-
ee’s death.

Death

If an employee dies on the job or from a latent condition caused by his or her
gmplfgyment, the employee’s survivors are eligible for the following compensation

enefits:

o if the employee’s spouse has no children, then the spouse is eligible for a month-
ly benefit equal to 50% of the employee’s monthly wage at the time of death;

o if the employee’s spouse has one or more children, then the spouse is eligible
for a monthly benefit equal to 45% of the employee’s monthly wage at the time of
death and each child is eligible for a monthly benefit equal to 15% of the employee’s
monthly wage at the time of death, up to a maximum family benefit of 75% of the
employee’s monthly wage at the time of death.

Special rules apply in cases in which an employee dies without a spouse or chil-
dren or with only children.

If a spouse remarries before age 55, then he or she is entitled to a lump-sum pay-
ment equal to 24 months of benefits, after which all benefits cease. If a spouse re-
marries at age 55 or older, benefits continue for life. A child’s benefits end at age
18, or age 23 if the child is still in school. A child’s benefits continue for life if the
child is disabled and incapable of self-support.

The compensation benefits paid for death are capped at 75% of the maximum
basic pay at rate GS-15, are not subject to federal taxation, and are subject to an
annual cost-of-living adjustment.

Additional death benefits

The personal representative of the deceased employee is entitled to reimburse-
ment, up to $200, of any costs associated with terminating the deceased employee’s
formal relationship with the federal government. The personal representative of the
deceased employee is also entitled to a reimbursement of funeral costs up to $800
and the federal government will pay any costs associated with shipping a body from
the place of death to the employee’s home. An employee killed while working with
the military in a contingency operation is also entitled to a special gratuity payment
of up to $100,000 payable to his or her designated survivors.

FECA Medical Benefits

Under FECA, all medical costs, including medical devices, therapies and medica-
tions, associated with the treatment of a covered injury or illness are paid for, in
full, by the federal government. A FECA beneficiary is not responsible for any coin-
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surance or any other costs associated with his or her medical treatment and does
not have to use any personal insurance for any covered medical costs. Generally,
a beneficiary may select his or her own medical provider and is reimbursed for the
costs associated with transportation to receive medical services.

A FECA beneficiary who is blind, paralyzed, or otherwise disabled such that he
or she needs constant personal attendant care may receive an additional benefit of
up to $1,500 per month.

Vocational Rehabilitation

The Secretary of Labor may direct any FECA beneficiary to participate in voca-
tional rehabilitation, the costs of which are paid by the federal government. While
participating in vocational rehabilitation, the beneficiary may receive an additional
benefit of up to $200 per month. However, any beneficiary who is directed to partici-
pate in vocational rehabilitation and fails to do so may have his or her benefit re-
duced to a level consistent with the increased wage earning capacity that likely
would have resulted from participation in vocational rehabilitation.
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Chairman WALBERG. Thank you, Mr. Szymendera, and thank
you for the promptness. I appreciate that.
I recognize Mr. Bertoni.

STATEMENT OF DANIEL BERTONI, DIRECTOR OF EDUCATION,
WORKFORCE, AND INCOME SECURITY, GOVERNMENT AC-
COUNTABILITY OFFICE

Mr. BERTONI. Mr. Chairman, Ranking Member Woolsey, mem-
bers of the subcommittee, good morning.

I am pleased to discuss issues related to potential changes to the
Federal Employees’ Compensation Act, or FECA, which provides
critical wage loss compensation and other benefits to federal em-
ployees who are unable to work due to injuries sustained on the
job.

Concerns have been raised that federal employees on FECA re-
ceive benefits that can be more generous than under the traditional
federal retirement system, and that the program may incentivize
individuals to remain on the rolls well beyond retirement age.

Over the past 30 years, there have bee numerous proposals to
change FECA, and more recent options for revising the program for
older beneficiaries are similar to those that we have discussed in
prior work.

My statement discusses stakeholder views surrounding previous
proposals for change and policy questions and issues that still
merit consideration today in crafting legislation to change benefits
for older beneficiaries.



19

In 1996, we reported that a perception among many that older
FECA beneficiaries were receiving overly generous benefits gen-
erated two proposals to change benefits once individuals reach re-
tirement age. The first would convert FECA benefits to federal re-
tirement benefits at age 65 with certain protections, such as mak-
ing adjustments for regular pay increases over time.

A bill recently introduced in the Congress includes a similar ap-
proach requiring FECA recipients to retire upon reaching social se-
curity retirement age. A second proposal we reviewed involved con-
verting FECA wage loss benefits to an annuity and reducing bene-
fits 2 years after a beneficiary reach civil service retirement age.

More recently, the Department of Labor proposed a similar
change that would reduce FECA benefits for retirement age recipi-
ents to 50 percent of their salary at the time of injury. In our past
work, we have noted that proponents for change felt that reforms
were necessary to control escalating costs and ensure benefit eq-
uity.

Those in opposition were concerned that benefit reductions would
cause economic hardships and reduce incentives for employers to
manage claims or develop safer work environments. In soliciting
views from various experts and stakeholders, we identified a num-
ber of issues that merit consideration in crafting legislation to
change benefits for older FECA beneficiaries.

And going forward, Congress may wish to consider the following
questions as it assesses current reform proposals: First, how would
benefits be computed? For some proposals, as in the annuity op-
tion, calculating this FECA benefit may be fairly simple. For oth-
ers, consideration of more complex adjustments may be necessary
to address expended time out of the workforce and other variables.

Second, which FECA beneficiaries would be affected and should
some workers be exempt under some proposals, such as those al-
ready on the rolls or those who are ineligible for federal retirement.
Third, what criteria would initiate a benefit change? Would age or
retirement eligibility alone trigger events, or would secondary cri-
teria be needed such as a delayed transition period for those at or
near retirement age at the time of enactment.

And fourth, how would other benefits be treated, such as sur-
vivor and medical benefits under a reformed system? And lastly,
the critical question of how will benefits be funded? Depending on
the proposal, funding alternatives may be needed.

In particular, we note in our 1996 report that if beneficiaries
were converted to federal retirement, alternatives may be nec-
essary. While the annuity option would likely remain funded under
the traditional FECA charge back system.

In conclusion, FECA continues to play a vital role in providing
compensation to federal employees who are unable to work because
of injuries sustained while performing their duties. Prior and cur-
rent reform proposals continue to raise a number of important
issues with implications for both beneficiaries and federal agencies
responsible for administering the program.

While not exhaustive, the analytical framework in questions
posed in our prior work are still relevant today and can help all
stakeholders and interested parties better understand program
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complexities and key issues to consider as they move forward in as-
sessing specific proposals for change.

As you may know, we have recently begun a new review of the
FECA program, which will include an analysis of the characteris-
tics of the beneficiary population as well as how potential changes
to the program could impact cost and benefits, and we look forward
to working with Labor as we move forward with this analysis.

Mr. Chairman, this concludes my statement. I am happy to an-
swer any questions that you or other members of the subcommittee
may have. Thank you, very much.

[The statement of Mr. Bertoni follows:]

Prepared Statement of Daniel Bertoni, Director, Education, Workforce, and
Income Security Issues, Government Accountability Office

Chairman Walberg, Ranking Member Woolsey and Members of the Committee: I
am pleased to be here today to comment on issues related to possible changes to
the Federal Employees’ Compensation Act (FECA) program, a topic that we have
reported on in the past. At the end of chargeback year 2010, the FECA program,
administered by the Department of Labor (Labor) paid more than $1.88 billion in
wage-loss compensation, impairment, and death benefits, and another $898.1 mil-
lion for medical and rehabilitation services and supplies.! Currently, FECA benefits
are paid to federal employees who are unable to work because of injuries sustained
while performing their federal duties, including those who are at or older than re-
tirement age. Concerns have been raised that federal employees on FECA receive
benefits that could be more generous than under the traditional federal retirement
system and that the program may have unintended incentives for beneficiaries to
remain on the FECA program beyond the traditional retirement age. Over the past
30 years, there have been various proposals to change the FECA program to address
this concern. Recent policy proposals to change the way FECA is administered for
older beneficiaries share characteristics with past proposals we have discussed in
prior work. In August 1996, we reported on the issues associated with changing ben-
efits for older beneficiaries.2 Because FECA’s benefit structure has not been signifi-
cantly amended in more than 35 years, the policy questions raised in our 1996 re-
port are still relevant and important today.

My statement today will focus on (1) previous proposals for changing FECA bene-
fits for older beneficiaries and (2) questions and associated issues that merit consid-
eration in crafting legislation to change benefits for older beneficiaries. This state-
ment is drawn primarily from our 1996 report in which we solicited views from se-
lected federal agencies and employee groups to identify questions and associated
issues with crafting benefit changes. In that report, we also reviewed relevant laws
and analyzed previous studies and legislative proposals that would have changed
benefits for older FECA beneficiaries. For purposes of this testimony, we did not
conduct a legal analysis to update the results of our prior work, but instead relied
upon secondary sources such as the Congressional Research Service (CRS). The
work on which this testimony was based was conducted in accordance with gen-
erally accepted government auditing standards. Those standards require that we
plan and perform the audit to obtain sufficient, appropriate evidence to provide a
reasonable basis for our findings and conclusions based on our audit objectives. We
believe that the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

In summary, we have reported that the perception that many retirement-age
beneficiaries were receiving more generous benefits on FECA had generated two al-
ternative proposals to change benefits once beneficiaries reach the age at which re-
tirement typically occurs: (1) converting FECA benefits to retirement benefits and,
(2) changing FECA wage-loss benefits by establishing a new FECA annuity. We also
discussed a number of issues to be considered in crafting legislation to change bene-
fits for older beneficiaries. Going forward, Congress may wish to consider the fol-
lowing questions in assessing current proposals for change: (1) How would benefits
be computed? (2) Which beneficiaries would be affected? (3) What criteria, such as
age or retirement eligibility, would initiate changed benefits? (4) How would other
benefits, such as FECA medical and survivor benefits, be treated and administered?
(5) How would benefits, particularly retirement benefits, be funded?
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Background: FECA

FECA is administered by Labor’s Office of Workers’ Compensation Programs
(OWCP) and currently covers more than 2.7 million civilian federal employees from
more than 70 different agencies. FECA benefits are paid to federal employees who
are unable to work because of injuries sustained while performing their federal du-
ties. Under FECA, workers’ compensation benefits are authorized for employees who
suffer temporary or permanent disabilities resulting from work-related injuries or
diseases. FECA benefits include payments for (1) loss of wages when employees can-
not work because of work-related disabilities due to traumatic injuries or occupa-
tional diseases; (2) schedule awards for loss of, or loss of use of, a body part or func-
tion; (3) vocational rehabilitation; (4) death benefits for survivors; (5) burial allow-
ances; and (6) medical care for injured workers. Wage-loss benefits for eligible work-
ers with temporary or permanent total disabilities are generally equal to either 66%5
percent of salary for a worker with no spouse or dependent, or 75 percent of salary
for a worker with a spouse or dependent. Wage-loss benefits can be reduced based
on employees’ wage-earning capacities when they are capable of working again.
OWCP provides wage-loss compensation until claimants can return to work in either
their original positions or other suitable positions that meet medical work restric-
tions.3 Each year, most federal agencies reimburse OWCP for wage-loss compensa-
tion payments made to their employees from their annual appropriations. If claim-
ants return to work but do not receive wages equal to that of their prior positions—
such as claimants who return to work part-time—FECA benefits cover the dif-
ference between their current and previous salaries.* Currently, there are no time
or age limits placed on the receipt of FECA benefits.

With the passage of the Federal Employees’ Compensation Act of 1916, members
of Congress raised concerns about levels of benefits and potential costs of estab-
lishing a program for injured federal employees.5> As Congress debated the act’s pro-
visions in 1916 and again in 1923, some congressional members were concerned that
a broad interpretation threatened to make the workers’ compensation program, in
effect, a general pension. The 1916 act granted benefits to federal workers for work-
related injuries. These benefits were not necessarily granted for a lifetime; they
could be suspended or terminated under certain conditions. Nevertheless, the act
placed no age or time limitations on injured workers’ receipt of wage compensation.
The act did contain a provision allowing benefits to be reduced for older bene-
ficiaries. The provision stated that compensation benefits could be adjusted when
the wage-earning capacity of the disabled employee would probably have decreased
on account of old age, irrespective of the injury.

While the 1916 act did not specify the age at which compensation benefits could
be reduced, the 1949 FECA amendments established 70 as the age at which a re-
view could occur to determine if a reduction were warranted.¢ In 1974, Congress
again eliminated the age provision.”

Federal Retirement Systems

Typically, federal workers participate in one of two retirement systems which are
administered by the Office of Personnel Management (OPM): the Civil Service Re-
tirement System (CSRS), or the Federal Employees’ Retirement System (FERS).
Most civilian federal employees who were hired before 1984 are covered by CSRS.
Under CSRS, employees generally do not pay Social Security taxes or earn Social
Security benefits. Federal employees first hired in 1984 or later are covered by
FERS. All federal employees who are enrolled in FERS pay Social Security taxes
and earn Social Security benefits. Federal employees enrolled in either CSRS or
FERS also may contribute to the Thrift Savings Plan (TSP); however, only employ-
ees enrolled in FERS are eligible for employer matching contributions to the TSP.

Under both CSRS and FERS, the date of an employee’s eligibility to retire with
an annuity depends on his or her age and years of service. The amount of the retire-
ment annuity is determined by three factors: the number of years of service, the ac-
crual rate at which benefits are earned for each year of service, and the salary base
to which the accrual rate is applied.8 In both CSRS and FERS, the salary base is
the average of the highest three consecutive years of basic pay. This is often called
“high-3” pay.

According to CRS, an injured employee cannot contribute to Social Security or to
the TSP while receiving workers’ compensation because Social Security taxes and
TSP contributions must be paid from earnings, and workers’ compensation pay-
ments are not classified as earnings under either the Social Security Act or the In-
ternal Revenue Code. As a result, the employee’s future retirement income from So-
cial Security and the TSP may be reduced. Legislation passed in 2003 increased the
FERS basic annuity from 1 percent of the individual’s high-3 average pay to 2 per-
cent of high-3 average pay while an individual receives workers’ compensation,



22

which would help replace income that may have been lost from lower Social Security
benefits and reduced income from TSP.?

Proposals to Change Benefits for Older Beneficiaries

Concerns that beneficiaries remain in the FECA program past retirement age
have led to several proposals to change the program. Under current rules, an age-
eligible employee with 30 years of service covered by FERS could accrue pension
benefits that are 30 percent of their average high-3 pay and under CSRS could ac-
crue almost 60 percent of their high-3 average pay. Under both systems benefits can
be taxed. 1© FECA beneficiaries can receive up to 75 percent of their preinjury in-
come, tax-free, if they have dependents and 662%5 percent without dependents. Be-
cause returning to work could mean giving up a FECA benefit for a reduced pension
amount, concerns have been raised by some that the program may provide incen-
tives for beneficiaries to continue on the program beyond retirement age.

In 1996, we reported on two alternative proposals to change FECA benefits once
beneficiaries reach the age at which retirement typically occurs: (1) converting
FECA benefits to retirement benefits, and (2) changing FECA wage-loss benefits to
a newly established FECA annuity.

The first proposal would convert FECA benefits for workers who are injured or
become ill to regular federal employee retirement benefits at retirement age. In
1981, the Reagan administration proposed comprehensive FECA reform, including
a provision to convert FECA benefits to retirement benefits at age 65. The proposal
included certain employee protections, one of which was calculating retirement ben-
efits on the basis of the employee’s pay at time of injury (with adjustments for reg-
ular federal pay increases). According to proponents, this change would improve
agencies’ operations because their discretionary budgets would be decreased by
FECA costs, and, by reducing caseload, it would allow Labor to better manage new
and existing cases for younger injured workers. A bill recently introduced in Con-
gress includes a similar provision, requiring FECA recipients to retire upon reach-
ing retirement age as defined by the Social Security Act.1!

The second proposal, based on proposals that several agencies developed in the
early 1990s, would convert FECA wage-loss compensation benefits to a FECA annu-
ity benefit. These agency proposals would have reduced FECA benefits by a set per-
centage two years after beneficiaries reached civil service retirement eligibility. Pro-
ponents of this alternative noted that changing to a FECA annuity would be simpler
than converting FECA beneficiaries to the retirement system, would result in con-
sistent benefits, and would allow benefits to remain tax-free. Proponents also argued
that a FECA annuity would keep the changed benefit within the FECA program,
thereby avoiding complexities associated with converting FECA benefits under
CSRS and FERS. For example, converting to retirement benefits could be difficult
for some employees who currently are not participating in a federal retirement plan.
Also, funding future retirement benefits could be a problem if the FECA recipient
has not been making retirement contributions. Labor recently suggested a change
to the FECA program that would reduce wage-loss benefits for Social Security re-
tirement-aged recipients to 50 percent of their gross salary at the date of injury, but
would still be tax-free. 12 Labor’s proposal would still keep the changed benefit with-
in the FECA program.

In our 1996 report, however, we identified a number of issues with both alter-
native proposals. For example, some experts and other stakeholders we interviewed
noted that age discrimination posed a possible legal challenge and that some provi-
sions in the law would need to be addressed with new statutory language.l3 Others
noted that benefit reductions would cause economic hardships for older bene-
ficiaries. Some noted that without the protections of the workers’ compensation pro-
gram, injured employees who have few years of service or are ineligible for retire-
ment might suffer large reductions in benefits. Moreover, opponents to change also
viewed reduced benefits as breaking the workers’ compensation promise. Another
concern was that agencies’ anticipation of reduced costs for workers’ compensation
could result in fewer incentives to manage claims or to develop safer working envi-
ronments.

Questions and Issues to Consider if Crafting FECA Changes

We also discussed in our 1996 report a number of issues that merit consideration
in crafting legislation to change benefits for older beneficiaries. Going forward, Con-
gress may wish to consider the following questions as it assesses and considers cur-
rent reform proposals: (1) How would benefits be computed? (2) Which beneficiaries
would be affected? (3) What criteria, such as age or retirement eligibility, would ini-
tiate changed benefits? (4) How would other benefits, such as FECA medical and
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survivor benefits, be treated and administered? (5) How would benefits, particularly
retirement benefits, be funded?

How Would Benefits Be Computed?

The retirement conversion alternative raises complex issues, arising in part from
the fact that conversion could result in varying retirement benefits, depending on
conversion provisions, retirement systems, and individual circumstances. A key
issue is whether or not benefits would be adjusted. The unadjusted option would
allow for retirement benefits as provided by current law. The adjusted option would
typically ensure that time on the FECA rolls was treated as if the beneficiary had
continued to work. This adjustment could (1) credit time on FECA for years of serv-
ice or (2) increase the salary base (for example, increasing salary from the time of
injury by either an index of wage increases or inflation, assigning the current pay
of the position, or providing for merit increases and possible promotions missed due
to the injury).

Determining the FECA annuity would require deciding what percentage of FECA
benefits the annuity would represent. Under previous proposals benefits would be
two-thirds of the previous FECA compensation benefits. Provisions to adjust calcula-
tions for certain categories of beneficiaries also have been proposed. Under previous
proposals, partially disabled individuals receiving reduced compensation would re-
ceive the lesser of the FECA annuity or the current reduced benefit. FECA annuity
computations could also be devised to achieve certain benchmarks. For example, the
formula for a FECA annuity could be designed to approximate a taxable retirement
annuity. One issue concerning a FECA annuity is whether it would be permanent
once set, or whether it would be subject to adjustments based on continuing OWCP
reviews of the beneficiary’s workers’ compensation claim.

Which Beneficiaries Would Be Affected?

Currently most federal employees are covered by FERS, but conversion proposals
might have to consider differences between FERS and CSRS participants, and par-
ticipants in any specialized retirement systems. 14 Other groups that might be
uniquely affected include injured workers who are not eligible for federal retirement
benefits, individuals eligible for retirement conversion benefits, but not vested; and
individuals who are partially disabled FECA recipients but active federal employees.
With regard to vesting, those who have insufficient years of service to be vested
might be given credit for time on the FECA rolls until vested. There is also the
question of whether changes will focus on current or future beneficiaries. Exempting
current beneficiaries delays receipt of full savings from FECA cost reductions to the
future. One option might be a transition period for current beneficiaries. For exam-
ple, current beneficiaries could be given notice that their benefits would be changed
after a certain number of years.

What Criteria Would Initiate Changed Benefits?

Past proposals have used either age or retirement eligibility as the primary cri-
terion for changing benefits. If retirement eligibility is used, consideration must be
given to establishing eligibility for those who might otherwise not become retire-
ment eligible. This would be true for either the retirement conversion or the annuity
option. At least for purposes of initiating the changed benefit, time on the FECA
rolls might be treated as if it counted for service time toward retirement eligibility.
Deciding on the criteria that would initiate change in benefits might require devel-
oping benchmarks. For example, if age were the criteria, it might be benchmarked
against the average age of retirement for federal employees, or the average age of
retirement for all employees. Another question is whether to use secondary criteria
to delay changed benefits in certain cases. The amount of time one has received
FECA benefits is one possible example of secondary criteria. Secondary criteria
might prove important in cases where an older, injured worker may face retirement
under the retirement conversion option even when recovery and return to work is
almost assured.

How Would Other Benefits, Such As FECA Medical Benefits Or Survivor Ben-
efits, Be Treated and Administered?

In addition to changing FECA compensation benefits, consideration should be
given to whether to change other FECA benefits, such as medical benefits or sur-
vivor benefits. For example, the 1981 Reagan administration proposal would have
ended survivor benefits under FECA for those beneficiaries whose benefits were con-
verted to the retirement system. Another issue to consider is who will administer
benefits if program changes shift responsibilities—OPM administers retirement an-
nuity benefits for federal employees, and Labor currently administers FECA bene-
fits. Although it may be advantageous to consolidate case management in one agen-
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cy, such as OPM, if the retirement conversion alternative were selected, the agency
chosen to manage the case might have to develop an expertise that it does not cur-
rently possess. For example, OPM might have to develop expertise in medical fee
schedules to control workers’ compensation medical costs.

How Would Benefits, Particularly Retirement Benefits, Be Funded?

For the retirement conversion alternative, another issue is the funding of any re-
tirement benefit shortfall. Currently, agencies and individuals do not make retire-
ment contributions if an individual receives FECA benefits; thus, if retirement bene-
fits exceed those for which contributions have been made, retirement funding short-
falls would occur. Retirement fund shortfalls can be funded through payments made
by agencies at the time of conversion or prior to conversion. First, lump-sum pay-
ment could be made by agencies at the time of the conversion. This option has been
criticized because the start-up cost was considered too high. Second, shortfalls could
be covered on a pay-as-you-go basis after conversion. In this approach, agencies
might make annual payments to cover the shortfall resulting from the conversions.
Third, agencies’ and employees’ contributions to the retirement fund could continue
before conversion, preventing shortfalls at conversion. Proposals for the FECA annu-
ity alternative typically keep funding under the current FECA chargeback system.
This is an annual pay-as-you-go system with agencies paying for the previous year’s
FECA costs.

In total, these five questions provide a framework for considering proposals to
change the program.

Concluding Remarks

In conclusion, FECA continues to play a vital role in providing compensation to
federal employees who are unable to work because of injuries sustained while per-
forming their duties. However, continued concerns that the program provides incen-
tives for beneficiaries to remain on the program at, and beyond, retirement age have
led to calls for the program to be reformed. Although FECA’s basic structure has
not significantly been amended for many years, there continues to be interest in re-
forming the program. Proposals to change benefits for older beneficiaries raise a
number of important issues, with implications for both beneficiaries and federal
agencies. These implications warrant careful attention to outcomes that could result
from any changes.

Mr. Chairman, this concludes my prepared statement. I would be pleased to re-
s}liond to any questions that you or other members of the committee may have at
this time.
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fits. Estimating replacement rates under FERS is complicated by the fact that income from two
of its components—Social Security and the TSP—will vary depending on the individual’s work
history, contributions to the TSP, and the investment performance of his or her TSP account.

11Federal Employees’ Compensation Reform Act of 2011, S. 261, 112TH Cong. (2011).

12 According to CRS, an injured employee cannot contribute to Social Security or to the TSP
while receiving workers’ compensation because Social Security taxes and TSP contributions
must be paid from earnings, and workers’ compensation payments are not classified as earnings
under either the Social Security Act or the Internal Revenue Code.

13 Some argued that changing benefits for older beneficiaries violates protections against age
discrimination contained in federal law by forcing them into accepting retirement benefits or a
reduced annuity at a certain age.

140One conversion decision concerns whether to exempt injured workers who are ineligible for
federal retirement benefits. Ineligible workers include, for instance, those without 5 years of fed-
eral service under CSRS, those who have withdrawn retirement contributions, temporary work-
ers, and state and local police covered under special FECA provisions.

Chairman WALBERG. Mr. Bertoni, thank you.
Now I recognize Mr. Steinberg for your testimony.

STATEMENT OF GARY A. STEINBERG, ACTING DIRECTOR OF
THE OFFICE OF WORKERS’ COMPENSATION PROGRAMS, U.S.
DEPARTMENT OF LABOR

Mr. STEINBERG. Thank you, Chairman Walberg, Ranking Mem-
ber Woolsey, and committee members.

I appreciate the opportunity to discuss the Federal Employees’
Compensation Act today. On behalf of Secretary Solis, I would like
to share a set of balanced proposals that would enhance our ability
to assist beneficiaries to return to work, provide a more equitable
array of benefits, and generally modernize the program.

Almost 95 years ago, Congress enacted FECA to provide workers’
compensation coverage to all federal employees and their survivors
for disabilities or death due to work-related injuries or illnesses.

The faces of FECA include the postal worker who is hurt when
his truck is hit while delivering the mail; the FBI agent who is
killed or injured in the line of duty; and the VA nurse who hurts
her back while lifting a patient.

DOL’s Office of Workers’ Compensation Programs works hard to
administer the program fairly, objectively and efficiently. We seek
to continuously improve the quality and service delivery to our cus-
tomers, enhance internal and external communication, and reduce
costs to the taxpayer.

We have made major strides in disability management that have
resulted in significant reduction in the average number of days lost
from the most serious injuries. Over the last 10 years, the average
number of days lost due to serious injuries has declined 20 percent,
producing an annual savings of $53 million.

Our administrative costs are only 5 percent of total program
costs, far below the average of all state self-insurance programs,
which is over 11 percent. To further improve FECA, we have made
comprehensive recommendations to Congress, and I wish to high-
light some of the major recommendations now.

To help injured employees return to work, we request authority
to start vocational rehabilitation activities without waiting until an
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injury is deemed permanent in nature. We seek a mandate to de-
velop a return to work plan with the claimants early in the reha-
bilitation process and the authority to deploy an assisted re-em-
ployment program with the federal agencies similar to the program
that we have successfully implemented with the private sector.

The proposed changes will also have a positive impact on the
government’s ability to achieve the president’s executive order on
hiring individuals with disabilities, which we believe is extremely
important.

We also suggest changes to the benefit structure. For example,
the payment of schedule awards for loss or loss of the use of a limb,
one’s sight, one’s hearing, is often very complicated and that is
often delayed. Although not intended to replace economic loss, pay-
ments are based on the individual salary.

So a letter carrier’s knee injury is compensated at less than half
the rate of her GS-15 manager with the same injury. We think
these awards should be paid by DOL concurrently with wage loss
compensation, made more rapidly, and to be fair, they should be
calculated at a uniform level for all employees.

We also propose increases to the benefit levels for burial ex-
penses and for facial disfigurement. Under current law, the major-
ity of injured workers receive wage replacement at 75 percent of
their salary, tax free and COLA. This rate is higher than the take-
home pay for many federal workers and can serve as an obstacle
to the department’s effort to encourage every worker to make the
hard and sometimes painful effort to overcome their injuries and
go back to work.

We, therefore, recommending shifting the benefit for the majority
of claimants to 70 percent rather than 75 percent. To provide eg-
uity for other federal employees, we also recommend establishing
a lower conversion rate for beneficiaries beyond retirement age,
which would more closely mirror OPM’s retirement rates.

Both of these changes we propose as prospective in nature. In ad-
dition, elements of the statute need to be simplified to enable us
to further reduce processing time. For example, the current statute
increases the compensation rate for anyone with a dependent from
the standard 66 and two-thirds wage loss rate to 75 percent. Pay-
ing all non-retirement age beneficiaries at 70 percent would sim-
plify the process by eliminating the continuing need to obtain and
validate documentation regarding dependent eligibility.

A single rate would be simpler, more equitable, and would
produce a significant savings to the taxpayer. This change alone
would yield a 10-year savings of over $500 million. My testimony
also outlines other important provisions that would streamline and
improve the program.

In summary, while FECA is a model workers’ compensation sys-
tem and 95 years old, it has limitations that need to be addressed.
The reforms that we suggest today, they are not new. They have
been proposed by both the current and previous administrations.
They are careful. They are balanced. We believe that they are re-
flective of good government, and they will help bring the program
into the 21st century.
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Thank you again for the opportunity to meet with you today to
discuss FECA reform, and I will be pleased to answer any ques-
tions as we continue on.

[The statement of Mr. Steinberg follows:]

Prepared Statement of Gary Steinberg, Acting Director,
Office of Workers’ Compensation Programs, U.S. Department of Labor

Chairman Tim Walberg, Ranking Member Lynn Woolsey, and Members of the
Subcommittee: My name is Gary Steinberg, and I am the Acting Director of the De-
partment of Labor’s (DOL) Office of Workers’ Compensation Programs (OWCP).
OWCP administers a number of workers’ compensation programs, including the
Federal Employees’ Compensation Act (FECA), which covers 2.7 million Federal and
Postal workers and is one of the largest self-insured workers’ compensation systems
in the world.

I appreciate the opportunity to discuss legislative reforms to FECA that would en-
hance our ability to assist FECA beneficiaries to return to work, provide a more eq-
uitable array of FECA benefits, and generally modernize the program and update
the statute. Almost 95 years ago, on September 7, 1916, Congress enacted FECA
to provide comprehensive Federal workers’ compensation coverage to all Federal em-
ployees and their survivors for disability or death due to an employment injury or
illness. FECA’s fundamental purpose is to provide compensation for wage loss and
medical care, facilitate return to work for employees who have recovered from their
injuries, and pay benefits to survivors. The faces of FECA include the Postal worker
whose mail truck is hit while delivering mail, the Federal Bureau of Investigation
(FBI) agent injured or killed in the line of duty, the Department of Veterans’ Affairs
nurse who hurts her back while lifting patients, and the Federal employee injured
in the recovery efforts in Japan. All of these employees will receive benefits provided
by this Act.

Since FECA has not been significantly amended in over 35 years, there are areas
where the statute could be improved. Thus we have developed a number of pro-
posals to reform and maintain FECA as the model workers’ compensation program
for the twenty-first century. In the 2012 Budget we estimated 10-year savings of
around $400 million, but we think the potential savings are likely higher. After
briefly discussing the current status of the FECA program, I am pleased to outline
possible changes to the statute for consideration.

Many of the proposals are based on the results of studies by the program, the
Government Accountability Office (GAO), the Inspectors General, as well as discus-
sions with stakeholder organizations over the past 20 years. Recently, we have
shared these proposed changes with staff of this and other Congressional commit-
tees and various outside parties such as representatives of Federal employee unions
and members of the disability community.

FECA Today

Benefits under the FECA are payable for both traumatic injuries (injuries sus-
tained during the course of a single work shift) and occupational disease due to sus-
tained injurious exposure in the workplace. If OWCP’s review of the evidence deter-
mines that a covered employee has sustained a work-related medical condition, the
FECA program provides a wide variety of benefits including payment for all reason-
able and necessary medical treatment; compensation to the injured worker to re-
place partial or total lost wages (paid at two-thirds of the employees’ salary or at
three-fourths if there is at least one dependent); a monetary award in cases of per-
manent impairment of limbs or other parts of the body; medical and vocational re-
habilitation assistance in returning to work as necessary; and benefits to survivors
in the event of a work related death.

FECA benefits are based upon an employee’s inability to earn pre-injury wages
with no time limit on wage loss benefit duration as long as the work-related condi-
tion or disability continues; the amount of compensation is based upon the employ-
ee’s salary up to a maximum of GS-15 Step 10. More than 70% of FECA claimants
are paid at the augmented (three-fourths) level. As workers’ compensation benefits,
t}t}ey are tax free; long-term benefits are escalated for inflation after the first year
of receipt.

FECA is a non adversarial system administered by OWCP. While employing agen-
cies play a significant role in providing information to OWCP and assisting their
employees in returning to work, the adjudication of FECA claims is exclusively
within the discretion given to the Secretary of Labor by statute and is statutorily
exempt from court review. Claimants are provided avenues of review within OWCP
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through reconsideration and hearing as well as an appellate forum, the Employees’
Compensation Appeals Board (ECAB), a quasi-judicial appellate board within the
DOL, completely independent of OWCP.

FECA benefits are paid out of the Employees’ Compensation Fund and most are
charged back to the employee’s agency. During the 2010 chargeback year, which
ended on June 30, 2010, the Fund paid more than $1.88 billion in wage-loss com-
pensation, impairment, and death benefits and another $898.1 million to cover med-
ical and rehabilitation services and supplies. (These totals include outlays for non-
chargeable costs for war risk hazards that total $86.2 million, primarily for overseas
Federal contractor coverage under the War Hazards Compensation Act (WHCA).
Benefits paid have remained relatively stable at these levels for the past 10 years,
with the exception of war risk hazard payments. In addition, the administrative
costs to manage the program have consistently averaged a very modest 5% of total
outlays.

Although the program is almost 95 years old, OWCP’s administration of FECA
is by no means antiquated. All new claims are electronically imaged into a sophisti-
cated paperless claims management system. Video and teleconferencing options are
available to claimants to expedite the OWCP appeals process. Electronic Data Inter-
change capabilities are utilized by many of the program’s agency partners. A secure,
web-based electronic document-filing portal is currently under development; this
new access will be deployed later this year and for the first time will be available
to all system stakeholders, including injured workers and their physicians. This new
tool will further reduce reliance on paper documents and shrink data input and im-
aging costs while speeding claim processing and reducing administrative costs.

Maintaining Program Integrity

OWCP actively manages the FECA program so that benefits are properly paid.
After a case is accepted as covered, OWCP monitors medical treatment for consist-
ency with the accepted condition—if more than a very brief disability is involved,
OWCP often assigns a nurse as part of our early nurse intervention program to as-
sist with the worker’s recovery and facilitate the return-to-work effort. If disability
is long-term, but the claimant can work in some capacity, a vocational rehabilitation
counselor may be assigned to the case.

Once a claim is accepted for ongoing, periodic payments, injured workers are re-
quired to submit medical evidence to substantiate continued disability (either annu-
ally or on a two or three year schedule for those less likely to regain the ability to
work). Injured workers must cooperate with OWCP-directed medical examinations
and vocational rehabilitation, accept suitable employment if offered and annually re-
port earnings and employment (including volunteer work) as well as the status of
their dependents and any other government benefits. OWCP claims staff carefully
review these submissions and can require claimants to be examined by outside med-
ical physicians to resolve questions on the extent of disability or appropriateness of
medical treatment such as surgery. OWCP also conducts monthly computer matches
with the Social Security Administration (SSA) to identify FECA claimants who have
died so that payments can be terminated to avoid overpayments.

In addition, OWCP has conducted program evaluation studies to identify areas for
process and policy improvements. I noted earlier some of our case processing im-
provements. Based on the resulting recommendations and our claims experience, we
have also improved how the program approaches disability management and return
to work. The program’s early nurse intervention and quality case management ini-
tiatives are particularly noteworthy as the program evolves to reflect a renewed
focus on return to work We have partnered with the Occupational Safety and
Health Administration (OSHA) and our federal agencies to improve timely filing of
claims and reduce lost production days. As result of these efforts, the average num-
ber of days lost as a result of the most serious injuries each year has declined from
195 days in 1996 to 156 in 2010. By speeding the average time to return to work
in these cases, OWCP saves the government millions of dollars just in the first year
o}fl' the finjury; this also helps to avoid long term disability that can last for years
thereafter.

A History of Performance

Under most circumstances FECA claims are submitted by employees to their em-
ploying agency, which completes the agency information required on the form and
forwards the claim to OWCP. Over the past 5 years, an average of 133,000 new in-
jury and illness claims were filed annually and processed by OWCP. The acceptance
rate for new injury claims was 85%. Eighty-four percent (84%) were submitted with-
in program timeliness standards of 10 working days and approximately 95% were
processed by OWCP within program timeliness standards which vary depending on
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the complexity of the injury. Fewer than 15,000 of the accepted claims per year in-
volve a significant period of disability. Eighty-five percent (85%) of claimants return
to work within the first year of injury and a total of 89% return to work by the
end of the second year. Due in part to OWCP’s efforts to return injured employees
to work, less than 2% of all new injury cases remain on the long-term compensation
rolls two years after the date of injury. Currently, approximately 45,000 injured
workers have long term ongoing disability benefits for partial or total wage loss,
which they receive every 4 weeks. Some 15,000 are 66 years of age or older. (It
should be noted however, that of this 15,000, over 7,000 have been determined to
have no return-to-work potential, largely because of the substantial nature of their
disability.)

FECA Reform

As I have discussed, OWCP has made significant administrative and technical
changes to improve the administration of FECA. These changes were legally permis-
sible within the existing statutory framework and had a demonstrable effect in ad-
vancing our progress. The current FECA reform proposal embodies certain reforms
that can only be gained through statutory amendment that transforms FECA into
a model twenty-first century workers’ compensation program, increasing equity and
efficiency while reducing costs. These amendments fall within three categories:

e Return to Work and Rehabilitation

o Updating Benefit Structures

e Modernizing and Improving FECA

Return to Work and Rehabilitation

The proposal that we have crafted for consideration would provide OWCP with
enhanced opportunities to facilitate rehabilitation and return-to-work while simulta-
neously addressing several disincentives that may impact timely return to work by
applying a new set of benefit rates prospectively to new injuries and new claims for
disability occurring after enactment of the FECA amendments.

We propose additional statutory tools that would enhance OWCP’s ability to re-
turn injured workers to productive employment. While FECA currently has the au-
thority to provide vocational rehabilitation services and to direct permanently in-
jured employees to participate in vocational rehabilitation, we suggest removing the
permanency limitation in the statute to make clear that such services are available
to all injured workers and that participation in such an effort is required. It is gen-
erally accepted and consistent with our experience that the earlier the claimant is
involved in a vocational rehabilitation and a Return-to-Work program, the greater
likelihood of a successful and sustained return to work post injury.

The proposal would amend FECA to explicitly allow for vocational rehabilitation,
where appropriate, as early as six months after injury. It provides OWCP the au-
thority to require injured claimants unable to return to work within six months of
their injury to participate with OWCP in creating a Return—to-Work Plan where
appropriate. The Return-to-Work Plan would generally be implemented within a
two-year period. This provision would send a strong signal to all Federal workers,
whether injured or not, that the Federal government as a model employer is com-
mitted to doing everything it can to return employees to work as early as possible.

Our proposal would also amend FECA to provide permanent authority for what
we call Assisted Reemployment. Assisted Reemployment is a subsidy designed to en-
courage employers to choose qualified rehabilitated workers whom they might other-
wise not hire. As disabled Federal workers with skills transferable to jobs within
the general labor market may prove difficult to place due to economic factors, As-
sisted Reemployment is designed to increase the number of disabled employees who
successfully return to the labor force by providing wage reimbursement to potential
employers. Recent DOL appropriations bills gave OWCP the authority to provide up
to three years of salary reimbursement to private employers who provide suitable
employment for injured federal workers. Our data from our currently limited private
sector program shows that when we enter into an Assisted Reemployment agree-
ment with a private employer, the employee is permanently hired by that employer
at or beyond the 3 year period over 55% of the time. Of the employees not working
for the same employer, approximately half are working with other employers. Be-
cause most Federal employees desire continued employment with the Federal gov-
ernment, our proposal to expand this program to the Federal sector would signifi-
cantly increase its appeal and effectiveness. We are working closely with OPM and
our partner agencies to actively seek re-employment opportunities for Federal work-
ers who become disabled as a result of work related injuries or illnesses. These pro-
visions would assist with that effort and comport with and support the President’s
Executive Order 13548 to increase hiring of individuals with disability in the Fed-
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eral government. Under this proposal, OWCP would reimburse in part the salaries
paid by Federal agencies that hire workers with work-related injuries.

Return to work following an injury is often a difficult, painful process, requiring
physical, mental and emotional adjustments and accommodations. If a workers’ com-
pensation system contains disincentives to return to work, that difficult transition
back to work will occur more slowly, or in some cases, not at all. Where the medical
evidence of ability to work is ambiguous and returning to work would require an
employee to overcome actual physical limitations, these disincentives will exact a
high price. That high price means a more costly program, lost productivity to the
employing agency, and, for the workers themselves, disrupted lives and diminished
self-esteem.

As currently structured, FECA creates direct disincentives to return-to-work in
two significant ways. The first and most far-reaching is that while the basic rate
of FECA compensation, 66%3%, is comparable to most state systems, many Federal
employees receive an augmented benefit, 75%, if they have at least one dependent.
Computed at 75% tax free, FECA benefits often exceed the employee’s pre-injury
take home pay. Few state systems provide any augmentation for dependents, and
none approaches the Federal level.

Since the 75% compensation rate can result in benefits greater than the injured
worker’s usual take home pay, we also suggest amending FECA to provide that all
claimants receive compensation at one uniform level of 70%. This compensation ad-
justment would remove disincentive to return to work, respond to equity concerns,
and significantly simplify administration by greatly reducing documentation re-
quirements for claimants and eliminating potential overpayments that can occur
due to changes in dependency status. At this level compensation would remain quite
adequate. A similar rate reduction is also proposed in death claims.

A second significant disincentive to return to work is created by the disparity that
exists between the level of retirement benefits, provided by the OPM, received by
most Federal employees and the level of long-term FECA benefits for retirement age
FECA recipients. Under current law, the thousands of long-term FECA beneficiaries
who are over normal retirement age have a choice between Federal retirement sys-
tem benefits and FECA benefits, but they overwhelmingly elect the latter because
FECA benefits are typically far more generous. OPM informs us that the average
Federal employee retiring optionally on an immediate annuity under the Civil Serv-
ice Retirement System will receive about 60% of their “high-three” average salary,
most of which is taxable, compared to a tax free 75% or 66.66% FECA benefit. The
newer Federal Employees’ Retirement System is designed to provide a comparable
level of retirement replacement income from the three parts of its structure. Be-
cause returning to work could mean giving up a FECA benefit in favor of a lower
OPM pension amount at eventual retirement, injured workers may have an incen-
tive to consciously or unconsciously resist rehabilitation and instead, in certain
cases, may cling to the self-perception of being “permanently disabled.” In any
event, the considerable difference between FECA benefits and OPM retirement ben-
efits results in certain FECA claimants receiving far more compensation in their
post retirement years than if they had completed their Federal careers and received
normal retirement benefits like their colleagues. This disparity also suggests that
a statutory remedy is needed.

This proposal provides claimants with a “Conversion Entitlement Benefit” upon
reaching regular Social Security retirement age (and after receiving full benefits for
at least one year) that would reduce their wage-loss benefits to 50% of their gross
salary at date of injury (with cost of living adjustments), but would still be tax free.
This benefit more closely parallels a regular retirement benefit, as opposed to a full
wage-loss benefit, so that FECA recipients are not overly advantaged in their retire-
ment years compared to their non-injured counterparts on OPM retirement. An in-
jured worker receiving this retirement level conversion benefit would no longer be
subject to several of the sanction provisions outlined in the FECA, such as forfeiture
for failure to report earnings or the requirement to seek/accept suitable employment
or participate in vocational rehabilitation. Even at this reduced rate, however, an
injured worker would still be required to substantiate continuing injury-related dis-
ability or face suspension of compensation benefits.

Updating Benefit Structures

We also propose a number of changes to the current FECA benefit structure. One
relates to the schedule award provision, which is designed to address the impact of
impairment on an individual’s life function, such as the loss of vision, hearing, or
a limb. Impairment is permanent, assessed when an individual reaches maximum
medical improvement, and is based upon medical evidence that demonstrates a per-
centage of loss of the affected member. Each member, extremity or function is as-
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signed a specific number of weeks of compensation and the employee’s salary is used
to compute his or her entitlement to a schedule award. This payment structure re-
sults in considerable disparities in compensation: for example, a manager is paid far
more than a letter carrier for loss of a leg even though the impact on the letter car-
rier may in reality be far more severe. In that instance, a GS-15 would receive twice
what a GS-7 receives for the same loss of ability to get around, engage in rec-
reational activities, etc., for this permanent impairment. Paying all schedule awards
at the rate of 70% of $53,630 (the equivalent of the annual base salary of a GS 11
step 3) adjusted annually for inflation would certainly be more equitable.

Similarly, allowing injured workers to receive FECA schedule award benefits in
a lump sum concurrently with FECA wage loss benefits for total or partial disability
would provide a more equitable benefits structure for claimants. The current process
is complicated and convoluted, often leaving injured workers frustrated and con-
fused. It also can generate substantial unnecessary administrative burdens, as
schedule award payments cannot be paid concurrently with FECA wage-loss bene-
fits. To avoid the concurrent receipt prohibition some eligible claimants may elect
OPM disability or retirement benefits, which they are allowed to receive for the du-
ration of a schedule award. When the schedule award expires, they may elect to re-
turn to the more advantageous FECA wage-loss benefits. While they are collecting
OPM benefits, OWCP and employing agency efforts to assist the employee in return-
ing to work are stymied. In addition to switching to OPM benefits during the period
of a schedule award, claimants can also switch back and forth between benefit pro-
grams over the life of a claim. As a result of these overly complex provisions and
benefit streams, claimants sometimes do not return to work as early or as often as
they could. By allowing concurrent receipt of these benefits, the claimant is timely
compensated for the loss to the scheduled member and switching back and forth be-
tween OPM and OWCP benefits for this reason is eliminated. This allows a return-
to-work or vocational rehabilitation effort to continue uninterrupted, thereby im-
proving the chances of a successful return to employment.

Finally, this proposal increases benefit levels for funeral expenses and facial dis-
figurement, both of which have not been significantly updated since 1949, to bring
FECA in line with increases in other workers’ compensation statutes.

Modernizing and Improving FECA

Because FECA has not been amended in over 35 years, updates are needed to
modernize and improve several provisions of the statute. One such change was
made several years ago but only applied to workers employed by the U. S. Postal
Service (USPS). In order to discourage the filing of claims for minor injuries that
resolve very quickly, state workers’ compensation programs generally impose a wait-
ing period before an injured worker is entitled to wage-loss compensation. Because
of the way in which the 1974 amendments to FECA adding the “Continuation of
Pay” provisions were drafted, the waiting period under FECA for traumatic injuries
was effectively moved after the worker has received 45 days of “Continuation of
Pay,” thus defeating the purpose of a waiting period. The Postal Enhancement and
Accountability Act of 2006 amended the waiting period for Postal employees by plac-
ing the three-day waiting period immediately after an employment injury; we sug-
gest placing the three-day waiting period immediately after an employment injury
for all covered employees.

Another longstanding concern addressed by the proposal relates to the application
of FECA subrogation provisions to claims. Workers’ compensation systems generally
provide that when a work-related injury is caused by a negligent third party the
worker who seeks damages from that third party must make an appropriate refund
to the workers’ compensation system. As a result of the way in which the 1974
“Continuation of Pay” provision was drafted, OWCP cannot include amounts paid
for Continuation of Pay in calculating the total refund to OWCP when a recovery
is received by a FECA beneficiary from a third party.

OWCP also seeks the authority to match Social Security wage data with FECA
files. While the SSA collects employment and wage information for workers, OWCP
presently does not have authority to match that data to identify individuals who
may be working while drawing FECA benefits. OWCP currently is required to ask
each individual recipient to sign a voluntary release to obtain such wage informa-
tion. Direct authority would allow automated screening to ensure that claimants are
not receiving salary, pay, or remuneration prohibited by the statute or receiving an
inappropriately high level of benefits.

This proposal would also increase the incentive for employing agencies to reduce
their injury and lost time rates. Currently the USPS and other agencies not funded
by appropriations must pay their “Fair Share” of OWCP administrative expenses,
but agencies funded by appropriations are not required to do so. Amending FECA
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to allow for administrative expenses to be paid out of the Employees’ Compensation
Fund and included in the agency chargeback bill, would increase Federal agencies’
iincentive to reduce injuries and more actively manage return to work when injuries

0 occur.

To improve access to medical care, we suggest a provision that would increase the
authority and use of Physicians’ Assistants or Nurse Practitioners. We suggest
amending FECA to allow Physicians’ Assistants and Nurse Practitioners to certify
disability during the Continuation of Pay period so that case adjudication is not de-
layed and treatment can be provided more rapidly. The provision allowing Physi-
cians’ Assistants and Nurse Practitioners to certify disability during the Continu-
ation of Pay period would also reduce the burden of disability certifications in war
zone areas because access to a physician may be even more limited in these cir-
cumstances.

To further address injuries sustained in a designated zone of armed conflict,
FECA should be amended to provide Continuation of Pay for wage loss up to 135
days for such injuries. This increase from the standard 45 days would allow addi-
tional flexibility for claims handling in these challenging areas and is an outgrowth
of a cooperative effort with OPM, the Department of State and the Department of
Defense to address the needs of deployed civilian employees.

Conclusion

This proposal provides a fair and reasonable resolution to the disincentives and
inadequacies that have arisen within the current FECA statute. Since any FECA
reform should be prospective only, it would apply to new injuries and new claims
of disability after enactment. Injured workers currently in receipt of disability bene-
fits would see no changes in their benefit level. This will allow all federal employees
and federal agencies to embrace and adopt a more pro-active and progressive atti-
tude about return to work and disability employment, and avoid any unfair inter-
ruption of benefits. Even with this prospective approach, the ten-year cost savings
are estimated to be around $400 million, or potentially even higher.

We believe that our proposals, if adopted, would allow all Federal employees and
Federal agencies to embrace and adopt a more pro-active and progressive attitude
about return to work and disability employment, and avoid any unfair interruption
of existing benefit streams.

The FECA program is at a critical juncture. We have done our best to keep the
program current and responsive to the changing world we live in through adminis-
trative, technological and procedural innovations and investments. Without these
statutory reforms, OWCP’s best efforts may yield some further gains. However, we
cannot overcome the fundamental disincentives in the current law and achieve the
breakthrough improvements that we know are possible within the FECA program
which will allow FECA to maintain its status as a model of workers’ compensation
programs.

The federal workforce comprises dedicated, hard working women and men that
are committed to serving the public. OWCP is fully committed to ensuring that all
injured workers receive the medical care and compensation they deserve, as well as
the assistance needed to return to work when able to do so. FECA reform will en-
able OWCP to achieve those goals more effectively.

Mr. Chairman, I would be pleased to answer any questions that you or the other
members of the Committee may have.

Chairman WALBERG. Thank you, Mr. Steinberg.
Now I recognize Ms. Carney for your testimony.

STATEMENT OF SUSAN CARNEY, HUMAN RELATIONS
DIRECTOR, AMERICAN POSTAL WORKERS UNION

Ms. CARNEY. Mr. Chairman, Madam Woolsey, and members of
the subcommittee, we appreciate the opportunity to share our
Vi(;WS regarding the Federal Employees’ Compensation Act and its
reform.

If we are to achieve the true objective of FECA, we must ac-
knowledge there are various facets of the Act that need improve-
ment. The reform proposals being suggested address a small por-
tion of them. Sadly, however, there are many aspects of this reform
that will negatively affect public servants and their families.
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Injured workers do not lack motivation to return to work, nor do
they reap greater benefits. To the contrary, their losses are monu-
mental. They suffer losses to leave, to TSP, to their Family Medical
Leave balances. They miss out on pay increases. They are sepa-
rated for disability, lose credible service time, and in some cases,
health benefits and life insurance.

Vocational rehabilitation efforts cause a loss or reduction to com-
pensation even when workers are unable to obtain other employ-
ment. This enables employers to escape a large portion of their
chargeback and motivates them to refuse or withdraw suitable
work. This has happened in cataclysmic proportions within the
Postal Service.

Thousands of injured workers ready, willing and able to work
who are injured on the job, many of whom are veterans, have been
refused work or have had their work withdrawn. FECA’s supposed
to be non-adversarial, yet many workers and their physicians
would disagree.

These proposals, in many ways, will compound the adversity forc-
ing employees with temporary medical restrictions into voc-rehab
programs and creates additional disincentives for employers to re-
turn employees to work, and would interfere with employees’ pre-
scribed recovery processes, or force employees to exceed, or feel the
need to exceed, their physical capacities.

With only 2 percent of new claimants remaining on the com-
pensation rolls beyond 2 years, which often is a normal recovery
period for a given injury, there is little need to add additional ex-
pensive rehabilitation costs to the program.

We are gravely concerned that re-employment efforts would re-
sult in a reduction of compensation benefits because there is no
mechanism to reinstate compensation when subsidized employment
ends, and a reduction or a loss in compensation would occur even
when the worker is unsuccessful in procuring one of these posi-
tions.

Since federal jobs can’t be used as a basis to determine wage
earning capacities, the Division of Federal Employees’ Compensa-
tion has advised it will look to comparable private sector positions
for this purpose. As has happened in the Postal Service, employers
would be motivated to refuse their employees rather than to restore
them.

To support their continuing work-related disabilities,
compensationers are required to provide medical documentation on
a fairly regular basis in order to remain on the OWCP rolls. Re-
gardless of their age, they are subjected to OWCP-directed medical
examinations, and if their medical documentation illustrates they
are able to work, they too are subject to voc-rehab programs, which
means an employee is not staying on workers’ comp because they
have self-certified themselves to be there.

It is a flawed comparison to measure annuitants who are able to
achieve a 30-year career and obtain a true high three against
compensationers whose wage loss is not augmented with employer
pay increases. Fifty-six percent of a high versus 50 percent of a
low—employees who are the greater majority are barred from
building their retirement savings. Compensationers cannot con-
tribute to social security and cannot receive credit for substantial
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earnings. Unlike their coworker annuitants, compensationers can’t
supplement their income if they are totally disabled.

Under these circumstances, any reduction would be an unfair re-
duction and discriminatory. Of all of the proposed changes, this is
one of our top priorities. Changing wage loss compensation to 70
percent in our opinion lacks equity. Wage earners with dependents
net more than single earners. Wage earners are able to recoup tax
withholdings by filing annual tax returns. Compensationers cannot.

APWU is opposed to any change that would burden families or
penalize workers because they are married or have children.
Shrouding harmful changes as modernization, return to work and
administration simplification is simply and, frankly, disingenuous.

We have enumerated our additional concerns in our written testi-
mony and have provided for your review viable reasonable alter-
natives which are conducive to the President’s executive order, im-
proving workplace safety, restoring injured workers to their place
of employment, and significantly reducing costs.

Although we are disappointed with the Offices recent actions,
most specifically its apparent desire to appease agencies while
stripping workers of benefits as demonstrated through these pro-
posals and its recent proposed rule changes, APWU still believes
the Department of Labor remains the best means available to han-
dle the claims process for all federal and postal workers; although,
there is vast room for improvement.

We would implore the committee to carefully consider our rec-
ommendations and exhaust all options and avenues to avoid bring-
ing harm to injured workers and their families. We further rec-
ommend taking legislative measures to prevent the Office from
making rule changes without legislative review.

In closing, as we examine our options, we should be mindful not
to regress, but progress. Before we consider passing legislative
changes, we must ensure they are meaningful changes and exam-
ine how the consequences of our actions will impact workers and
their families.

Thank you, and I am available for questions to the committee.

[The statement of Ms. Carney follows:]

Prepared Statement of Sue Carney, National Human Relations Director,
American Postal Workers Union (AFL-CIO)

Mr. Chairman and Members of the Subcommittee, my name is Sue Carney, and
I am the National Human Relations Director for the American Postal Workers
Union, AFL-CIO. The American Postal Workers Union is the world’s largest postal
union, representing more than 220,000 postal employees in the clerk, maintenance,
and motor vehicle divisions and in support services; 50, 000 of which are veterans.
We are employed in approximately 32,000 sites throughout the country, providing
a public service in every city, town and community in our nation.

Workplace injuries, illnesses and deaths negatively impact a significant number
of postal employees so we appreciate the opportunity to share our views regarding
the Federal Employees Compensation Act (FECA) and the Department of Labor’s
proposed Federal Injured Employees Re-employment Act (FIERA). We believe var-
ious aspects of FECA and FIERA, if adopted as written, are disparaging and will
negatively affect public servants and their families.

Furthermore, we would like to add that during a DOL briefing, the unions were
adamantly advised that our concerns and objections would not be considered. Seem-
ingly DOL used the occasion to gauge our response, rather than consider the valid-
ity of our concerns, consequently amending some of their “marketing strategies” to
make the proposal appear more equitable. Additionally, they claim their reform pro-
posals will “produce potential cost savings of approximately $400 million over a 10-
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year period for the American taxpayer.” To our understanding the Office has not
shared how it derived this figure, nor produced documentation to support it. It’s
noteworthy to point out that not all of the costs related to workplace injuries are
borne by taxpayers. Also significant, wage loss compensation and death benefit costs
have remained stable since 2001; however war risk hazard payments and escalating
costs for medical and rehabilitation services and supplies brought a combined $367.3
million increase to the program.! It’s our understanding that this figure includes all
OWCP directed medical exams.

The FECA represents a longstanding covenant that our government made with
federal workers. Each side gave up something to make it equitable and fair to both
parties. Its primary purpose is to shield injured federal employees and their families
from loss while limiting the employers’ liabilities. “The employer relinquished the
defenses enjoyed under the common law, but this loss was offset by a known level
of liability for work-place injuries and deaths. The employee gave up the opportunity
for large settlements provided under the common law, but receives the advantage
of prompt payment of compensation and medical bills. These tradeoffs make the fed-
eral workers’ compensation system fair and equitable to both parties. However,
where either party does not receive the benefits of this covenant, the system be-
comes unacceptable. When FECA was amended in 1974, Congress stated it is essen-
tial that injured or disabled employees of all covered departments and agencies, in-
cluding those of the United States Postal Service, be treated in a fair and equitable
manner. The Federal Government should strive to attain the position of being a
model employer”.2

As we begin, it is important to point out that postal and federal workers are in-
jured on the job because of the circumstances they encounter in performing a public
service. These employees are victims of traumatic injuries such as slips and falls,
muscle tears and herniated disc injuries. They are victims of poor ergonomic work-
ing conditions, like those that cause repetitive stress disease, making it difficult to
perform simple tasks that involve grasping, holding and reaching. They suffer motor
vehicle accidents, sustain injuries caused by faulty equipment and are innocent vic-
tims of unforeseeable, heinous crimes. Workplace injuries and diseases change lives;
in many cases forever. No one ever goes to work wanting it to be the day they are
injured or the day they will not return home to their family.

Injured workers do not reap greater benefits, nor do they lack motivation to re-
turn to work when capable, as some have wrongfully implied. In addition to the
physical, mental and emotional pain that workplace injuries bring, it is important
to understand the losses compensationers presently suffer before we consider asking
more of these workers. They do not earn annual or sick leave. They are not able
to contribute to the Thrift Savings Plan nor can they receive matching funds; this,
in and of itself, causes a substantial loss for injured federal workers.? Their com-
pensation rate remains locked at their date of injury (or first disability) pay rate.
These employees do not receive the “employer pay increases” they would otherwise
be entitled to had it not been for their injury; only a COLA based on the Consumer
Price Index (CPI), which has averaged just 2.1% annually over the last decade.
Their lost workdays erode their Family Medical Leave balance, and they are often
separated because of their disabilities. If separated prior to achieving the retention
of health benefits and life insurance, these benefits are lost. When placed in the
OWCP’s vocational rehabilitation program they can expect to have their wage loss
compensation reduced whether they are successful in obtaining employment or not.4

1HWar risk hazard payment $86.2 million(WHCA); increase cost for medical services $281.1
million

2Excerpt from Joseph Perez’s statement when appearing before The House Government Re-
form and Oversight Committee Government Management, Information and Technology Sub-
committee on July 6, 1998. Perez is a former OWCP DFEC Claims Examiner and currently
practices law.

3The TSP Calculator illustrates that an employee who is earning $40,000 annually, contrib-
uting 10% and receiving the employer’s maximum 5% contribution over the span of a 30 year
career, and who is earning an average of 5% interest is estimated to realize more than$416,000
towards his/her retirement savings

4 Division of Federal Employees Compensation Procedure Manual Part 2 Chapter 0814 Sec-
tions 7 and 8. These actions are known as loss wage earning capacity (LWEC) determinations.
In basic terms, a LWEC is a comparison between wages of actual or potential earnings against
wages at the time of injury. The difference is what the claimant is entitled to receive in wage
loss compensation. For example, a worker was making $20 hr when injured. They normally
would receive $15 in WLC if they have dependents, but if the Office finds a potential job that
pays $18 hourly, the employee is then only entitled to receive 75% of the difference, which in
this scenario would be $1.50 hourly, even when the employee was an unsuccessful applicant.

Continued
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In our opinion, these Division of Federal Employees Compensation (DFEC) proce-
dures motivate and enable employers to refuse or withdrawal medically suitable
work in order to escape a large portion of their chargeback liabilities; leaving in-
jured workers with a significantly reduced or eliminated source of income.

FECA is supposed to be a non-adversarial, yet many workers and their physicians
would disagree. In addition to the losses that were previously presented, let me
share just a few examples of the adversarial scrutiny they are often subjected to.
Physicians are frustrated. OWCP requires an extraordinary amount of paperwork
from them and pays poorly for medical services; just 5% over the Medicare fee
schedule. It is not enough for treating physicians to give their expert-medical opin-
ion, confirming that a condition is work-related based on their examinations, testing
and findings; their medical narratives are often rejected by claims examiners who
have no medical background stating the doctor’s opinion is not good enough because
the doctor failed to share his or her reasoning. Prescribed medical treatment is often
delayed or denied. In recent testimony presented by OWCP, the Acting Director
stated “overcoming actual physical limitations exact a high price”, which “means a
more costly program”. Taken in context, he seemed to imply that the Program will
forgo the expense of medical treatment if it won’t clearly result in a return-to-work.

Additionally, claimants are subjected to second opinions, and independent medical
examinations, rather than trusting the opinion of the claimant’s treating physician
who understands the extent of the disability and is responsible for prescribing med-
ical treatment. All of this needlessly adds to the cost of the program. These factors
have made it difficult for claimants to find and keep doctors. When claimants do
find doctors that are willing to treat them, claimants have been barred from using
them if they are located further than 25 miles away. To the contrary, the Office reg-
ularly finds it acceptable to send claimants more than 100 miles away for their di-
rected exams. DFEC also refuses to adjudicate questionable job offers for suitability;
rather a claimant is required to refuse a job offer and risk going without income
while the program takes months to make a suitability determination. These factors,
coupled with the Office’s recent and sweeping Proposed Rulemaking changes® and
portions of the FIERA, all bring additional favor to employing agencies; cause un-
necessary harm, in some cases irreparable harm, to injured workers and their fami-
lies and do little to promote the non-adversarial program FECA is intended to be.
They should not be permitted to stand.

Examining FIERA Proposals

Vocational Rehabilitation

We agree measures should be taken to help all injured workers return to suitable
employment when their treating physician states that they are physically capable;
however, granting authority to place employees with temporary medical restrictions
into OWCP’s vocational rehabilitation program is an objectionable approach. It
would serve as further disincentive to employers who believe workers with disabil-
ities are crippling their production. Currently, only employees with permanent med-
ical restrictions can be voc-rehabbed. It’s been our experience that employers regu-
larly refuse work to these employees because they can escape chargeback through
OWCP’s vocational rehabilitation program due to loss wage earning capacity deter-
minations. Comparatively, employers are more compelled to return employees with
temporary restrictions to employment because they cannot be voc-rehabbed. In addi-
tion, premature vocational rehabilitation could interfere with the employees’ pre-
scribed recovery process or force employees to exceed their physical capacities. Re-
cently, a Jacksonville OWCP District Office rehab counselor required a worker, who
was only capable of working four hours a day, to interview for fifty jobs by the end
of the week.

Additionally, the Office has not disclosed the specifics of its new Return-To-Work
Plan for employees who are physically unable to be voc-rehabbed, nor has it shared
if the employee’s treating physician will be partnered into the process. According to
figures provided by OWCP, only a mere 2% of all new injury claims remain on the
long-term compensation rolls for more than two years. This demonstrates there is
little need to compound the Program with additional rehabilitation costs.

To accomplish the goal of returning injured workers more readily to employment,
we recommend that OWCP be more prompt in authorizing all recommended medical
treatment, including physical therapy and surgeries which are often denied or de-
layed for extended periods of time.

And if the employee procured the job but subsequently the job was withdrawn, the employee
would still only be entitled to $1.50 per hour in WLC.
5RIN 1240-AA03
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Assisted Reemployment Program

The APWU can appreciate the Office’s efforts to subsidize federal employment op-
portunities where suitable work does not actually exist within the worker’s own em-
ploying agency; however, we are gravely concerned that such efforts would result
in a reduction of compensation benefits. Again, the problem lies within the Office’s
LWEC procedures. DFEC procedure permits a reduction to wage loss compensation
based on actual earnings. This alone is not objectionable, but, when the subsidized
employment ends and residual disabilities remain there is no mechanism to rein-
state the compensation that was eliminated. Another DFEC procedure permits
LWECs based on constructed positions. Essentially, this permits a reduction in com-
pensation even when the worker is unsuccessful in procuring a position. How is this
fair and equitable?

We recognize that federal work cannot be used as a basis for making LWEC de-
terminations, but the reality is, DFEC has advised it will look to comparable private
sector positions to LWEC these employees. The Office has offered its Private-Sector
Assisted Reemployment Program as an indicator of potential success for its Federal
Assisted Reemployment Program. Interestingly, the Office has not disclosed how
many private-sector program candidates they successfully placed in the program,
nor has it advised how many LWEC’s were 1ssued as a result of the program, but
we do know, based on figures provided by OWCP, that 45% of the employees who
secured private—sector subsidized employment were not hired at or beyond the 3
year agreement period; consequently leaving many injured workers and their fami-
lies at a deficit.

We recommend employers be required to provide compelling evidence when they
assert that do not have medically suitable work for partially recovered employees
and prove that they have taken all mandated measures to make reasonable accom-
modations for their disabled workers, before these workers are sent looking for work
with other employers. In our opinion, the “Federal” Assisted Reemployment Pro-
gram would only be favorable if changes were made to reinstate lost compensation
when employment stops and if constructed LWECs were eliminated. These actions
would aid in facilitating employer cooperation, they are conducive to the President’s
Executive Order 13548, and would compel employers to retain their injured employ-
ees. On the surface, this proposal with all of its employer incentives could appear
to inspire employers to hire injured workers; however, when you examine the exist-
ing procedures it would trigger, failure to incorporate our recommended changes cre-
ates the potential to bring irreparable harm to workers.

Conlngsion to Reduced Benefits for Total and Partial Disability at Retirement
e

To put matters into proper perspective, we should point out that regulations and
procedures are so stringent it 1s virtually impossible to “milk” the system as is often
implied. This is evidenced in OIG’s recent Semiannual Report to Congress where
only twenty-three convictions for medical provider and claimant fraud were re-
ported.¢ Compensationers are required to provide medical documentation on a fairly
regular basis to support their disabilities in order to remain on the OWCP rolls.
Compensationers aren’t permitted to self-certify so it is meaningless for anyone to
assert that injured workers may have an incentive “to cling to the self-perception
of being permanently disabled.” Even if they had that perception, it wouldn’t be
enough to keep them on the rolls. Furthermore, compensationers are regularly sub-
jected to OWCP directed second opinion and independent medical examinations. Ad-
ditionally, there is the existing and unforgiving OWCP Vocational Rehabilitation
Program, so we must presume that many of the long-term compensationers are per-
manently and totally disabled; otherwise regardless of age, they would have been
placed in OWCP’s Vocational Rehabilitation Program to seek alternate employment.

It is wrong to infer that OWCP is a lucrative retirement program marked by dis-
incentives that preclude employees from returning-to-work, as some have stated. It
is also misleading and inequitable to compare annuitants who are able to achieve
a 30 year career and obtain a true high three to compensationers who stop earning
creditable service when they are separated for disability.” Compensationers do not
receive the same salary increases their uninjured coworkers do. As we previously
mentioned, their compensation is locked at their date of injury pay rate. It is dis-
ingenuous to cite CSRS as comparable. The federal retirement system converted to
FERS in 1983. Since that was 28 years ago, and since FIERA is supposed to be pro-
spective, the greatest majority of workers will fall under FERS. In either case,

6 April 1—September 30, 2010
7Employers are permitted and generally do separate employees who are collecting wage loss
compensation for one continuous year.



38

compensationers are not able to TSP, and are ineligible to receive matching con-
tributions. Compensationers cannot contribute to Social Security and cannot receive
credit for substantial earnings. Unlike their uninjured coworkers who can work
after retirement to supplement their income, totally disabled compensationers are
incapable of performing any work. The loss injured workers sustain by comparison
is monumental. To reduce their compensation to 50% at a pre-selected and arbitrary
age on the basis that CSRS annuitants receive a slightly higher but taxable percent-
age than that which is being proposed, is unfounded. To assume any age a “normal”
retirement age would be unjust, age discriminatory and presumptive. To the con-
trary, the Bureau of Labor Statistics reports more senior employees are opting to
work well into their golden years to stay active and because they cannot afford to
retire.8 Do we really want to penalize seniors with work-related medical restrictions
because of their age?

We would be remiss in assuming that our senior compensationers would have re-
tired had they not been injured. We have to presume, based on existing OWCP pro-
cedures, that these employees are incapable of working otherwise OWCP would be
derelict in performing its duties. For those who have temporary medical restrictions,
it’s important that we recognize they may be capable of working in the future once
OWCP approves all prescribed treatment and the employee is given appropriate re-
covery time consistent with the nature of their injury. It would be punitive to reduce
their wage loss compensation based on age and the time spent on the rolls. Recovery
for extensive injuries can often take longer than a year.

Several measures can be taken to make FECA more fair and equitable. Laws
could be changed to allow TSP withholdings and matching contributions; or a retire-
ment fund, comparable to TSP could be created for compensationers that would per-
mit employee withholdings and mandate employer contributions. Compensationers
could be afforded the option to elect retirement based on an estimation of what their
high-three would have been had they been able to continue their federal career. As
it currently stands, employing agencies are the only benefactor.

Augmentation

Currently workers with dependents receive 75% of their pay, while workers with-
out dependents receive 66%3%. DOL originally offered its proposal to convert all
compensationers to 70% on the premise that workers with dependents do not earn
more than those without. They also state the change would ease entitlement cal-
culations for its claims examiners. Although it is true that workers with dependents
do not earn more, tax deductions for these workers are less. This creates a larger
net check to better support their families; workers without dependents net less. As
to DOL’s newer argument that FECA benefits frequently exceed the employee’s pre-
injury tax-home pay; there is no equity in being locked in at a rate that does not
allow your usual pay increases. Additionally, uninjured coworkers are able to recoup
tax withholdings by filing annual tax returns to add to their income;
compensationers cannot. It is a ridiculous notion that claims examiners are being
challenged by wage loss calculations with the technology that is available. The in-
stallation of a computer program or the use of a calculator would resolve the nui-
sance without going to the extreme of reducing benefits of worker families. APWU
is opposed to any change that would burden families, or penalize workers because
they are married and /or have children.

Scheduled Awards

Our primary objection to this proposal is based upon the change in pay rate per-
centages. It is our opinion that claimants should continue to receive their benefits
based on their dependent status (75% dependents, 66%53% no dependents) for reasons
we offered under augmentation. Moreover, we object to the GS 11 Step 3 rate ($53,
639.00) being used to calculate the value of scheduled awards. Historically, the em-
ployee’s actual pay rate, at time of injury or first disability, whichever is greater,
has been used to calculate scheduled awards. Today, this change would result in an
increase for some claimants but a decrease for others. In the future however, it is
likely that the GS-11 Step 3 rate would be even less reflective of the actual pay
rates for some workers. Coupled with the DOL’s recent adoption of the AMA Guide

8The Bureau of Labor Statistics indicates that as of 2007, 56.3% of workers age 65 and older
have opted for fulltime employment over part-time employment. That employment of workers
ages 65 and over has increased 101 % between 1977 and 2007: men rose by 75%; women climbed
by 147%; while workers 75 and over had the most dramatic gain, increasing by 172%. There
is also an apparent failure to acknowledge that projected growth in the labor force for workers
between the ages of 65 and 74 is predicted to soar by 83.4 percent between 2006 and 2016. The
number of workers age 55-64 is expected to climb by 36.5 percent. By 2016, workers age 65 and
over are expected nearly double its participation in the total labor force from that of 2006.
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Sixth Edition, which significantly reduces impairment ratings and in turn consider-
ably reduces the value of scheduled awards, the utilization of the GS 11 Step 3 rate
would be a double-blow to compensationers who suffer a permanent loss of use.

In order to be equitable and fair the APWU recommends that scheduled awards
remain based on the employee’s pay rate. We strongly urge the DOL to convert back
to using the AMA Guide Fifth Edition, in order to facilitate a more accurate means
to rate impairments. There are no regulations that require DOL to use the latest
edition of the AMA. In fact, AMA Guides Task Force Member, Matthew Dake, re-
ports the AMA Sixth Edition is a flawed process that produces flawed results.

Death Benefits

Our objection to this proposal is based upon the change in pay rate percentages.
It is our opinion that survivors should continue to receive their benefits based on
the historic compensatory rate of 75%. A reduction does little more than swipe in-
come from the spouses and children of federal workers who died providing a public
service to our country.

Definition of New Claim for Disability

APWU has strong objections to this proposal. This is a veiled attempt to corral
all compensationers, even those with existing approved claims into the FIERA. Pas-
sage would gather individuals submitting short-lived disability claims caused by a
need to recover from physical therapy, spinal injection, surgery or other intermittent
medical treatment. It would net claimants that experience a spontaneous worsening
of an already accepted medical condition, and would also capture claimants who
have medically suitable job offers withdrawn by employers, as is happening within
the Postal Service in cataclysmic proportion. This is perhaps the slyest of all the
DOL proposals. The DOL leaves many with the impression that FIERA is prospec-
tive as it will only affect individuals with “new” claims, but in reality DOL is at-
tempting to change the understood definition of what is “new”. Passage of this pro-
posal would afford employing agencies even greater favor by burdening a signifi-
cantly greater number of injured workers and their families. All Compensation Act
submissions require adjudication but traditionally only two are considered new
claims. The definition of a new claim should remain limited to traumatic injuries
and occupational disease.

Burial Expenses

This update is long overdue; however APWU would suggest the benefit be more
reflective of actual final expenses. According to the National Funeral Directors Asso-
ciation, the average cost in 2009 was $7,755.00.

Computation of Pay

Workplace injuries are not supposed to cause loss to workers. Therefore, com-
pensation is purposeful in including all of the pay factors that an employee would
have been entitled to had they not been injured. Traditionally, compensation is
based on an employee’s salary, including night differential, Sunday premium pay
and holiday pay, and for some workers includes overtime. Quite simply, APWU ob-
jects to compensation being paid at any rate other than the employee’s actual pay
rate at time of injury or first disability, inclusive of all usual entitlements to Sunday
premium, night differential, holiday pay and where appropriate overtime pay. It
should not be based or capped on an arbitrarily selected GS rating, which would
create a pay increase for some employees and a decrease for others. It is neither
fair nor equitable to generate savings for employers off the backs of injured workers.
Furthermore, we will restate that it is a ridiculous notion that claims examiners are
being challenged by wage loss calculations with the technology that is available.

Waiting Period

Continuation of Pay, its very spirit is stated in its name. It is in place to ensure
employees and their families have an income while OWCP adjudicates their claim.
Despite OWCP’s testimony, it often takes 60—120 days for claims to be approved
and for wage loss compensation to begin. The APWU 1is opposed to federal employ-
ees being subjected to a three-day waiting period. All workplace injuries are real;
even minor ones. This fact does not make them frivolous. Employees are subjected
to the same scrutiny and requirements for minor injuries. They still need to meet
the same five requirements to achieve claim approval, one of which includes a med-
ical narrative with medical reasoning. A three day waiting period has been unjustly
imposed upon Postal Workers in order to save money for the employer. The same
should not be imposed upon federal workers. APWU would request the three day
waiting period be removed from COP for postal workers. This action would satisfy
the stated goal of uniformity and enable COP to fulfill its intended purpose.
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Sanction for Non-Cooperation with Nurses

To impose sanctions for non-cooperation with nurses means to eliminate eligibility
for wage loss compensation and scheduled awards. The nurse intervention program
is already fraught with overzealous nurses who attempt to impede or redirect the
prescribed medical treatment of the claimant’s treating physician, and who impose
themselves in private examinations and doctor patient discussions. APWU is op-
posed to giving these nurses the authority to have sanctions initiated without first
giving claimants access to due process.

Compensation for Foreign Nationals

Upgrades to this provision are long overdue. However, since these foreign nation-
als are performing a public service for our country, APWU believes they should be
compensated using the same percentage ratings that apply to our claimants (75%
dependents, 66%3% no dependents).

Conclusion

Although we are very disappointed with portions of FECA, many of the FIERA
proposals, and some of the Office’s action, we still believe the Department of Labor
is the best means available to handle the claims process for all federal and postal
workers. APWU feels strongly that the Federal Workers Compensation Program
(OWCP DFEC) should continue to strive to be a model program, not work to be com-
parable to insufficient state programs. To help OWCP meet its burden, it is our
opinion that more claims examiners are needed. To eliminate some of the erratic
decisions claimants are receiving all claims examiners should be required to receive,
on a regular basis, more comprehensive training regarding regulations, procedures
and precedent setting Employees Compensation Appeals Board decisions.

We also believe efforts should be made to recreate the non-adversarial atmosphere
that the Program is intended to be. To help accomplish this we recommend more
substantive outreach to employee representatives and more meaningful technical as-
sistance to treating physicians and claimants who are often confused by the proc-
esses. Efforts should be made to make the Program more palatable for doctors.

Many forgo treating claimants because of the extraordinary reporting require-
ments and low reimbursement rate for services. It is our opinion that OWCP should
be granted moderate enforcement authority to compel employers, who have been
skirting return-to-work obligations and other responsibilities to comply. We would
also implore the Committee to work to create more meaningful safety and health
mandates to protect workers, and provide better mechanisms to enforce them. These
initiatives alone could reduce the overall cost of workplace injuries and disease.

Bending policy and recreating procedures to favor agencies do little to maintain
a fair and equitable atmosphere. Shrouding them as “modernization, return-to-work
and administration simplification” is disingenuous. As we examine the history pre-
sented by the Congressional Research Service, we would request that we be mindful
not to regress but rather progress. Before we consider passing legislative changes,
we must ensure they are meaningful changes and examine how the consequences
of our actions will impact workers and their families.

We thank you for your time and consideration regarding this paramount issue.
I am available to answer any questions you may have to further clarify your under-
standing of the compensation processes and of our concerns.

Chairman WALBERG. Thank you, Ms. Carney.
I recognize Mr. Lewis for your testimony. Thank you.

STATEMENT OF ELLIOT P. LEWIS, ASSISTANT INSPECTOR
GENERAL FOR AUDIT, U.S. DEPARTMENT OF LABOR’S OF-
FICE OF THE INSPECTOR GENERAL

Mr. LEwis. Good morning, Mr. Chairman, and members of the
subcommittee. Thank you for inviting me to testify on the work of
the Department of Labor Office of Inspector General regarding the
FECA program.

Over the years, the OIG has conducted numerous audits and in-
vestigations related to the FECA program. Our audits have identi-
fied opportunities for program administration improvements re-
lated to eligibility, determination of re-employment status and cus-
tomer service.
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Moreover, our investigations have focused on FECA claimants
who work while continuing to receive benefits and all medical or
other service providers who bill the program for services not ren-
dered.

As a result of our work and observations, for more than a decade,
the OIG has been recommending changes to strengthen the FECA
program with respect to the 3-day waiting period, benefit payments
beyond the federal or social security retirement age, and access to
federal data basis to aid in fraud detection.

The OIG has recommended that the benefit structure be exam-
ined to determine whether a change in benefit rate should occur at
some point at or near the normal federal or social security retire-
ment age. FECA program benefits currently do not change once a
beneficiary reaches the federal or social security retirement age.

While the overwhelming majority of beneficiaries return to work
within the first couple of years of their injury, a small percentage
remain on FECA for life. According to OWCP, tax-free FECA bene-
fits, which are set at 66 and two-thirds percent or 75 percent, are
typically more generous in federal retirement.

We are aware the administration is considering a proposal to re-
duce tax-free FECA wage loss benefits to 50 percent at the normal
social security retirement age. As the department begins to con-
sider changes, careful consideration is needed to ensure that the
percent of benefits that may ultimately be established will have the
desired effect, while ensuring fairness to injured workers, espe-
cially those who will never be able to return to work.

We have also recommended that the department be granted stat-
utory access to social security wage information in a national direc-
tory of new hires. Information from these wage and employment
data bases would enable the department to identify FECA bene-
ficiaries who are working while receiving wage loss benefits.

In addition to our recommendations, Mr. Chairman, there are a
couple of related issues under review by the administration that
are of interest given OIG’s prior work. The department is consid-
ering a proposal to set a 70 percent level of benefits for all claim-
ants regardless of whether they have dependents.

The department indicates that this change will reduce over pay-
ments and documentation requirements. While we defer to OWCP
as to the benefits structure level and what it should be, it is impor-
tant to note that our prior audit work found that obtaining docu-
mentation on dependents has been a challenge for OWCP.

For example, in 13 percent of FECA claims we reviewed during
a 2007 audit, we found that compensation payments were contin-
ued even though claimants had provided—had not provided re-
quired evidence of dependent’s continued eligibility. We also found
that compensation payments had not been reduced for claimants
who had provided evidence indicating a reduction was warranted.

Therefore, as reforms are considered, it is important to examine
the challenges posed by dependent eligibility documentation re-
quirements given that FECA’s a wage loss compensation program.
The department is also planning improvements in its return-to-
work process, another area which we have previously identified
weaknesses.
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In 2009, we looked at FECA’s claimants on the period roll whose
re-employment or wage-earning capacity had not yet been deter-
mined. In other words, these claimants were receiving regular
monthly wage loss compensation but OWCP had not determined
whether these claimants could return to work in some capacity.

At the time of our audit, their re-employment status had not
been determined for more than 20,000 claimants, and almost 3,000
had been in the temporary status for 15 years or longer.

Thank you for the opportunity to testify on our work. I would be
pleased to answer any questions that you or members of the sub-
committee may have.

[The statement of Mr. Lewis follows:]

Prepared Statement of Elliot P. Lewis, Assistant Inspector General for
Audit, Office of Inspector General, U.S. Department of Labor

Good morning, Mr. Chairman and Members of the Subcommittee. Thank you for
inviting me to testify on the work of the Office of Inspector General (OIG), U.S. De-
partment of Labor (DOL), in the Federal Employees’ Compensation Act (FECA) pro-
gram. My name is Elliot Lewis, and I am the Assistant Inspector General for Audit
in the OIG. Today I will discuss the OIG’s recommendations for improvement in this
important program. As you know, the OIG is an independent agency within the De-
partment of Labor, and the views expressed in my testimony are based upon the
independent observations and recommendations of the OIG, and are not intended
to reflect the Department’s position.

DOL administers several programs and statutes designed to provide and protect
the benefits of workers. FECA is a comprehensive workers’ compensation law cov-
ering some three million Federal and Postal workers around the world with work-
related injuries or occupational diseases. FECA benefits include payment of medical
expenses and compensation for lost wages. In the case of work-related deaths, sur-
vivor benefits are payable to family members.

The Office of Workers’” Compensation Programs (OWCP) is responsible for admin-
istering the FECA program and ensuring that it serves injured workers in an effi-
cient and effective manner. It is important to note that FECA benefits constitute
Federal workers’ sole remedy for a work-related injury or death, as employees or
surviving dependents are not entitled to sue the government to recover damages.
Therefore, it is incumbent on OWCP to promptly adjudicate claims, pay medical
bills and compensation in accepted cases, and do everything possible to help employ-
ees return to work. It is also important to note that the overwhelming majority of
injured workers return to work within the first year of injury.

FECA benefits are paid from the Employees’ Compensation Fund, which is prin-
cipally funded through chargebacks to the Federal agency that employs the injured
or ill worker. Therefore, the FECA program affects the budgets of all Federal agen-
cies and quasi-Federal agencies such as the United States Postal Service. For the
Chargeback Year ending June 30, 2010, the FECA program provided almost $2.8
billion in compensation to approximately 250,000 workers and survivors for work-
related injuries or illnesses.

Over the years, the OIG has conducted numerous audits and investigations re-
lated to the FECA program. Our audits have identified opportunities for program
administration improvements related to eligibility, determination of reemployment
status, and customer service. Moreover, our investigations have focused on FECA
claimants who work while continuing to receive benefits, and on medical or other
service providers who bill the program for services not rendered. We also process
hundreds of complaints through our hotline from dissatisfied claimants. These com-
plaints generally involve disagreements with OWCP’s adjudication of claims. As a
result of our work and observations, for more than a decade the OIG has been rec-
ommending changes to strengthen the FECA program with respect to: the 3-day
waiting period, benefit payments beyond the Federal or Social Security retirement
age, and access to Federal databases to aid in fraud detection.

Recommendations to Improve the FECA Program
Changing the 3-Day Waiting Period
FECA currently has a provision that allows employees who sustain work-related

injuries to receive continuation of pay (COP) for a period not to exceed 45 calendar
days. The intent of this provision is to eliminate interruption of the employee’s in-
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come while OWCP is processing the claim. The FECA legislation provides for a 3-
day waiting period which is intended to discourage frivolous claims. However, as
currently written, the legislation places the 3-day waiting period at the end of the
45-day COP period; therefore negating the purpose of the 3-day waiting period. In
2006, the legislation was amended to require that the 3-day waiting period for Post-
al workers precede the 45-day continuation of pay period. We continue to rec-
ommend moving the 3-day waiting period to the beginning of the 45-day continu-
ation of pay period for all injured Federal employees.

Reviewing the Benefit Structure for Retirement Age Beneficiaries

As currently designed, FECA program benefits do not change once a beneficiary
reaches the Federal or Social Security retirement age. While the overwhelming ma-
jority of FECA beneficiaries return to work within the first couple of years of their
injury, a small percentage remain on FECA for life. According to OWCP, tax-free
FECA benefits which are set at 66%5 percent (or 75 percent if the claimant has de-
pendents) are typically more generous than Federal retirement. The OIG rec-
ommends that this benefit structure be examined to determine whether a change
in benefit rate(s) should occur at some point at or near the normal Federal or Social
Security retirement age.

We are aware that the Administration is considering a proposal to reduce tax-free
FECA wage loss benefits to 50 percent at the normal Social Security retirement age.
As the Department begins to consider a change to the benefit structure, careful con-
sideration is needed to ensure that the percent of benefits ultimately established
will have the desired effect while ensuring fairness to injured workers, especially
those who have been determined to be permanently impaired and thus unable to
return to work.

Accessing Earnings Information

Our third recommendation has been for the Department to be granted statutory
authority to access Social Security wage information and the National Directory of
New Hires (New Hire Directory), which is maintained by the Department of Health
and Human Services. Information from these wage and employment databases
would enable the Department of Labor to identify FECA beneficiaries who are work-
ing while receiving wage loss benefits. If it is determined that a claimant has unre-
ported outside employment or income, any inappropriately paid benefits can be re-
duced or withdrawn, and criminal remedies may be pursued. Currently, the Depart-
ment can only access Social Security wage information if the claimant gives it per-
mission to do so. Obviously Mr. Chairman, claimants who are defrauding the FECA
program are unlikely to willingly grant OWCP or the OIG the authority to access
information about their earnings. Likewise, access to the New Hire Directory, which
contains employer-reported information on newly hired individuals, is not available
to OWCP or the OIG. Congressional action would be required for OWCP and OIG
to have access to Social Security data and the New Hire Directory.

As previously indicated, Mr. Chairman, the OIG investigates FECA claimant
fraud, as well as fraud committed against the program by medical and other service
providers. Whether it is a mechanic for the Navy who receives total disability bene-
fits while operating his own business, or a Smithsonian security guard who fails to
disclose his employment with a private security firm, our case work demonstrates
the need for OWCP and OIG to have access to these databases.

Related Issues

In addition to our recommendations, Mr. Chairman, there are a couple of related
issues under review by the Administration that are of interest to the OIG based on
our prior audit work. As you know, currently OWCP requires that claimants receiv-
ing payments at the 75 percent rate periodically verify their marital status and the
eligibility of dependent children. Beneficiaries in death cases are required to annu-
ally submit a report regarding their marital status and continuing eligibility of de-
pendent children. A beneficiary is required to submit proof of continuing eligibility
for children over the age of 18 who are students or who are physically or mentally
incapable of self support. We are aware that the Department is considering a pro-
posal to set a 70 percent level of benefits for all claimants regardless of whether
they have dependents. The Department indicates that this change will reduce over-
payments and documentation requirements. While we defer to OWCP as to what the
benefit structure and level should be, it is important to note that prior audit work
found that obtaining documentation on dependents has been a challenge for OWCP.
For example, in 13 percent of FECA claims we reviewed during our 2007 audit of
OWCP’s largest FECA district office in Jacksonville, Florida, we found that com-
pensation payments were continued even though claimants had not provided re-
quired evidence of their continuing eligibility. We also found that compensation pay-
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ments had not been reduced on claims for which claimants had provided evidence
indicating a reduction was warranted. Therefore, as reforms are considered, it is im-
portant to examine the challenges posed by dependent eligibility documentation re-
quirements given that FECA is a wage-loss compensation program.

The Department is also planning improvements in its return-to-work processes
and incentives that do not require legislative action. This is another area for which
we believe improvements are needed based on our prior-audit findings. Specifically,
in 2009 we looked at FECA claimants whose reemployment or wage-earning capac-
ity had not yet been determined. The audit, which examined cases from OWCP’s
Jacksonville and New York District Offices, found that in 11 percent of the cases
reviewed, claims examiners did not perform critical required activities such as refer-
ring claimants for nursing and vocational rehabilitation to determine if claimants
could return to work in some capacity. We also found lax monitoring of cases. For
example, in 34 percent of cases reviewed, claims examiners did not take timely ac-
tions on referrals for second opinions or independent medical examinations, and/or
had not acted on completed medical examinations. Furthermore, we noted at the
time that the reemployment status had not been determined for 37 percent of claim-
ants (20,236 out of 54,674) and that 2,860 claimants had been in this temporary sta-
tus for 15 years or longer.

Conclusion

In conclusion, Mr. Chairman, our work and recommendations have focused on im-
proving the operation and integrity of the program. Our work continues to this end.
For example, we are currently looking at the Department’s efforts to comply with
recently-enacted improper payments legislation, as well as whether OWCP has ade-
quate controls to prevent improper durable medical equipment and medical travel
payments. Mr. Chairman, this concludes my written statement; I would be pleased
to answer any questions you or the other members of the Subcommittee may have.

Chairman WALBERG. Thank you, Mr. Lewis.

And we thank the full panel.

And, members of the subcommittee, I think we have a high
standard to reach up to in the brevity efficiency of their testimonies
in keeping, generally, to the time limit and underneath that.

Let me begin the questioning. Asking Mr. Steinberg, one of the
challenges associated with modernizing workers’ compensation is
transitioning individuals from collecting FECA benefits to retire-
ment benefits.

Many long-term beneficiaries may find themselves in situations
where they have substantial gaps in contributions to retirement
plans. Has there been any discussion on allowing individuals re-
ceiving workers’ compensation benefits to contribute a portion of
these funds to a retirement account?

Mr. STEINBERG. No, sir. There have not been those discussions.
We have been in the discussions with OPM with regards to the pro-
posal to move individuals to the OPM retirement program, if you
will. We see complications associated with that, both from a man-
agement as well as from an administration perspective.

I think it has been pointed out. One of our key tenets is to try
to ensure opportunities for return to work, and if we are able to
keep individuals on the FECA program, then even after retirement
age, we do have the opportunity to find work positions for them
and return them to work.

So, again, we have not had discussions about that type of con-
tribution. That is something that would be complicated and an un-
funded mandate at this point.

Chairman WALBERG. Would be complicated, but if there were
provisions that—even voluntarily with the compensated individual
to be able to contribute a portion to a retirement account and not
be caught in a trap at the end of their compensation period and in
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retirement years with nothing to show for it, nothing available
wouldn’t that be a direction that would be good to go?

Mr. STEINBERG. That is certainly, sir, something that can be com-
plicated—contemplated. It is an issue that should also be discussed
with OPM, who really is the expert in terms of retirement com-
pensation and pensions.

Chairman WALBERG. Okay. Thank you.

Mr. Lewis? In your testimony, you recommended the OWCP be
granted access to social security wage information and the national
directory for new hires. How would access to this information ben-
efit FECA, and is this in the Department of Labor’s proposal?

Mr. LEwis. Yes, I believe it is their proposal—access to the social
security records. I am not sure that the National Directory of New
Hires is in the proposal. It would be a more efficient way for them
to focus in on claimants who may have underreported or not re-
ported earnings—claimants we find in our investigations that have
returned to work that they have not reported that to OWCP. Cur-
rently, that is a self-certification.

OWCP really has no way to verify if what the claimants are re-
porting is correct. An automated match would allow them to more
efficiently focus in on the claimants that they need to investigate
further.

Chairman WALBERG. Okay. Thank you.

Mr. Bertoni, in 1996, the GAO reported two proposals for ad-
dressing benefit changes for current FECA beneficiaries once they
reach retirement age. How would reforms safeguard employees’ re-
tirement? Secondly, what types of calculations and considerations
would be used to determine retirement benefits?

And then, finally, what affects would this have on agencies’
budgets in regards to paying FECA costs? I would be glad to go
through those three questions again.

Mr. BERTONI. How would reform help? The second one was?

Chairman WALBERG. Reform safeguard employee’s retirement.
What types of calculations and considerations would be used to de-
termine retirement benefits, and then, thirdly, what affects would
this have on agencies’ budgets in regards to paying FECA costs?

Mr. BERTONI. I think the short answer is, we don’t know. Based
on the prior work that we did—I guess the questions that we sur-
faced with that is exactly what you really want to do when you are
starting to go down the road of thinking about implementation.

We tried to tease out the issues that you need to consider as you
develop these proposals and you think about implementation. So
how would it help? I think, from just a strictly budgetary stand-
point, the agency has to look at if we cut benefits by 50 percent,
what is the upside in terms of cost savings.

But I do believe an important issue or consideration is to know
where the inequities might occur also to assess the data, look at
where at some point who may be worse off—how big that popu-
lation is, and then it is a policy question as to what you want to
do about that.

Chairman WALBERG. Thank you.

I recognize the gentlelady from California, Ranking Member
Woolsey.

Ms. WooLsEY. Thank you, Mr. Chairman.
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Mr. Steinberg? Just following on the question between the chair-
man and Mr. Bertoni, you and we are going to stay on, I believe,
this recommendation in your testimony that FECA benefits are cut
from 75 to 50 percent at retirement age providing that the average
worker is the comparable.

You don’t address what happens to the lower income workers
under this scenario. I am wondering did you work that out? Do you
know who wins and who loses? Mr. Bertoni said they weren’t sure
about that. I mean, what happens to the lower income worker?

Mr. STEINBERG. It is difficult to segregate between the lower in-
come worker, the average income worker, the high income worker.
What we look at is, in essence, the way that the program is imple-
mented and, I think, has been discussed. The program has an an-
nual increase. I would suggest that this year reflects the advantage
of the program, where using the CPI index, an individual is receiv-
ing a cost of living increase, whereas the normal federal employee
is not receiving an increase this year.

Ms. WooLSEY. Well, I would like to suggest that there is modern
21st century technology. I would think there could be a program
set up easy pie and figure out who wins and who loses when you
make a cut to that degree. I mean, that is 25 percent.

So I hope we can do that before we can buy into a program that
saves a lot of money for the federal government, but on whose back
is our question.

Mr. STEINBERG. You make a very good point, and we will re-
search that further.

Ms. WoOLSEY. Thank you, very much.

Ms. CARNEY. The department’s testimony implies that workers
have a disincentive to return to work once they are healed, and
that we should cut the replacement benefits to encourage return to
work.

One, I would like you to comment on do you see this as being
something that actually happens with the workforce? And, two,
they also have a great recommendation, I believe, but you comment
on it also, to put in place a plan to help workers re-enter the work-
force and be, you know, with them throughout the incidents of
their injury.

So would you respond to both of those?

Ms. CARNEY. Yes, and you might have to help me with the re-
minder on the second part——

Ms. WooOLSEY. Okay.

Ms. CARNEY [continuing]. When I get through with the first——

Ms. WOOLSEY. I will.

Ms. CARNEY [continuing]. Part, but as I mentioned, you know, I
think the losses that I have listed out already demonstrate that
there isn’t a disincentive for employees not to return to work. To
the contrary, if they return to work, they would be getting, you
know—Xkick in their pay increases again. It would start bringing up
their family medical leave, and they would be able to contribute
since the greatest majority are FERS employees in TSP.

And let me just say on the TSP, you know, the average worker
giving 10 percent with a matching contribution from the employer
of 5 percent over a course of 30 years—these folks that are out on
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compensation extended periods: $416,000 in retirement savings
lost. So there is a great incentive for them to get back to work.

I also spoke on the national reassessment programs that the
Postal Service has. When I said thousands, I mean thousands of
postal workers have come back to work following compensable in-
jury, and thousands of them were put back out of work under these
programs. So I think that is

Ms. WoOOLSEY. Explain to me what you mean by that.

Ms. CARNEY. It is a complicated program, but——

Ms. WOOLSEY [continuing]. And then what happens.

Ms. CARNEY. But basically, the national reassessment program—
you know, there is job offers when you come back to work. That
happens before the NRP was in place, and then the employer de-
cided, well, you know, we need to look and see if we really have
work for these workers.

And while the work still existed—and that was the premise of
the program—they actually took those workers that were offered
those job offers—that were conducive to their medical restrictions
and said, sorry, that is not there anymore and they have got other
workers, you know, working in behind them.

So the work was withdrawn, or if somebody was newly injured,
it was just not offered, but there is work there. So, okay, so to an-
swer the second part of the question, and you will have to remind
me.

Ms. WooOLSEY. Well, the department’s suggesting a plan where
the manager works with the employee, I would assume, the man-
ager.

Ms. CARNEY. You are talking about the federal reemployment—
our concern with the subsidy really lies wholly with procedures
that are called loss wage earning capacity determinations. And this
is where, you know, an employee who is collecting wage loss com-
pensation—if they are employed—would have their wage loss com-
pensation reduced.

We have no objection with that, but when the subsidized employ-
ment ends, there is no mechanism—and it is likely to end, because
it is subsidized—there is no mechanism to reinstate that wage loss
compensation, and we have to assume those jobs are going to be
available, and if they don’t get one of those positions, they also can
have their wage loss compensation reduced because the job was
available but the employee didn’t obtain it through no fault of their
own.

Now, the department will tell you can’t use federal jobs to do
wage earning capacity determinations, but as I said in my earlier
testimony, they will look to private sector jobs for that purpose to
reduce the wages, and this is how they will achieve savings on the
back of injured workers for their program.

And while I think it is a great idea to get workers back into em-
ployment, I think we have to make this favorable by eliminating
the LWEC procedures first.

Ms. WooLSEY. Thank you.

Chairman WALBERG. Thank you.

And I want to recognize the chairman of the full committee, gen-
tleman from Minnesota, and especially today since you finished up
our markup at 2:30 this morning in another committee, and ended
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up being the first one to arrive to this committee. I am delighted
to introduce you before you fall asleep.

Mr. KLINE. You know me too well. Thank you, Mr. Chairman.

Thank all of the witnesses for being here today, for your testi-
mony, for engaging in this issue, and educating us in this issue.

Mr. Steinberg, the administration has a plan, which you have
been talking about. Are you going to formally introduce legislation
to the Congress. And, if so, when might we expect that?

Mr. STEINBERG. No, sir.

Mr. KLINE. No.

Mr. STEINBERG. We are here to provide technical assistance. We
have a number of proposals that we are anxious to talk with you
about, but a formal legislative proposal will not be submitted.

Mr. KLINE. Okay. Thank you.

I want to pick up on a couple of things we have already talked
about. One, let’s go to the—and I guess I will stay with you, Mr.
Steinberg, since you have the plan out there and you are dealing
with this all the time—on the issue of social security records, which
was discussed earlier, you would like the ability to have direct ac-
cess to those records.

As I understand, it would simplify your ability to process claims
and make the job easier if you had direct access.

Mr. STEINBERG. Yes, sir. That is correct.

Mr. KLINE. So what is happening now? You can ask for the infor-
mation, correct, on a routine basis, or do you have OWCP going up
to employees and they are refusing to give the information—what
happens now?

Mr. STEINBERG. You characterized it correctly. On an annual
basis, we ask for information about medical, about wages, about de-
pendent status and so forth. If we don’t receive the information, or
if we believe that there are issues associated with the information,
on a case-by-case basis, we contact Social Security, and obviously,
it is a time-consuming process in terms of interacting with the indi-
viduals, getting the information, making sure that the information
is complete.

What we would like to be able to do is to have, if you will, ongo-
ing access to all files associated with our claimants so that any
point of time, we can access the information, and we can verify the
accuracy of the information.

Or, if we see that there are issues, then we will share it with the
IG or with the IG of the employing organization. So, again, it is a
matter of increased efficiency for us.

Mr. KLINE. I am not at all sure that I am opposed to that, but
I am just trying to understand the scale of—or scope of the prob-
lem. Is this something that happens two or three times a year,
hundreds of times a year, thousands of times a year where you are
just having difficulty getting the information.

Mr. STEINBERG. It happens hundreds of times a year. So, again,
it is time consuming for our claims examiners. It delays the process
at times and, again, we think that this would improve the situation
both for the claimants as well as for us so that we can reinvest our
time into reemployment type of activities.
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Mr. KLINE. Okay. Thank you. I want to stay with you, if I might,
because I, like Ms. Woolsey, am interested in this putting people
back to work part of the program.

Right now, according to your testimony, there are limitations in
the areas of vocational rehabilitation and the return to work proc-
ess. And you touched on that in testimony, but can you take a little
bit of time here and expand on what is in the way here?

Mr. STEINBERG. Certainly. There are a few different aspect of
this. One is the timing. As we know—and I worked at the Depart-
ment of Veterans Affairs for 9 years and worked closely with the
medical community and learned from them the earlier that we can
get an individual diagnosed and into rehabilitation, the more likely
it iskthat we are going to have a timely opportunity for return to
work.

So being able to accelerate that process when we know that an
individual is most likely permanently disabled, we would like to
begin that process. The next stage is working with the claimant
and working with their physicians to develop a rehabilitation plan,
and that is a plan that would look at the issue, the injury—look
at the opportunities for employment and then work through, if you
will, the rehabilitation process.

The last phase of that is the assisted reemployment where right
now we work with private sector firms and, granted, the universe
of claims that we have actually placed is less than 200. But in this
circumstance, we would be able to subsidize the payment and,
again, this is cost neutral, because we already collect the informa-
tion in terms of chargeback.

This is the wage replacement, and it would be used to subsidize
the employment. It is a great opportunity for us to help people get
back to work, and I have to emphasize that that is really our pri-
mary issue and focus is returning people to work.

Mr. KLINE. The light has turned yellow here, and I want to just
make sure I understand this assisted reemployment piece. So far,
you have only been able to place the individual with the private
sector, or can you—have you been able—only to the private sector
not another federal agency?

Mr. STEINBERG. That is correct. We only have permission to do
it in the private sector. We are asking for the ability to do it in the
federal government. We think it is very promising.

Mr. KLINE. Okay. Thank you, very much.

I will yield back, Mr. Chairman.

Chairman WALBERG. Thank you.

I recognize the gentleman from New Jersey, Mr. Payne?

Mr. PAYNE. Thank you, very much.

Ms. Carney, the DOL testimony implies that workers lack moti-
vation, sort of, as the other questioners—to return to work when
capable and, thus, wage replacement benefits should be cut to cre-
ate incentives to force them to return to work. Could you address
this or give me your opinion on this matter?

Ms. CARNEY. On the motivation?

Mr. PAYNE. Yes, or do you agree with the DOL that

Ms. CARNEY [continuing]. Partially addressed it with Ranking
Member Woolsey, but let me suggest—because we talked about the
national reassessment process and the Postal Service not letting
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those employees come in and those losses, but one of the points I
didn’t get to—so I can build on what we have already spoke about
is my recommendations on how to correct that.

And I would recommend that legislation be considered to elimi-
nate the loss wage earning capacities on those constructed posi-
tions, which is what we talked about—constructed positions is
when it is—you didn’t actually get it. You know, because that is
what motivates the employers—hey, if I can get people—you know,
not take them back to work and rather dump them on another em-
ploying agency, I don’t get hit with the chargeback. In the mean-
time, it is on the back of the injured worker.

So those wage earning capacity determinations really motivate
employers not to return their injured workers—at least in the case
of the Postal Service, and it was, like I said, cataclysmic in that
case, not to return their injured workers to employment. Or when
they did, it was just for a brief period of time, because the regula-
tion says if you have been returned back to work for 60 days and
they put you out, you know, then they can LWEC you too, because
you no longer have a loss in wage earning capacity.

So I think we really have to spend some time—I know I am get-
ting a little into the weeds—but as we look at this focusing on that.
The other thing, I think, that would be helpful is when an employ-
ing agency says there is no work available—right now, there is no
measures in place for the Department of Labor to challenge that.

They have to take them at their word, and I think there should
be mechanisms put in place where the employing agencies would
actually have to prove that, you know, they truly don’t have work
available before these employees are pushed off onto another agen-
cy and, you know, subsidy’s going to cost something. You don’t
want to burden the program with anything else. I hope that ad-
dresses part of your concerns.

Mr. PAYNE. Yes. I have another question in regard—in 1998
OSHA became involved in the Postal Service, and since OSHA cov-
erage began at that time, do you have any kind of verification that
there has been a noticeable reduction in workplace injuries since
OSHA has come in and, I assume, makes suggestions and so forth?

Ms. CARNEY. Since OSHA came in, there has been a huge reduc-
tion with postal employee claims being filed. You know, that was
in 1998. I came into office in 2000—I know, one, the reports had
said there were like 84,000 postal workers that filed claims. We are
now at 40,500.

Now, part of that, obviously, is because we have had a reduction
in employee population, but it is not that vast considering the cut
in half. And also, there is people that are just scared to death to
file claims at this point because of the national reassessment proc-
ess. But you can’t discount OSHA has had a very positive impact
on safety on the workforce, whether it is because of their programs
or because of enforcement.

And where we see the best progress is when there is these vol-
untary programs where management and unions can participate.
And, of course, you have got to get management to, you know, buy
into that program. But, yes, it has been successful.

Mr. PAYNE. Thank you. Thank you, very much.
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Mr. Lewis, in your testimony, you said “careful consideration”
needs to be given to DOL proposal to reduce FECA benefits at re-
tirement age from 75 percent to 50 percent. What are the questions
that should be asked, in your opinion, to ensure “careful consider-
ation” is given as this is being moved forward?

Mr. LEwis. Well, I think a lot of those have been raised this
morning through Ms. Carney’s testimony and GAO’s but, we would
advise to look at, you know, are you paying a benefit that is fair
and equitable and that you are not—you don’t have an adverse im-
pact that you are putting someone in a worse situation than they
would have been in.

So to look at those issues of where were they at their career
when they became injured. You know, what has happened to them
since then? What would have happened to them? What position
would they have been in that kind of analysis.

So I think it is, you know, it is certainly worthwhile to look at
this and reassess it, but I think as GAO, particularly, has brought
out in their report there, there are a lot of issues that need to be
addressed to make sure you don’t have an unintended consequence.

Mr. PAYNE. Thank you, very much.

Yield back the balance of my time.

Chairman WALBERG. Thank the gentleman.

Now I turn to recognize the gentleman from Indiana. Dr.
Bucshon?

Mr. BUCSHON. Good morning, and thank you for testifying in
front of our committee.

Thank you, Mr. Chairman.

I was a practicing physician prior to being in Congress. So I have
some questions related to the assessment of the disability in the
first place and ongoing disability. In circumstances that are not
otherwise obvious—there is obvious disabilities and—so, Mr. Stein-
berg, do you think we have an adequate program for the federal
government to assess the disability of our workers initially or as
an ongoing process?

Mr. STEINBERG. Yes, sir, I believe we do. Again, one of the key
components, I believe, of the program is the right to first choice,
if you will, for our patients to choose their physician.

We think this is core. We think it is extremely important in
terms of having a comfortable dialogue, and so forth. We believe
that the physicians provide a good and reasonable assessment of
the circumstance.

As I talk about in terms of the rehabilitation plan, I think, again,
that provides a forum—an opportunity for continued dialogue be-
tween the department, the claimant and the physician in terms of
the progress that is being made and when the individual will be
readll{y to return to work and in what capacity they can return to
work.

So, again, I think we have a good program, and I think we have
an opportunity to improve the interaction with the physicians.

Mr. BUCsSHON. Great. That is good to know because, as a physi-
cian, I can tell you the subjectivity involved in assessing a worker’s
ongoing disability is very, very difficult. And I was in cardio-
vascular surgery, but if you are in a special that deals with back
injuries, for example, like orthopedics or neurosurgery, it is very
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difficult and partially subjective process, and I am glad to hear that
you feel that the government has an adequate program to assess
that.

Ms. Carney, I am interested in just a—would you be opposed to
a reduction in benefits or compensation that the DOL’s proposing
in any circumstance? Because it seems like that with your testi-
mony under whatever circumstance that might be in-place that
would decrease any reimbursement for anyone, you would be op-
posed to.

And, if not, I would like to know under which circumstances that
you feel would be appropriate that might result in decreasing com-
pensation even though that compensation would bring these folks
in line with what is fair and—in regards to the rest of our federal
workers who are not disabled.

Ms. CARNEY. Well, first let me say, if something is fair and equi-
table, certainly receptive to embracing it. The problem I am having
with these proposals isn’t I am being contrary for the sake of being
contrary, it is because I don’t believe in my heart of hearts that it
is fair and equitable.

You know, when these employees—you are saying 70 percent——

Mr. BUCSHON. Let me say, for example, the proposal that would
bring in line where people who are disabled are—continue to get
disability benefits after retirement age when those are clearly ex-
ceeding what if they were—if they had continued to work as a fed-
eral worker and then retired, their benefits would be slightly less
than that.

Ms. CARNEY. Okay, you are making the comparison with the 56
percent of the

Mr. BucsHON. Well, I mean, I am just trying to determine the
circumstances which you have—which you feel like that a decrease
in compensation would be—under their proposal——

Ms. CARNEY. It would be favorable if and when we could put
something in place to substitute the fact that these folks have no
means to contribute to their Thrift Savings Plan or receive match-
ing funds. Now, I am not—you know, that is one way. We could
create another type retirement fund but, again, you know, you got
to remember under TSP, and the majority of these folks are actu-
ally FERS not CSRS.

You know, it was put in place in, what, 1983 or 1984, so you are
talking 27 or 28 years ago. So at this point, and if we are being
prospective, we are going to be talking about FERS in place.

And then we also have to keep in mind—Dbecause you brought up,
like, wage loss compensation—that those folks aren’t getting their
pay increases. I mean, so these things as they are currently—the
75 percent—is comparable as far as the retirement.

We would be amenable to, you know, but you have got to make
up for the loss somehow, and the way it is just a reduction just be-
cause of your age—I don’t think it is a very fair and an equitable
comparison. Fifty-six percent of somebody that actually got to go
through the Postal Service for 30 years or the federal government
for 30 years, and they get, you know, granted, you get the COLAs,
the CPI COLAs, which have only averaged 2.1 percent over the last
10 years, but what happened to their step increases and all the
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other increases that they were supposed to be getting along the
years.

The annuitants have gotten that, and that is, that makes it a
true high three, where the compensationers don’t. They haven’t
gotten those pay increases. They don’t have a true high three. They
are still down here. So 50 percent to 56 percent really isn’t even
a equitable comparison, and that is a CSRS thing anyway, and we
really should be looking at FERS at this point, because that is
where we are at or going.

Mr. BucsHON. Thank you.

I yield back.

Chairman WALBERG. I thank the gentleman.

And I recognize the gentleman from Indiana. Mr. Rokita?

Mr. ROKITA. Thank you, Mr. Chairman.

I appreciate the witnesses as well.

My first question is to Mr. Szymendera. Am I pronouncing that
right?

Mr. SZYMENDERA. Szymendera.

Mr. ROKITA. Szymendera?

Mr. SZYMENDERA. Yes.

Mr. ROKITA. You are not Polish, are you?

Mr. SZYMENDERA. I am.

Mr. RoKITA. Okay. With a name like Rokita, I get to ask those
kind of questions, okay? And anytime you see a “z” and a “y” to-
gether, you start wondering if you are a member of my tribe. So
welcome.

You testified that under the Internal Revenue Code, workers’
compensation benefits are not subject to federal income tax. Is this
true with state plans as well?

Mr. SZYMENDERA. Yes. The federal income tax does not apply to
any workers’ compensation benefits paid whether it is under a
state plan, whether it is under FECA, or whether it is under the
other federal workers’ compensation plan, which is Longshore and
Harbor Workers’ Compensation Act.

Mr. ROKITA. What is the rationale?

Mr. SzyMENDERA. Workers’ compensation benefits have never
been treated as earnings or income. And so if you go all the way
back, as I said, this is—we are in the 100th year of workers’ com-
pensation—there has always been a sense that workers’ compensa-
tion benefits are different than income, and because they are dif-
ferent, they are treated differently—not taxed, as I think Ms. Car-
ney has said, for example, you know, not eligible for TSP and
things like, things of that nature.

Mr. ROKITA. Fair enough. Thank you, very much.

Mr. Bertoni, your testimony stated that if FECA beneficiaries at
retirement age are converted to the federal retirement system, an
agency such as OPM would have to develop an expertise that it
currently doesn’t have. Can you elaborate on that, and why is that
such a hurdle?

Mr. BERTONI. Just both FECA and OPM have done different
things for many years. So if you start putting—melding two sys-
tems, I am not—not to say that it is not possible, but you are now
asking an organization that, perhaps, has dealt with the retirement
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and—and benefits side of retirement to become case managers and
case workers involved in the rehabilitation of the recipient.

So it is not impossible. It is just consideration when you meld the
tvirlo s%rstems together, they are going—who is going to do what and
when?

Mr. ROKITA. That doesn’t sound that difficult.

Mr. BERTONI. It is not impossible. It is just——

Mr. RokiTA. Okay.

Mr. BERTONI [continuing]. Consideration as we throw that out
there, there are simpler ways to do things and there are more com-
plex ways to do things. And it is just—on the continuum, it is
somewhere in the middle.

Mr. ROKITA. Okay. Thank you. Appreciate that.

And then, Ms. Carney, in your written testimony, you mentioned
a number of factors that make it difficult for claimants to find and
keep doctors. And you talked about the rule example and how
you—that person might be limited to a physician’s assistant or
nurse practitioner.

Have you reviewed the administration’s proposal to allow for the
limited utilization of physician’s assistants and nurse practitioners,
and do you have a

Ms. CARNEY. No objection there. We think it is long over due, es-
pecially because it is so difficult, you know, because of a lot of other
reasons, but it is so difficult to find physicians that are willing to
participate in the plan.

It may look like a lot, you know, on paper, but if you are——

Mr. ROKITA. Right.

Ms. CARNEY. To answer your question, no. No problem.

Mr. RokiTA. Okay. Maybe I misunderstood your testimony. I just
wanted to clear that up.

Ms. CARNEY. Okay.

Mr. ROKITA. I yield back, Mr. Chairman. Thank you.

Chairman WALBERG. I thank the gentleman.

And I think the panel for shedding on this subject.

And before making closing remarks, I would turn to the ranking
member, Ms. Woolsey, for closing remarks.

Ms. WoOLSEY. Thank you, Mr. Chairman. I would like to submit
two statements for the record. One is from the National Treasury
Employees’ Union. The other is from the National Active and Re-
tired Federal Employees’ Association.

Chairman WALBERG. Without objection, so ordered, and I believe
we have copies already and additional ones now, thank you.

Ms. WoOLSEY. Now you have two.

Chairman WALBERG. We always can use more, huh?

Ms. WooOLSEY. Mr. Chairman, I want to be very clear that when
I was supporting the Department of Labor’'s—what I thought—ef-
fort in assisting in returning employees, I meant returning to their
original or comparable to their original employment. I am not talk-
ing about sending them off to some school to give them start over
employment after they have become experts in what they were
doing for the federal government.

I mean, there is a way to do this. It really does make a difference
in employees feeling welcome back, getting back sooner, maybe re-
strictive duties—absolutely, but not punished for it. And I just
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would like to see us work together it sounds like we have got a sys-
tem that in the long run doesn’t work out so well.

Thank you, witnesses. I think you have been very informative.
There are many, many questions, I think, that still remain about
the impacts to beneficiaries, whether employing agencies can do
more to hire injured workers, whether there are opportunities to
prevent accidents that cause workplace injuries in the first place.

, I was a human resources professional for 20 years, and I am
telling you, anytime we worked with workers’ comp, brought them
into the plant and they gave us ideas and suggestions, our workers’
comp claims went way down, because they knew what was going
wrong. And I think that is something we ought to be thinking
about and then training our managers and training the employees.
Prevent workers’ comp claims in the first place.

The testimony from the Government Accountability Office, Mr.
Chairman, identified a list of questions that merit more consider-
ation before we legislate any changes, I believe, to this very, very
complex program. Because it impacts so many workers, and once
we change something in our lifetime, it won’t get changed again.

So I would like to suggest if we could that we would—and I
would welcome the opportunity to work with you to gain assistance
in securing more information from GAO in a valid way and assess-
ing these administrative proposals and how it impacts—perma-
nently impacts injured workers and have some case studies, maybe,
involved.

So thank you for today, and thank all of you.

Chairman WALBERG. I thank the gentlelady.

And, again, thank you to the panel. This is a subject of great im-
portance in a time of economic challenge in this country, in a time
when there is a, in some sense, a general feeling that government
employees don’t earn their pay, should be challenged and casti-
gated.

Ms. Carney, you are smiling, and I appreciate the fact when I
talked to you earlier saying it would be terrible if nobody came to
the party when we hosted one, and you said, there is only a party
when I am here. And I appreciate your input today.

But, you know, I think whether we be Democrat or Republican,
we must admit that employees of federal government, when asked
to do the job—a job that has been offered to them—do that job and
deserve the respect, consideration as they perform that job, and the
respect and consideration when unexpected and undesired injuries
take place or other subsequent problems that bring on a need for
compensation.

And so, if we are going to have that in place—which we ought
to—it ought to be a program that works for both sides and for the
taxpayer.

And so, Ms. Woolsey, I would tend to agree with you that prob-
ably one of the next steps in going further with the taste-testing
this morning—the teaser on information, there is plenty more to
come up with, and a GAO study may be the direction we need to
go.
I would encourage the Department of Labor to continue to be
part of the solution here. I guess I was under a lack of under-
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standing in thinking that you had some proposals that you were
going to be putting forward for legislation.

I think it is something we ought to consider to make sure that
it works. This subcommittee is certainly open and desirous of car-
ing through that process. So we will be looking toward that and—
in the coming days, and I think sooner rather than later.

So thank you. We do want to applaud the work that is done by
our federal employees. We want to not only suggest that we do all
do consideration to make sure that they are provided for but the
deficiencies that can be built on the whole system including this,
that ultimately produces quality of care, is something that we must
consider with due diligence.

So having nothing more to present in this subcommittee hearing,
I call the committee to adjournment.

[Additional submissions of Ms. Woolsey follow:]

Prepared Statement of Colleen M. Kelley, National President,
National Treasury Employees Union

Chairman Walberg, Ranking Member Woolsey and Members of the Subcommittee
on Workforce Protections, the National Treasury Employees Union (NTEU) appre-
ciates the opportunity to offer this statement to the Subcommittee as it considers
the important matter of Workers’ Compensation in the federal sector. NTEU rep-
resents over 155,000 federal employees at 31 agencies. Our members perform every
type of work for the American public from Customs and Border Protection Officers,
to Transportation Security Officers, and Food and Drug Administration scientists
working in laboratories at home or on assignment inspecting products in India and
Mainland China. These public servants show up for work each day expecting to per-
form their important duties diligently and professionally in service to their country
and then safely return home to their families. Nevertheless, some will suffer work-
place injuries that make it impossible for them to return to work for short or long
periods of time and, regrettably, in some cases to never be able to return to work
at all due to permanent injury or even death.

This year, the nation celebrates the centennial of Workers’ Compensation laws.
One hundred years ago this month (May, 1911) the first Workers Compensation pro-
gram was enacted into law by the state of Wisconsin, following on workplace injury
insurance programs adopted in Germany and Great Britain. Nine other states fol-
lowed this progressive initiative that same year and by 1948 all states had laws cov-
ering private and state workers. Workers’ Compensation insurance is a recognition
of the responsibility of employers and society to take care of those injured in the
workplace. It was our nation’s first social insurance program. Today, Workers’ Com-
pensation stands as an important protection for the benefit of all Americans. Almost
98% of the workforce is covered by workers’ compensation insurance.

Five years after Wisconsin led the nation on this, Congress moved to insure the
federal government’s own employees as well as railway, longshoremen and other
harbor workers. The Kern-McGillicudy Act developed the program we now know as
the Federal Employees Compensation Act (FECA).

FECA is one of the most important programs for federal workers. This program
provides federal employees with workers’ compensation coverage for injuries and
diseases sustained while performing their duties. The program seeks to provide ade-
quate benefits to injured federal workers while at the same time limiting the gov-
ernment’s liability strictly to workers compensation payments. Payments are to be
prompt and predetermined to relieve employees and agencies from uncertainty over
the outcome of court cases and to eliminate wasteful litigation. Efficient government
is advanced by a civil service that is expected to have the highest levels of profes-
sionalism and competency and in turn is fairly compensated and treated with dig-
nity and respect. There is no greater disrespect to human dignity than to have to
suffer injury from an unsafe workplace or from employer negligence.

NTEU welcomes a review of the FECA program, while always keeping in mind
this is an issue of human dignity. We believe such a review should be broad and
comprehensive. By that, we mean that it should never start or be rigidly limited
to benefit payments. Instead the first principle should be making the federal work-
place safe by actions to move us towards the goal where no worker need come to
work with the possibility it will be his last day on the job because of a workplace
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injury. NTEU has worked with Republican and Democratic administrations on this
goal and we are ready to continue those efforts.

However, I want to state our strong opposition to insurance benefit cuts, particu-
larly for those employees who came to work one day ready to serve their country
but suffered a workplace injury that resulted in them never being able to return.
We are most concerned about proposals for a forced retirement provision. An em-
ployee who is injured on the job and unable to work receives FECA payments equal
to 67% of wages at the time of injury (a slightly higher amount if he has family
obligations). This reduction in income makes it impossible for an injured employee
to fund a retirement plan. Once workplace injured workers are on FECA, they re-
ceive no further retirement credits or contribution matches, nor are they able to
make elective contributions to the Thrift Savings Plan. This holds true for Social
Security as well as the federal retirement programs. Forcing a worker at retirement
age to give up regular FECA benefits and live on the income from retirement sav-
ings put aside up until his or her worklife was interrupted by an on the job injury
would cause grave economic hardship to many disabled employees.

NTEU would also oppose elimination of the family benefit that is now a feature
of FECA. Because FECA benefits are not taxed, the family allowance does little
more than create some equity between the after tax income a worker with depend-
ents and one without would have if not injured.

Let me close by stating that NTEU very much wants to work with this sub-
committee or any other policymaker to find ways to reduce the costs of the FECA
program. As I have said, our belief is the best way to do so is not by reducing bene-
fits or denying claims but by preventing the occurrence of injuries. NTEU is com-
mitted to a safe and healthy federal workplace where employees are less likely to
ever suffer the injuries that lead to FECA claims. Our union has also been one of
the strongest forces for innovation in the federal workplace, often working with
management on bold new programs and sometimes dragging management forward
over their reluctance. We have received reports from our members about manage-
ment resistance or disinterest in light duty assignments, alternative worksites, dis-
ability accommodations and other actions that could allow FECA recipients to re-
turn to work. A change in management practices and culture is needed. I don’t ex-
pect this is something Congress can legislate, but the first step is to end the myth
that able bodied workers are receiving FECA payments and accept the fact that
many injured workers would like to return to work and could do so with opened
minded and innovative agency practices. Further, NTEU is willing to work with pol-
icymakers to improve program integrity methods. For example, the Office of Worker
Compensation Programs (OWCP) currently matches FECA claimants with Social Se-
curity Administration (SSA) data to determine if claimants have died. However,
they do not match with SSA data to see if they are receiving wages that would make
them ineligible for FECA benefits. We strongly believe these are the types of re-
forms that should be explored before Congress moves to cut these social insurance
benefits to injured federal workers.

Thank you for this opportunity to present NTEU’s views.



58

10Q "S'N *8%N0g

"06/ “8)el YS MU 8y} JA0GY Saleles [enuue yyum adoad 4o Jaquinu “xoiddy

"0/ ‘®)el S MU 8y} MOT3Id Saueles [enuue ypm ojdoad jo Jaqunu xoiddy

“(TTAd U1 €/TTS9) 6€9°€G$ = 8ley plemy 8|npaydg agelany pasodoid

01 dajs ‘GT-S9 e 4o Kiejes Ajyjuow ay} Jo %G/ PasdNa jou ued uoresuadwod Jey} apinoid Y934 By} 0} SUBWPUAWE 9YET AU} ‘000'Z8T$ 190 BLIOOUI PNJaUl Pajsi| Saliefes AjMaam auy} ySnoyly :ajoN

0991 0 14 ¢ ¥l G 4G9 089 G69 61 s|ejol
¥ ¢ ¢ +9/
a1 1 L ¥ € GL-TL
9 14 € 0¢ qI 14 0£-99
981 1 1 I ¢l 6 q9 71 69-19
LLC L 0T vel 96 G 09-99
69€ 14 1 S Gl 7Ll el 0€ G6-16
9¢¢ 1 1 ¥ G ¢l Gr1 8¢1 0€ 05-91
G681 ¥ 4 G a9 8 ' Sr-1v
el I 14 e 18 14 07-9¢
68 € 01 19 61 GE-TE
Ge ¢ ¢ 0¢ 1 0€-9¢
9 14 ¢ Ge-1¢
0¢-0
:dnoi3 a8y

666°€€2$ 666°£02$ 666'T81$ 666°GST$ 666'621$ 666°€01$ 666°LL$ 666°15$ 666'G2$
01 000°802$ 03 000'Z81$ 01 000'95T$ 01 000'0ET$ 01 000'¥OT$ 01 000'8Z$ 01 000°2G$ 01 000'9Z$ 0} dn

AYVIVS TYNNNY

66'6617$ 66'666€$ 66°667€$ 66°6662$ 66'6612$ 66°6661$ 66°6601$ 66'666$ 0053 Japun
0} 0007$ 0} 005¢$ 03 000€$ 03 005¢$ 0} 0002$ 0} 0051 0300018 0} 005$

AYVIYS ATHIIM

[e1ep agem Apjaam JuaLINg 138 03 JApI0 Ul §OQZ 1eak Jepuajed Ul |0Q YuM sased Ajuo Suipnjour ‘sased [eley sapnjoxe ‘8jakd ¥98yd 110z/6/y uodn paseg]

(€) 39V ANV AYYIYS ATMIIM A9 NMOQYYIYE T10Y JI00IY3d



59

PERIODIC ROLL BREAKDOWN BY WEEKLY SALARY AND AGE (b)
[Based upon 4/9/2011 check cycle; excludes fatal cases]

Case status

Age group
0P PN PR PS PW All

0-20 0 0 6 0 0 6
21-25 0 2 47 3 5 57
26-30 1 3 153 16 32 205
31-35 5 9 387 11 91 533
36-40 10 55 854 69 237 1225
41-45 28 98 1546 125 457 2254
46-50 67 309 3127 224 1018 4745
51-55 79 641 4304 388 1586 6998
56-60 102 1026 4382 464 2001 7975
61-65 115 1561 3581 434 1825 7516
66-70 118 1339 1813 149 1131 4550
71-75 61 1528 1005 49 788 3431
76+ 52 4332 964 41 1264 6653

Totals: 638 10903 22169 2003 10435 46148

PR: Entitled to payment on periodic roll.

PN: Entitled to payment on periodic roll; determined to have no wage earning-capacity or re-employment potential for indefinite future.

PW: Entitled to payment on periodic roll at a reduced rate, reflecting a partial wage-eaming capacity or actual earnings.
PS: Entitled to payment for schedule award.
OP: On the Periodic Roll, but an overpayment exists and is being deducted from compensation

Source: U.S. DOL

Appropriated Fund Agencies in FECA Which
Do Not Reimburse for Administrative Costs

Department of Labor

Department of Health & Human Services
Department of State

Department of Housing & Urban Development
Department of Defense Agencies
Department of the Army

Department of the Air Force

Department of the Navy

Department of Homeland Security
Department of Education

Department of the Interior

Executive Office of the President

Social Security Administration

Smithsonian Institution

Federal Judiciary

Peace Corps

Corporation for National & Community Service
American Battle Monuments Commission
African Development Foundation
Inter-American Foundation

Architect of the Capitol

U.S. Commission of Fine Arts

Presidio Trust

Federal Communications Commission

Farm Credit Administration

Federal Mine Safety & Health Review Commission
Federal Trade Commission

Government Accountability Office

U.S. Government Printing Office

Federal Mediation & Conciliation Service
Library of Congress

Federal Labor Relations Authority

Institute of Museum & Library Services
Office of Special Counsel

National Archives & Records Administration
National Capital Planning Commission
National Labor Relations Board
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National Mediation Board

National Science Foundation

Railroad Retirement Board

Office of Government Ethics

Securities & Exchange Commission

Selective Service System

Federal Energy Regulatory Commission

Office of Personnel Management

Broadcasting Board of Governors

International Trade Commission

Panama Canal Commission

Commission on Civil Rights

U.S. House of Representatives

U.S. Senate

Int’l Boundary & Water Commission/US & Mexico

Armed Forces Retirement Home

Consumer Product Safety Commission

Equal Employment Opportunity Commission

U.S. Tax Court

Office of Navajo & Hopi Indian Relocation

Merit Systems Protection Board

National Endowment for the Arts

National Endowment for the Humanities

Occupational Safety & Health Review Commission

U.S. Holocaust Memorial Council

National Transportation Safety Board

Nuclear Regulatory Commission

Commodity Futures Trading Commission

Congressional Budget Office

Federal Election Commission

U.S. Institute of Peace

U.S. Botanic Garden

Federal Maritime Commission

U.S. Arms Control & Disarmament Agency

Postal Regulatory Commission

U.S. Agency for International Development

Legal Services Corporation

U.S. Court of Veterans’ Appeals

U.S. Capitol Police

General Services Administration

National Aeronautics & Space Administration

Environmental Protection Agency

Government Printing Office

Central Intelligence Agency

William Howard Taft Memorial Site

Valles Caldera Trust

State Justice Institute

Public Defender Service for the District of Columbia

National Indian Gaming Commission

Marine Mammal Commission

Morris K. Udall Foundation

Millennium Challenge Corporation

Interagency Council on Homelessness

Institute of American Indian Arts

Defense Nuclear Safety Facility Board

US Election Assistance Commission

Denali Commission

US Chemical Safety Hazard Investigation Board

Committee for Purchase/Blind or Severely Disabled

Appalachian Regional Commission

Administrative Conference of the United States

US Access Board

Court Services & Offender Supervision Agency
Source: U.S.DOL.
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“Fair Share” Agencies Which Reimburse DOL for
Administrative Costs Under FECA

United States Postal Service

Export-Import Bank

Federal Home Loan Bank Board

Small Business Administration

Overseas Private Investment Corporation
Board of Governors/Federal Reserve System
Federal Housing Finance Agency

Federal Deposit Insurance Corporation
Federal Retirement Thrift Investment Board
National Credit Union Administration
Resolution Trust Corporation

Pension Benefit Guaranty Corporation

Mixed “Fair Share” and Appropriated Fund Agencies

Department of Agriculture
Department of Commerce
Department of Energy
Department of Transportation
Department of Treasury
Department of Veterans Affairs
Department of Justice
Tennessee Valley Authority
Source: US DOL.

Prepared Statement of Joseph A. Beaudoin, President,
National Active and Retired Federal Employees Association

Mr. Chairman and members of the Committee, I am Joseph A. Beaudoin, Presi-
dent of the National Active and Retired Federal Employees Association (NARFE).
NARFE, one of America’s oldest and largest associations, was founded in 1921 with
the mission of protecting the earned rights and benefits of America’s active and re-
tired federal workers. The largest federal employee/retiree organization, NARFE
represents the retirement interests of approximately 4.6 million current and future
federal annuitants, spouses, and survivors.

I am submitting testimony today, for the record, on behalf of those 4.6 million fed-
eral workers and annuitants. I appreciate the opportunity to share our concerns
about legislative proposals that would reduce Federal Employees’ Compensation Act
(FECA) benefits for retirement age recipients.

FECA reforms should focus on saving money by improving the workers’ compensa-
tion process and structure and not by reducing benefits available to employees in-
jured or made ill by their jobs. There have been numerous proposals to reform
FECA by improving the number of employees rehabilitated who can return to work
to changing the structure of payments for schedule awards to establishing waiting
periods and more, none of which reduce the basic compensation paid to FECA recipi-
ents.

Unfortunately, both the Administration and Senator Susan Collins have made
specific proposals which would reduce benefits paid to FECA recipients at retire-
ment age. These proposals do not adequately take into account the disadvantages
faced by those employees unfortunate enough to suffer a debilitating injury or ill-
ness as a result of their public service.

Administration Proposal

The Administration proposes to reduce FECA recipients’ basic compensation ben-
efit to 50 percent of their gross salary at the date of injury, still tax-free, when they
reach full Social Security retirement age. While this proposal provides a retirement
level income much closer to that of current retirees,! it still does not fully account
for disadvantages faced by FECA recipients. Notably, FECA recipients (1) lose the
ability to increase their salary through raises and promotions, (2) they have a re-
duced ability to save because (a) they are not receiving a full replacement of income
pre-retirement, and (b) FERS-covered employees are not able to contribute to the

1 According to OPM, the average federal employee retiring optionally on an immediate annuity
under CSRS will receive about 60% of their “high-three” average salary.
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Thrift Savings Plan and receive matching contributions, and (3) they may have a
reduced Social Security benefit because FERS employees covered by Social Security
are unable to earn credit for and increase monthly earnings used to calculate those
benefit payments.

While the framework of the Administration’s proposal offers more economic secu-
rity than S. 261’s, it still short-changes FECA recipients.

S. 261, Federal Employees’ Compensation Reform Act

Senator Collins’ bill would move FECA recipients to the retirement system at full
Social Security retirement age (between 65 and 67, depending on year of birth). In-
stead of receiving 66.67 percent of monthly pay (or 75% for recipients with depend-
ents) tax-free, former FECA recipients would receive a taxable annuity computed by
multiplying the average of their highest three years of salary times years of service
times an accrual rate (1 or 1.1% for FERS-covered employees or 1.5 to 2% for CSRS-
covered employees). This presents multiple issues.

First, there is no provision to adjust upwards the average highest three years of
salary to account for wage inflation. FECA recipients will also have lost the ability
to increase their salary through raises and promotions. At the very least, they
should receive an adjustment based on the Employment Cost Index or other wage
inflation indicator to the average highest three years of salary for purposes of com-
puting their annuity.

Second, unless the FECA recipient is covered by FERS and applied for a disability
retirement annuity within 12 months of their injury or illness, s/he likely would not
receive credit for years of service for the time between when s/he became injured
or ill and when s/he turns 62 years of age.2

Third, FERS-covered FECA recipients lose the ability to invest a portion of their
payments into the Thrift Savings Plan (T'SP) and receive matching contributions
from their agencies.

Finally, FERS-covered employees may have a reduced Social Security benefit be-
cause they are unable to earn credit for and increase monthly earnings used to cal-
culate those benefit payments.

The net effect of the transition to the retirement system would be a substantial
and unfair reduction in benefits for many FECA recipients. However, Senator Col-
lins has consulted NARFE on S. 261 and we are working with her to improve the
legislation.

Conclusion

Other FECA reform proposals save money by helping bring FECA recipients back
into the work force, eliminating inefficiencies in the process, allowing for full reim-
bursement from liable third parties, or reducing improper payments and fraud. But
unlike those proposals, reductions in retirement age benefits will take money away
from individuals who are irrefutably unable to work because they were injured or
became ill as a result of their service for the federal government. If they had the
choice, they would be healthy and working and preparing for a retirement of choice
rather than necessity.

Thus, I urge you to seriously consider the significant financial implications that
proposed reductions to FECA benefits could have on disabled public servants who
have lost the ability to earn income to adjust their financial situation to new cir-
cumstances. These federal employees include FBI agents who have been shot in the
line of duty, or federal firefighters injured while saving someone’s life. We need to
treat these public servants with respect and gratitude, not indifference.

Mr. Chairman and subcommittee members, I urge you to do so, and thank you
for receiving this testimony.

2Under CSRS, a disability retirement annuitant, someone unable to perform their job due to
a injury or illness that is not necessarily work related, is guaranteed a minimum benefit that
equals the lesser of 40 percent of the high-three average salary or the regular annuity obtained
after increasing years of service for the time between the disability and age 60. Thus, credit
for years of service actually acts to reduce the minimum annuity under CSRS. Under FERS,
disability retirement annuitants receive credit for years of service for the years between the in-
jury or illness and age 62.
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Jokn Gage J. David Cox, Sr. Augusta Y. Thomas
National President National Secretary=Treasurer National Vice President for
Weomen and Fair Practices

May 11, 2011

The Honorable Lynn Woolsey

Ranking Member

Workfarce Protections Subcommitiee of the
House Education and the Workforce Committee
Washington, DC 20515

Dear Rep. Woolsey:

On behalf of the American Federation of Government Employees, AFL-CIO; Fam
requesting that the attached statement of Milagro Redriguez, the AFGE Occupational
Health and Safety Specialist, be included in the record of the hearing on “Reviewing
Workers' Compensation for Federal Employees” to be held May 12, 2011 before the
Workforce Protections-Subcommittee of the House Education and the Workforce
Committee.

Thank you for your attention to this matter.

Beth Moten
Legislative and Political Director

80 F Stgasbydbdld, Washington, DC 20001 e (202} 787-8700 « FAX (202) 639-6490 « wwwalge.org
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Mr. Chairman and Members of the Subcommittee, my name is Milagro Rodriguez, and |
am the Occupational Health and Safety Specialist for the American Federation of
Government Employees, AFL-CIO (AFGE). On behalf of the members of our union,
which represents more than 600,000 federal employees, | thank you for the opportunity

to testify today on proposed changes to the federal workers’ compensation program.

We wish we would be offering our views on how to improve the federal workers’
compensation program and how to save the government money. Too often the stories
we hear from our injured or ill members are stories of loss—loss of income, loss of
health, loss of choices, loss of their preferred shift, and loss of a job. The proposed
changes would bring more loss to injured or ill employees by reducing benefits in order

to save money.

The changes we would like to see are the changes that improve the claims
process. The changes that would result in employees getting the medical attention they
need sooner so they can return to work sooner. The changes that would give

employees the time they need to recover in order to return to work sooner.

What would improve the process is the employing agencies promptly processing the
claims and submitting them to OWCP for adjudication. The agency should not be taking
the role of adjudicator and holding on to claims they deem not compensable, or not
“good claims.” If agencies processed claims in accordance with FECA regulations and
in keeping with the deadlines, that would save money and return employees to work

sooner.

{00289616.00CX - 2)2
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If claimants could make contact with their claims examiners sooner, that would save
money. They would not have to wait weeks and months to get clarification on a
requirement or to ask what is expected of them, or to miss deadlines because they did
not know there was one. They would know sooner what action they needed to take,

what documentation they needed to present.

What would save money is OWCP making decisions on medical authorization more
promptly as they will reduce the number of lost days. The sooner a needed surgery is
approved, when appropriate documentation has been submitted, the sooner an injured
employee will begin the recovery process and the sooner the employee will be able to

return to work.

Employees should not have to satisfy duplicate requirements from OWCP and their
employing agencies. At TSA for example, employees can be required to provide
medical information to their agency in addition to the information they already provide to
OWCP. Sometimes the TSA request for medical information is above and beyond what
FECA requires. The TSA request is so detailed, in fact, that some treating physicians
do not want to fill out because it intrudes on the privacy of their patient. Once the FECA
requirement is met by submitting information to OWCP, the employee should not have
to keep submitting similar information to the agency, which sometimes changes the
requirements, until the agency is satisfied that it is acceptable.

The whole premise of “putting employees to work” should be reversed. Incentives
should be going to the agency to give injured or ill employees light duty work while they

recover. In returning employees to work, agencies focus on full time duties. When

{00289616.00CX - 2)3
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employees are able to do some parts of their jobs but not others due to medical
restrictions, they are required by FECA to tell their doctors that their agency may be
able to offer light or limited duty positions. Agencies often claim that there are no light
duty/limited duty positions available, or in the case of TSA, that there are only a few.
When the agency does offer limited duty positions, the limited duty work is sometimes
so unproductive and demeaning as to appear punitive. Injured employees should not
have to be forced to work in such demoralizing conditions. Employees want to be
productive and contribute in a meaningful way to the mission of their agencies. The
stories we hear from our members are reminiscent of the stories we heard from chicken
processing plants years ago where injured employees were told to report to work only to
sit in a break room just so the company would not have to report lost-time injuries and

increase their injury rates. That should not be happening in the federal workplace.

The incentive should be to the agency to improve health and safety so workers do not
get hurt or become ill in the first place. Agencies are concerned about the costs of
workers’ compensation, yet do not take action when employees are injured to correct or
improve the workplace. Employees continue to work in the same workplaces, doing the
work the same way, and often injured employees return to the same workstation that

caused their injury.

The federal workers’ compensation program should strive to be the best— the model
program. It should not be competing with the states in a “race to the bottom.” The

rationale behind several of the proposed changes is that state compensation programs
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do it that way. The idea that the changes “provide benefits in a more equitable fashion”
is bad. Bad changes were made for the postal workers; therefore, we will make it
equally bad for other federal employees. The state programs provide benefits that are
less beneficial for employees than FECA, so let's make FECA equally bad. That should

not be what the federal government is striving for.

The external criticisms with the current FECA that DOL lists do not include the ones we
hear: long processing periods, lack of communications with the claims examiner; long

waiting periods for decisions on surgery or other medical treatments.

Ancther rationale for the proposed changes is that it would increase employment of
disabled workers. On the contrary, one agency, TSA, is terminating employees who
have been permanently disabled by their on-the-job injuries. Those efforts and the
proposed changes are counter to the Executive Order President Obama signed in July
2010 calling on all federal agencies to improve the retention and return-to-work rate of

federal employees with disabilities, particularly those with work-related disabilities.

Like many other federal agencies, OWCP is underfunded and understaffed. This
affects the availability of OWCP personnel to discuss questions and issues with the
injured or ill worker. AFGE is proud to count among its members the claims examiners
who dutifully adjudicate workers’ compensation claims. We know that despite
improvements in communications made over the years, their current workloads do not

allow for more contact with claimants, which we believe would help claimants receive
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benefits and medical treatment sooner and potentially return to work sooner. Ensuring
that this office has the necessary funding would greatly improve how well it meets the
needs of workers suffering from on-the-job injuries or ilinesses and would ultimately

help reduce costs through improvements in the process.

The Current Proposal

First, the language in the proposal implying that injured employees do not want to get
back to work is unfortunate. Words such as “incentive” and “motivate” lead one

to believe that employees are injuring themselves so they can be paid by OWCP, so
they don't have to work, and eventually “retire” with workers’ compensation

benefits. This does not take into account the diminished work life that many employees
injured or made ill by their jobs face. It does not take into account the physical pain
employees must endure and the psychological pain they have to deal with when their
lives start spiraling into debt because their OWCP payments take so long or because

their cases are denied.

Our experience is to the contrary. Many injured or recovering employees want to return
to their jobs. Some can only return with some modifications in their duties for some time
and some need accommodations indefinitely. However, most find their agencies

unwilling to make accommodations.

The spirit of FECA is that “an injury should not be to the benefit or to the detriment of
the worker”. The Act is intended to ensure that workers are treated fairly and equitably

based on their employment at the time of their injury, to ensure all injury related medical
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expenses are covered and to ensure an employee is able to return to medically suitable,
meaningful employment. This proposal seeks to save agencies money by taking away
benefits from workers injured or made ill by their jobs and is contrary to the spirit of

FECA.

To address the specific changes being proposed, we offer the following:

Section 101. Physicians’ Assi and Nurse Practitioners

AFGE thinks it is an excellent idea to allow PAs and NPs to certify disability during the
continuation of pay period. This language would address the concern that injured
federal workers are not able to utilize local clinics if only a PA or NP is on-site. Not only
is this important in rural areas but in several large cities where there are not enough
physicians who work with OWCP or where there are lengthy wait times for an

appointment with the physician.

However, we question the use of PAs and NPs only during the continuation of pay
period. Why not allow federal workers use their services throughout the claim? Once
the claim has been accepted and a medical condition accepted, the claimant should be
able to continue to have PAs and NPs certify disability. The requirement could be that
the employee has to be under the care of the physician and see the PA and NP under

the physician’'s direction.

Section 103. Vocational Rehabilitation
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The creation of an assisted reemployment program which allows DOL to enter into
agreements to reimburse a federal agency the salary paid to an injured federal worker
for up to three years seems to be a positive step. However, we are concerned that this
would serve as a disincentive to agencies to make every effort to find suitable
employment for their injured employees. It would potentially create a rush to get the
worker into a program. The worker may be forced to return to work before it is

medically advisable, and this may interfere with the recovery process.

AFGE is also concerned about what happens after the three year period. For example,
a TSA worker is injured and cannot do his TSA job — but he can do an SSA job. So for
three years he works at SSA and DOL reimburses SSA for his salary. But if he remains
seriously disabled and cannot go back to his TSA job, and SSA will no longer employ
him because the three year subsidized period has ended, what alternative does the

employee have?

We question how OWCP will address the needs of workers who do not find employment
after the vocational rehabilitation program is completed. Merely retraining employees
and expecting them to find employment is potentially setting them up to be without
income following their injury or iliness. This is particularly true if the loss of wage
earning capacity determinations are based on the position they held with another

agency.

Section 104. C ion Entitl t and Reporting Requirements
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AFGE does not believe employees who have permanent disabilities which prevent them
from working should be penalized by having their benefits reduced. If due to their on-
the-job injuries or illnesses workers are not able to continue working, they do not
receive the within-grade increases they would have had they continued working. They
would not have received any promotions leading to higher pay. They would not have
been able to make contributions to their Thrift Savings Plans; neither would their
employing agencies. Their high-3 salaries average salaries would be those before their
injury. If they have been unable to work for some time, the high-3's would certainly be

lower than if they continued working.

While OWCP makes the case that employees who retire at 62 receive a lower monthly
benefit amount than employees who receive workers' compensation benefits, injured
employees may well have elected to continue working until past age 62. In current
economic times, workers are choosing to continue working because they cannot afford
to live on their retirement benefit. In addition, workers with a work-related disability who
are pushed to disability retirement may not be physically able to earn supplemental
income as so many healthy annuitants currently do. FECA would impose a retirement

date that may not have been of the employees’ choosing.

To make this change more equitable and fair to injured or ill employees, and not merely
a cost-saving measure, the amount of the reduced benefit should be higher than 50%.
Alternatively, FECA could allow for withholding of TSP contributions and require the

employing agency to pay their allowable matching contribution.
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Section 106. Aug ted Comp tion for Dependents

AFGE wonders why there is a removal of augmented compensation on the basis of
dependents. Current law provides 66% for injured workers without dependents and 75%
for those with dependents. This section provides that there will not be an increased
percentage for claimants with dependents. Other sections state that the basic
compensation rate will be 70% of monthly pay for both injured workers with dependents
and those without. This may make it easier for the DOL to provide compensation, but
isn't it unfair to those injured workers with dependents? It's not a matter of increasing
compensation because a worker has dependents but of providing injured workers with
compensation comparable to what their take-home pay was prior to their claim. The
take-home pay for a worker will vary based on the number of dependents — or
exemptions — the worker can claim. That is why an augmented compensation for
dependents in needed. Perhaps a more equitable way of calculating an augmentation
would be to base it on the number of dependents the claimant is able to claim as per the

IRS definition.

Section 108. Maxi and Mini Monthly Payments

For some employees, such as physicians employed by the Department of Veterans
Affairs, limiting compensation to the maximum rate of basic pay for GS-15 results in

additional loss. For example, 70% of the GS-15 basic pay would be the equivalent of a
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40% reduction for a physician. The maximum should be the comparable rate of pay the

individual worker earned at the time of the injury.

Section 112. Waiting Period

This section would amend FECA to place the three-day waiting period immediately after
an employment injury and prior to the 45-day continuation of pay period. Currently, the
three-day waiting period is effectively placed after the 45-day continuation of pay period.
The amendment permits the use of sick leave, annual leave or leave without pay for the
waiting period days. So if a worker is injured or made iil on the job, the worker suffers a
loss of income or is forced to use his or her own leave because that will keep workers

from filing workers’ compensation claims.

The intent of the change is “to reinvigorate the effectiveness of the three-day waiting
period.” Proponents argue that the three-day waiting period provides the injured worker
with time to think whether he should make a FECA claim. In others words, it's intended
to effectively reduce FECA claims. Our question: Is there any evidence — from state-
level experiences and Postal Service experiences - that a three-day waiting period after
an employment injury (1) causes injured workers to contemplate whether or not he
should make a workers compensation claim and/or (2) results in a reduction of workers

compensation claims? If not, why make the change?

Cther than penalizing employees for becoming sick or injured on the job, we do not see

any reason to change the way this is currently done. The reason that OWCP gives —
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that it would equalize benefits among postal employees and non-postal employees ~ is
not a valid one. This cost-saving measure only benefits the agency that injured or
sickened the employee and takes away from the injured or ill employee. It is meant to
keep employees from filing claims and again, the language implies that employees have
to be “incentivized” — not to file “frivolous” claims, to return to work, to not “retire” on

workers' compensation.

Section 114. Sanction for Non-Cooperation with Nurses

This change is much too harsh and does not include any ‘due process’ considerations.
In our experience, the primary reason claimants sometimes resist the nurses’
intervention is that they sometimes exceed their authority by talking with treating
physicians and influencing their opinions or reports to OWCP. It is usually in an effort
to get the employee back to work, sometimes even when the treating physician advises
against it for medical reasons. When nurses are essentially violating the claimants’ right
to privacy with their treating physicians, the employee should be able to register a
complaint and have it addressed. If there are to be sanctions, there needs to be a

forum for the claimant to state his or her position and to be heard.

Section 117. Funeral Expenses

AFGE supports increasing the amount payable for funeral expenses since the limit of
the current law has been significantly changed since 1949. But the $6,000 increase is
much too small — funeral expenses generally cost about $8,500. In order to fully

update this benefit amount, a more current amount should be used. Cursory Internet
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research shows that the proposed $6,000 amount would not cover most basic funeral

costs and it should be increased.

Closing
In his July 1998 statement, Joseph M. Perez testified that:

Workers' compensation law arose out of the frustrations employees and
employers experienced with the common law remedies for workplace injuries and
deaths. These frustrations were due to the difficulty employees had in obtaining
an award for workplace injuries under the tort system; and the inability of
employers to make provisions for their financial liability since jury awards were

unpredictable.

Workers’ compensation, therefore, represents a covenant. Under workers’
compensation law each side gives up something that is available to it under the
common law, but simultaneously receives something as well. The employer
relinquishes the defenses enjoyed under the common law, but this loss is offset
by a known level of liability for work-place injuries and deaths. The employee
gives up the opportunity for large settlements provided under the common law,
but receives the advantage of prompt payment of compensation and medical
bills. These tradeoffs make the workers' compensation system acceptable to
both parties. However, where either party does not receive the benefits of this

covenant, the system becomes unacceptable.
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Thirteen years later, we are again looking at proposals that upset that balance, that
trade-off, by taking away benefits from injured or ill workers. We should be focusing on
facilitating return to work, not forcing injured employees to return to work sooner than

medically-recommended because they fear losing their benefits or losing their jobs.

Unilaterally reducing benefits to the injured worker simply in an effort to lighten the
financial liability of the employer is not an equitable response to the increasing injury
compensation costs. Injured workers already suffer loses, both financial and emotional,

for which they can never be compensated.

We urge the Subcommittee to direct the Department of Federal Employees
Compensation to propose changes that save money by improving the workers’
compensation process and not by reducing the benefits available to employees injured

or made ill by their jobs when they most need them.

Thank you for the opportunity to address our concerns with this proposal.
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[Whereupon, at 11:20 a.m., the subcommittee was adjourned.]
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