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However, because Table VIII-4 also shows that the
proposed standard’s worst-case impacts are potentially
concentrated in a few industries, OSHA analyzed potential
impacts on establishments in these industries, termed
“affected industry establishments” in this analysis. Affected
establishments are defined for this analysis as those without
an ergonomics program and whose employees are projected
to incur a covered MSD in the next 10 years. OSHA’s
analysis of affected establishments thus looks at the
potential for adverse impacts on those firms likely to
experience the greatest impacts under the two worst-case
scenarios described above.

e The results of this analysis are presented in Table VIII-
4, which shows:

¢ Data on the number of affected establishments
potentially affected over 10 years;

* Annualized costs of compliance per affected
establishment; and

* Annualized costs of compliance as a percentage of
establishment revenues and establishment profits.

Although Table VIII-4 projects, as would be expected,
potentially greater impacts on the profits and revenues of
affected establishments than was the case for all
establishments, the proposed standard’s worst-case impacts
overall are only 0.1 percent of revenues and 2.1 percent of
profits even for these affected establishments. Table VIII-4
shows that impacts do not exceed 1 percent of revenues for
affected establishments in any affected industry, even using
these worst-case assumptions.

However, under the worst-case no cost passthrough
scenario, Table VIII-4 projects profit impacts exceeding 20
percent on affected establishments in three industry groups:
SIC 138 (Oil and gas field services), SIC 561 (Men’s and
boy’s clothing stores), and SIC 833 (Job training and related
services). As discussed above, SIC 561’s annual profit of
$721 is lower by a factor of 5 than the profit for affected
establishments in any other industry shown on Table VIII-
4, and establishments in SICs 138 and 833 have average
profits of only 2.0 percent and 2.5 percent, respectively,
approximately one-half the average profit rate for firms in
all industries.

Nevertheless, OSHA analyzed the impacts of the proposed
standard on these four industries more extensively to
determine what factors might account for these potential
worst-case effects on profits. As discussed above,
establishments in SIC 561, Men’s and boy’s clothing, have
profits that are lower, by a factor of 5, than those for any
other industry shown on Table VIII-4. In an industry such
as this, even the very small per-establishment cost of the
ergonomics standard—$404—represents a large share of
annual profits. Establishments in this industry are already
experiencing serious problems, but the compliance costs of
the standard are not the source of these problems.

In the oil and gas field services (SIC 138) and job training
and related services (SIC 833) industries, establishments are
likely to be able to raise their prices without losing business,
because both of these services serve local markets and/or
occupy a specialized niche. For job training establishments,
a price increase of only 0.5 percent would totally restore
profits, even under this worst-case scenario. For oil and gas
field services establishments, the story is the same: a price
increase of 0.45 percent would restore profits. Even if
establishments in these industries were completely unable
to pass any costs through, a highly unlikely event, as the
Court pointed out in ADA v. Secretary of Labor, the profits

of these industries would only decline to 2.25 percent,
compared with the current 2.5 percent rate for SIC 833, and
to 1.8 percent, compared with the current 2.0 percent profit
rate for SIC 138. These kinds of changes in profit rates are
within the range of normal fluctuations in profits in most
industries.

Thus, OSHA preliminarily finds, even for the potentially
most impacted industries, and even assuming absolutely no
cost passthrough, that the viability of affected firms will not
be adversely impacted by the compliance costs associated
with the proposed standard. OSHA has therefore
preliminarily concluded that the proposed standard is
economically feasible for all affected industries. OSHA has
shown that, in the words of the Lead decision, the costs of
compliance associated with the standard “will not threaten
the existence or competitive structure’ of any affected
industry.

G. Economic Impacts

To identify possible economic impacts, OSHA compared
annualized costs to revenues and profits for all covered
establishments, for all establishments defined as small using
Small Business Administration (SBA) size criteria, and for
all establishments with 1-19 employees (Ex. 28-3). The
comparison was made for establishments in each of these
three size classes, for all establishments, and for affected
establishments alone (affected establishments are defined as
those without programs in place and whose employees will
experience at least one covered MSD in the 10 years after
the standard is promulgated). Costs were annualized over
ten years, including the costs of controlling all of the MSDs
projected to occur in the facility over that time period.

OSHA analyzed the impacts of the proposed standard’s
annualized compliance costs on establishments in each 3-
digit SIC industry. The results of this analysis are shown in
Tables VIII-5 and VIII-6. OSHA'’s procedures call for the
agency to conduct an Initial Regulatory Flexibility Analysis
if, in any affected sector, the impact of the annualized
compliance costs exceed 1 percent of revenues or 5 percent
of profits for a substantial number of small entities. As Table
VIII-5 shows, in no 3-digit industry do the expected costs
of compliance exceed 1 percent of revenues. However, the
impact of the compliance costs exceeds 5 percent of profits
for 27 industries.

Table VIII-5 shows that, across all small business firms
in all 3-digit industries, costs as a percentage of revenues
average 0.04 percent. Focusing more narrowly on affected
establishments (i.e., those whose employees will experience
a covered MSD), Table VIII-5 shows that, even in this
extreme case, costs are not estimated to exceed 1.5 percent
of revenues in any 3-digit industry. Table VIII-5 does show
that costs in 27 industries exceed 5 percent of profits, and
do so in approximately one-third of all 3-digit SICs, when
impacts are considered only for affected establishments.

Table VIII-6 shows a similar pattern of impacts for
employers with fewer than 20 employees: costs do not
exceed one percent of revenues for very small
establishments in any industry. Focusing only on affected
establishments, Table VIII-6 shows that no 3-digit industry
has estimated costs that exceed one percent of average
revenues. The costs of compliance do, however, have higher
impacts on the estimated profits of very small affected
establishments. In almost half of all industry sectors, costs
exceed 5 percent of profits for very small affected
establishments.
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Based on these findings, OSHA convened a Small
Business Regulatory Enforcement Fairness Act (SBREFA)
Panel (the report of the Panel is in the docket of this
rulemaking as Ex. 23) and an Initial Regulatory Flexibility
Analysis, which is presented in the next section.

H. Initial Regulatory Flexibility Analysis

The Regulatory Flexibility Act, as amended in 1996,
requires that an Initial Regulatory Flexibility Analysis
(IRFA) contain the following elements:

(1) A description of the reasons why action by the Agency
is being considered,;

(2) A succinct statement of the objectives of, and legal
basis for, the proposed rule;

(3) A description of and, where feasible, an estimate of the
number of small entities to which the proposed rule will
apply;

(4) A description of the projected reporting, recordkeeping
and other compliance requirements of the proposed rule,
including an estimate of the classes of small entities that will
be subject to the requirements and the type of professional
skills necessary for preparation of the report or record; and

(5) An identification, to the extent practicable, of all
relevant Federal rules that may duplicate, overlap or conflict
with the proposed rule.

In addition, a Regulatory Flexibility Analysis must contain
a description of any significant alternatives to the proposed
rule that accomplish the stated objectives of the applicable
statute (in this case the OSH Act) and that minimize any
significant economic impact of the proposed rule on small
entities.s

1. Description of the Reasons for Agency Action

As discussed in detail in section H.2, below, OSHA has
determined that it is appropriate to propose an ergonomics
program standard to ensure that general industry employers
whose employees have experienced an MSD covered by the
standard are afforded the protection provided by the quick
fix option or the full ergonomics program. Employers are
required by the full program to perform a job hazard analysis
of the job and to implement controls that are reasonably
anticipated to eliminate or materially reduce the risk factors
giving rise to the ergonomics injury or illness.

Musculoskeletal disorders have continued to occur in the
workplace in large numbers: in 1996, 647,000 lost workday
MSDs were reported by employers to the Bureau of Labor
Statistics, and OSHA estimates that the number of non-lost
workday MSDs (i.e., restricted work MSDs and non-lost
workday MSDs) occurring in the same year brings this total
to about 1.8 million MSDs in that year.

OSHA establishes that workplace risk factors pose a
significant risk of material impairment of health or
functional capacity to workers in general industries in
Sections VI and VII of this preamble, the Preliminary Risk
Assessment and Significance of Risk sections, respectively.
The OSH Act, as explained below, requires OSHA to act
when the risk of harm posed to workers is significant and
feasible means of reducing that risk exist. As demonstrated
in Chapter Il (Technological Feasibility) of the economic
analysis, employers have many choices of controls available

5The Regulatory Flexibility Act states that a Regulatory Flexibility Analysis
need not contain all of the above elements in toto if these elements are
presented elsewhere in the documentation and analysis of the rule. The
Regulatory Flexibility Analysis should, however, summarize where these
elements can be found elsewhere in the rulemaking record.

to address these risks. Further, because the standard allows
employers to choose among several control approaches—
engineering, work practice, or administrative controls—
employers will have an even larger range of control choices.
Thus, OSHA is considering regulatory action because
workers in the industries covered by the rule are at
significant risk of material health impairment and feasible
methods of reducing this risk substantially are available.

2. Legal Basis and Objectives of the Proposed Rule

OSHA's authority to issue an ergonomics program
standard derives from sections 2(b), 6(b)(5), 8(c)(1), and
8(0)(2) of the OSH Act. The objective of the proposed rule
is to reduce the risk of occupational musculoskeletal
disorders in exposed working populations through the use
of an ergonomics program that includes management
leadership and employee participation, hazard identification
and reporting, job hazard control and analysis, training,
MSD management, and program evaluation. Implementation
of ergonomics programs incorporating these elements has
been shown to substantially reduce the risk of MSDs among
workers.

In developing the proposed standard, OSHA will be
guided by eight principles: (1) The proposed standard
should focus on operations where the risk of MSDs is the
greatest and solutions are known; (2) it should maximize
worker protection and cost-effectiveness; (3) it should
include those program elements that best practices have
shown to be effective; (4) it should be written in plain
language; (5) it should recognize the unique needs of small
businesses; (6) it should be performance-oriented and
flexible; (7) it should recognize employers who already have
effective ergonomics programs; and (8) it should include a
tiered approach that does not require employers whose
establishments do not have problem jobs to implement a full
program.

OSHA standards must also be supported by substantial
evidence in the record as a whole. OSHA has collected and
analyzed thousands of scientific studies and articles on
MSDs, successful interventions to control them, and
ergonomic programs. Other government agencies have also
found such programs to be effective. In August of 1997, for
example, the Government Accounting Office (GAO) issued
a report of its investigation of ergonomics programs. The
GAO report, “Private Sector Ergonomics Programs Yield
Results,” is a detailed review of the ergonomics programs
of five major corporations that shows that these companies
have implemented programs that successfully address
serious ergonomic problems (Ex. 26-5). A NIOSH
publication entitled “Elements of Ergonomics Program’
(1998) also identified the elements included in the program
envisioned by the proposed standard as essential to program
success (Ex. 26-2).

NIOSH (1997) also recently published a critical review of
the large body of epidemiologic evidence on work-related
MSDs and exposure to workplace risk factors. NIOSH
identified more than 2,000 studies for this project and
conducted a detailed review of over 600 of those studies (Ex.
26-1). NIOSH found that, for most combinations of MSDs
and risk factors, the human evidence for causality was either
sufficient or strong. NIOSH found the evidence convincing
based on the strength of the associations, the lack of
ambiguity in temporal relationships from projected studies,
the consistency of the results of these studies, and these
studies’ use of adequate controls or adjustment for likely
confounders. Similarly, a recent (1998) National Research
Council (NRC) panel of 66 scientists considered the
evidence for the work-relatedness of musculoskeletal
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disorders. The most significant finding of the NRC report
concerned the work-relatedness of MSDs: ““there is a higher
incidence of reported pain, injury, loss of work, and
disability among individuals who are employed in
occupations where there is a high level of exposure to
physical loading than for those employed in occupations
with lower levels of exposure.” (Ex. 26—37)

3. Description of the Number of Small Entities

Determining the number of small entities falling within
the scope of various provisions of the proposed standard at
any given time is complicated, because all small entities in
general industry are potentially affected by the rule in the
sense that if a covered MSD occurs, the establishment will
have at least to determine if the MSD is covered by the
standard. (For the purpose of this economic analysis, a
covered MSD is one that meets the criteria for an OSHA
recordable injury or illness and additionally meets the
screening criteria in section 1910.902.) The first step in the
description of affected small entities for this IRFA is
therefore to determine the number of small entities in
general industry. However, in a typical year, most small
entities will not in fact be within the scope of the standard,
because only those small entities that have employees
engaged in manual handling or manufacturing operations, or
whose employee(s) experience a covered MSD, will be
covered by the standard. Further, only establishments whose
employee(s) experience a covered MSD will need to have a
full program. Thus, to be within the scope of the standard,
a small entity must have employees: (1) Engaged in
manufacturing operations; (2) engaged in manual handling
operations, or (3) who have experienced a covered MSD.

This analysis has been carried out in terms of small
establishments rather than small entities. This was necessary
because of the complexity of the probability calculation
involving small entities owning multiple establishments. As
a result, this economic analysis tends to overestimate the
number of affected small entities, because some small
establishments are owned by large entities. OSHA estimates
that there are 5.8 million small establishments in general
industry potentially affected by the rule. Of these, an
estimated 1.45 million small establishment would be
required by the proposed standard to maintain a basic
ergonomics program at all times because they have
employees engaged in manual handling or manufacturing
operations. Over the course of 10 years, 1.5 million small
establishments would need to initiate a full program at least
once because an employee in the establishment had a
covered MSD.

The proposed standard potentially covers an estimated 5.1
million very small entities (i.e., those employing fewer than
20 employees). Of these, OSHA estimates that 1.27 million
very small entities would be required to maintain a basic
ergonomics program at all times. Over the course of 10 years,
1.1 million very small establishments would need to initiate
a full program at least once because an employee in the
establishment had a covered MSD.

4. Description of Proposed Reporting, Recordkeeping and
Other Compliance Requirements

Compliance Requirements

There is widespread agreement that successful ergonomics
programs include the following elements in some form:

« Management leadership and employee participation
* Hazard information and reporting
* MSD management

¢ Job hazard analysis and control
¢ Training
* Program evaluation.

OSHA is proposing a tiered approach to program
implementation in this standard. This would mean that
general industry establishments with a somewhat lower
probability of incurring a covered MSD (i.e., general industry
establishments that do not engage in manual handling or
manufacturing operations) would not be required to take
action until an MSD has occurred. Moreover, further action
would only be triggered if the MSD is determined by the
employer to be one that is recordable under the OSHA
recordkeeping standard, and, in addition, is determined by
the employer to be a covered MSD. Establishments with a
higher probability of incurring a covered MSD, i.e., those
whose employees engage in manufacturing operations or
manual handling, would be required to implement a basic
ergonomics program that emphasizes employer leadership
and employee participation and hazard information and
reporting, even in the absence of a covered MSD.

If no covered MSD occurs for three years in a job that has
been controlled under the program required by the standard,
the establishment is permitted by the proposed standard to
drop back to the lesser program for that job (if the
establishment had employees who were engaged in
manufacturing or manual handling operations) or to a
program consisting essentially only of maintaining the
controls in the problem job and any associated employee
training (if the establishment did not have employees
engaged in manufacturing operations or manual handling).

The basic program includes those elements listed above
that are appropriate to workplaces where covered MSDs and
problem jobs have not yet been identified. The proposed
standard includes the following elements in the basic
program:

« Management leadership, including allocation of
resources, information and training for responsible managers
or supervisors, and assignment of program responsibilities;

« Establishment of an employee reporting system and
protection against discrimination for employees
participating in the program or reporting hazards;

« Providing employees with the information they need to
recognize the signs and symptoms of MSDs and MSD
hazards;

« Review of safety and health records the employer
already keeps;

« Employee participation in the basic program; and

« Determination of the recordability and then covered
status of reported MSDs.

Once a covered MSD has been identified, a full
ergonomics program is required. However, even the full
program may not be necessary in some circumstances when
an MSD is identified. For example, if the means of
controlling a job are obvious and completely effective, such
as eliminating the need for lifting by installing automated
equipment, then a detailed job hazard analysis is
unnecessary because the employer will be able to use the
proposed standard’s quick fix option.

Table VIII-7 shows the requirements of the rule, the
circumstances that trigger these requirements, the hours or
costs involved, and the level of expertise required. These are
estimates made by OSHA and its ergonomics consultants,
and they are based on experience in implementing such
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programs in a variety of workplaces. To further ensure that
OSHA's estimates reflect real experience in actual
workplaces, OSHA reviewed its estimates of the costs of
controlling jobs with an Expert Ergonomics Panel made up
of ergonomists with experience in controlling jobs in general
industry settings. These estimates have been significantly
modified from the estimates provided to the SBREFA Panel
in February 1999. The most significant modifications to the
economic analysis in response to the recommendations of
the SBREFA panel are:

¢ OSHA has added “‘familiarization’ costs for all general
industry employers to read and understand the proposed
rule to determine whether it:

(1) Applies to their establishment, and

(2) Would allow their program to be grandfathered in.

¢ OSHA has significantly increased its estimates of the
costs of the analysis necessary to identify appropriate
controls for problem jobs;

* OSHA has added costs for employers to assess whether
a given MSD is in fact a covered MSD;

¢ OSHA has increased its estimates both of the amount
of time consultants would be needed and the cost of
consultant services.

The following table (Table VIII-7) shows the assumption
OSHA used to develop the costs estimates used in this
Preliminary Economic Analysis.

Table VIII-7.—Assumptions Used To Develop Costs for Provisions of the Proposed Rule

PROVISION WHEN REQUIRED

HOURS OR COSTS
INVOLVED

LEVEL OF STAFF OR
EXPERTISE REQUIRED

Familiarization Costs to Re-
view Standard to Determine
Applicability to Establish-
ment and Ability to Grand-
father In (Cost to All Gen-
eral Industry Firms)

Initially for all establishments
in general industry

1 Hour Manager

Cost to Investigate whether
an MSD or Persistent
Symptoms are Covered by
the Standard (Cost to All
General Industry Firms)

All establishments with manu-
facturing or manual han-
dling jobs; for other general
industry establishments,
only when an MSD occurs

0.25 hour of managerial time
and 0.25 hour of employee
time per recordable MSD

Manager who has received
initial training

tem (Basic Program) programs: all with manual
handling or manufacturing
jobs; otherwise, only if

MSD occurs

Cost to Implement Initial Pro- | Establishments with basic 1 hour Manager with initial training
gram (designating respon- programs: all with manual
sible persons, providing re- handling or manufacturing
sources, etc.) (Basic Pro- jobs; otherwise, only if
gram) MSD occurs
Cost to Provide Managerial Establishments with basic 2 Hours Manager
Training as Part of Manage- programs: all with manual
ment Leadership (Basic handling or manufacturing
Program) jobs; otherwise, only if
MSD occurs
Cost to Set up Reporting Sys- | Establishments with basic 1 hour Manager with initial training

Establishments with basic
programs: all with manual
handling or manufacturing
jobs; otherwise, only if
MSD occurs

Cost to Provide Employee In-
formation (Basic Program)

0.5 hour per employee plus
0.5 hour managerial time

Manager with initial training

Cost to Provide Managerial
Training in Establishments
with Full Program

If persistent symptoms or an
MSD occurs in manufac-
turing or manual handling
establishments; otherwise,
only where an MSD occurs

16 hours of managerial time Manager with initial training
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Table VIII-7.—Assumptions Used To Develop Costs for Provisions of the Proposed Rule—Continued

PROVISION

WHEN REQUIRED

HOURS OR COSTS
INVOLVED

LEVEL OF STAFF OR
EXPERTISE REQUIRED

Cost to Train Employees in
Establishments with Full
Programs

All establishments having
problem jobs

1 hour of employee time per
affected employee, 2 hours
of managerial time per
problem job to provide
training; 25% of employers
able to use quick fix option
and do not need to conduct
employee training

Manager with training re-
quired for the full program

Cost of Job Hazard Analysis
(Full Program)

All establishments with prob-
lem jobs

1 hour of managerial time
plus 1 hour employee time
per problem job

Manager with full program
training

Cost to Evaluate Job Controls
(Full Program)

All establishments with prob-
lem jobs

2-16 hours of employee and
2-32 hours managerial
time, depending on prob-
lem job; in 15% of cases,
$2,000 for consulting
ergonomist’s time is as-
sumed to be required

In 85% of cases, manager
with full program training;
in 15% of cases, consult-
ant ergonomist

Cost to Administer MSD Man-
agement (Full Program)

All establishments with prob-
lem jobs

1 hour of managerial time per
MSD

Manager with full program
training, health care profes-
sional, or ergonomist

Cost to Do Record-keeping
(Full Program)

All establishments with an
MSD or persistent symp-
toms

0.25 hours of supervisory
time per MSD

Supervisor

Cost to Conduct Program
Evaluation (Full Program)

All establishments with full
programs

4 hours of managerial time in
the three years following
occurrence of covered
MSD. For 25% of problem
jobs able to use quick fix
option, no program evalua-
tion is conducted

Manager with full program
training

Cost To Implement Job
Controls— Engineering,
work practice, or adminis-
trative controls

Job control costs: all estab-
lishments with problem
jobs

Costs per job intervention per
affected employee vary by
industry and occupational
groups and are presented
in detail in Chapter V of the
Preliminary Economic Im-
pact Analysis (affected em-
ployees include the em-
ployee incurring the cov-
ered MSD and all other
employees in the establish-
ment with the same job)

Covered under costs cal-
culated for evaluating and
implementing controls
(above)

Cost to Provide Work Restric-
tion Protection

All establishments with prob-
lem jobs

$946 per MSD

Covered in costs for admin-
istering MSD management,
above

Benefits of the Proposed Standard

OSHA estimates that the proposed standard would, within
10 years, lower the current (1996) general industry rate of
MSDs by 26 percent and produce direct cost savings of $9.1
billion per year; direct cost savings are defined as the value
of lost production, medical costs, administrative costs of
insurance, and indirect costs to employers. Direct cost
savings do not include any quantitative benefits for the pain

and suffering of workers and their families, and thus do not
represent a full measure of the economic benefits of the

proposed standard.

OSHA's benefits estimates are based on the following key
assumptions, data, and estimates:

¢ Estimates of MSD rates are based on the BLS data on
MSD rates for lost workday MSDs, multiplied by the ratio
of lost workday injuries to all injuries and illnesses in an
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industry to arrive at the total number of MSDs for an
industry (see Industrial Profile, Chapter II, for a table
showing MSD rates by industry);

¢ When ajob is fixed, the MSD rate in that job is assumed
to be reduced by 50% (the basis for this estimate is
discussed in the Benefits chapter of this Preliminary
Economic Analysis and in the Preliminary Risk Assessment
section of the Preamble); and

¢ Establishments already having ergonomics programs are
assumed already to have achieved a 50% reduction in their
rates of MSDs.

Key Assumptions of the Preliminary Economic Analysis

OSHA'’s analysis of the benefits, costs and economic
impacts of the proposed standard uses a variety of data and
estimates from a number of sources. These data and
estimates have been outlined in detail in the Industrial
Profile, Costs of Compliance, and Benefit chapters of the
Preliminary Economic Analysis (Chapters 11, V, and 1V,
respectively). There are, however, certain issues for which
data are lacking, and OSHA has had to make reasonable
assumptions to bridge the data gaps in these cases. This
section outlines certain key assumptions that OSHA has
made, and solicits information and data that could be used
to refine these assumptions.

1. BLS maintains data distinguishing MSDs from other
types of occupational injuries and illnesses only for MSDs
involving days away from work. This means that MSDs that
involve restricted work (assignment of the injured worker to
“light duty”” work) or that involve time off only on the day
of the injury are not counted by the BLS. Lacking any other
information, OSHA has assumed that the ratio of all MSDs
to MSDs with days away from work is the same for each
industry as the ratio in that industry of total injuries and
illnesses to all injuries and illnesses involving days away
from work. The average value of this ratio is three, but the
value varies greatly by industry. OSHA solicits information
concerning the actual experience of employers with respect
to the number of MSDs involving days away from work and
the number of OSHA recordable MSDs that do not involve
lost time.

2. OSHA does not have information concerning how many
MSDs meet the proposed standard’s test for covered MSDs
(i.e., the number of MSDs that would ““pass’” the screening
criteria in section 1910.902) and thus would require the
implementation of a full program. In the absence of such
information, OSHA has assumed that all jobs that have
already been controlled will not subsequently give rise to
a covered MSD, while all jobs that have not been controlled
will have covered MSDs that require the implementation of
a full program. This assumption is discussed in detail in the
Benefits chapter (Chapter 1V), but it affects both the benefits
and costs estimates for this proposed standard. OSHA
welcomes any information concerning the frequency with
which covered MSDs and non-covered MSDs occur, both in
previously controlled and in uncontrolled jobs.

3. Lacking more detailed information, OSHA has assumed
that MSD rates within an industry are determined by
whether or not establishments have ergonomics programs.
Many SERs were concerned that the proposed standard
would result in significantly increased reporting of MSDs.
OSHA examined this possibility by conducting a sensitivity
analysis of the direct cost savings (benefits) and costs that
would occur if the number of MSDs reported increased by
50 percent. OSHA found that, if the new MSDs reported had
the same severity as those currently being covered by
workers’ compensation, the new reporting would increase

the costs of the proposed standard to employers only by 24
percent but would increase the direct cost savings (benefits)
associated with the proposed standard by 66 percent. This
disproportion between the costs and benefits would be the
case unless the new MSDs being reported were only 20%

as severe as those being reported today. Further, based on
the NCClI’s estimate that employee-perpetrated fraud
accounts for less than 2 percent of all workers’
compensation fraud, and on the fact that the work restriction
protection provision of the standard is triggered only when
the employer—not the employee—makes the determination
that WRP is necessary, OSHA does not believe that the
proposed standard will encourage an increase in employee
perpetrated fraud or that such fraud will affect the standard’s
costs or benefits.

Recordkeeping Requirements

Firms with fewer than 10 employees do not have to keep
any records under this proposed standard. Firms that do not
meet this condition must keep the following records:

« Employee reports and responses to those reports;
¢ Results of job hazard analyses;

* Hazard control records;

¢ Quick fix control records

« Evaluations of the program; and

¢ MSD management records.

5. Federal and State Rules That May Duplicate, Overlap or
Conflict With the Proposed Rule

There are no existing Federal regulations requiring
ergonomics programs of employers in general industry.
OSHA published voluntary guidelines for ergonomics
program management in meatpacking plants in 1990 to
assist employers in that industry voluntarily to establish and
maintain ergonomics programs. Only one state, California,
currently has an ergonomics program standard in effect. The
California program requirement is triggered by two or more
MSDs of any type occurring in the same job. If OSHA were
to adopt a similar approach, fewer full programs would be
required than is the case with the proposed rule; however,
the California rule requires a program if there are two MSDs
of any kind, even if they do not meet OSHA'’s criteria for
a covered MSD. (For a more detailed discussion of
alternative triggers, see the last section of this chapter.)
Several other States—Washington, Rhode Island, Minnesota,
North Carolina—are currently developing enforceable
ergonomics standards.

Currently, employers are required to correct some
ergonomic hazards (i.e., those posing a risk of death or
serious physical harm) under the General Duty Clause of the
OSH Act. OSHA's draft safety and health program rule (once
in effect) would provide a framework requiring employers
to address those ergonomic hazards citable under the
General Duty Clause. OSHA has reviewed the current drafts
of both the safety and health program rule and the
ergonomics program standard and found that the ergonomics
program required by the ergonomics program rule is
consistent with and could easily be made a part of a safety
and health program set up to comply with the draft safety
and health program rule (once in effect). Indeed, the
ergonomics program standard could be viewed as
augmenting the safety and health program rule in three
ways: (1) By expanding the coverage of the safety and health
program rule to cover ergonomic hazards not covered by the
General Duty Clause, (2) by providing additional detail
concerning how MSD hazards should be addressed, and (3)
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by requiring MSD management, including work restriction
protection, for workers experiencing job-related
musculoskeletal disorders.

Small entity representatives (SERs) who participated in
the SBREFA process expressed concern that the proposed
ergonomics standard might present conflicts with the
National Labor Relations Act (NLRA) and with the
Americans with Disabilities Act (ADA) and other equal
opportunity legislation. These possible conflicts are
discussed in detail in the Preamble to the proposed rule,
along with a discussion of the perception among some SERs
that the proposed standard may provide incentives to violate
these statutes, e.g., by encouraging selective hiring.

6. Alternatives to the Proposed Standard

Regulatory Flexibility Elements Already Incorporated Into
the Proposed Rule

OSHA'’s proposed rule already incorporates a variety of
regulatory flexibility features. First, the proposed rule has
many performance-oriented aspects and is designed to
provide all firms with flexibility in meeting the rule’s core
requirements. For example, the core requirement for
employee participation states only that employees must
have ways to report problems, get responses, and be
involved in developing, implementing, and evaluating the
ergonomics program. Employers have great flexibility in
how to establish such systems and ensure such
participation. Some employers may use formal mechanisms,
such as employee surveys and joint employee-management
committees. Others may find it more effective simply to
designate a person who can receive employee reports and
discuss problems with affected employees. The choice is up
to the employer.

In addition to these general flexibility features, OSHA'’s
proposed rule has been tailored to recognize the special
problems potentially faced by employers with fewer than 10
employees in complying with the new rule. Although these
employers cannot be exempted from the rule under the
mandate of the OSH Act, the requirements for these
employers have been reduced in some instances. For
example, OSHA has tailored the proposed rule to very small
employers by exempting them from all documentation
requirements.

However, the most important regulatory flexibility
features incorporated into the proposed standard are those
related to tiering and the use of triggers. Tiering refers to
the two levels of ergonomics program embedded in the
standard: a “‘basic’ program with few requirements for
establishments without covered MSDs, and a “full”” program
with additional requirements for establishments with such
MSDs. Triggers, on the other hand, are events occurring in
the workplace that require certain employer actions under
the standard. These mechanisms are designed to address the
range in risk encountered by employees potentially within
the scope of the standard.

Figures 1 and 2 show the distribution and cumulative
distributions of the general industry population by level of
risk of incurring a lost-workday MSD. The average risk of
incurring such an MSD for all general industry employees
covered by the BLS statistics is 7.1 per thousand employees
per year (using 1996 data). As the table shows, less than 20
percent of the population is subject to levels of risk more
than twice this average. Almost all employees experience a
risk that is greater than 1 per 1,000 per year. Thus,
employees in general industry are almost universally subject
to a significant annual risk of incurring a lost workday MSD;
however, portions of the employee population are subject to
unusually high risks. OSHA has preliminarily rejected the
alternative of exempting some employers in general industry
from the scope of the standard because significant risk exists
for all employees in general industry and the Act does not
envision the exemption of employers whose employees face
such risks.

Recognizing the need to provide protection for employees
subject to significant risk but wishing to minimize the
burden associated with a full ergonomics program, OSHA
has tried in the proposed rule to provide flexibility through
a system of tiering and triggers, as discussed above. The
proposed standard uses two types of triggers: (1) Whether
a general industry employer has employees engaged in
manufacturing operations or manual handling, and (2)
whether or not an employee in a general industry facility
has had a job-related MSD.

BILLING CODE 4510-26-P
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Figure 2
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Employers with employees engaged in manufacturing
operations or manual handling are treated differently from
other general industry employers because employees
engaged in these activities account for 60 percent of all lost
workday MSDs while accounting for only 28% of all
employees in general industry. Firms with employees
engaged in these two activities are required to set up a basic
ergonomics program with management leadership, employee
participation, and hazard identification and information
even if no MSD has occurred at the facility. Approximately
25 percent of all general industry employers will need to set
up a basic program for their employees engaged in
manufacturing operations or manual handling as a result of
this requirement. (The basic program need not be applied
to other employees in the facility.) Other employers do not
need to set up a basic program unless an MSD occurs.
However, firms with employees engaged in manufacturing
operations or manual handling are not required to have the
full program elements of job hazard analysis and hazard
control; training; MSD management; and program evaluation
unless a covered MSD occurs. In other words, general
industry employers who do not have any employees engaged
in manufacturing operations or manual handling do not
need to have any ergonomics program until a covered MSD
occurs. Thus most program elements are only required in
firms clearly demonstrated to have an MSD hazard, as
evidenced by the fact that a covered MSD has occurred.

Approximately 75% percent of all employers will not
need to respond to this standard in any way unless an MSD
occurs in their facility. Even when an MSD occurs, the full
program applies only to the injured employee (at his or her
job) and to employees with the same job (with respect to
physical work activities) as that of the employee who
incurred the MSD. There is no need for the employer to set
up a program for other employees (i.e., those who are not
in the problem job or a job judged to be the same as that
job) in the facility.

The triggers used for additional program elements in the
proposed standard are the presence of employees engaged
in manufacturing or manual handling, and the presence of
a covered MSD. A covered MSD is defined as one that meets
the following criteria:

e Itis, or would be, recordable on an OSHA 200 log;

« Itoccurred in a job where workplace conditions and physical
work activities are reasonably likely to cause or contribute to the
type of MSD reported; and

« The workplace conditions and physical work activities are a
core element and/or make up a significant amount of the employee’s
worktime.

This multi-level trigger serves to eliminate many MSDs
that may occur as a result of unusual activities on the job
or that are not the result of routine exposure to risk factors
of a kind known to cause or contribute to MSDs.

OSHA will respond to the need expressed by many small
business stakeholders for guidance and outreach by
providing extensive outreach materials when the rule is
published in final form. For example, OSHA may develop
one or more checklists that can be used to aid in determining
if an MSD is covered and to aid in job analysis. OSHA
solicits comments on the best ways to focus its outreach
efforts and the best means for providing compliance
assistance to small entities.

Presented below are a number of alternatives that OSHA
has considered in developing the proposed standard. OSHA
solicits comment on all of the alternatives discussed below.

Alternative 1: No Rule: Continue To Rely Only on
Existing OSHA Programs and Policies. Some small entity
stakeholders urged OSHA to continue to rely on outreach
efforts to encourage employers to adopt ergonomics
programs voluntarily, i.e., to continue to urge employers to
voluntarily adopt the Agency’s meatpacking guidelines, or
a variant on these guidelines designed for all firms, rather
than issuing a rule. OSHA has made the voluntary adoption
of ergonomics programs a cornerstone of many of its injury
prevention efforts for years. The Agency also has had
regional ergonomics coordinators to provide technical
assistance to OSHA area offices, consultation programs and
state programs since 1987. OSHA issued the ergonomics
program management guidelines for meatpacking plants in
1990 (Ex. 26-3). Since 1991, OSHA has also published a
series of booklets designed to raise awareness and provide
solutions to ergonomics problems. Since 1996, OSHA has
had a formal four-pronged strategy for ergonomics, including
outreach and education; research; and enforcement under
the General Duty Clause, in addition to development of this
proposed rule. As part of this strategy, starting in 1997,
OSHA has held a series of national and regional “‘Best
Practices” conferences on ergonomics. Such conferences
have made a special effort to assure participation by small
businesses. Starting in 1997, OSHA also has maintained an
ergonomics page on its web site. This page provides access
to OSHA publications on ergonomics, news about
opportunities to participate in ergonomics conferences, and
links to websites with ergonomics information.

Despite these efforts and the fact that many firms have
found ergonomics programs cost-effective, only one-third of
establishments surveyed by OSHA (OSHA survey, 1993)
reported having done any risk analysis of ergonomic hazards
in their workplaces. Even fewer have actually attempted to
fix jobs that have ergonomic hazards. Firms that have begun
to implement ergonomics programs cannot be distinguished
by industry, SIC code, or other obvious factor from those that
have not done so, i.e., some firms have implemented such
programs, while other firms that face similar
musculoskeletal problems and belong to the same industry
have not.

Although the Agency’s efforts to encourage the voluntary
adoption of ergonomics programs, backed by enforcement
efforts involving the General Duty Clause (which have often
led to corporate settlements), have resulted in thousands of
employers and employees receiving the benefits of
ergonomics programs, the majority of employers still have
not adopted such programs. OSHA'’s experience also shows
that outreach without enforcement is unlikely to be
successful. The industries that have been most successful in
adopting ergonomics programs and reducing MSDs—the
automobile and meatpacking industries—both did so as a
result of an OSHA strategy combining strong enforcement
and outreach. At this stage, the additional incentive
provided by a rule, in addition to targeted enforcement of
the General Duty Clause and continued outreach, is needed
if a majority of employers are to adopt ergonomics programs.
OSHA will continue, and indeed plans to intensify, its
outreach efforts in this area. Publication of a rule does not
mean that OSHA is abandoning outreach, or choosing only
to rely on this rule; instead, the Agency is adding a rule to
all of its other efforts to encourage employers to adopt
ergonomics programs. The ergonomics program rule thus
supplements the Agency’s other efforts and brings to bear
the only major tool at the Agency’s command that has not
to date been employed in the effort to encourage employers
to adopt these programs.
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Some small entity stakeholders argued that because
ergonomics programs are cost effective, there should be no
need for regulation. Although OSHA agrees that ergonomics
programs are cost effective for most small businesses, OSHA
does not agree that cost effectiveness represents a sufficient
motive for many small businesses to implement ergonomics
programs. There are two major reasons for this.

First, many of the benefits of ergonomics programs do not
accrue directly to smaller employers. Research has shown
that workers’ compensation costs do not, on the average,
cover all income losses to injured workers, and do not
attempt to account for their pain and suffering. Further,
MSDs are significantly underreported to the workers’
compensation system. One study found that the percent of
medically diagnosed MSDs reported to the workers’
compensation system ranged only from less than 1 percent
to about 14 percent (Fine, Silverstein, Armstrong, Anderson
and Sugano 1986 (Ex. 26—920)). An occupational safety and
health professional participating in an ergonomics workshop
sponsored by the Canadian Centre for Occupational Health
and Safety (CCOHS) (1988) reported the same finding,
stating that, “‘Many workers are afraid to report RSIs
[repetitive strain injuries] * * *. Many seek private benefits
and try to avoid any contact with workers’ compensation
because of the [bad] experience of other workers trying to
get claims accepted.” Another workshop participant was of
the same opinion: “the vast majority of RSlIs never reach the
* * * workers’ compensation system at all. The costs [of
these injuries] are in the medical system * * *.”” Other
studies (Cannon, Bernacki, and Walter 1981 (Ex. 26—-1212);
Silverstein, Stetson, Keyserling, and Fine (1994) provide
plant-specific evidence of this tendency (Ex. 26-28). For an
analysis of the underreporting and underfiling issue as it
relates to occupational injuries and illnesses generally and
to MSDs in particular, see Section VII of the preamble,
Significance of Risk.

The social burden of adverse health effects is also shared
by taxpayer-supported programs such as welfare, social
security disability payments, and Medicare. Employers
therefore have less incentive to avoid such losses than they
would if they were directly liable for, or even aware of, all
such claims. This combination of problems not reported to
employers and the transfer of risk to others is another reason
why the market fails to internalize the social costs of
occupationally related injuries and illnesses such as
musculoskeletal disorders. If workers do not recognize a risk
as work-related or do not report the problem to employers,
it will not be adequately addressed by employers.

In addition, smaller employers typically are not
experience-rated, so that they do not directly pay a
significant share of the costs of workers’ compensation
claims. This is particularly true of smaller firms with fewer
hazards. Economic analysis principles suggest that
regulations should consider costs and benefits to all parties,
not just to employers. When a substantial portion of all
benefits go to parties other than employers, employers
cannot be counted on to implement ergonomics programs to
the extent that such programs are cost beneficial.

Second, small businesses typically take the very
understandable approach of not fixing what isn’t perceived
to be broken. Because ergonomic injuries and illnesses are
relatively rare events in small firms, and are paid for in part
by workers’ compensation insurance, many small
employers, especially in lower hazard industries, often
neglect ergonomic problems. This does not mean that
ergonomics programs are not cost effective. Aggregate
statistics show that small firms have a significant number

of MSDs, and studies show that these MSDs can be reduced
by ergonomics programs. However, because MSDs are rare
events for an individual small employer, the need for
ergonomics programs may not come to the attention of busy
small business employers as often as is the case for larger
employers. As a result, ergonomics programs are less likely
to be adopted by employers with few employees. (See
discussion below.) This is unfortunate, because ergonomics
programs are one of the best ways to lower workers’
compensation costs for small businesses over the long run.

The threat of higher workers’ compensation premiums and
the presence of a substantial number of ergonomics injuries
and illnesses do provide economic incentives for larger
firms, because these firms are aware of and internalize a
larger proportion of the true costs of the job-related injuries
incurred by their workers. Thus larger firms can be expected
to have done more about musculoskeletal hazards than
smaller firms. Results from OSHA'’s ergonomics survey
(OSHA survey, 1993) bear out this theoretical proposition:
they show that only 28 percent of firms with fewer than 20
employees have analyzed their jobs for risk factors, while
fully 80 percent of establishments with 250 or more
employees, i.e., the largest firms and those most likely to
self-insure, have done so. The same pattern holds for
following through on these job analyses: 76 percent of the
largest establishments have implemented at least some
engineering controls to reduce risk factors, while only 23
percent of firms with fewer than 20 employees have done
so. These data suggest that, where adequate awareness and
economic incentives are present, firms find it in their
interest to address the risk factors responsible for
musculoskeletal disorders.

Alternatives 2 and 3: Tiering Approaches

Alternative 2: Eliminate the Basic Program Requirement
for Employers in Manufacturing or Manual Handling. The
advantages of a basic program are that it assures that MSDs
will be reported as soon as they occur and that a system is
in place to address problems as they occur. Many
stakeholders who have initiated a basic program have found
that having a reporting system, conducting some basic
hazard identification, and providing information on MSDs
to employees increases the number of reported MSDs and
thus the number of cases where early intervention is
possible. OSHA has been unable to demonstrate that a
“reporting blip” in fact follows increased awareness of
MSDs. OSHA'’s survey of employers with ergonomics
programs (1993) would suggest that this is not the case. Even
in the absence of a full ergonomics program, the early and
complete reporting of MSDs can actually serve to lower the
costs of MSDs because early reporting means that simple
corrective action may take care of the problem and avoid
extensive lost work time. Many employers and insurers feel
that awareness and MSD management alone can
significantly reduce the costs of MSDs. The proposed
standard’s requirements for a basic program for employers
with employees in manufacturing or manual handling
operations result in costs of $36 million per year for all
businesses. Eliminating the basic program in manufacturing
and manual handling, as this alternative would require,
would lead to fewer reported MSDs and to a greater
likelihood that MSDs will not receive attention until they
become very expensive in terms of lost time and the costs
of medical care. On the other hand, dropping the basic
program requirement would eliminate the need for any
program in facilities that have no covered MSDs.

Alternative 3: Extend the Basic Program Requirement to
All of General Industry. Because OSHA believes that having
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a basic program is of value to all employers whose
employees are at risk of experiencing MSDs, OSHA
considered extending the basic program to all employers in
general industry. Because many general industry employers
whose employees do not engage in manual handling or
manufacturing operations generally have lower rates of
injuries and illnesses, in addition to lower rates of MSDs,
many of these general industry employers are not required
even to maintain an injury and illness log under OSHA'’s
recordkeeping requirements. However, employers who are
not required to maintain an OSHA 200 Log or to have a basic
program would be forced to rely primarily on workers’
compensation claims for information about ergonomics
hazards in their workplaces, and such claims have been
shown to be an inadequate source of such information.
Based on one study in the state of Wisconsin (NAS 1987),
workers’ compensation claims represented only 70% of all
OSHA reportable injuries (Ex. 28—4). In the absence of a
basic program with a formal reporting system, this means
that 30 percent of MSDs might go unreported and
uninvestigated. Extending the basic program to employers in
all of general industry would result in additional initial costs
of $318 million and in significant additions to the number
of MSDs reported and corrected, as well as providing
employees additional protection by encouraging reporting
before MSDs become workers’ compensation claims. The
proposed standard does not extend the basic program
requirement to general industry because the Agency is
committed to targeting the standard to those facilities that
have been shown to have the greatest MSD hazards.

Alternatives 4 through 8: Use Different Triggers

General Discussion. One of the key features of the
proposed standard is that a full program is only triggered
by a covered MSD, and then only for employees with the
same job as the employee who incurred the MSD. OSHA
found that the average job had three persons per job and that
the average uncontrolled job has an MSD rate of 5 percent
per year. Under the proposed trigger, it would be 5 years
before 50% of all of the uncontrolled jobs covered by the
scope of the standard are controlled, and 15 years before
90% of such jobs are controlled. Some stakeholders were
concerned that this trigger was insufficiently proactive, and,
as a result, OSHA examined alternatives that would result
in more rapid efforts to control currently uncontrolled jobs.
Alternative 4 reflects a more proactive trigger, i.e., that the
signs and symptoms of MSDs be used as a trigger, and
Alternative 5 is similarly proactive, because it would require
a job hazard analysis of all jobs, without regard to whether
MSDs have occurred to employees in them.

Other stakeholders were concerned that reliance on a
trigger of one covered MSD would impose major expenses
on employers to investigate and even control jobs that do
not need controls, either because the job has already been
controlled or because the MSD is one that has little or
nothing to do with the kinds of risk factors a full ergonomics
program can address. The OSHA proposal recognizes this
potential problem by allowing, in section 1910.902,
employers to rule out OSHA-recordable MSDs that are not
related to the physical work activities and conditions in the
job or do not constitute a core element or significant portion
of the job. In the typical controlled job, where the average
MSD rate is 2.5 percent per year, 50% of firms will incur
an MSD within 9 years, and thus will have to determine if
the MSD is one that will trigger a full program. Nevertheless,
OSHA investigated the consequences of the use of alterative
triggers involving more than one covered MSD. Alternative
6 is such an alternative: it would require a full program only

when an establishment has had two covered MSDs;
Alternative 7 also reflects a more stringent trigger and would
require a full program only when two MSDs have occurred
in the same job within one year; Alternative 8 would require
a full program only when two MSDs have occurred within
two years in the same job; Alternative 9 would require a full
program only when two MSDs have occurred within three
years in the same job; and Alternative 10 would require a
full program only when an MSD involving days away from
work occurs. The analysis of alternatives 6 through 10
assumes that work restriction protection would continue to
be triggered by a single MSD of any kind.

Alternative 4: Use Signs and Symptoms to Trigger the
Program. OSHA'’s proposed standard uses the occurrence of
a covered MSD to trigger the full ergonomics program. The
use of this trigger is particularly advantageous to smaller
firms, because the smaller the firm, the less likely it is to
incur an MSD and thus to need a full program. The typical
firm with 1 to 20 employees, for example, will need to
initiate a full program only once every ten years. The
majority of very small firms, those, for example, with only
two or three employees, will go 10 years without ever having
to initiate a full program. However, because use of this
trigger also means that corrective measures will not be
implemented for years even in some high risk jobs, OSHA
considered other, more proactive triggers. If a more proactive
trigger such as the signs or symptoms of MSDs were used
to trigger the full program, the number of MSDs reported
would increase by 2 to 7 times, and a substantially larger
number of employers would be required to implement a
formal reporting system.

Alternative 5: Use the Results of Job Hazard Analysis to
Trigger the Program. OSHA also considered requiring
employers to implement job hazard analyses for all jobs in
their establishments and to implement a full program if the
analysis identified any high risk jobs. OSHA has not
proposed this approach because it would require substantial
effort by all employers, even those whose employees do not
have a high probability of incurring an MSD or have not yet
incurred an MSD. In addition, such an approach would
increase the first-year costs of the ergonomics program
standard by a factor of at least 10.

Alternative 6: Use a Trigger of Two MSDs per
Establishment. The SBREFA Panel recommended that
OSHA consider as an alternative trigger the occurrence of
two MSDs at an establishment in a one year period, rather
than the proposed trigger of one MSD in a job. To analyze
this alternative trigger, OSHA assumed that the two MSDs
would be covered MSDs, as they are under the proposed
standard. The chief advantage of the alternative two-MSD
trigger is that it would eliminate the need for the employer
to investigate the first MSD to occur in an establishment.
This alternative trigger would therefore have little effect on
larger firms. Indeed, the typical establishment with more
than 100 employees and typical rates of MSDs for either
controlled or uncontrolled jobs can expect to have two
MSDs every year and would thus, under the two-MSD
trigger, need a full program. Indeed, if two MSDs in an
establishment trigger a full program for the entire
establishment, larger establishments would permanently
need to have a full program for all employees. For smaller
establishments, however, this alternative would greatly
extend the time necessary to ensure that uncontrolled jobs
are controlled. For a five-employee establishment, the
requirement of a two MSD per establishment trigger would
mean that it would be 30 years before 50% of such
establishments would have controlled any jobs. During this
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time period, over 3.5 potentially controllable MSDs would
have occurred in each such establishment.

Alternative 7: Use a Trigger of Two Covered MSDs in the
Same Job Within One Year. To limit the number of
situations in which employers would have to establish a full
program when a full program might not be needed, many
stakeholders expressed interest in alternatives involving
more than one MSD. The SBREFA Panel also recommended
that OSHA examine such alternatives. This section examines
the alternative of using a trigger of two covered MSDs in the
same job within one year.

If this trigger were adopted, it would be 95 years before
50% of all typical uncontrolled jobs (where “typical’ is
defined as a job with a 5% MSD rate and three persons in
the job) were controlled, and 325 years before 90% of such
jobs were controlled. In this typical situation, use of this
trigger would mean that more than 14 preventable MSDs
would occur in an uncontrolled job before a full program
to control that job would be required. For situations in
which there is only one employee holding a job, a full
program would almost never be triggered under this
alternative. On the other hand, in the typical controlled job
(MSD rate of 2.5%, 3 persons per job), 50% of firms would
incur 2 MSDs in a year only once every 400 years, at which
time they would have to determine if the two MSDs were
covered. Thus use of this alternative trigger would ensure
that employers would only rarely have to address MSD
problems occurring in controlled jobs; however, this
alternative achieves this by allowing many preventable
MSDs to occur in uncontrolled jobs.

Under this alternative, economic costs would decline to
$0.85 billion per year, while costs to employers would
decline to $1.85 billion per year. Significantly fewer
employers would need to control jobs or initiate full
programs; however, the costs of WRP (the proposed rule’s
Work Restriction Protection provision) would be higher
because the standard would prevent significantly fewer
MSDs but many workers would continue to need time off
to recuperate. This alternative would reduce the number of
establishments subject to full programs, but would do
nothing to mitigate the effect of a full program on those
employers required to have a full program. Thus the
economic impact on affected facilities would be virtually
unchanged. Direct cost savings (benefits) would decline to
$2.18 billion per year under this alternative.

This alternative also would not significantly decrease
employers’ costs for determining the covered status of MSDs
or for recordkeeping because, for this alternative to work,
employers would need to keep records of all MSDs, and the
records would need to contain sufficient investigative
information for employers to determine, when a second
MSD occurred, what control approach to adopt to address
the risk factors present in the jobs giving rise to both MSDs.

Alternative 8: Use a Trigger of Two MSDs within Two
Years in the Same Job. Both the SBREFA Panel and OSHA
stakeholders recommended that OSHA evaluate an
alternative trigger of two covered MSDs in the same job
occurring within a two year period. If this trigger were
adopted, it would be 35 years before 50% of typical (where
“typical” is defined as a 5% MSD rate and three persons
in the job) uncontrolled jobs were controlled, and 100 years
before 90% of such jobs were controlled. In this typical
situation, use of this trigger would mean that more than four
MSDs would occur in an uncontrolled job before the
employer would be required to implement a full program.
On the other hand, in the typical controlled job (MSD rate
of 2.5%, 3 persons per job), 50% of firms would incur 2

MSDs within two years only once in 130 years (and thus
would have to determine whether the second MSD triggers
a full program only once in the same period). Thus this
alternative would mean that employers would only rarely
have to investigate problems in controlled jobs, but it would
do so by allowing many preventable MSDs to occur in
uncontrolled jobs.

Under this alternative, economic costs would decline to
$1.40 billion per year, while costs to employers would
decline to $2.33 billion per year. Very few employers would
need to control jobs or initiate full programs; however, the
costs of WRP would be higher because the standard would
prevent very few MSDs but many workers would still need
time off to recuperate. This alternative would reduce the
number of establishments subject to full programs, but
would do nothing to mitigate the effect of a full program on
those employers required to have such a program. Direct
cost savings (benefits) would decline to $4.24 billion per
year under this alternative.

In OSHA's view, this alternative would also not
significantly decrease an employer’s costs for investigating
MSDs or for recordkeeping. For this alternative to work,
employers would need to keep records of all MSDs, and the
records would need to contain sufficient investigative
information for the employer to determine, if a second MSD
occurred, what kinds of controls would be appropriate to
address the risk factors associated with the two MSDs.

Alternative 9: Use a Trigger of Two MSDs within Three
Years in the Same Job. OSHA also analyzed a trigger
alternative of 2 MSDs in three years in the same job. If this
trigger were adopted, it would be 10 years before 50% of
typical uncontrolled jobs (where “typical’ is defined as a
5% MSD rate and three persons in the job) were controlled,
and 30 years before 90% of such jobs were controlled. Use
of this trigger would thus mean that more than four MSDs
would occur in an uncontrolled job before a full program
to control that job would be required. On the other hand,
in the typical controlled job (MSD rate of 2.5%, 3 persons
per job), 50% of firms would incur 2 MSDs within two years
only once in 80 years (and would then have to determine
if the MSD is covered.) Thus this alternative would also
ensure that employers would rarely have to investigate
problems in controlled jobs, but the alternative achieves this
by allowing many preventable MSDs to occur in
uncontrolled jobs.

Under this alternative, economic costs would decline to
$1.70 billion per year, while costs to employers would
decline to $2.61 billion per year. Significantly fewer
employers would need to control jobs or initiate full
programs under this alternative; however, the costs of WRP
would be higher because the standard would prevent
significantly fewer MSDs but many workers would still need
time off to recuperate. This alternative would thus reduce
the number of establishments subject to full programs, but
would do nothing to mitigate the effect of a full program on
those employers required to have a full program. Direct cost
savings (benefits) would decline to $5.05 billion per year
under this alternative.

Alternative 10: Use a Trigger of One Lost Workday MSD.
The SBREFA Panel urged OSHA to consider an alternative
trigger of one lost workday MSD, i.e., one MSD involving
days away from work. This alternative would have the effect
of reducing the probability of triggering a full program by
approximately 66 percent. If this trigger were adopted, it
would be 14 years before 50% of typical uncontrolled jobs
(where “‘typical” is defined as a 5% MSD rate and three
persons in the job) were controlled, and 50 years before 90%



Federal Register/Vol. 64, No. 225/ Tuesday, November 23, 1999/Proposed Rules

66047

of such jobs were controlled. On the other hand, in the
typical controlled job (MSD rate of 2.5%, 3 persons per job),
50% of firms would incur 2 MSDs within two years only
once in 30 years (and thus have to determine if the MSD
would trigger a full program). Thus this alternative would
also ensure that employers would rarely have to investigate
problems in controlled jobs, but the alternative would
achieve this by allowing many preventable MSDs to occur
in uncontrolled jobs.

Under this alternative, economic costs would decline to
$1.64 billion per year, while costs to employers would
decline to $2.49 billion per year. This alternative would
reduce the number of establishments subject to full
programs, but would do nothing to mitigate the effect of a
full program on those employers required to have a full
program. Direct cost savings (benefits) would decline to
$5.24 billion per year under this alternative.

Alternative 11: Use a Trigger of One Lost Workday MSD
or 2 MSDs. This alternative would provide two triggers. An
employer would have to fix a job and/or implement a full
program if either of two conditions occurred: (1) There was
a lost workday MSD; or (2) There were two MSDs in that
job. This alternative would remove an incentive that
employers might have with the single lost workday MSD
trigger, i.e., to urge employee to be on restricted duty rather
than away from the workplace to avoid the lost workday that
would trigger the standard’s job hazard analysis and control
requirements. This approach would somewhat increase both
the costs and direct cost savings as compared to alternative
10.

OSHA's Preliminary Conclusions With Respect to
Alternative Triggers

OSHA has examined a number of alternative triggers,
including triggers that are more and less proactive than the
trigger included in the proposed standard. OSHA believes
that the choice of trigger it has made in the proposal—
reliance on the occurrence of a single covered MSD in a job
to trigger the full program for that job and all jobs in the
establishments that are the same with respect to physical
work activities—represents a reasonable compromise
between the need to protect workers from MSDs, on the one
hand, and the need, on the other, to target the standard to
situations where the risk is greatest. OSHA believes that use
of a trigger involving more than one MSD or a single lost
workday MSD would inevitably mean that many workers
will be injured, i.e., that many preventable MSDs will occur
before action is taken. OSHA also believes that the
provisions of the proposed standard that are designed to
ensure that only covered (and thus job-related) MSDs trigger
the full program are sufficient to ensure that full programs
will not be required except where they are needed. OSHA
solicits comment both on triggers and the use of more than
one MSD as a trigger.

Alternatives 12,13, 14, and 15: Alternatives Related to Work
Restriction Protection

General Discussion. Many stakeholders objected to the
work restriction protection (WRP) provisions (called medical
removal protection, or MRP in the draft standard reviewed
by the SBREFA Panel) of the proposed standard. The
SBREFA Panel recommended that OSHA re-examine the
need for WRP and explore possible alternatives to WRP. In
order to do this, it is first necessary to understand that
OSHA believes WRP is necessary because, absent WRP, the
proposed standard provides employers and employees with
significant incentives to avoid recognizing and reporting
workplace MSDs. First, employees may be reluctant to

report MSDs if reporting them could cause the employee to
suffer financial loss. In the hearing on OSHA'’s arsenic
standard, for example, OSHA heard testimony to the effect
that fully 42% of employees had chosen not to participate
in a medical surveillance program that would potentially
cause them to lose money or risk their jobs, and the
rulemaking records in several other OSHA health standards
(e.g., lead, cadmium) also support the need for MRP on the
ground that it is needed if employees are to participate fully
in medical programs. Two aspects of the proposed standard
are especially relevant in this connection: first, the prompt
reporting of MSDs is important because MSDs reported early
are less likely to lead to long-term disability. One study (see
Section VIII. D.) found that the severity of MSDs could be
reduced by 75 percent or more through early reporting
alone. Second, the proposed standard is designed
specifically so that, if no covered MSD is reported, the
employer need not implement the full program. Thus,
employers covered by the standard have significant new
incentives to discourage the reporting of MSDs and, absent
WRP, employees have a significant incentive not to report
them. Three examples, which are discussed separately
below, highlight the range of employee disincentives to
reporting and employer policies that could be invoked in the
absence of WRP: (1) MSDs involving lost worktime and not
covered by workers’ compensation; (2) MSDs involving lost
worktime that are covered by workers’ compensation; (3)
and assignment to light duty (“‘restricted work”’) involving
no lost worktime.

MSD Not Covered by Workers’ Compensation. There are
two common reasons why a particular work-related MSDs
may not be covered by workers’ compensation: first, the
length of the worker’s absence from work may be shorter
than the workers’ compensation waiting period for that state.
States have waiting periods of from one to seven days before
the indemnity portion of workers’ compensation comes into
effect. This means that an employee who reports an MSD
could be out of work for one to seven days without receiving
pay for this period. The likelihood of receiving no pay
during this interval is particularly important for employees
in the 50% of small firms that provide their employees with
no sick leave (BLS 1995). Thus employees in this situation
clearly have an incentive to avoid reporting an MSD,
particularly when, under the proposed standard, the
employer or health care professional could recommend that
the employee stay home for a few days to recuperate. In
addition, in the absence of WRP, employers could greatly
increase the disincentive for employees to report MSDs by
instituting a policy requiring any employee who reports an
MSD to take from one to 5 days off from work. Such a policy
would, in many cases, cost the employer nothing, and might
even seem like a good way of avoiding the worsening of the
MSD. However, such a policy would also ensure that
employees would be extremely reluctant to report MSDs.
There are also situations where many types of work-related
MSDs, e.g., rotator cuff tendinitis in Virginia, are not
covered by workers’ compensation no matter how long the
absence from work. In this case, the employee could lose
his or her job and all pay and benefits for an unlimited
duration as a result of the MSD. Since an employee can
never be certain that an MSD will be covered by workers’
compensation (some employers routinely question all
workers’ compensation claims related to MSDs), this
possibility is likely to be in the employee’s mind whenever
he or she reports an MSD.

MSD Covered by Workers’ Compensation. When an MSD

is covered by workers’ compensation, the potential
disincentives to underreporting are smaller. For example,
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many States retrospectively pay indemnity for the waiting
period once the claim is accepted and the waiting period
is exceeded. However, workers’ compensation does not
address either tangible or intangible benefits other than
salary. As a result, a worker out on workers’ compensation
could lose both tangible benefits (such as health insurance
for himself/herself and his/her family) and intangible
benefits, such as seniority and even the right to return to
the job when able. These potential losses represent a serious
threat to the income and job security of an employee and
are therefore likely to lead to a reluctance to report.

Worker with MSD Placed on Restricted Work. When a
worker is placed on restricted work within the employer’s
establishment, workers’ compensation temporary disability
payments do not come into play. In this situation, the chief
disincentive to reporting is the possibility that the employer
will cut pay because the available restricted work job
involves lower pay, or that the employer will cut tangible
or intangible benefits, such as seniority rights.

Nevertheless, to respond to the recommendation of the
SBREFA Panel, OSHA examined a number of alternatives to
the proposed work restriction protection provisions, which
are discussed in detail below. For comparison, it should be
noted that OSHA'’s proposed WRP provision has annualized
costs of $875 million per year. Twenty-four percent of these
costs are associated with lost worktime that does not exceed
the waiting limit for workers’ compensation; 18 percent is
associated with supplementing workers’ compensation
payments with additional pay and benefits; and 58 percent
is associated with covered MSDs that would not be covered
as workers’ compensation claims at all. Alternatives 12
through 14 assume that a worker would receive 90 percent
of take-home pay and full benefits when away from work.

Alternative 12: Do Not Require Work Restriction
Protection. Work restriction protection accounts for
approximately 22% of the costs of the rule to employers, or
about $875 million per year. All of these costs to employers
could be saved by eliminating the WRP provision from the
proposed rule. This approach would, however, provide
employees with disincentives to report in any situation
where either the employee’s medical situation or the
employer’s policies would require the injured employee to
spend time away from work. This approach would
essentially enable the least conscientious employers to avoid
the intent of the standard almost completely by adopting
policies designed to discourage reporting; even employees
of employers who do not intend to be punitive toward
employees reporting MSDs would be somewhat discouraged
from reporting because they would fear the economic loss
potentially associated with reporting.

Relatively few of the SERs favored removing the WRP
provision completely; many, if not most, of the objections
to WRP focused on those situations where an employee
would be paid for being absent from work, rather than on
workers on restricted work or the loss of intangible benefits
after the employee returns to work. In response, OSHA has
revised the WRP provision in the proposal to differentiate
somewhat between those injured workers who are out of
work entirely and those who are on restricted work.

Alternative 13: Require Worker Restriction Protection for
Only Three or Seven Days. Limiting WRP to 3 days with
full pay and benefits would address the problem that the
workers’ compensation system in many States does not
cover short term absences. This approach would reduce the
costs of WRP by 76 percent, to $210 million per year.
However, this approach would still leave workers in some
States subject to losses even for cases otherwise eligible for

workers’ compensation because some States have waiting
periods that are longer than three days. More importantly,
this alternative would provide injured employees with no
pay beyond three days if the MSD turned out not to be
covered by workers’ compensation. Since whether an MSD
is covered by workers’ compensation cannot be known in
advance, adoption of this alternative would, OSHA believes,
have a chilling effect on MSD reporting.

Increasing the coverage to seven days would assure that
workers eligible for workers’ compensation would be
covered in all states. This approach would have costs of
$320 million per year.

Alternative 14: Do Not Start WRP Until the Worker Has
Been Absent Three Days. This alternative would be
designed to avoid requiring the employer to cover the
expenses of an injured employee who would not be eligible
for workers’ compensation (because of the waiting period)
by providing that the first three days of absence with an
MSD would not be covered by WRP. This alternative would
reduce the costs of WRP by 24 percent, to $667 million per
year. However, this alternative would do nothing to deter
employers from setting up policies requiring, for example,
that any employee reporting an MSD take three days off
without pay; such policies would, needless to say, have a
chilling effect on reporting. This alternative would also
mean that minor MSDs, i.e., those requiring a day or two
away from work, could result in loss of pay for the worker.
As a result, this alternative would have the perverse effect
of encouraging employees to wait until an MSD is serious
enough to warrant more than three days away from work
before reporting the MSD.

Alternative 15: Limit WRP to 3 Months. This alternative
would be designed to limit the employer’s costs of WRP by
limiting the length of time that WRP is in effect. It would
lower the costs to employers of WRP by 24 percent, to $668
million per year. OSHA is concerned that this alternative
will have a chilling effect on the reporting of MSDs that
could be serious enough to lead to longer term disabilities.

Alternative 16: Provide WRP at the Level of 100% of Take
Home Pay. This alternative would ensure that the worker
suffers no economic loss as a result of reporting an MSD.
This alternative would increase the costs to employers of
WRP by 36%, to $1.2 billion per year. This 36% increase
in costs to employers represents a transfer in costs to
employers from employees, who now bear these economic
losses themselves.

Alternatives 17, 18, 19, and 20: Different Scope Provisions

OSHA has considered, and asked stakeholders to consider,
four alternative scopes for the proposed standard:

(1) Apply it to manufacturing operations only;

(2) Apply it to manufacturing operations and manual
handling;

(3) Take the approach reflected by the proposed standard,
i.e., provide coverage of all general industry jobs in which
a covered MSD occurs; and

(4) Exempt low hazard firms.

The first two approaches listed above—applying the
standard only to manufacturing operations, or only to these
operations and manual handling—would have the effect of
exempting most industries with somewhat lower, but still
significantly high, rates of MSDs from coverage by the
proposed standard. OSHA welcomes suggestions about other
approaches to the scope of the standard that would reduce
the burden on industries with somewhat lower rates of
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MSDs while still protecting employees from the significant
risk of incurring an MSD. Each of these alternative scope
provisions is discussed below.

Alternative 17: Cover Manufacturing Operations Only. A
proposed standard covering manufacturing operations only
would apply to 377,000 establishments and capture 30
percent of all lost workday MSDs. Such an approach would
address one of the most concentrated areas of MSD risk.
Manufacturing operations involve less than 10% of all
establishments in general industry and fewer than 15% of
all employees, but they account for almost one-third of all
reported MSDs. This approach was strongly opposed by
many stakeholders, who pointed out that many very high
risk jobs and industries would not be covered by the
proposed standard if this alternative were adopted.

Alternative 18: Cover Manufacturing and Manual
Handling Operations Only. A standard covering
manufacturing operations and manual handling only would
cover 1.59 million establishments and capture 60 percent of
all MSDs. This approach would expand coverage beyond
manufacturing, particularly to the high risk transportation
and health care sectors, while still maintaining a sharp focus
on a limited number of establishments and employees
within general industry. However, this approach would
leave a large number of employees at significant risk of
incurring debilitating injuries. For example, this approach
would not cover carpal tunnel syndrome and tendinitis in
airline ticket agents, telephone sales personnel or video
display terminal personnel. Many stakeholders objected to
this approach, and some stakeholders pointed out that it
would not be appropriate to require a program when certain
employees in an establishment incurred an MSD while other
employees in the same facility would not receive the
benefits of a program no matter how many MSDs they
incurred.

Alternative 19: Exempt Small Businesses in General
Industry. This option is not one that the OSH Act permits
OSHA to consider; the Act requires the Agency to protect
employees exposed to significant risk to the extent feasible.
OSHA'’s data indicate that there is a significant risk of job-
related MSDs even in very small general industry firms. As
a result, although OSHA can and is seeking ways to mitigate
the standard’s impact on small firms, exempting small firms
from the standard would leave their employees at significant
risk when there are feasible ways of mitigating that risk.
OSHA may, however, consider delaying the compliance date
or otherwise modifying certain provisions for very small
firms. OSHA requests comment on this alternative and on
other ways of reducing the costs and impacts of the standard
that would protect employees at these firms from the
significant risk they face of incurring work-related MSDs.

Alternative 20: Exempt Low Hazard Firms. OSHA
believes that the approach taken in the proposed standard
of requiring a full program only when MSDs occur or
persistent symptoms and supporting information are present
will have the effect in practice of exempting most low
hazard small firms from the coverage of the standard.
However, it is possible under the proposed standard for a
large firm with very low rates of MSDs still to be required
to have a program. OSHA believes that coverage of such

firms is appropriate, because even low hazard firms may
have a few high hazard jobs that merit attention. OSHA
welcomes comments on approaches that would exempt
some operations from the standard’s coverage based on a
well-supported demonstration that employees in those firms
are not at significant risk of incurring a MSD.

Alterative 21: Phased Implementation. The SBREFA
Panel recommended that OSHA consider the possibility of
phasing in implementation of the proposed standard. OSHA
has adopted a phased implementation approach in the
proposed rule that allows periods of from one to three years
after the effective date of the rule for the implementation of
various program elements. For example, establishments are
permitted three years to implement permanent engineering
controls. In addition, reliance on the one MSD trigger
ensures that problem jobs are addressed gradually over time;
a more proactive approach would be likely to require all
problem jobs to be addressed immediately. These features
of the proposed rule combine to ensure that small
establishments will only be required to address problem jobs
gradually. OSHA therefore believes that the proposed rule
is fully responsive to this Panel recommendation.

Alternative 22: Adopt a Safety and Health Program Rule
to Cover Ergonomics. OSHA is currently considering
proposing a safety and health program rule that would
require all establishments in general industry to set up safety
and health programs to address hazards covered by existing
OSHA standards and the General Duty Clause of the Act.
Because there is currently no OSHA ergonomics standard or
any other standard addressing work-related MSDs, the safety
and health program rule would only address those MSDs
that are presently covered by the General Duty Clause. In
addition, because the safety and health program rule covers
safety and health hazards of all kinds, the provisions it
contains are necessarily general. Given that MSDs constitute
one-third of all lost workday injuries and illnesses, OSHA
feels that employers need more specific direction on how
to address MSDs than would be provided through the
general safety and health program rule.

In addition, OSHA'’s experience with the Maine 200
program, which encouraged firms with high numbers of
injuries and illnesses to establish safety and health
programs, has shown that the establishment of such
programs does not necessarily ensure that MSDs will be
adequately addressed. Although some firms incorporated
ergonomics into their safety and health programs, many
firms in the Maine 200 program established programs
designed to address traditional safety concerns, but failed to
address ergonomics problems at all. OSHA believes that an
ergonomics program standard is essential if all general
industry firms are to begin to address their ergonomics
problems.

6. Responses to the SBREFA Panel Report

Because OSHA anticipated that this proposed standard
would cause significant impacts on a substantial number of
small entities, the Agency convened a SBREFA Panel as
required by that Act. Table VIII-8 lists the recommendations
of the SBREFA Panel and indicates how OSHA has
responded to these recommendations.
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Table VIlII-8.—Summary of SBREFA Panel Recommendations and OSHA Responses

SBREFA PANEL RECOMMENDS THAT:

OSHA’s RESPONSE

OSHA review its cost estimates in light of these comments, with specific attention
to those comments that offered alternative cost and hour estimates or expla-
nations of why the commenters believed the costs to be underestimated and to
those areas of the program highlighted by the SERs and the Panel as major
cost issues (training, consulting costs, medical removal protection, job hazard
analysis, job control). This review, with a presentation of the estimates provided
by the SERs, should be included as part of a revised IRFA.

OSHA has commented on the SERS’

cost estimates in detail in the Cost
Chapter (Chapter V) of this economic
analysis. OSHA has since reviewed its
costs and has obtained expert review
of the Agency’s estimated costs. In
several cases, the costs now shown in
the analysis, such as those for job
control and consultants, have been re-
vised upward.

A similar presentation [to that for costs] of the assumptions underlying benefits es-
timates be included.

OSHA has added a discussion to the

IRFA providing a schematic outline of
the assumptions underlying the bene-
fits analysis.

OSHA discuss the sources and bases of these assumptions, significant alternative
assumptions, and the reasons OSHA selected the proposed assumptions.

OSHA has added this discussion to the

IRFA.

OSHA reexamine its estimates of the average number of persons in similar jobs
(see below for specific recommendation to modify the term ‘“similar job”), and
how this estimate may impact overall costs.

OSHA has revised both the proposed

standard and its approach to meas-
uring the number of jobs affected
when an MSD occurs. OSHA has also
changed the term to “same jobs” for
clarity.

OSHA examine its cost estimates to be sure that it has adequately accounted for
the burden on firms who do not have an MSD and are not required to have a
basic program. This examination should include an examination of the costs of
determining whether an MSD is work-related.

OSHA has added costs to its estimated

costs of compliance to reflect that
even establishments that do not fall
within the scope of the standard will
incur costs to familiarize themselves
with the standard and determine that
they are not covered.

OSHA consider whether the Agency’s analysis may have underestimated the need
for help from outside consultants and that OSHA examine the necessity for, and
cost and availability of, the services of ergonomic consultants.

OSHA has reviewed its estimates of the

need for consultants and special ex-
pertise, and has revised upward both
its estimate of the time required for
employers to select necessary job
controls, the percentage of time con-
sultants will be needed, and the costs
associated with consultant services.

OSHA consider the extent to which small firms can pass along any price increases
to consumers or might experience feasibility problems if such costs could not be
passed along.

This issue is addressed in the economic

impact section of the Preliminary Eco-
nomic Analysis (Chapter VII).

OSHA assess the SERs’ statements [concerning selective hiring] as part of its
analysis, consider how to mitigate any potential that may exist for expanding
such selective hiring incentives or creating new ones, and solicit comment on
these issues.

This issue is addressed in the Preamble

to the proposed standard (in Section
XIl) and has been raised as an issue
for comment.
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Table VIII-8.—Summary of SBREFA Panel Recommendations and OSHA Responses—Continued

SBREFA PANEL RECOMMENDS THAT:

OSHA’'s RESPONSE

OSHA assess these data [on increases in the number of injuries and illnesses as a
result of programs] as part of its analysis. In addition, OSHA provide additional
data to support its arguments about the costs and cost-savings implications of
these programs and specifically address any potential effects of medical removal
protection in encouraging workers to remain off work.

OSHA has reviewed the responses em-

ployers made to the Agency’s
ergonomics survey, and found that
even in the first year of a program,
firms typically have fewer rather than
more MSDs. As discussed in the ben-
efits section of the economic analysis
(Chapter 1V), OSHA estimates that the
work restriction protection provision
(formerly the medical removal protec-
tion provision) will help to counter the
disincentives to employees to report
MSDs early.

OSHA conduct the analysis at a level of detail that does not mask the relevant
economic differences among industries through aggregation.

OSHA has revised its analysis to con-

duct the analysis at the three rather
than the two digit SIC Code level of
detail.

OSHA review whether small businesses would need consultants for other elements
of the program, whether they may be necessary in a greater percentage of
cases, and to what degree these factors would alter cost estimates.

As discussed in the cost analysis, OSHA

has reviewed whether consultants
would be needed for other elements of
the program and found that consult-
ants will not be needed, given the ma-
terials available on how to set up a
program.

OSHA evaluate the usefulness of checklists for these purposes. In the event
OSHA develops checklists for its own enforcement personnel, it should make
these checklists available to the public.

This issue is discussed in the Preamble

and is raised as an issue for comment.

OSHA should either consider alternative approaches to this issue [the trigger cri-
teria for a full program] or clarify these criteria.

Both the Preamble to the proposed

standard and the IRFA provide discus-
sions of alternative trigger provisions.

OSHA clarify that employers may, if they wish, rely on a physician’s opinion in
making a work-relatedness determination, and that OSHA would bear the burden
of proof if it disagreed with such an opinion.

This issue is discussed in the Preamble.

OSHA clarify and consider alternatives to this trigger [known hazards] (these are
discussed in the Alternatives Section at the end of this report), and that OSHA
assure that any provision it adopts would not create disincentives to the
proactive identification of ergonomic hazards.

OSHA has deleted the “known hazards”

provision and is instead relying on a
persistent-symptoms-plus-supporting
information trigger in manufacturing
and manual handling jobs.

OSHA seek ways to clarify, explain, and provide examples of these terms [key
terms used in the reg text].

The Preamble to the proposed standard

provides additional definitions and ex-
amples of the key terms used in the
regulatory text.

OSHA clarify the idea of similar jobs and use a more precise term, such as ‘“simi-
lar work activities,” in light of SER comments that all or a portion of employees
sometimes engage in all or a portion of the work activities in the establishment.
In addition, OSHA provide in the regulatory document examples of which similar
work activities would or would not be covered by the standard.

The concept of “similar” jobs has been

deleted from the proposed rule and
been replaced with “same” jobs, which
are defined in terms of the same work
activities.

OSHA clarify that the draft proposed rule only requires the employer to control
hazards to the extent feasible for that firm, using the normal OSH Act definition
of feasibility (i.e., “Is it capable of being done”), discuss in the preamble the fac-
tors that go into that determination, and seek ways to include such explanatory
information in the preamble, outreach, and compliance assistance materials.

The technological feasibility chapter of

the economic analysis discusses this
issue, as does the Job Hazard Anal-
ysis and Control section of the pre-
amble.
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Table VIII-8.—Summary of SBREFA Panel Recommendations and OSHA Responses—Continued

SBREFA PANEL RECOMMENDS THAT:

OSHA’'s RESPONSE

Definitions of personal protective equipment and engineering controls be added to
the proposed standard, with ergonomic examples that help to explain how they
differ.

Definitions of these terms, with exam-
ples, have been added to the regu-
latory text.

OSHA discuss the issue of adequate control and provide examples. In addition,
OSHA clarify the meaning of the proposed rule so that employers will have a
better idea of when they have done enough to comply with the standard. Exam-
ples should be added to the preamble to further clarify this point.

Examples of adequate control have been
provided in the technological feasibility
section of the economic analysis and
are discussed in the Preamble as well.
In addition, the regulatory text now in-
cludes a step-by-step incremental
abatement process.

The proposed standard be modified to clarify the requirement for program evalua-
tions. Such modifications should reflect the flexibility of employers to use non-
quantitative measures, quantitative measures, or a combination of these to
evaluate their ergonomics programs.

This issue has been clarified in the regu-
latory text and the Preamble.

If MRP is included in the proposed rule, OSHA explain in the preamble how the
proposed provision interacts with state workers’ compensation laws and why
OSHA believes the rule’s MRP provision is not in conflict with Section 4(b)(4) of
the OSH Act, and solicit comment on this issue.

OSHA has an extensive discussion of
Work Restriction Protection in the Pre-
amble, including a discussion of the
relationship between WRP and work-
ers’ compensation.

OSHA draft the proposed rule to achieve these objectives [of EEO laws, the ADA
and ADEA].

These issues are discussed in the Pre-
amble to the proposed standard.

OSHA address how the ergonomics program accommodates the requirements of
the ADA. Also, OSHA seek to minimize any unintended consequences of the
rule that might undermine the protections afforded under the ADA, as well as the
ADEA.

This issue is addressed in the Preamble
to the proposed standard.

OSHA draft the proposed rule to achieve these objectives [of the NLRA] and dis-
cuss and give examples of employee participation mechanisms that would allow
employers to be in full compliance with both the NLRA and the proposed rule.

OSHA has added this material to the
Preamble.

OSHA ensure that the two rules [the ergonomics proposal and the safety and
health program proposal] are developed in a way that allows an employer's
ergonomics program to be an integral part of that employer's general safety and
health program and to avoid duplicative requirements or recordkeeping (for ex-
ample, by making clear that an ergonomics program can be part of an effective
safety and health program). In addition, the economic analyses supporting the
two rules be compatible and not double count either costs or benefits. In addi-
tion, that OSHA ensure consistency between relevant definitions in their upcom-
ing revision of the recordkeeping rule and the proposed ergonomics standard.

OSHA is developing the two rules so
they will be compatible. Because this
rule precedes the safety and health
program rule, the benefits and costs
for this rule have not considered pos-
sible overlaps with the safety and
health program rule. OSHA has en-
sured consistency between the defini-
tions of “MSD” and ‘“recordable” in
this proposed ergonomics rule and the
recordkeeping rule.

OSHA further explain its non-regulatory guidance efforts to date, the basis for its
belief that a significant risk remains, and why it believes a proposed rule is how
appropriate to reduce that risk. The Panel recommends that OSHA solicit com-
ments on the need for a rule and on the effectiveness of non-regulatory ap-
proaches.

Discussions of these topics are included
in the Preamble and in the IRFA.

OSHA discuss whether a safety and health program rule would adequately ad-
dress MSDs, thereby eliminating the need for a separate ergonomics rule.

A discussion of this topic has been in-
cluded in the IRFA.

OSHA explain why it does not wish to delay this proposed regulatory action until
that time [when the second NAS study is completed], and consider any available
results of the NAS study that are in the record of the final rule.

This topic is discussed in the Preamble
to the proposed standard.

OSHA consider phased implementation, allowing additional time for small employ-
ers and/or employers in particular industries where feasibility may be a concern.

A discussion of phased implementation
has been included in the Preamble to
the proposed rule and in the discus-
sion of alternatives in the IRFA.
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Table VIII-8.—Summary of SBREFA Panel Recommendations and OSHA Responses—Continued

SBREFA PANEL RECOMMENDS THAT:

OSHA’s RESPONSE

In addition to OSHA’s proposed trigger of one work-related MSD, where regular
work activities expose the employee to hazards likely to cause or contribute to
that MSD, OSHA analyze and consider a variety of alternative triggers, paying
special attention to:

A discussion of trigger alternatives has
been added to the IRFA.

e A trigger using multiple work-related MSDs over a time frame that might ex-
ceed one year; and

e Staged implementation of program elements based on multiple work-related
MSDs.

In addition, the Panel recommends that OSHA look at other types of triggers, in-
cluding lost workday MSDs, MSD rates, numbers of MSDs or MSD rates for dif-
ferent sizes of firms and different periods of time, as well as the use of a check-
list to determine the presence of a hazard.

OSHA consider this issue [the known hazard provision] and ensure that any provi-
sion it adopts would avoid disincentives to identify hazards. In addition, OSHA
consider not including this provision in the proposed rule.

OSHA had deleted the provision about
known hazards.

The proposed rule clearly indicate which manual handling and other operations are
included in the proposed rule and which are excluded from it.

The regulatory text and definitions sec-
tion clearly delineate which operations
are included and which are excluded,
and the Preamble also clarifies this
issue.

OSHA continue to analyze and solicit comments on the alternatives of limiting the
proposed standard to manufacturing only, and to manufacturing and manual
handling only.

The preamble and the IRFA continue to
solicit comment on these issues, and
the IRFA considers these alternatives.

OSHA pay particular attention to the following issues related to MRP (now called
WRP):

« Determine whether the evidence indicates that MRP or other provisions are
necessary to achieve the goal of prompt and complete reporting of MSDs. The
Panel realizes that, as with any other decision, OSHA's final determination of
whether MRP is necessary must be based on substantial evidence in the
standard’s record considered as a whole. In addition, recommend that OSHA
solicit comment on the alternative of excluding MRP from the rule;

« If MRP or another provision is necessary, examine whether the purposes of
MRP could be met with a more limited form of MRP, such as a shorter time
limit for MRP coverage, a smaller percentage of income replacement, or rec-
ognition of a feasibility limitation on MRP at the firm level, such as that used in
OSHA's Methylene Chloride standard;

* Assess whether alternatives other than MRP would be as effective in achiev-
ing the goals of prompt and complete reporting, such as alternatives that may
not involve payments to employees; and

« Examine whether MRP should be phased in over a period of time.

Some SERs also expressed concern that, as currently drafted, OSHA’s regulatory
language could be interpreted as providing injured employees on MRP with
more take-home pay than they would have had before the injury. The Panel rec-
ommends that, if a form of MRP is included in the proposed rule, OSHA make it
clear that MRP will not result in higher take-home income for removed employ-
ees than they would otherwise have received.

OSHA has modified the provision to re-
quire a lower percentage of take-home
pay for workers absent from work.
These issues are discussed in detall
both in the Preamble and in the IRFA.
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IX. Unfunded Mandates

OSHA reviewed the proposed ergonomics program
standard in accordance with the Unfunded Mandates
Reform Act of 1995 (UMRA) (2 U.S.C. 1501 et seq.) and
Executive Order 12875. As discussed above in the Summary
of the Preliminary Economic Analysis (Section VIII of the
preamble), OSHA estimates that compliance with the
proposed ergonomics program standard will require the
expenditure of approximately $4.2 billion dollars each year
by employers in the private sector. Therefore, the proposed
ergonomics program standard establishes a federal private
sector mandate and is a significant regulatory action, within
the meaning of Section 202 of UMRA (2 U.S.C. 1532). OSHA
has included this statement to address the anticipated effects
of the proposed ergonomics program standard pursuant to
Section 202.

OSHA standards do not apply to state and local
governments, except in states that have voluntarily elected
to adopt an OSHA State Plan. Consequently, the proposed
ergonomics program standard does not meet the definition
of a ““Federal intergovernmental mandate” (Section 421(5) of
UMRA (2 U.S.C. 658(5)). In addition, the Agency has
preliminarily concluded, based on review of the rulemaking

record to date, that few, if any, of the affected employers

are state, local and tribal governments. In sum, the proposed
ergonomics program standard does not impose unfunded
mandates on state, local and tribal governments.

The anticipated benefits and costs of this proposed
standard are addressed in the Summary of the Preliminary
Economic Analysis (Section VIII of this preamble), above,
and in the Preliminary Economic Analysis (Ex. 28-1). In
addition, pursuant to Section 205 of the UMRA (2 U.S.C.
1535), having considered a reasonable number of
alternatives as outlined in this Preamble and in the
economic analysis (Ex. 28-1), the Agency has preliminarily
concluded that the proposed standard is the most cost-
effective alternative for implementation of OSHA'’s statutory
objective of reducing significant risk to the extent feasible.
This is discussed at length in the economic analysis (Ex. 28—
1) and in the Summary and Explanation (Section IV of this
preamble) for the various provisions of the proposed
ergonomics program standard.

X. Environmental Impact

OSHA has reviewed its proposed ergonomics standard in
accordance with the National Environmental Policy Act
(NEPA) (42 USC 4321 et seq.), the regulations of the Council
on Environmental Quality (40 CFR Part 1500), and DOL’s
procedures (29 Part 11).

The proposed ergonomics standard will require businesses
to correct those jobs that contribute to musculoskeletal
disorders (MSDs) by modifying the conditions in which the
work is performed. In investigating the regulatory impacts
of the proposal, OSHA has identified a large number of
possible forms of job modifications. The types of job
modifications include work station modification, redesign of
tools, job rotation, full or partial automation of tasks, and
other changes.

Ergonomics is the science of fitting jobs to people. Job
modifications typically result in greater productive
efficiencies without the ongoing need for additional
resources or increased discharge of pollutants. Frequently,
process redesign results in improved quality control,
resulting in fewer wasted materials. More broadly, reducing
MSDs will reduce the need for medical care resources. For
these reasons, OSHA has determined that these job
modifications will not generate a significant impact on the
external environment.

The proposed ergonomics standard would also require
employers to develop ergonomic programs that train workers
to recognize and avoid unhealthy work positions, provide
for the management of MSDs, and perform analyses of the
ergonomic characteristics of jobs. None of these
programmatic activities would generate a significant
environmental impact.

As a result of this review, OSHA has preliminarily
concluded that no significant environmental impacts would
result from this proposed rulemaking.

XI. Additional Statutory Issues

This chapter addresses additional issues OSHA has
considered in developing this proposed rule. OSHA sets
forth preliminary conclusions on each issue. The agency
invites public comment on these issues.

A. Occupational hazard—Does OSHA have the authority to
regulate MSD hazards, as occupational hazards that cause
or contribute to occupational injuries?

OSHA's authority to set standards is limited to
ameliorating ‘‘conditions that exist in the workplace.”
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Industrial Union Dep’t, AFL-CIO v. American Petroleum
Inst. et al. (Benzene), 448 U.S. 607, 642 (1980). Before OSHA
can promulgate a standard, the Agency must make a
“threshold finding that a place of employment is unsafe.”

Id. (emphasis added). See also Atlas Roofing Co. v. OSHRC,
430 U.S. 442, 445 (1977) (““The [OSH] Act created a new
statutory duty to avoid maintaining unsafe or unhealthy
working conditions.” (emphasis added)).

Some stakeholders have suggested that because MSDs can
result from outside activities as well as from work
conditions, OSHA lacks authority to protect workers from
occupational exposures that can contribute to MSDs. This
suggestion is contrary to precedent and common sense and
is antithetical to the purpose of the Act to provide safe and
healthy working conditions for every man and woman in the
nation.

Many, if not most, of the adverse health conditions OSHA
seeks to prevent can be caused by non-work as well as work
activities. For example, many health standards, such as the
asbestos standard, are designed to protect employees from
lung and other cancers.

The courts have made clear that OSHA has authority to
regulate workplace conditions that create a significant risk
of an impairment, even if such impairments can also be
caused by non-work activities. This authority was upheld by
the en banc Court of Appeals for the Fourth Circuit in
Forging Industry Assn. v. Secretary of Labor, 773 F.2d
1436,1442 (4th Cir. 1985) (Noise).

That case dealt with a challenge to the Hearing
Conservation Amendment to OSHA'’s Occupational Noise
standard. That amendment establishes certain requirements
that must be met to reduce the incidence of and/or prevent
hearing impairment due to occupational noise exposure.
Before issuing the amendment, OSHA found that 10-15%
of workers exposed to noise levels below the previous
permissible exposure limit (PEL) would suffer material
hearing impairment. Id. at 1443. OSHA based this finding
on a “panoply of scientific reports and studies,” including
studies done by the National Institute for Occupational
Safety and Health (NIOSH) and the Environmental
Protection Agency (EPA). Id. OSHA also found that those
employees who had suffered a hearing decrement of 10
decibels in either ear faced a greater risk from continued
exposure to high levels of workplace noise than workers
whose hearing was unimpaired. Id. OSHA'’s Hearing
Conservation Amendment provided hearing-endangered
workers with protection in the workplace in order to
decrease the risk of hearing impairment. Id.

The Forging Industry Association (FIA) argued that
“because hearing loss may be sustained as a result of
activities which take place outside the workplace—such as
listening to loud music, age, or engaging in certain
recreational activities—OSHA acted beyond its statutory
authority by regulating non-occupational conditions or
causes.” Noise, 773 F.2d at 1442. The court found *‘no
merit” in FIA’s argument. Id. The court ruled that OSHA
properly relied on “‘the extensive and thorough research of
several scientific institutions in defining the problems
related to industrially-caused hearing loss and designing its
proposal.” Id. at 1443. The court also stressed that OSHA
excluded non-occupational hearing loss from the proposed
rule. Id. at 1444 (*To be sure, some hearing loss occurs as
a part of the aging process and can vary according to non-
occupational noise to which employees are exposed. The
amendment, however, is concerned with occupational
noise—a hazard of the workplace.””). The court ruled that the
fact that non-occupational hazards may contribute to hearing

loss does not mean that OSHA should reform from
regulating workplace conditions that are shown to cause
such loss:

The amendment provides that non-occupationally caused hearing
loss be excluded from its regulation. See 29 CFR §8 1910.95(g)(8)(ii),
1910.95(g)(10)(ii) (1984). Assuming, however, that some loss caused
by aging of smaller amounts of noise sustained for shorter periods
also aggravates the hearing loss incurred by an individual employed
in a high noise-producing industry, that is scant reason to
characterize the primary risk factor as non-occupational. Breathing
automobile exhaust and general air pollution, for example, is
damaging to lungs, whether healthy or not. The presence of
unhealthy lungs in the workplace, however, hardly justifies failure
to regulate noxious workplace fumes. Nor would there be logic to
characterizing regulation of the fumes as non-occupational because
the condition inflicted is aggravated by outside irritants. Noise, 773
F.2d at 1444.

As with the Hearing Conservation Amendment to the
Noise standard, the proposed ergonomics rule is limited to
regulating work-related MSDs and occupational MSD
hazards. The proposed standard requires employers to set
up an ergonomics program to eliminate or control workplace
MSD hazards. In addition, the proposed rule contains
language that ensures that the OSHA recordable MSDs that
trigger action under the proposed rule are work-related (e.g.,
the MSD occurred in a job where the employee is exposed
to MSD hazards and the workplace conditions and physical
work activities are reasonably likely to cause or contribute
to the type of MSD reported).

The Occupational Safety and Health Review Commission
has reached the same conclusion in an ergonomics case
brought under the Act’s general duty clause. In Secretary of
Labor v. Pepperidge Farm, Inc., 17 O.S.H. Cas. (BNA) 1993
(April 26, 1997) (Pepperidge Farm), the Commission held
that where work was shown to be a substantial contributing
factor to MSDs, the fact that non-work factors may also play
arole did not preclude OSHA from requiring the employer
to abate the workplace hazards. In that case, Pepperidge
Farm contested a number of citations for recordkeeping and
repetitive motion violations that OSHA had issued under
section 5(a)(1) of the OSH Act. In order to prove a section
5(a)(1) violation, OSHA had the burden of showing that “a
condition or activity in the employer’s workplace presents
a hazard to employees.” Id. at 2009 (emphasis added).
Pepperidge Farm argued that section 5(a)(1) should not
apply to MSD workplace hazards because, among other
things, “non-workplace factors may cause or contribute to
the illnesses at issue and that individuals differ in their
susceptibility to potential causal factors.” Id. at 2013. The
Commission held that such factors should not “ipso facto”
preclude the possibility of enforcement under section
5(a)(1). Id. at 2013. The Commission also analyzed a
significant amount of evidence that showed a causal
relationship between MSDs and workplace hazards,
including testimony from medical personnel who examined
injured workers, epidemiological data, and injury incidence
at a Pepperidge Farm plant. Id. at 2020-26. The Commission
ultimately found that there was a causal connection:

We therefore conclude that the Secretary has established on this
record a causal connection between [MSDs] affecting the employees
at Downingtown [a Pepperidge Farm plant] and their work on the
biscuit lines. In doing so, we are mindful that many of these injuries
may have had more than one causal factor and of the experts who
contend that the specific cause of such injuries is, essentially,
unknowable or presently unknown. As is the case with many
occupational ills with multiple possible causes, employees are more
or less susceptible to injury on the job because of the individual
attributes and backgrounds they bring to the workplace. As with
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these other ills, the Secretary is not thus foreclosed from attempting
to eliminate or significantly reduce the hazard by regulating what
is shown to be a substantial contributing factor to the worker
injuries. Id. at 2029.

The fact that certain physical characteristics of employees
may make them more susceptible to developing MSDs also
does not divest OSHA of authority to issue the proposed
rule. In setting standards under section 6(b)(5) of the OSH
Act, OSHA must set the standard ““which most adequately
assures * * * that no employee will suffer material
impairment of health or functional capacity even if such
employee has regular exposure to the hazard dealt with by
such standard for the period of his working life.” 29 U.S.C.
655(b)(5) (emphasis added). OSHA may not decline to
regulate a hazard because certain people are more
susceptible or less susceptible than others to disease or
injury if exposed to that hazard.

This principle was upheld by the Court of Appeals for the
D.C. Circuit in a challenge to OSHA'’s Asbestos standard. In
the Asbestos rulemaking, OSHA based its significant risk
determination, in part, on epidemiologic studies that
included workers who smoked. Asbestos, 838 F.2d at 1264—
65. The Asbestos Information Association (AlA) claimed that
because smoking and asbestos worked synergistically (i.e.,
the cancer risks of smoking workers exposed to asbestos
were greater than the sum of the risks of smoking and
asbestos), OSHA overestimated the risks posed by asbestos.
Id. at 1265. AIA did not claim that OSHA failed to control
for smoking. Rather, AlA claimed that OSHA improperly
considered smokers’ incremental risks from asbestos. Id. In
rejecting AlA’s claim, the court stated:

[Section] 6(b)(5) calls on OSHA to set standards such that “‘no
employee” will experience the forbidden level of risk. We
understand the employers’ aggravation that they are being forced
to bear part of the burden imposed by employees’ decision to
smoke, but we do not think that at this stage of American history
smokers can be regarded as so far beyond the pale as to require
OSHA to disregard them in computing the risks of asbestos. Id.

See also Reich v. Arcadian Corp.110 F3rd 1192 (5th Cir.
1987) (Act’s general duty clause protects especially
susceptible employees). OSHA is properly regulating
workplace MSD hazards and work-related MSDs.

B. Health standards—Is this proposed rule a section 6(b)(5)
standard?

To determine whether the proposed rule is a section
6(b)(5) “health” standard first requires determining whether
MSD hazards are the type of “health hazards” section 6(b)(5)
is intended to cover.

1. Section 6(b)(5) ““health” standards

“The [OSH] Act delegates broad authority to the Secretary
to promulgate different kinds of standards.” Industrial
Union Dept., AFL-CIO v. American Petroleum Institute, 448
U.S. 607, 611 (1980) (Benzene). Where toxic substances or
harmful physical agents are concerned, not only must a
standard meet the requirements of section 3(8), it must also
comply with section 6(b)(5) of the OSH Act. Section 6(b)(5)
provides that in promulgating standards dealing with “‘toxic
materials or harmful physical agents,”” OSHA shall:

« Set the standard which most adequately assures,
* To the extent feasible,
¢ On the basis of the best available evidence,

¢ That no employee will suffer material impairment of
health or functional capacity,

« Even if such employee has regular exposure to the
hazard dealt with by such standard for the period of his
working life. 29 U.S.C. 655(b)(5).

While all standards must be highly protective, the
“feasibility mandate” of section 6(b)(5) also requires OSHA
to select “‘the most protective standard consistent with
feasibility” that is needed to reduce significant risk of harm
due to exposure to a health hazard. American Textile Mfrs.
Institute v. Donovan (Cotton Dust), 452 U.S. 490, 509 (1981).
To help ensure that health standards provide such
protection, Congress authorized OSHA to include the
following among a health standard’s requirements:

« Appropriate information or forms of warning about
exposure to hazards, relevant symptoms, proper conditions
and precautions, and appropriate emergency treatment;

« Monitoring or measuring of employee exposure;
« Medical examinations or tests;

e Suitable protective equipment and control or
technological procedures;

« Other information gathering and transmittal provisions.
29 U.S.C. 655(b)(7).

2. Harmful physical agents

Section 6(b)(5) applies only to “‘toxic substances or
harmful physical agents.” 29 U.S.C. 655(b)(5). While the
OSH Act does not define these terms, the courts have looked
to the Act’s legislative history and have concluded that
Congress intended section 6(b)(5) to address “‘latent” risks
of harm; that is, hazard exposures that take their toll over
time or whose deleterious effect is not readily apparent.
International Union, UAW v. OSHA (LOTO I), 938 F2d.
1310, 1314-15 (D.C. Cir. 1991); S. Rep. 91-1282, 91st Cong.,
2d Sess. 2-39 (1970); H.R. Rep. 91-1291, 91st Cong., 2d
Sess. 15 (1970), reprinted in Senate Committee on Labor and
Public Welfare, Legislative History of the Occupational
Safety and Health Act of 1970 (Legislative History).

In Senate debates, Senator Williams, sponsor of the OSH
Act, and Senator Dominick referred to toxic materials and
harmful physical agents as ““hidden hazards” because of the
latency period that exists between exposure to these hazards
and the occurrence of harm:

A particularly urgent concern repeatedly brought out during our
hearings is the frequent exposure of many workers to a great variety
of toxic materials or harmful physical agents. [Workers] are often
unaware of the nature of such exposure or of its extent. In some
cases, the consequences of overexposure may be severe and
immediate; in other cases, effects may be delayed or latent. Senator
Williams, Legislative History at 415 (emphasis added).8

[Alnyone working in toxic agents and physical agents which
might be harmful may be subjected to such conditions for the rest
of his working life, so that we can get at something which might
not be toxic now, if he works in it a short time, but if he works
in it the rest of his life might be very dangerous * * *.”” Senator
Dominick, Legislative History at 503 (emphasis added).

The courts have looked to the legislative history for
determining whether a particular rule is a ““health” or
“safety”” standard. In the Benzene decision, the Supreme
Court also said:

8Congress codified in the OSH Act this distinction between “health” and
‘“‘safety”” standards. See 29 U.S.C. 651(6) (‘‘[E]xplor[e] way to discover latent
diseases * * * relating to health problems, in recognition of the fact that
occupational health standards present problems often different from those
involved in occupational safety”); 29 U.S.C. 655(c)(1) (OSHA'’s authority to
issue emergency temporary standard limited to new hazards or to ““health”
hazards whose hazardous character is newly-discovered).
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The reason that Congress drafted a special section for
[toxic substances and harmful physical agents] was not
* * * pecause it thought that there was a need for special
protection in these areas. Rather, it was because Congress
recognized that there were special problems in regulating
health risks as opposed to safety risks. In the latter case, the
risks are generally immediate and obvious, while in the
former, the risks may not be evident until a worker has been
exposed for long periods of time to particular substances.
It was to assure that the secretary took account of these long-
term risks that Congress enacted § 6(b)(5). Benzene, 448 U.S.
at 649 n. 54 (emphasis added).

In the challenge to the Lockout/Tagout standard, 29 CFR
1910.147, the court applied this test in upholding OSHA'’s
determination that unexpected energization of equipment
was not a harmful physical agent because it was not the type
of “gradually accumulating hazard” and “latent-hazard[]”
contemplated by section 6(b)(5). International Union, UAW
v. OSHA (LOTO I), 938 F.2d 1310, 1314-15 (D.C. Cir. 1991).
The court accepted OSHA's position of viewing health
standards as coextensive with standards governing latent
hazards, “which are frequently undetectable to the casual
observer because they are subtle or develop slowly or after
latency periods;” contrasting them from “‘safety’” standards,
which address hazards that cause immediately visible
physical harm. LOTO I, 938 F.2d at 1313. See also National
Grain and Feed Assn. v. OSHA (Grain-Handling), 866 F.2d
717 (5th Cir. 1989) (holding that “‘the immediate and
obvious danger posed by grain dust in grain-handling
facilities [i.e., explosion] does not constitute a ‘““harmful
physical agent’” within the contemplation of section
6(b)(5)").

The legislative history, case law, past OSHA practice and
evidence in the record all indicate that MSD hazards are the
type of latent and insidious hazards which Congress
intended section 6(b)(5) to address. The legislative history
indicates that Congress, in discussing the hazards covered
by section 6(b)(5), repeatedly referred to vibration (one of the
MSD hazards this proposed standard covers) as an example
of a harmful physical agent. Legislative History at 142—-43
(discussing 1967 Surgeon General study finding that 65% of
employees in industrial plants were “potentially exposed to
harmful physical agents, such as severe noise or vibration,
or to toxic materials”), 412, 415, 446, 516, 845 (Committee
Print 1971).

Past OSHA practice also shows that OSHA has
consistently regarded MSD hazards as latent hazards. In the
OSHA rule on Access to Employee Exposure and Medical
Records, for example, MSD hazards are included in the
definition of harmful physical agents, which are among the
hazards section 6(b)(5) covers:

Toxic substances or harmful physical agent means * * * physical
stress (noise, heat, cold, vibration, repetitive motion, ionizing and
non-ionizing radiation, hypo- or hyperbaric pressure, etc.) which
* * *Th]as yielded positive evidence of an acute or chronic health
hazard in human, animal, or other biological testing conducted by,
or known to, the employer * * * 29 CFR 1910.1020 (emphasis
added).

OSHA's Ergonomics Program Management Guidelines for
Meatpacking Plants also treat MSD hazards as latent hazards.
This document, which provides guidance on preventing and
reducing MSDs and which OSHA has drawn upon heavily
in developing the proposed standard, includes elements that
typically (if not exclusively) are found in OSHA standards
dealing with latent hazards, such as:

* Medical surveillance and evaluation,

« Employee exposure monitoring and measuring,

« Information gathering (system for reporting signs and/
or symptoms of MSDs), and

« Analysis of trends in injury/illness rates (records
review).

See 29 U.S.C. 657(c)(3) (OSHA may issue regulations
requiring employers to monitor or measure and record
employee exposure to toxic materials and harmful physical
agents).

Evidence in the record, which is discussed in greater
detail in the Health Effects section above, also shows that
MSD hazards are latent hazards. Exposure to these hazards
at low levels, infrequently or for short periods of time are
not generally associated with the occurrence of MSDs.
Rather, it is the cumulative effects of exposure over time to
workplace risk factors that result in injury. It ordinarily takes
a period of weeks, months or years, depending on the level
of the employee’s exposure to the hazards, for employees to
feel the cumulative effects. Therefore, at the early stages of
the latency period employees can easily overlook or ignore
MSD hazards because they are not yet experiencing the
effects of the exposure to the various risk factors. Employees
usually only recognize the effects of exposure as they begin
to experience mild symptoms, and they may not recognize
the cumulative effect until after symptoms become severe.
At this later stage the effects may be permanent damage or
disability.

In addition, MSD hazards are also considered latent
hazards because they are not obvious or readily observable.
This is in part because MSD hazards are multifactoral
(Bernard, 1997). They result from exposure to a combination
of workplace risk factors and conditions. Moreover, the level
of risk also depends on intensity, frequency and duration of
exposure to these workplace factors. For example,
stakeholders have repeatedly told OSHA that employees
often are unaware of either their exposure to or the potential
harmful effect of these physical stresses until signs and/or
symptoms of MSDs appear.

C. Is the proposed rule cost-effective?

All OSHA standards must be cost-effective. Cotton Dust,
452 U.S. 514 n.32. A standard is cost effective if the
protective measures it requires are the least costly of the
available alternatives that achieve the same level of
protection. Id.; see also LOTO II, 37 F.2d at 668.

OSHA has worked to ensure that the proposed rule is cost-
effective. Below are key provisions OSHA has included in
the proposed to contribute to cost-effectiveness. OSHA
requests comment on whether these provisions are
consistent with the cost-effectiveness criterion—maintaining
the same level of protection at reduced cost—and whether
there are additional provisions OSHA could include in the
rule that would contribute to its cost-effectiveness. First,
OSHA is proposing a “‘performance-based” program rule.
OSHA is not proposing to require employers to comply with
a specific set of work requirements, work limits or
equipment requirements. The proposed rule allows
employers to select the most cost-effective controls they
reasonably anticipate would control the MSD hazard.

Second, OSHA is proposing to allow employers to select
from a broad range of types of control to correct problems.
OSHA is proposing to allow employers to use any
combination of engineering, work practice and
administrative measures to control MSD hazards. This
would allow employers to implement inexpensive
administrative controls (e.g., rest breaks) where they are
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effective rather than redesigning workplaces or investing in
new equipment. The only exception to the flexibility in the
controls permitted is that the proposed rule does not permit
employers to use personal protective equipment (PPE) alone
to protect employees from MSD hazards if feasible
engineering, work practice, or administrative controls are
available. PPE may be used to supplement other controls,
however.

Third, OSHA is proposing to delay up-front costs to
employers by the inclusion of the incident trigger.
Employers who have no manufacturing or manual handling
jobs do not have to take any action under the proposed rule
until an MSD is reported. The initial responsibilities of
employers with manufacturing and manual handling jobs
have been limited to the minimum necessary to assure that
employees in these high risks jobs are able to recognize and
report MSDs. Employers with these jobs must establish a
hazard reporting system and provide information about
MSDs to employees. It is only when a covered MSD is
reported that employers who have manufacturing and
manual handling jobs must implement other elements of the
ergonomics program standard such as job hazard analysis.

Fourth, OSHA is proposing a Quick Fix mechanism to
allow employers to fix problem jobs without incurring the
additional costs of setting up the entire ergonomics program.
The Quick Fix provides a process for fixing a problem job
quickly and completely. Employers may use a Quick Fix the
first time a job is identified as a problem job, provided that
the employer (1) puts in Quick Fix controls within 90 days
after the job is identified as a problem job; (2) checks the
Quick Fix controls within 30 days of implementation to
ensure that they have eliminated the hazards, and keeps
records of the Quick Fix process; and (3) provides the hazard
information the proposed rule requires to employees in the
job within 90 days after the job is identified as a problem
job. It is only if the Quick Fix controls do not eliminate MSD
hazards within the Quick Fix deadline or an MSD is
reported in the job within 36 months, that an employer must
set up a full ergonomics program. The rule contains an
exception that allows employers to use a Quick Fix the
second time a covered MSD occurs in a job if the second
MSD is related to work activities or job conditions other than
those that gave rise to the first MSD.

Fifth, OSHA is proposing to permit employers to
discontinue certain aspects of their programs if no MSDs are
reported for 3 years. If no MSDs are reported for 3 years,
employers who have manufacturing and manual handling
jobs must only maintain the following three elements of
their ergonomics program: (1) Management leadership and
employee participation; (2) hazard information and
reporting; and (3) maintenance of implemented controls and
training related to those controls. For other jobs where MSDs
had been previously reported, if no MSDs are reported for
three years, an employer need only maintain existing
controls and training for those jobs.

Sixth, OSHA is proposing to allow employers to use an
incremental abatement process to control hazards. Rather
than requiring all controls to be implemented at once,
employers would be free to first try a control, presumably
a less costly control, that is reasonably anticipated to
eliminate or substantially reduce the hazard. If that control
proves ineffective, the employer would be required to
proceed to other feasible controls until the hazard was
controlled.

Seventh, OSHA is proposing to allow employers to have
up to three years to implement permanent controls. This
would give employers additional time to find the cheapest

controls and/or allow them to purchase off-the-shelf
technology rather than hiring outside experts to develop
specific interventions.

Finally, OSHA is permitting employers to continue with
their existing ergonomics programs, rather than incurring
costs to set up an entire new program, if they can show that:
(1) Their program satisfies the basic obligation paragraph of
each program element and they are in compliance with the
recordkeeping requirements of this standard; (2) they
implemented and evaluated the program before the effective
date of the standard; (3) their evaluation of the program
indicates that it is functioning properly; and (4) if MSDs are
still occurring, they are complying with section 1910.922 of
the proposed rule.

D. Is the proposed rule consistent with the Americans with
Disabilities Act?

During the SBREFA process, some small employer
representatives (SERs) expressed concerns about the
interaction between the proposed rule and the Americans
with Disabilities Act (ADA), 42 U.S.C. 12101 et seq. (1990).
Specifically, they were concerned that the proposed rule
might conflict with the ADA and/or create selective hiring
incentives that could potentially result in discrimination
against qualified individuals with disabilities.

1. Does the proposed ergonomics rule conflict with the
ADA?

The ADA prohibits employers with 15 or more employees
from discriminating against qualified individuals with
disabilities with regard to terms, conditions, and privileges
of employment. 42 U.S.C. 12112(a) and (b); 29 CFR 1630.4;
EEOC Technical Assistance on the Employment Provisions
(Title 1) of the ADA (January 1992) (“ADATAM”). The
prohibition against discrimination applies to all aspects of
employment, including:

« Job application

« Testing

e Evaluations

« Promotion

e Layoff/recall

« Compensation

« Benefits

¢ Hiring

¢ Placement/assignment
e Training

¢ Medical examinations
* Termination

e Leave

When requested, employers must provide reasonable
accommodation to qualified individuals with disabilities for
any of those aspects. 42 U.S.C. 12112 (b)(5)(A); 29 CFR
1630.9. Employers are not required, however, to provide
accommodation that would pose undue hardship. 42 U.S.C.
12102(10); 29 CFR 1630.9.

The proposed ergonomics rule does not conflict with the
ADA. The ADA prohibits discrimination against qualified
persons with disabilities, and nothing in the proposed
ergonomics rule authorizes or requires such discrimination.
The goals of the ADA and the proposed ergonomics rule are
fully compatible, and in many ways similar. The goal of the
ADA is to protect qualified persons with substantially
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limiting impairments from discrimination on the basis of the
impairment so they may fully participate in work:

[IIndividuals with disabilities * * * have been faced with
restrictions and limitations, subjected to a history of purposeful
unequal treatment, and relegated to a position of political
powerlessness in our society, based on characteristics that are
beyond the control of such individuals and resulting from
stereotypic assumptions not truly indicative of the individual ability
of such individuals to participate in, and contribute to, society.

* % %42 U.S.C. 12101(a)(7).

The ADA achieves this goal by prohibiting an employer
from denying employment opportunities or taking actions
that adversely affect a person with a disability who is
currently able to perform the essential functions of the job
without posing a direct threat to the safety or health of the
disabled person or others. 42 U.S.C. 12112(b)(5)(A); 29 CFR
1630.9; ADATAM I-3. The ADA also achieves this goal by
requiring employers to provide reasonable accommodation
(e.g., modifications or adjustments to the job or removal of
barriers) where necessary to enable the disabled person to
perform the job (ADATAM 1-3.5).

The proposed ergonomics rule seeks to prevent material
impairment, which includes less severe impairments than
disabilities covered under the ADA, from occurring in the
first place. In general terms, the proposed rule proposes to
achieve this by requiring employers to fit the job to the
worker, not the worker to the job:

Ergonomics is the science of fitting workplace conditions and job
demands to the capabilities of the working populations. Effective
and successful “fits’” assure high productivity, avoidance of illness
and injury risks, and increased satisfaction among the workforce.
NIOSH, Elements of Ergonomics Programs, p. 2 (1998).

More specifically, the ergonomics rule would achieve this
by requiring employers to implement measures in problem
jobs that eliminate or control the physical work activities
and job conditions that are reasonably likely to cause,
contribute to or aggravate an MSD. Not only will these
control measures prevent the likelihood of OSHA recordable
MSDs from occurring, but also they should make it easier
for persons with more severe impairments to work in those
jobs. This is because the proposed rule would require
employers to eliminate or control hazards that aggravate pre-
existing MSDs.

In many instances the ergonomic solutions to control
problem jobs will be similar or related to the type of action
an employer might take to provide reasonable
accommodation. The following table shows some of the
similarities between types of ergonomic controls and
reasonable accommodation:

Examples of Reasonable Accommodations Under the
ADA and Ergonomic Controls

Examples of Reasonable Accommodations Under the
ADA and Ergonomic Controls—Continued

TYPES OF REASONABLE
ACCOMMODATION

TYPES OF ERGONOMIC
CONTROLS

» Using modified, flexible or
part-time work schedules

Limiting total workday ex-
posure

» Acquiring or modifying
tools, equipment,
workstations

Designing and/or pur-
chasing new tools and
equipment

TYPES OF REASONABLE
ACCOMMODATION

TYPES OF ERGONOMIC
CONTROLS

» Restructuring jobs by re- « Rotating employees
distributing certain non-es- | « Enlarging job (more task
sential job functions variation)

¢ Adding more employees
to job (assembly line)

» Altering how and when es- | « Redesigning job
sential job functions are ¢ Providing rest breaks
performed

« Rearranging workstation
layout

» Reassigning to vacant po- | ¢ Using alternative duty
sition jobs during the recovery
period for employees with
MSDs

¢ Transferring employee to
job with a better fit

ASource: ADATAM [-3.10.

2. Would the proposed ergonomics rule increase existing
selective hiring incentives?

The SERs’ other concern is about whether there would be
increased incentives for employers to use selective hiring
practices against qualified persons with disabilities because
of the proposed ergonomics rule. For the reasons discussed
below, OSHA believes the rule would not create such
incentives. Hiring practices that discriminate against
qualified persons with disabilities are illegal under the ADA,
and the ADA has strong remedies to deter such
discrimination. In addition, to the extent that selective
hiring incentives exist, their existence is not because of the
proposed ergonomics standard. In fact, an effective
ergonomics program and implementation of measures that
control MSD hazards in problem jobs should help to remove
job barriers that may have made it difficult for employers
to hire qualified persons with disabilities, thus reducing
selective hiring incentives.

Under the ADA, it is unlawful for an employer to limit,
segregate or classify a job applicant ““in a way that adversely
impacts his or her employment opportunities or status on
the basis of disability.” 29 CFR 630.5. During the pre-offer
stage of the hiring process, employers are not allowed to ask
applicants questions that are likely to elicit information
about a disability or conduct medical examinations. 42
U.S.C. 12112(d)(2)(A); 29 CFR 1630.13; ADATAM I-5.1. For
example, during the pre-offer stage employers may not ask
applicants about existing disabilities, prior job-related
injuries, hospitalizations, prescription medications,
absenteeism record or workers’ compensation history.
ADATAM I-5.5; Pre-employment Disability-Related
Questions and Medical Examinations, EEOC Notice 915.002
(Oct. 10, 1995). Thus, employers are unlikely even to know
that an applicant has a disability (unless the condition is
apparent). The purpose of this prohibition is to ensure that
persons with disabilities, like other job applicants, are
evaluated on their ability to perform the essential functions
of the job:

This prohibition is necessary to assure that qualified candidates
are not screened out because of their disability before their actual
ability to do a job is evaluated. ADATAM |-5.5

At the pre-offer stage, employers may ask applicants about
their ability to perform specific functions of the job. 42
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U.S.C. 12112(d)(2)(B). They may also may establish job
qualifications or hiring criteria (e.g., education, skills, work
experience, physical abilities necessary for job performance
and health or safety), provided they are uniformly applied
to all applicants. ADATAM I-4.1. The ADA does not require
employers to hire persons with disabilities who are not
capable of performing the essential functions of the job (even
with reasonable accommodation). In addition, the ADA does
not require employers to lower existing production
standards applicable to quality or quantity of work for a
given job, provided that these standards are uniformly
applied to all applicants and employees in the job.
ADATAM |-4.2.

Where hiring criteria tend to screen out individuals based
on their disability, the ADA requires that the criteria be both
job-related and consistent with business necessity. 42 U.S.C.
12112(b)(6), 42 U.S.C. 12113(a); 29 CFR 1630.10. A job
qualification or hiring test meets these criteria only where
it is a legitimate measurement of the qualifications or
requirements of a specific job, not range or general class of
jobs (ADATAM 1-4.1-4.1), and only where it relates to the
essential functions of the job. 29 CFR 1630.2; ADATAM I—
4.3. For example, a hiring test that requires applicants for
any manual handling job to safely lift objects weighing 50
pounds would be prohibited if the specific manual handling
job only involved lifting objects weighing half that amount
or if manual handling was only an incidental or minor part
of the job.

Employers who violate these requirements are subject to
hefty remedies under the ADA, including compensatory and
punitive damages. Damages may include compensation for
actual monetary loss, future monetary loss, mental aguish,
and inconvenience. Compensatory and punitive damages
may be awarded for future monetary loss and emotional
injury; with total damages ranging as high as $50,000 to
$300,000 based on size of the establishment. These
remedies, among others, appear to provide adequate and
appropriate deterrence regarding discriminatory selective
hiring practices. See also, Goodman v. Boeing (Under a State
law prohibiting discrimination against disabled workers,
employee was awarded $1.6 million for the employer’s
failure to provide reasonable accommodation).

The ADA recognizes employers’ obligations to comply
with other Federal laws or regulations, such as safety and
health laws, as a defense to a claim of discrimination.
However, this defense is available only where the
discriminatory action is specifically required by the other
Federal law. OSHA stresses that there is nothing in the
proposed ergonomics standard that would “‘require”
employers to act in violation of any of the hiring process
requirements of the ADA, or would authorize employers to
establish discriminatory selective hiring practices. The
proposed ergonomics standard does not contain hiring
requirements. It does not require employers to establish job
selection standards (e.g., safety and health qualifications).
Conversely, it does not prohibit employers from continuing
to comply with the hiring process requirements of the ADA.

If selective hiring incentives exist, they are not because
of an ergonomics standard. Such incentives are largely the
result of other concerns, such as perceptions that disabled
persons may not be able to perform the job, may be more
likely to suffer workplace injuries, or may request or require
expensive accommodations. Under the ADA, discriminatory
action on the basis of such perceptions is illegal. The
proposed ergonomics rule should not increase these
concerns and may help reduce them. The purpose and focus
of the proposed standard is to require employers to fix jobs

that are posing a significant risk of material harm to workers.
OSHA is proposing that employers may use any
combination of engineering, work practice or administrative
controls to fix the job. Adopting selective hiring practices
that exclude disabled workers, however, is not a permissible
control measure since it does nothing to reduce the MSD
hazards in the job. Therefore, employers could not
demonstrate they are in compliance with the ergonomics
standard because they have implemented selective hiring
practices to control the problem.

Nevertheless, several SERs were convinced that the
standard would increase incentives for employers to hire
employees selectively. According to these commenters, the
standard would do this because it would put employers who
hire workers with less than optimal physical capabilities at
a disadvantage because such workers are more likely than
stronger workers to experience a covered MSD. Employers
who believe that they will be able to identify especially
“strong” persons do not understand that MSDs are
cumulative hazards that cause tissue damage over time, and
that this tissue damage is generally not apparent until the
damage has progressed to the point of clinical injury. These
employers are thus unaware that selective hiring practices
are generally illegal and are also unlikely to be effective.
OSHA believes that the increased awareness of these facts
engendered by the standard will over time change these
perceptions.

The proposed rule should reduce selective hiring
incentives because once MSD hazards are controlled the job
should not pose a risk of harm to any qualified person,
including those with disabilities. The successful control of
problem jobs, therefore, should make it easier for employers
to hire disabled workers. Moreover, it should reduce the risk
that employers will screen out disabled persons based safety
and health concerns. Under the ADA, the employer may
require, in a job qualification standard that is uniformly
applied to all applicants, that an applicant not pose a direct
threat to the health or safety to himself or others. 42 U.S.C.
12113(b). Employer action based on this justification is a
recognized defense to a claim of discrimination. 29 CFR
1630.15. However, the employer’s action is only justified if
this type of qualification standard meets very specific and
stringent requirements under the ADA. (29 CFR 1630.2(r);
ADATAM |-4.5). The employer must show, based on
objective medical or other objective factual evidence, that
employment of the particular applicant poses a current and
specific significant risk of substantial harm to the health or
safety of himself or others which cannot be eliminated or
reduced through reasonable accommodation. (29 CFR
1630.2(r). ADATAM [|-4.5).

Requiring employers to control problem jobs so that it is
no longer reasonably likely that an MSD will occur should
reduce employers’ concerns about disabled persons
presenting a direct threat to safety or health. As such, it
should reduce the possibility that employers will rely on the
direct threat justification and make it less likely for
employers to be able to meet the stringent requirements of
that provision.

XII. Federalism

OSHA has reviewed the proposed program rule in
accordance with the Executive Order on Federalism
(Executive Order 12612, 52 FR 41685, October 30, 1987).
This Order requires that agencies, to the extent possible,
refrain from limiting state policy options, consult with
States prior to taking any actions that would restrict state
policy options, and take such actions only when there is
clear constitutional authority and the presence of a problem
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of national scope. The Order provides for preemption of
State law only if there is a clear Congressional intent for the
agency to do so. Any such preemption is to be limited to
the extent possible.

Section 18 of the Occupational Safety and Health Act
(OSH Act) expresses Congress’ clear intent to preempt State
laws with respect to which Federal OSHA has promulgated
occupational safety or health standards. Under the OSH Act
a State can avoid preemption only if it submits, and obtains
Federal approval of, a plan for the development of such
standards and their enforcement. Occupational safety and
health standards developed by such State Plan States must,
among other things, be at least as effective as the Federal
standards in providing safe and healthful employment and
places of employment.

Since many work-related MSDs are reported every year in
every State and since MSD hazards are present in
workplaces in every state of the Union, the risk of work-
related MSD disorders is a national problem.

The Federally proposed ergonomics program standard is
drafted so that employees in every State would be protected
by the standard. To the extent that there are any State or
regional peculiarities, States with occupational safety and
health plans approved under section 18 of the OSH Act
would be able to develop their own comparable State
standards to deal with any special problems.

In short, there is a clear national problem related to
occupational safety and health for employees exposed to
MSD hazards in the workplace. Any rule pertaining to
ergonomics developed by States that have elected to
participate under Section 18 of the OSH Act would not be
preempted by this proposed regulation if the State rule is
determined by Federal OSHA to be ““at least as effective”
as the Federal rule.

State comments are invited on this proposal and will be
fully considered prior to promulgation of a final rule. OSHA
has involved representatives of State and local governments
in the development of this proposed rule. Several
representatives of State and local governments participated
in the extensive stakeholders meetings that were held to
assist OSHA in developing this proposal.

XIl1I. State Plans States

The 23 states and 2 territories which operate their own
Federally-approved occupational safety and health plans
must adopt a comparable standard within six months of the
publication date of a final standard. These States include:
Alaska, Arizona, California, Connecticut (for State and local
government employees only), Hawaii, Indiana, lowa,
Kentucky, Maryland, Michigan, Minnesota, Nevada, New
Mexico, New York (for State and local government
employees only), North Carolina, Oregon, Puerto Rico, South
Carolina, Tennessee, Utah, Vermont, Virginia, Virgin
Islands, Washington, Wyoming. Until such time as a state
or territorial standard is promulgated, Federal OSHA will
provide interim enforcement assistance, as appropriate.

XIV. Issues on Which OSHA Seeks Comment

OSHA seeks comment and information from interested
parties on all issues raised by the proposed ergonomics
program rule. Comments that provide data and information
to support the position taken by the commenter are
particularly valuable to the Agency, because they permit
OSHA to evaluate the point of view of the commenter.
Comments in response to these issues, and any other that
commenters care to raise, should be submitted to the Agency
in accordance with the informations in the DATES and

ADDRESSES sections of this preamble. The issues below are
grouped according to the major topics identified in the
headings.

A. Scope

1. OSHA requests information and comment on the jobs
(manual handling and manufacturing jobs) that the Agency
has decided to cover in the first phase of its ergonomics
rulemaking. Are these jobs the right ones on which to focus
coverage of the standard ? Are there other equally or more
hazardous jobs that OSHA should include in the Scope? If
so, what are these jobs and why should they be included?
Conversely, are there jobs that OSHA should exclude from
the Scope? If so, why? Please provide as much data and
information as you have to support your answer.

2. OSHA requests information and comment on the
definitions of manufacturing and manual handling jobs used
in the proposed standard. Are these definitions clear? Could
they be improved upon? If so, how? Are the examples OSHA
provides of jobs that typically would be classified as manual
handling or manufacturing jobs appropriate? Should others
be added? Are there jobs that OSHA has identified as not
typically constituting manual handling or manufacturing
jobs that should be classified as manual handling or
manufacturing jobs? If so, why? Should OSHA'’s definitions
include more specification? For example, should the manual
handling definition specify the total amount of weight an
employee can lift in a day without having the job identified
as a manual handling job? Should OSHA attempt to specify
how many hours an employee must work at a manufacturing
job in a day before the job is identified as a manufacturing
job? Should the definition of manual handling be based on
gquantitative methods such as the NIOSH Lifting Equation?

3. OSHA requests information and comment on defining
the term “covered MSD” as an ““OSHA recordable MSD” that
additionally meets the standard’s screening criteria. Are
there alternative definitions of the term covered MSD that
would be as protective as the proposed definition? Do the
screening criteria in the standard serve the purpose for
which they were intended, i.e., do they permit employers
to rule out some MSDs that are OSHA-recordable MSDs but
that are not a type of MSD that could reasonably be related
to the physical work activities and conditions of the
employee’s job? What other screening criteria might be
useful? Please provide examples of MSDs, based on your
experience, that are OSHA-recordable MSDs that you believe
would be screened out by the standard’s screening criteria.
In your experience, what proportion of all recordable MSDs
might be screened out by these criteria? Please provide any
data you have to support the benefits of including the
screening criteria in the rule.

4. OSHA requests information and comment on whether
the terms, “‘core element’” and ‘‘significant amount,” which
are used in the definitions of manual handling and
manufacturing jobs, are clear? If not, are there other terms
OSHA could use that would capture OSHA’s meaning? If so,
what are they, and how should they be defined?

5. OSHA requests comments and information about
whether agriculture, construction and maritime operations
should be included in this first phase of ergonomics
rulemaking. Should all of these operations be covered in a
second phase, or should OSHA propose the next phase of
an ergonomics standard only for one of these industries? If
so, which one or ones should be included, and what
evidence is there they should be either included or
excluded? In addition, should the first phase of this
rulemaking cover some operations, such as manual



66062

Federal Register/Vol. 64, No. 225/ Tuesday, November 23, 1999/Proposed Rules

handling, wherever they occur, including in construction
and marine operations?

B. Use of Covered MSD as a Trigger to Implement the Full
Program

1. All of OSHA's health standards require employers to
conduct exposure assessments to identify the most highly
exposed employees and to determine where engineering and
work practice controls must be implemented to control
exposures. In contrast, the proposed ergonomics program
standard uses an MSD incident trigger to initiate job hazard
analysis and implementation of exposure controls. OSHA is
aware that many employers who have ergonomics programs
take a more proactive approach to identify and fix hazardous
jobs before injuries occur. What approaches are used to
identify hazardous jobs under a proactive program? What
criteria are used to identify hazardous jobs? What tools or
guidelines are available to employers who wish to identify
hazardous jobs before any injuries take place, and what level
of expertise is required to use these tools? Are there methods
and guidelines available that would enable employers
(particularly those in small businesses) to identify hazardous
jobs without the need for specialized equipment or
expertise? If so, how has it been proven that such methods
are reliable and cost-effective?

2. OSHA solicits comment on the use of one MSD as a
trigger for fixing jobs and/or implementing a full program.
Many commenters expressed interest in alternative triggers
such as two MSDs in the same job over various time periods,
one lost workday MSD, or persistent signs of MSDs. Others
expressed interest in a proactive approach that did not wait
until an MSD occurred. OSHA welcomes comment on these
and other alternatives. The Initial Regulatory Flexibility
Analysis, in section VIII. H., provides a discussion of the
pros and cons and the costs and projected benefits of several
possible trigger alternatives.

C. Grandfather Clause

1. The Agency seeks comment on whether allowing
employers with effective programs that have the core
elements of the proposed program to ‘““grandfather’ their
programs in is protective of workers and useful to
employers. Is this provision necessary, or is the proposed
standard so performance based and flexible that employers
would not have to revamp their existing programs to
accommodate the ergonomics program standard? Please
provide data and examples to support your responses. If the
grandfather clause is useful, are there changes that should
be made to it to make it more useful? Does it need to be
strengthened in any way to ensure employee protection? Are
there ways of measuring the effectiveness of ergonomics
programs that are reliable and easily implemented for the
purpose of determining whether an employer’s existing
program is effective? If so, could such a measure be the
principal means of determining whether a program is
eligible for being grandfathered?

D. Quick Fix Option

1. OSHA would like comments on the usefulness of the
Quick Fix option. Is it adequately protective of employee
health? If so, why? If not, why not? Is it useful for
employers? Will it permit them to eliminate MSD hazards
and save time and money while still protecting their
employees? How often do you think employers should be
permitted to avail themselves of this option in a particular
job? Are there particular types of jobs to which Quick Fixes
are readily applicable and others to which they would not
be applicable? If so, what are they? In addition, OSHA

would like comments on the time frames provided in the
proposed rule’s Quick Fix provision.

E. Hazard Information and Reporting

1. OSHA welcomes comments on the adequacy and
appropriateness of the proposed standard’s requirements for
reporting systems. Will the approach used in the standard
encourage the early reporting of MSDs? Are there ways that
these provisions should be strengthened? For example,
should the standard require employers to survey their
employees to identify the early signs and symptoms of
MSDs? Please provide any data you have on the
effectiveness of various employee reporting systems.

F. Job Hazard Analysis and Control

1. OSHA is requesting information on the usefulness of
checklists to help small businesses conduct job hazard
analyses. Specifically, should OSHA require that employers,
or small employers, use these checklists? Should OSHA
merely provide checklists as compliance assistance
materials at the time of the final rule?

2. OSHA is seeking comments and information on the
appropriateness of the risk factors, physical work activities,
and job conditions it has identified in this section of the
standard. Are there other risk factors that should be
included? What assistance could OSHA provide employers
to assist them in identifying the risk factors in problem jobs
that need to be controlled to prevent recurrences of MSDs?

Is the table found in § 1910.918 useful in assisting employers
conducting a job hazard analysis?

3. How can OSHA best assist employers to select the
appropriate controls to address various kinds or
combinations of risk factors? Would including a list of the
most commonly used controls to address various ergonomic
problems (unassisted manual handling, use of excessive
force, repetitive keying) be useful? If so, what are good
sources of such lists? Please be as specific as possible in
your answers.

4. Are the definitions used in the proposed standard for
“engineering controls,” “administrative controls,” and
“personal protective equipment’ sufficient? Is it clear from
these definitions what kinds of equipment and procedures
fall into each category of control? Are there any data on the
effectiveness of back braces or back belts that would support
defining these devices as personal protective equipment? Is
the hierarchy of controls clear? Are there any controls that
would be defined as personal protective equipment that
would be as effective as engineering, administrative, or work
practice controls? If so, please submit data supporting the
effectiveness of this personal protective equipment.

5. Are the compliance endpoints described in the
proposed standard clear and understandable? Are there
other ways to define when an employer should be
considered to have eliminated or substantially reduced MSD
hazards? OSHA believes that many employers use an
incremental approach to implementing ergonomic fixes,
such as that laid out in the proposed standard. Is the
approach taken in the standard reasonable and effective? Are
there other approaches that could be taken by employers?

6. Computer vision syndrome (CVS), defined as a complex
of eye and vision problems that are experienced during and
related to computer use, is a repetitive strain disorder that
appears to be growing rapidly, with some studies estimating
that 90 percent of the 70 million U.S. workers using
computers for more than 3 hours per day experience it in
some form. What work practices or controls can employers
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use to prevent or reduce the occurrence of CVS? Are studies
of the effectiveness of these approaches available?

7. What OSHA compliance assistance materials would be
helpful to employers? To employees?

G. MSD Management

1. OSHA would like comments and information on the
essential components of an effective MSD management
process that OSHA should include as part of the standard.
Specifically, should OSHA specify when and under what
conditions employers should be required to send employees
with MSDs to a health care professional?

2. What studies are available on the percentage of work-
related MSDs that recur among employees whose jobs have
been controlled? Do the percentages of recurrence differ for
different kinds of MSDs?

3. OSHA solicits data on the frequency with which
persistent symptoms (i.e., those lasting for 7 days or longer)
progress to recordable MSD if (1) the symptoms are treated
early; or (2) they are not treated early.

4. OSHA solicits comment on employers’ experiences in
encouraging the early reporting of signs and symptoms.
Which approaches have worked and which have not proven
useful?

5. The medical management section of the proposed
standard requires an employer to make available medical
care whenever an employee has a covered MSD. The
employer is required to provide prompt access to a health
care professional for effective evaluation, management, and
follow up. The standard defines a health care professional
as a physician or other licensed health care provider whose
legally permitted scope of practice (e.g., license, registration,
or certification) allows them to provide some or all of the
activities described in the MSD management requirements
of the standard. This language permits states to determine
the appropriate scope of practice for health care
professionals providing the medical management services.
Similar language has been incorporaated in all of OSHA's
health standards promulgated since 1990 and reflects a
growing societal trend to reduce medical costs and improve
access to health care. Is it appropriate for OSHA to recognize
or promote the role of the non-physician provider with
respect to the ergonomics standard? What are the advantages
and disadvantages to both employers and employees in
using any health care professional with respect to MSDs?
Are state scope of practice laws sufficient to ensure that
medical management is of sufficient quality to protect the
health of employees, and to what extent do these laws create
a potential for disparity in treatment between states? Should
OSHA more clearly define the competencies necessary for
a health care professional with respect to the medical
management of MSDs?

6. OSHA welcomes comments on the standard’s work
restriction provision (WRP). For example, should WRP be
provided for a longer period than the 6 months proposed?
Is the 6 month period too long? Should WRP cover a much
shorter time period such as 3 days or 7 days? What
percentage of earnings should WRP cover? Should WRP be
expressed as a percentage of earnings or of take-home pay?
Are there other methods that might achieve the goals of
WRP, i.e., the complete and early reporting of MSDs by
employees?

H. When must my program be in place? (Compliance
deadlines)

1. MSD management is to be provided as soon as possible
or within 5 days, whichever comes first. OSHA would like

comments and information on the adequacy and
appropriateness of this time period. For example, is it short
enough to ensure that employee MSDs are addressed so that
they will not progress further?

2. OSHA requests comment on the appropriateness of the
proposed start up times contained in §1910.942 for
implementing the various elements of the ergonomics
standard.

I. Program Approach

1. OSHA has used a program approach to develop the
proposed ergonomics standard. Should this standard be
program-based? Should the program elements be spelled out
in more detail? Are other elements necessary to ensure that
the ergonomics program protects workers? How should the
program address management leadership and employee
participation?

2. OSHA requests data and additional case studies
describing the effect of ergonomics programs on MSD rates,
lost-work time, productivity, and medical and worker’s
compensation costs.

J. Economic Impact Analysis

OSHA solicits comment on the following aspects of the
economic analysis and requests any additional relevant
information, suggestions, or data:

1. The methodologies for estimating costs and benefits.
These methodologies are described in detail in the
Preliminary Economic Analysis. The basic unit cost
estimates are provided in a summary table in the Initial
Regulatory Flexibility Analysis (Section VIII. H.)

2. Data or information on the indirect costs and benefits
of the proposed standard. OSHA estimated costs and
benefits assuming that industry remains as it is today. OSHA
welcomes comment on ways the proposed standard may
alter the economy that could lead either to changes in the
costs or benefits or to the standard’s indirect benefits and
costs.

3. Data on the economic impacts of the proposed standard.
OSHA summarizes the economic impacts of the Standard in
Section VIII of this preamble, and describes them in greater
detail in Chapter VIII of the Preliminary Economic Impact
Analysis. OSHA welcomes comment on all aspects of its
estimates of the economic impacts of the standard.

4. Data on the control costs associated with the job hazard
analysis and control provisions of the standard. The control
costs associated with these activities and the methodologies
for deriving them are documented in detail in the
Preliminary Economic Analysis. These cost estimates rely
primarily on the judgments of ergonomists with experience
in implementing ergonomics programs in a variety of
settings. For the purposes of establishing technological
feasibility and capturing the productivity effects of
ergonomic job interventions, OSHA developed or took from
the literature a set of 170 scenarios representing actual
workplace jobs and appropriate controls under the proposed
standard. Although the scenarios were not used to develop
the costs of the job controls for the cost analysis, the scenario
costs are consistent with the cost estimates for higher-tech
interventions reflected in the cost analysis. If these costs are
demonstrated to be under- or overestimated, OSHA will
review the basis of its estimates of the costs of job controls.
OSHA welcomes comment on these scenarios, and seeks
additional scenarios representing specific examples of
problem jobs, with or without actual job controls or cost and
effectiveness information.
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5. Data on the use and effectiveness of specific ergonomic
controls. OSHA estimates, based on epidemiological data
and examples of program interventions, that ergonomic
controls can reduce MSD rates by 50%. OSHA welcomes
comment on this estimate (described in greater detail in the
Preliminary Risk Assessment of the Preamble and Chapter
IV of the Preliminary Economic Analysis) . OSHA also
welcomes examples of the effectiveness of particular
programs and particular types of controls.

6. Data on the productivity impacts of specific ergonomic
controls. OSHA'’s economic analysis attempts to capture
these productivity gains by applying reported improvements
occurring in a particular job to other jobs involving the same
work activities. OSHA estimated that productivity impacts
reduce the gross costs of ergonomic job controls by
approximately one third. OSHA welcomes comment on this
estimate, the job intervention scenarios on which it is based
(presented in the Appendix to Chapter IlI of the Preliminary
Economic Analysis), and data on the experience concerning
productivity effects of ergonomic job interventions. Are
there better ways of reflecting ergonomically generated
productivity gains? For example, would applying a generic
productivity factor across the board be a reasonable
approach? If so, what should that factor be and what data
are available to support it?

7. Data on the effectiveness of ergonomics programs.
Please describe the program and the types and percentages
of MSDs it has prevented. Are there any particular types of
MSDs that ergonomics programs have been more or less
effective at preventing, such as particularly severe MSDs or
MSDs of certain types, such as low back pain?

8. Data on changes in the reporting of MSDs resulting from
implementing ergonomics programs. (There are anecdotal
data suggesting that MSD reporting may increase as a result
of implementing the employee participation and hazard
information aspects of ergonomics programs.) OSHA is
particularly interested in quantitative data on the actual
experience of employers concerning any increases in MSD
reporting, the severity of the MSDs reported, and the length
of time any change in the rate of reporting lasted.

9. Data on the annual incidence of lost workday MSDs and
non-lost workday MSDs. OSHA particularly welcomes data
on the ratio of the total number of MSDs to the total number
of MSDs involving days away from work. (These data are
not collected by BLS.) OSHA has preliminarily estimated the
total number of MSDs using BLS data for all injuries and
illnesses (not for MSDs specifically) on the total number of
injuries and illnesses involving days away from work and
the total number of injuries and illnesses.

10. Data on what percentage of all MSDs would pass the
screening criteria of the standard and be considered by the
standard to be covered MSDs, thus requiring the jobs in
which the covered MSD occurred to be fixed and/or the
implementation of a full program. OSHA has preliminarily
assumed that all MSDs occurring in jobs that have not yet
been fixed will be covered MSDs. Is this a reasonable
assumption? If so, why? If not, why not?

11. Data on the nature and costs associated with MSDs
that are recorded in the OSHA log but are not workers’
compensation claims. OSHA has preliminarily estimated
that 30% of all lost workday injuries and illnesses recorded
on OSHA logs (OSHA recordables) do not result in accepted
workers’ compensation claims and that the recordables that
do not become accepted workers’ compensation claims have
the same severity and durations as those injuries and

illnesses that are accepted as workers’ compensation claims.
Is this a reasonable assumption? If so, why? If not, why not?

12. Data or studies on the overreporting or underreporting
of MSDs. Many employers fear that the proposed standard
could increase the reporting of MSDs, and even perhaps
increase the fraudulent reporting of MSDs. Many studies
(see the Preliminary Risk Assessment of the Preamble) have
shown that many work-related MSDs are not reported either
on the OSHA 200 log or filed as workers’ compensation
claims. OSHA welcomes comment on all aspects of both the
current rate of reporting of work-related MSDs to employers
and the possible impacts of the proposed standard in
increasing or reducing the reporting of work-related MSDs.

13. Comments or data on the time it will take employers
to implement the various provisions of the standard.
OSHA'’s estimates are in the Initial Regulatory Flexibility
Analysis, Section VIII. H).

14. Comments on the proportion of all covered MSDs that
will lead to job analyses requiring an outside consultant.
OSHA has estimated that 15 percent of all covered MSDs
will lead to job analyses requiring an outside consultant.

15. Comments on the estimates of manufacturing and
manual handling jobs and on the estimates of the number
of workers in each job. Industry by industry estimates are
present in Chapter Il of the Preliminary Economic Impact
Analysis.

16. Comments on OSHA'’s methodology for estimating the
effect of using multiple MSD triggers to determine coverage
by the full ergonomics program. OSHA’s methodology
assumed that all establishments in an industry without
ergonomics programs would have the same risks.

17. In Chapter | of the Preliminary Economic Impact
Analysis, OSHA lists ergonomics regulations issued by
many countries around the world, as well as several
guidelines on ergonomics practices issued by national and
international organizations. Are there other standards or
guidelines that should be added to this list?

18. Comments on the cost-effectiveness of the proposed
standard. Is the standard cost effective or are there changes
that could be made that would accomplish the goals of the
standard at a lower cost?

XV. Public Participation—Notice of Hearing
A. Written Comments

Interested persons are invited to submit written data,
views and arguments concerning the proposed standard.
Responses to the questions and issues raised by OSHA at
various places in the proposal are particularly encouraged.
These comments, including materials such as studies or
journal articles, must be postmarked by February 1, 2000.
Written submissions must clearly identify:

* The provisions of the proposal that are being addressed,
« The position taken with respect to each issue, and
¢ The basis for that position.

Mail: Comments must be submitted in duplicate to: OSHA
Docket Office, Docket No. S—777, U.S. Department of Labor,
200 Constitution Avenue, N.W., Room N-2625, Washington,
DC 20210, (202) 693-2350.

Facsimile: Comments limited to 10 pages or less may be
transmitted by facsimile to (202)-693-1648 by February 1,
2000.

Electronic: Written comments may also be submitted
electronically through the OSHA Homepage at
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www.osha.gov. Electronic comments must be transmitted by
February 1, 2000. Please note that you may not attach
materials such as studies or journal articles. If you wish to
include such materials, you must submit them separately in
duplicate to the OSHA Docket Office at the address above.
When submitting such materials to the OSHA Docket Office,
you must clearly identify your electronic comments by
name, date, and subject, so that we can attach them to your
electronic comments.

All written comments, along with supporting data and
references, received within the specified comment period
will be made a part of the record and will be available for
public inspection and copying at the above Docket Office
address. All timely written submissions will be made a part
of the record of the proceeding.

B. Notice of Hearings

Pursuant to section 6(b)(3) of the Act, an opportunity to
submit oral testimony concerning the issues raised by the
proposed standard, including economic and environmental
impacts, will be provided at informal public hearings
scheduled to begin at 9:30 a.m., February 22, 2000, in the
auditorium of the Frances Perkins Building, U.S.
Department of Labor, 200 Constitution Avenue, N.W.,
Washington, DC 20210.

Regional hearings will also be held in March 21-31, 2000,
in Portland, OR, and April 11-21, 2000, in Chicago, IL.
Actual times and addresses for the location of the regional
hearings will be announced in a later Federal Register
notice.

C. Notice of Intention To Appear at the Hearings

Persons desiring to participate at the informal public
hearing must file a notice of intention to appear by January
18, 2000. The notices of intention to appear must contain
the following information:

1. The name, address, and telephone number of each
person to appear;

2. The capacity in which each person will appear;

3. The approximate amount of time required for the
presentation;

4. The specific issues that will be addressed,;

5. A brief statement of the position that will be taken with
respect to each issue;

6. Whether the party intends to submit documentary
evidence and, if so, a brief summary of that evidence; and

7. The hearing at which the party wishes to testify.

Mail: The notice of intention to appear may be sent to:
Ms. Veneta Chatmon, OSHA Office of Public Affairs, Docket
No. S-777, U.S. Department of Labor, 200 Constitution
Avenue, N.W., Room N-3649, Washington, DC 20210, (202)
693-21109.

Facsimile: A notice of intention to appear also may be
transmitted by facsimile to (202) 693-1634, by January 24,
2000.

Electronic: A notice of intention to appear may be
submitted electronically through the OSHA Homepage at
www.osha.gov by January 24, 2000. Notices of intention to
appear will be available for inspection and copying at the
OSHA Docket Office at the address above.

D. Filing of Hearing Testimony and Documentary Evidence
Before the Hearing

Any party requesting more than 10 minutes for
presentation at the informal public hearing, or who intends

to submit documentary evidence at the hearing, must
provide the complete text of the testimony, and
documentary evidence to Ms. Veneta Chatmon, at the
address above. These materials must be postmarked by
February 1, 2000. Testimony and documentary evidence
must be submitted either in quadruplicate, or 1 original
(hardcopy) and 1 disk (3%2) in WP 5.1, 6.1, 8.0 or ASCII.
Any information not contained on disk, e.g., studies,
articles, etc., must be submitted in quadruplicate to Ms.
Veneta Chatmon. One copy of the testimony and supporting
documentary evidence must be suitable for copying and
must not be stapled. Notices of intention to appear, hearing
testimony and documentary evidence will be available for
inspection and copying at the OSHA Docket Office.

Each submission will be reviewed in light of the amount
of time requested in the notice of intention to appear. In
instances where the information contained in the
submission does not justify the amount of time requested,

a more appropriate amount of time will be allocated and the
participant will be notified of that fact prior to the informal
hearing.

Any party who has not substantially complied with this
requirement may be limited to a 10-minute presentation, and
be requested to return for questioning at a later time. Any
party who has not filed a Notice of Intention to Appear may
be allowed to testify, as time permits, at the discretion of
the Administrative Law Judge.

OSHA emphasizes that the hearing is open to the public,
and that interested persons are welcome to attend. However,
only persons who have filed proper Notices of Intention to
Appear at the hearing will be entitled to ask questions and
otherwise participate fully in the proceedings.

E. Conduct and Nature of the Informal Public Hearing

The hearings will commence at 9:30 a.m. on the first day.
At that time, any procedural matters relating to the
proceeding will be resolved. The hearings will reconvene on
subsequent days at 8:30 a.m.

The nature of an informal rulemaking hearing is
established in the legislative history of section 6 of the OSH
Act and is reflected by OSHA's rules of procedure for
hearings (29 CFR 1911.15(a)). Although the presiding officer
is an Administrative Law Judge and questioning by
interested persons is allowed on crucial issues, the
proceeding is informal and legislative in type. The Agency’s
intent, in essence, is to provide interested persons with an
opportunity to make effective oral presentations that can be
carried out expeditiously in the absence of procedural
restraints or rigid procedures that might unduly impede or
protract the rulemaking process.

Additionally, since the hearing is primarily for
information gathering and clarification, it is an informal
administrative proceeding rather than adjudicative one; the
technical rules of evidence, for example, do not apply. The
regulations that govern hearings and the pre-hearing
guidelines to be issued for this hearing will ensure fairness
and due process and also facilitate the development of a
clear, accurate and complete record. Those rules and
guidelines will be interpreted in a manner that furthers that
development. Thus, questions of relevance, procedure and
participation generally will be decided so as to favor
development of the record.

The hearing will be conducted in accordance with 29 CFR
part 1911. It should be noted that § 1911.4 specifies that the
Assistant Secretary may upon reasonable notice issue
alternative procedures to expedite proceedings or for other
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good cause. The hearing will be presided over by an
Administrative Law Judge who makes no decision or
recommendation on the merits of OSHA'’s proposal. The
responsibility of the Administrative Law Judge is to ensure
that the hearing proceeds at a reasonable pace and in an
orderly manner. The Administrative Law Judge, therefore,
will have all the powers necessary and appropriate to
conduct a full and fair informal hearing as provided in 29
CFR part 1911, including the powers:

1. To regulate the course of the proceedings;

2. To dispose of procedural requests, objections and
comparable matters;

3. To confine the presentations to the matters pertinent to
the issues raised;

4. To regulate the conduct of those present at the hearing
by appropriate means;

5. In the Judge’s discretion, to question and permit the
questioning of any witnesses and to limit the time for
guestioning; and

6. In the Judge’s discretion, to keep the record open for
a reasonable, stated time (known as the post-hearing
comment period) to receive written information and
additional data, views and arguments from any person who
has participated in the oral proceedings.

OSHA recognizes that there may be interested persons or
organizations who, through their knowledge of the subject
matter or their experience in the field, would wish to
endorse or support the whole proposal or certain provisions
of the proposal. OSHA welcomes such supportive
comments, including any pertinent data and cost
information which may be available, in order that the record
of this rulemaking will present a balanced picture of public
response on the issues involved.

At the close of the hearing, the Administrative Law Judge
will set a post-hearing comment period for those persons
participating in the hearing. The first part of that period will
be for the submission of additional data and information to
OSHA. The second part will be for the submission of briefs,
arguments and summations. Only those persons who have
submitted a proper Notice of Intention to Appear at the
hearing will be entitled to participate in the posthearing
comment period.

F. Certification of Record and Final Determination After the
Informal Public Hearing

Following the close of the hearing and post-hearing
comment period, the presiding Administrative Law Judge
will certify the record to the Assistant Secretary of Labor for
Occupational Safety and Health. The Administrative Law
Judge does not make or recommend any decisions as to the
content of the final standard.

The proposed standard will be reviewed in light of all oral
and written submissions received as part of the record, and
a permanent Ergonomics Program Standard will be issued,
based upon the entire record in the proceeding, including
the written comments and data received from the public.

XVI1. OMB Review under the Paperwork Reduction Act of
1995

This proposed ergonomics program standard contains
collections of information that are subject to review by the
Office of Management and Budget (OMB) under the
Paperwork Reduction Act of 1995 (PRA’95), 44 U.S.C. 3501
et seq. and its regulation at 5 CFR part 1320. PRA’95 defines
collection of information to mean, *‘the obtaining, causing

to be obtained, soliciting, or requiring the disclosure to third
parties or the public of facts or opinions by or for an agency
regardless of form or format.” [44 U.S.C. 3502(3) (A)].

The title, description of the need for and proposed use of
the information, summary of the collections of information,
description of the respondents, and frequency of response
of the information collection are described below with an
estimate of the annual cost and reporting burden as required
by §1320.5(a)(1)(iv) and § 1320.8(d)(2). Reporting burden
includes the time for reviewing instructions, gathering and
maintaining the data needed, and completing and reviewing
the collection of information.

OSHA invites comments on whether the proposed
collection of information:

(1) Ensures that the collection of information is necessary
for the proper performance of the functions of the agency,
including whether the information will have practical
utility;

(2) Estimates the projected burden accurately, including
the validity of methodology and assumptions used;

(3) Enhances the quality, utility, and clarity of the
information to be collected; and

(4) Minimizes the burden of the collection of information
on those who are to respond, including through the use of
appropriate automated, electronic, mechanical, or other
technological collection techniques or other forms of
information technology, e.g., permitting electronic
submissions of responses.

Title: The ergonomics program standard Subpart Y, 29
CFR 1910.900 through 1910.945.

Description: The proposed ergonomics program standard
is an occupational safety and health standard that will
address the significant risk of work-related musculoskeletal
disorders (MSDs) confronting employees in various jobs in
general industry workplaces. The standard’s information
collection requirements are essential components that will
assist both employers and their employees in identifying
MSDs as well as identifying means to take to reduce or
eliminate MSDs. OSHA compliance officers will use some
of the information in their enforcement of the standard.

Summary of the Collections of Information: The
collections of information contained in the standard are for
establishing and evaluating an ergonomics program, and for
developing and maintaining records associated with the
ergonomic program standard. The following ergonomics
program elements contain collections of information:

1. Management Leadership and Employee Participation
(sections 1910.911 through 1910.913);

2. Hazard Information and Reporting (sections 1910.914
through 1910.916);

3. Job Hazard Analysis and Control (sections 1910.917
through 1910.922);

4. MSD Management (sections 1910.929 through
1910.935); and

5. Program Evaluation (sections 1910.936 through
1910.938).

Records, as identified in sections 1910.939 through
1910.940, include employee reports of MSDs and the
employer’s response, job hazard analysis results, hazard
control, quick fix process, ergonomics program evaluation
and MSD management records.

Respondents: Employers in general industry whose
employees work in manufacturing jobs or manual handling



