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DEPARTMENTS OF COMMERCE, JUSTICE, AND
STATE, THE JUDICIARY, AND RELATED
AGENCIES APPROPRIATIONS FOR FISCAL
YEAR 2003

TUESDAY, FEBRUARY 26, 2002

U.S. SENATE,
SUBCOMMITTEE OF THE COMMITTEE ON APPROPRIATIONS,
Washington, DC.

The subcommittee met at 10:01 a.m., in room SD-138, Dirksen
Senate Office Building, Hon. Ernest F. Hollings (chairman) pre-
siding.

Present: Senators Hollings, Mikulski, Leahy, Kohl, Murray,
Reed, Gregg, and Domenici.

DEPARTMENT OF JUSTICE
OFFICE OF THE ATTORNEY GENERAL

STATEMENT OF JOHN ASHCROFT, ATTORNEY GENERAL
OPENING REMARKS OF SENATOR ERNEST F. HOLLINGS

Senator HOLLINGS. General Ashcroft, they have a vote on and
maybe it would be better for your presentation if we run to get that
vote and come back quickly.

Attorney General ASHCROFT. Sure.

Senator HOLLINGS. Let me then call the committee to order.
There are two votes. We will at least let you present your state-
ment here. It will be included in its entirety. We welcome you to
the committee and you can highlight your statement as you wish
or deliver it in full. I think that would be the better way, since we
have two votes.

ATTORNEY GENERAL OPENING STATEMENT

Attorney General ASHCROFT. Mr. Chairman and members of the
subcommittee, I am honored again to appear before this sub-
committee to present the President’s budget request for the Depart-
ment of Justice.

First, an overriding priority of this Department of Justice and of
this budget is to protect America against acts of terrorism and to
bring terrorists to justice. Since my last appearance before you,
America and the world have been awakened to a new threat from
an old evil, terrorism.
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I appear before you today acknowledging that September 11
alerted us to a danger that a number of you on this subcommittee
have labored long and hard to mitigate and to prevent. To the de-
gree that we find ourselves in a position to respond effectively to
the challenges posed by terrorism, it is because of your foresight.

I appreciate the leadership of the members of this subcommittee
in providing to the Department of Justice the necessary resources
to meet the terrorist threat and to improve the Nation’s border se-
curity. Your direction to develop an interagency counterterrorism
plan, conduct preparedness exercises, to train and equip the Na-
tion’s first responders, maintain a counterterrorism fund for emer-
gency circumstances, all of these things have made this a safer Na-
tion.

The fiscal year 2003 budget request that I present to you today
builds upon your support and seeks to enhance further the Depart-
ment’s ability to prevent and combat terrorism, and even as the
men and women of the Department of Justice go about the urgent
task of protecting America from terrorism, we do so within a
framework of justice that upholds other goals, as well. Indeed, our
dedication to identifying, disrupting, and dismantling terrorist net-
works will help ensure the fair and vigorous enforcement of the law
in other areas. We remain committed to reducing the demand and
supply of illegal guns, enforcing the gun laws, and protecting civil
rights. We recognize, however, the need to prioritize our commit-
ments and to husband our resources. Today, more than ever, lives
depend on the careful understanding of our responsibilities and the
exemplary performance of our duties.

For fiscal year 2003, the President’s budget requests $30.2 billion
for the Department of Justice, $23.1 billion in discretionary fund-
ing and $7.1 billion for the Department’s mandatory and fee-funded
accounts. Federal law enforcement programs increase by 13 percent
over funding enacted in the fiscal year 2002 Department of Justice
Appropriations Act.

COUNTERTERRORISM BUDGET REQUEST

The Department’s fiscal year 2003 budget seeks $2 billion for
program improvements and for ongoing activities funded in the fis-
cal year 2002 counterterrorism supplemental. Resources are also
requested for improving immigration enforcement and services, en-
hancing Federal detention and incarceration capacity, reducing the
availability of illegal drugs, and supporting proven programs aimed
at reducing drug use, providing services for the Nation’s crime vic-
tims, protecting civil rights, ending trafficking in human beings,
providing streamlined resources to support State and local law en-
forcement, and defending the interests of the United States in legal
matters.

To help secure our Nation’s borders, we are proposing program
improvements totaling $856 million, including 559.1 million from
fee-funding for the Immigration and Naturalization Service. Of this
amount, $734 million is dedicated to improving border security. We
are requesting $362 million to begin a multi-year effort to provide
a comprehensive land, sea, and air entry-exit system for the United
States and $372 million to hire 570 new Border Patrol agents and
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additional immigration inspectors to improve air, sea, and land
ports-of-entry inspections.

As a result of the attacks of September 11, the FBI, with the co-
operation of other Federal, State, local, and international law en-
forcement, is conducting the largest criminal investigation in his-
tory. In the 2002 counterterrorism supplemental, this sub-
committee led Congress in providing much-needed assistance to the
FBI in responding to and investigating the terrorist attacks, and
we are deeply grateful for your leadership in this respect. Our 2003
budget builds on this assistance with a request of $411.6 million,
including funding for 263 new FBI special agents; $223 million for
increased intelligence, surveillance, and response capabilities; $109
million for information technology projects; and $78 million for en-
hanced personnel and information security.

The establishment of the Joint Terrorism Task Force program
has enhanced the FBI’s ability to promote coordinated terrorism in-
vestigations among FBI field offices and their respective counter-
parts in Federal, State, and local law enforcement agencies. Our
budget seeks $15.7 million to support a total of 56 Joint Terrorism
sz}sk Forces throughout the country. That is one in each FBI field
office.

As accused terrorists are brought to justice in the Federal court
system, there is an increased need for enhanced security measures.
To support the heightened security required by the United States
Marshals Service at the Federal courthouses, our budget seeks
$34.7 million to close security gaps at courthouse facilities, with
the greatest physical security deficiencies being addressed. Also, it
seeks the resource to purchase new security equipment for new
courthouses and for those undergoing significant renovation. It
seeks those resources to provide additional security personnel for
terrorist-related court proceedings and to provide security staffing
to keep pace with the opening of new courthouses and the creation
of new judgeships.

Another critical element in our battle against the terrorist threat
is working to develop and enhance interoperable databases and
telecommunications systems for the Department’s law enforcement
activities. Our budget seeks $60 million to continue narrowband in-
vestment in radio infrastructure for key areas such as New York
and along the northern and southwestern borders.

DRUGS BUDGET REQUEST

As I mentioned earlier, our efforts to combat terrorism enhance
enforcement of the law across the board. The heightened vigilance
of law enforcement and the increased awareness and sense of re-
sponsibility of citizens spills over into more effective enforcement of
the law in all areas and we are working to reduce both the demand
for and the availability of illegal drugs. Drugs not only weaken the
fabric of our society, but also threaten our national security.

The Organized Crime Drug Enforcement Task Force program is
the centerpiece of the Department of Justice’s drug strategy to re-
duce the availability of drugs. That task force, OCDETF, combines
the talent of experienced Federal agents and prosecutors with sup-
port from State and local law enforcement, thereby uniquely posi-
tioning OCDETF to conduct multiple coordinated investigations
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across the country to root out and eliminate all pieces of a drug or-
ganization.

For fiscal year 2003, our budget seeks $14.8 million through
OCDETF to provide field support for DEA’s Special Operations Di-
vision coordinated investigations. The Department’s fiscal year
2003 budget also seeks $13 million for drug abuse and crime pre-
vention programs under the Office of Justice Programs. Our budget
includes $52 million for the drug courts program, $77 million for
the residential substance abuse treatment program, and that is a
10-percent increase in funding over fiscal year 2002.

VOTING AND CIVIL RIGHTS ENFORCEMENT

Essential to this republic is the freedom and privilege of every
citizen to vote. The Federal Government has become an active par-
ticipant in establishing rules for the conduct of elections on matters
ranging from voter registration to protection against discrimina-
tion. In fiscal year 2003, the Department requests $400 million for
a new 3-year program, and in the 3 years that would total $1.2 bil-
lion, for States to improve State and local jurisdictions’ voting tech-
nologies and administration, including voting machines, registra-
tion systems, voter education, and poll worker training. This new
program will provide States with matching grants for election re-
form, so the $1.2 billion should have the impact of a $2.4 billion
investment.

The Department of Justice is charged with protecting the civil
rights of all Americans. Our fiscal year 2003 budget seeks $3 mil-
lion for the Office of the Inspector General to address a statutory
requirement of the USA PATRIOT Act for the review of complaints
alleging abuses of civil rights and liberties and to provide audit
oversight of the Department’s counterterrorism programs. Further,
we request $2.8 million to promote effective investigation, prosecu-
tion, and response to hate crimes.

Senator HOLLINGS. General, if you could hold on there, we have
only 2 minutes to vote.

Attorney General ASHCROFT. I understand. Thank you.

Senator HOLLINGS. We will be right back. The committee will be
in recess.

The committee will come to order. I apologize, Mr. Attorney Gen-
eral, but you are used to this. Have you completed your statement?

Attorney General ASHCROFT. I would like to continue with my
statement, if I may.

Senator HOLLINGS. Please do.

OTHER JUSTICE DEPARTMENT REQUESTS

Attorney General ASHCROFT. Thank you, Mr. Chairman, mem-
bers of the committee. We at the Department of Justice are com-
mitted to building and strengthening an immigration services sys-
tem that is effective, that ensures integrity, and promotes a culture
of respect. We are making good progress toward achieving Presi-
dent Bush’s goal of a 6-month average processing time for all appli-
cations. To help ensure additional progress, our budget request
seeks $40 million to begin implementation of the administration’s
comprehensive restructuring of the Immigration and Naturaliza-
tion Service.
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The Department of Justice is charged with safe, secure, and hu-
mane confinement of detained persons awaiting trial, sentencing,
or awaiting immigration proceedings. The need for Federal deten-
tion bed space has more than doubled in the last 5 years, from
32,000 detainees in 1996 to 67,000 detainees in the year 2001.

To enhance coordination, to manage the rising detainee popu-
lation, and exercise financial control of Federal detention oper-
ations, which are currently the responsibility of the INS, the Mar-
shals Service, and the Bureau of Prisons, the Office of Detention
Trustee was created by Congress last year. That was a wise deci-
sion. As you recommended in the fiscal year 2002 conference re-
port, our budget proposes to consolidate the $1.4 billion under the
detention trustee to provide bed space for the anticipated detainee
population in the custody of the Marshals Service and the INS.

For the Bureau of Prisons, our fiscal year 2003 budget seeks
$348.3 million for additional prison activations and for the comple-
tion of construction previously authorized by Congress.

Finally, following the September 11 terrorist attacks, Congress
passed and the President signed into law legislation establishing
the September 11 Victims Compensation Fund of 2001. The value
of approved claims through the fund is estimated at $5.4 billion
through 2004. Our fiscal year 2003 budget reflects $2.7 billion in
estimated victim compensation payments. In addition, the Depart-
ment’s budget includes a total of $41 million for the administrative
costs of the fund’s special master.

Mr. Chairman, as you well know, September 11, 2001, changed
our Nation, redefined the mission of the Department of Justice. De-
fending our Nation and its citizens against terrorism is our top pri-
ority. To fulfill this mission, we are devoting all resources nec-
essary to eliminate terrorist networks, prevent terrorist attacks,
bring to justice those who kill Americans in the name of murderous
ideologies.

Chairman Hollings, Senator Gregg, members of the sub-
committee, what I have outlined for you is the principal focus of
President Bush’s fiscal year 2003 budget request for the Depart-
ment of Justice. Our request builds upon the firm foundation laid
by Congress in the days and weeks following September 11, a foun-
dation of resolve backed by resources and American strength mar-
ried to American purpose.

I want to thank you for your leadership and for the leadership
of this subcommittee both in providing the Department critical ad-
ditional funds in the wake of the terrorist attacks and in sup-
porting the work that lies ahead.

And if T may, I would like to thank the members of your staff,
those for whom we so rarely pause to offer public expressions of our
gratitude, Lila Helms, Jill Shapiro Long, Dereck Orr of the major-
ity staff, Jim Morhard, Kevin Linskey, and Katherine Hennessey
of the minority staff. They all work on an ongoing basis with Jus-
tice officials and our staff at the Justice Department to enhance the
safety and security of the Nation.

PREPARED STATEMENT

I thank you for your facilitation of this hearing and for your serv-
ice to the American people and I want to thank them in the same
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way. I look forward to working with you on this project proposal
and other issues, and Mr. Chairman, I thank you for allowing me
to make this statement.

[The statement follows:]

PREPARED STATEMENT OF JOHN ASHCROFT

Mr. Chairman and Members of the Subcommittee: I am both honored and pleased
to once again appear before the members of this Subcommittee to present the Presi-
dent’s budget request for the Department of Justice. For fiscal year 2003, the Presi-
dent’s budget requests $30.2 billion for the Department of Justice, including $23.1
billion in discretionary funding and $7.1 billion for the Department’s mandatory and
fee-funded accounts. Included in the total amount requested is $548 million for Civil
Service Retirement System and Federal Employees Health Benefits Program costs
which are currently funded centrally through the U.S. Office of Personnel Manage-
ment. The first and overriding priority of this budget supports the top priority of
the department: to protect America against acts of terrorism and to bring terrorists
to justice. The challenges we face are complex and unprecedented.

The Department’s fiscal year 2003 budget seeks $2 billion for program improve-
ments and ongoing activities funded in the fiscal year 2002 Counterterrorism Sup-
plemental to support our number one priority. Resources are also requested to ad-
dress several of the Department’s other priorities, including: improving management
of immigration services and enforcement; enhancing federal detention and incarcer-
ation capacity; reducing the availability of illegal drugs and supporting proven pro-
grams aimed at reducing drug use; providing services for the Nation’s crime victims;
addressing civil rights; providing streamlined resources to support state and local
law enforcement; and legal representation and defense of U.S. interests.

PREVENTING AND COMBATING TERRORISM, INCLUDING SECURING THE NATION’S BORDER

In response to the heinous attacks on September 11, 2001, the full resources of
the Department of Justice, including the Federal Bureau of Investigation, the Immi-
gration and Naturalization Service, the U.S. Attorneys offices, the U.S. Marshals
Service, the Bureau of Prisons, the Drug Enforcement Administration and the Office
of Justice Programs, were deployed to investigate these crimes and to assist sur-
vivors and victim families. In addition, to combat the threat of terrorism, I have di-
rected the Department of Justice, including all 94 U.S. Attorneys’ offices and 56 FBI
field offices, to begin implementing the USA PATRIOT Act that was passed over-
whelmingly by Congress and signed by President Bush. This offensive against ter-
rorism will enable law enforcement to make use of new powers in intelligence gath-
ering, criminal procedure and immigration violations. With these new provisions,
the fight against terrorism will have the full force of the law while protecting Con-
stitutional civil liberties.

The world has changed dramatically since my last appearance before this Sub-
committee. You have been instrumental in making sure that our government is
poised both to respond to and prevent future terrorist attacks. I appreciate the sup-
port of this Subcommittee and that of the Congress in providing the necessary re-
sources required by the Department of Justice to meet the challenges presented by
terrorism and to improve the Nation’s border security. The Counterterrorism Sup-
plemental appropriation passed this fiscal year provided much needed resources to
enable the Department to both prevent future attacks and investigate the terrorist
attacks on our country. The fiscal year 2003 budget request that I present to you
today builds upon this support and seeks to further enhance the Department’s abil-
ity to prevent and combat terrorism.

Border Security

Illegal overstays of visitors and others coming temporarily into the United States
pose a potential risk to homeland security. Overstays result in approximately 40
percent of individuals remaining in this country illegally. Currently, our Nation does
not have a reliable system to track the entry and exit of these individuals in order
to determine who may have overstayed. In addition, we do not have sufficient ability
to detect, identify and locate short-term visitors who may pose a security risk to the
United States. In the wake of September 11, 2001, the need is more urgent than
ever to secure the safety of our citizens and our homeland. To secure gaps in our
Nation’s borders, we are proposing program improvements totaling $856 million and
$187 million for ongoing activities funded in the fiscal year 2002 Counterterrorism
Supplemental appropriation.
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In addition, this budget will support an increase of over 2,200 new positions for
INS. This request will enable the INS to deploy additional enforcement personnel
together with advanced, state-of-the art technology and systems to better prevent
illegal entry into the country, target individuals who threaten our safety, and there-
by undermine the security of our Nation, and assist with non-citizens entering and
exiting the United States. Components of the Border Security initiative include im-
plementing a comprehensive Entry/Exit system, deploying force multiplying equip-
ment, and integrating separate information systems to ensure timely, accurate, and
complete enforcement data.

Our fiscal year 2003 budget includes a total of $380 million, of which $362 million
is new funding, to provide initial funds for a multi-year effort to develop a com-
prehensive land, sea, and air Entry/Exit system for the United States. The new
Entry/Exit system will provide enhanced information technology and upgraded fa-
cilities along our Nation’s borders. This budget also increases personnel for INS to
carry out its enforcement mission. For fiscal year 2003, we are seeking $141.3 mil-
lion to hire 570 new Border Patrol agents and for other border security related in-
creases; which would complete the addition of the 5,000 agents authorized by the
Illegal Immigration Reform and Immigrant Responsibility Act of 1996 by the end
of fiscal year 2003. This will increase the number of Border Patrol agents to a record
level of more than 11,000 agents, more than double the level in 1993. Specifically,
this request includes $76,3 million to hire, train, and deploy an additional 570 Bor-
der Patrol agents, $25 million to re-deploy approximately 285 Border Patrol agents
to the Northern Border, $10 million for twin engine helicopters, $2 million for a
comprehensive study of INS law enforcement compensation, and $28 million to en-
hance INS’ ENFORCE database and processing system and add biometric equip-
ment.

INS must balance its resources between its dual responsibilities of facilitating
legal travel across our borders—tens of millions of people a year cross our borders—
and detecting those who should not be allowed to enter the United States. To facili-
tate achievement of these goals in the post-September 11th world, our budget re-
quests $85.9 million to enhance air, sea and land ports-of-entry inspections. These
additional resources will enable the INS to hire, train, and deploy 700 additional
inspectors to enhance security at air and sea ports-of-entry and 460 inspectors to
enhance border security at land ports-of-entry.

The INS Intelligence program provides strategic and tactical intelligence support
to INS offices enforcing the provisions of the Immigration and Nationality Act, and
assists other federal agencies in addressing national security issues. INS intel-
ligence efforts also support coordination of anti-smuggling/terrorism strategies with
the FBI; completion of a U.S.-Canada bilateral common threat assessment among
all concerned agencies on border zones’ vulnerabilities; and increased automation in
the intelligence collection and analysis process. The fiscal year 2003 budget includes
an enhancement of 78 positions and $10 million to expand the INS intelligence pro-
gram.

In the days following the September 11th terrorist attacks on America, homeland
security received a new and urgent emphasis within the law enforcement commu-
nity, including the INS. To provide the INS with adequate resources to meet this
challenge, our budget requests $6 million to enhance INS’ participation in Joint Ter-
rorism Task Forces (JTTF). JTTFs are a critical component of our coordinated law
enforcement strategy. This funding will enable INS to enhance its support of the
FBI’s investigation into the September 11th terrorist attacks. These task forces con-
duct investigations of other foreign threats to national security and work coopera-
tively with other federal law enforcement and intelligence agencies, placing par-
ticular emphasis on disrupting and dismantling terrorist cells and supporters in the
United States by using criminal and administrative tools.

Our budget also seeks resources for additional legal positions to litigate special
interest cases involving issues of terrorism, foreign counterintelligence, national se-
curity and other sensitive matters, such as cases involving human rights abuses.
Special interest cases require multiple levels of coordination throughout the govern-
ment, and attorneys must frequently work with other law enforcement and intel-
ligence agencies both inside and outside the United States.

To effectively combat the terrorist threat that faces our Nation, the INS must
have a sufficient physical and information technology infrastructure to support and
protect its employees. To support our facility and security needs, the fiscal year
2003 budget includes an increase of $145 million for construction and an additional
$13 million and 172 positions for security upgrades. The Department’s construction
request for INS will provide for the planning, design, and construction of INS facili-
ties along the border. Many of the Border Patrol and Inspection facilities were built
prior to the 1970’s and cannot accommodate the tremendous growth in the number
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of agents. The requested resources for physical security enhancements will allow
INS to implement security improvements at 157 locations nationwide based on vul-
nerability to terrorist attacks and general security requirements.

Our fiscal year 2003 budget also seeks $83.4 million and 15 positions to expand
and upgrade INS computer systems, including desktop computers, network servers,
re-engineered data communications and enhanced computer security. INS data com-
munications technology has not kept pace with increased demand. These resources
are required to design, build and sustain an information technology infrastructure
that can accommodate INS’ steadily increasing workload and rapidly growing work-
force. An additional $3.7 million is requested to fund training needs to expand
fraudulent document training, curriculum development, materials and incidental ex-
penses related to the Trafficking Victims Protection Act of 2000.

Enhancing the FBI’s Counterterrorism Capabilities

As a result of the events of September 11, 2001, the FBI, with the cooperation
of other Federal, state, local and international law enforcement, is currently con-
ducting one of the largest criminal investigations in the history of the United States.
Because of the support of this Subcommittee and that of Congress, the FBI was pro-
vided $745 million in the fiscal year 2002 Counterterrorism Supplemental appro-
priation for costs to respond to and investigate the September 11th terrorist attacks,
including additional resources for Trilogy (the FBI’s information technology upgrade
program), the National Infrastructure Protection Center, Computer Analysis Re-
sponse Teams, intelligence production, technical programs, and other programs.
Given that Congress must consider myriad funding priorities, Director Mueller and
I are very grateful for these additional resources provided to the Bureau. The men
and women of the FBI continue to be on the front line of our Nation’s efforts against
terrorism, working in concert with other Federal, state and local agencies to prevent
additional terrorist attacks and to bring to justice those who commit crimes against
our citizens and our interests. The work of the FBI is critical to winning this war.

Timely and useful intelligence is key to preventing terrorist attacks. The FBI’s ef-
forts to identify and neutralize terrorist activities require a comprehensive under-
standing of current and projected terrorist threats. In order to enhance the FBI’s
counterterrorism programs, our budget seeks $411.6 million in program improve-
ments, including additional resources to enhance information technology projects,
surveillance, intelligence, investigative and response capabilities, the aviation pro-
gram, and security. Our budget also reflects $238 million in funding for ongoing ac-
tivities funded in the fiscal year 2002 Counterterrorism Supplemental appropria-
tion.

For information technology critical to the FBI’s efforts to combat the threat of ter-
rorism, our total budget request for the FBI includes an increase of $109.4 million
to support several new and ongoing projects. These resources will support projects
such as the FBI’s efforts to scan and digitally store 5 million documents related to
terrorist groups and organizations, data management and warehousing, collabo-
rative capabilities, information technology support for Legal Attachés, continuity of
operations for FBI Headquarters and offsite facilities, state-of-the-art video tele-
conferencing capabilities and increased staffing and funding to support FBI main-
frame data center upgrades. Funding is also sought to perform necessary mainte-
nance on enterprise-wide legacy systems, applications and the Trilogy network.

The FBI’s Information Assurance initiative will unite security policies, procedures,
technologies, enforcement, administration, and training into a comprehensive
proactive program. Maintaining adequate system security safeguards is critical. Our
budget includes $48.2 million in additional funding for this program. Our budget
also seeks an additional $29.9 million to enhance other security programs at the
FBI, including funds for headquarters and field personnel, security training and
background investigations of personnel who are granted access to FBI information
or facilities, guard services and other items.

The Department’s fiscal year 2003 budget requests $61.8 million in additional
funding to enhance the FBI’s surveillance capability to collect evidence and intel-
ligence. These resources will enhance both physical and electronic surveillance capa-
bilities and enable automated sharing of information collected as electronic surveil-
lance intelligence and/or evidentiary material.

Our budget also seeks $46.1 million for the FBI’s aviation program to fund per-
sonnel, aviation assets and operational support. Resources are also sought to expand
several critical components of the FBI’s overall counterterrorism program, including
$31.6 million to expand the FBI’s response capabilities, $32.3 million to provide en-
hanced technical program support, $21 million to enhance the National Infrastruc-
ture Protection and Computer Intrusion Program’s ability to respond to computer
intrusions and threats, $7.7 million for additional analytical capacity throughout the
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FBI, and $6.4 million for the FBI's Strategic Information and Operations Center and
the New York field office’s operation center.

The establishment of the Joint Terrorism Task Force (JTTF) program has en-
hanced the FBI’s ability to promote a coordinated effort among FBI field offices and
their respective counterparts in Federal, state and local law enforcement agencies
in connection with terrorism investigations. Our budget seeks $15.7 million to sup-
port a total of 56 JTTFs throughout the country. Additional resources will fund rent-
al space and renovation of offsite facilities, as well as operational expenses, such as
state and local overtime and supplies. To continue support for the FBI’s toll-free line
for collecting tips from the public on suspected terrorist activities, an additional $1.5
million is included in our budget request.

Additional Enhancements To Counterterrorism Infrastructure

As accused terrorists are brought to justice in the Federal Court system, there
will be a need for enhanced security measures. The United States Marshals Service
protects the Federal Courts and ensures the effective operation of the judicial sys-
tem. To support the heightened security measures at federal courthouses as a result
of the September 11th attacks, our budget seeks $34.7 million to: (1) close security
gaps at courthouse facilities which have the greatest physical security deficiencies;
(2) provide security equipment for new courthouses and those undergoing significant
renovation; (3) provide additional security personnel for terrorist-related court pro-
ceedings; and (4) provide security staffing to keep pace with the opening of new
courthouses and the creation of new judgeships. To enhance the ability of the U.S.
Marshals Service to participate in the FBI’s Joint Terrorism Task Force program,
we are seeking $2.4 million in fiscal year 2003. Nine million in additional funding
also is being requested to provide increased security and detainee staffing along the
Southwest Border.

Another critical element in our battle plan against the terrorist threat is working
to develop and enhance interoperable databases and telecommunications systems for
the Department’s law enforcement activities. The pooling of information resources
capabilities can greatly increase efficiency and decrease the time involved in cases.
For these efforts, our budget seeks $60 million to continue narrowband investment
in radio infrastructure for key areas such as New York and along the Northern and
Southwest borders. An increase of $23 million is also requested to continue the de-
velopment and deployment of the Joint Automated Booking System and a joint
fingerprinting system, that integrates INS’ IDENT fingerprinting system with the
FBI's IAFIS system. To support additional information and anti-terrorism physical
security measures at the Drug Enforcement Administration, we are requesting
$24.7 million.

The fiscal year 2003 budget request for the Department seeks $35 million in the
Attorney General’s Counterterrorism Fund to reimburse DEA’s Special Operations
Division for the cost of providing intelligence support to the FBI and other agencies
conducting counterterrorism activities. This funding will complement the FBI’s own
intelligence capacity by providing additional collection and analysis capabilities to
fight terrorists. For the Department’s Office of Intelligence Policy and Review, $2
million is requested to address an anticipated increase in Foreign Intelligence Sur-
veillance Act requests. The Department’s budget request also includes $3 million to
assess the vulnerability of chemical facilities.

Counterterrorism Coordination in the Department of Justice

Consistent with Section 612 of the Department’s fiscal year 2002 Appropriations
Act, the President’s Budget includes a proposal to enhance coordination of the De-
partment’s counterterrorism efforts. Our proposal will consolidate this coordination
effort in the Office of the Deputy Attorney General. The budget includes a total of
$2 million to fund a permanent cadre of well-qualified staff to support the Deputy
Attorney General in coordinating all Department of Justice efforts to protect the
United States against the threat of terrorism. Under the proposal, I have directed
the Deputy Attorney General to be the individual responsible for coordinating all
functions of the Department of Justice relating to national security, particularly the
Department’s efforts to combat terrorism directed against the United States. To as-
sist the Deputy Attorney General in this effort, I am also establishing the National
Security Coordination Council (NSCC) of the Department of Justice, which will be
directed by the Deputy Attorney General. The NSCC will coordinate policy, resource
allocation, operations, long-term planning and information sharing. The NSCC will
also be a repository of expertise and a forum through which the Deputy Attorney
General will be prepared to represent the Department in interagency forums. Mr.
Chairman, we are committed to working with you, Senator Gregg and members of
the Subcommittee to strengthen the Department’s counterterrorism programs.
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SUPPORTING VICTIMS OF CRIME

The World Trade Center, Pentagon, and Pennsylvania tragedies were moments of
indefinable horror and grief for this Nation. Although no amount of assistance can
ever begin to compensate the surviving victims of the September 11th tragedies or
the families and loved ones, the Department is committed to using the resources
available to help victims and families of those who were physically injured or killed
as a result of the terrorist attacks on September 11th. While we can never undo
the damage that has been done, this fund will assist thousands of individuals and
families in rebuilding lives that were shattered by the indiscriminate evil of ter-
rorism.

Following the September 11th terrorist attacks, Congress passed and the Presi-
dent signed into law the Air Transportation Safety and System Stabilization Act
(Act). The Act established the September 11th Victim Compensation Fund of 2001
(Fund) to provide a permanent and indefinite appropriation for making payments
on approved claims to personal representatives of deceased individuals and those
physically injured as a result of the terrorist-related aircraft crashes that day. The
value of approved claims, through 2004, is estimated at $5.4 billion. Our fiscal year
2003 budget reflects the $2.7 billion in estimated payments for Victim Compensa-
tion payments. In addition, the Department’s budget includes a total of $41 million
for the administrative costs of the Fund’s Special Master.

For the Department’s Crime Victims Fund, we are seeking $50 million to fully
fund the Emergency Terrorism Reserve and to provide $25 million in additional as-
sistance for the states. The Emergency Terrorism Reserve may be used by the De-
partment to respond to incidents of terrorism and mass violence by providing sup-
plemental grants to states for victim compensation and victim assistance and by
providing direct compensation to victims of international terrorism occurring
abroad.

IMPROVING MANAGEMENT OF IMMIGRATION SERVICES AND ENFORCEMENT

The Administration is committed to building and strengthening an immigration
services system that ensures integrity, provides services accurately and efficiently,
and emphasizes a culture of respect. The INS is tasked with upholding this commit-
ment and ensuring that resources are used effectively to manage and deliver immi-
gration services. Our restructuring plan for INS will create the organizational struc-
ture to support the President’s goal of achieving a 6-month average processing time
for all applications. Mr. Chairman, I am personally committed to working with you
and the Members of the Subcommittee on the INS restructuring proposal so that
we may improve benefits processing and strengthen enforcement of our immigration
laws. For fiscal year 2003, our budget request seeks $40 million to begin implemen-
tation of the Administration’s comprehensive restructuring of the INS. To attain the
President’s goal of a six-month processing time for all applications, we are also seek-
ing an additional $50.5 million from fee collections. An additional $1.5 million is
sought to enhance the statistical capabilities of INS’ Office of Policy and Planning
and to expand the successful Alternatives to Detention program.

For the Executive Office of Immigration Review, the fiscal year 2003 budget seeks
an additional $10 million, including $800,000 in redirected resources, to coordinate
with INS initiatives, which are anticipated to increase the Immigration Judge case-
load and the Board of Immigration Appeals caseload by 27,800 cases.

MANAGING INCREASED FEDERAL DETENTION AND INCARCERATION CAPACITY

The Department of Justice is charged with the safe, secure, and humane confine-
ment of detained persons awaiting trial, sentencing, immigration proceedings or re-
moval from the United States. The need for federal detention bed space has more
than doubled in the last five years, from 32,000 detainees in 1996 to 67,000 detain-
ees in 2001. This dramatic increase has resulted in greater dependence on state and
local governments and private contractors to provide bed space for federal detainees.
Currently, the INS, U.S. Marshals Service and the Bureau of Prisons are respon-
sible for detaining prisoners. To enhance coordination, manage the rising detainee
population, and exercise financial control and efficiency in federal detention oper-
ations, the Office of the Detention Trustee was created in the Department of Justice.
For fiscal year 2003, our budget proposes to consolidate $1.4 billion under the De-
tention Trustee to provide bed space for the anticipated detainee population in the
custody of the U.S. Marshals Service and the INS. Our budget seeks an increase
of $95.6 million for the Department’s detention programs. Total funding includes re-
sources to accommodate detention space for housing INS detainees, to house U.S.
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Marshal detainees, and to fund the increase in the oversight capabilities of the Of-
fice of the Detention Trustee.

For the Bureau of Prisons, our fiscal year 2003 budget seeks $348.3 million for
additional prison activation and completion of previously authorized construction
projects. Specifically, $206 million is included to continue construction of a medium
security facility, a secure female facility, and to expand three other facilities. For
additional prison activations and an institutional population adjustment, $142.3 mil-
lion is included in our fiscal year 2003 budget. This additional funding will provide
resources to activate four new facilities, including Federal Correctional Institution
(FCI)—Glenville, West Virginia, United States Penitentiary (USP)—Big Sandy, Ken-
tucky, USP-McCreary County, Kentucky, and USP-Victorville, California, and to ex-
pand USP Marion, Illinois and FCI Safford, Arizona. These facilities will add over
5,000 critically needed beds to reduce overcrowding.

REDUCING THE AVAILABILITY OF ILLEGAL DRUGS AND SUPPORTING PROVEN PROGRAMS
AIMED AT REDUCING DRUG USE

Today, more than ever, drug enforcement can play a critical role in protecting our
national security by starving the financial base of criminal organizations and de-
priving them of the drug proceeds that may be used to fund terrorist activities.
Drugs not only weaken the fabric of our society, but also threaten our national secu-
rity. The recent attacks perpetrated on our Nation illustrate the connection between
drug trafficking and terrorist attacks. In Afghanistan, the Taliban, which controlled
opium production and directly taxed the drug trade, opened its doors to Osama Bin
Laden and the al Qaeda organization. Drug trafficking provides terrorists a steady
source of resources to finance their operations. Our budget includes a $17.4 million
resource reprogramming proposal, utilizing prior year resources available to DEA,
to implement an Afghanistan Initiative, Operation Containment, that will employ
a multi-faceted approach to identify, target, investigate, disrupt and dismantle
transnational heroin trafficking organizations in Central Asia. The established link
between the proceeds generated from the sale of Afghan heroin and terrorist activi-
ties makes combating heroin production in Central Asia critical to the security of
the United States.

The Organized Crime Drug Enforcement Task Force (OCDETF) program is the
centerpiece of the Department’s drug strategy to reduce the availability of drugs.
OCDETF combines the talent of experienced federal agents and prosecutors with
support from state and local law enforcement, thereby uniquely positioning
OCDETF to conduct multiple coordinated investigations across the country to root
out and eliminate all pieces of major drug organizations. For fiscal year 2003, our
budget seeks an increase of $14.8 million through OCDETF to provide field support
for DEA’s Special Operations Division coordinated investigations. This funding will
enhance OCDETF’s ability to conduct complex, multi-district investigations devel-
oped from Special Operations Division intelligence and coordination. These re-
sources will be used by DEA and the Department’s Criminal Division; and will also
be used to fund state and local overtime.

DEA conducts financial investigations to detect and disrupt the international and
domestic flow of illicit money. To support these financial investigations and enhance
regulatory and cooperative and public-private efforts to prevent money laundering,
our fiscal year 2003 budget proposes a program improvement of $4.1 million. For
fiscal year 2003, we are also seeking $24.6 million for DEA’s Diversion Control pro-
gram. These resources will be used to strengthen DEA’s enforcement capabilities to
prevent, detect, and investigate the diversion of controlled substances, particularly
OxyContin. Increasing abuse of OxyContin[ has led to an increase of associated
criminal activity.

The Department’s fiscal year 2003 budget also seeks $13 million for drug abuse
and crime programs under the Office of Justice Programs. Specifically, we are seek-
ing $4 million to expand the Arrestee Drug Abuse Monitoring (ADAM) program to
10 additional sites. The ADAM program is the only federally funded drug use preva-
lence program that directly addresses the relationship between illicit drug use and
criminal behavior. ADAM data assist practitioners and policy makers in under-
standing, anticipating and responding to their community’s changing drug problems.
Our budget also includes $52 million for the Drug Courts Program, a $2 million in-
crease, and $77 million in funding for the Residential Substance Abuse Treatment
Program, a 10 percent increase in funding over fiscal year 2002.

ADVANCING CIVIL RIGHTS

Essential to our republic is the right of every citizen, from every walk of life, to
be treated equally under the law. This includes every citizen’s right to vote. The
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Federal Government has become an active participant in establishing rules for the
conduct of elections on matters ranging from voter registration to protection against
discrimination.

In fiscal year 2003, the Department requests $400 million for a new three-year
program (totaling $1.2 billion) to improve state and local jurisdiction’s voting tech-
nologies and administration, including voting machines, registration systems, voter
education, and poll worker training. This new program will provide states with
matching grants for election reform. This proposal is consistent with the rec-
ommendations of the National Commission on Federal Electoral Reform headed by
former Presidents Ford and Carter. The Office of Justice Programs (OJP) will have
primary responsibility for administering the program, in consultation with the De-
partment of Commerce’s National Institute of Standards and Technology, which will
provide expertise on voluntary technical standards.

Our budget seeks $2.8 million to promote effective investigation, prosecution, and
response to hate crimes. This amount includes $1.5 million to study the effect of
hate crime legislation by examining 6 sites that have hate crime laws and 8 with
little or no such legislation; and $1.3 million to develop and provide hate crimes
awareness training and technical assistance, and to disseminate successful program
strategies. Our fiscal year 2003 budget also seeks $3 million for the Office of the
Inspector General to address a statutory requirement in the USA PATRIOT Act re-
quiring the review of complaints alleging abuses of civil rights and liberties, and to
provide audit oversight for the Department’s counterterrorism programs.

ENHANCING THE DEPARTMENT’S LEGAL ACTIVITIES

The Department of Justice is often described as the largest law office in the Na-
tion. We serve as counsel for the citizens of this Nation and represent them in en-
forcing the law in the public interest. For fiscal year 2003, our budget seeks $32.5
million for the Civil Division to increase its use of automated litigation support
(ALS) services to successfully resolve extraordinarily large and document-intensive
cases. ALS is an indispensable method of managing millions of pages of documents,
performing electronic discovery, executing court-ordered trial presentation systems,
and generating real-time transcripts. In addition, to address the burgeoning defen-
sive docket in United States Attorneys Offices, our budget seeks an additional $2
million. These resources are necessary to adequately defend the government from
unwarranted claims and to fairly resolve meritorious claims. Our budget requests
an additional $11 million to complete the third and final phase of the overall tele-
communications convergence initiative in United States Attorneys Offices through-
out the Nation: implementing Internet Protocol telephony. This convergence will en-
able the U.S. Attorneys to encrypt all transmissions, share resources and use tele-
communications bandwidth more effectively, and reduce overall operating and main-
tenance by establishing a common, standardized telecommunications infrastructure.

For the United States Trustee Program (USTP), we are proposing an additional
$6.3 million from fee collections. Specifically, our budget requests $5.8 million to en-
able USTP to develop systems to more effectively uncover material misstatements
in bankruptcy schedules and statements of financial affairs. An increase of $500,000
is requested to establish a pilot program and curriculum to provide personal finan-
cial management instructions.

STREAMLINING ASSISTANCE AVAILABLE TO STATE AND LOCAL LAW ENFORCEMENT

The fiscal year 2003 budget proposes a refocusing of spending directed toward
state and local assistance. This budget refocuses and redirects funding toward core
Federal counterterrorism prevention and investigations. Between last year’s appro-
priation and next year’s budget proposal, discretionary spending on Federal law en-
forcement grows almost 19 percent. Meanwhile, the Administration also refocuses
and redirects state and local assistance; although funding through the Department
of Justice decreases, the President’s budget includes new funding for first responder
preparedness through the Federal Emergency Management Agency.

For fiscal year 2003, we propose a new $800 million program, the Justice Assist-
ance Grants Program (JAGP), that consolidates the Local Law Enforcement Block
Grant (LLEBG) and the Byrne Formula Grant Program into a single grant program
under the Community Oriented Policing Services (COPS) program. Consequently,
we are proposing to eliminate the LLEBG and Byrne Programs in their current
form. The consolidation of these two programs should result in a simplified applica-
tion process for participating state and local governments, and greater flexibility for
local law enforcement agencies in the use of block grant funds. States may use these
resources for statewide initiatives, technical assistance and training, and support for
rural jurisdictions in the areas of enforcement, prosecution and court programs, pre-



13

vention programs, corrections programs and treatment programs. Local funding may
also be used for these purposes and can be combined with funding from other juris-
dictions to form regional projects. This program also includes $15 million to facili-
tate the USA Freedom Corps by encouraging citizen participation in law enforce-
ment, community safety and terrorism preparedness; and $60 million for the Boys
and Girls Clubs.

Also, within COPSs, we are seeking $65.6 million in targeted assistance to police
departments. This amount includes an increase of $15.6 million for the Police Corps,
a scholarship and training program designed to improve local police response to vio-
lent crime by increasing the number of officers on the beat with advanced education
and training. It also includes a total of $50 million for COPS Technology Grants.
To improve the mechanisms for ensuring state court-based data are properly trans-
ferred to the criminal record, we are seeking an additional $25 million. These re-
sources will enhance the capability of the FBI's National Instant Check System to
provide immediate feedback. Our budget also seeks an increase of $6.1 million to
expand the Internet Crimes Against Children Task Force Program by establishing
a regional task force in at least 40 states and expanding capacity-building activities
through research, training and technical assistance.

The fiscal year 2003 budget provides over $3.2 billion for state and local law en-
forcement grant programs. However, it also prioritizes scarce federal resources and
includes proposed reductions and eliminations of some of the current grant pro-
grams. Reductions are made primarily in the following areas: (1) Byrne Discre-
tionary and Formula grants; (2) Local Law Enforcement Block Grant; and (3) State
Criminal Alien Assistance Program.

OTHER IMPORTANT ACTIVITIES

Our budget seeks $48.5 million to enhance several items of critical importance to
the Department. Specifically, we are seeking $36.5 million to enhance various FBI
data management and warehousing techniques and to provide new administrative
support and financial systems. Additionally, $10 million is sought to begin planning
and initial deployment of a new Departmental Financial Management System. This
funding will provide much needed resources to address financial system material
weaknesses cited by the Department’s auditors. For the FBI, our budget also seeks
$867,000 for the Federal Convicted Offender Program to manage and type federal
convicted offender DNA samples, purchase equipment, and fund miscellaneous ex-
penses related to this effort. The DNA Analysis Backlog Elimination Act of 2000 au-
thorizes the FBI to collect DNA samples from individuals convicted of qualifying of-
fenses. The USA PATRIOT Act of 2001 expands the list of qualifying offenses to in-
clude terrorism-related offenses and other crimes of violence.

CONCLUSION

Chairman Hollings, Senator Gregg, Members of the Subcommittee, I have out-
lined for you today the principal focus of President Bush’s fiscal year 2003 budget
request for the Department of Justice. I look forward to working with you on this
budget proposal and other issues.

Thank you. I would be pleased to answer any questions you might have.

Senator HOLLINGS. I thank you, General Ashcroft, for the out-
standing work you have been doing on counterterrorism. I think
the committee will want to help you continue your progress. I want
to get into a couple of things there.

I think being hardfast on law enforcement is not inappropriate
when the enemy has infiltrated you, you do not know who they are
and everything else like that. You have got to be on the side of ex-
treme care.

NEED FOR SPECIAL COUNSEL IN ENRON CASE

Let me ask about the Enron matter now. I commend you. You
have recused yourself, not that there is a conflict of interest but
there could be a conflict of interest, and I understand the same
with your chief of staff and even the U.S. Attorney’s Office for the
Southern District down there in Texas. They have had to set them-
selves aside due to all kinds of contacts.
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Now the case is in the hands of our friend Larry Thompson. On
that score, I am worried about it for the simple reason that he has
been deputized and continues to be the Deputy Attorney General
in charge of counterterrorism in the Department of Justice, which
is a full-time job. Credit goes to our distinguished ranking member
who was there and chairman this time last year for having the first
real full hearing of the entire Cabinet on counterterrorism. The fact
was, on September 11, that is what we were debating, this sub-
committee’s appropriations on counterterrorism.

But right to the point, you do not want the Department of Jus-
tice to go all the way through with this case, whatever the result
is and say, well, wait a minute, the fellow that was in charge, he
was for 20 years working with the law office that represented
Enron and Arthur Andersen, so he does not have a conflict of inter-
est but the appearance of a conflict of interest is still there, just
like with yourself.

I do not see how these are not extraordinary circumstances—you
have got chief executives committing suicide, you have got all the
evidence being shredded over 1%2 months and everything else of
that kind, all of them taking the Fifth Amendment and what have
you. You do have extraordinary circumstances so you have got to
use the highest care to make sure of the impartiality. And like I
said, there is no use to come to the end of the investigation and
then say, well, wait a minute, this is a gentleman who worked in
that law office, as you well know, for some 20 years.

There should not be the least appearance of a conflict. It ought
to be Archibald Cox or some individual of your own choosing, and
under the law, you can appoint a Special Counsel and that would
end any misgiving that anybody could have about the final report.
What is your comment?

Attorney General ASHCROFT. When presented with these issues,
I have given my duty to carry out the responsibilities that have
been entrusted to me very careful consideration. I have had a very,
very careful awareness of and adherence to the Government-wide
regulations and rules regarding conflicts of interest and these rules
set forth various relevant factors, including financial and personal
relationships, and any decision on these matters, obviously, is very
fact-specific.

Based on the careful review of the applicable laws and regula-
tions that apply to all Government workers and in light of the to-
tality of all the circumstances, I believe that it was my responsi-
bility to recuse myself.

Senator HOLLINGS. Right.

Attorney General ASHCROFT. Once I recuse myself, I do not make
further judgments about the case. I do not involve myself in the
case.

Senator HOLLINGS. No, but you know your Deputy Attorney Gen-
eral intimately and you work closely together. You still do, I take
it, I hope so, on counterterrorism. You have testified very strongly
here this morning about the efforts made in the Department of
Justice on counterterrorism and the officer in charge under the law
right now is that same Larry Thompson. So, I mean, you recused
yourself, but you are working with him closely.
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If you had an outside individual like an Archibald Cox that
would be at your selection, then there would be no question. I just
hate to see all this good work done and then an accusation of a con-
flict come at the end of the road. This thing is going to live with
us for a long time, apparently, from the effect it has had on the
market and you can see all the different happenings in different
committees.

Senator Stevens and I actually recommended a select committee,
rather than have all this duplication. Right now, for example, at
my Commerce Committee, we are having Mr. Skilling and Ms.
Watkins up for the second time and they will probably appear four
more times at least on the Senate side and five or six more times
over on the House side.

So I think to really get to the bottom of everything and save time
and what have you, and on behalf of the Department of Justice’s
best interests and you, the Attorney General, I understand that
you have recused yourself, but why do you not recuse Thompson?

Attorney General ASHCROFT. Further judgments about this mat-
ter regarding other people or myself are inappropriate once
recused. I have recused myself and withdrawn myself from this
matter. It is my responsibility under the Government-wide regula-
tions and rules and guidance to make that judgment. Once I have
done that, I do not deal with the matter further.

Senator HOLLINGS. Then we can bring up Mr. Thompson. You
are saying that he has to deal with it, is that right? You have given
over the Attorney General’s job to Larry Thompson? You have still
got the authority under the law.

Attorney General ASHCROFT. My responsibility——

Senator HOLLINGS. I hear your statement, but, I mean, you have
still got the responsibility under the law.

Attorney General ASHCROFT. I have the responsibility in accord-
ance with the Government-wide rules and regulations in settings
where I believe the totality of the circumstances might provide a
basis for an appearance or an actual conflict of interest to with-
draw myself, and I have done so, and having withdrawn myself, I
will not have further involvement in this matter.

Senator HOLLINGS. We asked that Larry Thompson appear with
you. Why did he not?

Attorney General ASHCROFT. I am not able to answer that, sir.
I will urge Mr. Thompson, when inquired of by the committee, to
make himself available to the committee. We want to work with
this committee.

Senator HOLLINGS. I appreciate it. Let me just get into one other
matter, then, because I hope on the first round—I am delighted to
see the attendance that we have—to hold ourselves probably to 10
minutes at the most on the first go-around.

ANTITRUST ENFORCEMENT CLEARANCE AGREEMENT

With respect to the Department of Justice’s memorandum of un-
derstanding with the Federal Trade Commission that came to our
attention last month here in January, that, in essence, as I see it,
would change jurisdiction from the FTC to the Antitrust Division
the media mergers and the matters of antitrust and Federal Trade
Commission conflicts of interest and everything else of that kind,
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the public interest particularly. The Federal Trade Commission has
a broad jurisdiction, intentionally so, a concurrent jurisdiction in a
sense with the antitrust laws, but it has got a broader charge than
the Antitrust Division in respect to the public interest and it can
head off antitrust violations and it does not get into the techni-
cality, it can get into intent and everything else of that kind, and
has worked extremely well. Why? Why is that being done?

Attorney General ASHCROFT. As you have appropriately stated,
there is concurrent jurisdiction in the Federal Trade Commission
and the Antitrust Division of the Department of Justice in regard
to Hart-Scott-Rodino notifications of proposed mergers. To nego-
tiate on each case when it comes before on an ad hoc basis provides
a delay in the context of a statute, which requires rather prompt
action or else there is a presumption that the merger is to go for-
ward.

We believe that the antitrust laws and the antitrust enforcement
are very important. Let me just say that competition is the basis
for American productivity and success and we think it is an arena
that needs to be safeguarded and the allocation and decisions made
here should be merit-based and not driven by other considerations.

In conferring with past leaders of the Departments, both the De-
partment of Justice and the Federal Trade Commission, we have
a letter signed by seven of them that states that it would be helpful
to allocate these resources and to make an agreement to allocate
these resources rather than to wait for each case to come up, basi-
cally, to recognize the expertise that is being developed in working
on these cases. You mentioned, I think, the telecommunications
and media arena.

Senator HOLLINGS. Right.

Attorney General ASHCROFT. Over the past 5 years, for example,
there have been 45 such cases. They have all been handled by the
Department of Justice and there is an expertise there that has
been assembled in the Department of Justice to handle these cases.
Over the course of the past 10 years, I think the numerics are
something like 154 cases handled by the Department of Justice
with about 22 cases handled by the FTC, although the FTC han-
dled small cable merger cases in local areas rather than the large
cases.

It seemed to make sense that these agencies get together and
agree that where there is an expertise that has been developed, we
could have a kind of allocation, which is understood and roughly
divides the work, but focuses on and capitalizes on the capacity and
expertise of these agencies in resolving these issues in favor of pre-
serving and protecting the competitive marketplace.

I think that that is an important aspect of making sure that we
have vigorous and effective antitrust enforcement, and it is with
that in mind that this idea took shape. I think I have answered
your specific question. I do not know that I should go further in
explaining the concept.

Senator HOLLINGS. I am back to the expertise within the intent
of Congress. You are right in what you say, but the intent of Con-
gress was that they have concurrent jurisdiction because the Fed-
eral Trade Commission does not have to prove a criminal act and
they have broader authority. You can have a monopoly and not use
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the monopoly to thwart or damage trade, for example, or competi-
tion, but you could have that monopoly not being exercised in the
public interest and that is why the Federal Trade Commission
looks at these things.

We in the Congress have been working with this jurisdiction
issue. There is the intent of Congress and now you are going to
start legislating. You are going to take it away. Under the proposed
memorandum of agreement, there are not going to be any more
media cases before the Federal Trade Commission. I am chairman
of the Commerce, Space, Science, and Transportation Committee.
We have authorizing responsibility for the Federal Trade Commis-
sion and they did not come running and say, wait a minute, they
did not ask us. They did not ask anybody in Congress. The con-
sumer groups come running and tell me, they say, they did not ask
us, and when we look into it, Mr. James asked Mr. Simms, his law
partner, whom I take it he is going back to practice with when he
gets through with you. That does not look like it is up to snuff.

Attorney General ASHCROFT. May I comment on that?

Senator HOLLINGS. Yes, sir, please do.

Attorney General ASHCROFT. Both the leadership of the FTC and
the leadership of the Antitrust Division initially conferred with
past chairmen of or past directors of their divisions, both Repub-
lican and Democrat, to help develop this list as a working arrange-
ment to, in some ways, formalize what has been an informalized
agreement. As you mentioned, telecommunications and media over
the last 5 years, it is 46 major cases at the Justice Department,
none at the Federal Trade Commission. So this is not changing
things substantially, it is providing a framework in which these
things are done more promptly so that the work does.

Now, I just wanted to indicate that the conferring was bipartisan
and with individuals who were experienced in this process by both
the—it is my understanding, this is what I have been told, I was
not at any of these meetings—by both the Chairman of the Federal
Trade Commission and his predecessors, both Republican and
Democrat, and in the predecessors to Mr. James in the Antitrust
Division, both Republican and Democrat, and seven of the previous
leaders in this arena have indicated in a letter that they believe
a concept of providing this kind of framework, certainly not some-
thing that would make it impossible to adjust. As a matter of fact,
it should be a flexible framework.

But this framework would help expedite our capacity to work in
these matters and to do the work that the Congress has assigned,
and that is the spirit in which that agreement was developed and
I think it has the potential of being helpful rather than—in the 30-
day clock that begins running when the filing is initially made,
sometimes over half that time period has been lost because a deci-
sion has not been made which agency is going to pursue the mat-
ter. That makes it rather short, the 2-week interval during which
a request for documentation and information would be generated,
and I think the idea that is commended by the past chairmen and
directors of these departments and is commended by this kind of
framework is that you get better opportunity to work immediately
during the 30 days without losing time.
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Senator HOLLINGS. As you say, we look at the people who really
have a direct interest and who enacted the law. I have been with
it 35 years and with that authorizing committee, Federal Trade
Commission, I cannot find anybody in the Congress that says that
is a good idea. I will ask that the distinguished Attorney General
review that very closely for us.

Senator Gregg.

ATTORNEY GENERAL RECUSALS

Senator GREGG. Thank you, Mr. Chairman.

General Ashcroft, it was not going to be the line of questioning
I was going to pursue, but I was interested in the questions that
the chairman asked you regarding recusal. He may have a valid
point. I am not familiar with Mr. Thompson or his background in-
volvement here, but he may have a very legitimate point here.

I am wondering, I presume that when you made your decision to
recuse yourself, it was based on the fact that when you were in-
volved 1n Government in another role, specifically as United States
Senator, you may have received contributions from Enron or you
may have voted on issues which had a direct impact on Enron,
such as issues involving the marketability of power, is that correct?

Attorney General ASHCROFT. I think it is clear to say that the to-
tality of circumstances surrounding my responsibilities and my his-
tory led me to believe that in accordance with the guidelines in a
matter as sensitive as this matter, where there could be criminal
prosecutions that I should

Senator GREGG. I think your decision was a correct one. I would
just note that I suspect if you were to apply the standard you ap-
plied to yourself to the Congress, we would have to recuse the ma-
jority of Members of Congress.

Attorney General ASHCROFT. I have thought about that, and
without trying to give legal advice to the Congress——

Senator GREGG. Do not.

Attorney General ASHCROFT [continuing]. I do note that

Senator GREGG. It is a comment. It does not need a reaction.

Attorney General ASHCROFT. I just would note that I have a
unique responsibility as Attorney General to oversee criminal in-
vestigations, which may, in the eyes of some and certainly in the
calculations of others, make a difference.

Senator GREGG. I understand the difference there.

I wanted to follow up, though, on one of the issues involving ter-
rorism, and I appreciate the courtesy you showed this committee
in acknowledging our efforts in this area under the chairman’s and
my efforts. Other members of this committee have been extremely
i?lvolved. Senator Mikulski has been extraordinarily involved in
this issue.

TRANSFER OF NDPO AND ODP TO FEMA

We have tried to develop a variety of different efforts to support
the fight against terrorism and most of it was done before 9/11.
One of the decisions we made early on was that we needed one-
stop shopping for local and State officials to be able to come to the
Federal Government and find out where to go, what to do, and how
to get information and how to get support for their people, and we
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started something called the NDPO, which unfortunately withered
on the vine at FBI because I do not think the FBI wanted to do
it. Then the responsibility of NDPO was taken over by OJP.

The question I have for you is, when a crisis occurs, and I asked
you this question when we had our joint hearing back a few
months ago, back 1 year ago

Attorney General ASHCROFT. I hope I can remember my answer.

Senator GREGG. I remember your answer, and I am sure it will
be the same today.

Attorney General ASHCROFT. I am afraid you do.

Senator GREGG. When a crisis occurs, who is responsible at the
site, at the event?

Attorney General ASHCROFT. It is our understanding, and we be-
lieve it is the case that the FBI is responsible for crisis manage-
ment.

Senator GREGG. That is correct.

Attorney General ASHCROFT. For consequence management,
which is once the site has been secured and for things like the in-
vestigative purposes, consequence management moves to other in-
dividuals.

Senator GREGG. I guess the follow-up to that question is this. If
the FBI is going to be on site and is under—as you know, this com-
mittee directed that every State develop a statewide domestic pre-
parﬁdness plan. I think we have received almost every State in now
with a—

Attorney General ASHCROFT. We have about 46 States that have
submitted their plans.

Senator GREGG. And that was as a result of an initiative out of
this committee. One of the things we wanted in that plan was co-
ordination with the Federal Government, and I believe this is pri-
marily accomplished through the FBI. If the FBI is on site, in
charge, and is going to be in a command position over the resources
that arrive once the disaster has exceeded local capabilities recog-
nizing that the first group on the ground is going to be the first
responders—the local police, fire, and medical—should these people
not have gone through the Department of Justice training pro-
grams or a process which gave them entree into the Department
of Justice versus some other agency?

Attorney General ASHCROFT. Well, that is—we certainly believe
that the Department of Justice will continue to do a lot to train
and we would expect that the nexus between our FBI presence in
crisis management and those who are at the scene would be a well-
developed relationship. I believe you may be headed toward a ques-
tion about focusing some of these resources in another agency, and
the President has made the decision that integrating some of those
resources in FEMA would provide the right kind of cooperating
continuity of people who work with first responders. There are dif-
ferent views on that.

Senator GREGG. I said OJP before. I meant ODP. But the issue
is, what is the role here of FEMA? What is the role of ODP? What
is the role of FBI in the first responder training initiatives? To step
back even further, again at the initiative of this committee, we set
up five training sites, which have turned out to be superb. I think
they are doing a superb job. Eighty thousand people have gone
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through those, first responders. These training centers have all
been under the direction of ODP. How long did it take us to get
those sites up and running and get ODP orchestrated in a way that
it was able to effectively run people through those different train-
ing exercises? You were not there then, so you may not recall.

Attorney General ASHCROFT. It took some time, and I think that
there has been great value in the training and that value has been
understood and is appreciated. So while I support the administra-
tion’s position of moving this matter to FEMA, I do not have to re-
pudiate the fact that much of what you have done and what these
hard-working individuals have done has been a great success. I
think you are correct in characterizing the training as having been
very valuable and the development of the plans by the States as
being very constructive. So much work has been done that has
been successful.

Senator GREGG. I think it almost took us 2 years to get this thing
up and running, and I am just wondering if, when we transfer it
over to FEMA, we are going to see a significant disruption in their
program. FEMA is not a grants organization. It is a response orga-
nization. It has never handled grants and it has never handled the
management of this type of a grant structure. I am just wondering
if you or anybody in your office has made an evaluation as to how
much time it is going to take to reorganize this thing at FEMA pe-
riod and what are we talking about in terms of a gap as a result
of this transfer?

Attorney General ASHCROFT. I know that there are transition
plans in terms of transferring the responsibilities in funding and
it is thought that there would be a lot of transition of personnel
and I think it is——

Senator GREGG. They have already sent letters to people at Jus-
tice asking them what they are doing and when they are coming
to FEMA, have they not?

Attorney General ASHCROFT. I have not seen such letters, but I
understand that there is an expectation that people will move and
that would minimize any kind of disruption. But I do not know of
any study that has evaluated the transfer for purposes of finding
out what kind of gaps would be developed.

DECISION ON FEMA TRANSFERS

Senator GREGG. My time is about up, but let me ask you one last
question on this because we worked very hard to get this working
right and we have got it working right and now we are taking the
chairs and we are moving them around the deck. Maybe it is going
to work better as a result of it. But I have not necessarily been con-
vinced of this, although I give the benefit of the doubt to the ad-
ministration because you have got the final call on these and this
is an issue of such significance.

But can you give us a little background as to what Justice’s posi-
tion was in the debates leading up to this decision? Did you agree
with the FEMA decision?

Attorney General ASHCROFT. You know, when the President
asked me to be the Attorney General of the United States he asked
that I advise him, but he asked that I advise him privately and I
think it would be inappropriate for me to start down the road——
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Senator GREGG. Well, what advice did you give to FEMA?

Attorney General ASHCROFT. Pardon?

Senator GREGG. What advice did you give to FEMA? I do not ask
you for the advice you gave the President. I know that that is

Attorney General ASHCROFT. In handling these issues, do the
very best you can. This is very important.

And now that people are focused on it—as you well know, very
few people had your sensitivity to this issue of terrorism, and prior
to September 11, I think we only had four States that had sub-
mitted plans and we had asked for plans but States had not made
this a priority. There are others, obviously, now. I think the rest
of the country has arrived where you have been for some time in
understanding the urgency of this. So we have made a lot of
progress recently and will continue to make progress and some of
the grants are now being made, which I would expect to continue
to be made.

Senator GREGG. I appreciate those gracious remarks and with
those I will certainly stop asking you questions.

Senator HOLLINGS. Senator Mikulski.

FIRST RESPONDERS FUNDING

Senator MIKULSKI. Thank you very much, Mr. Chairman and
Senator Gregg and, of course, the Attorney General.

Senator Gregg and Mr. Chairman, as you know, I chair the sub-
committee that funds FEMA. I, too, want to very much support the
administration in its efforts on homeland security. I met with Gov-
ernor Tom Ridge and Joe Allbaugh from FEMA exactly on this
transfer. It is my position that I do not want to poach on this sub-
committee or on the Justice Department but would hope there
could be some type of discussion on this.

Tomorrow, I will be holding a hearing on FEMA and its pre-
paredness for the future and also this particular matter, because
I want to be sure that FEMA is prepared, just generally in its con-
sequence management responsibility, that we do the best job for
the first responders, who are police and fire, and at the same time
that we do not raid the money in our COPS program to fund the
Office of Domestic Preparedness.

Colleagues, I invite you to come to the hearing tomorrow, wheth-
er you are on the subcommittee or not, because, one, I value you,
and also, Senator Gregg, when you chaired this committee, your
leadership was really commendable on the counterterrorism. You
did get momentum, organization, and money, I believe, into the
ODP. So I think there is a lot of conversation that needs to go on
with Governor Tom Ridge, with us, with other representatives in
the administration.

Again, my concern is, what is the best support that we can give
to the first responders? What is the best way to do that? And at
the same time—those are organizational issues—I am deeply trou-
bled that in looking at the COPS on the beat—I will call it the
COPS on the beat—program that there have been reductions in
universal hiring, the schools program, the COPS technology, and
others to move it over to ODP.

Mr. Attorney General, am I right in that assessment? Let us join
together here, because I am not into—before I get it, I think we
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have got a lot of talking to do, or if I get it at all. I am not inter-
ested in what subcommittee or in what agency. What I am inter-
ested in is the empowerment of the first responders.

But Mr. Attorney General, in all of this talk of reorganization
and consolidation, are we cutting the COPS program to fund ODP
and move it over as there is a possibility of transition to FEMA,
or have I misread the appropriations?

Attorney General ASHCROFT. I think it would be unfair to say
that the transfer, the administration’s transfer of ODP to FEMA is
based on a cut in the COPS program. First of all, let me say how
much I appreciate your goal-oriented approach to the ODP matter.
Frankly, I support the administration’s move and I think it is clear
that we need to find the way that would best serve those first re-
sponders. You have characterized that wonderfully.

Now, the COPS program has been a miraculous success. It is one
of those things that Congress hopes will happen when it sets up
a program. It was designed to provide funding for 100,000 new po-
lice officers. I think funding was eventually provided for up to
111,000 new police officers. The police officers were to be funded
for a period of time during which a local agency would have the op-
tion of understanding how valuable the additional police presence
would be. My staff tells me that at the end of these police expo-
sures as a result of Federal funding, 92 percent of the police forces
then continue these officers because they have understood the
value demonstrated by the presence of these officers in the commu-
nity.

Now, what is happening is that this program has succeeded

REDUCTION OF COPS PROGRAM

Senator MIKULSKI. Mr. Attorney General, I do not mean to inter-
rupt you. I am not trying to be brusque. According to the analysis
that I got, COPS is cut by almost 80 percent, ending the police hir-
ing program, the COPS in school program, cutting the COPS tech-
nology program by two-thirds. Are those factual statements or has
my briefing material been incorrect?

Attorney General ASHCROFT. I think what we have demonstrated
here is that the program has succeeded in getting the number of
cops that were anticipated and it will continue to pay those who
have been hired until their term is finished, but the objective of the
program having been met, there is no further funding for addi-
tional hirings beyond 100,000 in this area.

ROLES IN CRISIS MANAGEMENT

Senator MIKULSKI. I see. I would like to switch gears now to an
issue raised by Senator Gregg, the whole issue of who is in charge.
In our marathon hearings of over 3 days of hearings in terms of
our preparedness on the issue of counterterrorism, the issue of who
is in charge came up. I think we really need to clarify that, Mr.
Attorney General, because it is true FBI is crisis and FEMA is con-
sequence, but at a local response, it is often the mayor and his or
her local police chief or fire chief that are in charge at the scene.
When the FBI arrives, it is not to manage the crisis nor the coordi-
nation of the agencies for evacuation, medical treatment, et cetera,
it is to treat it as a crime scene, and that has also resulted, it
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seemed in both—well, certainly in the anthrax situation—a lot of
bumping into each other over what was the primary responsibility,
the management of the public health incident or treating it as a
crime scene.

Could you tell me, what is the FBI’s role in crisis management
or is it really to be law enforcement and to treat it as a crime
scene, looking for evidence for future prosecution against these
thugs, and we feel both very passionate about these despicable at-
tacks, but do you see where I am? The mayor thinks he is in
charge.

Attorney General ASHCROFT. First of all, we want to work coop-
eratively with everyone regardless of who is in charge, but I think
it is important. You raise a very important issue, and I would indi-
cate to you that perhaps of greatest importance is that the first
thing we want to do when the FBI has a responsibility for crisis
management is to prevent the next attack. Prevention is our first
priority. It misstates or misunderstands our priority to think that
prosecution is our first priority.

Very frequently, events that are terrorist-related are not isolated.
We learned that painfully in the September 11 disaster, when, as
a matter of fact, some American citizens who were flying on the
last plane, which landed on Pennsylvania soil instead of Pennsyl-
vania Avenue, they took the matter into their own hands.

The first responsibility of the FBI is to learn what can be learned
and try to determine whether there is some other part of this

Senator MIKULSKI. If I have got some time here, let us take the
anthrax situation. Let us take, whether it was at Brentwood or
whether it was here with us, the FBI arrives on the scene. The
CDC arrives on the scene. The Capitol Police arrive on the scene.
We are leaving the scene. A lot is going on here.

Now, when the FBI arrived, did they evaluate, in looking at their
situation, did they say, our job then is to prevent the next anthrax
attack? What did the FBI do there and what did the FBI do in New
York? Was it looking to prevention? I am sure there was an inter-
national alert and all of those things, but do you see my point?
What do they do when they arrive at the scene?

Attorney General ASHCROFT. Well, they try to secure the scene
and part of that securing the scene is to try and make sure that
we do not have additional people put in jeopardy, to try and learn
if there is additional explosives to go off, whether there are charges
placed or other things

Senator MIKULSKI. Oh, you are in charge of the scene?

Attorney General ASHCROFT. The FBI has a crisis management
responsibility. Until the scene is secured in that respect, the FBI
has that responsibility.

Senator MIKULSKI. Does it override a mayor and the police and
fire chief?

Attorney General ASHCROFT. We believe that the FBI manages
the scene during the time of crisis, and we do not override but we
work with and help coordinate these efforts.

Senator MIKULSKI. Do you see my point?

Senator HOLLINGS. I understand it.

Senator MIKULSKI. I appreciate the Attorney General, but I think
the FBI has a very mixed role here, and an honorable role, so we
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are not disputing that. I do believe that prevention, the FBI’s role
in prevention is absolutely critical. I believe its expertise in explo-
sives and other things are absolutely crucial. Its international net-
works, et cetera, are crucial. But it is also my observation that it
is the local executive and their first responders that are really the
initial being in charge. So we need a lot to talk about, and Mr. At-
torney General, we also look forward to talking with you about the
FBI, its preparedness in order to protect us.

I think my time is expired, but I really would like to thank my
colleagues. Our hearing tomorrow is in the morning and we would
invite you to be as vigorous as you want in the FEMA questioning.

Senator HOLLINGS. We thank you, Senator, for your leadership
and understanding of the duplicity here.

Senator Reed.

LIBERIAN DEFERRED ENFORCED DEPARTURE

Senator REED. Thank you very much, Mr. Chairman. Thank you,
Mr. Attorney General.

Let me first thank you and commend you for your treatment of
the Liberian community in the United States. Last September, at
the direction of the President, you extended DED, deferred enforced
departure, for these people. We have a large population of Libe-
rians in Rhode Island, and as you well know, for 10 years now,
they have been in limbo. They came here with temporary protective
status. That has been revoked. Now you have allowed them to stay.
And as you are aware, I am sure, the last 2 weeks have seen an-
oiclher turn for the worse in Liberia with attacks on the capital and
chaos.

I would like to work for a longer-term solution so that every
year, these people do not wait until the last hour and you and the
President have to step in and defer their departure. I hope I could
work with you on that, Mr. Attorney General, and I wonder if you
might give us some comments on your perspective at the moment
on the Liberian situation.

Attorney General ASHCROFT. First of all, let me commend you for
your sensitivity to this problem. The compounding difficulties,
which are a result of recent developments do not make the situa-
tion any easier. The current designation of the Liberian deferred
enforced departure designation expires on September 29 of this
year, and prior to that date, the Immigration and Naturalization
Service must coordinate with our Department of Justice, with the
Attorney General’s office, with the National Security Council and
the Department of State to determine whether or not we should
further extend. I can imagine that it is very difficult for individuals
to look down into the future and not know whether there is going
to be an extension or not.

I would be very happy to confer with you about any attempt that
you wanted to make, and I understand that you have filed bills to
help resolve this. I guess that another bill has been filed in the
House. Has Congressman Kennedy done so?

Senator REED. That is right.

Attorney General ASHCROFT. I would be happy to confer with you
about those measures. The situation obviously is chronic. It is not
something that just has arisen and has gone away. It is a long-
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term situation and it is one which, if something is not done on the
long term, we are going to have to keep dealing with it on an in-
terim and short-term basis.

NICS—GUN SHOW LOOPHOLES

Senator REED. Thank you, Mr. Attorney General. Let me turn
now to another issue with respect to the war on terrorism. After
September 11, you sent to the Hill numerous pieces of legislation
designed to give you the full panoply of authority to preempt and
prevent terrorist attacks. But from my standpoint, there was one
glaring omission and that was the failure to recommend the closing
of the gun show loophole.

As you well know, in many parts of this country, unless the State
has a background check law, a private seller at a gun show is not
forced or required to conduct any type of background check on a po-
tential purchaser, and this is not just an academic situation. In
September of last year in Detroit, Ali Boumelhem was convicted of
illegally obtaining weapons which he shipped to Lebanon, appar-
ently for the benefit of the Hezbollah. He was using his brother to
buy weapons from a licensed dealer because he was a felon and
could not survive a thorough background check. It turns out that
prior to 1998, he would buy the weapons himself, simply lie about
his felony, and since there was not a NICS check, he got away with
it.

In addition to that, there have been reports that last November,
Conor Claxton, a man accused of being a member of the Irish Re-
publican Army, testified in Federal court in Fort Lauderdale that
he and his associates had gone to south Florida gun shows to buy
thousands of dollars worth of handguns, rifles, and high-powered
ammunition to smuggle to Northern Island.

On October 30 in Texas, Mohammad Navid Asrar, a Pakistani,
pleaded guilty to immigration charges and illegal possession of am-
munition and authorities said that in the last 7 years, Mr. Asrar
had bought several weapons at gun shows, including handguns and
rifles. I do not know if he bought them from a licensed dealer or
aé prgvate dealer to be exact. He is suspected to have links to al

aeda.

So this is not an academic exercise. As you well know, too, we
have found in the safe houses in Afghanistan manuals that instruct
terrorists to exploit our lax gun laws, and so I would hope that we
could deal with this issue promptly as we have dealt with so many
others by closing the gun show loophole in a comprehensive way
and I wonder if you could give me your thoughts on that.

Attorney General ASHCROFT. First of all, I agree with you that
we need to make sure that we keep the guns out of the hands of
these individuals who would terrorize and disrupt our freedom. In
the event that the Congress makes changes in that respect, I will
enforce those changes substantially.

I have taken steps on my own to direct better enforcement of our
laws which prohibit the acquisition of guns by illegal aliens. I have
directed in the NICS system that the immediate determination rate
be improved so that we will improve our accuracy to ensure that
prohibited persons, including prohibited aliens, do not receive fire-
arms in violation of the law. I requested that the FBI send all non-
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citizen firearm purchase requests to the INS Law Enforcement
Support Center to check against INS databases. The FBI expects
this process to be fully automated by late fiscal year 2002, so some-
time close to fall. All non-citizen checks will be delayed until all the
INS systems are queried and the responses evaluated by the FBI
so that we do not have people falling through the cracks. The FBI
estimates that approximately 3 percent of the incoming call volume
will be sent through this procedure of special checks with the INS.
Only NICS checks for non-citizens will be affected by this process,
not other NICS checks.

In addition, I would cite two improvements that are made, not
to say that others could not be made, but on June 28, I directed
the FBI to increase to the fullest extent practicable the percentage
of NICS checks resulting in an immediate response of “proceed” or
“deny,” because if there is too much lag, it is just a “proceed” that
comes as a result of no action.

In September, the FBI implemented an enhancement to the
NICS system, a logarithm that filters out false positive hits and
records erroneously matched records, pardon me, erroneously
matched to descriptive data of the purchaser against the NICS
database. As a result, the NICS immediate determination rate has
increased by 5 percent so that we do not have an absence of deter-
mination, which results in an inappropriate authorization.

So I think this is a challenge and one that we need to work on
and I am doing administratively what I believe we can do to keep
the guns out of the hands of those prohibited aliens.

Senator REED. Mr. Attorney General, if I understand the system,
if one was a non-citizen, approached a private seller at a gun show
in a State without a background check, none of these provisions
would be triggered at all?

Attorney General ASHCROFT. If the person is not a federally li-
censed vendor, you are correct.

Senator REED. And that is the whole purpose of the gun show
loophole bill, to apply to these non-federally licensed vendors,
SO——

Attorney General ASHCROFT. Licensed vendors at gun shows are
already covered.

Senator REED. I commend you for your enhancement of the li-
censed dealers. The hole, the vulnerability, the gap which this very,
very astute and ruthless terrorist organization looked to and tried
to exploit is the non-licensed dealers.

Attorney General ASHCROFT. The President supports closing, I
believe, the gun show loophole as you describe it.

Senator REED. So you would support legislation that would close
the gun show loophole?

Attorney General ASHCROFT. This administration does support
closing the gun show loophole.

Senator REED. Would you send a proposal up here? I already
have a very good proposal, but you might consider looking at it.

Attorney General ASHCROFT. Thank you.

Senator REED. Thank you, Mr. Attorney General. One more issue
with respect to this whole area, because I believe it is an important
one. I believe you, from your response, obviously understand how
important it is.
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NICS CHECKLIST

After September 11, I met with some officials from the Depart-
ment of Justice and the Bureau of Alcohol, Tobacco and Firearms.
They indicated to me that immediately after September 11, the
audit log of approved gun sales was checked under the NICS sys-
tem with the Government’s terrorist watch list. That also was re-
ported in the New York Times. And so it was clear that in the
wake of the tremendous crisis, in the wake of looking everywhere
for possible terrorists and terrorist attacks, these NICS records
were deemed to be vitally important to be looked at.

But you intervened shortly thereafter to prohibit any type of
comparison of terrorist watch lists and NICS records. You indicated
your interpretation of the law that such a comparison was not ap-
propriate. I will disagree on that issue, but it raises a fundamental
question.

Again, in the space of all of these proposals to aggressively at-
tack terrorism, you did not send a proposal up here to ask Con-
gress to clarify the use of the NICS list in comparison with the ter-
rorist watch list. Would you be in favor of doing that? I know Sen-
ator Schumer and I are sponsoring legislation to affect that or clar-
ify the situation.

Attorney General ASHCROFT. May I just clarify a moment what
I believe happened?

Senator REED. Yes, please.

Attorney General ASHCROFT. At the request of the Bureau of Al-
cohol, Tobacco and Firearms, ATF, about 180-some names were
checked against the NICS audit log, which includes information
about approved gun transfers. The counsel at the FBI developed
reservations about that in light of his belief, which I believe to be
appropriate, that the law prohibits the use of NICS records for any-
thing other than auditing the NICS system with one exception. If
in auditing the NICS system you detect a violation of the law, that
can be referred for prosecution.

If that law is to be changed, I believe that it will have to be
changed statutorily. And in the event that it is changed statutorily,
we would have continued—were it to be changed, we would con-
tinue on a course that had originally been started but was with-
drawn when counsel for the FBI decided that it had not proceeded
appropriately.

It is my understanding that I intervened in that setting. It is my
understanding that counsel for the FBI said, wait a second, we are
outside the limits of our authority and we are in a prohibited area
in accordance with the law which was enacted relating to NICS.

Senator REED. Thank you, General, for clarifying the situation,
but as I understand the situation now, the operative rule is that
these lists cannot be compared—the NICS list cannot be compared
with a terror watch list. Is that the operative rule today, the law?

Attorney General ASHCROFT. When the NICS process is made,
checking whether or not to issue a gun, the NICS system can in-
ventory databases to find out if the individuals are ineligible. But
any NICS record that is maintained is not eligible after that point
for subsequent cross-reference to other investigative efforts.
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Senator REED. Just a final point to clarify my understanding.
You said in your response that the ATF had requested access to the
NICS list to check some type of watch list, that you did not inter-
vene, but that the counsel for the FBI intervened and stopped that
process so there was no cross-checking of lists. Am I led to believe
that if:

Attorney General ASHCROFT. I think there may have been some
cross-checking done

Senator REED. Right, but it was terminated——

Attorney General ASHCROFT. It was terminated——

Senator REED [continuing]. Before it was complete.

Attorney General ASHCROFT. That is correct, and I would be cor-
rected if my staff were to tell me that I had intervened, but I
thought that the FBI counsel

Senator REED. No. No. Mr. Attorney General, I do not want to
leave that suggestion if it is not supported by the facts. The point
I want to establish, I want to understand what the law is today be-
cause you seemed to imply in your response that except for the in-
hibitions of the FBI general counsel, this process would have con-
tinued, and then I thought I heard you say——

Attorney General ASHCROFT. No. No. I agreed with his judgment
on the statute.

Senator REED. Okay.

Attorney General ASHCROFT. I need to clarify one other thing——

Senator REED. Yes, Mr. Attorney General?

Attorney General ASHCROFT [continuing]. Which my staff is help-
ing me on this detail. Denials in the NICS system are available
for——

Senator REED. These are the approved purchases we are talking
about?

Attorney General ASHCROFT. It is approved purchases, and per-
sons who are denied and subject to prosecution for attempting to
purchase a gun illegally.

Senator REED. Again, I think our exchange at least suggests an
ambiguity in this issue which might require legislative correction,
and again, your support for such would be appreciated.

Attorney General ASHCROFT. Thank you.

Senator REED. Thank you very much, General.

Senator HOLLINGS. I am delighted to recognize our former chair-
man, Senator Domenici.

COUNTERTERRORISM RESPONSIBILITIES

Senator DOMENICI. Thank you very much, Mr. Chairman.

First, I want to say to the Attorney General, in this new war we
have, the war on terrorism, you have a very big job and the Justice
Department has a lot of responsibility. I commend you for the way
you have handled the job so far and, hopefully, you will remain
viglﬁant and things will continue to break our way under your lead-
ership.

This subcommittee has a lot to do with the success of your office
in the war on terrorism. People talk about how we are going to en-
gage America in this war, and right here at this table in this sub-
committee, when we finally write up this appropriation bill, we will
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have a lot to do with how we are going to engage ourselves in this
war.

While that is going on, there are a lot of programs that are part
of the great American ongoing scene that you have to fund and op-
erate. I have at least 8 or 10 that intrigue me and that I am inter-
ested in, some of them having New Mexico impacts. I am not sure
I will get them all asked. If I do not, I will bundle them up and
submit them to you and would ask that you submit your answers
to the committee in whatever the chairman says, 10 days, 2 weeks,
whatever is his requirement.

Attorney General ASHCROFT. We will try and be very prompt.

MENTAL HEALTH COURTS

Senator DOMENICI. I want to quickly cover mental health courts
and just say to you that we are experimenting across the land with
a very small program, $4 million, to set up mental health courts.
It is only for misdemeanors, but I think people would be shocked
in this country if they knew that the jails of our cities and counties
house more mentally ill people than do our hospitals or institutions
that we have set up in an effort to help the mentally ill. There are
more of them in our jails, in our county jails, in particular, than
there are in our hospitals, which is a rather frightening approach
indicating that America has got some resources that it ought to put
in the right places.

We started with mental health courts and I would like to ask you
if you would have your staff give you a quick briefing on the men-
tal health courts and ask if you could see your way clear to support
them. They are new. They will handle misdemeanor cases. What
happens is the entire framework of this small court system, of this
new mental health court program, gears itself to the problems of
misdemeanors of mentally ill people. There is a special way to treat
them, a certain kind of help that is available. I think it is a very
small amount of funding to put up, even though you are burdened
with many programs, to see if we cannot do better in this area.
Would you comment on that, please?

Attorney General ASHCROFT. First of all, I am very pleased to
ask my staff for an additional briefing on this matter. One of the
things that is a responsibility of our judicial system is to try not
just to punish the offender, but to prevent future difficulties. In re-
mediating offenses of those who are mentally ill, sometimes the
close supervision that comes in a so-called mental health court set-
ting can be valuable. I appreciate your mentioning it to me and will
ask for additional information in accordance with your request
from those who are responsible in the Department for these issues.

VAWA—NEW MEXICO

Senator DOMENICI. I thank you very much. Now on behalf of the
State of New Mexico, I want to ask you—I will submit this nar-
rative also so I will not have to use the time of the subcommittee,
but New Mexico has been denied funding in its efforts with ref-
erence to violence against women. We have an office, like most
States do, with reference to violence against women. It turns out
that New Mexico’s statute, which is supposed to enable us to re-
ceive the money, is not written exactly as your lawyers think it
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should be written. Therefore, New Mexico is being denied its grant
because we have not met the statute properly and have not passed
legislation that puts us in a position to qualify.

I think the denial under those circumstances, especially since the
grant was given heretofore with the same facts, it is more than we
ought to take as a State. I would ask you if you would consider it
a good faith effort, and if you would, give New Mexico a 1-year
waiver so they might proceed and not lose the money while they
get together with the State legislature and attempt to rectify the
statutory shortcoming.

Attorney General ASHCROFT. I am aware of this unfortunate situ-
ation. It 1s my understanding that the State legislature recently
passed domestic violence legislation necessary to comply, and if
they have not, that is another situation. But it would be very pleas-
ing to be able to rectify this, and absent their having done so, I will
consider your request.

Senator DOMENICI. I believe you will find that they have not rec-
tified it.

Attorney General ASHCROFT. They have not.

Senator DOMENICI. They are out of session. They do not come
back in until a call and there will not be a call this year. I think
we really ought not be left without the money, and if you would
take a look into this situation, we would appreciate it.

Attorney General ASHCROFT. Thank you.

RADIATION EXPOSURE COMPENSATION PROGRAM

Senator DOMENICI. Thank you very much. You also have another
area, just to recognize the diversity of what you do, a radiation ex-
posure compensation program.

Attorney General ASHCROFT. Yes.

Senator DOMENICI. Now, this is a very serious program. Nobody
wanted it at the beginning because it cost so much money that sub-
committees asked why they should be charged with those large
amounts of money when the budgeteers are not giving us enough,
nor are the appropriations chairmen giving us enough money. But
we have, one way or another, finally set this program where it is
sailing along. We had a very disgraceful situation, as you probably
know, where certain recipients, entitlees, were walking around
with I0Us in today’s world, literally an IOU from the Federal Gov-
ernment saying, we ran out of money but we owe you as compensa-
tion under these particular radiation exposure statutes.

I have a series of questions, following our attempt to set this pro-
gram straight with an amendment that I was privileged to offer.
I would ask you, if you can, for the record, to submit to us informa-
tion on whether all the IOUs have been paid, for instance. Would
you break down a category on the number of claims paid State by
State? There are about eight or nine questions so that we will
know that you are focusing on the program, and you are getting
on with spending the money that is there.

You should know and the Senators should know, that after all
of this effort, we do have plenty of money because we have open-
ended it out of frustration. Since we do not know what the amount
is, we have said, as much money as you need to pay IOUs. Do you
have any observations regarding the program? In any event, will
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you answer our questions so we will know the status of the pro-
gram?

Attorney General ASHCROFT. I will answer your questions, Sen-
ator, and my observation is that IOUs are a one-way street. I do
not think the Federal Government, when it comes time April 15,
likes to get an IOU from you, so when we have to pay our bills,
we ought to give.

I would add that the enactment of the National Defense Author-
ization Act for Fiscal Year 2002 ensures that funding will be avail-
able to pay the claims——

Senator DOMENICI. That is right.

Attorney General ASHCROFT [continuing]. Including $172 million
in fiscal year 2002 and $143 million in fiscal year 2003. Our esti-
mates, we believe that these amounts will be sufficient to ensure
that the Government actually pays the meritorious claims of Amer-
icans who lost their health, and in some cases, whose lives were
ost.

I will be happy to receive the list of specific questions and to
make written responses to them. I think we are making great
progress, not as a result of any great work by the Department, but
the Congress stepped up to the plate here and provided a basis for
us to do this in a far better way.

Senator DOMENICI. I thank you very much, and I thank the Sen-
ators here who helped when that amendment was offered on the
defense authorization bill and everybody supported getting the
IOUs paid. It seemed to be a situation you would not like to go
home and answer to your constituents. I told them I would never
come back to their area until it was fixed. It was fixed, and I went
back to see them.

SANTA TERESA PORT OF ENTRY

IOUs have left the scene.

I have two other questions with reference to ports of entry in
New Mexico that I will just raise briefly with you. We have a little
port of entry called Columbus. It desperately needs to be open all
day and all night because it is the only port in that area that can
handle that kind of a commercial load. We need somebody to look
at when you are going to be able to provide the additional per-
sonnel needed for this port to do its job.

We have a brand new port called Santa Teresa, which I am stat-
ing so that your staff will know of my concerns. It has a similar
problem. It is underfunded and they have to cut back on their serv-
ices because we do not have enough staff to keep it open.

I might say to my fellow Senators, when the United States of
America declares that we are going on alert, we all wonder, what
does that mean? I can tell you, with reference to ports of entry, it
means that they clamp down tremendously on those going through.
As a result, if you do not give them more personnel, the lines get
enormous and the backlogs get extreme because we are on alert
and we are checking the cars and trucks more carefully than we
would otherwise.

But nobody recognizes the problem they have with money, and
I am asking in this regard that you take a look. These ports are
really doing their job with way too little money in terms of the per-
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sonnel they need. Do you have an observation or comment regard-
ing either of these two ports?

Attorney General ASHCROFT. Well, I spent some time on the
Southwest border, particularly in the El Paso sector and over to
Santa Teresa, which is—and we are pleased that we have that fa-
cility there and it is an exemplary facility and there are hard-work-
ing people there, but there is no question that it is stressed. Inspec-
tors from the El Paso point of entry have been detailed to assist
so that we could get to a 24-hour, 7-days-a-week basis there at
Santa Teresa. The two new positions are to be deployed to Santa
Teresa in this fiscal year, so we hope to be making progress.

You are correct that when we go on high alert, it stresses us and
it stresses the country commercially. We came close to having some
of our manufacturing concerns in America be incapable of con-
tinuing manufacturing because the part streams that came from
Canada and Mexico to these manufacturers were curtailed. In a
system of just-in-time inventory, you threaten to be unable to con-
tinue.

So we will address these issues regarding Santa Teresa and Co-
lumbus, did you say?

Senator DOMENICI. Columbus, yes.

Attorney General ASHCROFT. I do not remember having been to
Columbus, and I hope that means I have not been there——

Senator DOMENICI. I do not think you would have. It is a very
small port, and if you went to the El Paso region, it is quite a dis-
tance, about 1 hour and 15 minutes’ ride.

Attorney General ASHCROFT. I think we went to Santa Teresa,
which has got some new facilities there

Senator DOMENICI. Brand new.

Attorney General ASHCROFT [continuing]. Very nice facilities. But
we will work in this respect.

Senator DOMENICI. Thank you very much. Thank you, Mr. Chair-
man.

Senator HOLLINGS. Senator Murray.

Senator MURRAY. Thank you very much, Senator Hollings, for
having this committee hearing. I really appreciate the opportunity
to ask some important questions from the Attorney General. Wel-
come to you for being here today.

Attorney General ASHCROFT. Thank you.

DOD PARTICIPATION IN NORTHERN BORDER SECURITY

Senator MURRAY. Mr. Attorney General, last December, you an-
nounced that the administration would send the National Guard
personnel to the northern border to help with border security
issues. This is an extremely important issue to my State. People’s
lives have been impacted. The economy has been impacted. We
have a tremendous amount of traffic going back and forth across
the border that since September 11 has really halted and slowed
and caused tremendous distress to those communities. So your an-
nouncement was extremely important and I really appreciate the
fact that some relief is on the way. But more than 2 months have
passed since that announcement and not a single Guardsman has
yet been deployed to the border.
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Now, I have been working closely with Governor Ridge, the De-
partment of Defense, and the Washington National Guard. Gov-
ernor Ridge has been really good to work with. In the last week,
he has gotten personally involved in this and I really do appreciate
it. But it is kind of astounding to me, when our borders are so im-
portant, and we all understand that now, why it has taken 2
months for the northern border to get help and I wish you could
explain that to us on this committee.

Attorney General ASHCROFT. Well, first of all, let me agree with
you that we need to have the right kind of inspecting capacity and
deployed resource on the northern border. We have about 5,500
miles of border with Canada and we have had fewer than 400 peo-
ple staffing, manning that border, as opposed to the Southwest bor-
der, which has about 2,000 miles and we have had 9,000 people on
the Southwest border.

Senator MURRAY. We are acutely aware of that in my State.

Attorney General ASHCROFT. So we, in the midst of the situation,
and we have had some threats regarding even terrorism. As you
know, one individual, the millennium bomber, came across the
northern border in your area, and fortunately, our sensitivity to
terrorism and its potential allowed us to intercept that situation.

But we were able to iron out the funding and other resource allo-
cation matters with the Department of Defense and the memo-
randum of agreement, or MOA, was signed on February 15. About
700 Department of Defense personnel will assist and we should
have those moving very quickly, now that the agreement has been
signed. But the Department of Defense, obviously, is engaged in
other very serious responsibilities and these—I wish we had been
able at an earlier time to reach the kind of understandings about
the deployment. We have been keenly aware of both threats to our
security that could exist and the impairment to commerce that
comes when you have to have a setting where you do not have ade-
quate personnel.

So we are going to have those individuals. They will be assisting
in physical inspection of vehicles

Senator MURRAY. Do you know when they will be actually on the
ground in our States?

Attorney General ASHCROFT. Senator, I think I have to—I hear
that the DOD personnel are expected to be in place in 2 weeks. I
do not know if that means in Washington. I will be happy to try
and learn specifically when we can expect that to happen.

[The information follows:]

NATIONAL GUARD DEPLOYMENT

The Immigration and Naturalization Service (INS) signed a Memorandum of
Agreement (MOA) with the Department of Defense (DOD) on February 15, 2002.
Under this MOA, DOD will provide port-of-entry security, perform physical exam-
ination of vehicles, and manage traffic flow as well as provide limited air and intel-
ligence support to assist in monitoring potential illegal activity along the northern
border. All DOD personnel providing support to the Border Patrol under the MOA
were on duty on the northern border by March 18, 2002. The support consists of
a total of 6 aircraft with 63 pilots and crewmen. In addition, there are a total of
16 DOD personnel to support the Sector Intelligence Centers (SIC).

One aircraft with 11 pilots and crewmen and 5 support personnel for the SIC are
assigned for duty in Washington state. Mobilization of 29 DOD personnel to Wash-
ington state ports-of-entry (POEs) to assist Immigration Inspectors began on March
15, 2002. As of March 19, 2002, all 29 DOD personnel were on duty at POEs.
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LIMITATIONS ON AGREEMENT WITH DOD

Senator MURRAY. We would really appreciate knowing that. One
of my concerns is that the MOAs are only for 179 days. Do you
think that is an adequate amount of time?

Attorney General ASHCROFT. Well, we have asked for the kind of
long-term commitment to the northern border in this budget re-
quest that we believe we can hire long-term professionals as part
of INS, the Border Patrol, to undertake these responsibilities. We
believe that is an attainable and achievable matter with what we
believe will be the appropriate resourcing.

Senator MURRAY. I agree with you, what we really need to do is
to get the Customs/INS/Border Patrol agents in place and not just
rely on the Guard, but I am concerned that 179 days will not be
long enough, particularly when budgets here take quite a bit of
time to get through and people need to be hired and trained. Will
you support us on an extension of that if 179 days proves to
not—

Attorney General ASHCROFT. I will do everything I can to make
sure that we secure the border properly, and I would be willing to
make a request for additional help.

Senator MURRAY. I appreciate that response.

Senator HOLLINGS. You have actually got $25 million in here for
285 Border Patrol agents to be transferred from the Southwest bor-
ger to the Northwest border. I just visited the Border Patrol school

own in

Senator MURRAY. Last year’s budget did make increases. We
need to make further increases in the budget today, but it is going
to take a while.

Let me ask you one other question on this. It is my under-
standing that the deployment order for the National Guard to the
border will be conducted in accordance with Title X and that the
Guardsmen will be deployed without any weapons. Now, my con-
cern is that deploying these soldiers unarmed really severely limits
their ability to guard the border because it will now fall upon the
INS and the Customs Service agents to protect the soldiers in addi-
tion to securing the border. Is that how we envision the National
Guard helping us and do you support the decision to deploy the
Guard under Title X?

Attorney General ASHCROFT. Senator, the Guard is going to pro-
vide assistance to the immigration inspectors, examiners, and Bor-
der Patrol. We believe that that assistance is going to be very valu-
a}ll)le in helping us carry over until we can put our own people
there.

I am not in a position—I do not know. I will have to just say,
I am not sure what would be the need for or benefit to asking the
Guard to be armed. There is a little sensitivity here that I think
is important for us to note. The border between the United States
and Canada is not a militarized border and we do not want to sig-
nal that it is and our friends in Canada are sensitive appropriately
that we do not signal that we are somehow arming the border.

So one of the reasons we want to use conventional resources
promptly and Border Patrol and INS resources is that that, again,
puts us back in the sense of regularity about the way we would en-
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force the border. It may be with that in mind that this determina-
tion has been made, but the best part of my answer was when I
said I do not know, and I will have to try and get back to you.

Senator MURRAY. I do appreciate that, but I think you should
know there is a concern that we are deploying a number of people
unarmed and it is not easy to be out there on a border patrol, as
I think you well understand, and I think there is a concern that
because this is under Title X that unarmed personnel on the border
will just mean that our Border Patrol will have more people to pro-
tect. I would appreciate hearing back from you when you know
that.

Attorney General ASHCROFT. Thank you.

[The information follows:]

ARMING THE NATIONAL GUARD

The position of the Department is that the National Guard personnel activated
by the Department of Defense (DOD) to provide support to the Immigration and
Naturalization Service (INS) on the northern border not be armed. The reasons for
this are:

—The DOD personnel assigned to provide aviation support to the Border Patrol
remain subject to DOD rules for the use of force, which states that the soldiers
will not be armed.

—DOD personnel assigned to support INS will not participate in the pursuit, sur-
veillance, search, seizure, apprehension, arrest, investigation, interrogation or
detention of any individual; or any other form of law enforcement activity.

—DOD personnel will not be placed in a position or be required to perform a task
that calls for the use of force, lethal or non-lethal.

—No DOD aircraft or aircrew will be required to land or conduct operations in
a “hot” zone.

—An armed INS Border Patrol agent will be transported aboard each flight of
DOD aircraft.

—An Immigration Inspector will directly supervise DOD personnel while on duty
at the port.

—The 16 DOD personnel supporting the Border Patrol Sector Intelligence Centers
will be working in an office environment.

REDUCTION OF THE COPS PROGRAM

Senator MURRAY. Mr. Chairman, I do not have much time yet
and I know Senator Mikulski asked about the COPS program. Let
me just reiterate my concern about that, as well, and the program
cuts to that.

We are asking a lot of our local law enforcement since September
11. I have received dozens and dozens of letters from our local law
enforcement officers from all over our communities who are deeply
concerned that they are getting a real double standard here, where
we are asking a lot of them to protect citizens in situations none
of them envisioned a year ago, and cutting the COPS program says
to them that we are not going to stand behind our commitment to
help them. So I hope that we can reinstate this program in our
budget and that we can do the right thing to support the cops that
are working so hard to protect our citizens today.

Attorney General ASHCROFT. Thank you.

Senator HOLLINGS. Very good. Senator Kohl.

Senator KOHL. Thank you very much, Senator Hollings.

Mr. Attorney General, good to see you.

Attorney General ASHCROFT. It is a pleasure to see you.
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PROJECT CHILD SAFE

Senator KOHL. Mr. Attorney General, in last year’s CJS bill, we
included a provision calling for the Justice Department to develop
a safety standard for child safety locks and to report to Congress
by January 15. This standard has not yet been developed, and until
it is, no Federal funds can be spent for the distribution of safety
locks. We included this language after the Consumer Product Safe-
ty Commission released a study which found that 30 of the 32 safe-
ty locks then available on the market could not pass the most basic
safety tests.

While we continue to believe that the purchase of a safety lock
should be mandatory, we also strongly believe that the locks, obvi-
ously, must work. Can you tell us which experts the Justice De-
partment is working with to write the report and can you tell us
when it will be completed?

Attorney General ASHCROFT. First of all, I thank the Senator for
this inquiry. The Office of Justice Programs has been working with
the Consumer Product Safety Commission and with a group known
as the American Society of Testing and Materials to develop the
national standards for gun safety locks. I have been told that those
standards should be available in the next 60 days, sometime during
April of this year, and I would hope that that is an accurate fore-
cast. I know that it was mandated by January, but they are obvi-
ously not here.

Senator KOHL. So are you saying that——

Attorney General ASHCROFT. April is the projected date, and we
are working with the Consumer Product Safety Commission and
the American Society of Testing and Materials in the development
of the standards.

SAFE EXPLOSIVES ACT

Senator KOHL. All right. Thank you so much.

Mr. Attorney General, as you know, Senator Hatch and I have
introduced legislation that creates uniform Federal regulations for
the sale or purchase and the possession of explosive materials. In
some States today, it is easier to get enough explosives to take
down a house than it is to buy a gun, to get a driver’s license, or
even to obtain a fishing license. The Safe Explosives Act that he
and I authored would extend the same requirements currently in
place for interstate purchases of explosives to intrastate purchases.

Mr. Attorney General, can you tell us whether the Justice De-
partment supports this legislation?

Attorney General ASHCROFT. First of all, we are in the process
of reviewing the legislation, which I think, if I am not mistaken,
that is the measure you submitted on February 14 with Senator
Hatch and Senator Cantwell and maybe Senator Schumer, I think
were the parties. This certainly seems like the kind of objective
that we ought to be able to support and I cannot announce a final
conclusion on a study of the legislation at this time, but we will
continue to review it and look forward to working with you on it.
It is the kind of objective that we ought to be able to work together
on to support.
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REDUCTION OF THE COPS PROGRAM

Senator KOHL. I know that Senator Mikulski talked about the
COPS program and Senator Murray mentioned it herself. I do not
want to belabor it unless there is something that you have not said
yet with respect to that. All the indications are that the COPS pro-
gram has been successful. As you know, it is a way in which we
at the Federal level help to support the hiring and deployment of
officers, which is clearly a good thing, or at least we all think it
is a good thing. The 80 percent cut in funding would indicate that
you all do not think it is such a good thing. Correct that misinter-
pretation if that is what it is that I have.

Attorney General ASHCROFT. Let me just say to you that I think
it is a good thing. I think it has worked very well. The objective
of the legislation was to make it possible for the law enforcement
community in America to understand and develop 100,000 new offi-
cers on the street. I do not know of a Federal program that has
been more successful in that respect.

Funding was, I think, for 111,000 eventually, and the most im-
portant part about that was that as the funding expired, in some-
thing like 92 percent of all the cases, the local law enforcement offi-
cials said this was a good idea. The purpose of the statute was to
introduce us to the value of these additional law enforcement offi-
cers, and we are going to pick up that cost and continue with those
officers.

So there are two groups of people that say that this has been
successful. One group says this has been successful. This is a pro-
gram that worked, that achieved its objective. Now we can do some
other things. Another group says, this is a program that worked.
It is successful. We ought to do more of this.

So, frankly, I think that is where we are. Certainly, the Depart-
ment of Justice is gratified by the success of this program and I
wish all of our programs had the 92 percent sort of endorsement
ratio of after having been in place, that they were so successful
that the local authorities thought they were willing to put up the
money to continue them. That is a wonderful endorsement.

The decision on the part of the administration to do some other
things that relate to the Federal Government’s responsibilities with
the resources is not a repudiation of the success or value of the pro-
gram, which I think everyone agrees is one of the most successful
programs we have ever had.

Senator KOHL. I do not know what to take of your answer, so I
am just going to sort of leave it there. I think you are saying it is
a great program, it has been a great success, and we are moving
in another direction, which is okay. I mean, I appreciate that.

Attorney General ASHCROFT. I think that is a fair characteriza-
tion, Senator. It accomplished its purpose. It said to local law en-
forcement, try some of these people for a period of time, see if they
are worth it. They concluded that they were. It demonstrated the
fact that hiring more people makes a difference in the quality of
life and the level of crime and I think

Senator KOHL. Does it say that, in your honest judgment, we
have reached the limit of-

Attorney General ASHCROFT. No, I think it says that——




38

Senator KOHL [continuing]. The limit of what success there is in
hiring additional law enforcement?

Attorney General ASHCROFT. I think it says that it has dem-
onstrated very clearly that if you put additional resources into the
law enforcement mix, you can improve the quality of life for people.
That having been demonstrated, for local decision makers, they
need to decide whether they want to put more resources into law
enforcement or whether they feel that they are at the right level.
The program initially was designed to demonstrate that concept.

I think it is clearly and overwhelmingly understood. A 92 percent
endorsement rate backed by funding at the local level indicates
that the law enforcement officials know and local decision makers
know that if they want to devote additional resources, they can
probably expect to see additional return in public safety.

Senator KOHL. I thank you. I thank you, Mr. Chairman.

Senator HOLLINGS. I thank you.

Senator Leahy, the chairman of our Judiciary Committee as well
as a distinguished member of our Appropriations Committee.

Senator LEAHY. Thank you.

Senator HOLLINGS. Like Kato’s famous couplets, you can make
your own little laws and sit attentive to your own applause.

Senator LEAHY. I am impressed, Mr. Chairman. I really am. I
will wait for the full translation of that. We Northerners have to
work on that accent just a bit.

Senator HOLLINGS. Oh, yes. That is all right.

Senator LEAHY. I actually served with the distinguished Senator
from South Carolina for over a quarter of a century on this com-
mittee.

Attorney General Ashcroft, I apologize for not being here earlier.
I am also the chairman of the subcommittee that handles foreign
aid and the administration was testifying on the foreign aid budget
and I was at that.

POSTCONVICTION DNA

I will put my full statement in the record. I do appreciate these
hearings, Mr. Chairman. I have written a number of letters over
the past several months to the Department of Justice and I realize
we have had some difficulty with the mail, but almost miracu-
lously, within hours of this hearing, all these—I have been waiting
for answers for several months—they suddenly got answered.

In fact, I received one letter I sent 6 weeks ago concerning the
Department’s decision to set aside its plans to offer $750,000 in
grant money for postconviction DNA review programs. I just want
to make sure I understand the answer. I had asked the question,
does the Department intend to wuse alternative funds for
postconviction testing grants? The response said you have asked
NIJ to look into DNA initiatives. Is this a way of just saying we
are not going to spend a dime on postconviction DNA testing? I re-
alize out of a $30 billion budget it is $750,000, but insofar as that
was specifically in legislation, what is going to happen?

Attorney General ASHCROFT. First of all, I agree with you that
these hearings are valuable and they do provide a basis for a better
service through the mail.
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My staff indicates to me that a number of your letters were an-
swered very recently, and that is appropriate.

Senator LEAHY. It focuses one’s attention.

Attorney General ASHCROFT. Thank you. Just to give you an
idea, in terms of what we requested for DNA work in the next
year’s budget——

Se;)nator LEAHY. No. No. What about the $750,000 that is there
now?

Attorney General ASHCROFT. The $750,000, I believe, is the
money that was allocated to assist New York in identifying victims
that died in the World Trade Center

Senator LEAHY. We voted tens of billions of dollars to make avail-
able for New York and elsewhere in post-September 11. Out of
those billions of dollars, there was not money for that DNA testing,
or the $20 billion that the President reassured New York they were
getting, there was not money for that? We had to take it out of the
postconviction DNA program? Is this just a nice way of saying, hey,
we do not like that program, so let us

Attorney General ASHCROFT. I think it is

Senator LEAHY [continuing]. Cloak it in terrorism and say we are
going to give it somewhere else?

Attorney General ASHCROFT. No, I do not think that is an accu-
rate characterization.

Senator LEAHY. I am just asking. I am just a lawyer from a small
town in Vermont and I do not understand how you figure it in the
big city, but it just seems to me that out of the billions of dollars
for post-September 11 terrorism things that we could have found
the money there and not had to take it out of this program, which
had been specifically authorized.

Attorney General ASHCROFT. I have asked about this and the an-
swer that I have been given is this, and I believe it is the appro-
priate answer, that the Director of the National Institute of Justice
had some concerns about the $750,000 project, about the method-
ology and the usefulness of the eventual findings from the proposed
research project, which would have provided almost no funding for
the actual testing of convicted offenders for DNA.

Moving this resource to provide and meet these other needs, I
think, reflects not a repudiation of the value of postconviction DNA
studies, but it reflects the fact that this did not appear to be a
study which was going to return the kind of value on postconviction
DNA that was appropriate and, therefore, was seen as an oppor-
tunity to support the effort to assist the identification in the World
Trade Center.

Senator LEAHY. Are we ever going to have money for
postconviction DNA testing?

Attorney General ASHCROFT. In our proposal for this year, next
year, pardon me, fiscal year 2003, the DNA breakout is convicted
offender backlog reduction, which is a postconviction sort of thing,
$15 million requested; DNA no-suspect backlog reduction, that is
where you have DNA from the crime scene, at $25 million; a DNA
lab improvement program, $35 million is requested; and DNA re-
Sﬁarch and development, $5 million is requested. Now, all of
those

Senator LEAHY. But there is no money in between now and then?
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Attorney General ASHCROFT. Okay, yes.

Senator LEAHY. It is a heck of a note if you are on death row
and it comes up prior to——

Attorney General ASHCROFT. Let me go over this year’s re-
sources. The convicted offender backlog reduction component is $26
million that is available this year. The DNA no-suspect backlog re-
duction amount this year is $35 million. The DNA lab improvement
is $35 million. And the DNA research and development fund is at
$5 million again for this year.

Senator LEAHY. All right. Let me ask you an area where I am
not sure I fully understand your answer, Attorney General, but let
me do a follow-up question and hope I get the answer prior to our
next budget hearing, or maybe we will have an authorizing com-
mittee hearing.

NORTHERN BORDER SECURITY

I know Senator Murray asked about the northern border and the
Justice Department budget calls for substantial increases in fund-
ing for border security. That is something I have called for for
years, certainly especially since September 11. In fact, I included
language in the PATRIOT Act authorizing tripling the number of
Border Patrol agents, INS inspectors, Customs Service officers. The
President’s budget builds on what we did in the appropriations bill
last year, Mr. Chairman, and I think that is on the right track.

I note your budget calls for half of the new Border Patrol posi-
tions to be on the northern border. It is silent about the percentage
of new INS inspector positions to be assigned to the northern bor-
der. Why not a similar earmark for inspectors? Are they needed?

Attorney General ASHCROFT. Well, let me say this, that I believe
inspectors are needed on the northern border. We are, as I men-
tioned to Senator Murray, eager to have the assistance of the Na-
tional Guard troops to assist us with inspections and other proc-
essing at the borders. We need for those borders to be open and
working and regular and free-flowing and secure all at the same
time.

I have visited the northern border with that in mind and I was
distressed in my recent visit to see people reassigned from the rest
of the country there. So I know that filling in there has made it
difficult across the board now.

Senator LEAHY. But General, I live an hour’s drive from that
same northern border and you could send up National Guard. They
are not trained the way Border Patrol are. They are certainly not
trained the way INS inspectors are. I can tell you right now, not
from any expertise but just going to that border, we need INS in-
spectors, we need Border Patrol, both, not just from a security
point of view but from a very significant economic point of view.

Canada is our largest trading partner. Talk with your fellow
Cabinet member, Secretary Abraham, and ask him what happens
with Michigan, for example, if you cannot move things, a free-flow
through. That is going to affect all the way down into your State
of Missouri. It is not just security. We want people to move back
and forth, plus the fact that we have a wonderful advantage of hav-
ing a country as friendly as Canada next to us.
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We authorized, for example, $50 million for INS to improve tech-
nology for monitoring that northern border and to purchase addi-
tional equipment. Does your budget request money under that au-
thorization? These are the things I would think we need.

Attorney General ASHCROFT. The President’s budget on the
northern border would reflect about a 148-percent increase over the
authorized individuals from the year 2001. In particular, in the
next year’s budget, we are seeking an enhancement of 150 individ-
uals 1n inspectors on the northern border. We are——

Senator LEAHY. Are those INS?

Attorney General ASHCROFT. Yes, sir. The use of the National
Guard is not to suggest that we think the National Guard has the
capacity to do this with the expertise of the INS. It is designed to
be a fill-in measure to try and help us in a stopgap way pending
the development of the additional INS resources and the training
and the hiring which is obviously a challenge.

Senator LEAHY. I would ask that you look very closely at that,
because you and I are in agreement. It should not be the job of the
National Guard. I have great admiration for the National Guard.
I am the co-chairman of the Guard Caucus. But I want them for
the things they are trained to do. They have helped out since Sep-
tember 11. Within a matter of hours, the Vermont National Guard
was flying patrols around the clock over New York City, our F-16s
based out of Burlington, Vermont, armed with sidewinders. They
did that for a very long time. The Guard in your State of Missouri
has been one that has responded very well. They all do.

But we need INS inspectors, we need Customs agents, we need
those who are trained for this very specialized thing. Just as we
could not ask them to go out and do some of the things the Guard
does, it is not good to have the Guard be asked to do that when
we can put these personnel along our northern border.

STATE AND LOCAL ASSISTANCE GRANTS

The administration is going to repackage a number of Justice De-
partment grant programs, cutting their funding. Programs targeted
for elimination include the State and local law enforcement block
grants, they got $400 million, I believe this year; Byrne law en-
forcement block grants for efforts to improve our State and local
courts, and they got, what was it, about $500 million this year. The
plan would cut more than $1.6 billion from the $2.5 billion appro-
priated this year for State and local law enforcement grants put
into a new $800 million justice assistance program.

It would be very serious, coming from a rural State. We rely, a
lot of rural States, a lot of rural areas of large States rely on these
grants to combat crime. They have proved very, very effective for
State and local law enforcement agencies. How does this new jus-
tice assistance program, which results after you cut $1.6 billion out
of the money we give to local and State law enforcement now, how
does this really help?

Attorney General ASHCROFT. Well, we believe the program will
be an effective program of assistance with the kind of flexibility
and capacity of the recipient governments to enhance security.
There is obviously a need for us to do some things federally that
we have not done, and as we seek to find ways to have the re-
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sources to do federally, it is not as possible for us to be as generous
as we might otherwise be with funding in providing assistance at
the State and local level.

Senator LEAHY. But you were a Governor and you were an attor-
ney general of your State. I was a State prosecutor. We both know
that in law enforcement, most law enforcement is done at the State
and local level and done best and our people want it done that way.
I mean, you like to know that you can call your local police depart-
ment or you can have your local district attorney respond or your
sheriff or State police or whatever else.

I think you may very well want to look at that, because I know
that the Congress is going to look at the fact that do we really im-
prove the safety in the small towns of Missouri or Vermont or
South Carolina or anywhere else if we are cutting back on the,
whether it is the Byrne grants or anything else that have gone to
those small communities or to the States.

I would suggest you look very closely at that because I am not
convinced that that is going to improve law enforcement. I mean,
we have seen crime come down every year for 8 years, but part of
that has been because of our dramatic increase in money to the
COPS program and other things over those 8 years to help.

TRILOGY

One other area I would ask you to look at is an FBI initiative,
I think it is an extremely important one, the Trilogy program to
upgrade their information technology. The counterterrorism supple-
mental for 2002 included almost $250 million for advanced com-

uter equipment and software. The FBI has requested another
5109 million in fiscal year 2003. But the law requires—as impor-
tant as this is, the law requires you, that is, as head of the Justice
Department, and the FBI to submit quarterly status reports on
Trilogy. That is in the fiscal year 2001 law. That has not been
done. Will you be able to start providing a current status report on
Trilogy?

Attorney General ASHCROFT. Senator, I will have to get back to
you on what the situation there is. I can

Senator LEAHY. I know you want to follow the law. We just
want——

Attorney General ASHCROFT. I do want to follow the law. It is my
responsibility to enforce the law. Frankly, I want to be very respon-
sive to you and to members of this committee and to the United
States Congress. I have a great respect for the law. The delivery
of Trilogy software has not been delayed. The expedited network
and desktop rollout will help the FBI. Let me make an inquiry
about the appropriate reports and let me make a report as prompt-
ly as I can. I will be happy to do that.

[The information follows:]

STATUS REPORT ON TRILOGY

The Department of Justice (DOJ) appreciates the support that Congress has given
its Trilogy information technology upgrade project, and understands the oversight
role that Congress plays in ensuring that the large amount of funding that it has
provided is used appropriately. Indeed, Trilogy is one of the FBI’s top priorities, and
it must be managed and executed properly.
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The fiscal year 2001 Appropriations Act directed the FBI to submit quarterly sta-
tus reports on the implementation of the Trilogy plan to the Appropriations Com-
mittees. The DOJ and FBI take this reporting requirement seriously and have
worked diligently with each other and with the Office of Management and Budget
over the last year to comply fully with this requirement and expedite the review
process so that timely reports can be transmitted to Congress.

The first quarterly report was transmitted to Congress on June 29, 2001. The sec-
ond and third quarterly reports were jointly transmitted to Congress on February
26, 2002.

The fourth report was prepared by the FBI but did not include the most recent
information on accelerated Trilogy implementation. Therefore, the FBI decided to
submit it with the fifth report to provide a more updated and accurate description
of the Trilogy program as it currently stands. The fifth report reflects recent devel-
opments regarding Trilogy acceleration and fully explains how the program has
been accelerated and improved to reflect the FBI’s response to the terrorist attacks.
The fourth and fifth quarterly reports were jointly transmitted to Congress on
March 19, 2002.

In summary, DOJ and FBI take reporting requirement responsibilities very seri-
ously and remain committed to keeping Congress informed on the progress of the
Trilogy program. At this time, DOJ has transmitted the first five quarterly status
reports to Congress. The FBI is currently working on the sixth report.

Attorney General ASHCROFT. May I just—I may have created a
wrong impression in response to one of the questions about local
law enforcement in saying that, in some instances, we have had to
allocate our resources to Federal responsibilities. I think, overall in
the President’s budget, assistance to local and State agencies will
have a substantial increase. But as it related to the programs you
mentioned, some of them are less than they were previously.

But I would be happy to present you and I will provide an ac-
counting of that, but I think it is between $1.8 and $2 billion of
overall increase for State and local law enforcement in the budget
request this year in recognition of the point you are making, that
law enforcement at the local and State level is very important to
national security.

[The information follows:]

STATE AND LOCAL FUNDING

While there is a reduction and consolidation of DOJ state and local grant pro-
grams, the Administration proposes an overall increase in federal resources in fiscal
year 2003 that are targeted to support the state and local emergency first respond-
ers. These federal funds are consolidated within the Federal Emergency Manage-
ment Agency’s $3.5 billion request.

TOBACCO LITIGATION

Senator LEAHY. How much total funding do we need to continue
the tobacco litigation?

Attorney General ASHCROFT. We have asked in this budget for
about $25 million

Senator LEAHY. Is that going to be enough?

Attorney General ASHCROFT [continuing]. For this year’s expendi-
tures. That would be combined with perhaps other resources to as-
semble the kind of database, evidentiary database and the organi-
zation of the hundreds of thousands of documents that are nec-
essary. We believe that is an amount that is appropriate to and
will provide a basis for us to sustain the lawsuit in this year, to
confinue the lawsuit and to continue to prosecute the lawsuit vigor-
ously.

Senator LEAHY. If it is not enough, do you have other sources
where you can get money?
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Attorney General ASHCROFT. We have sources that have been
used previously that relate to the health care fraud and abuse
fund. I believe that is one of the sources that have been tapped
from other agencies that have provided available resources to help
sustain the cost of developing the evidentiary basis for the trial.

Senator LEAHY. Mr. Chairman, I will put my other questions in
the record, but I wonder if I might have the indulgence of the
Chair to ask one more question.

Senator HOLLINGS. Sure, all you want. Go ahead.

CIVIL RIGHTS OF ARAB AMERICANS

Senator LEAHY. How about Federal civil rights enforcement?
There were a rash of crimes against Arab and Muslim Americans
after September 11. Some were shocking. One, a man who shot, as
I recall, one person who was not a Muslim but he just shot him
dead. He was a Sikh. When asked why, he said, “Because I am an
American.” Well, that shames all Americans and I know you share
my views on that and I thought President Bush’s statements,
strong statements against that kind of discrimination against fel-
low Americans was very, very good and I publicly praised the
President for that and the Department of Justice for speaking out
on it, too.

Now, when you came before the Senate Judiciary Committee in
December, you said the FBI has commenced approximately 300
Federal criminal investigations involving post-September 11 at-
tacks on Arab or Muslim Americans or others based on their eth-
nicity, their actual ethnicity, or in some cases, of course, their per-
ceived ethnicity.

But you say that, to date, there have been only eight Federal
cases resulting from approximately 300 investigations, so in about
97 percent, there were none. Even if you count all the State pros-
ecutions, there appear to be about 60 total cases out of 300 inves-
tigations. Is that because there was nothing there or is this be-
cause of a policy determination on such hate crimes?

Attorney General ASHCROFT. This Justice Department and this
administration will prosecute hate crimes vigorously whenever the
evidence provides a basis for that kind of prosecution. I thank you
for commending the President. His leadership was immediate after
September 11 in visiting mosques and convening leaders of the
Muslim faith. I personally visited mosques myself and——

Senator LEAHY. And I commend you for that, too.

Attorney General ASHCROFT. We have worked with local prosecu-
tors in developing cases wherever that was appropriate and wher-
ever that was the right course of action. The deplorable settings
where individuals struck out, injured, killed individuals based on
ethnic differences is intolerable. We have made every resource that
we could possibly make available to help in this respect devoted to
it.

If you look carefully at the incidents, the graph of the incidents
was that early on, there was a higher, very high—pardon me, let
me be careful about this—the incidence of offense was high at the
early stages and went down dramatically as we worked in the en-
forcement area. We will continue to work with local authorities and
with Ralph Boyd, the Assistant Attorney General for Civil Rights
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and the Criminal Division of the U.S. Attorney General’s Office as
well as the Criminal Division of the Civil Rights Division of the
U.S. Attorney’s office.

Senator LEAHY. Would you ask them, then, to give me updated
figures on the number of complaints made, the number of inves-
tigations made, but then the number of prosecutions that resulted?

Attorney General ASHCROFT. I will be very happy to provide you
with complete data.

[The information follows:]

HATE CRIMES SINCE 9/11

The Federal Bureau of Investigation (FBI) initiates hate crime investigations
based upon receipt of sufficient information from a source known to be reliable. Fed-
eral hate crime statutes require a crime to be motivated by bias and specify that
the criminal behavior interferes with a “Federally protected activity.” The “Federally
protected activities” are specified in the statutes and must be present for a federal
prosecution. Additionally, some matters labeled by the victims as a “hate crime,” are
in fact “hate incidents” that do not rise to the level of a criminal act which fall with-
in the FBI’s civil rights jurisdiction. Therefore, investigations are initiated only
when, after reviewing a complaint, it is determined that there is sufficient informa-
tion to establish that a crime was likely committed and that potential federal juris-
diction exists.

The FBI has initiated 332 hate crime investigations involving Arab/Muslim/Sikh-
American victim individuals/institutions since September 11, 2001. Since March 14,
2001, of the 332 investigations, 167 cases are ongoing and 165 have been closed.
Additionally, approximately 85 individuals have been charged with state or local
crimes in connection with the aforementioned 332 hate crime investigations.

The United States Attorneys’ Offices do not track the number of Arab-American
victims. However, a new criminal program category called Hate Crimes Arising Out
of Terrorist Attacks on the United States was created post September 11, 2001.
From its inception through March 14th, 56 criminal referrals have been received
and 9 federal cases have been filed under this new category.

HATE CRIMES LEGISLATION

Senator LEAHY. Have you taken a position on S. 625, the hate
crimes legislation introduced by Senator Kennedy that was re-
por“;ed out of the Judiciary Committee and was sent to the full Sen-
ate?

Attorney General ASHCROFT. No, we have not.

Senator LEAHY. Will you be?

Attorney General ASHCROFT. I do not know. I have not seen the
legislation.

Senator LEAHY. We wrote to you about it. I got an answer back
that expressed support for another bill that was introduced in a
prior Congress. Would you be able to get me the Department’s posi-
tion on S. 6257

Attorney General ASHCROFT. We will be happy to receive your re-
quest and respond to it.

[The information follows:]

HATE CRIMES LEGISLATION

The Department’s position on the pending hate crimes legislation is informed by
our recent experience in responding to bias-motivated crimes which have unfortu-
nately arisen in the wake of the tragic events of September 11. Since that date, the
Civil Rights Division, which prosecutes bias-motivated crimes under several existing
federal statutes, has investigated over 300 cases of alleged discriminatory backlash
against individuals perceived to be of Middle-Eastern origin, including Arab Ameri-
cans, Muslim Americans, Sikh Americans, and South-Asian Americans.

Additionally, the Department recently indicted Darrell David Rice for the 1996
murder of Julianne Marie Williams and Laura “Lollie” S. Winans in the Shen-
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andoah National Park. The four-count murder indictment specifically invokes a fed-
eral sentencing enhancement that was enacted to insure justice for victims of hate
crimes. In this case, the federal sentencing enhancement provides for increased pun-
ishment if the fact finder at trial or, in the case of a plea of guilty or nolo
contendere, the court at sentencing determines beyond a reasonable doubt that Rice
intentionally selected either victim as the object of the offence because of the vic-
tim’s actual or perceived gender or sexual orientation. If convicted of any of the
charges in the indictment, Rice could face the death penalty.

The Department of Justice appreciates the leadership Senators Kennedy and
Hatch, as well as other members of Congress, have shown on the important issue
of hate crimes. Your leadership is reflected in the fact that the Senate Judiciary
Committee has now voted to send S. 625 to the full Senate. As your question notes,
in my previous responses to the Committee I observed that then-Governor Bush in-
dicated during the Presidential campaign that he supported Senator Hatch’s pro-
posed hate crimes legislation, which was introduced during the 106th Congress and
which shares several features with S. 625. As I explained in my earlier response,
these common features include provision by the Attorney General of assistance in
the investigation or prosecution of any violent crime that constitutes a felony and
is motivated by animus against the victim by reason of the membership of the vic-
tim in a particular class or group; grants by the Attorney General to state and local
entities to assist in the investigation and prosecution of such crimes; and the appro-
priation of $5,000,000 for the next two fiscal years to carry out the grant program.

As you know, S. 625 is an important proposal which would amend the federal
criminal code in numerous significant respects. The Department of Justice continues
to review and evaluate the constitutional and policy issues raised by the proposed
amendments to the federal criminal code in S. 625. At the same time, we are con-
tinuing to fulfill our important mission of enforcing the existing laws relating to
bias-motivated crimes that fall within federal jurisdiction.

Senator LEAHY. Mr. Chairman, I appreciate this very much. The
hate crime things worry me very much as an American. I know
they do you. My maternal grandparents came to this country not
speaking a word of English and I know that they faced a lot of prej-
udice because of that. Both my grandfathers were stonecutters in
Vermont. My paternal grandfather died when my father was barely
into his teens.

At that time, Vermont was a far different place. My father used
to, in looking for work, the signs were either no Irish need apply
or no Catholics need apply. The Italian side of my family, again,
the very same thing. I know from your own deep faith how abhor-
rent you find those days, as I do.

But we want to make sure, all of us, whether in the Department
of Justice, the administration, or the Congress, that we do not find
ourselves going back to that kind of a dark time in our country. We
have gone way beyond that in Vermont, fortunately. But the ability
to judge people based on their race or religion always lurks beneath
the surface and we all have a responsibility to make sure that this
country, which is founded on ideals that go way beyond that, stick
to those ideals.

Thank you. Thank you, Mr. Chairman.

Senator HOLLINGS. Thank you, Senator.

[The statement follows:]

PREPARED STATEMENT OF SENATOR PATRICK J. LEAHY

Mr. Chairman, I join you in welcoming Attorney General Ashcroft to the Sub-
committee today. During the past year the Justice Department has confronted the
unprecedented and daunting challenge of protecting the United States against inter-
national terrorism in the wake of the attacks of September 11, 2001, and the subse-
quent anthrax attacks. The Justice Department, under the leadership of the Attor-
ney General, deserves credit for sustaining the confidence of the American people
in the government’s ability to assure their safety.
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I want to congratulate the Attorney General and the vast array of law enforce-
ment and other officials, for the completion of a peaceful and secure Winter Olym-
pics. I know that the Attorney General was personally involved in making sure that
security was strengthened for public events away from the Olympics facilities.

While the Attorney General and I have not always agreed on particular actions,
I respect the strength of his commitment. We worked together on the USA PA-
TRIOT Act last year and demonstrated that the Congress and the Executive Branch
can work together to combat terrorism and protect individual rights.

Today the Attorney General seeks to describe and justify a $30.2 billion budget
request for the Department of Justice in fiscal year 2003, which includes $539.2 mil-
lion to continue on-going initiatives funded in the fiscal year 2002 Counterterrorism
Supplemental. I support the Administration’s decision to give high priority to com-
bating terrorism, including border security. We have a duty, however, to take a clos-
er look at details that may not have been considered when the Supplemental was
adopted last year.

In addition, just in the last day, I have received seven responses from the Depart-
ment to outstanding requests for information about the activities of various Depart-
ment components. These hearings are very useful in prompting responses, and I
thank the Chairman for convening the hearing and the Attorney General for his at-
tention to my questions.

BORDER SECURITY

The Justice Department’s budget calls for increased spending on border security,
and that proposal is a step in the right direction. I am confident that the Congress
will continue on its path toward fulfilling the goal that we included in the USA PA-
TRIOT Act of tripling the number of Border Patrol agents, INS Inspectors, and Cus-
toms Service officers, and I am grateful that the Administration appears supportive
of that goal. The security of our borders is not and should not be a partisan issue.
We must all recognize that our northern border needs to be made dramatically more
secure, and we must be willing to provide the necessary funding. This budget is a
good start, and I hope we do more to make sure that the Northern Border gets the
additional personnel and equipment it needs.

The Northern Border provisions added to the anti-terrorism bill, enacted last Oc-
tober, authorize a tripling of border security on the U.S.-Canada boundary. Efforts
since then to begin implementing the Northern Border provisions have originated
in Congress and have met resistance from the White House. The President’s new
budget plan is the first movement by the Administration toward those goals. The
budget calls for a $1.2 billion increase for INS law enforcement efforts, from $4.1
billion in 2002 to $5.3 billion in 2003. That increase would more than double the
number of Border Patrol agents and INS inspectors. In his budget, the President
has also said that new hiring should focus particularly on the Northern Border.

The President also proposes a $300 million increase in the Customs budget for
staffing and technology. The President’s focus on Northern Border needs applies
here as well and this subcommittee may want to provide more direction to the Cus-
toms Service on where to display new staff.

FEDERAL BUREAU OF INVESTIGATION

The Justice Department component with plans to grow most sharply is the Fed-
eral Bureau of Investigation. Over a two-year period the FBI budget will increase
from $3.25 billion in fiscal year 2001 to $4.32 billion in fiscal year 2003. The Judici-
ary Committee held FBI oversight hearings last year at which some members raised
the questions about whether the FBI needed more money or just better manage-
ment.

Director Robert Mueller is making management reforms. He announced the first
phase of his FBI reorganization in December. I praised his action as responding to
the need to strengthen FBI intelligence, security, and information management. He
and Deputy Attorney General Thompson are now taking a wider look at ways to
streamline the FBI responsibilities to enable greater focus on detecting prevention
and the investigation of terrorists. This may require a shift of certain types of crimi-
nals to be handled by other federal agencies and state law enforcement. The Judici-
ary Committee will hear from Mr. Mueller and Mr. Thomson on their plans and the
realignment of criminal law enforcement tasks.

One of the most important FBI initiatives is the TRILOGY program for upgrading
the Bureau’s information technology. The Counterterrorism Supplemental for fiscal
year 2002 included $237 million for advanced computer equipment and software
under the TRILOGY program, and the FBI requests another $109.4 million in fiscal
year 2003 for information technology projects including TRILOGY. I support these
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investments. From an oversight perspective, however, I am disappointed that the
Justice Department and the FBI have failed to submit quarterly status reports on
TRILOGY as required in the Appropriations Act for fiscal year 2001. Such reports
are especially important to monitor the effectiveness of planning and testing for new
software. I urge the Attorney General to provide a current status report on TRIL-
OGY to the Congress as soon as possible.

Over the past seven years, the growth of the FBI’s Joint Terrorism Task Forces
(JTTF) has strengthened national counterterrorism efforts with full-time participa-
tion by other federal agencies and state and local police personnel, co-located at
dedicated facilities with support funding in 36 FBI field offices. Director Mueller
plans an increase in these task forces to all 56 offices, and I support this plan. After
the September 11th attacks, you formed separate Anti-Terrorism Task Forces were
established by the Attorney General in each U.S. Attorney’s office. Former FBI ex-
ecutives have publicly raised serious concern that the new Task Forces would “un-
dermine the capabilities of the nation’s primary agency responsible for the preven-
tion and investigation of terrorist activity.” Although a memorandum from Deputy
Attorney General Thompson, dated October 25, 2001, indicates that FBI JTTFs re-
tain primary authority for operational and investigative matters not related to pros-
ecutions, the concern expressed by these former FBI executives about the divided
responsibility for investigations through duplicative task forces should be addressed.

For example, the U.S. Attorneys’ Anti-Terrorism Task Forces are coordinating the
current program for interviews of 5,000 nonresident aliens using state and local law
enforcement personnel. The results are to be compiled in a new database for U.S.
Attorneys being designed by the Justice Management Division. The development of
a new database suggests a long-term investigative role for the U.S. Attorneys-led
Task Forces using state and local law enforcement personnel. The potential for di-
vided leadership and accountability is troubling. Moreover, it is not clear whether
the Attorney General’s Guidelines for FBI investigations would apply to the inves-
tigative activities of the U.S. Attorneys’ Anti-Terrorism Task Forces. These are all
questions which I look forward to discussing with the Attorney General.

IMPROVING STATE AND LOCAL LAW ENFORCEMENT

The Community Oriented Policing Services (“COPS”) Program has been a re-
sounding success since its inception in 1994, the COPS Program has awarded over
$7 billion in grants to law enforcement agencies, putting more than 114,000 new
law enforcement officers on the street, and is credited for reducing the crime rate
and getting more police officers on the street. I support the full funding of the pro-
gram to keep COPS on course to fund an additional 36,000 law enforcement officers
by the end of 2005 to help maintain communities and reduce crime.

The Administration’s fiscal year 2003 budget cuts COPS by almost $500 million.
Congress appropriated $1,050,440,000 for the COPS program for fiscal year 2002.
Enactment of this budget would mean an end to police hiring grants and school re-
source officers; and drastic reductions in technology, equipment, and support staff
grants on which State and Local law enforcement agencies heavily rely. The request
proposes to cut the Universal Hiring Program by 100 percent, cut the COPS in
Schools program by 100 percent, and cut the COPS technology program by 67 per-
cent.

The overall budget for COPS does not increase, as the Administration claims. It
proposes to cut more than $1.6 billion from the $2.5 billion appropriated for fiscal
year 2002 for state and local law enforcement grants, and, in an accounting shift,
combines what is left into a new $800 million Justice Assistance Grant program.
The budget request places that new grant under the COPS account, making it ap-
pear as if overall COPS funds increase, when, in fact, they do not. The Administra-
tion merely repackages many of DOJ grant programs, and then cuts their funding.

Grant programs targeted for elimination include the State and Local Law Enforce-
ment Block Grants (LLEBG), which received $400 million this year; Byrne law en-
forcement block grants for efforts to improve state and local courts, which received
$500 million for fiscal year 2002; and aid for states incarcerating illegal aliens,
which got $565 million this year.

I also support full funding of the Edward Byrne Memorial State and Local Law
Enforcement Assistance Program to make grants to states, for use by states and
local units of government, to improve the functioning of the criminal justice system,
with emphasis on violent crimes and serious offenders, and to enforce state and
local laws that establish offenses similar to those in the Federal Controlled Sub-
stances Act. It has proven to be a highly effective and widely praised grant program
to state and local law enforcement agencies. For fiscal year 2002, Congress author-
ized $594,489,000 for the Edward Byrne Memorial State and Local Law Enforce-
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ment Assistance Program, of which $94,489,000 was for discretionary grants and
$500,000,000 was for formula grants under this program.

The Bureau of Justice Assistance (BJA) makes Byrne Program funds available
through two types of grant programs: discretionary and formula. Discretionary
funds are awarded directly to public and private agencies and private nonprofit or-
ganizations; formula funds are awarded to the states, which then make subawards
to state and local units of government. I support maintaining the discretionary
grant component of the program.

The President’s budget proposes to level-fund the Bulletproof Vest Partnership
(BVP) Grant Program at $25.4 million, even though, through the Bulletproof Vest
Partnership Grant Act of 2000, Congress authorized $50 million for fiscal year 2003
f(%? the successful program that protects the lives of local and state law enforcement
officers.

To better protect our nation’s law enforcement officers, Senator Campbell and I
introduced the Bulletproof Vest Partnership Grant Act which became law in 1998.
That law created a $25 million, 50 percent matching grant program within the De-
partment of Justice to help state and local law enforcement agencies purchase body
armor for fiscal years 1999—2001. Senator Campbell and I sponsored the Bulletproof
Vest Partnership Grant Act of 2000 to build upon the success of this program by
doubling the annual funding to $50 million for fiscal years 2002—-2004. It improves
the program by guaranteeing jurisdictions with fewer than 100,000 residents receive
the full 50-50 matching funds because of the tight budgets of these smaller commu-
nities. For larger jurisdictions with populations at or over 100,000, the program
pays up to 50 percent of each applicant’s total vest costs, based upon any remaining
funds. Specific funding levels for larger jurisdictions are determined once all appli-
cations have been submitted. Given the projected number of eligible jurisdictions
and the limited funds available, the BVP already may not have sufficient funds to
provide 50 percent for applications from larger jurisdictions. The law also allows for
the purchase of stab-proof vests to protect corrections officers and sheriffs who face
violent criminals in close quarters in local and county jails. I support for the full
funding of $50 million for the Bulletproof Vest Partnership Grant Program for fiscal
year 2003.

PROTECTING CIVIL RIGHTS

In contrast to the President’s proposed budget, I support an increase in funding
for our nation’s essential civil rights enforcement agencies. This funding would allow
the Department of Justice Civil Rights Division to add positions to prosecute hate
crimes, deter the victimization of migrant workers, combat police misconduct, fight
housing discrimination, eliminate discrimination against persons with disabilities,
and protect fundamental opportunities. I am also disturbed by what could be inter-
preted as a shift in focus away from effective civil rights enforcement. Immediately
after the September 11 terrorist attacks, the President addressed the nation and re-
minded us all that racially, ethnically, and religiously motivated violence would not
be tolerated. I commend the President for his public words on this critical issue. It
is important that the President and Department of Justice match this admirable
rhetoric with real enforcement and maintain the Department’s longstanding leader-
ship role in national civil rights enforcement during these difficult and eventful
times.

The President’s proposed budget appears to fall short of the rhetoric. While that
budget calls for increased funding for many components of the Department of Jus-
tice, these increases do not reach the Civil Rights Division, the chief federal body
charged with actually enforcing U.S. civil rights laws. While I support efforts to
fund election reform in the states and provide education on hate crimes enforcement
to state and local authorities, these efforts are simply no substitute for maintaining
a vibrant federal enforcement role in securing our most basic civil rights. These
rights, all protected by the enforcement efforts of the Civil Rights Division, include
voting, employment, housing, and disability rights as well as the rights of institu-
tionalized persons, protection against police abuse and corruption, protection for vic-
tims of trafficking, and hate crimes enforcement.

As one example, the problems of racial, ethnic, gender, sexual orientation, and re-
ligious discrimination and violence, unfortunately, stubbornly persist within our bor-
ders. We were reminded of these problems by the rash of crimes against Arab and
Muslim Americans after the September 11 attacks. These acts, and indeed all acts
of discrimination, cut at the very heart of what the terrorists hope to destroy in the
United States our tolerance and our diversity. In recent answers to questions which
you provided based upon you December 6, 2001, appearance at the Senate Judiciary
Committee, you note that the FBI has commenced approximately 300 federal crimi-
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nal investigations involving post-September 11 attacks on Arab or Muslim Ameri-
cans, or others, based upon their actual or perceived ethnicity. You indicate, how-
ever, that to date there have only been eight federal cases resulting from these ap-
proximately 300 investigations. In short, there has been no federal prosecution in
over 97 percent of these investigations. I would be remiss if I did not point out this
significant gap between the President’s admirable rhetoric and the enforcement ac-
tions of the Justice Department since September 11 and ask why is it that the De-
partment is prosecuting so few of these violent crimes?

A second example where rhetoric has outstripped enforcement involves the protec-
tion of voting rights. During your confirmation hearing, you recognized that
“[vloting is a fundamental civil right” and pledged if confirmed that you would
“work aggressively and vigilantly to enforce federal voting rights laws.” You assured
this Committee that “[i]t will be a top priority of a Bush Department of Justice, part
of what I hope would be its legacy.” Unfortunately, the President’s budget request
did not call for any additional resources for the Department’s Voting Rights Section,
even though there have been recent press reports critical of the Department’s role
in delaying a redistricting plan for congressional seats in Mississippi are disturbing.

COMBATING CYBERCRIME

Technology has ushered in a new age filled with unlimited potential for commerce
and communications. But the Internet age has also ushered in new challenges for
federal, State and local law enforcement officials. These challenges were clearly evi-
dent as our nation’s law enforcement officials investigated the recent cyber hacker
attacks. Congress and the Administration need to work together to meet these new
challenges while preserving the benefits of our new era.

The Leahy-Dewine Computer Crime Enforcement Act, which authorized a $25
million Department of Justice grant program to help States prevent and prosecute
computer crime, is intended to help States and local agencies in fighting computer
crime. Grants under the bipartisan law may be used to provide education, training,
and enforcement programs for local law enforcement officers and prosecutors in the
rapidly growing field of computer criminal justice. All 50 States have now enacted
tough computer crime control laws. They establish a firm groundwork for electronic
commerce, and protecting this part of our critical infrastructure. Unfortunately, too
many State and local law enforcement agencies are struggling to afford the high
cost of training and forensic work needed to realize the potential of State computer
crime statutes. I support funding for these important initiatives.

CURBING DRUG TRAFFICKING AND ABUSE

Drug use and abuse is a contributing factor to spousal and child abuse, property
and violent crime, the spread of AIDS, workplace and motor vehicle accidents, and
absenteeism in the workforce. The Senate has already passed a version of S. 304,
the Hatch-Leahy Drug Abuse Education, Prevention, and Treatment Act to aid
States and local communities in their efforts to prevent and treat drug abuse. It es-
tablishes drug treatment grants for rural States and authorizes money for residen-
tial treatment centers for mothers addicted to heroin, methamphetamines, or other
drugs. This legislation also will help States and communities reduce drug use in
prisons through testing and treatment. It will fund programs designed to reduce re-
cidivism through drug treatment and other services for former prisoners after re-
lease. In addition, this bill will reauthorize drug courts and authorize juvenile drug
courts. Finally, the bill directs the Sentencing Commission to review and amend
penalties for a number of drug crimes involving children. The bill will authorize $1.4
billion in appropriations over four years. I hope that the Congress will send this bill
to the President soon and that the Justice Department will work with us for full
funding of the programs it authorizes.

IMPROVING FORENSIC SCIENCE SERVICES AND REDUCING THE DNA BACKLOG

Forensic science is widely accepted as a key to effective administration of justice,
but State crime laboratories are now seriously bottlenecked. Backlogs in many lab-
oratories have impeded the use of new technologies, such as DNA testing, in solving
cases without suspects and reexamining cases in which there are strong claims of
innocence as laboratories are required to give priority status to those cases in which
a suspect is known. Timeliness and quality concerns in the forensic science services
threaten the administration of justice in the United States. Two years ago, Congress
passed the Paul Coverdell National Forensic Sciences Improvement Act, which au-
thorizes the appropriation of $134.7 million for fiscal year 2003 to improve State fo-
rensic science services for criminal justice purposes. Congress also passed the DNA
Analysis Backlog Elimination Act of 2000, which authorizes the appropriation of $40
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million for fiscal year 2003 to reduce the backlog of untested DNA samples in our
nation’s crime labs. I support full funding of each of these programs.

ENRON RECUSAL

Senator HOLLINGS. General Ashcroft, with respect to closure here
on this Enron matter, you recused yourself not because you had a
conflict of interest but there could be an appearance. Similarly,
your chief of staff could be an appearance. All the U.S. Attorneys
down in the Southwest District of Texas have set themselves aside
so there could not be any appearance of a conflict there. Yet you
try to isolate yourself from reality and give it to the Deputy Attor-
ney General who has got an appearance of a conflict in that he is
coming from the firm that represented both Enron and Arthur An-
dersen. You do not want to leave all that work done and still have
an appearance of impropriety, I would think, is that not the case?

Attorney General ASHCROFT. Sir, I am from this matter recused,
but it is my understanding that the career ethics officials at the
Department have indicated that this is not a matter which would
trigger additional activity. It is not a matter for me to handle since
I am recused from this issue.

Senator HOLLINGS. No, you designated him. You did not recuse
yourself from that responsibility. You designated the Deputy Attor-
ney General and the law says under extraordinary circumstances—
you can go back. We had extraordinary circumstances with Waco
and that was all settled when the Attorney General then appointed
our friend, Senator Danforth from Missouri, and he made his inves-
tigation and that ended all the controversy about it.

Now you have got it all boiling up with respect to how powers
are going to be and who has got a conflict of interest and every-
thing else, so we could bring Mr. Thompson up. I am confident that
he is an honorable individual. I know he is from an outstanding
law firm. I think our friend General Griffin Bell, the former Attor-
ney General, heads up the firm, so I have got no question about
it. But to have him come and say, well, only 2 percent of the work,
or only 1 percent of the work, or I never did any of that work, that
was up on the 10th floor or whatever it is, does not satisfy the pub-
lic feeling in response, because I am feeling it. I am trying to sort
of testify before you, giving you a chance.

We can haul him up. There is no reason to try to embarrass him
or drive home the point. You can clear it up immediately by picking
out an Archibald Cox or someone like that and then there is no
more question. That is what you intended to do when you recused
yourself. It was not to give it to somebody else who needed to be
recused, is that not the case?

Attorney General ASHCROFT. I recused myself after carefully re-
viewing the guidelines that are provided in the Government, with
the advice of the ethics professionals in the office, that for me to
persist would be inappropriate. I did so without making any spe-
cific judgments about other individuals that might have the same
responsibility to make evaluations, cooperating with the career eth-
ics officers at the Department. I did not make decisions for the
other individuals who recused themselves and obviously have not
tried to make decisions for those to supercede the judgment of the
Career Ethics Office or to interfere with the decision making in a
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matter about which I am recused because I do not want to be in-
volved in a matter where it has been determined that I should not
be involved.

Senator HOLLINGS. And you determined that you should not be
involved on account of—you did not have a conflict of interest with
Enron. It could have been an appearance due to the contribution
they made in one of your campaigns, I think, is that not the case?

Attorney General ASHCROFT. Considering the totality of the cir-
cumstances, we decided in conjunction with the ethics officers that
it was appropriate for me to recuse myself.

Senator HOLLINGS. That almost sounds like the Fifth Amend-
ment these fellows are taking.

Let us go right to the job. You have got a full-time job and Larry
Thompson is the Deputy Attorney General in charge of
counterterrorism. He ought not to have any other thing on his
mind. And you are still the Attorney General. You cannot recuse
yourself from reality. You have got to get with the program and
make a decision. Now, if the decision is that that you have made
and it is going to stand, so be it.

FEMA TRANSFERS

Let me move to another thing that you and I are totally familiar
with, and that is, having been Governor, we have dealt with disas-
ters. Last year, I think FEMA had, of the 45 disasters, whether
they were earthquakes or hurricanes or tornadoes or what have
you, forest fires, there was only 1 with respect to terrorism, or the
2 at the Pentagon and in New York on 9/11. We know that FEMA
is now doing a heck of a good job from what I can understand.

I remember way back with Hurricane Hugo, we had to sneak in
the marines from Parris Island to help us because they could not
come unless they were ordered to by FEMA, and similarly with
Hurricane Andrew. I will never forget, I was on the phone with
Governor Lawton Chiles at the time down in Florida saying, hurry
up, they are ready to go. They are right at Fort Bragg. They are
ready to fly in with tents, stoves, everything else, set up a little city
down there at Homestead, and it took him 4 or 5 days to get it
through with FEMA, but we are doing a way better job now. We
have got it straightened out and there is more or less a process de-
veloped for hurricanes and other natural disasters.

Incidentally, since I mentioned Homestead, the first police that
you saw on TV that night after the weather had cleared were police
officers, 42 Spanish-speaking police officers from the city of
Charleston with generators, water supply, and everything else. The
police force of Homestead had been wiped out. Their homes had
washed away and they were trying to care for their families. So
they have helped us and we helped them and a culture of coopera-
tion has developed with that regard.

This particular subcommittee was asked to consider giving State
and local counterterrorism programs to FEMA by Vice President
Cheney and we considered it. However, we kept it under the Attor-
ney General’s Office per the PATRIOT Act, that was only signed
on October 26, less than 4 months ago. The Attorney General shall
make grants described in subsections (b) and (c) to States and units
of local government to improve the ability of State and local law
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enforcement, fire department, and first responders to respond to
and prevent acts of terrorism. That is the first paragraph of the
PATRIOT Act on first responders.

Yet the President has submitted a budget that decimates local
law enforcement, decimates the cops on the beat, decimates the
school resource officers, and the first responders. The Office of Do-
mestic Preparedness (ODP) got $650 million in this particular
budget, 2002’s budget, but for next year they get zero. It is my un-
derstanding that the response that you have received of dis-
approval has been bipartisan and unanimous from what I can
learn. I have not heard anybody in the Congress say this is a good
idea, or in law enforcement.

We just had a hearing last week on security, seaport security to
be exact. We had the Commissioner of Customs. We had the Com-
mandant of the Coast Guard. I had two mayors of the two biggest
cities practically in the State of South Carolina, and one Demo-
cratic and one Republican, and just out of curiosity, I said, let me
ask you a question about the Office of Domestic Preparedness
(ODP). Do you think it ought to stay where it is or be transferred
to FEMA where ODP has developed, as Senator Gregg has just
pointed out, a training consortium at Fort McClelland, Nevada,
New Mexico, Texas, Louisiana, and now first responders across the
country are getting the training they need. We have gotten, like
you have testified, 46 plans, like you testified, a miraculous suc-
cess.

And you and I have been in politics a long time. We do not mess
with something that is working just to give it to Joe Allbaugh who
does not know anything about domestic preparedness. He has
never been associated with it in his life, or anybody at FEMA. That
is a non-starter as far as this subcommittee is concerned.

We had not been consulted about moving ODP other than the
testimony we had back in May, and at that time, our Republican
chairman, Senator Gregg, was in charge and he communicated that
with the administration. Yet you come with next year’s budget and
decimate the local law enforcement programs and transfer ODP.

Incidentally, let me commend you on the new FBI Director. He
has been working with local law enforcement. In fact, the first
thing he said at the chiefs’ conference and so forth, I think it was
up in New York, that he was going to start working with them and
they gave him a standing ovation. Mueller is on the right track and
everybody prides themselves on you and the Attorney General and
the Justice Department.

In fact, the Republicans said, wait a minute, on this airline secu-
rity. We want it under the Department of Justice. When it passed
the Senate, we had passed it out of our committee with the Depart-
ment of Transportation. They said, no way. We want it with the
Department of Justice, and we got a unanimous vote, all Repub-
licans and all Democrats. But in order to get stuff moving in that
conference, I went back to the Department of Transportation.

With ODP, within the Department of Justice, you have got the
confidence. You have got the abilities. You have got the training.
You have got the culture developed. You have got the money. We
cannot say we are fighting counterterrorism when we are mixing
up everybody in new assignments and everything else of that kind.
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In this committee’s opinion, and you can see on both sides, there
is no support whatsoever for transferring ODP. You are the best
witness we have got that this should not be transferred. You testi-
fied positively about how ODP is working in your Department.

I yield to you, and I want to thank you for your appearance here
today, but I want to yield to you if you have got any comment.

Attorney General ASHCROFT. I am grateful for the work that has
been done. I would again reiterate the fact that had it not been for
this committee and the membership of this committee that under-
stands the threat of terrorism, we would have been far less pre-
pared and far less capable of handling this matter in the way that
it has been handled. The chairman and Senator Gregg have both
had an ability to foresee these needs. That is commendable.

I want to thank the members of our Department that have done
a good job. I believe they have done a good job in moving in this
direction. But this administration has made the decision, and I
support that decision, and I believe that we can make a change
which will provide for excellent service. As Attorney General, that
is my responsibility and I will do what I can to pursue it if that
is the final outcome of this debate.

ADDITIONAL COMMITTEE QUESTIONS

Senator HOLLINGS. The committee is indebted to you for your ap-
pearance here today. It will stay open with respect to questions to
be submitted by the members here and give you a reasonable time
to respond.

[The following questions were not asked at the hearing, but were
submitted to the Department for response subsequent to the hear-
ing:]

QUESTIONS SUBMITTED BY SENATOR ERNEST F. HOLLINGS
ANTITRUST DIVISION

Question. General Ashcroft, could you provide the Committee the number of
workyears, number of FTE’s, and funding levels for media antitrust cases handled
by the Antitrust Division for each of the last 10 years. Can you provide that same
information for telecommunications cases?

Answer. The requested information for media matters is provided in Attachment
1. The information for telecommunications cases is in Attachment 2.
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COORDINATION BETWEEN AGENCIES

Question. Department of Transportation officials have been quoted in recent press
articles saying that the United States-Mexico border could be open to long-haul
Mexican trucking operations by June of this year. As you know, last year the Con-
gress required additional safety measures be implemented both at the border and
by the Department of Transportation before the Administration could open the bor-
der to long-distance Mexican-domiciled trucks operating beyond the current com-
mercial zones.

What level of coordination has there been between the Department of Transpor-
tation and your agencies on establishing or increasing operations at the border in
anticipation of this influx of Mexican trucks? Please describe.

Answer. The Department of Transportation’s (DOT) NAFTA Land Transportation
Implementation Working Group includes representatives from the Immigration and
Naturalization Service, the U.S. Customs Service, the Internal Revenue Service, the
Department of Commerce, and the Department of Justice’s Environment and Nat-
ural Resources Division. The working group has met twice to make plans for a Land
Transportation Conference to provide information to the United States, Canadian
and Mexican carriers. The conference will be held May 28 through 31, 2002.

The DOT Land Transportation Standards Sub-committee (LTSS) met with Cana-
dian and Mexican delegations in October 2001, to discuss issues relating to cross
border operations including plans for an outreach program.

BACKGROUND CHECKS

Question. The United States is required by the USA PATRIOT Act to begin con-
ducting criminal background checks on drivers of commercial motor vehicles that
haul hazardous materials, yet there is no agreement for doing criminal background
checks on Canadian and Mexican drivers that haul similar hazardous materials.

Answer. The DOT Federal Motor Carrier Safety Administration (FMCSA) is the
regulating authority for motor carriers. The FMCSA has published regulations in
the Federal Register. Mexico-domiciled motor carriers, their vehicles and their driv-
ers operating in the United States are subject to all of FMCSA’s safety require-
ments. Section 350 of the DOT Appropriations Act prohibits Mexico-domiciled motor
carriers from transporting hazardous materials in a placardable quantity beyond the
border zones until the United States has completed an agreement with the Govern-
ment of Mexico ensuring that drivers of such placardable quantities of hazardous
materials meet substantially the same requirements as United States drivers car-
rying such materials.

Question. Given the security concerns associated with our borders since Sep-
tember 11th, how can we justify letting these drivers into the United States without
holding them to the same standard that United States drivers will be held to?

Answer. Drivers must meet the DOT FMCSA standards. All aliens admitted to
the United States must establish admissibility under the Immigration and Nation-
ality Act (INA), and Mexican and Canadian drivers who are inadmissible under the
grounds of inadmissibility contained in section 212(a) of the INA are not eligible to
enter the United States, unless they have obtained a waiver of inadmissibility. How-
ever, there is no specific ground of inadmissibility under the INA prohibiting the
entry of drivers who have not complied with FMCSA standards. A Mexican driver
must also apply to the Department of State and be approved for a B—1 (visitor for
business) visa to enter the United States.

Question. What confidence do we have in the ability of the Canadian or Mexican
governments to perform background checks on their drivers who haul hazardous
materials on our roads? Will these background checks be performed to the same
standards as the checks conducted on United States drivers?

Answer. The Canadian government has a comprehensive criminal database. We
are not aware of what information is available to the Mexican government.

QUESTIONS SUBMITTED BY SENATOR DANIEL K. INOUYE
METHAMPHETAMINE

Question. Background: The State of Hawaii, and in particular, the county of Ha-
waii, has a large and substantial problem with crystal methamphetamines (ice,
meth, or crystal meth). As this drug spread across Asia, it first found a foothold in
Hawaii, and then crossed the rest of the way, where it has quickly spread across
the rest of the nation.
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The crystal meth problem in Hawaii has reached crisis proportions not only be-
cause of the inordinately high incidence of meth abuse, but because of the many
negative “side effects” that arise from the widespread production and use of the
drug. The manufacture of ice in both urban and rural meth labs, of course, churns
out the drug itself, but also pollutes the environment with toxic chemical byprod-
ucts. The drug itself creates dangerous behaviors during and immediately after use,
as addicts plummet from their high into depression and desperate craving for more
of the drug. The long-term health consequences of meth addiction are only just be-
ginning to be understood.

Additionally, meth is extremely addictive, and has permeated all levels of society
to the extent that cultures of family-based drug use have begun to manifest. Treat-
ment of addiction, therefore, becomes even more problematic as traditional support
networks, such as family and friends, are eroded as the high prevalence threat to
the State of Hawaii spreads.

With this background in mind, I would like to ask you several specific questions
about Department of Justice (DOJ) resources available to combat this pernicious
threat to the State of Hawaii.

What DOJ resources are available to help in the detection and eradication of meth
labs—particularly meth labs in remote and inaccessible rural areas such as those
that abound in the county of Hawaii?

Answer. The Drug Enforcement Administration’s (DEA) methamphetamine strat-
egy addresses the diversion of precursor chemicals from legitimate commerce into
this criminal activity. DEA has vigorously pursued those individuals and firms, both
domestic and international, which have supplied clandestine methamphetamine lab-
oratories. DEA has seized tons of pseudoephedrine destined for methamphetamine
laboratories and will continue to do so as part of an overall strategy.

In 2002, approximately $70,473,000 was appropriated within the Office of Com-
munity Oriented Policing Services (COPS) account for state and local law enforce-
ment programs to combat methamphetamine production, to target drug hot spots,
and to remove and dispose of hazardous materials at clandestine methamphetamine
labs. COPS administers these funds. Within the amount provided, the conferees in-
cluded $20,000,000 to be reimbursed to DEA for assistance to state and local law
enforcement for proper removal and disposal of hazardous materials at clandestine
methamphetamine laboratories. The President has included $20 million to continue
these efforts in fiscal year 2003.

The Office of Justice Programs Bureau of Justice Assistance (BJA) also provides
funding to the State of Hawaii under its Byrne Formula Grant Program and to the
state and its counties under its Local Law Enforcement Block Grant (LLEBG) pro-
gram. Byrne Formula awards are made to the State Administering Agency, the Ha-
waii Department of the Attorney General, for distribution to the 4 counties (Hawaii,
Maui, Kauai, and Honolulu city/county). The Attorney General’s Office advertises
the availability of the funds and receives proposals from the police department and
the four prosecutor offices. Since fiscal year 1999, the State Attorney General has
made subgrants of:

—$555,611 to the Kauai Police Department, the Maui Police Department, the Ha-
waii County Police Department, the Department of Land and Natural Re-
sources, and the Honolulu Police Department for the statewide narcotics task
force. This funding has been applied to multi-jurisdictional task force programs
that integrate federal, state, and local drug law enforcement agencies and pros-
ecutors for the purpose of enhancing interagency coordination, exchanging intel-
ligence, and facilitating multi-jurisdictional investigations.

—$599,738 to the Kauai Police Department, the Maui Police Department, the Ha-
waii County Police Department, and the Honolulu Police Department for pro-
grams to target the domestic sources of controlled and illegal substances, such
as precursor chemicals, diverted pharmaceuticals, clandestine laboratories, and
cannabis cultivation.

Under the Local Law Enforcement Block Grant Program:

—$963,172 has been awarded to Honolulu, Hawaii to support community prosecu-
tion and a drug court initiative, and $32,000 has been awarded for the detection
of clandestine labs.

—Approximately $5,000 was provided to Maui County for a drug-court initiative.

While the Byrne Formula and LLEBG programs are not requested in the 2003
President’s budget, purposes funded therein remain eligible for funding under the
new $800 million Justice Assistance Grant program, which provides grantees with
a single-source funding mechanism. Byrne Discretionary funds are also authorized
to be used for this purpose.

Question. What DOJ resources are available for the environmental clean up of
meth lab sites?
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Answer. Funding for the environmental clean up of meth lab sites is primarily
available through funds made available to DEA by Congress through the COPS
methamphetamine initiative although several jurisdictions are using part of their
congressional earmark funds to accomplish this. In 2002, Congress has provided $20
million to DEA for such purposes. While funds may be used for these purposes
under the Byrne Formula and LLEBG programs, this is a decision made by each
state or local jurisdiction.

With regard to resources for the environmental cleanup of clandestine drug lab-
oratories, DEA does not currently have a contractor in Hawaii to perform these
services. No qualified contractor(s) submitted a proposal when DEA requested pro-
posals in 1997. However, DEA did fund one cleanup each in fiscal years 1998 and
2000. As long as funding is available, DEA will fund cleanups (i.e., the removal of
chemicals and contaminated apparatus) for both DEA and state/local seizures of
clandestine drug laboratories in Hawaii through purchase orders.

Question. What DOJ resources are available for enhancing efforts to stop the sale
of crystal meth?

Answer. In addition to the regular staffing levels and their cooperation with other
federal and state and local agencies, DEA has made four successful deployments of
one of its Mobile Enforcement Teams (MET) to Hawaii since September 2000. As
their name implies, MET teams are deployed to provide help in those investigations
where their assistance will be most effective.

Qﬁgstion. What DOJ resources are available for treating addiction to crystal
meth?

Answer. Most DOJ drug resources are focused on investigation and prosecution
of drug violations. Federal Government resources for drug abuse treatment are ad-
ministered by the Department of Health and Human Services’ Substance Abuse and
Mental Health Services Administration. Within the Department of Justice, DEA has
no resources for drug treatment, though DEA’s Demand Reduction Coordinators
(DRC) and headquarters staff inform communities about effective treatment when
conducting demand reduction training. In upcoming community mobilization train-
ing, a treatment component is included as part of the training.

Within the Office of Justice Programs, Byrne Formula Grant Program funds may
be used to develop programs to identify and meet the treatment needs of adult and
juvenile drug and alcohol dependent offenders and to develop programs to dem-
onstrate innovative approaches to enforcement, prosecution, and adjudication of
drug offenses and other serious crimes. Funding may also be available through
OJP’s Residential Substance Abuse Treatment (RSAT) program for state and local
jails, the Drug Courts program, and the Indian Alcohol and Substance Abuse Pro-
gram, all of which provide treatment services. These programs primarily target pop-
}illations that have been incarcerated, are on probation or parole, or are facing adju-

ication.

Question. What DOJ resources are available to develop and implement innovative
responses, such as the drug court program, to the crystal meth problem that break
av&lfay flgom the traditional model of arrest, incarceration and treatment, parole, and
release?

Answer. OJP’s Drug Courts Program Office is available for this purpose. The
State of Hawaii currently has two adult drug courts in operation, one on the island
of Oahu and the other on the island of Maui. The Hawaii Drug Court Program also
has a Family Court component that works with Child Protective Services parents.
The Oahu drug court received its first clients in January of 1996. Since that time,
the program has admitted approximately 500 individuals, graduating nearly 50 per-
cent.

Despite the fact that 90 percent of clients in the Hawaii Drug Court program are
methamphetamine dependent, grant applications from Hawaii’'s Drug Court Pro-
gram do not specifically target methamphetamine treatment as there is currently
no single proven methodology with methamphetamine abusers. The Hawaii Drug
Court Program uses principles applicable to any dependency and applies techniques
and components, such as careful assessments, which have been demonstrated as ef-
fective with meth users to provide the best individualized care within the restric-
tions of its resources. The program use a comprehensive approach in treating drug
court clients as opposed to a more targeted approach.

DEA’s demand reduction program recognizes the value of drug courts in helping
communities deal with their drug abuse problem. DEA’s new Integrated Drug En-
forcement Assistance initiative, unveiled by DEA Administrator Asa Hutchinson in
December 2001, will promote the implementation of drug courts in communities as
an effective tool in dealing with the drug abuse issue.

Funding under the Byrne Formula Grant Program and the Local Law Enforce-
ment Grant Program is available to state and local agencies for innovative program
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responses. Between fiscal year 1999 and fiscal year 2002, BJA provided approxi-
mately $12.34 million to the state of Hawaii under the Byrne Formula program. The
state has elected to use $859,204 for programs to improve operational effectiveness
of courts by expanding prosecutorial, defender, and judicial resources, and imple-
menting court delay-reduction programs.

The RSAT Formula Grant Program assists states and units of local government
in developing and implementing residential substance abuse treatment programs
within state and local correctional and detention facilities in which prisoners are in-
carcerated for a period of time sufficient to permit substance abuse treatment. This
program addresses the issue of substance abuse dependence and the direct link to
public safety, crime, and victimization by providing treatment and services both
within the institution and in the community after release. In 2003, $77 million is
requested under the President’s budget, a $7 million increase over the previous
level. Since 1999, over $1.1 million has been provided to the State of Hawaii under
this program.

The Indian Alcohol and Substance Abuse Program targets the link between alco-
hol and substance abuse and crime in Indian Country by funding tribal detention
and probation-based demonstration projects that provide services such as placing
arrestees and offenders in detoxification centers, halfway houses, in-patient treat-
ment facilities, and home detention. In 2003, $4.989 million is requested under the
President’s budget.

Question. What DOJ resources are available for education and outreach programs
to prevent the recruitment of new users?

Answer. DEA’s demand reduction program uses full-time DEA special agents as
Demand Reduction Coordinators (DRCs) that work with communities to implement
and promote drug prevention programs in a variety of venues. These DRCs work
with community coalitions and others to educate community leaders, adults, youth,
and businesses about the dangers of drug abuse. DRCs are available to communities
throughout the United States, including Hawaii, to put on drug education programs.

The Office of Juvenile Justice and Delinquency Prevention (OJJDP) administers
the Drug-Free Communities Support Program through an interagency agreement
with the Office of National Drug Control Policy (ONDCP). The Drug-Free Commu-
nities Support Program is designed to strengthen community anti-drug coalitions
and reduce substance abuse among youth. The program seeks to enhance collabora-
tion, cooperation, and coordination among all sectors and organizations within com-
munities that demonstrate a long-term commitment to reducing substance abuse
among youth. Community coalitions that receive funding through the Drug-Free
Communities Support Program focus on a combination of drugs and use a multi-
sector, multi-strategy approach to reducing substance abuse among youth. Among
the strategies employed to reduce substance abuse among youth are information dis-
semination, media campaigns, community events, community education through a
sports certification program, and training for youth. Currently, 463 community anti-
drug coalitions receive Drug-Free Communities Support Program funding. Grantee
coalitions are located in all 50 states, the District of Columbia, Puerto Rico, and the
U.S. Virgin Islands.

Under a BJA grant to the National Crime Prevention Council (NCPC), funding
has been applied to education and outreach related to meth abuse. Through the
NCPC’s rapid response training and technical assistance unit and with DEA collabo-
ration, BJA offers a comprehensive planning, training and technical assistance pro-
gram covering enforcement, treatment, prevention, and continuing care. The states
and local jurisdictions may also elect to use their Byrne Formula funds and LLEBG
funds for this purpose.

Question. What DOJ resources are available for the pre-arrest intervention and
treatment of meth addicts?

Answer. DEA has no resources for these activities but recognizes their value in
dealing with the drug abuse problem. However, as stated previously, DEA’s DRC
and headquarters staff inform communities about effective treatment.

Under a BJA grant to the NCPC, funding has been applied to education and out-
reach related to meth abuse. Through the NCPC’s rapid response training and tech-
nical assistance unit and with DEA collaboration, BJA offers a comprehensive plan-
ning, training and technical assistance program covering enforcement, treatment,
prevention, and continuing care. The states and local jurisdictions may also elect to
use their Byrne Formula funds and LLEBG funds for this purpose.

Question. What DOJ resources are available for addressing the crystal meth prob-
lem among juveniles and adolescents?

Answer. As stated earlier, the vast majority of federal drug prevention funding
is administered by HHS; the Safe Schools initiative within the Department of Edu-
cation; and the ONDCP’s national anti-drug media campaign.
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Within DOJ, the demand reduction program enlists full-time DRCs and other
DEA special agents to present anti-drug abuse programs to a variety of audiences
including youth. These might take place at schools or other locations such as Boys
and Girls Clubs. DRCs also work closely with education professionals to provide
training to teachers, School Resource Officers, etc. on drug abuse among the youth
of their community. Presently, Hawaii is serviced by the DRC in the DEA Los Ange-
les Field Division. DEA Administrator Hutchinson’s goal is to double the number
of field special agents in the Demand Reduction Program and to ultimately place
a DRC in every state by the end of fiscal year 2003.

Funding is available for addressing the crystal meth problem among juveniles and
adolescents through the Byrne Formula and Discretionary Grant Programs and
through congressional earmarks for methamphetamine funding initiatives. State
and local jurisdictions may also use LLEBG funding to address drug problems
among the target populations listed. However, the bulk of OJP’s available funding
for addressing crystal meth problems among juveniles and adolescents is housed
within the OJJDP in OJP.

OJJDP administers the Drug-Free Communities Support Program through an
interagency agreement with ONDCP. The Drug-Free Communities Act of 1997 (Pub-
lic Law 105-20) created the Drug-Free Communities Support Program. On Decem-
ber 14, 2001, Public Law 107-82 reauthorized the program through fiscal year 2007.
The Drug-Free Communities Support Program is designed to strengthen community
anti-drug coalitions and reduce substance abuse among youth. The program seeks
to enhance collaboration, cooperation, and coordination among all sectors and orga-
nizations within communities that demonstrate a long-term commitment to reducing
substance abuse among youth. Community coalitions that receive funding through
the Drug-Free Communities Support Program focus on a combination of drugs and
use a multi-sector, multi-strategy approach to reducing substance abuse among
youth. Currently, 463 community anti-drug coalitions receive Drug-Free Commu-
nities Support Program funding. Grantee coalitions are located in all 50 states, the
District of Columbia, Puerto Rico, and the U.S. Virgin Islands.

Two grantee coalitions are located in Hawaii. The Kawaihau Community Leader-
ship Coalition, with the County of Kauai as its fiscal agent, has received funding
through the Drug-Free Communities Support Program since October 1, 1998. Coali-
tion goals are to reduce substance abuse in the Kawaihau District and to build a
community coalition through the objectives of increasing community information,
developing awareness of the effects that drugs have on the community, and pro-
viding education to strengthen family resiliency skills. The coalition uses multiple
approaches to reduce substance abuse among youth, including information dissemi-
nation, a media campaign, community events, community education through a
sports certification program, and training for youth. The Ewa Beach Coalition, with
the Coalition for a Drug-Free Hawaii as its fiscal agent, was awarded a Drug-Free
Community Support Program grant beginning October 1, 2001. The coalition is fo-
cusing on decreasing risk factors (e.g., poor academic performance, family conflict,
early initiation of problem behaviors) and increasing protective factors (e.g., family
attachment) to reduce substance abuse among youth. Coalition initiatives include
school-based programming, family strengthening and parent involvement initiatives,
substance abuse intervention and outreach, community events, and media initia-
tives.

OJJDP also administers the Drug Prevention Demonstration Program, which is
funded under Title V of the Juvenile Justice and Delinquency Prevention Act of
1974, and which was appropriated $10.976 million in fiscal year 2002. This program
awards discretionary grant funds to grantees to develop, demonstrate, and test pro-
grams to increase perceptions among children and youth about the unappealing as-
pects and danger of drug use. OJJDP uses these funds to demonstrate, test, and
evaluate promising programs that address the reduction of risk factors and the en-
hancement of protective factors that affect the use of drugs among children and
youth. Building on its work replicating the Life Skills Training (LST) Initiative, the
program will continue to fund LST projects but also will be expanded to support
other drug prevention programs that are promising for students at all grade levels.
OJJDP also uses these funds to provide training and technical assistance to jurisdic-
tions to support replication efforts. Technical assistance activities include conducting
project readiness and needs assessments, developing training materials, and moni-
toring program implementation and evaluation efforts. Funding provided under
OJJDP’s Drug Prevention Demonstration Program is available for programs that
address the crystal meth problem among juveniles and adolescents.

OJJDP also administers the Juvenile Accountability Block Grant (JAIBG) Pro-
gram. This program encourages accountability-based reforms of juvenile justice sys-
tems in states and local jurisdictions. JAIBG funds can be used for 12 purpose
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areas, including building juvenile detention facilities, hiring prosecutors, estab-
lishing gun and drug courts, improving juvenile probation programs and testing
youth in the juvenile justice system for controlled substances such as crystal meth.

QUESTIONS SUBMITTED BY SENATOR PATRICK J. LEAHY
SEPTEMBER 11TH VICTIM COMPENSATION FUND

Question. In the Justice Department’s fiscal year 2003 Budget Request Highlights,
the cost for the Special Master to administer the September 11th Victim Compensa-
tion Fund is listed as $10 million. In your opening statement in the Commerce, Jus-
tice, State subcommittee hearing on the Justice Department’s fiscal year 2003 budg-
et requests, however, you stated that the Department’s budget includes a total of
$41 million for the administrative costs of the Fund’s Special Master. Please account
for the discrepancies in these numbers.

On January 17, 2002, I was joined by Senators Kennedy, Schumer and Clinton
in writing to Special Master Kenneth Feinberg on the Interim Final Regulations
governing the Fund. Please tell me when you expect these regulations to be final-
ized and released to the public.

Answer. As you know, Special Master Kenneth R. Feinberg announced the Final
Rule for the September 11 Victim Compensation Fund on March 7, after numerous
meetings with family members and other interested groups, along with the review
of thousands of public comments over the past few months. A copy of the Final Rule
is available at the Department of Justice website at “http:/www.usdoj.gov/
victimcompensation.” MACROBUTTON HtmlResAnchor http:/www.usdoj.gov/
victimcompensation.

As for the apparent discrepancy in budget requests, $41 million is indeed the re-
quest for administrative costs the $10 million referred to in the Budget Request
Highlights is the increase over the $31 million current services level. The $41 mil-
lion will fund: additional claims examiners, additional Justice Department attorneys
and support, the walk-in facilities, the hotline, hearing officers, and hearing process
1s.upport including paralegals and space to hold hearings in locations where victims
ive.

The claims, although smaller in number than previously anticipated, will be in-
credibly complex and require a much higher level of individual scrutiny. We there-
fore project that an increase of $10 million beyond the annualization of $31 million
will be necessary to meet the surge of labor-intensive claims.

NORTHERN BORDER INSPECTOR EARMARK

Question. I included language in the USA PATRIOT Act authorizing tripling the
number of Border Patrol agents, the Immigration and Naturalization Service (INS)
inspectors and Customs Service officers. The President’s budget builds on what we
did hthrough the appropriations process last year, and I believe we are on the right
path.

The budget request calls for half of the new Border Patrol positions to be on the
northern border, but is silent about the percentage of new INS Inspector positions
to be assigned to the northern border. Why not include a similar northern border
earmark for inspectors?

Answer. The northern border has been the focus in the deployment of new 2002
positions. In fact, 625 (74 percent) of the 848 new 2002 land border inspectors have
been approved for deployment to the northern border. In 2003, INS will deploy addi-
tional positions to the northern border as appropriate. The focus, however, in fiscal
year 2003 will be to ensure that the security and integrity of the small southern
border ports are met as well as addressing traffic management challenges. Addi-
tional resources will also be dedicated to address the needs for Dedicated Commuter
Lane processing and Enrollment Centers. INS has, therefore, not earmarked posi-
tions for one border over another until deployment is imminent so that all of the
operational field requirements can be weighed and prioritized.

TECHNOLOGY FUNDING REQUEST UNDER THE USA PATRIOT ACT

Question. The USA PATRIOT Act authorized $50 million for the INS to improve
technology for monitoring the northern border and purchase additional equipment
for use at the border. Have you requested any funding in your budget under that
alilthoriz?ation? If so, what funding requests fall under that authorization? If not,
why not?

Answer. The INS has requested the following technology/equipment under this
authorization for the northern border and received the funds appropriated as part
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of the fiscal year 2002 Counterterrorism supplemental budget for the northern bor-
der.

[In millions of dollars]

Technology/Equipment Requested for Northern Border Sectors Requested Appropriated

Integrated surveillance Intelligence system (ISIS):
Installation of 57 sites at northern border sectors 23.6 23.6
Sensors 8.0 8.0
Remote video surveillance operations 6.0 6.0
ISIS Subtotal 37.6 37.6
Infrared night-vision scopes 1.0 1.0
Single-engine helicopters 6.0 6.0
Total Northern Border Technology/Equipment Requested 44.6 44.6

In addition, the President’s fiscal year 2003 budget includes our further requests

for technology and related equipment for the northern border.

—$10 million for two twin-engine helicopters to improve border access along the
northern border and other critical areas where high mountains, extreme weath-
er conditions and over-water operations are regularly encountered.

—$28 million, of which approximately $5 million would be for the northern border
for 10-print fingerprint machines for the Border Patrol and Joint Terrorism
Task Force (JTTF) sites to provide electronic access via livescan devices to the
Federal Bureau of Investigation’s (FBI) IAFIS and other automated databases;
to integrate the 10-print livescan machines with ENFORCE; to complete deploy-
ment of the ENFORCE intelligence module; to increase ENFORCE external
interfaces; and to provide associated system training and maintenance. The
northern border portion of this request is not a standalone request, and could
not be accomplished separately from approval of the entire request.

NORTHERN BORDER RECRUITING AND RETENTION

Question. What steps is the Justice Department taking to fill quickly the addi-
tional Border Patrol and INS inspector positions for which Congress has already ap-
propriated funds? Do you need additional funding for recruiting and retention? Have
you found increased attrition among northern border personnel, who are often re-
ceiving only one day off a month since the terrorist attacks?

Answer. The INS is taking a number of aggressive actions to quickly fill the addi-
tional Border Patrol and inspector positions appropriated in fiscal year 2002. These
actions are coupled with actions to decrease the losses in the Border Patrol agent
and immigration inspector occupations. Decreasing our losses is key to achieving our
fiscal year 2002 hiring goals.

We are currently taking the following actions to fill the Border Patrol and immi-
gration inspector positions quickly:

—We have about 300 Border Patrol agents dedicated to the recruiting mission.

—Recruitment efforts are ongoing at colleges and universities.

—INS has placed advertising in more than 300 newspapers, magazines and Inter-
net sites. In addition, INS is working on a number of initiatives in support of
marketing and “branding” (enhancing the image of INS as an employer and pro-
moting INS career opportunities), as well as developing new recruitment pam-
phlets, recruitment displays, and a television commercial and movie trailers.
INS is sponsoring radio traffic reports in five markets, including Washington,
D.C.

—The recruitment announcements for both Border Patrol agents and inspectors
have been extended several times.

—The INS hired 551 new Border Patrol agents by the end of February 2002. To
hire the remaining 1,956 agents, we currently have 43,000 applicants (who have
taken or are scheduled to take the written examination) and expect to receive
a total of 70,000 applications by the end of fiscal year 2002. We currently have
8,000 selectees in our hiring queue. These selectees are undergoing background
investigations, medical examinations and drug tests.

—The INS hired 285 new immigration inspectors by the end of February 2002.
To hire the remaining 1,690 inspectors, we have centralized the selection proc-
ess at the National Hiring Center in order to streamline the process as much
as possible. As a result, we currently have 49,600 applicants (who have taken
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or are scheduled to take the written examination) and 4,700 selectees (who are
currently undergoing background investigations, medical examinations and
drug tests) in the hiring queue. About half of these selectees are from the cen-
tralized selection process begun February 1.

POSTCONVICTION DNA REVIEW

Question. The Department sent a response on February 25, 2002, to a letter that
I sent over 6 weeks ago concerning the Department’s decision to set aside its plans
to offer $750,000 in grant money for post-conviction DNA review programs. In re-
sponse to the simple question: “Does the Department intend to use alternate funds
for post-conviction testing grants?”, the Department response said that the National
Institute of Justice has been asked to look into DNA initiatives.

Does this mean “no?” How is it that the Department cannot find $750,000 in a
$30.2 billion budget to use for this important program?

Answer. The Department is working to assist states in improving their overall fo-
rensic capabilities, as well as the general state of information and technology avail-
able to the field. In fiscal year 2002, the Department’s National Institute of Justice
(NIJ) will target $66 million for research to make DNA identification technology
more portable and inexpensive, enabling law enforcement in the field to access it
more quickly and easily. Additionally, easier and quicker access will enable states
to work more effectively in reducing the immense DNA sample backlog still existing
across the nation. Finally, the availability of this new technology will make it pos-
sible for states to afford to conduct any post-conviction DNA testing they deem like-
ly to be of significance in reviewing a conviction. However, the Department does not
plan to undertake a national effort to promote and fund post-conviction DNA.

SHIFT IN FBI RESPONSIBILITIES

Question. Director Mueller announced the first phase of his FBI reorganization in
December, and I praised his action to strengthen FBI intelligence, security, and in-
formation management. He and Deputy Attorney General Thompson are now taking
a wider look at ways to streamline the FBI responsibilities. This may require a shift
in some responsibilities from the FBI to other federal and local law enforcement
agencies in order to focus the FBI on detection, prevention and investigation of ter-
rorists. In what areas do you foresee a shift in FBI responsibilities?

Answer. The Director and his management team are now developing a com-
prehensive strategy to permanently shift resources to prevent and fight against ter-
rorism. The FBI plans to present this strategy to the Department, Administration,
and the Congress soon, but is still working to identify areas where it can redirect
resources without compromising investigative priorities or partnerships with law en-
forcement and other government agencies. Given the elevated condition of the cur-
rent terrorist threat to the United States, the FBI must make hard decisions to
focus its energy and available resources on preventing additional terrorist acts and
protecting our nation’s security. At the same time, the FBI will continue to pursue
and combat international and national organized crime groups and enterprises, civil
rights violations, major white-collar crime, and serious violent crime; but at a level
of effort consistent with resources available to support the capabilities of our fed-
eral, state, and local partners.

TRILOGY

Question. One of the most important FBI initiatives is the Trilogy program for up-
grading the Bureau’s information technology. The Counterterrorism Supplemental
for fiscal year 2002 included $237 million for advanced computer equipment and
software under the Trilogy program, and the FBI requests another $109.4 million
in fiscal year 2003 for information technology projects including Trilogy. These are
important investments. From an oversight perspective, however, I am disappointed
that the Justice Department and the FBI have failed to submit quarterly status re-
ports on Trilogy as required in the Appropriations Act for fiscal year 2001. Such re-
ports are especially important to monitor the effectiveness of planning and testing
for new software. Will you provide a current status report on Trilogy to the Con-
gress as soon as possible?

Answer. The Department of Justice (DOJ) appreciates the support that Congress
has given its Trilogy information technology upgrade project, and understands the
oversight role that Congress plays in ensuring that the large amount of funding that
it has provided is used appropriately. Indeed, Trilogy is one of the FBI’s top prior-
ities and it must be managed and executed properly.

The fiscal year 2001 Appropriations Act directed the FBI to submit quarterly sta-
tus reports on the implementation of the Trilogy plan to the Appropriations Com-
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mittees. The DOJ and FBI take this reporting requirement seriously and have
worked diligently with each other and with the Office of Management and Budget
over the last year to comply with this requirement fully and expedite the review
process so that timely reports can be transmitted to Congress.

The first quarterly report was transmitted to Congress on June 29, 2001. The sec-
ond and third quarterly reports were jointly transmitted to Congress on February
26, 2002.

The fourth report was prepared by the FBI but it did not include the most recent
information on accelerated Trilogy implementation. Therefore, the FBI decided to
submit it with the fifth report to provide a more updated and accurate description
of the Trilogy program as it currently stands. The fifth report reflects recent devel-
opments regarding Trilogy acceleration and fully explains how the program has
been accelerated and improved to reflect the FBI’s response to the terrorist attacks.
The fourth and fifth quarterly reports were jointly transmitted to Congress on
March 19, 2002.

In summary, DOJ and FBI take reporting requirement responsibilities very seri-
ously and remain committed to keeping Congress informed on the progress of the
Trilogy program. At this time, DOJ has transmitted the first five quarterly status
reports to Congress. The FBI is currently working on the sixth report.

JOINT TERRORISM TASK FORCES AND ANTI-TERRORISM TASK FORCES

Question. On February 26, 2002, the Department responded to my December 20,
2001, letter with questions about the FBI and Justice Department Terrorism Task
Force structures. Over the past 7 years, the FBI’s Joint Terrorism Task Forces have
strengthened counterterrorism efforts with full-time participation by other federal
agencies and state and local police personnel. Director Mueller plans an increase in
these task forces to all 56 offices, and I support this plan. After the September 11th
attacks, the Attorney General formed separate Anti-Terrorism Task Forces in each
U.S. Attorney’s Office. Former FBI executives have publicly raised concerns that the
new Task Forces would “undermine the capabilities of the nation’s primary agency
responsible for the prevention and investigation of terrorist activity.” Why does the
Department need duplicative Task Forces in the U.S. Attorneys’ Offices?

Answer. The Joint Terrorism Task Force (JTTF) Program and the Anti-Terrorism
Task Force (ATTF) Program are the mechanisms through which the Department of
Justice coordinates its anti-terrorism activities. JTTFs are focused on investigating
terrorism, while the ATTFs are responsible for ensuring communication and coordi-
nation at more and higher levels of government. The missions of these two entities
are not duplicative.

JTTFs are established through FBI field offices, and are designed for coordinated,
operational investigation of terrorist activities. The JTTFs are composed of FBI
agents and other investigators in federal, state, and local law enforcement agencies.
All JTTF members must have top secret clearances, which grant them access to in-
formation that is developed throughout the course of an investigation.

In response to the events of September 11, 2001, the Attorney General directed
each United States Attorneys Office to establish an ATTF for broader coordination
of our anti-terrorism efforts across the country. The ATTF’s three main purposes in-
clude: (1) facilitation of information sharing between federal and state authorities
in order to detect and prevent terrorist attacks; (2) coordination of local anti-ter-
rorism efforts within each district; and (3) serving as a standing organizational
structure for a coordinated response to any terrorist incidents that might occur in
the district. The membership of the ATTFs include federal, state, and local agencies
that can contribute to local anti-terrorism efforts, even if they are not directly in-
volved in criminal law enforcement. At present, ATTF participants need not have
security clearances.

Because the state and local membership of the ATTFs exceed the state and local
departments represented on JTTFs, the ATTFs also provide a force-multiplier when
we engage in manpower intensive operations. For example, we enlisted the ATTF
members to search for and locate several thousand non-immigrant aliens in just
over 30 days without diverting resources necessary for ongoing JTTF investigations.

The ATTFs include the JTTFSs in the federal districts where JTTFs exist. In those
districts where a JTTF exists, the FBI retains and exercises primary operational au-
thority, in coordination and consultation with the ATTF and the United States At-
torneys Anti-Terrorism Coordinator, over all JTTF investigative activities that are
not related to an ongoing prosecution.
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FOREIGN TERRORIST TRACKING TASK FORCE

Question. The interagency Foreign Terrorist Tracking Task Force (FTTTF) was
created in October 2001 to enhance U.S. efforts to prevent terrorist activity by en-
suring that federal agencies coordinate their efforts to bar terrorists and their sup-
porters from entering the United States. Please provide the charter for the Task
Force and describe its specific functions and responsibilities. What is the level of Re-
sources and funding provided by the Department to this Task Force in fiscal year
2002 and requested for fiscal year 2003?

Answer. The FTTTF was created by the Attorney General pursuant to Homeland
Security Presidential Directive-2 (HSPD-2), issued on October 29, 2001. A copy of
this document is attached (Attachment 1). HSPD-2 directed that the FTTTF ensure
that, “to the maximum extent permitted by law, federal agencies coordinate pro-
grams to accomplish the following: (1) deny entry into the United States of aliens
associated with, suspected of being engaged in, or supporting terrorist activity; and
(S2) locate, detain, prosecute, or deport any such aliens already present in the United

tates.”

Since November 1, 2001, government agencies have begun designating personnel
resources to the FTTTF. Currently, personnel are committed to the FTTTF from:
DOJ, including FBI, INS, and the Drug Enforcement Administration (DEA); the
Treasury Department, including the U.S. Customs Services; the Department of
Health and Human Services, including the Social Security Administration; and com-
ponents of the Department of Defense (DOD) and other members of the Intelligence
Community. Plans are underway for additional agencies to detail personnel.

The FTTTF has identified a number of specific projects which it can coordinate
or run to fill gaps in existing government efforts relating to prevention of terrorist
activities. For example, the FTTTF is pursuing projects to: (1) create a unified, cohe-
sive lookout list; (2) identify foreign terrorists and their supporters who have en-
tered or seek to enter the United States or its territories; and (3) detect such factors
as violations of criminal or immigration law which would permit exclusion, deten-
tion or deportation of such individuals.

In addition, the FTTTF is in the process of identifying other intelligence-related
projects that it can support through its collaborative capability to co-locate data
from multiple agency sources. In this respect, the FTTTF will not duplicate any ex-
isting governmental activity, but shall supplement and support existing functions to
promote the interests of national security through improved information sharing.

The Department of Justice has identified for fiscal year 2002 a requirement of ap-
proximately $20 million in partial year costs to support the FTTTF. It is anticipated
that in fiscal year 2003, the FTTTF will require full year funding to continue oper-
ations, as well as some additional costs currently being supported by the DOD.

ANTI-TERRORISM TASK FORCES

Question. If the U.S. Attorneys’ Anti-Terrorism Task Forces request state or local
law enforcement agencies to conduct investigative activities for the Justice Depart-
ment, will those state or local investigative activities be coordinated by the FBI and
subject to the Attorney General’s guidelines for FBI investigations?

Answer. In those districts where an FBI Joint Terrorism Task Force (JTTF) ex-
ists, the FBI will retain and exercise primary operational authority over all JTTF
investigative activities. As a result, these investigative activities will be coordinated
by the FBI and subject to the Attorney General’s Guidelines. JTTFs are currently
authorized in 47 of the FBI's 56 field offices, and the FBI is seeking to expand the
program to the remaining 9 field offices.

In those instances in which there is no JTTF in a district and the Anti-Terrorism
Task Force (ATTF) requests state or local law enforcement agencies to conduct in-
vestigative activities, there will be some coordination with the FBI in all instances,
because the FBI is an important participant in each ATTF. The extent and nature
of coordination with the FBI may vary with the request. For example, in the effort
to interview non-immigrant aliens, the United States Attorneys were specifically di-
rected to coordinate the assignment of interviews and the conducting of interviews
with the FBI Special Agents in Charge in each district. Likewise, the extent to
which state and local investigative activities are subject to the Attorney’s General
Guidelines may vary. If state and local agencies undertake investigative activities
with no involvement from the FBI, the Guidelines will ordinarily not apply. There
may be instances in which state and local law enforcement agencies have entered
into memorandums of understanding with the FBI requiring that the agencies ad-
here to the Guidelines in the course of joint investigations. In such instances, the
agencies’ activities will be subject to the Guidelines.
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PROFESSIONAL SECURITY OFFICER CAREER PROGRAM

Question. The FBI budget includes additional funding of $48.2 million for Infor-
mation Assurance and $29.9 million for other security programs. How much of these
funds will be allocated to the development of a career security officer program?
What additional funds, if any, would be needed to implement a robust security ca-
reer program including security career program boards, identification of career de-
velopment paths, ensuring opportunities for non-special agent personnel, providing
appropriate security performance appraisals, establishing training and experience
requirements for security management positions, and implementing an education
and training program for FBI security personnel?

Answer. The FBI’s fiscal year 2003 budget request does not include any resources
for the development of a professional security officer career track. The request does,
however, include $2,425,000 to educate employees, including security officers, about
security policies, procedures and methods. Moreover, the FBI anticipates that a
workforce study being conducted by Resource Consultants Incorporated will assist
in identifying the knowledge, skills, and abilities required by professional Security
Officers and will assist in the development of a program outline the FBI plans to
complete by the end of calendar year 2002.

The FBI’s recently created Security Division will work with human resources per-
sonnel during fiscal year 2003 to expand the program outline into a career security
program, including establishment of career security program review boards; identi-
fication of career development paths; development of critical elements for security
performance appraisals; establishment of training and experience requirements for
security management positions; and implementation of a comprehensive education
and training program for all FBI security personnel. The FBI will be in a better
position to determine what additional resources, if any, will be needed upon comple-
tion of program development.

INTERNET-BASED REGIONAL INFORMATION SHARING SYSTEM AND INTERNET-BASED LAW
ENFORCEMENT ONLINE PROGRAM

Question. The Attorney General’s prepared statement says that a “critical element
in our battle plan against the terrorist threat is working to develop and enhance
interoperable databases and telecommunications systems for the Department’s law
enforcement activities.” The USA PATRIOT Act authorized the expansion of the
Internet-based Regional Information Sharing System (RISS) funded by the Bureau
of Justice Assistance to enhance the investigation and prosecution abilities of par-
ticipating enforcement agencies in addressing multi-jurisdictional terrorist conspir-
acies and activities. The FBI has a complementary Internet-based Law Enforcement
Online (LEO) program that provides public and private controlled multi-level access
areas for specialized public safety organizations and disciplines. Both programs en-
able state and local governments to collaborate with federal agencies and with each
other on counterterrorism, homeland security, infrastructure protection, and other
law enforcement matters. Such Internet-based collaboration could include organiza-
tions with significant roles in homeland security and infrastructure protection.
Please provide a plan with associated funding requirements for a unified Internet-
based information architecture including RISS and LEO that meets the Depart-
ment’s needs to serve all organizations tasks that are necessary for coherent home-
land security, infrastructure protection, and law enforcement efforts.

Answer. As reflected in the Attorney General’s statement on the subject, DOJ re-
gards the interoperability of databases and telecommunications systems as a crucial
aspect in thwarting terrorism. The Department believes that a system combining
the strengths of both the BJA’s Regional Information Sharing System (RISS) and
the FBI's Law Enforcement Online (LEO) may provide the most effective means of
achieving this interoperability. Such a system could provide federal and non-federal
law enforcement agencies varying levels of access to information they need to per-
form their missions more effectively. DOJ is continuing study to determine the most
feasible manner of combining the two systems. The Department is near closure on
the issue and will be able to provide a plan soon.

Question. The Attorney General’s prepared statement says that he aims to estab-
lish a National Security Coordination Council (NSCC) of the Department of Justice.
Please provide the charter for the NSCC. What are the specific functions of the
NSCC, including its detailed responsibilities for policy coordination, resource alloca-
tion, operations, long-term planning and information sharing? What will be its role
in foreign counterintelligence and espionage matters, in foreign intelligence matters
beyond counterterrorism, and in matters handled by the Office of Intelligence Policy
and Review and the Joint Foreign Terrorism Tracking Task Force.
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Answer. The Attorney General’'s memorandum dated, March 5, 2002, entitled,
“Establishment of the National Security Coordination Council” responds to this
question.

OFFICE OF THE ATTORNEY GENERAL,
Washington, DC, March 5, 2002.

MEMORANDUM FOR HEADS OF DEPARTMENT COMPONENTS
FROM: THE ATTORNEY GENERAL
SUBJECT: Establishment of the National Security Coordination Council

Nearly five months after the devastating terrorist attacks of September 11, 2001,
the Department of Justice stands at the forefront of President Bush’s efforts to se-
cure the American homeland. Throughout the Department, we have made great
strides toward fully deploying the arsenal of justice to combat terrorism, and we
have done so without compromising our commitment to the rule of law. But there
is much work to be done.

The assaults on America that occurred on September 11, and the supreme impera-
tive to prevent further terrorist attacks, mandate a more coordinated effort to com-
bat terrorism and address other national security challenges, both within the De-
partment of Justice, and in the Department’s interaction with other law enforce-
ment and intelligence agencies.

Therefore, effective immediately, I hereby establish the National Security Coordi-
nation Council (NSCC) of the Department of Justice, which shall be chaired by the
Deputy Attorney General. It shall be the principal mission of the NSCC to ensure
a more seamless coordination of all functions of the Department relating to national
security, particularly the Department’s efforts to combat terrorism directed against
the United States.

Under the Deputy Attorney General’s leadership, the Council will:

—(1) Centralize and coordinate policy, resource allocation, operations, and long-
term planning of DOJ components regarding counter-terrorism, counter-espio-
nage, and other major national security issues;

—(2) Monitor the implementation of Department policy to ensure that components
are taking all necessary and appropriate actions to prevent and disrupt the oc-
currence of terrorist attacks in the United States;

—(3) Provide an institutionalized Department forum for crisis management;

—(4) Promote coordination and information-sharing within the Department, be-
tween DOJ and other federal agencies and interagency bodies, and between
DOJ and state and local law enforcement authorities, to prevent, prepare for,
and respond to terrorist attacks within the United States;

—(5) Frame national security issues for resolution by the Deputy Attorney Gen-
eral or the Attorney General; and

—(6) Ensure that positions advanced by the Deputy Attorney General on behalf
of DOJ at interagency meetings of the National Security Council, the Homeland
Security Council, and other interagency forums reflect input from DOJ national
security components.

In addition to the Deputy Attorney General, the NSCC’s members will include the
following Department officials with responsibility for national security matters:
Chief of Staff to the Attorney General; FBI Director (with appropriate participation
by the Executive Assistant Director for Counter-Terrorism/Counter-Intelligence); As-
sistant Attorney General, Criminal Division (with appropriate participation by the
Terrorism and Violent Crime Section, the Office of International Affairs, and other
Division components); Commissioner of the Immigration and Naturalization Service;
Assistant Attorney General, Office of Justice Programs; and Counsel, Office of Intel-
ligence Policy and Review.

The NSCC will meet on a bi-weekly basis or more frequently as needed. In addi-
tion to the Deputy Attorney General and the permanent members listed above,
other senior Department officials as well as senior officials from the Central Intel-
ligence Agency and other government agencies—will be invited to attend NSCC
meetings when appropriate. The NSCC will receive staff support from attorneys in
the Office of the Deputy Attorney General with expertise in national security mat-
ters, and from ODAG administrative personnel. The functions and personnel of the
Executive Office of National Security will henceforth be incorporated into the
NSCC’s operations.

The establishment of the NSCC marks a new chapter in the Department of Jus-
tice’s commitment to protecting the safety and well-being of the American people.
I call upon all Department officials and employees to dedicate themselves to the suc-
cess of this vital effort.
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TOBACCO LITIGATION RESOURCES

Question. The President’s budget seeks $25.2 million for litigation support in con-
tinuing the Justice Department’s lawsuit against the tobacco industry. Department
officials, however, claim that they will need up to $45 million in order to comply
with fact and expert discovery requirements established by the court, and for the
litigation team to prepare for trial, scheduled to begin in July 2003.

What is the total funding needed to continue the tobacco litigation?

If the $25 million requested in the President’s budget is not sufficient to cover
all those expenses, where are you getting the rest of the money? In other words,
what other departments or sources will contribute to the costs of the tobacco litiga-
tion?

Answer. During fiscal year 2002, current funding of $38,200,000 is sufficient to
meet anticipated costs through September 30, 2002. Although most of these funds
come from the Health Care Fraud and Abuse Control account (HCFAC), the Depart-
ment will cover the $3,000,000 for costs of experts that are likely to testify, as well
as $1,800,000 for a portion of the tobacco team’s salaries and benefits.

With respect to fiscal year 2003, the team will need an estimated $44,400,000.
The funds will be needed to prepare for and undertake a July trial. We anticipate
that fiscal year 2003 funding will likely come from a combination of sources, as in
the past: (1) we have asked Congress to approve the $25,200,000 program increase
sought in the President’s budget for litigation support services that the team will
need to build the factual support for the government; (2) we will continue to cover
a portion of the salaries and benefits out of our base funds of $1,800,000, and we
will continue to cover the $3,000,000 for our testifying experts; and (3) the Depart-
ment will likely seek to use its own HCFAC funding to meet the balance of the esti-
mated tobacco litigation expenditures.

Fiscal year 2003 will continue to be a costly year for the litigation. However, some
costs are likely to be incurred in fiscal year 2004, and perhaps beyond, depending
on the outcome of the trial and subsequent appeal decisions. Accordingly, we do not
have cost estimates beyond fiscal year 2003.

IMPROVING STATE AND LOCAL LAW ENFORCEMENT

Question. The Administration aims to repackage a number of Justice Department
grant programs and cut their funding. Grant programs targeted for elimination in-
clude the State and Local Law Enforcement Block Grants, which received $400 mil-
lion this year; and Byrne law enforcement block grants for efforts to improve state
and local courts, which received $500 million this year. The plan would cut more
than $1.6 billion from the $2.5 billion appropriated this year for state and local law
enforcement grants, and would combine what is left into a new $800 million Justice
Assistance Program. Please explain how the new Justice Assistance Program would
work, and why state and local law enforcement agencies would lose $1.6 billion in
the repackaging process.

Answer. The first and overriding priority for the Department is counterterrorism.
This is reflected throughout our budget, which refocuses our resources in support
of our top priority. As part of this refocusing, the Administration proposes reducing
or eliminating several grant programs. This redirection within the Justice budget
enables our law enforcement efforts to increase by 13 percent to address the threat
posed by terrorism.

The Justice Assistance Grants (JAG) Program is a formula grant program that
will provide assistance to states and local governments to support a broad range of
activities to prevent and control crime and improve the criminal justice system. It
would replace the Edward Byrne Memorial Formula Grant Program and the Local
Law Enforcement Block Grant (LLEBG) Program with a single funding mechanism
that will allow easier administration by both grantees and the Bureau of Justice As-
sistance (BJA). The President’s budget for fiscal year 2003 proposes this new pro-
gram, funded under the Community Oriented Policing Service (COPS) appropriation
account, at the $800 million level. This represents a reduction of only $195 million
from the combined Byrne and LLEBG funding enacted in last year’s CJS appropria-
tions bill. This does not include the one-time, supplemental appropriation to the
Byrne program for counterterrorism grants.

Activities funded under the current Byrne Formula Program or LLEBG program
would continue to be eligible for funding. Funds provided to states may be used for
statewide initiatives, technical assistance and training, and support for local juris-
dictions. Local jurisdictions can work together with other local jurisdictions to de-
velop regional projects supported by their JAG funds.

There are several advantages to the new program:
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—Simplifies and Streamlines Policies, Practices, and Procedures.—Along with
combining funding streams for programs of similar purposes, the JAG stream-
lines reporting requirements and reduces general administrative tasks at fed-
eral, state and local levels.

—Enhances State and Local Control.—Grantees will have greater flexibility to use
funds, enhancing their ability to address community problems with a wider va-
riety of solutions.

—Supports Collaboration and Communication.—The consolidation encourages
greater sharing of information and coordination between state and local govern-
ments.

—Promotes Best Practices.—The consolidation will enhance the ability of federal,
state, and local governments to exchange new and successful practices.

As reflected throughout the fiscal year 2003 President’s budget, the primary and
overarching priority for the Department is to bolster resources to respond more ef-
fectively to the threat of terrorism. As a result, the Department had to redirect ex-
isting resources from other program areas. Overall, the Office of Justice Programs
is requesting a decrease of $1.651 billion from the 2002 enacted level for the State
and Local Law Enforcement Assistance appropriation account. This decrease in-
cludes the proposed elimination of the Byrne formula and the LLEBG programs
($900 million), largely offset by the $800 million requested under the COPS appro-
priation account for the JAG.

Other decreases requested include the proposed reduction to the Juvenile Ac-
countability Incentives Block Grant program of $34.45 million and the proposed
elimination of the State Criminal Assistance Alien Assistance ($565 million), Tribal
Prison Construction ($35.191 million), Missing Alzheimers ($.898 million), Edward
Byrne Discretionary Grants ($94.489 million), Cooperative Agreement ($20 million),
Victims of Trafficking ($10 million), and Motor Vehicle Theft Prevention programs
($1.298 million). Increases are proposed for RSAT (+$7 million), Drug courts (+ $2
million), and technical assistance on hate crimes prevention (+$1.3 million). While
assistance to state and local jurisdictions is reduced in the Department’s budget, sig-
nificant new resources are requested for state and local jurisdictions in the Federal
Emergency Management Agency’s budget of $3.5 billion.

CIVIL RIGHTS AND HATE CRIMES

Question. In connection with the Judiciary Committee’s December 6, 2001 over-
sight hearing and again at the February 26, 2002 Commerce, Justice, State Appro-
priations Subcommittee hearing, you were asked for the Department of Justice’s po-
sition on S. 625, hate crimes legislation that was reported by the Judiciary Com-
mittee to the full Senate on July 26, 2001. Your written response to the Judiciary
Committee’s prior questions indicated support for more limited legislation pre-
viously sponsored by Senator Hatch and not even introduced in this Congress, with-
out expressing any views on S. 625, the pending legislation and the focus of the
question. Again, at you more recent appearance on February 26, 2002, you did not
give a firm position on S. 625. Given your willingness to express a specific view on
other legislation from prior Congresses, and the fact that S. 625 is the bill that has
actually been reported to the full Senate, we again ask that you please provide the
Department’s views on S. 625.

Answer. The Department’s position on the pending hate crimes legislation is in-
formed by our recent experience in responding to bias-motivated crimes which have
unfortunately arisen in the wake of the tragic events of September 11. Since that
date, the Civil Rights Division, which prosecutes bias-motivated crimes under sev-
eral existing federal statutes, has investigated 350 cases of alleged discriminatory
backlash against individuals perceived to be of Middle-Eastern origin, including
Arab Americans, Muslim Americans, Sikh Americans, and South-Asian Americans.
These cases are more specifically described in the next answer.

Additionally, the Department recently indicted Darrell David Rice for the 1996
murder of Julianne Marie Williams and Laura “Lollie” S. Winans in the Shen-
andoah National Park. The four-count murder indictment specifically invokes a fed-
eral sentencing enhancement that was enacted to insure justice for victims of hate
crimes. In this case, the federal sentencing enhancement provides for increased pun-
ishment if the fact finder at trial or, in the case of a plea of guilty or nolo
contendere, the court at sentencing determines beyond a reasonable doubt that Rice
intentionally selected either victim as the object of the offence because of the vic-
tim’s actual or perceived gender or sexual orientation. If convicted of any of the
charges in the indictment, Rice could face the death penalty.

The Department of Justice appreciates the leadership Senators Kennedy and
Hatch, as well as other members of Congress, have shown on the vital issue of hate
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crimes. Your leadership is reflected in the fact that the Senate Judiciary Committee
has now voted to send S. 625 to the full Senate. As your question notes, in my pre-
vious responses to the Committee I observed that then-Governor Bush indicated
during the Presidential campaign that he supported Senator Hatch’s proposed hate
crimes legislation, which was introduced during the 106th Congress and which
shares several features with S. 625. As I explained in my earlier response, these
common features include provision by the Attorney General of assistance in the in-
vestigation or prosecution of any violent crime that constitutes a felony and is moti-
vated by animus against the victim by reason of the membership of the victim in
a particular class or group; grants by the Attorney General to state and local enti-
ties to assist in the investigation and prosecution of such crimes; and the appropria-
tion of $5,000,000 for the next 2 fiscal years to carry out the grant program.

As you know, S. 625 is an important proposal which would amend the federal
criminal code in numerous significant respects. The Department of Justice continues
to review and evaluate the constitutional and policy issues raised by the proposed
amendments to the federal criminal code in S. 625. At the same time, we are con-
tinuing to fulfill our important mission of enforcing the existing laws relating to
bias-motivated crimes that fall within federal jurisdiction under existing law.

Question. S. 625 is particularly critical now since that legislation would both
broaden federal hate crimes jurisdiction and provide support for state prosecutions.
You noted in your written responses based on your December 6, 2002 testimony and
it was brought up again at the February 25 hearing that the FBI has commenced
approximately 300 federal criminal investigations involving post-September 11 at-
tacks on Arab or Muslim Americans, or others, based upon their actual or perceived
ethnicity. You indicate, however, that to date there have only been 8 federal cases
resulting from these approximately 300 investigations. In short, there has been no
federal prosecution in over 97 percent of these investigations. Please advise how
many of these investigations: (a) have been closed, (b) have been referred to state
authorities, or (c) are still being actively investigated by federal authorities? What
criteria or factors are used to determine whether a case will be referred to a state
or local law enforcement agency to handle and what, if any, is the federal role after
such a referral?

Answer. Since September 11, the Civil Rights Division (CRT), FBI, and United
States Attorneys’ offices have investigated over 300 alleged incidents involving vio-
lence or threats against individuals perceived to be of Middle-Eastern origin, includ-
ing Arab Americans, Muslim Americans, Sikh Americans, and South-Asian Ameri-
cans.

Of the over 300 federal investigations that have been initiated since September
11, 75 of the investigations have been closed and 274 investigations remain open.
Sixty-five of the federal investigations have been or are being prosecuted by state
and local prosecutors following coordination and cooperation with federal investiga-
tors and federal prosecutors. Although the Department of Justice does not have
knowledge of every state and local case prosecuted since September 11, we have in-
formation indicating that state and local authorities are actively pursuing additional
cases. The CRT and the United States Attorney’s offices continue to coordinate with
local prosecutors in instances where cases are being prosecuted locally and where
there are also potential federal crimes that have not been charged to consider
whether plea bargains can resolve both local and federal criminal liability.

To date, federal charges have been brought in 10 cases, and the CRT and United
States Attorneys’ offices are working together to prosecute those cases. In those
cases, the Department of Justice believed that there was an overriding federal inter-
est in prosecuting an alleged backlash crime that could otherwise be prosecuted lo-
cally. The factors the Justice Department takes into account in making this deter-
mination are: (1) the resources of the local law enforcement agency, both legal and
financial; (2) whether the local prosecution, if completed, achieved a fair and just
result; (3) the potential national deterrent value of a federal prosecution in a given
instance; and (4) whether other federal interests are implicated, such as the protec-
tion of federal government officials. After the Department has determined in a case
of dual jurisdiction to allow state and local authorities to prosecute in the first in-
stance, the Department closely monitors the course of the local prosecution.

CRIMES AGAINST ARAB AMERICANS

Question. Immediately after the September 11 terrorist attacks, we were re-
minded of the importance of federal civil rights enforcement by the rash of crimes
against Arab and Muslim Americans after the September 11 attacks. These acts,
and indeed all acts of discrimination, cut at the very heart of what the terrorists
hope to destroy in the United States our tolerance and our diversity. The budget
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request does not appear to match the rhetoric with the resources needed to main-
tain the Department’s longstanding leadership role in national civil rights enforce-
ment during these difficult times.

In recent answers to questions which you provided based upon your December 6,
2001 appearance at the Senate Judiciary Committee, you note that the FBI has
commenced approximately 300 federal criminal investigations involving post-Sep-
tember 11 attacks on Arab or Muslim Americans, or others, based upon their actual
or perceived ethnicity. You indicate, however, that to date there have only been
eight federal cases resulting from these approximately 300 investigations. In short,
there has been no federal prosecution in over 97 percent of these investigations.
Why is it that the Department is prosecuting so few of these violent crimes?

Answer. The Department of Justice is committed to prosecuting vigorously the
laws of the United States. Since September 11, CRT, FBI, and United States Attor-
neys’ offices have investigated over 300 alleged incidents involving violence or
threats against individuals perceived to be of Middle-Eastern origin, including Arab
Americans, Muslim Americans, Sikh Americans, and South-Asian Americans.

Of the over 300 federal investigations that have been initiated since September
11, 75 of the investigations have been closed and 274 investigations remain open.
Sixty-five of the federal investigations have been or are being prosecuted by state
and local prosecutors following coordination and cooperation with federal investiga-
tors and federal prosecutors. Although the Department of Justice does not have
knowledge of every state and local case prosecuted since September 11, we have in-
formation indicating that state and local authorities are actively pursuing additional
cases. The CRT and the United States Attorney’s offices continue to coordinate with
local prosecutors in instances where cases are being prosecuted locally and where
there are also potential federal crimes that have not been charged to consider
whether plea bargains can resolve both local and federal criminal liability.

To date, federal charges have been brought in 10 cases, and the CRT and United
States Attorneys’ offices are working together to prosecute those cases. In those
cases, the Department of Justice believed that there was an overriding federal inter-
est in prosecuting an alleged hate crime that could otherwise be prosecuted locally.
The factors the Justice Department takes into account in making this determination
are: (1) the resources of the local law enforcement agency, both legal and financial;
(2) whether the local prosecution, if completed, achieved a fair and just result; (3)
the potential national deterrent value of a federal prosecution in a given instance;
and (4) whether other federal interests are implicated, such as the protection of fed-
eral government officials. After the Department has determined in a case of dual
jurisdiction to allow state and local authorities to prosecute in the first instance, the
Department closely monitors the course of the local prosecution.

We are pleased to note that cooperation between federal agents and local law en-
forcement officers and between Justice Department prosecutors and local prosecu-
tors has been outstanding. This is a testament to local law enforcement nationwide,
which has shown the willingness to, and which has largely been given the legal and
financial resources to, investigate and prosecute vigorously alleged bias-motivated
crimes against individuals perceived to be of Middle-Eastern origin, including Arab
Americans, Muslim Americans, Sikh Americans, and South-Asian Americans. The
Department is aware that, in rare instances, local authorities may not have the
tools or the will to prosecute a particular bias-motivated crime fully. In those rare
instances, the Department will be prepared to initiate federal proceedings, if appro-
priate.

America is well-served by our partners in state and local law enforcement. If the
post-September 11 alleged incidents of violence were a test of local efforts to pros-
ecute bias-motivated crimes, local law enforcement passed with flying colors.

Question. Even counting all state prosecutions, no matter how minor, you stated
that there are less than 60 total cases out of 300 investigations. Why is it that in
80 percent of these violent cases no one at all has been prosecuted in any way? How
is the decision made whether a case will be federally prosecuted or referred to the
state and what is the federal role after such a referral?

Answer. The Department of Justice is committed to prosecuting vigorously the
laws of the United States. Since September 11, CRT, FBI, and United States Attor-
neys’ offices have investigated over 300 alleged incidents involving violence or
threats against individuals perceived to be of Middle-Eastern origin, including Arab
Americans, Muslim Americans, Sikh Americans, and South-Asian Americans.

Of the over 300 federal investigations that have been initiated since September
11, 75 of the investigations have been closed and 274 investigations remain open.
Sixty-five of the federal investigations have been or are being prosecuted by state
and local prosecutors following coordination and cooperation with federal investiga-
tors and federal prosecutors. Although the Department of Justice does not have
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knowledge of every state and local case prosecuted since September 11, we have in-
formation indicating that state and local authorities are actively pursuing additional
cases. The CRT and the United States Attorney’s offices continue to coordinate with
local prosecutors in instances where cases are being prosecuted locally and where
there are also potential federal crimes that have not been charged to consider
whether plea bargains can resolve both local and federal criminal liability.

To date, federal charges have been brought in 10 cases, and the CRT and United
States Attorneys’ offices are working together to prosecute those cases. In those
cases, the Department of Justice believed that there was an overriding federal inter-
est in prosecuting an alleged hate crime that could otherwise be prosecuted locally.
The factors the Justice Department takes into account in making this determination
are: (1) the resources of the local law enforcement agency, both legal and financial;
(2) whether the local prosecution, if completed, achieved a fair and just result; (3)
the potential national deterrent value of a federal prosecution in a given instance;
and (4) whether other federal interests are implicated, such as the protection of Fed-
eral Government officials. After the Department has determined in a case of dual
jurisdiction to allow state and local authorities to prosecute in the first instance, the
Department closely monitors the course of the local prosecution.

Many of the alleged incidents that have been investigated by the Department of
Justice have been closed, the alleged incidents are still being actively investigated,
the Department is coordinating with local prosecutors to consider whether plea bar-
gains can resolve both local and federal criminal liability, or the Department has
determined in cases of dual jurisdiction to allow state and local authorities to pros-
ecute in the first instance. The Department of Justice closes investigations when the
facts indicate that there is no prosecutable federal crime or when a companion state
or local prosecution has achieved a fair and just result that requires no subsequent
federal prosecution.

Question. You also noted in your prior written responses to questions that there
have been approximately 50 state or local cases involving hate crimes after the Sep-
tember 11 attacks. Are these 50 cases included in the same 300 investigations you
set forth above? Please provide the following information regarding each of the state
cases to which you refer: (a) identify the state or jurisdiction in which each case is
pending, (b) indicate whether each state charge was a felony or misdemeanor, and
(c) provide any available information regarding the dispositions and the punish-
ments received, if any.

Answer. Of the over 300 federal investigations that have been initiated since Sep-
tember 11, 75 of the investigations have been closed and 274 investigations remain
open. Sixty-five of the federal investigations have been or are being prosecuted by
state and local prosecutors following coordination and cooperation with federal in-
vestigators and federal prosecutors.

Please see Attachment 2 for the information about state and local prosecutions
of which the Department of Justice is aware. Where the Department is not aware
of certain requested facts pertaining to these state and local prosecutions, the entry
is left blank.

Question. What criteria are being employed to determine whether a hate crime
case will be prosecuted in federal or state court? In how many of these state pros-
ecutions was federal prosecution legally possible, but forgone in lieu of a state case?

Answer. Since September 11, CRT, FBI, and United States Attorneys’ offices have
investigated over 300 alleged incidents involving violence or threats against individ-
uals perceived to be of Middle-Eastern origin, including Arab Americans, Muslim
Americans, Sikh Americans, and South-Asian Americans.

Of the over 300 federal investigations that have been initiated since September
11, 75 of the investigations have been closed and 274 investigations remain open.
Sixty-five of the federal investigations have been or are being prosecuted by state
and local prosecutors following coordination and cooperation with federal investiga-
tors and federal prosecutors. Although the Department of Justice does not have
knowledge of every state and local case prosecuted since September 11, we have in-
formation indicating that state and local authorities are actively pursuing additional
cases. The CRT and the United States Attorney’s offices continue to coordinate with
local prosecutors in instances where cases are being prosecuted locally and where
there are also potential federal crimes that have not been charged to consider
whether plea bargains can resolve both local and federal criminal liability.

To date, federal charges have been brought in 10 cases, and the CRT and United
States Attorneys’ offices are working together to prosecute those cases. In those
cases, the Department of Justice believed that there was an overriding federal inter-
est in prosecuting an alleged hate crime that could otherwise be prosecuted locally.
The factors the Justice Department takes into account in making this determination
are: (1) the resources of the local law enforcement agency, both legal and financial;
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(2) whether the local prosecution, if completed, achieved a fair and just result; (3)
the potential national deterrent value of a federal prosecution in a given instance;
and (4) whether other federal interests are implicated, such as the protection of fed-
eral government officials. After the Department has determined in a case of dual
jurisdiction to allow state and local authorities to prosecute in the first instance, the
Department closely monitors the course of the local prosecution.

Many of the alleged incidents that have been investigated by the Department of
Justice have been closed, the alleged incidents are still being actively investigated,
the Department is coordinating with local prosecutors to consider whether plea bar-
gains can resolve both local and federal criminal liability, or the Department has
determined in cases of dual jurisdiction to allow state and local authorities to pros-
ecute in the first instance. The Department of Justice closes investigations when the
facts indicate that there is no prosecutable federal crime or when a companion state
or local prosecution has achieved a fair and just result that requires no subsequent
federal prosecution.

Question. The Judiciary Committee has asked the Attorney General in written
questions for information about the process used for reviewing potential hate crimes
cases within the Department of Justice, including which officials were involved and
to what extent the process differs from the review to which other cases are sub-
jected. Your reply simply provided the name of the top official with final certification
authority in hate crimes prosecutions. In order for Congress, in both its oversight
and legislative roles, to evaluate whether the extremely low federal hate crime pros-
ecution rate is due to the narrow scope of the current law, policy based decisions
of the Department of Justice to forgo federal prosecution in these cases, inadequate
resources devoted to this problem or some other reason, a more thorough response
describing how the review process in these cases differs from other criminal cases
would be helpful. For this reason, please provide a more complete response to this
question. Specifically, please advise what guidelines or policies, if any, are in place
to ensure that these cases are handled appropriately? Please explain why fewer
than 3 percent of these allegations have resulted in federal prosecution at a time
when the President is publicly condemning such violent acts?

Answer. The process of determining whether to initiate a prosecution pursuant to
18 §245 begins after FBI has investigated the alleged crime in coordination with
CRT and United States Attorneys’ offices. After the investigation is completed, at-
torneys in the Criminal Section of CRT deliberate with Assistant Attorney General
Ralph F. Boyd, Jr. and other attorneys within the Office of the Assistant Attorney
General. Per section 245(a)(1), no prosecution can be undertaken except upon the
certification of the Attorney General, the Deputy Attorney General, the Associate
Attorney General, or any Assistant Attorney General specially designated by the At-
torney General. The Attorney General has specially designated Assistant Attorney
General Boyd as the person who must certify that a prosecution under section 245
may go forward.

With respect to the absolute number of federal prosecutions, the Department cred-
its the outstanding cooperation between federal agents and local law enforcement
officers and between Justice Department prosecutors and local prosecutors. This is
a testament to local law enforcement nationwide, which has shown the willingness
to, and which has largely been given the legal and financial resources to, vigorously
investigate and prosecute alleged bias-motivated crimes against individuals per-
ceived to be of Middle-Eastern origin, including Arab Americans, Muslim Ameri-
cans, Sikh Americans, and South-Asian Americans. The Department is aware that,
in rare instances, local authorities may not have the tools or the will to prosecute
a given bias-motivated crime fully. In those rare instances, the Department will be
prepared to initiate federal proceedings, if appropriate.

MISSISSIPPI REDISTRICTING PLAN

Question. The President’s budget request did not call for any additional resources
for the Department’s Voting Rights Section, even though the recent press reports
about the Department’s role in blocking a redistricting plan for congressional seats
in Mississippi are disturbing. During your confirmation hearing, you recognized that
“[vloting is a fundamental civil right” and pledged if confirmed that you would
“work aggressively and vigilantly to enforce federal voting rights laws.” You assured
this Committee that “[i]t will be a top priority of a Bush Department of Justice, part
of what I hope would be its legacy.” In addition, in your testimony today, you reem-
phfasized the importance of the right to vote in the context of implementing election
reform.

Nevertheless, according to recent reports, the Department’s belated request for
additional information regarding the Mississippi redistricting plan proposed by
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elected Mississippi state legislators and approved by a state judge put that plan at
risk of being supplanted by an alternative plan that is “favorable to Republican can-
didates,” and was ordered by what is described as “a panel of white Republican-ap-
pointed federal judges.” The alternative plan may be imposed based not upon that
plan’s merits but rather based upon scheduling concerns stemming from the Depart-
ment’s foot-dragging in the matter. These allegations are serious and necessitate
prompt responses explaining the Department’s actions.

Answer. The Department’s request for additional information was sent to the Mis-
sissippi Attorney General on February 14, 2002, well within the statutorily-imposed
60-day deadline for making determinations under section 5 of the Voting Rights Act
of 1965. Subsequently, in light of the ruling of the three-judge federal court that
the state’s plan is unconstitutional, the Department sent a routine “no determina-
tion” letter to the Mississippi Attorney General informing him that the Department
would take no further action at this time. The Department of Justice has never
failed to meet its obligations under section 5 of the Voting Rights Act of 1965 within
the prescribed statutory time frames. In the past year, the Department has received
over 5,000 section 5 submissions encompassing more than 15,000 voting changes,
and has never missed a deadline.

Question. When did the Department first receive the redistricting plan?

Answer. On December 26, 2001, the Mississippi Attorney General submitted three
voting changes, including the congressional redistricting plan adopted by the Chan-
cery Court for the First Judicial District of Hinds County, Mississippi, to the De-
partment. The other two voting changes submitted for approval involved the cre-
ation of a state legislative committee to address redistricting and a state supreme
court decision, on writ of mandamus, allowing a chancery court to draw a congres-
sional redistricting plan.

Question. Who within the Department was assigned the task of reviewing the
plan, and how long did that review take?

Answer. The Voting Section of the Civil Rights Division reviewed the voting
changes submitted by the Mississippi Attorney General in accordance with its usual
procedures for reviewing submissions to the Department pursuant to section 5 of the
Voting Rights Act of 1965. On February 14, 2002, the Department asked the Mis-
sissippi Attorney General for more information concerning certain changes and ad-
vised him of legal concerns regarding whether the submission was final. Also on
February 14, 2002, in an attempt to expedite the Department’s decision-making
process, Assistant Attorney General Ralph F. Boyd, Jr. sent a letter to the Supreme
Court of Mississippi, respectfully requesting the expedited consideration of the state
court appeal. On February 19-20, 2002, the Department received additional infor-
mation from the Mississippi Attorney General, but the Department never received
a response from the Supreme Court of Mississippi.

Question. Were any memoranda or recommendations prepared by the Voting
Rights Section in connection with the initial review of the redistricting plan and,
if so, please provide for each memoranda: the date, the author, the recipients and
a description of the document?

Answer. Attorneys in the Voting Section prepared memoranda regarding the re-
districting plan, in accordance with their usual procedures regarding pre-clearance
matters submitted to the Department pursuant to section 5 of the Voting Rights Act
of 1965. The Department has substantial confidentiality interests in such memo-
randa because of concerns that their disclosure would chill the candid internal ex-
change of information about particular law enforcement decisions. We believe that
this confidentiality is important to ensuring the robust deliberations within the De-
partment and the integrity of our decision-making process.

Question. On what date did career trial attorneys in the Voting Rights Section
make any recommendations about the redistricting plan, and to whom did they
make those recommendations?

Answer. We appreciate your interest in the Mississippi redistricting plan and
hope that you will appreciate the Department’s substantial confidentiality interests
in the internal deliberations within CRT relative to this law enforcement matter.
Department decision-makers have long been concerned that disclosure of informa-
tion about internal deliberations regarding particular matters would make it more
difficult for them to obtain the candid advice and recommendations of their subordi-
nates. We would like to explore other alternatives for accommodating your oversight
interests such as through a briefing by Assistant Attorney General Boyd about the
decisions that he made in this matter, as suggested in his letter of March 19, 2002.

Question. Who reviewed the recommendations of the Voting Rights Section about
the Mississippi redistricting plan?

Answer. The Mississippi redistricting plan was reviewed in accordance with CRT’s
usual procedures regarding section 5 submissions and Assistant Attorney General
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Ralph F. Boyd, Jr. decided to send the letters, dated February 14, 2002, which re-
quested additional information from the Mississippi Attorney General and sought
expedited consideration from the Mississippi Supreme Court.

Question. How much time passed after the career employees in the Voting Rights
Section made initial recommendations on the Mississippi plan to the office of the
Assistant Attorney General, Civil Rights Division, and the Department’s questions
to the State of Mississippi?

Were any changes made in the recommendations of the Voting Rights Section re-
ferred to above and, if so, what were those changes?

Did the Department take the actions initially recommended by the career trial at-
torneys in the Voting Rights Section and, if not, please explain how any actions
taken by the Department differed from those initial recommendations?

Answer. With regard to these questions, as indicated above, the Department has
substantial confidentiality interests in its internal deliberations regarding law en-
forcement matters, because we want to protect the candid exchange of views, includ-
ing advice and recommendations, that we believe is essential to the integrity of our
decision-making processes. We would like to accommodate your oversight interests
in the Department’s decisions regarding the Mississippi redistricting plan in a man-
ner that avoids these concerns. As indicated in his letter, March 19, 2002. Assistant
Attorney General Boyd would be pleased to brief you at your earliest convenience
about his decisions in this matter.

Question. When does the Department expect make a final preclearance decision
on the Mississippi redistricting plan now that the state’s Attorney General has sub-
mitted answers to the Department’s belated questions?

Answer. On February 26, 2002, a three-judge panel sitting in the United States
District Court for the Southern District of Mississippi held that the adoption of the
chancery court’s plan violated Article I, Section 4 of the United States Constitution
and was, therefore, unconstitutional and a nullity. Requests for a stay of the District
Court’s order were denied by the United States Supreme Court. The Supreme Court
is not expected to determine fully whether the plan is constitutional until its next
term. In light of the District Court’s action, the Department has not taken further
action, and on April 1, 2002 the Department sent a “no determination” letter to Mis-
sissippi notifying it of the Department’s position. We will closely monitor the appeal
in this case.

Question. Do you believe that the Voting Rights Section is able to perform its stat-
utory duties, including completion of preclearance reviews in a timely fashion? If so,
please explain why?

Answer. The Voting Section has sufficient resources to fulfill its obligations. The
Section has successfully shifted some resources internally to accommodate the nu-
merous voting changes enacted as a result of the 2000 Census. The Department of
Justice has never failed to meet its obligations under section 5 of the Voting Rights
Act of 1965 within the prescribed statutory time frames. In the past year, the De-
partment has received over 5,000 section 5 submissions, encompassing more than
15,000 voting changes, and has never missed a deadline.

CIVIL RIGHTS DIVISION

Question. The President’s budget for the rest of the Civil Rights Division did not
propose any of the increases recommended for the Department’s other components.
Your assurances about the Department’s continued commitment to strong civil
rights enforcement and, in particular, your responses to the following questions
would be appreciated.

Have the Department’s internal priorities in civil rights enforcement changed in
the last year?

Answer. The Department’s current civil-rights priorities include (in no particular
order): (1) the enforcement of the Americans with Disabilities Act of 1990 and the
implementation of the Olmstead v. L.C. decision; (2) the enforcement of statutes pro-
hibiting migrant smuggling and human trafficking, including the Trafficking Vic-
tims Protection Act of 2000; (3) the investigation and prosecution of alleged inci-
dents involving violence or threats against individuals perceived to be of Middle-
Eastern origin, including Arab Americans, Muslim Americans, Sikh Americans, and
South-Asian Americans, and the coordination of outreach efforts to individuals and
organizations from those communities to provide information about government
services; and (4) the enforcement of voting rights and the provision of resources to
state and local governments on voting reform.

Question. Please provide the Committee with any documents reflecting enforce-
ment policies, priorities or directions to the U.S. Attorneys’ Offices or to the Civil
Rights Division.
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Answer. Please see documents in Attachment 3.

Question. Please provide the Committee with any documents reflecting an evalua-
tion over the last year of the propriety or correctness of any legal arguments which
the Department of Justice has made in previous civil rights enforcement actions.

Answer. The Department constantly evaluates the propriety and correctness of its
legal arguments in light of evolving judicial precedence and the evidentiary records
in particular matters. Its briefs and other statements of legal positions filed in law
enforcement related litigation reflect these continuing developments. As indicated
above, the Department has substantial confidentiality interests in internal docu-
ments reflecting its deliberations regarding legal positions in individual matters.

TAX DIVISION AND ENVIRONMENTAL AND NATURAL RESOURCES DIVISION

Question. The President’s budget also calls for cuts in the Environmental and Nat-
ural Resources Division and the Tax Division. These are the Department’s compo-
nents responsible for enforcing the environmental laws and bringing cases against
tax evaders. Given the recent tax cuts and changes over the last year in the nation’s
environmental regulatory scheme, aggressive enforcement of the remaining tax and
environmental laws should be a priority. Please explain in detail how the Depart-
ment plans to implement these cuts in the Tax Division and the ENRD?

Answer. The request for the Tax Division includes a decrease of $1.1 million in
salaries and expenses below the current services level, which equates to a reduction
in 10 positions.

The Tax Division is fully committed to the fair, vigorous, and uniform enforce-
ment of the tax laws, and will continue to prosecute tax crimes and defend and pur-
sue civil claims. We expect to absorb the requested budget decrease in part by
streamlining processes, increasing productivity, resolving cases in a more cost-effec-
tive manner, and devoting more resources earlier to precedent-setting cases.

Additionally, the President’s budget includes a proposal to move certain tax collec-
tion due process proceedings from the United States District Courts to the United
States Tax Court, which will relieve the Tax Division of the burden of handling
those cases.

Tax Division’s budget for fiscal year 2000 through 2003:

Million
Fiscal year 2000 appropriation .......c...cccceeverierieneeiienenieneneenesteneeseeseeseeneenne $67.2
Fiscal year 2001 appropriation ... .. 708
Fiscal year 2002 enacted ................... .. 1738
Fiscal year 2003 President’s budget .........cccceevueeriiiiiiieniiiiieniecieeeeeee e 75.5

The Environment and Natural Resources Division will be able to absorb the fiscal
year 2003 cut of $1,085,000 and 8 positions in the Environmental Enforcement Sec-
tion through attrition. In the past 5 years, the Environmental Enforcement Section
has had annual turnover of 25-35 people each year. We plan to absorb this cut re-
duce staff by replacing 8 fewer staff.

The Environment and Natural Resources Division will continue to bring cases to
address pollution problems in the United States. The proposed reduction in the
number of staff who handle civil enforcement cases is necessary so that resources
can be focused on counterterrorism efforts.

ATTACHMENT 1.—HOMELAND SECURITY PRESIDENTIAL DIRECTIVE-2—OCTOBER 29,
2001

OFFICE OF THE PRESS SECRETARY,
OCTOBER 30, 2001.

SUBJECT: Combating Terrorism Through Immigration Policies

A. National Policy

The United States has a long and valued tradition of welcoming immigrants and
visitors. But the attacks of September 11, 2001, showed that some come to the
United States to commit terrorist acts, to raise funds for illegal terrorist activities,
or to provide other support for terrorist operations, here and abroad. It is the policy
of the United States to work aggressively to prevent aliens who engage in or support
terrorist activity from entering the United States and to detain, prosecute, or deport
any such aliens who are within the United States.

1. Foreign Terrorist Tracking Task Force

By November 1, 2001, the Attorney General shall create the Foreign Terrorist
Tracking Task Force (Task Force), with assistance from the Secretary of State, the
Director of Central Intelligence and other officers of the government, as appropriate.
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The Task Force shall ensure that, to the maximum extent permitted by law, Federal
agencies coordinate programs to accomplish the following: (1) deny entry into the
United States of aliens associated with, suspected of being engaged in, or supporting
terrorist activity; and (2) locate, detain, prosecute, or deport any such aliens already
present in the United States.

The Attorney General shall appoint a senior official as the full-time Director of
the Task Force. The Director shall report to the Deputy Attorney General, serve as
a Senior Advisor to the Assistant to the President for Homeland Security, and main-
tain direct liaison with the Commissioner of the Immigration and Naturalization
Service (INS) on issues related to immigration and the foreign terrorist presence in
the United States. The Director shall also consult with the Assistant Secretary of
State for Consular Affairs on issues related to visa matters.

The Task Force shall be staffed by expert personnel from the Department of
State, the INS, the Federal Bureau of Investigation, the Secret Service, the Customs
Service, the Intelligence Community, military support components, and other fed-
eral agencies as appropriate to accomplish the Task Force’s mission.

The Attorney General and the Director of Central Intelligence shall ensure, to the
maximum extent permitted by law, that the Task Force has access to all available
information necessary to perform its mission, and they shall request information
from State and local governments, where appropriate.

With the concurrence of the Attorney General and the Director of Central Intel-
ligence, foreign liaison officers from cooperating countries shall be invited to serve
a\lrsl liaisons to the Task Force, where appropriate, to expedite investigation and data
sharing.

Other federal entities, such as the Migrant Smuggling and Trafficking in Persons
Coordination Center and the Foreign Leads Development Activity, shall provide the
Task Force with any relevant information they possess concerning aliens suspected
of engaging in or supporting terrorist activity.

2. Enhanced INS and Customs Enforcement Capability

The Attorney General and the Secretary of the Treasury, assisted by the Director
of Central Intelligence, shall immediately develop and implement multi-year plans
to enhance the investigative and intelligence analysis capabilities of the INS and
the Customs Service. The goal of this enhancement is to increase significantly ef-
forts to identify, locate, detain, prosecute or deport aliens associated with, suspected
of being engaged in, or supporting terrorist activity within the United States.

The new multi-year plans should significantly increase the number of Customs
and INS special agents assigned to Joint Terrorism Task Forces, as deemed appro-
priate by the Attorney General and the Secretary of the Treasury. These officers
shall constitute new positions over and above the existing on-duty special agent
forces of the two agencies.

3. Abuse of International Student Status

The United States benefits greatly from international students who study in our
country. The United States government shall continue to foster and support inter-
national students.

The government shall implement measures to end the abuse of student visas and
prohibit certain international students from receiving education and training in sen-
sitive areas, including areas of study with direct application to the development and
use of weapons of mass destruction. The government shall also prohibit the edu-
cation and training of foreign nationals who would use such training to harm the
United States or its allies.

The Secretary of State and the Attorney General, working in conjunction with the
Secretary of Education, the Director of the Office of Science and Technology Policy,
the Secretary of Defense, the Secretary of Energy, and any other departments or
entities they deem necessary, shall develop a program to accomplish this goal. The
program shall identify sensitive courses of study, and shall include measures where-
by the Department of State, the Department of Justice, and United States academic
institutions, working together, can identify problematic applicants for student visas
and deny their applications. The program shall provide for tracking the status of
a foreign student who receives a visa (to include the proposed major course of study,
the status of the individual as a full-time student, the classes in which the student
enrolls, and the source of the funds supporting the student’s education). The pro-
gram shall develop guidelines that may include control mechanisms, such as limited
duration student immigration status, and may implement strict criteria for renew-
ing such student immigration status. The program shall include guidelines for ex-
empting students from countries or groups of countries from this set of require-
ments.
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In developing this new program of control, the Secretary of State, the Attorney
General, and the Secretary of Education shall consult with the academic community
and other interested parties. This new program shall be presented through the
Homeland Security Council to the President within 60 days.

The INS, in consultation with the Department of Education, shall conduct periodic
reviews of all institutions certified to receive nonimmigrant students and exchange
visitor program students. These reviews shall include checks for compliance with
record keeping and reporting requirements. Failure of institutions to comply may
result in the termination of the institution’s approval to receive such students.

4. North American Complementary Immigration Policies

The Secretary of State, in coordination with the Secretary of the Treasury and the
Attorney General, shall promptly initiate negotiations with Canada and Mexico to
assure maximum possible compatibility of immigration, customs, and visa policies.
The goal of the negotiations shall be to provide all involved countries the highest
possible level of assurance that only individuals seeking entry for legitimate pur-
poses enter any of the countries, while at the same time minimizing border restric-
tions that hinder legitimate trans-border commerce.

As part of this effort, the Secretaries of State and the Treasury and the Attorney
General shall seek to substantially increase sharing of immigration and customs in-
formation. They shall also seek to establish a shared immigration and customs con-
trol data-base with both countries. The Secretary of State, the Secretary of the
Treasury, and the Attorney General shall explore existing mechanisms to accom-
plish this goal and, to the maximum extent possible, develop new methods to
achieve optimal effectiveness and relative transparency. To the extent statutory pro-
visions prevent such information sharing, the Attorney General and the Secretaries
of State and the Treasury shall submit to the Director of the Office of Management
and Budget proposed remedial legislation.

5. Use of Advanced Technologies for Data Sharing and Enforcement Efforts

The Director of the OSTP, in conjunction with the Attorney General and the Di-
rector of Central Intelligence, shall make recommendations about the use of ad-
vanced technology to help enforce United States immigration laws, to implement
United States immigration programs, to facilitate the rapid identification of aliens
who are suspected of engaging in or supporting terrorist activity, to deny them ac-
cess to the United States, and to recommend ways in which existing government
databases can be best utilized to maximize the ability of the government to detect,
identify, locate, and apprehend potential terrorists in the United States. Databases
from all appropriate Federal agencies, state and local governments, and commercial
databases should be included in this review. The utility of advanced data mining
software should also be addressed. To the extent that there may be legal barriers
to such data sharing, the Director of the OSTP shall submit to the Director of the
Office of Management and Budget proposed legislative remedies. The study also
should make recommendations, propose timelines, and project budgetary require-
ments.

The Director of the OSTP shall make these recommendations to the President
through the Homeland Security Council within 60 days.

6. Budgetary Support

The Office of Management and Budget shall work closely with the Attorney Gen-
eral, the Secretaries of State and of the Treasury, the Assistant to the President
for Homeland Security, and all other appropriate agencies to review the budgetary
support and identify changes in legislation necessary for the implementation of this
directive and recommend appropriate support for a multi-year program to provide
the United States a robust capability to prevent aliens who engage in or support
terrorist activity from entering or remaining in the United States or the smuggling
of implements of terrorism into the United States. The Director of the Office of Man-
agement and Budget shall make an interim report through the Homeland Security
Council to the President on the recommended program within 30 days, and shall
make a final report through the Homeland Security Council to the President on the
recommended program within 60 days.

GEORGE W. BUSH.
ATTACHMENT 2.—STATE AND LOCAL BACKLASH PROSECUTIONS OF WHICH THE
DEPARTMENT OF JUSTICE IS AWARE

Location: DeQueen, Arkansas
Charge: Criminal mischief
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Felony/Misdemeanor: Juvenile charge
Disposition/Sentence: Conviction. Sentencing pending.

Location: Mesa, Arizona
Charge: Capital Murder
Felony/Misdemeanor: Felony
Disposition/Sentence: Pending

Location: San Diego, California

Charge: Assault

Felony/Misdemeanor: Misdemeanor

Disposition/Sentence: Conviction. Sentenced to 3 years probation, $1,000 restitu-
tion.

Location: San Diego, California
Charge: Threats and arson
Felony/Misdemeanor:
Disposition/Sentence: Dismissed

Location: Lancaster, California

Charge: Assault

Felony/Misdemeanor: Felony

Disposition/Sentence: Conviction. Sentenced to 4 years incarceration.

Location: Los Angeles, California
Charge: Threats
Felony/Misdemeanor:
Disposition/Sentence: Dismissed

Location: Moreno Valley, California

Charge: Threats

Felony/Misdemeanor:

Disposition/Sentence: Conviction. Sentenced to 120 days incarceration.

Location: Bellflower, California
Charge: Threat
Felony/Misdemeanor: Misdemeanor
Disposition/Sentence: Conviction

Location: Los Angeles, California

Charge: Threats, civil rights, and weapons charges
Felony/Misdemeanor:

Disposition/Sentence: Pending

Location: Lawndale, California

Charge: Threats

Felony/Misdemeanor: Misdemeanor

Disposition/Sentence: Conviction. Sentenced to 21 days incarceration and 3 years
probation.

Location: Sacramento, California

Charge: Trespass

Felony/Misdemeanor:

Disposition/Sentence: Conviction. Sentenced to 3 years incarceration

Location: Frostproof, Florida

Charge: Criminal mischief, throwing deadly missile into bldg.
Felony/Misdemeanor:

Disposition/Sentence: Prosecution terminated

Location: Kissimmee, Florida
Charge: Attempted arson and threats
Felony/Misdemeanor:
Disposition/Sentence: Dismissed

Location: Chicago, Illinois

Charge: Hate crime

Felony/Misdemeanor: Felony

Disposition/Sentence: Conviction. Sentenced to 2 years mental health probation,
200 hours community service.

Location: Palos Heights, Illinois

Charge: Aggravated battery, use of unlawful weapon.
Felony/Misdemeanor:

Disposition/Sentence: Pending
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Location: Evansville, Indiana
Charge: Criminal mischief, DUI
Felony/Misdemeanor: Felony
Disposition/Sentence: Conviction

Location: Indianapolis, Indiana

Charge: Battery

Felony/Misdemeanor:

Disposition/Sentence: Conviction. Sentenced to 65 days, 61 suspended, 40 hours
community service, $500 fine and $976 restitution.

Location: Laurel, Maryland
Charge: Malicious vandalism
Felony/Misdemeanor: Misdemeanor
Disposition/Sentence: Conviction

Location: Boston, Massachusetts

Charge: Assault and battery with dangerous weapon
Felony/Misdemeanor:

Disposition/Sentence: Pending

Location: Fairhaven, Massachusetts
Charge: Assault and battery
Felony/Misdemeanor:
Disposition/Sentence: Pending

Location: Sommerset, Massachusetts

Charge: Assault and explosive device

Felony/Misdemeanor: Felony

Disposition/Sentence: Pending against 2 defendants, conviction of one defendant,
sentenced to 1 year probation with a suspended sentence

Location: Lincoln Park, Michigan
Charge: First degree murder
Felony/Misdemeanor: Felony
Disposition/Sentence: Pending

Location: Minneapolis, Minnesota

Charge: Assault and disorderly conduct

Felony/Misdemeanor:
. Disposition/Sentence: Conviction. Sentenced to 12 to 20 days incarceration, $1000
ine

Location: St. Louis, Missouri

Charge: Assault

Felony/Misdemeanor:

Disposition/Sentence: Conviction. Sentenced to 2 years probation, 40 hours com-
munity service.

Location: St. Louis, Missouri

Charge: Assault and ethnic intimidation
Felony/Misdemeanor: Felony
Disposition/Sentence: Pending

Location: Manchester, New Hampshire
Charge: Assault motivated by hate
Felony/Misdemeanor: Felony
Disposition/Sentence: Pending

Location: Clifton, New Jersey
Charge: Bias crime
Felony/Misdemeanor:
Disposition/Sentence: Pending

Location: Hammonton, New Jersey

Charge: Harassment

Felony/Misdemeanor:

Disposition/Sentence: Conviction. Sentenced to 30 days incarceration, suspended
sentence, $100 fine

Location: Lower Township, New Jersey
Charge: Criminal mischief and harassment
Felony/Misdemeanor:

Disposition/Sentence: Conviction
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Location: Mantau Township, New Jersey
Charge: Ethnic intimidation
Felony/Misdemeanor:
Disposition/Sentence: Pending

Location: West Deptford Township, New Jersey
Charge: Assault

Felony/Misdemeanor:

Disposition/Sentence: Dismissed

Location: Atlantic City, New Jersey
Charge: Terrorist threats and harassment
Felony/Misdemeanor
Disposition/Sentence Pending

Location: Huntington, New York

Charge: Reckless endangerment and DWI

Felony/Misdemeanor:

Disposition/Sentence: Conviction. Sentenced to 3 years probation

Location: Ronkonkoma, New York
Charge: Second degree menacing
Felony/Misdemeanor:
b Disposition/Sentence: Conviction. Sentenced to 30 days incarceration, 3 years pro-
ation

Location: Queens, New York

Charge: Assault and criminal mischief

Felony/Misdemeanor:

Disposition/Sentence: Pending against one defendant and one juvenile. Conviction
of one defendant of harassment, sentenced to 100 hours community service

Location: Palermo, New York
Charge: Arson and vandalism
Felony/Misdemeanor: Felony

Disposition/Sentence: Pending

Location: Bellerose, New York
Charge: Trespass
Felony/Misdemeanor:
Disposition/Sentence: Pending

Location: Grand Forks, North Dakota

Charge: Aggravated assault

Felony/Misdemeanor: Felony

Disposition/Sentence: Conviction. 90 days incarceration.

Location: Parma, Ohio

Charge: Burglary, ethnic intimidation, DUI, and vandalism
Felony/Misdemeanor: Felony

Disposition/Sentence: Conviction. Sentenced to 5 years incarceration.

Location: Cleveland, Ohio

Charge: Discharging firearm

Felony/Misdemeanor:

Disposition/Sentence: Dismissed in connection w/plea to federal drug charges

Location: Tulsa, Oklahoma

Charge: Aggravated assault and malicious intimidation
Felony/Misdemeanor:

Disposition/Sentence: Pending

Location: Norman, Oklahoma
Charge: Assault
Felony/Misdemeanor:
Disposition/Sentence: Pending

Location: Eugene, Oregon

Charge: Harassment and intimidation

Felony/Misdemeanor:

Disposition/Sentence: Conviction. Sentenced to 30 days incarceration, 60 months
probation.

Location: Meadville Pennsylvania
Charge: Aggravated assault with dangerous weapon, ethnic intimidation
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Felony/Misdemeanor: Felony
Disposition/Sentence: Pending

Location: Lower Marion, Pennsylvania
Charge: Simple assault
Felony/Misdemeanor:
Disposition/Sentence: Pending

Location: Philadelphia, Pennsylvania

Charge: Attempted arson and risking catastrophe
Felony/Misdemeanor:

Disposition/Sentence: Pending

Location: Pittsburgh, Pennsylvania

Charge: Simple assault and ethnic intimidation
Felony/Misdemeanor:

Disposition/Sentence: Pending

Location: Mesquite, Texas
Charge: Capital murder
Felony/Misdemeanor: Felony
Disposition/Sentence: Pending

Location: Dallas, Texas
Charge: Murder
Felony/Misdemeanor: Felony
Disposition/Sentence: Pending

Location: Dallas, Texas

Charge: Robbery and assault with dangerous weapon
Felony/Misdemeanor: Felony

Disposition/Sentence: Pending

Location: North Richland Hills, Texas
Charge: Terrorist threats
Felony/Misdemeanor:
Disposition/Sentence: Pending

Location: Fannett, Texas

Charge: Felony criminal mischief
Felony/Misdemeanor: Felony
Disposition/Sentence: Pending

Location: Alexandria, Virginia

Charge: Assault and battery

Felony/Misdemeanor:

Disposition/Sentence: Conviction. Sentenced to 60 days incarceration.

Location: Alexandria, Virginia
Charge: Unlawful wounding
Felony/Misdemeanor:
Disposition/Sentence: Pending

Location: Dumfries, Virginia

Charge: Assault

Felony/Misdemeanor:

Disposition/Sentence: Conviction. 1 defendant sentenced to 60 days incarceration;
1 defendant sentenced to 1 year incarceration (both sentences suspended).

Location: Hampton, Virginia

Charge: Terrorist threats

Felony/Misdemeanor:

Disposition/Sentence: Diversion. To be dismissed after 100 hours community serv-
ice.

Location: Fairfax, Virginia
Charge: Assault and battery
Felony/Misdemeanor: Felony
Disposition/Sentence: Pending

Location: Sterling, Virginia

Charge: Threats

Felony/Misdemeanor:
Disposition/Sentence: Not guilty verdict



84

Location: Mountainlake Terrace, Washington

Charge: Malicious harassment

Felony/Misdemeanor: Felony

Disposition/Sentence: Conviction. 1 defendant sentenced to 9 months incarcer-
ation; 2 juveniles detained.

Location: Everett, Washington

Charge: Harassment

Felony/Misdemeanor: Misdemeanor

Disposition/Sentence: Conviction. Sentenced to 18 days incarceration

Location: Seattle, Washington
Charge: Malicious harassment
Felony/Misdemeanor:

Disposition/Sentence: Pending

Location: Seattle, Washington

Charge: Malicious harassment

Felony/Misdemeanor: Misdemeanor

Disposition/Sentence: Conviction. Sentenced to 2 years probation

Location: Seatack, Washington
Charge: Assault
Felony/Misdemeanor:
Disposition/Sentence: Pending

Location: Milwaukee, Wisconsin
Charge: Disorderly conduct
Felony/Misdemeanor: Misdemeanor
Disposition/Sentence: Dismissed

Location: Milwaukee, Wisconsin

Charge: Disorderly conduct

Felony/Misdemeanor: Misdemeanor

Disposition/Sentence: Conviction. Sentenced to 10 days incarceration, 18 months
probation, $1,000 fine.

ATTACHMENT 3.—NEW FREEDOM INITIATIVE—FEBRUARY 2001
FOREWORD BY PRESIDENT GEORGE W. BUSH

My Administration is committed to tearing down the barriers to equality that face
many of the 54 million Americans with disabilities.

Eleven years ago the Americans with Disabilities Act (ADA) made it a violation
of federal law to discriminate against a person with a disability.

But there is much more to do. Though progress has been made in the last decade,
too many Americans with disabilities remain trapped in bureaucracies of depend-
ence, denied the tools they need to fully access their communities.

The unemployment rate for Americans with disabilities hovers at 70 percent.
Home ownership rates are in the single digits. And Internet access for Americans
with disabilities is half that of people without disabilities.

I am committed to tearing down the remaining barriers to equality that face
Americans with disabilities today. My New Freedom Initiative will help Americans
with disabilities by increasing access to assistive technologies, expanding edu-
cational opportunities, increasing the ability of Americans with disabilities to inte-
grate into the workforce, and promoting increased access into daily community life.

I look forward to working with Congress to see these proposals become law.

EXECUTIVE SUMMARY
FULFILLING AMERICA’S PROMISE TO AMERICANS WITH DISABILITIES

Disability is not the experience of a minority of Americans. Rather, it is an experi-
ence that will touch most Americans at some point during their lives.

Today, there are over 54 million Americans with disabilities, a full 20 percent of
the U.S. population. Almost half of these individuals have a severe disability, affect-
ing their ability to see, hear, walk, or perform other basic functions of life. In addi-
tion, there are over 25 million family caregivers and millions more who provide aid
and assistance to people with disabilities.

Eleven years ago, Congress passed and President George Bush signed one of the
most significant civil rights laws since the Civil Rights Act of 1964—the Americans
with Disabilities Act (ADA). In doing so, America opened its door to a new age for
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people with disabilities. Two and a half years ago, amendments to Section 508 of
the Rehabilitation Act of 1973 were enacted ensuring that the Federal Government
would purchase electronic and information technology which is open and accessible
for people with disabilities.

Although progress has been made over the years to improve access to employ-
ment, public accommodations, commercial facilities, information technology, tele-
communications services, housing, schools, and polling places, significant challenges
remain for Americans with disabilities in realizing the dream of equal access to full
participation in American society. Indeed, the Harris surveys by the National Orga-
nization on Disability and numerous other studies have highlighted these persistent
obstacles.

Americans with disabilities have a lower level of educational attainment than
those without disabilities:

—One out of five adults with disabilities has not graduated from high school, com-

pared to less than one of ten adults without disabilities.

—National graduation rates for students who receive special education and re-
lated services have stagnated at 27 percent for the past three years, while rates
are 75 percent for students who do not rely on special education.

Americans with disabilities are poorer and more likely to be unemployed than

those without disabilities:

—In 1997, over 33 percent of adults with disabilities lived in a household with
an annual income of less than $15,000, compared to only 12 percent of those
without disabilities.

—Unemployment rates for working-age adults with disabilities have hovered at
the 70 percent level for at least the past 12 years, while rates are significantly
lower for working-age adults without disabilities.

Too many Americans with disabilities remain outside the economic and social

mainstream of American life:

—T71 percent of people without disabilities own homes, but fewer than 10 percent
of those with disabilities do.

—Computer usage and Internet access for people with disabilities is half that of
people without disabilities.

—People with disabilities vote at a rate that is 20 percent below voters without
disabilities. In local areas, disability issues seldom surface in election cam-
paigns, and inaccessible polling places often discourage citizens with disabilities
from voting.

People with disabilities want to be employed, educated, and participating, citizens
living in the community. In today’s global new economy, America must be able to
draw on the talents and creativity of all its citizens.

The Administration will work to ensure that all Americans have the opportunity
to learn and develop skills, engage in productive work, choose where to live and par-
ticipate in community life. The President’s “New Freedom Initiative” represents an
important step in achieving these goals. It will expand research in and access to as-
sistive and universally designed technologies, further integrate Americans with dis-
abilities into the workforce and help remove barriers to participation in community
life.

THE POLICY

The “New Freedom Initiative” is composed of the following key components:

Increasing Access to Assistive and Universally Designed Technologies:

Federal Investment in Assistive Technology Research and Development.—The Ad-
ministration will provide a major increase in the Rehabilitative Engineering Re-
search Centers’ budget for assistive technologies, create a new fund to help bring
assistive technologies to market, and better coordinate the Federal effort in
prioritizing immediate assistive and universally designed technology needs in the
disability community.

Access to Assistive Technology.—Assistive technology is often prohibitively expen-
sive. In order to increase access, funding for low-interest loan programs to purchase
assistive technologies will increase significantly.

Expanding Educational Opportunities for Americans with Disabilities:

Increase Funding for the Individuals with Disabilities Education Act (IDEA).—In
return for participating in a new system of flexibility and accountability in the use
of Federal education funds, states will receive an increase in IDEA funds for edu-
c%tion at the local level and help in meeting the special needs of students with dis-
abilities.
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Focus on Reading in Early Grades.—States that establish a comprehensive read-
ing program for students, including those with disabilities, from preschool through
second grade will be eligible for grants under President Bush’s Reading First and
Early Reading First Initiatives.

Integrating Americans with Disabilities into the Workforce:

Expanding Telecommuting.—The Administration will provide Federal matching
funds to states to guarantee low-interest loans for individuals with disabilities to
purchase computers and other equipment necessary to telework from home. In addi-
tion, legislation will be proposed to make a company’s contribution of computer and
Internet access for home use by employees with disabilities a tax-free benefit.

Swift Implementation of “Ticket to Work”.—President Bush has committed to sign
an order that directs the federal agency to swiftly implement the law giving Ameri-
cans with disabilities the ability to choose their own support services and maintain
their health benefits when they return to work.

Full Enforcement of the Americans with Disabilities Act (ADA).—Technical assist-
ance will be provided to promote ADA compliance and to help small businesses hire
more people with disabilities. The Administration will also promote the Disabled Ac-
cess Credit, an incentive program created in 1990 to assist small businesses comply
with the Act.

Innovative Transportation Solutions.—Accessible transportation can be a particu-
larly difficult barrier for Americans with disabilities entering the workforce. Fund-
ing will be provided for 10 pilot programs that use innovative approaches to devel-
oping transportation plans that serve people with disabilities. The Administration
will also establish a competitive matching grant program to promote access to alter-
native methods of transportation through community-based and other providers.

Promoting Full Access to Community Life:

Promote Homeownership for People with Disabilities—Congress recently passed
the “American Homeownership and Economic Opportunity Act of 2000,” which will
permit recipients with disabilities to use up to a year’s worth of vouchers to finance
the down payment on a home. The Administration will work to swiftly implement
the recently enacted law.

Swift Implementation of the Olmstead Decision.—President Bush has committed
to sign an order supporting the most integrated community-based settings for indi-
viduals with disabilities, in accordance with the Olmstead decision.

National Commission on Mental Health.—President Bush has committed to create
a National Commission on Mental Health, which will study and make recommenda-
tions for improving America’s mental health service delivery system, including mak-
ing recommendations on the availability and delivery of new treatments and tech-
nologies for individuals with severe mental illness.

Improving Access.—Federal matching funds will be provided annually to increase
the accessibility of organizations that are currently exempt from Title III of the
ADA, such as churches, mosques, synagogues, and civic organizations. The Adminis-
tration also supports improving access to polling places and ballot secrecy for people
with disabilities.

INCREASING ACCESS TO ASSISTIVE AND UNIVERSALLY DESIGNED TECHNOLOGIES—(TITLE
D

OVERVIEW

The Administration’s commitment to increase access to assistive and universally
designed technologies is based upon the principle that every American must have
the opportunity to participate fully in society. In the global new economy, America
must draw on the talents and creativity of all its citizens.

Assistive and universally designed technologies can be a powerful tool for millions
of Americans with disabilities, dramatically improving one’s quality of life and abil-
ity to engage in productive work. New technologies are opening opportunities for
even those with the most severe disabilities. For example, some individuals with
quadriplegia can now operate computers by the glance of an eye. As the National
Council on Disability (NCD) has stated, “for Americans without disabilities, tech-
nology makes things easier. For Americans with disabilities, technology makes
things possible.”

Unfortunately, assistive and universally designed technologies are often prohibi-
tively expensive. In addition, innovation is being hampered by insufficient Federal
funding for and coordination of assistive technology research and development pro-
grams.
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The New Freedom Initiative will help ensure that Americans with disabilities can
access the best technologies of today and that even better technologies will be avail-
able in the future. At the core of this effort are proposals that reinvigorate the Fed-
eral investment in assistive technologies; improve Federal collaboration and promote
private-public partnerships; and increase access to this technology for people with
disabilities.

SUMMARY OF PROPOSALS

Increases Federal Investment in Assistive Technology Research and Development:

Rehabilitative Engineering Research Centers (RERCs) are recognized as con-
ducting some of the most innovative and high impact assistive technology research
in the Federal Government. The 15 RERCs are housed in universities and other
non-profit institutions around the country and focus on a specific area of research—
for example, information technology access, prosthetics and orthotics, and tech-
nology for children with orthopedic disabilities. To advance research specifically tar-
geted to the disabilities community, the Administration will significantly increase
funding for the RERCs.

Improves Coordination of the Federal Assistive Technology Research and Develop-
ment Program:

There is no effective coordinating body for assistive technology research and devel-
opment within the Federal Government. While the Interagency Committee on Dis-
abilities Research (ICDR) was designed to coordinate the Federal effort, it has no
real authority and has no budget. The Administration will provide new funding to
the ICDR so that it can prioritize the immediate assistive and universally designed
technology needs in the disability community, as well as foster collaborative projects
between the Federal laboratories and the private sector.

Promotes Private-Public Partnerships:

There are nearly 2,500 companies working to bring new assistive technologies to
market. Many small businesses, however, cannot make the necessary capital invest-
ments until they have information concerning the market for a particular assistive
technology. To help these businesses bring assistive technologies to market, the Ad-
ministration will establish an “Assistive Technology Development Fund.” Housed
under the ICDR, the fund will help underwrite technology demonstration, testing,
validation and market assessment to meet specific needs of small businesses so that
they can better serve the needs of people with disabilities.

Increases Access to Assistive Technology:

Assistive technology is often prohibitively expensive. For example, personal com-

uters configured with assistive technology can cost anywhere from $2,000 to
520,000. The Administration will significantly increase Federal funding for low-in-
terest loans to purchase assistive technology. These grants will go to a state agency
in collaboration with banks or non-profit groups to guarantee loans and lower inter-
est rates.

EXPANDING EDUCATIONAL OPPORTUNITIES FOR AMERICANS WITH DISABILITIES—(TITLE
1I)

OVERVIEW

Education is the key to independent living and a high quality of life. Unfortu-
nately, one in five adults with disabilities has not graduated from high school, com-
pared to less than one of ten adults without disabilities. The Administration will
expand access to quality education for Americans with disabilities.

Originally passed by Congress in 1975, the Individuals with Disabilities Act, or
IDEA, ensures that children with disabilities would have a free public education
that would meet their unique needs.

The Administration will increase educational opportunity for children with dis-
abilities by working with Congress to give states increased IDEA funds. This will
help meet the needs of students with disabilities and free up additional resources
for education at the local level.

SUMMARY OF PROPOSALS

Increases Funding for Special Education.—In return for participating in a new
system of flexibility and accountability in the use of Federal education funds, states
will receive an increase in IDEA funds for education at the local level and help in
meeting the special needs of students with disabilities.
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Establishes the “Reading First” Program.—President Bush will increase Federal
funding to students, including those with disabilities, by creating an incentive fund
for states to teach every child to read by third grade. States that choose to draw
from this fund will be required to initiate, among other requirements: a reading di-
agnostic test for students in K-2 to determine where students need help; a research-
based reading curriculum; training for K-2 teachers in reading preparation; and
intervention for students who are not reading at grade level in K-2.

Supplements Reading First with an Early Childhood Reading Initiative.—States
participating in the Reading First program will have the option to receive “Early
Reading First” funding to implement research-based reading programs in existing
pre-school programs and Head Start programs that feed into participating elemen-
tary schools. The purpose of this program is to illustrate on a larger scale recent
research findings that children taught pre-reading and math skills in pre-school
enter school ready to learn reading and mathematics.

PROMOTING HOMEOWNERSHIP FOR AMERICANS WITH DISABILITIES—(TITLE III)
OVERVIEW

Homeownership has always been at the heart of the “American dream.” This past
year, Congress passed the “American Homeownership and Economic Opportunity
Act of 2000,” which reforms Federal rental assistance to give individuals who qual-
ify the opportunity to purchase a home.

Rental assistance for low-income Americans, including those with disabilities, is
provided by a program known as Section 8 of the Housing Act of 1937, administered
by the U.S. Department of Housing and Urban Development (HUD). Residents are
provided Section 8 vouchers so that they can afford rental payments for public hous-
ing. And many of those Section 8 vouchers go to individuals with disabilities.

In addition to increasing independence, homeownership also promotes savings.
Mortgage payments, unlike rental payments, help build net worth because a portion
of the payment goes toward building equity. In turn, as one’s home equity increases,
it becomes easier to finance other purchases such as a computer or further edu-
cation.

SUMMARY OF ACTION

Implementation of the Section 8 Program to Allow Recipients to Apply Their Rental
Vouchers to Homeownership:

The Administration will implement Public Law 106-569, which allows local Public
Housing Authorities to provide recipients of Section 8 vouchers who have disabilities
with up to a year’s worth of vouchers in a lump-sum payment to finance the down
payment on a home.

INTEGRATING AMERICANS WITH DISABILITIES INTO THE WORKFORCE—TITLE IV (PART A:
PROMOTING TELEWORK)

OVERVIEW

Americans with disabilities should have every freedom to pursue careers, inte-
grate into the workforce, and participate as full members in the economic market-
place.

The New Freedom Initiative will help tear down barriers to the workplace, and
help promote full access and integration.

Computer technology and the Internet have tremendous potential to broaden the
lives and increase the independence of people with disabilities. Nearly half of people
with disabilities say the Internet has significantly improved their quality of life,
compared to 27 percent of people without disabilities.

The computer and Internet revolution has not reached as many people with dis-
abilities as the population without disabilities. Only 25 percent of people with dis-
abilities own a computer, compared with 66 percent of U.S. adults. And only 20 per-
cent of people with disabilities have access to the Internet, compared to over 40 per-
cent of U.S. adults.

The primary barrier to wider access is cost. Computers with adaptive technology
can cost as much as $20,000, which is prohibitively expensive for many individuals.
And the median income of Americans with disabilities is far below the national av-
erage.

The New Freedom Initiative will expand the avenue of teleworking, so that indi-
viduals with mobility impairments can work from their homes if they choose.
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SUMMARY OF PROPOSALS

Creates the “Access to Telework” Fund.—Federal matching funds will be provided
annually to states to guarantee low-income loans for people with disabilities to pur-
chase equipment to telecommute from home.

Makes a Company’s Contribution of Computer and Internet Access for Home Use
by Employees with Disabilities a Tax-Free Benefit.—The Administration will encour-
age businesses to give computers and Internet access to employees with disabilities
by making it explicit that this provision is a tax-free benefit. By making this benefit
tax free to employees, the proposal will encourage more employers to provide com-
puter equipment and Internet access, and employees will have greater options to
take advantage of this flexibility for teleworking. For individuals with disabilities,
this flexibility will expand the universe of potential and accessible employment.

Prohibits OSHA from Regulating “Home Office” Standards.—In November 1999,
the U.S. Department of Labor’s Occupational Safety and Health Administration
(OSHA) issued an 8-page response to an employer inquiry asserting that it had the
power to regulate home office standards and hold employers responsible if those
standards were not met. This proposal would have had a chilling effect on tele-
working, as employers would seek to avoid potential liabilities. Although OSHA has
since withdrawn the response, it has not yet foreclosed future action. The proposal
will amend the Occupational Safety and Health Act of 1970 to prohibit OSHA from
being applied to the home worksites of employees who work at home through the
use of “telephone, computer or electronic device.”

INTEGRATING AMERICANS WITH DISABILITIES INTO THE WORKFORCE—(PART B: TICKET-
TO-WORK)

OVERVIEW

In 1999, Congress passed the “Ticket-to-Work and Work Incentives Improvement
Act,” which will give Americans with disabilities both the incentive and the means
to seek employment.

As part of the New Freedom Initiative, the Administration will ensure the Act’s
swift implementation.

Today, there are more than 7.5 million Americans with disabilities receiving bene-
fits under Federal disability programs. According to a recent Harris Survey, con-
ducted by the National Organization of Disability, 72 percent of the Americans with
disabilities want to work. However, in part because of disincentives in Federal law,
less than 1 percent of those receiving disability benefits fully enter the workforce.

Prior to the “Ticket to Work” law, in order to continue to receive disability pay-
ments and health coverage, recipients could not engage in any substantial work.
The Ticket to Work law, however, provides incentives for people with disabilities to
return to work by:

—Providing Americans with disabilities with a voucher-like “ticket” that allows
them to choose their own support services, including vocational education pro-
grams and rehabilitation services.

—Extending Medicare coverage for SSDI beneficiaries so they can return to work
without the fear of losing health benefits.

—Expanding Medicaid eligibility categories for certain working people with severe
disabilities so that they can continue to receive benefits after their income or
condition improves.

SUMMARY OF ACTION

President Bush Has Committed to Sign an Order to Support Effective and Swift
Implementation of “Ticket to Work” —The order will direct the federal agency to con-
tinue to swiftly implement the law giving Americans with disabilities the ability to
choose their own support services and to maintain their health benefits when they
return to work.

INTEGRATING AMERICANS WITH DISABILITIES INTO THE WORKFORCE—(PART C:
COMPLIANCE WITH AMERICANS WITH DISABILITIES ACT)

OVERVIEW

When the Americans with Disabilities Act (ADA) was signed into law on July 26,
1990, it was the most far reaching law advancing access of individuals with disabil-
ities, workforce integration, and independence. The law, signed by President George
Bush, gives civil rights protections to individuals with disabilities that are like those
provided to individuals on the basis of race, sex, national origin, and religion.
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In the eleven years since it was signed, the ADA has worked to guarantee equal
opportunity for individuals with disabilities in employment, public accommodations,
transportation, State and local government services, and telecommunications. The
law has been especially helpful in providing access to jobs, especially in the small
business sector, which has created two-thirds of all net new jobs since the early
1970s.

To encourage small businesses to comply with the ADA, legislation was signed
into law in 1990 to provide a credit for 50 percent of eligible expenses up to $5,000
a year. Such eligible expenses include assistive technologies. Unfortunately, many
small businesses are not aware of this credit.

President George W. Bush believes that the Americans with Disabilities Act has
been an integral component of the movement toward full integration of individuals
with disabilities but recognizes that there is still much more to be done. He also
recognizes that to further integrate individuals with disabilities into the workforce,
more needs to be done to promote ADA compliance.

SUMMARY OF PROPOSALS

Supports the ADA and Provides Technical Assistance to Small Businesses.—The
President and the Attorney General will ensure full enforcement of the Americans
with Disabilities Act by the Civil Rights Division of the Department of Justice. In
addition, the New Freedom Initiative will provide resources annually for technical
assistance to help small businesses comply with the Act, serve customers, and hire
more people with disabilities.

Promotes the Awareness and Utilization of Disabled Access Credit (DAC).—The
DAC, created in 1990, is an incentive program to assist small businesses in com-
plying with the ADA. DAC provides a credit for 50 percent of eligible expenses up
to $5,000 a year, including expenses associated with making their facilities acces-
sible and with purchasing assistive technologies. Utilization of the credit has been
limited because small businesses are often not aware of it.

EXPANDING TRANSPORTATION OPTIONS—(TITLE V)
OVERVIEW

Every American should have the opportunity to participate fully in society and en-
gage in productive work. Unfortunately, millions of Americans with disabilities are
locked out of the workplace because they are denied the tools and access necessary
for success.

Transportation can be a particularly difficult barrier to work for Americans with
disabilities. In 1997, the Director of Project Action stated that “access to transpor-
tation is often the critical factor in obtaining employment for the nation’s 25 million
transit dependent people with disabilities.” Today, the lack of adequate transpor-
tation remains a primary barrier to work for people with disabilities: one-third of
people with disabilities report that inadequate transportation is a significant prob-
lem.

Through formula grant programs and the enforcement of the ADA, the Federal
Government has helped make our mass transit systems more accessible. More must
be done, however, to test new transportation ideas and to increase access to alter-
nate means of transportation, such as vans with specialty lifts, modified auto-
mobiles, and ride-share programs for those who cannot get to buses or other forms
of mass transit.

On a daily basis, many non-profit groups and businesses are working hard to help
people with disabilities live and work independently. These organizations often lack
the 1funds to get people with disabilities to job interviews, to job training, and to
work.

The Federal Government should support the development of innovative transpor-
tation initiatives and partner with local organizations to promote access to alternate
methods of transportation.

SUMMARY OF PROPOSALS

Promotes innovative transportation solutions for people with disabilities by fund-
ing pilot programs.—The proposal provides funding for 10 pilot programs run by
state or local governments in regional, urban, and rural areas. Pilot programs will
be selected on the basis of the use of innovative approaches to developing transpor-
tation plans that serve people with disabilities. The Administration will work with
Congress to evaluate the effectiveness of these pilot programs and encourage the ex-
pansion of successful initiatives.
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Helps create a network of alternate transportation through community-based and
other providers.—The proposal will establish a competitive matching grant program
to promote access to alternative methods of transportation. This dollar-for-dollar
matching program will be open to community-based organizations that seek to inte-
grate Americans with disabilities into the workforce. The funds will go toward the
purchase and operation of specialty vans, assisting people with down payments or
costs associated with accessible vehicles, and extending the use of existing transpor-
tation resources.

PROMOTING FULL ACCESS TO COMMUNITY LIFE—TITLE VI (PART A: COMMITMENT TO
COMMUNITY-BASED CARE)

OVERVIEW

On June 22, 1999, the Supreme Court decided Olmstead v. L.C., ruling that, in
appropriate circumstances, the ADA requires the placement of persons with disabil-
ities in a community-integrated setting whenever possible. The Court concluded that
“unjustified isolation,” e.g., institutionalization when a doctor deems community
tl]‘:zlaltment equally beneficial, “is properly regarded as discrimination based on dis-
ability.”

Olmstead has yet to be fully implemented. President Bush believes that commu-
nity-based care is critically important to promoting maximum independence and to
integrating individuals with disabilities into community life.

SUMMARY OF PROPOSALS

President Bush has Committed to Sign an Order Supporting Swift Implementation
of the Olmstead Decision.—The order will support the most integrated community-
based settings for individuals with disabilities, in accordance with the Olmstead de-
cision. The Administration will pursue swift implementation in a manner that re-
spects the proper roles of the Federal Government and the several states.

PROMOTING FULL ACCESS TO COMMUNITY LIFE—(PART B: BETTER COORDINATION OF
FEDERAL RESOURCES TO ADDRESS MENTAL HEALTH PROBLEMS)

OVERVIEW

Currently, there are numerous Federal agencies that oversee mental health poli-
cies, funding, laws and programs including: the Substance Abuse and Mental Health
Services Administration, the National Institutes of Health, the Health Care Financ-
ing Administration, the Office of Personnel Management, the Social Security Admin-
istration, the Health Resources and Services Administration, the Department of
Housing and Urban Development, the Department of Education, the Department of
Justice, and the Department of Labor.

These Federal agencies are doing valuable work, but they would be much more
effective, efficient, and less duplicative if they were better coordinated.

With coordination, the competitive advantage of each agency could be leveraged
to provide the most needed and suitable service in the framework of federal efforts
to address mental health.

SUMMARY OF PROPOSALS

President Bush Has Committed to Create a National Commission on Mental
Health.—The National Commission will study and make recommendations for im-
proving America’s mental health service delivery system, including making rec-
ommendations on the availability and delivery of new treatments and technologies
for individuals with severe mental illness.

PROMOTING FULL ACCESS TO COMMUNITY LIFE—(PART C: ACCESS TO THE POLITICAL
PROCESS)

OVERVIEW

There are over 35 million voting-age persons with disabilities, but currently peo-
ple with disabilities register to vote at a rate that is 16 percentage points less than
the rest of the population and vote at a rate that is 20 percent voters who have
no disabilities.

According to the National Organization on Disability, low voter turnout among
people who are disabled is due to both accessibility problems at voting locations and
the lack of secrecy and independence when voting. The most recent Federal Election
Commission (FEC) report states that at least 20,000 of the Nation’s more than
120,000 polling places are inaccessible to people with disabilities.
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President Bush recognizes that full integration into society must include access
to and participation in the political process.

SUMMARY OF PROPOSALS

Supports Improving Accessibility to Voting for Americans with Disabilities.—Presi-
dent Bush will support improved access to polling places and ballot secrecy. He will
work with Congress to address the barriers to voting for Americans with disabilities
and to expanding suffrage for all Americans.

PROMOTING FULL ACCESS TO COMMUNITY LIFE—(PART D: ACCESS TO ADA-EXEMPT
ORGANIZATIONS)

OVERVIEW

Title III of the Americans with Disabilities Act of 1990 opened countless busi-
nesses and public accommodations to people with disabilities by mandating that
they be made accessible. For constitutional and other concerns, however, Title IIT
exempts many civic organizations (such as Rotary and Lions Clubs) and religious
organizations from its requirements of full access.

Americans with disabilities should be fully integrated into their communities, and
civic and religious organizations are vital parts of those communities. Too many pri-
vate clubs, churches, synagogues, and mosques are inaccessible or unwelcoming to
people with disabilities. As a result, people with disabilities are often unable to par-
ticipate as fully in community or religious events.

The National Organization on Disability has led a national effort to make places
of worship accessible and welcoming to all Americans. Many organizations and con-
gregations want to be open to all but have limited resources to ensure accessibility.

Every effort should be made to ensure that Americans with disabilities have the
oIf)gortﬁmity to be integrated into their communities and welcomed into communities
of faith.

SUMMARY OF PROPOSALS

Establishes a National Fund to Provide Matching Grants for Accessibility Renova-
tions for ADA-Exempt Organizations.—To assist private clubs and religious organi-
zations in making sure that their facilities are fully accessible and to expand access
for all, the proposal provides annual Federal matching grants to ADA-exempt orga-
nizations making renovations or accommodations to improve accessibility. Because
all ADA-exempt organizations will be eligible for the grants, irrespective of whether
they are religious or secular, they would comport with the Supreme Court’s test for
constitutional neutrality.

[From the Federal Register, June 21, 2001 (Volume 66, Number 120)]

TITLE 3—THE PRESIDENT
EXECUTIVE ORDER 13217 OF JUNE 18, 2001
COMMUNITY-BASED ALTERNATIVES FOR INDIVIDUALS WITH DISABILITIES

By the authority vested in me as President by the Constitution and the laws of
the United States of America, and in order to place qualified individuals with dis-
abilities in community settings whenever appropriate, it is hereby ordered as fol-
lows:

Section 1. Policy. This order is issued consistent with the following findings and
principles:

(a) The United States is committed to community-based alternatives for individ-
uals with disabilities and recognizes that such services advance the best interests
of Americans.

(b) The United States seeks to ensure that America’s community-based programs
effectively foster independence and participation in the community for Americans
with disabilities.

(c) Unjustified isolation or segregation of qualified individuals with disabilities
through institutionalization is a form of disability-based discrimination prohibited
by Title I of the Americans With Disabilities Act of 1990 (ADA), 42 U.S.C. 12101
et. seq. States must avoid disability-based discrimination unless doing so would fun-
gamentally alter the nature of the service, program, or activity provided by the

tate.

(d) In Olmstead v. L.C., 527 U.S. 581 (1999) (the “Olmstead decision”), the Su-
preme Court construed Title IT of the ADA to require States to place qualified indi-
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viduals with mental disabilities in community settings, rather than in institutions,
whenever treatment professionals determine that such placement is appropriate, the
affected persons do not oppose such placement, and the State can reasonably accom-
modate the placement, taking into account the resources available to the State and
the needs of others with disabilities.

(e) The Federal Government must assist States and localities to implement swiftly
the Olmstead decision, so as to help ensure that all Americans have the opportunity
to live close to their families and friends, to live more independently, to engage in
productive employment, and to participate in community life.

Sec. 2. Swift Implementation of the Olmstead Decision: Agency Responsibilities.
(a) The Attorney General, the Secretaries of Health and Human Services, Edu-
cation, Labor, and Housing and Urban Development, and the Commissioner of the
Social Security Administration shall work cooperatively to ensure that the Olmstead
decision is implemented in a timely manner. Specifically, the designated agencies
should work with States to help them assess their compliance with the Olmstead
decision and the ADA in providing services to qualified individuals with disabilities
in community-based settings, as long as such services are appropriate to the needs
of those individuals. These agencies should provide technical guidance and work co-
operatively with States to achieve the goals of Title II of the ADA, particularly
where States have chosen to develop comprehensive, effectively working plans to
provide services to qualified individuals with disabilities in the most integrated set-
tings. These agencies should also ensure that existing Federal resources are used
in the most effective manner to support the goals of the ADA. The Secretary of
Health and Human Services shall take the lead in coordinating these efforts.

(b) The Attorney General, the Secretaries of Health and Human Services, Edu-
cation, Labor, and Housing and Urban Development, and the Commissioner of the
Social Security Administration shall evaluate the policies, programs, statutes, and
regulations of their respective agencies to determine whether any should be revised
or modified to improve the availability of community-based services for qualified in-
dividuals with disabilities. The review shall focus on identifying affected popu-
lations, improving the flow of information about supports in the community, and re-
moving barriers that impede opportunities for community placement. The review
should ensure the involvement of consumers, advocacy organizations, providers, and
relevant agency representatives. Each agency head should report to the President,
through the Secretary of Health and Human Services, with the results of their eval-
uation within 120 days.

(c) The Attorney General and the Secretary of Health and Human Services shall
fully enforce Title II of the ADA, including investigating and resolving complaints
filed on behalf of individuals who allege that they have been the victims of unjusti-
fied institutionalization. Whenever possible, the Department of Justice and the De-
partment of Health and Human Services should work cooperatively with States to
resolve these complaints, and should use alternative dispute resolution to bring
these complaints to a quick and constructive resolution.

(d) The agency actions directed by this order shall be done consistent with this
Administration’s budget.

Sec. 3. Judicial Review. Nothing in this order shall affect any otherwise available
judicial review of agency action. This order is intended only to improve the internal
management of the Federal Government and does not create any right or benefit,
substantive or procedural, enforceable at law or equity by a party against the
United States, its agencies or instrumentalities, its officers or employees, or any
other person.

GEORGE BUSH.

THE WHITE HOUSE,
June 18, 2001.

MEMORANDUM

U.S. DEPARTMENT OF JUSTICE,
EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS,
Washington, D.C., March 28, 2001.

TO: ALL UNITED STATES ATTORNEYS

ALL FIRST ASSISTANT UNITED STATES ATTORNEYS

ALL CRIMINAL CHIEFS
FROM: Mark T. Calloway, Director
SUBJECT: Guidance on New Law Concerning Trafficking in Persons
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ACTION REQUIRED: Please distribute the attached prosecution guidance memo-
randum as appropriate to your attorney staff, including your Worker Exploi-
tation Task Force Point of Contact.

DUE DATE: None. For information and distribution.

RESPOND TO: Albert N. Moskowitz

Criminal Section Chief

Civil Rights Division

Telephone: (202) 514-3204

Lou de Baca

Involuntary Servitude and Slavery Case Coordinator
Civil Rights Division

Telephone: (202) 514-3204

Thomas Burrows

Child Exploitation and Obscenity Section Chief
Criminal Division

Telephone: (202) 514-5780

Richard C. Smith

Counsel to the Director

Executive Office for United States Attorneys
Telephone: (202) 514-1023

CONTACT PERSONS: Same as above.

Yesterday, the Attorney General announced that the United States Department
of Justice (the Department) will focus its efforts on three major areas to implement
the newly-enacted Trafficking Victims Protection Act of 2000, Public Law 106-386.
Those three areas are outreach, cooperation, and prosecution. For your review and
reference, I am forwarding to you under cover of this memorandum a transcript of
the Attorney General’s press conference of March 27, 2001, at which he announced
his plans to implement the new law.

To ensure that all federal prosecutors are aware of the various aspects of the Traf-
ficking Victims Protection Act of 2000, the Attorney General has directed that the
attached memorandum, authored by the Civil Rights Division and the Criminal Di-
vision of the Department, be distributed to all United States Attorneys’ Offices. The
memorandum provides important information and guidance on the investigation and
prosecution of criminal cases under the new law.

I ask that you distribute copies of this memorandum to those Assistant United
States Attorneys in your offices to whom you have given prosecution responsibility
for these kinds of criminal cases, including your previously-designated Worker Ex-
ploitation Task Force Point of Contact. In addition, I encourage you to contact the
Civil Rights Division, the Criminal Division, or the Executive Office for United
States Attorneys, through the persons identified above, if you have any questions
or comments about this important prosecution work.

Attachments as noted
cc: All United States Attorneys’ Secretaries

ATTORNEY GENERAL NEWS CONFERENCE
WORKER EXPLOITATION—MARCH 27, 2001

ATTY GEN. ASHCROFT: Good afternoon. Thank you very much for coming. Nice
to see you.

This past Friday Mr. Kil-Soo Lee was arrested in American Samoa on a two-count
federal complaint charging violations of the Trafficking Victims Protection Act of the
year 2000. These charges are based on allegations that Mr. Lee held mostly female
workers recruited from Vietnam in involuntary servitude in his garment factory by
using or threatening force to obtain the labor or services of his victims over a period
of nearly two years. That period of time extended from February 1999 until Decem-
ber of the year 2000.

One of my last acts as a United States Senator was to vote for a law which would
curtail this kind of activity. That law was signed on October the 28th of the year
2000. This law increases the terms of incarceration for those involved in human
trafficking crimes and broadens the definition of “trafficking offenses” to reach the
subtle means of coercion, the techniques of holding workers in against the will. It’s
hard to believe that these crimes exist in the United States of America, but they
do. And let me just give you some additional examples.

On March the 7th a large landlord in Berkeley, California pled guilty to traf-
ficking women and girls into the United States to place them in sexual servitude.
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On February 15th a defendant pled guilty to using cocaine, threats and beatings
to force homeless African American men to work his agricultural fields in Florida.
Sentencing is still pending.

On February the 2nd a defendant was incarcerated for nine years for kidnapping
a young woman from her family, smuggling her to the United States of America,
and holding her and causing her to engage in sex acts.

In spring of the year 2000 a defendant was incarcerated eight years for forcing
several Thai women to work as domestic servants in Los Angeles.

In spring of 1999 six defendants were incarcerated for using beatings, rapes and
threats to force dozens of Mexican women and girls, some as young as 14 years old,
to work in brothels in Florida and in the Carolinas.

According to the congressional findings, thousands of persons, primarily women
and children, are trafficked into the United States each year. Many of these women
and girls are trafficked into the sex trade in this country. But these crimes are not
limited to the sex industry. Victims are often forced into labor conditions in illegal
sweatshops, in the agricultural industry and in domestic servitude.

Our greatest challenges in identifying victims of worker exploitation are victims
of trafficking are typically held in fear. We need to somehow communicate to these
individuals that they can avoid this sense of fear, and they have an opportunity for
redress. They rarely know how to report their crimes. And that’s why I'm making
the following announcements today, and frankly using the bully pulpit today to
raise awareness and to let victims know how to report these crimes.

There are three major areas where the department will focus its efforts to imple-
ment enforcement of this law.

First, outreach. We must make the public aware of this problem and how to re-
port it. A hotline was created last year by the National Worker Exploitation Task
Force, and it was given temporary funding. I will permanently fund the hotline so
that persons can report these crimes. The number of the hotline is 1-888-428-7581.
The hotline will be staffed by an operator who has access to language-translation
services, so individuals will be able to access the assistance of the hotline even if
they are not skilled in the English language.

In 1999, there were 27 criminal matters opened. But after the hotline was started
in the year 2000, there were 75 criminal investigations opened. We will advertise
the hotline using public service announcements, and we will distribute information
on worker exploitation to immigrant and other communities by our involvement in
those communities to signal to them the availability of this redress.

I'm also initiating a community outreach program to work with local community
groups; victims’ rights organizations; immigrants’ rights organizations; shelters and
other groups. We want to inform victims of the protections and services that are
available to them, and to encourage victims and others to report suspected traf-
ficking crimes.

In addition to this outreach effort, we need to indicate that there is a reason for
us to have a strong effort in prosecution. The second step, then, of our program is
educating prosecutors and other law enforcement officials. Today the Civil Rights
Division, along with the Criminal Division and the Executive Office of the United
States Attorneys, will issue the first guidance to all federal prosecutors on this
issue. This guidance will detail the law enforcement tools available under the Traf-
ficking Victims Protection Act.

Today I am also announcing two new attorney positions in the Civil Rights Divi-
sion, to pursue infractions of this law and these assaults upon the rights and dignity
of these individuals. These attorneys will work on the outreach efforts that I have
already mentioned. They will also help train local prosecutors and will act as a re-
source to make sure that prosecution efforts undertaken are undertaken with an
awareness of all the resources available from the federal government.

Number three, the third step in our strategy is the step of cooperation. We need
cooperation among law enforcement officials at every effort and every level.

The Federal Bureau of Investigation plays a critical leadership role in proactively
identifying victims and investigating these crimes, and the Immigration and Natu-
ralization Service plays a critical role on the front line. I am directing both the Fed-
eral Bureau of Investigation and the Immigration and Naturalization Service, INS,
to work with the Civil Rights Division to explore ways to identify victims of traf-
ficking and to refer these cases to the division for prosecution.

This is a matter of serious concern. It is a matter that has been of concern to the
elected representatives of the people in the Congress. They expressed themselves in
terms of the need for enforcement in this respect in the law enacted late last year,
and our response to that additional capability and responsibility is to implement
this program of outreach, of prosecution, and of cooperation between the agencies
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that are required in order for this law and its prosecution to affect materially the
rights of individuals in this area.

I want to thank you for coming today. I look forward to your questions.

Yes, ma’am?

Question. Is this a new problem, a growing problem, or is it something that we’re
only just now realizing the magnitude of?

ATTY GEN. ASHCROFT: This is a substantial problem. The litany of cir-
cumstances which I read to you today reflects that it is a serious problem and it
has substantial prevalence. I can’t—I don’t have data to try and say whether or not
this is a problem that is bigger now than it’s ever been before. I just know that it’s
a serious problem and that there are the rights of—important rights of individuals
that are seriously affected here. And we’re going to take action to move against the
infringement of those rights.

Yes, Ma’am.

Question. Could you go into a little more detail about what prosecutors need to
be educated on with this law?

ATTY GEN. ASHCROFT: Well, the law does two things, basically—the most re-
cent enactment of the Congress, I should say. And I try not to be too professorial
here, probably because I'm not an expert here, but the law expanded the definition
of force so that a person could be coerced under the definitions provided for in last
year’s enactment in ways that aren’t merely physical. Secondly, the penalties under
the law were enhanced as a result of this most recent enactment. And they provide
for penalties of up to 20 years in most cases, but in case of a death of one of the
individuals whose rights were infringed, that could be as long as life in prison.

In providing additional information to prosecutors—and obviously we're at a time
when there will be some changes made in the prosecution leadership in the various
U.S. Attorney’s offices around the country—we want them to be keenly aware of the
fact of these expanded definitions because they will change the nature of prosecu-
tions, and of course of the expanded penalties.

Yes.

Question. Can you maybe just tell about what rights people in a situation have
when they have been brought here by force? Do they have the right to stay here?

ATTY GEN. ASHCROFT: The Victims of Trafficking Act of the year 2000 pro-
vided a special standing for those who report these violations, and people who called
the hotline would be eligible for this standing. And I think it’s called a T visa, which
is a certain kind of temporary visa that provides for their ability to remain, pending
the resolution of this matter and the potential that they be placed in a stream of
eligible individuals for naturalization, or for normal processing in the course of the
INS’s normal work.

It is thought to be very important.

One of the things that’s used to intimidate individuals is the suggestion that if
you report, you'll automatically be deported. Other coercive tactics taken by those
who have abused others have been to threaten either their families or those remain
in other countries. And we wanted, by virtue of expanding this definition of the na-
ture of coercion, together with the options of helping individuals with the T status
visas, to make it easier for these violations to be reported and to give us the oppor-
tunity then with the reporting to have the chance to curtail this kind of activity.

And this effort at enforcement picks up on what the Congress and the President
did in October of last year to say that we want to move forward. We’re welcoming
additional information on the hotline. We're going to try and make sure people know
about that with the outreach program. We’ve assigned additional resources for pros-
ecution. And we’ll, in addition to the additional resources for prosecution, issue the
guidance protocols which make clear to individuals about this new option and oppor-
tunity. And, of course last but not least, we want to make sure that the coordination
that’s necessary to effective prosecution in this area between the investigative au-
thorities, the immigration authorities and the prosecutional authorities is all there.

Yes, sir?

Question. I note that on your chart there, you have a Labor Department logo. And
I also noted in the legislation that the State Department seemed to be the leading
agency for this. Can you talk about how the various government agencies are work-
ing together? I guess you have a national task force on this now?

ATTY GEN. ASHCROFT: Well, that would sure be apparent from the various—
our piece of this, and that’s the only thing I'm really qualified to talk about, is that
we want to send a very clear signal that this is intolerable; that involuntary ser-
vitude and slavery, the illegal sweat shop, is not a part of the United States stands
for. It demeans the work of those who are involved in it and undercuts the working
capacity of those who are not involved.
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And it is important, obviously, to the labor community in the United Sates of
America not to have substandard, illegal sweatshop conditions operated here. And
the ability to hold people in those settings, not to report violations under threat or
coercion, and this potential threat of exposure as illegal aliens, not having the right
documentation, has been one of the means whereby there has been a restraint on
the report of these abuses.

Yes, Kevin?

Question. What about the abuses overseas that’s of concern to senators, that don’t
involve U.S. citizens, what can you do about that?

ATTY GEN. ASHCROFT: Well, this is designed to focus on areas where we have
jurisdiction to act. And I can’t answer your question. I wish I could tell you that
I had a way to make sure that there weren’t any abuses. When people are solicited
to come to the United States—I think what you’re making reference to is they’re
told that there are opportunities here. I mean, one of the cases I believe relating
to Alaska was that there was a recruitment of women in Russia to be part of what
they were told would be a folk dance operation. It turned out not to be a folk danc-
ing operation at all; it was something far less acceptable. So fraud in those kind
of inducement situations I think can become a part of the proof of what the situa-
tion is here. But we really are focused on criminal activity that is involved in coer-
cioﬁr{l and tgle repression of the rights of individuals in illegal settings here.

es, sir?

Question. How much new money is the Justice Department committing to the
three steps that you mentioned?

ATTY GEN. ASHCROFT: We won’t be releasing details on our budget until April.
But I've allocated the two additional attorneys. The advertising program, which has
been contemplated here, is not a funded program on the part of government, it’s a
public service announcement program.

Yes, sir?

Question. On another subject, many privacy and civil liberties groups have ques-
tioned the Justice Department’s use of the e-mail surveillance system, formerly
known as Carnivore, now dubbed DSS-1000. Last year the department retained the
Institute of Technology at Illinois to produce a report on the technological capabili-
ties of this system, but there still are questions about its legality.

I'm wondering what the administration’s position on the use of Carnivore is, and
will you continue to make use of it while this report of the Justice Department is
still pending?

ATTY GEN. ASHCROFT: I have not personally—the report, I believe, is working
its way through the Justice Department at this time. I've not personally seen it. 1
have not altered in any way the ability of the administration to pursue its legal ob-
jectives in any kind of its surveillance activities.

Yes, Mr. Sawyer?

Question. General, on affirmative action, the Supreme Court yesterday agreed to
revisit the Adarand case. And today there’s a District Court decision out in Michi-
gan on the—ruling unconstitutional the Michigan Law School affirmative action pro-
gram, and there’s a companion case that ruled constitutional the undergraduate
case. Can you give us any insight and your thinking on that or where the depart-
ment is likely to be as these cases make their way through?

ATTY GEN. ASHCROFT: Well, this is a matter of very serious concern. You may
remember that this came up at my confirmation hearing, and as I noted then, when
I was a United States Senator I had a responsibility to consider legislation and to
give my best judgment as to whether the legislation was constitutional and prudent.

I voted against the reauthorization of set-asides that were at issue in the Adarand
case because the specific language actually came back before the Senate, and I sided
with what I believe to have been the Supreme Court’s judgment there.

However, I emphasized in my hearings that my responsibility as Attorney Gen-
eral, on a routine basis, might be different than commenting on what I thought the
constitutionality of the law would be. My responsibility no longer allows me to op-
pose laws merely because I have a personal view that they may be imprudent or
even that, in my own best judgment, I think they might be unconstitutional. Rather,
my routine responsibility as Attorney General is to defend acts of Congress and fed-
eral regulations as long as they are in good faith and a good-faith defense is pos-
sible. That would be the routine responsibility.

Now, the Supreme Court yesterday granted cert again in the Adarand case. Briefs
in that case will be due for filing on the 11th day of June from the United States
government and, as we prepare our positions in that case, I will consult with the
Department of Transportation and the administration prior to fulfilling our legal re-
sponsibility in this particular matter. The Department of Transportation certainly
retains the authority to reconsider its regulations, and if the Department of Trans-
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portation were to reformulate its regulations, that could alter the legal landscape
significantly.

Now, the Supreme Court’s consideration of this case would provide important
guidance to the federal government. The case provides the court with an opportunity
to clarify how the strict scrutiny test applies to race-conscious federal programs. If
the court strikes down the Transportation Department’s regulations, it likely would
require the federal government to reconsider and review or reformulate the numer-
ous federal race-conscious programs. But prior to participating further by way of fil-
ing briefs on the 11th of June, I'll be conferring with the Transportation Department
and the administration in this matter.

Question. So that when you said earlier this month that you would obviously de-
fend the Department of Transportation regulations, you didn’t mean to imply that
there wouldn’t be this further discussion about—(inaudible)—

ATTY GEN. ASHCROFT: I can’t say that the——

Question. Regulations?

ATTY GEN. ASHCROFT: I can’t say that the department won’t make a decision
about its regulations in the light of this grant of cert.

Yes, ma’am.

Question. Sir, when will the department make a decision concerning whether or
not to allow closed circuit television for victims of—families of the Oklahoma City
bombing to watch the execution?

ATTY GEN. ASHCROFT: The tragedy of Oklahoma City is one which continues,
and obviously I respect the grief that the families that were the subject of that trag-
edy have endured. I have asked the Federal Bureau of Prisons to provide me with
a plan for accommodating the needs and feelings of those families that would reflect
also the interests of justice in regard to this execution. Prior to making a final deci-
sion, I expect to confer with members of that family group and their representatives
as well as to receive the recommendation of the Federal Bureau of Prisons, and will
announce our plan for accommodating and appropriately respecting the sensitivities
of these families and the needs of justice.

Question. Has that meeting been set up yet?

ATTY GEN. ASHCROEFT: I don’t believe it’s scheduled.

Question. Mr. Ashcroft?

STAFF: We have time for one or two more questions.

Question. There was a report this week that the Justice Department wants to
seek the death penalty against Robert Hanssen; also that the U.S. attorney might
be opposed to that matter. Has the department made a determination about where
it intends to go with this prosecution?

ATTY GEN. ASHCROFT: I really don’t want to discuss specific cases. I think my
predecessor was wise in telling me when she came to visit me, don’t start discussing
specific cases. Let me just say to you that as it relates to the death penalty, particu-
larly in cases like national security cases that involve the compromise of either sys-
tems or information relating to the national security of the United States, that I
believe we have to have an assessment of the national interest that relates to
whether or not the penalty should be the ultimate penalty or not. And let me just
clarify that a little bit if you will.

By the national interest, I mean that there is a national interest in making sure
that we send a signal, that we take very seriously any compromises of the national
interest and the national security by individuals who would inappropriately leak in-
formation or sell information. But we would also take very seriously the need or op-
portunity to ascertain things important for us to know about the nature of what had
happened that might be available to us in the context of a plea bargain.

And ultimately, when we make a decision in matters like this, the decision will
be made reflecting the national interests of the United States, both the national se-
curity interests reflected in terms of the information that’s been compromised and
that which hasn’t been compromised, and the national interests reflected in sending
a very clear signal that the United States of America does not take lightly, does not
view without seriousness, compromises in our national security and the sale of na-
tional secrets.

Yes, ma’am.

Question. Sir, in the wake of the Hanssen case, the FBI tomorrow will begin an
extended polygraph program. There are—some have mentioned or there’s been a
suggestion that FBI agents should also undergo psychological evaluations on a reg-
ular ba§)is. Is that something—is that something that the Justice Department could
support?

ATTY GEN. ASHCROFT: You know, I believe that there is going to be a lot of
healthy discussion—and I think it will come from a number of quarters—about how
we can better secure our intelligence effort. And I look forward to the inspector gen-
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eral’s report from within this department. Inspector General Fine is an individual
of great talent, and I've asked him to look carefully here. I look forward to the con-
tribution made by Judge Webster, who has extensive security, international and na-
tional security interests experience. And I look forward to the work of the United
States Congress. In particular, I've dealt with Senator—the Senators on the Intel-
ligence Committee, and I believe that it’s—they will be a part of helping develop
a strategy. I'm grateful for the first steps that are taken in the department, and
particularly in the Federal Bureau of Investigation, to promote security. We have
on a(n) interim basis begun to implement audit standards so that we can ascertain
whether individuals have access to information for which they have no real use and
whether their accessing of that information is justified and appropriate. The imple-
mentation of some lie detector tests that had not previously been implemented will
be a valuable tool.

In no way do I believe that these interim measures should in any way curtail the
level of the inquiries that are underway in the Congress, by Judge Webster, or by
the inspector general.

While we should—if you could allow the analogy—take whatever sort of roadside
measures are necessary in triage to stop whatever problems we might think might
exist, we need the full set of x-rays, we need the full diagnosis, and to have a com-
mitment to implementing, on a continuing basis, anything that will upgrade our ca-
pacity. So, we look forward to the work of these three agencies: the Congress, the
inspector general, and Judge Webster.

And the last thing I would do would maybe quote—oh shoot, I can’t remember
who the philosopher was, but someone said that, “Eternal vigilance is the price of
liberty.” I don’t think we should ever conclude our evaluation of whether or not
there are ways for us to secure better what we do. This should be a constant review,
especially in the area of national security. And so I hope we will always remain
open to increasing our capacity to reduce and minimize the risk of breaches that
would threaten the security of this nation.

I thank you very much. Nice to be with you.

GUIDANCE ON NEW LAW CONCERNING TRAFFICKING IN PERSONS

This memorandum provides guidance to U.S. Attorneys considering investigation
and prosecution under the newly enacted Trafficking Victims Protection Act of 2000.
See Public Law 106-386. This law creates several new crimes and sets forth new
benefits, services, and protections for victims of severe forms of trafficking in per-
sons. The Act defines “severe forms of trafficking in persons” as the recruitment,
harboring, transportation, provision, or obtaining of a person: (1) for labor or serv-
ices, through the use of force, fraud, or coercion for the purpose of subjection to in-
voluntary servitude, peonage, debt bondage, or slavery, or (2) for the purpose of a
commercial sex act in which such act is induced by force, fraud, or coercion, or in
which the person induced to perform such act has not attained 18 years of age.

Under the Act, those convicted of trafficking offenses may be imprisoned for up
to 20 years and, in some instances, for life. This represents a significant increase
over preexisting involuntary servitude and slavery statutes, which carried a max-
imum sentence of 10 years’ imprisonment.

The interagency Worker Exploitation Task Force (WETF), which is co-chaired by
the Assistant Attorney General for Civil Rights and the Solicitor of the U.S. Depart-
ment of Labor, is helping to coordinate enforcement efforts against trafficking and
slavery.! Criminal cases generally are staffed jointly by the local U.S. Attorney’s of-
fice and the Criminal Section of the Civil Rights Division. The EOUSA point of con-
tact for the WETF is Richard Smith, (202) 514-1023. The Civil Rights Division
points of contact for the WETF are Albert N. Moskowitz, Chief of the Criminal Sec-
tion, and Lou de Baca, the Involuntary Servitude and Slavery Case Coordinator,
(202) 514-3204. The Criminal Division’s WETF point of contact is Tom Burrows,
Deputy Chief of the Child Exploitation and Obscenity Section, (202) 514-5780.

To help the Department more effectively coordinate enforcement efforts and data
collection, U.S. Attorneys’ offices should notify the Civil Rights Division WETF
points of contact about investigations and prosecutions involving severe forms of
trafficking in persons. In addition, we recommend distribution of this memorandum
to AUSAs handling criminal civil rights, immigration, Mann Act, and OCDTEF/
Asian Organized Crime matters. We likewise recommend distribution to victim/wit-
ness and Law Enforcement Coordinating Committee (LECC) coordinators.

1To learn more about the WETF (including fact sheets and an outreach poster) and to access
a link to the text of the new trafficking law, please see: www.usdoj.gov/crt/crim/wetf.htm.
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A. New Criminal Statutes

The new criminal statutes created by the Act are codified in Chapter 77 of Title
18, the peonage and slavery chapter. The text of the new statutes is attached hereto
as Appendix A. The primary legislative history for the new law is the Conference
Report on H.R. 3244, Victims of Trafficking and Violence Protection Act of 2000
(H.R. Conf. Rep. No. 106-939, 106th Cong., 146 Cong. Rec. H8855 (2000)).

These new statutes are designed to reach the subtle means of coercion that traf-
fickers often use to bind their victims in service. Such means include psychological
coercion, trickery, and the seizure of documents. Preexisting slavery and peonage
statutes and case law made it very difficult to prosecute such conduct, but the new
statutes permit federal prosecutors to address this wider range of activities.

There are four new criminal statutes, Sections 1589-1592. Section 1589 creates
a new crime of “forced labor,” which allows prosecutors to reach severe forms of
worker exploitation that do not rise to the level of involuntary servitude. Section
1590 allows the prosecution of traffickers as principals rather than as aiders or
abettors. Section 1591 creates a new tool to combat sex trafficking of minors and
sex trafficking by force, fraud, or coercion. Finally, Section 1592 criminalizes the use
or destruction of immigration or identification documents in furtherance of a traf-
ficking scheme.

In addition, newly-enacted Sections 1593 and 1594, which modify all of the Chap-
ter 77 offenses, provide for prosecution of attempts and set forth forfeiture provi-
sions and mandatory restitution measures that strip traffickers of any profits gained
from their victims’ forced service.

1. Forced Labor (Section 1589)

Section 1589 criminalizes labor or services obtained or maintained through forms
of coercion not actionable under the standard set forth in United States v.
Kozminski, 487 U.S. 931 (1988). Kozminski limited the reach of peonage and slavery
statutes, 18 U.S.C. §§1581-88, to cases in which the labor of the victim was ob-
tained or maintained through force, threats of force, or threats of legal coercion.

Section 1589(1) prohibits threats of serious harm to, or physical restraint against,
the worker or another person. Importantly, Section 1589(1) does not limit these
threats to physical harm. It also reaches instances “where traffickers threaten harm
to third persons, restrain their victims without physical violence or injury, or threat-
en dire consequences by means other than overt violence.” 146 Cong. Rec. at H8881.
The relevant individual circumstances of a victim should be considered when deter-
mining whether a particular type or degree of harm or coercion is sufficient to ob-
tain the victim’s labor or services.

Section 1589(2) prohibits the use of a scheme, plan, or pattern intended to cause
the victim to believe that he, she or another will suffer serious harm or physical
restraint unless he or she complies. Such schemes might include the use of psycho-
logical threats, ostracism, isolation, banishment, starvation, or threats against fam-
ily members or property. For example, a trafficker might tell his victim, unfamiliar
with the English language or U.S. culture, that she will be injured or killed if she
leaves the trafficker’s “protection.” For other specific examples, see 146 Cong. Rec.
at H8881.

Section 1589(3) prohibits the abuse or threatened abuse of the law or the legal
process. Under this standard, threats to report a victim to the INS may be action-
able. This subsection may also provide an alternative means of prosecuting
loansharking threats that maintain forced labor through threats of legal action in
a victim’s home country.

2. Trafficking with Respect to Peonage, Slavery, Involuntary Servitude, or
Forced Labor (Section 1590)

Newly-enacted Section 1590 allows the prosecution as principals rather than
aiders or abettors of those who recruit, harbor, transport, provide, or obtain persons
for labor or services under conditions that violate any of the Chapter 77 offenses.

3. Sex Trafficking of Children or by Force, Fraud, or Coercion (Section 1591)

Section 1591 combats trafficking for sexual exploitation by combining features of
the Mann Act and involuntary servitude statutes. Section 1591 makes it illegal to
recruit, move, or harbor a person (or to benefit from such activities) knowing that
the person will be caused to engage in commercial sex acts, where the victim is ei-
ther under 18 years of age or is subjected to the commercial sex act by force, fraud,
or coercion. A “commercial sex act” is any sex act for which something of value is
given or received.

In light of this new statute, the Mann Act should no longer be the primary vehicle
for sex trafficking cases. Prosecutors should continue to use the Mann Act for crimi-
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nal sexual activity not involving prostitution. Because Section 1591 has not yet been
tested, we encourage you to contact Tom Burrows in the Child Exploitation and Ob-
scenity Section of the Criminal Division, (202) 514-5780, before charging under this
statute.

a. Interstate commerce nexus

The jurisdictional element requires recruitment, harboring, or transporting in or
affecting interstate commerce. This requirement could be met with proof such as
transporting a person across a state line for prostitution, as in Mann Act cases. The
interstate commerce requirement of Section 1591 may be satisfied in other ways as
well, such as by proving that the victim was harbored in a brothel that bought sup-
plies or solicited customers from other states.2 Note, however, that Section 1591
does not apply if foreign but not interstate commerce is involved.

b. Coercion and fraud for purposes of Section 1591

Coercion can be proven by evidence of (1) actual threats of harm, (2) a scheme,
plan or pattern intended to cause the victim to believe that harm would result if
the commercial sexual acts were not performed, or (3) threats of legal repercussions
against the victim (e.g. deportation).

Adult victims can only support a charge under Section 1591 if they engaged in
the commercial sexual activity through force, fraud, or coercion. By including fraud
in this section, Congress criminalized a broad range of activity. For example, pros-
ecutors may present cases under this statute in which a victim is fraudulently
tricked into sexual activity, such as through a false modeling agency.

c. Comparisons with the Mann Act

The trafficking conduct prohibited under the new statute is in many ways similar
to that prohibited under the Mann Act. Charging both Mann Act and Section 1591
for the same activity thus may raise a multiplicity issue. This problem might be
avoided by pairing a Mann Act charge under Sections 2421 or 2423(a) (which do not
require a showing of coercion) and a Section 1591 charge alleging fraud, force, or
coercion. Each fact pattern and charging decision should be reviewed individually
to avoid potential legal defects in the indictment.

As to jurisdiction, Section 1591, in contrast to the Mann Act, only includes inter-
state commerce. Section 1591, therefore, should not be used for international traf-
ficking unless, after the victim was brought to the United States, there was further
movement across states in furtherance of the trafficking scheme. The jurisdictional
element of Section 1591 may also be met without the border-crossing travel required
by the Mann Act if other effects on interstate commerce can be proven.

Attempts are punishable under either statute. The Mann Act explicitly covers at-
tempts, while Section 1591 covers attempts by virtue of Section 1594(a).

Finally, if the evidence is sufficient for using either the Mann Act or Section 1591,
then the prosecutor may consider whether the higher maximum sentence under Sec-
tion 1591 warrants its use.

4. Document Servitude (Section 1592)

An increasing number of victims are held in service not by force or threats but
by the confiscation of (and denial of access to) actual or purported identification or
immigration documents. Section 1592 criminalizes the destruction or withholding of
a victim’s documents for the purpose of unlawfully maintaining the victim’s labor
or services. Because this section carries a five-year statutory maximum, it may be
useful in plea negotiations.

a. Direct link to trafficking statutes

Section 1592(a)(1) prohibits the confiscation of documents in the course of a viola-
tion of the other trafficking laws. This subsection thus does not act as a stand-alone
crime, but instead increases the overall statutory maximum sentence available to
prosecutors.3

Section 1592(a)(2) prohibits the confiscation of documents with the intent to vio-
late other trafficking offenses. This subsection will likely be helpful in negotiating
plea dispositions, especially with cooperating co-defendants. To establish “intent to
violate,” the investigation should explore whether the defendants intended the vic-

2Case law under the federal arson statute, 18 U.S.C. § 844(i), may be helpful here to establish
the jurisdictional element.

3Under the sentencing guidelines, the requirement that the document seizure be in the course
of a violation of the more serious offenses may subsume the penalty for the Section 1592 viola-
tion into