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the rules of the House take cog-
nizance of rights included in the
sixth amendment, including right
to counsel and compulsory proc-
ess. Thus, a witness may be ac-
companied by his own counsel for
the purpose of advising him of his
constitutional rights.(? Further-
more, if a committee determines
that evidence or testimony at an
investigative hearing may tend to
defame, degrade, or incriminate
any person, such person is enti-
tled to request that additional wit-
nesses be subpenaed.® Where the
committee does not determine
that evidence or testimony may
defame, degrade, or incriminate
any person, the chairman receives
and the committee disposes of re-
quests to subpena additional wit-
nesses.©®

Although sixth amendment pro-
cedural guarantees do not apply

tion and cross-examination, in that
the court sustained the rules of the
Commission on Civil Rights which
did not grant these rights in fact-
finding investigations.

7. Rule XI clause 28(k), House Rules
and Manual §735(k) (1973). See
814, infra, for precedents dealing
with the right to counsel.

8. Rule Xl clause 28(m), House Rules
and Manual 8§735(m) (1973). See
815, infra, for a discussion of the ef-
fect of derogatory information.

9. Rule Xl clause 28(n), House Rules
and Manual 8§735(n) (1973). See
§13.6, infra, for a discussion of adop-
tion of this rule.
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to investigative proceedings, they
apply to the criminal proceedings
brought as a result of them. A
court of appeals reversed a con-
tempt conviction on the ground
that the question the witness re-
fused to answer, whether he had
been a “member of a Communist
conspiracy,” lacked the definite-
ness required by the sixth amend-
ment provision, “In all criminal
prosecutions, the accused shall
enjoy the right to be in-
formed of the nature and cause of
the accusation. . . .”(19 A count of
an indictment charging that a wit-
ness committed perjury before a
congressional committee when he
denied that he had ever been “a
sympathizer or any other kind of
promoter of Communism or Com-
munist interests” was held void
for vagueness under the sixth
amendment.(@D

813. Rights of Witnesses
Under House Rules

In addition to constitutional
provisions, certain rules of the
House grant rights to witnesses at
investigative hearings, or estab-
lish procedures for such hear-

10. O’'Connor v United States, 240 F2d
404 (D.C. Cir. 1956).

11. United States v Lattimore, 215 F2d
847 (D.C. Cir. 1954).
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ings.(1 A rule®® permits wit-
nesses to submit brief and perti-
nent sworn statements in writing
for inclusion in the record in the
discretion of the committee, which
is the sole judge of the pertinency
of testimony and evidence ad-
duced at its hearing. Cases de-
cided prior to adoption of this rule
indicated that a committee’'s re-
fusal to permit a witness to make
a statement Dbefore he was
sworn, or read a prepared
statement (@3 or a detailed legal
brief objecting to a committee’s
authority during a hearing,(® did
not excuse refusals to be sworn or
answer guestions.

Another rule @ permits a wit-
ness to refuse to be exposed to

12. See 8§813.1 to 13.11, infra. See also,
Heuble, Edward, Congressional Re-
sistance to Reform: The House
Adopts a Code for Investigating
Committees, 1 Midwest J. of Poll.
Sci. 313 (Nov. 1957).

13. Rule Xl clause 28 (p), House Rules
and Manual §735(p) (1973). See
813.10, infra, for a discussion of
adoption of this rule.

14. Eisler v United States, 170 F2d 273
(D.C. Cir. 1948); cert. dismissed, 338
U.S. 883 (1948).

15. Townsend v United States, 95 F2d
352, 360 (D.C. Cir. 1938), cert. de-
nied, 303 U.S. 664 (1938).

16. Barenblatt v United States, 240 F2d
875 (D.C. Cir. 1957); vacated and re-
manded, 354 U.S. 930 (1957); aff'd.,
252 F2d 129 (D.C. Cir. 1958); aff'd.,
360 U.S. 109 (1959).

17. Rule Xl clause 33(f)(2), House Rules
and Manual §739b (1973). See

Ch. 15 813

media coverage during a hearing.
Prior to adoption of this rule, it
was held that hearings conducted
before media were not rendered
invalid by the absence of a House
rule on the subject, nor by the ab-
sence of rulings of the Speaker in
that Congress; it was further said
that rulings by Speakers in earlier
Congresses prohibiting media cov-
erage were not applicable.(18)
Courts also held that the presence
of microphones and cameras did
not constitute such a lack of prop-
er decorum as to render the com-
mittee an incompetent tribunal
and eliminate the “competent tri-
bunal” element of the crime of
perjury.19)

813.11, infra, for a discussion of
adoption of this rule.

18. Hartman v United States, 290 F2d
460 (9th Cir. 1961); reversed on
other grounds, 370 U.S. 724 (1962).

District courts reached conflicting
holdings on the duty of a witness to
answer questions at a televised hear-
ing. Compare United States v
Kleinman, 107 F Supp 407 (D.D.C.
1952), which held that a witness was
justified in refusing to testify before
the media, with United States v
Hintz, 193 F Supp 325 (N.D. Il
1952) which held that the witness
was not excused for that reason.
Both of these decisions predated
Rule XI clause 33(f) (2).

19. United States v Moran, 194 F2d 623
(2d Cir. 1952), cert. denied, 343 U.S.
965 (1952).
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Adoption of Code of Fair Pro-
cedures, Generally

§13.1 The House adopted the
Code of Fair Procedures, es-
tablishing procedural rights
for witnesses at investigative
hearings.

On Mar. 23, 1955, the House
by voice vote approved House Res-
olution 151, known as the Code of
Fair Procedures, granting certain
procedural rights to witnesses at
investigative hearings.

AMENDING THE RULES OF THE HOUSE
OF REPRESENTATIVES

MR. [HowarD W.] SmITH of Virginia:
Mr. Speaker, by direction of the Com-
mittee on Rules, | call up House Reso-
lution 151 and ask for its immediate
consideration.

The Clerk read the resolution, as fol-
lows:

Resolved, That rule XI 25 (a) of the
Rules of the House of Representa-
tives is amended to read:

“25. (a) The Rules of the House are
the rules of its committees so far as
possible, except that a motion to re-
cess from day to day is a motion of
high privilege in committees. Com-
mittees may adopt additional rules
not inconsistent therewith.”

Sec. 2. Rule XI (25) is further
amended by adding at the end there-
of:

“(h) Each committee may fix the
number of its members to constitute
a quorum for taking testimony and

1. 101 ConNc. Rec. 3569, 3585, 84th
Cong. 1st Sess.
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receiving evidence, which shall be
not less than two.®

“(i) The chairman at an investiga-
tive hearing shall announce in an
opening statement the subject of the
investigation.®

“(J) A copy of the committee rules,
if any, and paragraph 25 of Rule XI
of the House of Representatives shall
be made available to the witness.

“(k) Witnesses may be accom-
panied by their own counsel for the
purpose of advising them concerning
their constitutional rights.®

“(I) The chairman may punish
breaches of order and decorum, and
of professional ethics on the part of
counsel, by censure and exclusion
from the hearings; and the com-
mittee may cite the offender to the
House for contempt.®

“(m) If the committee determines
that evidence or testimony at an in-
vestigative hearing may tend to de-
fame, degrade, or incriminate any
person, it shall—

“(1) receive such evidence or testi-
mony in executive session;

“(2) afford such person an oppor-
tunity voluntarily to appear as a wit-
ness; and

“(3) receive and dispose of requests
from such person to subpena addi-
tional witnesses.(™

“(n) Except as provided in para-
graph (m), the chairman shall re-
ceive and the committee shall dis-

. This provision is discussed at §13.3,

infra.

. This provision is discussed at §13.4,

infra.

. This provision is discussed at §13.7,

infra.

. This provision is discussed at §14.1,

infra.

. This provision is discussed at §13.5,

infra.

. This provision is discussed at §15.1,

infra.
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pose of requests to subpena addi-
tional witnesses.

“(o0) No evidence or testimony
taken in executive session may be
released or used in public sessions
without the consent of the com-
mittee.®

“(p) In the discretion of the com-
mittee, witnesses may submit brief
and pertinent sworn statements in
writing for inclusion in the record.
The committee is the sole judge of
the pertinency of testimony and evi-
dence adduced at its hearing.(®

“(q) Upon payment of the cost
thereof, a witness may obtain a tran-
script copy of his testimony given at
a public session or, if given at an ex-
ecutive session, when authorized by
the committee.” (10

MR. SmiTH of Virginia: Mr. Speaker,

I yield 30 minutes to the gentleman

from Ohio [Mr. Brown].

Mr. Speaker, at this time | offer a

committee amendment.

The Clerk read as follows:

Committee amendment offered by
Mr. Smith of Virginia: On page 1,
line 4, after the word “as”, strike out
the word “possible” and insert in lieu
thereof “applicable.”

The committee amendment was

agreed to.

10.

MR. SmITH of Virginia: Mr. Speaker,

| offer another committee amendment.

The Clerk read as follows:

Committee amendment offered by
Mr. Smith of Virginia: On page 2,
line 7, after the word “witnesses”, in-
sert “at investigative hearings.”

This provision is discussed at §13.9,
infra.

This provision is discussed at
§13.10, infra.

This provision is discussed at §13.8,
infra.

MR. SmiTH of Virginia: Mr. Speaker,
I think | should say a word in expla-
nation of that amendment. The bill
reads:

Witnesses may be accompanied by
their own counsel for the purpose of
advising them concerning their con-
stitutional rights.

The real purpose of this bill has to
do with investigative committees and
not legislative committees. This
amendment simply makes that clear,
that it applies not to the legislative
committees.

THE SPEAKER: (1D The question is on
the committee amendment offered by
the gentleman from Virginia [Mr.
Smith].

The committee amendment was
agreed to. . . .

MR. SmiTH of Virginia: Mr. Speaker,
I move the previous question on the
resolution.

The Speaker: Without objection, the
previous question is ordered

MR. [KENNETH B.] KEATING [of New
York]: | object, Mr. Speaker.

THE SPEAKER: The question is on or-
dering the previous question.

The previous question was ordered.

THE SPEAKER: The question is on the
resolution.

The resolution was agreed to.

A motion to reconsider was laid on
the table.

The debate that preceded the
adoption of the measure included

an explanation as to its back-
ground and purpose: 12

11. Sam Rayburn (Tex.).

12. 101 Cona. REc. 3569-71, 84th Cong.
1st Sess.
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MR. SmiTH of Virginia: Mr. Speaker,
this resolution is a resolution reported
by the Committee on Rules as a gen-
eral guide for committees in the con-
duct of their hearings. As you know,
there has been a lot of publicity and
there has been some criticism about
the conduct of hearings, particularly in
investigative committees. The purpose
here is to lay down a general frame-
work or guide for the use of all legisla-
tive committees and may be supple-
mented by those committees from time
to time as the exigencies require, so
long as they do not conflict with the
general purposes of this. This resolu-
tion is intended to lay down the gen-
eral groundwork that will, perhaps,
avoid some of the criticism that has
taken place in the past.

There are two items that | think |
should call particular attention to. One
is the proviso that no subcommittee
shall consist of less than two members.
In other words, that abolishes the cus-
tom of one-man subcommittees.

The other is that when a person is
named in a committee hearing and his
good reputation besmirched, he shall
have a prompt opportunity to appear
and refute the charges.

I think those are the main things in
the bill, except the provision that any
witness that is called by an investiga-
tive committee shall have the right to
have counsel to advise him as to his
constitutional rights. . . .

MR. [EbwiIN E.] WiLLis [of Lou-
isiana]: Mr. Speaker, a group of us col-
laborated with the gentleman from
California [Mr. Doyle] in the prepara-
tion of House Resolution 151. | was a
member of that group. During the
course of its consideration 1 will be
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glad to try to answer pertinent ques-
tions as to the details of the resolution.
For the moment, however, | think it
would be well for me to discuss the
background and the broad outline of
the proposal.

The most important thing to keep in
mind is that the resolution simply sets
forth minimum standards of conduct,
particularly with reference to inves-
tigative hearings. Thus the very first
paragraph of the resolution provides,
“Committees may adopt additional
rules not inconsistent herewith.” Some
committees may want to spell out their
rules in greater detail. As a matter of
fact, the rules of the House Committee
on Un-American Activities are broader
than the resolution presently before
the House for consideration, but the
point is that this particular committee
and the other committees which may
presently spell out their rules in broad-
er terms than provided in House Reso-
lution 151 could change their rules.
Here we are amending the rules of the
House itself. Since the rules of the
House are binding on its committees,
the net result is that the minimum
standards of conduct set forth in House
Resolution 151 will have to be re-
spected by the committees. In other
words, committee rules can provide for
more but not less than the require-
ments set forth in this resolution.

MR. [CLARENCE J.] BRowN of Ohio:

. . Now, if I may, I shall try to the
best of my ability, to explain in a few
very short sentences just what this res-
olution does. | think the primary object
that is accomplished or will be accom-
plished by the adoption of this resolu-
tion is that it does fix definitely in the
rules that you cannot have 1-man sub-
committees and that any subcommittee
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taking evidence officially must consist
of at least 2 members. Now, it does
leave with the legislative committees
the power and the authority to expand
the rules of the House; in other words,
under the present arrangement, each
legislative committee, investigative
committee, or special committee, is

On Mar. 23, 1955,13 the Code
of Fair Procedures was criticized
as not providing sufficient safe-
guards to witnesses by Mr. Hugh
D. Scott, of Pennsylvania.

MR. ScoTT: . . . As has already been
pretty generally admitted, the Doyle

bound by the rules of the House and
must follow the rules of the House.
But, in addition, the committees now
have the right and the authority to
adopt additional rules for their own
conduct if they so desire. In some in-
stances we have had, more in another
legislative body than in this one, sub-
committees made up of only one person
conducting the hearings. So, this reso-
lution states very plainly in section 2
that each committee may fix the num-
ber of its members to constitute a
guorum for taking testimony and re-
ceiving evidence, which shall be not
less than two.

In other words, the House under its
general rules, by the adoption of this
resolution, will say that you can fix
any number of members on a com-
mittee or subcommittee as a quorum,
provided you do not go below two;
there must be at least two there, and
that meets, as the gentleman who just
preceded me explained, some of the
legal questions that have arisen as the
result of the cases taken to the Su-
preme Court. It cures that.

Criticism of Code of Fair Pro-
cedures

§13.2 The Code of Fair Proce-
dures was criticized in de-
bate at the time of its adop-
tion.
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resolution does not do anything which
was not already in the discretion of
committee chairmen, that | can see,
except as to the two-man quorum, and
that is bad. . ..

The pitifully inadequate Doyle reso-
lution is powerless to prevent any of
the following abuses, all of which have
been the subject of widespread criti-
cism:

First. It would allow a committee to
circulate “derogatory information” from
its confidential files without notice to
the individuals concerned and without
giving him an opportunity to explain or
deny the defamatory material.

Second. It would allow a committee
to make public defamatory testimony
given at an executive session without
notice of hearing to the person de-
famed.

Third. It would allow a committee to
issue a public report defaming individ-
uals or groups without notice or hear-
ing.

Fourth. It would allow a committee
chairman to initiate an investigation,
schedule hearings and subpena wit-
nesses without consulting the full com-
mittee.

Fifth. It would allow a committee
chairman or member publicly to de-
fame a witness or a person under in-
vestigation.

13. 101 Cone. Rec. 3573, 3574, 84th

Cong. 1st Sess.
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Sixth. It would not allow a person | her (@5 as House Resolution 447 of
under investigation to cross-examine a | the 83d Congress and House Reso-
witness accusing him at a public hear- lution 61 of the 84th Congress.16)

ing.
Seventh. It would not entitle a wit-

ness to even 24 hours advance notice of | QUOrum

a hearing at which his career or rep-

utation would be at stake. §13.3 The House amended its
Eighth. It would not protect a wit- rules to provide that, “Each
ness from distraction, harassment, or committee may fix the num-

nervousness caused by radio, TV, and
motion picture coverage of hearing.

ber of its members to con-

This, however, is adequately taken stitute a quorum for taking
care of for the present session by the testimony and receiving evi-

ruling of the Speaker.(19 dence, which shall be not

Ninth. It contains no provision for
enforcement of its prohibitions or for
supervision of committee operations.

less than two.”
On Mar. 23, 1955,07 the House

Tenth. Finally, and most important, | by voice vote approved House Res-

it would not prevent the committee

from sitting as a legislative court, try- | 15

ing guilt or innocence of individuals, or
inquiring into matters wholly unre-
lated to any function or activity of the
United States Government.

Alternate Codes of Fair Proce-
dures were introduced by a Mem-

14. On Feb. 25, 1952, Speaker Sam Ray-
burn (Tex.), in response to a par-
liamentary inquiry of the Minority | 14
Leader, Joseph W. Martin, Jr.
(Mass.), stated, “. . . There is no au-
thority, and as far as the Chair
knows, there is no rule granting the
privilege of television of the House of
Representatives, and the Chair in-
terprets that as applying to these
committees and  subcommittees,
whether they sit in Washington, or
elsewhere. . . .” See 98 CoNG. REC.
1334, 1335, 82d Cong. 2d Sess., for
this ruling and 98 CoNG. Rec. 1567—
71, 82d Cong. 2d Sess., Feb. 27,

1952, for a discussion of this ruling | 17.

by Members.
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Hugh D. Scott, Jr. (Pa.), who in the
83d Congress chaired the sub-
committee of the Committee on
Rules which proposed a Code of Fair
Procedures. A Republican, Mr. Scott
was a majority member of the 83d
Congress and a minority member of
the 84th Congress. See also 101
CoNaG. Rec. 218-21, 84th Cong. 1st
Sess., Jan. 10, 1955, for Mr. Scott's
comments on these resolutions.

. The texts of these resolutions appear

at 101 Cona. Rec. 3574, 3575, 84th
Cong. 1st Sess., Mar. 23, 1955. Final
disposition was referral to the Com-
mittee on Rules. Mr. Scott also in-
serted an article from the Virginia
Law Review entitled Rules for Con-
gressional Committees: An Analysis
of House Resolution 447, which he
and Rufus King had written. This
article, which includes a compilation
of precedents, studies, statutes, and
court opinions on investigations, ap-
pears at 101 CoNG. Rec. 3575-81,
84th Cong. 1st Sess., Mar. 23, 1955.
101 CoNec. Rec. 3569, 3585, 84th
Cong. 1st Sess.
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olution 151, known as the Code of
Fair Procedures. One provision of
the Code relates to the minimum
number of members who must at-
tend an investigative hearing and
the requisite number for a
quorum at all committee meet-
ings,® and provides that, “Each
committee may fix the number of
its members to constitute a
qguorum for taking testimony and
receiving evidence, which shall be
not less than two.”

During the debate, Members
discussed the reasons for and im-
plications of this amendment.

Commenting on the effect of the
amendment, Mr. Howard W.
Smith, of Virginia, stated that
this amendment “abolishes the
custom of oneman subcommit-
tees.” (19)

Mr. Edwin E. Willis, of Lou-
isiana, stated that this amend-
ment was a response to the Su-
preme Court decision in
Christoffel v United States, 338
U.S. 84 (1949), which reversed
and remanded a conviction for
perjury because the government
had not proved that a quorum
was present at the time the alleg-
edly false testimony was given, as
required by the District of Colum-

18. See House
§735(h) (1973).
19. 101 CoNG. REec. 3569, 84th Cong. 1st

Sess.
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bia statute defining perjury as
giving false testimony under oath
before a “competent tribunal.”

Mr. Willis also observed: (20

I call to your particular attention the
following hint the Supreme Court gave
to Congress. In the course of the deci-
sion, the Court said:

It [the Congress] of course has the
power 21 to define what tribunal is
competent to exact testimony and
the conditions that establish its com-
petency to do so.

Following that broad hint, the other
body amended its rules to provide that
at an investigative hearing testimony
may be received by one member. Stat-
ed differently, the Senate rules now
provide that a single member con-
stitutes a quorum. .

But while the other body amended
its rules, we did not. Accordingly, one
of the provisions of House Resolution
151 provides as follows:

Each committee may fix the num-
ber of its members to constitute a
quorum for taking testimony and re-
ceiving evidence, which shall be not
less than two.

I repeat that it is necessary for us to
adopt a rule along this line in order to
meet the decision of the Supreme
Court in the Christoffel case. And |
submit that at an investigative hearing
a quorum should be not less than two.
Of course, even after the passage of

20. 101 Cona. Rec. 3571, 84th Cong. 1st

Sess.

21. This “power” is the constitutional
mandate, “ Each House may deter-
mine the Rules of its Proceedings

. Art. 1, 85 clause 2.
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this resolution, a particular committee
may require a greater number to con-
stitute a quorum, but under the min-
imum standards of conduct which this
resolution imposes, the quorum in no
event can be less than two.

I submit that this is a sensible rule,
as are all others embodied in the reso-
lution. | personally oppose a one-man
hearing. | think fair play requires that
not less than two members should be
present. This conforms more closely to
our notions of fair proceedings.

But there is another reason why I
think at least two members should be
present at all times for taking testi-
mony and receiving evidence. Forget
the honest and cooperative witnesses
for the moment. They never cause
trouble to anyone and, of course, all
committees bend backward to protect
them. | have in mind the usual wit-
nesses who appear before investigative
committees such as the Committee on
Un-American Activities of which | have
the honor and privilege to be a mem-
ber. These witnesses are tough. They
are resourceful. They are sharp and
smart. There is nothing they like bet-
ter than to precipitate an argument
with the presiding member. Yes, they
are cunning. They are offensive and
sometimes they are downright insult-
ing. The presiding member must be on
his toes and he is required to make
quick and delicate rulings. Two heads
are better than one in situations of
this kind.

And so | am opposed to a one-man
hearing, not only for the protection of
the witness but more importantly for
the preservation of orderly proceedings
and the dignity of the committee of
Congress.. . .

DESCHLER’'S PRECEDENTS

The debate also included an ex-
change regarding applicability of
this provision: (D

MR. [H.R.] Gross [of lowa]: Under
section 2, subsection (h) each com-
mittee may fix the number of its mem-
bers to constitute a quorum for taking
testimony and receiving evidence,
which shall be not less than two. Does
this mean in the absence of the adop-
tion of rules that every committee, or
that a standing committee such as the
Committee on the Post Office and Civil
Service could proceed with only two
members constituting a quorum?

MR. SmiITH of Virginia: Yes; | think
that any subcommittee constituted of
two members is sufficient.

MR. Gross: That is with reference to
subcommittees, then rule 11 deals with
subcommittees, is that correct?

MR. SmiITH of Virginia: To what rule
does the gentleman refer?

MR. GRross: Rule 11 section 2 (25).
Does it deal only with subcommittees?

MR. SmiTH of Virginia: It deals with
all committees. . .

MR. [EL1JAH L.] FORRESTER [of Geor-
gia]: . . . Let me show you gentlemen
how hard it is to try to make some sort
of provisions on rules of this Kkind.
Take this particular rule of the 2-man
committee. We wanted to write into
that bill, and it is the sense of those
who drew up the bill that where there
is a committee of two, they shall be
nonpartisan-one shall be a Democrat
and one shall be a Republican. If you
put that into the bill, and of course, we
would like to have the Congress ob-

1. 101 ConNne. Rec. 3570, 3573,
3582,84th Cong. 1st Sess.
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serve that, but if you put it into the
bill, suppose you are out in California
with a 2-man committee and suppose
one of the members absented himself
or suppose he was sick. Of course, you
can see that there they are out in Cali-
fornia and they are completely sty-
mied. We did not put it in the bill, but
we do think that is a rule that ought
to be observed.

MR. [KENNETH B.] KEATING [of New
York]: Mr. Speaker, will the gentleman
yield on that point?

MR. FORRESTER: | yield.

MR. KEATING: With reference to that
very provision, is it not the intention of
the framers of this resolution that this
should apply only to investigative
hearings, because, certainly, there are
many informal hearings by legislative
committees where they take evidence
with only one person sitting. It would
greatly impede the work of those com-
mittees if, in a legislative committee,
they were to require, always and with-
out exception, more than one person.

MR. FoORrRResSTER: Of course, that is
the answer to that.

MR. KEATING: Indeed, I am
fearful that the drafters of this resolu-
tion have, in one particular, imposed
precisely the kind of limitation toward
which | expressed unalterable opposi-
tion a few moments ago. That is at
lines 10 through 12, on page 1, in the
provision which allows and requires
each committee to fix a number of its
members to constitute a quorum,
which number shall not be less than 2.
This would be an unreasonable handi-
cap and would expose the workings of
our committee to exactly the vulner-
ability which was capitalized upon in
the Christoffel case to defeat an other-
wise valid conviction.
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The Senate rule on the same subject,
adopted after that case to meet the
problem, reads as follows:

Each standing committee, and
each subcommittee of any such com-
mittee, is authorized to fix a lesser
number than one-third of its entire
membership who shall constitute a
quorum thereof for the purpose of
taking sworn testimony.

You will note that in all cases, under
the Senate rule, one-third of a com-
mittee or subcommittee, including 1
member of a 3-man subcommittee,
shall be a quorum for the purpose of
taking sworn testimony, and that each
committee and subcommittee is ex-
pressly authorized to vest this author-
ity in a lesser number if it so wishes.
This rule properly protects the com-
mittee and vests rights in it without
suggesting any crippling restrictions in
the event that the committee or sub-
committee finds itself dealing with a
perjurer.

The difficulty pointed out in the
Christoffel case was that one can only
commit perjury before a competent tri-
bunal and the court held that a con-
gressional committee consisting of less
than a quorum was not such a tri-
bunal. Even the Senate’s one-third rule
might give rise to difficulties since it is
usual during protracted hearings for
individual members to enter and leave
the hearing room so long as someone is
present and presiding. So the Senate
made it possible for its committees, in
any case where perjury might be an
issue, to authorize a single member to
take the testimony and therefore to
prevent any recurrence of the
Christoffel result.

The provision in House Resolution
151 which 1 am discussing does just
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the opposite; it leaves in doubt what a
qguorum for the purpose of taking testi-
mony might be in case the committee
or subcommittee happens to overlook
the formality of prescribing one—and
it requires, arbitrarily, at all times and
in all cases, that testimony must be
taken with at least two members
present. 1 have served as chairman of
one of these investigating committees,
and | know from personal experience
how very difficult it is to keep a mul-
tiple quorum in the hearing room and
to try to reflect accurately in the
record that more than one member is
present at all times. We tried, for a
while, to have the reporter indicate on
the record something like “at this point
Mr. So and So left the hearing room,”
“at this point Mr. So and So reentered
the hearing room,” and so forth. It just
will not work. And if you did not do
something like that in a subsequent
perjury case long after the facts, the
actual physical presence of at least two
members would be open to challenge
and a necessary subject of proof in
court.

The momentary furor stirred up last
year over the subject of so-called one-
man committees never impressed me
very much. If any abuses were actually
attributable to this situation, they
were the fault not so much of the one
man who ran the hearings, but of the
others who, for one reason or another,
were not present. In at least 99 out of
100 cases where testimony is to be
taken from friendly and cooperative
witnesses, it would be a terrible bur-
den and disadvantage to require more
than one member attend to build a
record of the same; in the 100th case,
requiring the presence of two members
would not make a great deal of dif-
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ference anyway. | am strongly opposed
to this provision, and, if afforded the
opportunity | shall propose an amend-
ment to delete it and offer a substitute.
In the alternative, if it is the sense
of a majority that some protection
should be accorded witnesses who are
threatened with abuse at the hands of
a single member conducting a hearing
to take sworn testimony, | would favor
the approach recommended by Mr.
Scott's subcommittee last year, name-
ly, that such testimony could be taken
in all cases by a single member unless
the witness himself demanded to be
heard by two or more members. Since
the whole thing is only for the witness’
protection, it makes good sense to let
him make the demand if he wishes,
and to regard it as waived otherwise.

Announcement of Subject of In-
vestigation

§ 13.4 The House amended the
rules to provide that, “The
chairman at an investigative
hearing shall announce in an
opening statement the sub-
ject of the investigation.”

On Mar. 23, 1955,@ the House
by voice vote approved House Res-
olution 151, known as the Code of
Fair Procedures, one provision of
which requires a chairman to an-
nounce the subject of an investiga-
tion.®

2. 101 Conc. Rec. 3569, 3585, 84th
Cong. 1st Sess.

3. See House Rules and Manual § 735(i)
1973).
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During the debate questions
about the effect of this amend-
ment were raised: ¥

MR. [GEORGE] MEADER [of Michi-
gan]: May I call the gentleman’s atten-
tion to the first provision on page 2 re-
lating to the statement by the chair-
man of the subject matter of the inves-
tigation. |1 would like to ask the gen-
tleman three questions with respect to
that provision: Does this deprive the
committee of the power to determine
the scope of its inquiry by requiring
the chairman to state the subject of
the investigation?

MR. [HowaArD W.] SmiTH of Virginia:
Not at all, no. All that requires is that
a general statement shall be made of
what a particular hearing is all about.

MR. MEeADER: Second, under court
decisions questions in a committee
hearing must be pertinent to the in-
quiry. Would questions not relevant
under the statement as made by the
chairman but relevant under the com-
mittee’s investigative jurisdiction have
to be answered, or could the witness
refuse to answer with impunity?

MR. SmITH of Virginia: No. The rel-
evancy is determined by the resolution
creating the special committee or the
provision of the rules defining the ju-
risdiction of the standing committee.

MR. MEaADER: A third question is,
May the statement of the subject mat-
ter required to be made by the chair-
man be in broad terms or must it be
detailed?

MR. SmiTH of Virginia: Merely in
broad terms, just a general statement
of the subject matter of the inquiry.

4, 101 ConG. Rec. 3569, 3572, 84th
Cong. 1st Sess.
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MR. [CLARENCE J.] BRownN of Ohio:

. . Then it goes further. Remember
this deals almost primarily with inves-
tigative committees and the conduct of
investigations by such committees. It
says that the chairman of the com-
mittee at the beginning of an inves-
tigation shall announce in general
terms in an open statement what the
subject of the investigation is; in other
words, you are looking into the stock
market or you are looking into con-
sumer prices or into the necessity for
school construction or whatever it may
be. It does not mean that you have to
pinpoint every single question that you
are going to ask, by any means. . . .

Criticism was made of the word-

ing.®

MR. [KENNETH B.] KEATING [of New
York]: In subdivision (i) at the top of
page 2, where it says:

The chairman at an investigative
hearing shall announce in an open-

ing statement the subject of the in-
vestigation.

My understanding is that the resolu-
tion authorizing any investigation cov-
ers the general subject, and it is the
intention of that section to mean he
shall announce the subject of the par-
ticular hearing which is then about to
take place. If that is the under-
standing, | would think the substi-
tution of the word “hearing” for “inves-
tigation” would be helpful.

MR. SmiITH of Virginia: | think they
mean the same thing. | believe you are
correct in the statement you have
made.

5. 101 Cone. Rec. 3570, 3582, 84th

Cong. 1st Sess.
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MR. KEATING: . . . On page 2, at line
3, the drafters of House Resolution 151
have seemingly chosen the wrong
word. It is not important for the chair-
man to advise those present of the sub-
ject to which an investigation is being
addressed. That is the subject specified
in the committee’s authorizing resolu-
tion and is known to everybody from
the very outset. What is frequently
helpful, and might well be required, is
a statement of the subject matter of
the particular hearing which is about
to be commenced. A statement of the
latter will advise the witness and his
counsel of the specific grounds which
the committee proposes to explore, and
thus avoid surprise or misunder-
standing with respect to the lines of
guestioning to which the witness is
likely to be subjected.

Punishment of Breaches of
Order

§13.5 The House amended its
rules to provide that, “The
chairman may punish
breaches of order and deco-
rum, and of professional eth-
ics on the part of counsel, by
censure and exclusion from
the hearings; and the com-
mittee may cite the offender
to the House for contempt.”

On Mar. 23, 1955,(6) the House
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which relates to the chairman’s
authority to punish breaches of
order and decorum.(®

During the debate on the reso-
lution, the effect of this provision
was discussed: (®

MR. [CLARENCE J.] BRowN of Ohio:

. . Then it spells out into law again
what | believe the chairman of the
committee already has, the power to
punish breaches of order and decorum
and of professional ethics on the part
of counsel, by censure and exclusion
from the hearings.

That legalizes, and it does away with
any doubt as to the right of a chair-
man, in a case like that of Henry
Grunewald, which was mentioned a
moment ago, to say, “ You are violating
the rules of this committee, you are
out.” And he will tell the witness to get
another lawyer. And the committee
may cite such an offender to the House
for contempt. If a lawyer simply does
not obey the orders of the chairman, if
he creates a disturbance, if he refuses
to leave, and the situation becomes se-
rious such that the committee wants to
recommend that he be cited by the
House for contempt, then that may be
done and it is up to the House to take
action as it sees fit.

Parliamentarian’s Note: Thus
the right of witnesses at inves-
tigative hearings to be accom-
panied by their own counsel for

by voice vote approved House Res- | advice concerning their constitu-
olution 151, known as the Code of

Fair Procedures, one provision of | 7. See House Rules and Manual § 735(l)

- (1973).
6. 101 Conc. Rec. 3569, 3585, 84th 8. 101 CoNa. REc. 3572, 84th Cong. 1st
Cong. 1st Sess. Sess.
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tional rights is conditioned upon
that counsel’s behavior being con-
sistent with professional ethical
standards, and a witness must se-
lect another counsel if counsel is
barred from committee hearings
by unethical behavior.

Subpenas

§ 13.6 The House amended the
rules to provide that, “Ex-
cept as provided in para-
graph (m), the chairman
shall receive and the com-
mittee shall dispose of re-
quests to subpena additional
witnesses.”

On Mar. 23, 1955, the House
by voice vote approved House Res-
olution 151, known as the Code of
Fair Procedures, one provision of
which relates to receiving and dis-
posing of requests to subpena ad-
ditional witnesses.(19

During the debate, the effect
and wording of this provision were
discussed: (11)

MR. [KENNETH B.] KEATING [of New
York]: In subsection (m), it provides
that if the committee determines that
evidence or testimony at an investiga-
tive hearing may tend to defame, de-

9. 101 Conec. REec. 3569, 3585, 84th
Cong. 1st Sess.

10. See House
§735(n) (1973.)

11. 101 CoNG. REc.
Cong.1st Sess.
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grade, or incriminate any person, the
committee shall receive and dispose of
requests from such person to subpena
additional witnesses.(12)

In the next section, it provides that
except as above provided, the chairman
shall receive and the committee shall
dispose of requests to subpena addi-
tional witnesses. There is a difference
in the language used there. Could the
gentleman point out the significance of
that or the reason why the different
language is used?

MR. [HowarD W.] SmMITH of Virginia:
It is a very slight difference. You will
find that the clause you refer to (3),
comes under subsection (m). That is
one of the things that apply under sub-
section (m) where a person is defamed.
Subsection (n) is one that does not per-
tain to that particular section relative
to defamation.

MR. KEATING: | realize that is the
language of the resolution, but I won-
der why the requests for the issuance
of subpenas are differently dealt with.
It seems to me that the same consider-
ations should apply in each instance.

MR. SmiTH of Virginia: 1 do think
they are substantially the same. . . .

MR. [CLARENCE J.] BrRowN of Ohio:

. . Then there is a general provision,
not just when some person makes a de-
famatory statement, but generally and
in regard to other matters, the chair-
man shall receive requests for sub-
penaing additional witnesses.

Committee Rules

§ 13.7 The House amended its
rules to provide that, “A copy

12. See §15.1, infra, for a discussion of

subsection (m), relating to the effect
of derogatory evidence.
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of the committee rules, if
any, and paragraph 25 of
Rule X1 of the House of Rep-
resentatives shall be made
available to the witness.”

On Mar. 23, 1955,13 the House
by voice vote approved House Res-
olution 151, known as the Code of
Fair Procedures, one provision of
which relates to a witness’ access
to a copy of committee rules.(14)

During the debate this provision
was discussed: (15

MR. [CLARENCE J.] BrRowN of Ohio:

. It also provides that a witness

who is called before that committee, ei-

ther by subpena or who comes volun-

tarily, is entitled to receive a copy of

the committee rules, if he so desires.
Certainly that is a fair provision.

Transcripts

§ 13.8 The House amended its
rules to provide that, “Upon
payment of the cost thereof,
a witness may obtain a tran-
script copy of the testimony

13. 101 Conec. REec. 3569, 3585, 84th
Cong. 1st Sess.

14. See House Rules and Manual § 735(j)
(1973). On Jan. 22,1971, the lan-
guage of this rule was slightly modi-
fied to, “A copy of the committee
rules and this clause shall be made
available to each witness.” See H.
Res. 5, adopted at 117 ConNG. REc.
144, 92d Cong. 1st Sess.

15. 101 CoNa. REec. 3572, 84th Cong. 1st
Sess.
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given at a public session, or,
if given at an executive ses-
sion, when authorized by the
committee.”

On Mar. 23, 1955,18 the House
by voice vote approved House Res-
olution 151, known as the Code of
Fair Procedures, one provision of
which relates to a witness’ access
to a transcript.(1?)

During the debate on the meas-
ure, this provision was dis-
cussed: (18)

MR. [CLARENCE J.] BrRowN of Ohio:

. Finally, the witness is given the

right, upon payment of the cost there-

of, to obtain a transcript copy of his

testimony given at a public session or,

if given at an executive session, when
authorized by the committee.

In other words, if he wants to know
what he said, if he is being cited for
contempt, he may get a copy of the
transcript so that he may be prepared
if he has to go to court.

Release of Secret Information

§ 13.9 The House amended the
rules to provide that, “No
evidence or testimony taken
in executive session may be

16. 101 Conc. Rec. 3569, 3585, 84th
Cong. 1st Sess.

17. See House Rules and Manual §735(q)
(1973).

18. 101 ConNG. REc. 3572, 84th Cong. 1st
Sess.
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released or used in public
sessions without the consent
of the committee.”

On Mar. 23, 1955,19 the House
by voice vote approved House Res-
olution 151, known as the Code of
Fair Procedures, one provision of
which relates to use of evidence or
testimony received in executive
session.(20)

During the debate on the meas-
ure, this amendment was dis-
cussed @

MR. [CLARENCE J.] BRowN of Ohio:

. It also provides that no evidence

or testimony taken in executive session

may be released or used in public ses-

sions without the consent of the com-

mittee. That means, of course, a major-
ity of the committee.?

Submission of Written State-
ments

§ 13.10 The House amended its
rules to provide that, “In the
discretion of the committee,
witnesses may submit brief
and pertinent sworn state-
ments in writing for inclu-

19. 101 ConNG. Rec. 3569, 3585, 84th
Cong. 1st Sess.
20. See House
§735(0) (1973).
1. 101 ConG. REc. 3572, 84th Cong. 1st
Sess.
2. See 813.2, supra, for criticisms of
this and other provisions of the Code
of Fair Procedures.
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sion in the record. The com-

mittee is the sole judge of the

pertinency of testimony and
evidence adduced at its hear-
ing.”

On Mar. 23, 1955, the House
by voice vote approved House Res-
olution 151, known as the Code of
Fair Procedures, one provision of
which relates to a witness’ oppor-
tunity to submit sworn state-
ments.®

During the debate, this provi-
sion was discussed: (4

MR. [CLARENCE J.] Brown of Ohio:

. . It also provides that in the discre-
tion of the committee witnesses may
submit brief and pertinent sworn
statements in writing for inclusion in
the record. Members of the House
know how much time that can save.

The committee is the sole judge of
the pertinency of the testimony and
evidence adduced at its hearing.

I think they have that right now.

Media Coverage

§ 13.11 The House amended its
rules to provide that, “No
witness served with a sub-
pena by the committee shall
be required against his will
to be photographed at any

3. 101 Conec. REec. 3569, 3585, 84th
Cong. 1st Sess.

4, See House
§735(p) (1973).

5. 101 ConNa. REec. 3572, 84th Cong. 1st
Sess.
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2383



Ch. 15 813

hearing or to give evidence
or testimony while the
broadcasting of that hearing,
by radio or television, is
being conducted. At the re-
quest of each witness who
does not wish to be subjected
to radio, television, or still
photography coverage, all
lenses shall be covered and
all microphones used for cov-
erage turned off. This para-
graph is supplementary to
paragraph (m) of clause 27 of
this rule, relating to the pro-
tection of the rights of wit-
nesses.”

On Jan. 22, 1971, the House
approved House Resolution 5,
which adopted applicable provi-
sions of the Legislative Reorga-
nization Act of 1970, including a
rule® which requires any com-
mittee that permits media cov-
erage of public hearings to adopt
rules allowing witnesses not to be
exposed to television or still cam-
eras or microphones.

Responsibility to Protect
Rights
§13.12 The witness is pri-

marily responsible for pro-

6. 117 CoNaG. REec. 144, 92d Cong. 1st
Sess.

7. 84 Stat. 1140, Pub. L. No. 91-510,
Oct. 26, 1970.

8. See House
§739(b) (1973).
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tecting his rights and invok-
ing procedural safeguards
guaranteed under the rules
of the House, notwith-
standing the fact that he may
be accompanied by counsel
to advise him of his rights.

On Oct. 18, 1966, during con-
sideration of a privileged report,
House Report No. 2305, relating
to the refusal of Yolanda Hall to
testify before the House Com-
mittee on Un-American Activi-
ties, (10 Speaker John W. McCor-
mack, of Massachusetts, re-
sponded to a parliamentary in-
quiry regarding the responsibility
of a witness to protect his rights.

MR. [SIDNEY R.] YATEs [of Illinois]:
Mr. Speaker, a parliamentary inquiry.

THE SPEAKER: The gentleman will
state his parliamentary inquiry.

MR. YATEs: Mr. Speaker, is it in
order for me to request the Chair for
an explanation of a part of the Chair's
ruling; namely, that part which is di-
rected to the representation before a
committee of a witness by a lawyer?

In his ruling the Chair has indicated
that counsel does not, as a matter of
right, have the right to present argu-
ment, make motion, or make demands
on the committee.

Does this mean, Mr. Speaker, that if
an objection is to be voiced to an action

9. 112 Cone. Rec. 27495, 89th Cong.
2d Sess.

10. See §15.6, infra, for the point of
order and debate regarding this re-
port.
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by the committee, that the objection
must be made by the witness or the re-
spondent himself, rather than by the
counsel of the witness?

THE SPEAKER: It is incumbent upon
the witness to protect himself, after
consulting counsel, if he desires to con-
sult counsel. But it is the duty of the
witness to do so.

814. —Right to Counsel

A witness’ right to counsel 1 at
an investigative hearing (2 is cir-
cumscribed by rules of the
House,(@® rules of committees,
precedents,(24 and court decisions.
Rules of the House establish a
minimum level of participation by

11. See, for example, 3 Hinds Prece-
dents 881696, 1741, 1771, 1788,
1837, 1846; 6 Cannon’s Precedents
§400. 6 Cannon's Precedents §336,
for earlier precedents. For collateral
sources, see Rauh, Joseph L., Jr.,
Representation before Congressional
Committee Hearings, 50 J. of Crim.
Law, Criminology, and Police Science
219 (1959), and Rauh and Pollitt,
Right to and Nature of Representa-
tion before Congressional Commit-
tees, 45 Minn. L. Rev. 853 (1961).

12. This section deals only with inves-
tigative hearings on designated sub-
ject matters; it does not include in-
vestigations relating to impeachment
(see Ch. 14, supra), election contests
(see Ch. 9, supra), or conduct of
Members (see Ch. 12, supra).

13. See §814.1 and 14.2, infra.

14. See §814.3 to 14.5, infra.
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counsel; committees either in
their rules or in response to re-
gquests made at a hearing, may
permit a counsel to do more than
advise the witness about constitu-
tional rights.

The Supreme Court implicitly
approved a rule of the Committee
on Un-American Activities which
permitted counsel to accompany a
witness for the purpose of advis-
ing him of his constitutional
rights when it observed, “[Counsel
for the witness] would not have
been justified in continuing [seek-
ing to read certain telegrams into
the record], since Committee rules
permit counsel only to advise a
witness, not to engage in oral ar-
gument with the committee. Rule
VIl (b).”(19)

In General

814.1 The House amended its
rules to provide that, “Wit-
nesses at investigative hear-
ings may be accompanied by
their own counsel for the
purpose of advising them of
their constitutional rights.”

On Mar. 23, 1955,(18) the House
by voice vote approved House Res-

15. Yellin v United States, 374 U.S. 109,
112, 113 (1963).

16. 101 Conc REc. 3569, 3585, 84th
Cong. 1st Sess.

2385



