LEGISLATION ON APPROPRIATION BILLS

MR. STEED: That
Chairman.

THE CHAIRMAN: The gentleman con-
cedes the point of order.
The point of order is sustained.

is correct, Mr.

§22. In General; Burden of
Proof

The sections that follow discuss
application of the rule prohibiting
provisions “changing existing law”
in general appropriation bills. The
rule itself, and the broad quali-
fications on its use, are discussed
in detail at the beginning of this
chapter.(20)

By way of contrast, some rul-
ings which belong under part F of
this chapter, “Permissible Limita-
tions on Use of Funds,” are car-
ried in parts C, D, and E, which
discuss provisions “changing exist-
ing law,” to permit the reader to
better understand the subtle dis-
tinctions between these two lines
of precedent.

As noted in prior sections of this
chapter, clause 2 of Rule XXI pro-

10. See §1, supra.

See supplements to this edition as
they appear for discussion of recently
adopted rules, including the require-
ment that the Committee on Appro-
priations include, in its reports on
general appropriation bills, a state-
ment describing the effect of any
provision changing the application of
existing law.
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scribes both (1) appropriations not
authorized by law, and (2) provi-
sions changing existing law. Some
rulings interrelate these two sepa-
rate proscriptions more than is
technically necessary, and this
chapter is intended, in part, to
place the proper emphasis on the
most appropriate portion of Rule
XXI clause 2 relied upon by the
Chair in its ruling.

Availability of Appropriation
Contingent on Further Legis-
lative Action

§22.1 Language in an appro-
priation bill changing exist-
ing law by imposing a new
committee approval require-
ment for the availability of
funds is legislation and not
in order.

On June 29, 1959,31) during
consideration in the Committee of
the Whole of a supplemental ap-
propriation bill (H.R. 7978), a
point of order was raised against
the following provision:

The Clerk read as follows:

For contractual research, develop-
ment, operations, technical services,
repairs, alterations, and minor con-
struction, and for supplies, mate-
rials, and equipment necessary for
the conduct and support of aero-

11. 105 ConG. Rec. 12125, 86th Cong.
1st Sess.
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nautical and space research and de-
velopment activities of the National
Aeronautics and Space Administra-
tion, including not to exceed $5,000
for representation allowances over-
seas and official entertainment ex-
penses, to be expended upon the ap-
proval or authority of the Adminis-
trator; not to exceed $500 for news-
papers and periodicals; and purchase
of thirty-two passenger motor vehi-
cles, of which nineteen shall be for
replacement only; $300,000,000, to
remain available until expended:
Provided, That this appropriation
shall also be available for other
items of a capital nature only after
such items in excess of $250,000
shall first receive the approval in
writing of the Committee on Science
and Astronautics of the House of
Representatives and the Committee
on Aeronautical and Space Sciences
of the Senate: Provided further, That

Extending

DESCHLER’'S PRECEDENTS

THE CHAIRMAN: The gentleman from
Texas concedes the point of order, and
the Chair sustains the point of order.

Availability of
Funds Beyond That Specified
in Existing Law

§22.2 Language in an appro-

priation bill making an ap-
propriation for a census of
agriculture available beyond
the time for which it was
originally authorized was
held to be legislation on an
appropriation bill and not in
order.

On Dec. 7, 1944,13) the Com-

no part of this appropriation shall be
available for payment of salaries of
National Aeronautics and Space Ad-
ministration personnel.

MR. [JoHN] TaBer [of New York]:
Mr. Chairman, a point of order.
THE CHAIRMAN: 12 The gentleman

mittee of the Whole was consid-
ering H.R. 5587, a supplemental
appropriation. A point of order
was raised against a paragraph of
the bill providing for a census of
agriculture:

will state it.

MR. TABER: | make the point of order
against the language on page 4, lines
16 to 22, inclusive, beginning with the
word, “Provided” and ending with the
word “Senate” on the ground that it is
legislation on an appropriation bill and
requires additional duties.

THE CHAIRMAN: Does the gentleman
from Texas [MR. THomAs] desire to be
heard on the point of order?

MR. [ALBERT] Thomas: Mr. Chair-
man, unquestionably the point of order
is good. We were merely trying to
straighten out some language in that
Act, and | send an amendment to the
Clerk’s desk.

Census of agriculture: For an addi-
tional amount for census of agri-
culture, including the objects specified
under this head in the Department of
Commerce Appropriation Act, 1945,
$5,500,000, to remain available until
December 31, 1946.

MR. [FRaNk B.] Keere [of Wis-
consin]: Mr. Chairman, | make the
point of order against the paragraph
and call attention to the language on
page 23, line 3, “$5,500,000 to remain
available until December 31, 1946,” as
not being authorized by law and being
legislation on an appropriation bill.

13. 90 ConG. REc. 8995, 8996, 78th
Cong. 2d Sess.

12. Paul J. Kilday (Tex.).
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THE CHAIRMAN: (14 does the gen-
tleman from Pennsylvania desire to be
heard on the point of order?

MR. [J. BUELL] SNYDER [of Pennsyl-
vania]: The title of the bill provides for
just what the gentleman states. This
work is under way, and this is just an
additional amount to carry on.

THE CHAIRMAN: Does the gentleman
from Pennsylvania hold that this
amount is authorized?.

MR. SNYDER: | do, Mr. Chairman.

THE CHAIRMAN: Will the gentleman
cite the authorization?.

MR. SNYDER: The authorization is
the Agricultural Appropriation Act for
the current fiscal year.

THE CHAIRMAN: Does the gentleman
from Wisconsin further contend that
the amount is not authorized?.

MR. Keere: | contend, Mr. Chair-
man, that the provision making the
amount available until December 31,
1946, makes it objectionable, as it car-
ries it beyond any authorization.

THE CHAIRMAN: Does the gentleman
from Pennsylvania wish to be heard
further on the point of order?.

MR. SNYDER: Nothing further, Mr.
Chairman.

THE CHAIRMAN: The Chair sustains
the point of order.

Amending Dates in Authoriza-
tion Law

§22.3 To a paragraph of an ap-
propriation bill making ap-
propriations for the United
Nations Relief and Rehabili-
tation Administration, an

14. Herbert C. Bonner (N.C.).

amendment seeking to ex-
tend the dates named in the
proviso clause of the first
paragraph of the UNRRA Act
for 90 days was held to be
legislation on an appropria-
tion bill and not in order.

On June 27, 1946,35 during
consideration in the Committee of
the Whole of a deficiency appro-
priation bill (H.R. 6885), a point of
order was raised against the fol-
lowing amendment:

MR. [EMMET] O'NEAL [of Kentucky]:
Mr. Chairman, | offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. O'Neal:
On page 4, line 14, after “1947", in-
sert “Provided, That the dates
named in the proviso clause of the
first paragraph of the United Na-
tions Relief and Rehabilitation Ad-
ministration Participation Act, 1946,
are each hereby extended for 90
days.”

MR. [JoHN] TaBer [of New York]:
Mr. Chairman, | make a point of order
against the amendment on the ground
that it is legislation on an appropria-
tion bill not authorized by existing law.

MR. O'NEAL: Mr. Chairman, | should
like to be heard on the point of order.

The gentleman makes the point of
order that it is legislation on an appro-
priation bill. The amendment offered
applies directly to the legislation re-
ferred to in the same paragraph, the
Rehabilitation Administration Partici-
pation Act, 1946. The provisions of

15. 92 ConG. REec. 7758, 79th Cong. 2d
Sess.
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that act are referred to in this para-
graph, and the amendment affects one
of the parts of the Participation Act. It
seems clear to me, since it touches on
the very matter referred to in the
paragraph, that it is certainly not leg-
islation which is not in conformity with
the rest of the paragraph.

MR. TABER: The law now provides a
period within which certain things may
be done. This changes the law so as to
make that period 90 days longer.
There is nothing in the bill at the
present time to which this amendment
is germane.

THE CHAIRMAN: (18 The Chair is
ready to rule. In the opinion of the
Chair, the amendment is clearly legis-
lation on an appropriation bill. The
point of order is sustained.

Conferring Discretion

§22.4 An amendment to an ap-
propriation bill, providing
that no appropriations in the
bill be available for contracts
for procurements from pri-
vate contractors except
where a federal official de-
termines to the contrary was
held to confer new discre-
tionary authority and to be
legislation.

On Apr. 13, 1949,@7 during con-
sideration in the Committee of the
Whole of the military establish-
ment appropriation bill (H.R.

16. Harold D. Cooley (N.C.).
17. 95 ConNG. REc. 4534, 4535, 81ist
Cong. 1st Sess.
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4146), a point of order was raised
against an amendment containing
the following provision:

MR. [JOHN E.] FoGgaRTY [of Rhode Is-
land]: Mr. Chairman, | offer an amend-
ment.

The Clerk read as follows:

Page 90, following line 21, insert a
new section, as follows:

“Sec. 629. No part of the appro-
priations made in this act shall be
available . . . and no moneys herein
appropriated for the Naval Estab-
lishment or made available therefor
shall be used or expended under con-
tracts hereafter made for the repair,
purchase, or acquirement, by or from
any private contractor, of any naval
vessel, machinery, article, or articles
that at the time of the proposed re-
pair, purchase, or acquirement can
be repaired, manufactured, or pro-
duced in each or any of the Govern-
ment naval shipyards or arsenals of
the United States, when time and fa-
cilities permit, and when, in the
judgment of the Secretary, such re-
pair, purchase, acquirement, or pro-
duction would not involve an appre-
ciable increase in cost to the Govern-
ment, except when the repair, pur-
chase, or acquirement, by or from
any private contractor, would, in the
opinion of the Secretary, be advan-
tageous to the national defense.”

MR. [GEORGE H.] MaHON [of Texas]:
Mr. Chairman, | make the point of
order against the amendment that it is
legislation on an appropriation bill.

MR. [FrRANCIS H.] Case of South Da-
kota: Mr. Chairman, the proposed
amendment clearly imposes additional
duties.

THE CHAIRMAN: (18 Does the gen-
tleman from Rhode Island desire to be
heard on the point of order?

18. Eugene J. Keogh (N.Y.).
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MR. FoGgaRTY: Mr. Chairman, in of-
fering this amendment today | am not
attempting to offer something that has
not been in previous appropriation
bills. The exact language of the amend-
ment | am offering has appeared in ap-
propriation bills for the military and
the naval establishments for the past
25 or 30 years. Without any hearings
on this particular section of the bill it
was stricken out by the subcommittee
handling the bill before use this after-
noon. The House has acted upon this
very same amendment in the past, and
it was considered germane. In a con-
ference between the House and the
Senate a year ago this provision was
agreed on. | think the amendment is in
order at the present time.

THE CHAIRMAN: The Chair is ready
to rule.

The gentleman from Rhode Island of-
fers an amendment against which a
point of order is made on the ground
that it is legislation on an appropria-
tion bill. While it would seem to be a
limitation of appropriation, the Chair
calls the attention of the Committee to
the fact that the amendment does con-
fer discretionary authority upon the
Secretary. It is the opinion of the
Chair that to that extent the amend-
ment is legislation on an appropriation
bill. Therefore, the Chair sustains the
point of order.

Incorporation of Legislative
Language by Reference

§22.5 The incorporation by
reference of a legislative pro-
vision in a former appropria-
tion act is not in order in a
general appropriation bill:

language in the D.C. appro-
priation bill providing that
employment on playgrounds
shall be distributed in ac-
cordance with corresponding
employment provided for in
the D.C. appropriation act
for a former fiscal year was
held to be legislation.

On Apr. 2, 1937,19 during con-
sideration in the Committee of the
Whole of the District of Columbia
appropriation bill, a point of order
was raised against the first clause
in the proviso in the following
paragraph:

CoMMUNITY CENTER DEPARTMENT

For personal services of the director,
general secretaries, and community
secretaries in accordance with the act
approved June 4, 1924 (43 Stat., pp.
369, 370); clerks and part-time employ-
ees, including janitors on account of
meetings of parent-teacher associations
and other activities; for personal serv-
ices for public playgrounds adjacent to
and in the vicinity of school buildings:
Provided, That employments on such
playgrounds, except directors who shall
be employed for 12 months, shall be
distributed as to duration in accord-
ance with corresponding employments
provided for in the District of Colum-
bia Appropriation Act for the fiscal
year 1924; for keeping open public-
school playgrounds, including play-
grounds operated during the summer
months and daily after school hours;

19. 81 Cona. Rec. 3107, 75th Cong. 1st
Sess.
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for general maintenance, repairs, im-
provements, equipment, supplies, light-
ing fixtures, and other incidental and
contingent expenses, including labor;
and including $10,000 for health and
physical education teachers to super-
vise play in schools of the central area
bounded by North Capitol Street on
the east, Florida Avenue on the north,
the Mall on the south, and Twelfth
Street on the west, $216,565.

MR. [JAck] NicHoLs [of Oklahomal]:
Mr. Chairman, | make a point of order
against the paragraph beginning in
line 23, on page 26, down to and inclu-
sive of line 18, on page 27, for the rea-
son that it changes existing law and is,
therefore, legislation on an appropria-
tion bill.

THE CHAIRMAN: 29 Does the gen-
tleman from Mississippi desire to be
heard on the point of order?

MR. [Ross A.] CorLins [of Mis-
sissippi]: | do not, Mr. Chairman, ex-
cept to say that the only provision of
the paragraph subject to the point of
order is the proviso.

THE CHAIRMAN: Does the gentleman
from Oklahoma make the point of
order against the entire paragraph?

MR. NicHoLs: Mr. Chairman, | mod-
ify my point of order and direct it to
that portion of the paragraph begin-
ning in line 4, page 27, which is the
proviso.

THE CHAIRMAN: The Chair is pre-
pared to rule. . . .

The proviso on page 27, beginning at
line 4 and continuing through the fig-
ures “1924” in line 9, is the language
against which the point of order is
made. The appropriation act of 1924

20. Jere Cooper (Tenn.).
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was law for that year and did not be-
come permanent law. This provision
would incorporate into this bill the leg-
islative provision of the act of 1924,
and is therefore legislation on an ap-
propriation bill.

The Chair sustains the point of
order.

8§22.6 A provision making re-
strictions and conditions im-
posed on similar programs in
other appropriation acts ap-
plicable to the funds being
appropriated in the bill
under consideration was con-
ceded to be legislation and
was ruled out as in violation
of Rule XXI clause 2.

On May 15, 1957, during con-
sideration in the Committee of the
Whole of the Agriculture Depart-
ment appropriation bill (H.R.
7441), the following point of order
was raised:

MR. [JoHN J.] RooNEY [of New
York]: Mr. Chairman, |1 make a point
of order with regard to the language
beginning with the words “Provided
further,” on line 8, at page 10, down to
and including the word “Service” on
line 14, the language being as follows:

Provided further, That provisions
of the act of August 1, 1956 (70 Stat.
890-892), and provisions of a similar
nature in appropriation acts of the
Department of State for the current
and subsequent fiscal years which
facilitate the work of the Foreign

1. 103 CoNG. REc. 7012, 85th Cong. 1st
Sess.
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Service shall be applicable to funds
available to the Foreign Agricultural
Service.

I make the point of order, Mr. Chair-
man, on the ground that this language
is legislation on an appropriation bill.

MR. [Jamie L.] WHITTEN [of Mis-
sissippi]: Mr. Chairman, may | be
heard?

THE CHAIRMAN: @ The Chair recog-
nizes the gentleman from Mississippi
[Mr. Whitten].

MR. WHITTEN: Mr. Chairman, the
committee concedes the point of order.

THE CHAIRMAN: The gentleman from
Mississippi concedes the point of order.
The point of order is sustained.

House Resolution Made Perma-
nent Law

§22.7 Language in a general
appropriation bill pre-
scribing that the provisions
of a House-passed resolution
“shall be the permanent law
with respect thereto” was
conceded to be legislation in
violation of Rule XXI clause 2
and was ruled out on a point
of order.

On June 4, 1971,® during con-
sideration in the Committee of the
Whole of the legislative branch
appropriation bill (H.R. 8825), a

2. Paul J. Kilday (Tex.).

3. 117 Cona. REc. 18040, 92d Cong. 1st
Sess.

point of order was raised against
the following provision:

PosSTAGE STAMP ALLOWANCES

Postage stamp allowances for the
second session of the Ninety-second
Congress, as follows: Clerk, $1,120;
Sergeant at Arms, $840; Doorkeeper,
$700; Postmaster, $560; each Member,
the Speaker, the majority and minority
leaders, the majority and minority
whips, and each standing committee,
as authorized by law; $321,090: Pro-
vided, That the provisions of House
Resolution 420, Ninety-second Con-
gress, shall be the permanent law with
respect thereto.

MR. [H. R.] Gross [of lowa]: Mr.
Chairman, I make a point of order
against the language to be found on
page 7, line 7, which states as follows:

Provided, That the provisions of
House Resolution 420, Ninety-second
Congress shall be the permanent law
with respect thereto.

I make a point of order against that
language on the ground that it is legis-
lation on an appropriation bill.

THE CHAIRMAN: ¥ The Chair will in-
quire of the gentleman from Alabama
if he wishes to be heard on the point of
order.

MR. [GEORGE W.] ANDREws of Ala-
bama: Again we were following the in-
tent of the House and a custom which
is established.

THE CHAIRMAN: Does the gentleman
concede the point of order?

MR. ANDREWS of Alabama: We do.

THE CHAIRMAN: The point of order
against the proviso is sustained, and
the Clerk will read.

4, John M. Murphy (N.Y.).
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Reference to Legislative Provi-
sion Elsewhere in Bill

§22.8 To a bill appropriating
emergency funds for the
President, an amendment to
make the provisions of an-
other section of the bill
[which contained legislation
subject to a point of order]
applicable to the appropria-
tion was held to be legisla-
tion.

On May 25, 1959,® during con-
sideration in the Committee of the
Whole of the general government
matters appropriation bill (H.R.
7176), a point of order was raised
against an amendment to the fol-
lowing section:

EMERGENCY FUND FOR THE PRESIDENT,
NATIONAL DEFENSE

For expenses necessary to enable the
President, through such officers or
agencies of the Government as he may
designate, and without regard to such
provisions of law regarding the expend-
iture of Government funds or the com-
pensation and employment of persons
in the Government service as he may
specify, to provide in his discretion for
emergencies affecting the national in-
terest, security, or defense which may
arise at home or abroad during the
current fiscal year, $1,000,000: Pro-
vided, That no part of this appropria-
tion shall be available for allocation to

5. 105 ConeG. Rec. 9006, 9007, 9011,
86th Cong. 1st Sess.
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finance a function or project for which
function or project a budget estimate of
appropriation was transmitted pursu-
ant to law during the Eighty-sixth
Congress, and such appropriation de-
nied after consideration thereof by the
Senate or House of Representatives or
by the Committee on Appropriations of
either body. . . .

MR. [PorTER] HarDY [Jr., of Vir-
ginia]: Mr. Chairman, | offer an
amendment.

The Clerk read as follows:

Amendment offered by Mr. Hardy:
On page 5, line 6, strike the period,
insert a colon and the following:
“Provided further, That section 209
of this Act shall be fully applicable to
this appropriation.”. . .

[Note: Section 209 of the bill pro-
vided: “No part of any appropriation
contained in this Act, or of the funds
available for expenditure by any indi-
vidual, corporation, or agency included
in this Act, shall be used for publicity
or propaganda purposes designed to
support or defeat legislation pending
before Congress.”]

MR. [Ivor D.] FENTON [of Pennsyl-
vania]: Mr. Chairman, | make a point
of order against the amendment.

THE CHAIRMAN: ® Does the gen-
tleman desire to be heard on the point
of order?

MR. FENTON: | do, Mr. Chairman. It
is legislation on an appropriation bill.

THE CHAIRMAN: Does the gentleman
from Virginia desire to be heard on the
point of order?

MR. HARDY: Yes, Mr. Chairman. | do
not know how it can be said that this

6. Carl Albert (Okla.).
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is legislation on an appropriation bill
when it refers to a section of the bill
itself.

THE CHAIRMAN: The Chair will ad-
vise the gentleman that that section
may have legislation in it and the fact
that the amendment refers to a section
of the bill is not an answer to the point
of order.

MR. HArDY: That may be true, Mr.
Chairman, but I would certainly have
to express the feeling to ask how is it
improper anywhere in a piece of legis-
lation to say that a section of the legis-
lation is applicable to the rest of it.

THE CHAIRMAN: Under the rules of
the House, any language in an appro-
priation bill or any amendment to an
appropriation bill which contains legis-
lation is subject to a point of order.
Therefore, the point of order is sus-
tained.

Exceeding Limitation in Per-
manent Law

§22.9 Where a limitation on
the amount of an appropria-
tion to be annually available
for expenditure by an agency
has become law, language in
a subsequent appropriation
bill seeking to change this
limitation on such funds was
held to change existing law
and therefore to be legisla-
tion on an appropriation bill.

On Mar. 15, 1945, during con-
sideration in the Committee of the

7. 91 CoNaG. REec. 2305, 79th Cong. 1st
Sess.

Whole of a general appropriation
bill (H.R. 2603), a point of order
was raised against the following
provision:

The Clerk read as follows:

Foreign Service Buildings Fund:
For the purpose of carrying into ef-
fect the provisions of the act of May
25, 1938, entitled “An act to provide
additional funds for buildings for the
use of the diplomatic and consular
establishments of the United States”
(22 U.S.C. 295a), including the ini-
tial alterations, repair, and fur-
nishing of buildings acquired under
said act, $1,466,000, notwithstanding
the amount [of the] limitation in the
act of May 25, 1938 (22 U.S.C. 295a),
to remain available until expended:
Provided, That expenditures for fur-
nishing made from appropriations
granted pursuant to the act of May
7, 1926, and subsequent acts pro-
viding funds for buildings for the use
of diplomatic and consular establish-
ments of the United States shall not
be subject to the provisions of section
3709 of the Revised Statutes.

MR. [EDwaARD H.] Rees of Kansas:
Mr. Chairman, | make a point of order
against the paragraph beginning in
line 14, page 16, down to and including
line 3, page 17, on the ground it is a
violation of the basic law.

Appropriation is asked notwith-
standing the amount (of the) limitation
in the act of May 25, 1938 (22 U.S.
Code, sec. 295a), as follows:

Sections 292 et seq. authorized the
acquisition of properties abroad for the
State Department, and section 295a
authorized “to be appropriated, in ad-
dition to the amount authorized by
such act, an amount not to exceed
$5,000,000, of which not more than
$1,000,000 shall be appropriated for
any 1 year,” and so forth.
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No necessity or reason is shown for
the lifting of that $1,000,000 yearly
limitation on these appropriations, and
the present proposal amounts to, and
is, permanent and repealing legislation
on an appropriation act.

THE CHAIRMAN:® Does the gen-

On Dec. 6, 1944, during con-
sideration in the Committee of the
Whole of a supplemental appro-
priation bill (H.R 5587), a point of
order was raised against the fol-
lowing amendment:

tleman from Michigan [Mr. Rabaut]
desire to be heard?

MR. [Louls C.] RaBAUT: Mr. Chair-
man, | think the point of order might
apply to the language appearing in
lines 20 and 21. That is because of the
excesses.

THE CHAIRMAN: Permit the Chair to
understand the gentleman. The gen-
tleman concedes that the language in
lines 20 and 21 is bad and subject to a
point of order?

MR. RABAUT: Yes.

THE CHAIRMAN: Does the gentleman
from Kansas [Mr. Rees] insist on his
point of order against the entire para-
graph? . . .

MR. Rees of Kansas: | insist on the
point of order to the entire paragraph,
Mr. Chairman.

THE CHAIRMAN: In view of the fact
that certain language in the paragraph
is conceded to be subject to a point of
order, the entire paragraph is subject
to a point of order.

The Chair sustains the point of
order.

§22.10 An amendment to an
appropriation bill seeking to
change a limitation on ex-
penditures carried in a pre-
vious appropriation bill was
held to be legislation and not
in order.

8. Wilbur D. Mills (Ark.).
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Amendment offered by Mr. [Malcolm
C.] Tarver [of Georgia]: On page 19,
line 3, insert a new paragraph, as fol-
lows:

CONSERVATION AND USE OF
AGRICULTURAL LAND RESOURCES

“The limitation on expenditures
under the 1944 program of soil-build-
ing practices and soil- and water-con-
servation practices established in the
fourth proviso clause of appropriation
Conservation and use of agricultural
land resources, in the Department of
Agriculture Appropriation Act, 1944, is
hereby increased from $300,000,000 to
$313,000,000  (exclusive  of  the
$12,500,000 provided in the Depart-
ment of Agriculture Appropriation Act,
1945, for additional seed payments).”

MR. [JoHN] TaBer [of New York]:
Mr. Chairman, | make the point of
order that this is legislation on an ap-
propriation bill. The change of a limi-
tation is a change of existing law, and
it has been so held repeatedly.

MR. TARVER: Mr. Chairman, the Soil
Conservation and Domestic Allotment
Act authorizes the promulgation of pro-
grams to cost not in excess of
$500,000,000 annually. In the Agricul-
tural Appropriation Act of 1944 the
Congress undertook to impose a limita-
tion of $300,000,000 upon the adminis-

9. 90 ConNe. REC. 8940, 8941, 78th

Cong. 2d Sess.
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trative authorities in the promulgation
of the over-all program for the cal-
endar year 1944, which program in-
cluded not only payments and grants
for soil-conservation and water-con-
servation practices, but the furnishing
in advance of seeds, limes, fertilizers,
trees and other agricultural materials
to be used in soil-conservation work
and to be charged against the benefits
accruing to the farmers in subsequent
crop years.

. . . [T]his amendment, if adopted,
does not appropriate or make available
to the administrative authorities one
single dollar of moneys which are not
already available to them but it simply
authorizes the use by them of moneys
which have been allocated to the seed,
fertilizer, lime, and tree program for
the discharge of liabilities incurred
under the program for the payments
and grants for soil- and water-con-
servation practices. It is, therefore, in
effect a reallocation of the funds which
have already been appropriated by
Congress.

I may say that that original alloca-
tion of funds was not made by the Con-
gress in the enactment of the Agricul-
tural Appropriation Act of 1944, but
was made by departmental authorities
without mandatory instructions from
the Congress to make such allocations,
although it probably was a matter
within their administrative discretion.
So | insist that the Congress by the
imposition of the limitation in the Ag-
ricultural Appropriation Act of 1944
did not so tie its hands as to make it
impossible for the same Congress or
for a subsequent Congress to appro-
priate funds or to review and revise
the allocation of funds already appro-
priated for the purposes outlined in the
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Soil Conservation and Domestic Allot-
ment Act, so long as it does not exceed
the limitation for maximum appropria-
tion provided in that act, which, as |
have pointed out, is $500,000,000.

I respectfully insist, Mr. Chairman,
that the amendment is in order and
the point of order should be overruled.

THE CHAIRMAN: @0 Does the gen-
tleman from New York insist on his
point of order?

MR. TABER: | do, Mr. Chairman.

THE CHAIRMAN: The point of order
raised by the gentleman from New
York is correct, and the Chair sustains
the point of order.

Striking Out Language in Leg-

islation Permitted to Remain

§22.11 An amendment merely

striking out descriptive lan-
guage in an appropriation
bill may not be subject to a
point of order as being legis-
lation, iIf germane and if it
does not broaden the appro-
priation beyond its author-
ized purpose.

On May 25, 1959, during

consideration in the Committee of
the Whole of the general govern-
ment matters appropriation bill
(H.R. 7176), a point of order was
raised against an amendment to
the following language:

The Clerk read as follows:

10. Herbert C. Bonner (N.C.).

11. 105 ConG. Rec. 9013, 86th Cong.
1st Sess.
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Sec. 202. Unless otherwise speci-
fied and during the current fiscal
year, no part of any appropriation
contained in this or any other Act
shall be used to pay the compensa-
tion of any officer or employee of the
Government of the United States (in-
cluding any agency the majority of
the stock of which is owned by the
Government of the United States)
whose post of duty is in continental
United States unless such person (1)
is a citizen of the United States, (2)
is a person in the service of the
United States on the date of enact-
ment of this Act who, being eligible
for citizenship, had filed a declara-
tion of intention to become a citizen
of the United States prior to such
date, (3) is a person who owes alle-
giance to the United States, or (4) is
an alien from the Baltic countries
lawfully admitted to the United
States for permanent residence: Pro-
vided, That for the purpose of this
section, an affidavit signed by any
such person shall be considered
prima facie evidence that the re-
quirements of this section with re-
spect to his status have been com-
plied with. . . .

MR. [JaMES G.] O'HARA of Michigan:
Mr. Chairman, | offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. O'Hara
of Michigan: On page 9, lines 5 and
6, after “alien” strike out the words
“from the Baltic countries”.

MR. [J. VAUGHAN] GaARrRY [of Vir-
ginia]: Mr. Chairman, a point of order.

THE CHAIRMAN: 12 The gentleman
will state it.

MR. GaARY: Mr. Chairman, that is
legislation on an appropriation bill.

THE CHAIRMAN: The Chair would ad-
vise the gentleman that the amend-
ment simply strikes out certain lan-
guage in the bill.

12. Carl Albert (Okla.).
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The point of order is overruled.

Construing the Use of Funds
To Be in Conformity With Ex-
isting Law

§22.12 A provision in a gen-
eral appropriation bill mak-
ing appropriations therein
available for purchase of sta-
tion wagons without such ve-
hicles being considered as
passenger motor vehicles
was held to constitute legis-
lation.

On May 2, 1951, 33 during con-
sideration in the Committee of the
Whole of the Department of the
Interior appropriation bill (H.R.
3709), a point of order was raised
against the following provision:

The Clerk read as follows:

GENERAL PROVISIONS—DEPARTMENT
OF THE INTERIOR

Sec. 102. Appropriations made in
this act shall be available for the
purchase of station wagons without
such vehicles being considered as
passenger motor vehicles.

MR. [PauL C.] JoneEs of Missouri:
Mr. Chairman, | make the point of
order against this section on the
ground that it is legislation on an ap-
propriation bill.

MR. [HENRY M.] JacksoN of Wash-
ington: Mr. Chairman, | concede the
point of order.

THE CHAIRMAN: % The gentleman
from Washington concedes the point of

13. 97 ConG. REc. 4737, 4738, 82d Cong.
1st Sess.
14. Wilbur D. Mills (Ark.).
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order and the Chair sustains the point
of order.

§22.13 Where an appropria-
tion bill placed a limit on ad-
ministrative expenses, a pro-
vision defining certain ex-
penses now or hereafter in-
curred as “non-administra-
tive,” for purposes of making
the computation under any
applicable Ilimitation was
held to be legislative and was
ruled out on a point of order.

On Jan. 17, 1940, during con-

sideration in the Committee of the
Whole of the independent offices
appropriation bill (H.R. 7922), a
point of order was raised against
the following provision:

15. 86 ConG. Rec. 439, 76th Cong. 3d

The Clerk read as follows:

Electric Home and Farm Author-
ity, salaries and administrative ex-
penses: Not to exceed $600,000 of
the funds of the Electric Home and
Farm Authority, established as an
agency of the Government by Execu-
tive Order No. 7139 of August 12,
1935, and continued as such agency
until June 30, 1941 by the act of
March 4, 1939 (Public Act No. 2,
76th Cong.), shall be available dur-
ing the fiscal year 1941 for adminis-
trative expenses of the Authority, in-
cluding personal services in the Dis-
trict of Columbia and elsewhere;
travel expenses, in accordance with
the Standardized Government Travel
Regulations and the act of June 3,
1926, as amended (5 U.S.C. 821-
833); not exceeding $3,000 for ex-

Sess.
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penses incurred in packing, crating,
and transporting household effects
(not exceeding 5,000 pounds in any
one case) of personnel when trans-
ferred in the interest of the service
from one official station to another
for permanent duty when specifically
authorized in the order directing the
transfer; printing and binding; law
books and books of reference; not to
exceed $200 for periodicals, news-
papers, and maps; procurement of
supplies, equipment, and services;
typewriters, adding machines, and
other labor-saving devices, including
their repair and exchange; rent in
the District of Columbia and else-
where; and all other administrative
expenses: Provided, That all nec-
essary expenses (including legal and
special services performed on a con-
tract or fee basis, but not including
other personal services) in connec-
tion with the acquisition, care, re-
pair, and disposition of any security
or collateral now or hereafter held or
acquired by the Authority shall be
considered as nonadministrative ex-
penses for the purposes hereof.

MR. [FrRAaNCIS H.] Case of South Da-
kota: Mr. Chairman, I make the point
of order against the paragraph that it
contains legislation in the proviso be-
ginning on page 21, line 3, and reading
as follows:

Provided, That all necessary ex-
penses (including legal and special
services performed on a contract or
fee basis, but not including other
personal services) in connection with
the acquisition, care, repair, and dis-
position of any security or collateral
now or hereafter held or acquired by
the Authority shall be considered as
nonadministrative expenses for the
purposes hereof.

I make the point of order merely
against the proviso, Mr. Chairman, not
against the paragraph.
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The Chairman: (@6 Does the gen-
tleman from Virginia desire to be
heard on the point of order?

MR. [CLIFTON A.] WoobrumM of Vir-
ginia: 1 do not, Mr. Chairman.

THE CHAIRMAN: As the language
pointed out by the gentleman from
South Dakota [Mr. Case] attempts to
construe existing law, the Chair be-
lieves the point of order is well taken.
The point of order is, therefore, sus-
tained, and the proviso is stricken out.

Change in Contract Authoriza-
tion

§ 22.14 Language in an appro-
priation bill seeking to
change a contract authoriza-
tion contained in a previous
appropriation bill passed by
another Congress was held
to be legislation and not a re-
trenchment of funds in the
bill.

DESCHLER’'S PRECEDENTS

which appears at the bottom of page
51, which reads as follows:

Provided further, That the contract
authorization of $15,000,000 con-
tained in the Interior Department
Appropriation Act, fiscal year 1946,
is hereby reduced to $9,750,000.

My point of order, Mr. Chairman, is
that that is legislation amending a pre-
vious act and not within the purview of
this bill making appropriations for fis-
cal 1948. It constitutes legislation on
an appropriation bill for it destroys ex-
isting legislation.

Before 1 make the point of order,
may | ask the chairman of the com-
mittee what the reason is for carrying
that language? | feel that the develop-
ment of the synthetic liquid fuel pro-
gram is very essential to national de-
fense and is probably the cheapest
money we can spend in that direction.

MR. [RoBERT F.] JoNEs of Ohio: The
purpose of this language is to limit the
amount to be expended further on this
project to the authorization provided in
the basic act. In other words, the
amount remaining after this appro-

On Apr. 25, 1947,27 during con-
sideration in the Committee of the
Whole of the Department of the
Interior appropriation bill for fis-
cal year 1948 (H.R. 3123), the fol-
lowing point of order was raised:

MR. [FrRANCIS H.] Case of South Da-
kota: Mr. Chairman, | wish to reserve
the point of order first in order that | the appropriations to the $30,000,000
may get some information before I authorization
make the point of order finally, and MR. Case of South Dakota: Mr.
that is with respect to the language Chairman, having introduced a bill
- which seeks to accomplish about that
16. Lindsay C. Warren (N.C.). very thing, I am constrained to make
17. 93 CoNeG. REc. 4098, 80th Cong. 1st the point of order and do make the

Sess. point of order.

priation will be the amount of
$9,750,000, and will tie the entire ap-
propriation to the basic authorization.

MR. Case of South Dakota: What
was the reason, then, for the increase
of the authorization to $15,000,000 in
the act of 1946 and establishment of
contract authority?

MR. JoNEs of Ohio: That was to tie
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THE CHAIRMAN: (18) Does the gen-
tleman from Ohio desire to be heard on
the point of order?

MR. JoNEs of Ohio: Mr. Chairman,
the only purpose of the language is to
limit the amount appropriated over all
to the $30,000,000 authorization. It
seems to me it is merely a restatement
of the basic law and clearly in order
under the Holman rule because on its
face it saves money.

THE CHAIRMAN: This language
changes a contract authorization con-
tained in a previous appropriation bill
passed by another Congress. The Chair
sustains the point of order.

Delegation of Statutory Au-
thority

§22.15 Language in an appro-
priation bill providing that
the head of the department
or establishment concerned
may delegate to such offi-
cials his authority to author-
ize payment of expenses of
travel and of transportation
of household goods and im-
mediate families of civilian
officers and employees on
change of official station was
held legislation on an appro-
priation bill and not in
order.

On Feb. 8, 1945,(19) during con-

Whole of the independent offices
appropriation bill (H.R. 1984), a
point of order was raised against
the following provision:

The Clerk read as follows:

(e) During the fiscal year 1946 the
head of the department or establish-
ment concerned may delegate to
such officials as he may designate
his authority to authorize payment
of expenses of travel and of transpor-
tation of household goods and imme-
diate families of civilian officers and
employees on change of official sta-
tion.

MR. [FrRAaNCIs H.] CaseE of South Da-
kota: Mr. Chairman, I make the point
of order against the paragraph, par-
ticularly the words “may designate,”
that it is legislation on an appropria-
tion bill, I believe it is a matter that
ought to be covered by general legisla-
tion.

MR. [CLIFTON A.] Woodrum of Vir-
ginia: Mr. Chairman, | concede the
point of order.

Bestowing Discretion to Waive
Law

§22.16 Language in an appro-
priation bill providing funds
for additional court facilities
and waiving provisions of ex-
isting law where this is “de-
termined to be necessary by
the judicial council of the ap-

sideration in the Committee of the propriate circuit’” was con-
ceded to be legislation and
was ruled out on a point of
order.

18. Earl C. Michener (Mich.).
19. 91 ConaG. Rec. 965, 79th Cong. 1st
Sess.
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On Sept. 15, 1961,29 during
consideration in the Committee of
the Whole of a supplemental ap-
propriation bill (H.R. 9169), a
point of order was raised against
the two provisions in the following
paragraph:

ADDITIONAL COURT FACILITIES

For expenses, not otherwise provided
for, necessary to provide, directly or in-
directly, additional space, facilities and
courtrooms for the judiciary, including
alteration and extension of Govern-
ment-owned buildings and acquisition
of additions to sites of such buildings;
rents; furnishings and equipment; re-
pair and alteration of rented space;
moving Government agencies in con-
nection with the assignment and trans-
fer of space; preliminary planning;
preparation of drawings and specifica-
tions by contract or otherwise; and ad-
ministrative expenses; $1,000,000, to
remain available until expended: Pro-
vided, That buildings constructed pur-
suant to the Public Buildings Purchase
Contract Act of 1954 (40 U.S.C. 356)
shall be considered to be Government-
owned buildings for the purposes of
this appropriation: Provided further,
That this appropriation shall be avail-
able for the provision of court facilities
in places which are otherwise subject
to the restrictions of section 142 of title
28, United States Code, but only if
such facilities are determined to be
necessary by the judicial council of the
appropriate circuit.

MR. [CLARE E.] HOFFmMAN of Michi-
gan: Mr. Chairman, | make the point

20. 107 Conec. REec. 19729, 87th Cong.
1st Sess.
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of order against the language on page
11 from line 6 on down to the bottom
of the page, including line 25. It is leg-

islation It changes existing legisla-
tion. . . .
MR. [ALBERT] THomAs [of Texas]:

Mr. Chairman, | cannot do anything
but concede the point of order.

THE CHAIRMAN: (D The gentleman
from Texas concedes the point of order.
The point of order is sustained.

Delegating Authority to Sus-
pend Existing Law

§22.17 To a general appropria-
tion bill an amendment pro-
viding that in reducing per-
sonnel the determination as
to which individual employ-
ees shall be retained shall be
made by the head of the
agency concerned was held
to be legislation.

On June 28, 1952, during con-
sideration in the Committee of the
Whole of a supplemental appro-
priation bill (H.R. 8370), a point of
order was raised against the fol-
lowing amendment:

Amendment offered by Mr. [Abra-
ham A.] Ribicoff [of Connecticut] to the
amendment offered by Mr. [Ben F.]
Jensen [of lowa]: After (b), No. 3, add
a new paragraph as follows:

“4. That 90 days after the enactment
of this act, the number of civilian em-

1. Oren Harris (Ark.).
2. 98 ConG. Rec. 8503, 82d Cong. 2d
Sess.
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ployees who are United States citizens,
receiving compensation or allowances
from the administrative expense ap-
propriations provided by this act, em-
ployed in the United States and over-
seas by or assigned to the Mutual Se-
curity Agency, or employed by or as-
signed to the Department of State or
the Department of Defense for carrying
out programs the appropriations for
which are provided by this act, and the
military personnel assigned to such
programs, shall be in the aggregate at
least 15 percent less than the number
so employed or assigned on June 1,
1952, except for such personnel of the
Department of Defense engaged in the
manufacturing, repair, rehabilitation,
packing, handling, crating, or delivery
of materiel: Provided further, That
after the Director has determined the
reduction to be effected in each agency,
the determination as to which indi-
vidual employees shall be retained
shall be made by the head of the agen-
cy concerned.”. . .

THE CHAIRMAN:® Does the gen-
tleman from Virginia make his point of
order?

MR. [J. VAUGHAN] Gary [of Vir-
ginia]: Yes. Mr. Chairman, as | under-
stand the amendment, it leaves the
discharge of employees entirely to the
Administrator, which contravenes ex-
isting laws with reference to veterans’
preference and also the civil-service
laws. It is legislation; it contravenes
existing legislation.

MR. [JoHN] TaBer [of New York]:
Mr. Chairman, the point of order
comes too late; the amendment had
been debated.

MR. Gary: | will say to the gen-
tleman from New York that I reserved

3. Francis E. Walter (Pa.).

the point of order at the time the
amendment was offered.

THE CHAIRMAN: The Chair is ready
to rule. Part of the language of the
amendment offered by the gentleman
from Connecticut, after the proviso,
reads:

That after the Director has deter-
mined the reduction to be effected in
each agency, the determination as to
which individual employees shall be
retained shall be made by the head
of the agency concerned.

This portion of the amendment does,
in the opinion of the Chair, alter the
civil-service laws and laws relating to
veterans' preferences, and therefore
constitutes legislation on an appropria-
tion bill. The point of order is sus-
tained.

Funding Through Different De-
partment

8§ 22.18 Where a law authorizes
an appropriation to one de-
partment for the purpose of
prosecuting a certain activ-
ity itself or through another
department it was held that
an amendment proposing to
appropriate money directly
to the latter department for
the purpose of prosecuting
such activity changed exist-
ing law and was, therefore,
not in order on an appropria-
tion bill.

On Mar. 25, 1937, during con-
sideration in the Committee of the

4, 81 CoNG. REc. 2775-77, 75th Cong.
1st Sess.
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Whole of a general appropriation
bill providing funds for the De-
partment of Labor (H.R. 5779), a
point of order was raised against
the following amendment:

MR. [JAMES M.] MeAD [of New York]:
Mr. Chairman, | offer an amendment,
which I send to the Clerk’s desk.

The Clerk read as follows:

Page 103, line 8, after the word
“labor”, insert “to enable the Divi-
sion of Labor Standards in the De-
partment of Labor to engage in a
program to formulate and promote
the furtherance of standards of ap-
prenticeship and apprentice training,
$50,000.”

MR. [RoBerT L.] BacoN [of New
York]: Mr. Chairman, |1 make a point
of order against the amendment. . . .

THE CHAIRMAN:® The Chair is
ready to rule.

The gentleman from New York [Mr.
Mead] has offered an amendment to
insert a new paragraph, as follows:

To enable the Division of Labor
Standards in the Department of
Labor to engage in a program to for-
mulate and promote the furtherance
of standards of apprenticeship and
apprentice training, $50,000.

To this amendment the gentleman
from New York [Mr. Bacon] has made
the point of order that the amendment
is not germane to the paragraph to
which it is offered, and the further
point of order that it is legislation on
an appropriation bill.

Unquestionably the amendment is
not germane to the paragraph to which
it is offered, and on that ground the
Chair could sustain the point of order.

5. Frank H. Buck (Calif.).
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It is the understanding of the Chair,
however, that the gentleman from New
York [Mr. Mead] under these cir-
cumstances would desire to return to
the appropriate paragraph by unani-
mous consent of the Committee and
again offer the amendment, and for
this reason the Chair desires to state
that, after an examination of the au-
thorities and the precedents existing
and of the act of February 23, 1917,
which the gentleman from New York
has cited, the Chair feels that the rules
and precedents of the House have well
established that a general statement of
the purpose for which a department is
established, as the Department of
Labor, as set forth in its organic act, is
not to be construed as an authorization
for an appropriation which is not defi-
nitely and specifically provided for ei-
ther in that act or in subsequent legis-
lation creating bureaus within such
Department. No authority has been
cited to the Chair, other than the new
suggestion made by the gentleman
from New York with reference to the
Vocational Education Act, which would
take this particular amendment out of
the ruling cited by the gentleman from
New York (Mr. Bacon) made by Chair-
man Garner in the Committee of the
Whole House some years ago. The Vo-
cational Education Act, insofar as it
applies to the point raised by the gen-
tleman from New York, reads as fol-
lows:

When the Interior Department
deems it advisable, such studies, in-
vestigations, and reports concerning
trades and industries for purposes of
trade and industrial education may
be made in cooperation with or
through the Department of Labor.

The act, however, makes such inves-
tigations, studies, and so forth, de-
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pendent upon the determination of the
Department of Interior for which the
pending bill does not purport to make
any appropriation.

Without desiring to bind any future
occupant of the chair who may preside
over the Interior Department appro-
priation bill as to the germaneness of
such an amendment as the gentleman
from New York offers today, the Chair
feels it is entirely beyond the scope of
the present bill and that it would be
definite legislation on an appropriation
bill, transferring from the Interior De-
partment to the Department of Labor
these particular activities which would
be obnoxious to the rules of the House.
For this reason the Chair sustains the
point of order.

Granting Discretion to Ap-
prove Expenditure

§22.19 Language in a para-
graph of a general appro-
priation bill providing for
the expenditure of funds
therein “on the approval or
authority of the Secretary of
the Air Force, and payment
may be made on his certifi-
cate of necessity for con-
fidential military purposes”
was held to change existing
law and was ruled out in vio-
lation of Rule XXI clause 2
when the Committee on Ap-
propriations failed to cite
statutory authority for that
method of payment.

On Nov. 30, 1973,® during con-
sideration in the Committee of the
Whole of the Defense Department
appropriation bill (H.R. 11575), a
point of order was raised against
the following provision:

THE CHAIRMAN: ) the Clerk will
read.
The Clerk read as follows:

OPERATION AND MAINTENANCE, AIR
ForcE

For expenses, not otherwise pro-
vided for, necessary for the operation
and maintenance of the Air Force, as
authorized by law; as follows: for
Strategic forces, $1,124,154,000; for
General purpose forces, $1,014,091,-
000; for Intelligence and communica-
tions, $532,343,000; for Airlift and
sealift, $179,240,000; for Central
supply and maintenance,
$2,318,938,000; for Training oper-
ations and other general personnel
activities, $517,736,000; for Medical
activities, $377,398,000; for Adminis-
tration and associated activities,
$211,467,000; and for the Support of
other nations, $256,733,000; in all:
$6,532,100,000: Provided, That of
the total amount of this appropria-
tion, not to exceed $2,343,000 can be
used for emergencies and extraor-
dinary expenses, to be expended on
the approval or authority of the Sec-
retary of the Air Force, and payment
may be made on his certificate of ne-
cessity for confidential military pur-
poses: Provided further, That not
less than $215,000,000 of the total
amount of this appropriation shall be
available only for the maintenance of
real property facilities. . . .

MR. [RoBerT C.] EckHARDT [of
Texas]: Mr. Chairman, I make a point

6. 119 Conc. Rec. 38821, 38822, 93d

Cong. 1st Sess.
7. Daniel D. Rostenkowski (111.).
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of order on the language commencing
on page 8, line 15, “to be expended on
the approval of authority of the Sec-
retary of the Air Force, and payment
may be made on his certificate of ne-
cessity for confidential military pur-
poses:”.

The point of order is based on rule
XXI, clause 2, in that such language is
a provision in an appropriation bill for
an existing law and is not contained in
the authorization legislation and for
other reasons. It is in violation of rule
XXI.. ..

MR. [WiLLiAM E.] MINSHALL of Ohio:
Mr. Chairman, | cannot cite the actual
legislative authority, but we do have

DESCHLER’'S PRECEDENTS

operating expenses for the
District of Columbia, a pro-
viso stating that certificates
of the Commissioner and
Chairman of the City Council
shall be sufficient vouchers
for expenditure from that ap-
propriation was conceded to
be legislation in violation of
Rule XXI clause 2 and was
ruled out on a point of order.

On June 7, 1972,® during con-

sideration in the Committee of the
Whole of the District of Columbia
appropriation bill (H.R. 15259),
the following point of order was
raised:

general legislative authority for just
this provision in the bill. It has been in
the bill for many, many previous years.

THE CHAIRMAN: Did the gentleman
from Ohio state that he cannot cite any

authority for this language?

MR. MiINsHALL of Ohio: Mr. Chair-
man, | said | could not, right at this
moment. It has been in the previous
bill for many, many year.

THE CHAIRMAN: The language to
which the point of order is directed is
the language the gentleman from
Texas cited on line 15, as follows:

To be expended on the approval or
authority of the Secretary of the Air
Force and payment may be made on
his certificate of necessity for con-
fidential military purposes.

If there is no authority in law for
this language, the Chair holds that it
must be construed as legislation in vio-
lation of clause 2, rule XXI.

The Chair sustains the point of
order.

Sufficiency of Vouchers for Ex-
penditure

§22.20 In a paragraph appro-
priating funds for general
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MR. [DurwarRD G.] HaLL [of Mis-
souri]: Mr. Chairman, | raise a point of
order.

THE CHAIRMAN: ® The gentleman
from Missouri will state his point of
order.

MR. HALL: Mr. Chairman, my point
of order should lie on page 3, line 8,
following the colon, against the phrase:

Provided, That the certificate of
the Commissioner (for $2,500) and of
the Chairman of the City Council
(for $2,500) shall be sufficient vouch-
er for expenditures from this appro-
priation for such purposes, exclusive
of ceremony expenses, as they may
respectively deem necessary:

In other words, Mr. Chairman, I am
raising a point of order against all
after the colon on line 8, through the
colon on line 13.

8. 118 Cone. Rec. 19900, 19901, 92d

Cong. 2d Sess.
9. Dante B. Fascell (Fla.).
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This was not authorized, and it is an
appropriation bill without authoriza-
tion

THE CHAIRMAN: The Chair will state
to the gentleman from Missouri that
that part of the bill to which the gen-
tleman has raised his point of order
was previously read prior to the unani-
mous-consent request.

MR. HaLL: But, Mr. Chairman, |
submit that the unanimous-consent re-
guest was granted to the entire bill,
that it be open to amendment and
open for points of order at any point.
This request was granted and there-
fore 1 have gone back to this point of
order.

THE CHAIRMAN: Does the gentleman
from Kentucky desire to be heard on
the point of order raised by the gen-
tleman from Missouri?

MR. [WiLLiIAM H.] NATCHER [of Ken-
tucky]: Mr. Chairman, the gentleman
from Missouri (Mr. Hall) is correct,
and we concede the point of order.

THE CHAIRMAN: The point of order is
conceded, and the point of order is sus-
tained.0)

Various Grounds for Objection

§ 22.21 An entire title in an ap-
propriation bill for the Atom-
ic Energy Commission which
included, in part, provisions
for (1) the employment of
aliens; (2) rental of space
upon a determination of
need by the Administrator of

10. See also 119 Cone. Rec. 20068, 93d
Cong. 1st Sess., June 18, 1973 [H.R.
8658].

General Services; (3) use of
unexpended balances of pre-
vious years; (4) transfer of
sums to other agencies; (5) a
sum to remain available until
expended; (6) reappropri-
ation of funds for plant and
equipment; and (7) a power
reactor project not author-
ized by law, was held to be in
violation of Rule XXI clause
2.

On July 24, 1956,@D during con-
sideration in the Committee of the
Whole of the second supplemental
appropriation bill, a point of order
was raised against a title con-
taining provisions as described
above. The proceedings were as
follows:

MR. [CLARENCE] CANNON [of Mis-
souri]: Mr. Chairman, | ask unanimous
consent that the bill be considered as
read and now be open to points of
order and amendments to any part of
the bill.

THE CHAIRMAN: (12 |s there objection
to the request of the gentleman from
Missouri?

There was no objection.

MR. CANNON: Mr. Chairman, | make
a point of order against title I and also
the item for the Bureau of Reclamation
on page 7.

THE CHAIRMAN: Is the gentleman
making a point of order against the en-
tire title 1?

11. 102 ConG. Rec. 14289, 84th Cong.
2d Sess.
12. Oren Harris (Ark.).
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MR. CaNNON: Title 1 and the mate-
rial indicated as well as on page 7.

THE CHAIRMAN: Let us pass on one
point of order at a time, please. Does
anybody wish to be heard on the point
of order made by the gentleman from
Missouri [Mr. Cannon] against title 1?

MR. [WALTER H.] Jubp [of Min-
nesota]: On what basis is the point of
order made?

MR. CANNON: Not authorized by law
and is legislation on an appropriation
bill.

MR. JupD: A lot of it is authorized by
law.

MR. [JoHN] TaBer [of New York]:
Mr. Chairman, the items in title I,
with the exception of the several pro-
visos, are entirely within the statute
and are authorized. | thought I had an
understanding that the only item to go
out was the $400 million item, but as
long as the point of order is made on

DESCHLER’'S PRECEDENTS

ther contains legislation on an appro-
priation bill, which is in violation of
the rules of the House, or contains ap-
propriations which are not authorized
by law, which is also in violation of the
rules of the House.

The Chair sustains the point of
order.

Change in Policy by Negative

Restriction on Use of Funds

§ 22.22 While a limitation may

not involve a permanent
change of existing law, the
allegation that it may result
in a change of administrative
policy would not itself
render it subject to a point of
order if only a negative limi-
tation on use of funds.

that, | will offer an amendment to On May 11, 1960, during con-
cover everything except that last pro- | sideration in the Committee of the
viso after the point of order is disposed | Whole of the Agriculture Depart-
of. ) ) ment appropriation bill (H.R.

MR. CANNON: Mr. Chairman, title I, 12117), a point of order was

in its entirety, is subject to a point of raised against the followin ec-
order. Part of the paragraph being sub- S gains gs

ject to a point of order, the entire para- | tIon:

graph is subject to a point of order.

Title | is subject to a point of order
on the ground that it is legislation on
an appropriation bill.

THE CHAIRMAN: The Chair is pre-
pared to rule. The gentleman from
Missouri makes the point of order
against title 1 of the pending bill on
the ground that it is legislation on an
appropriation bill or contains appro-
priations not authorized by law. The
Chair has gone through title I and has
observed that every paragraph in it ei-
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Sec. 408. No part of the funds appro-
priated by this Act shall be used to pay
the compensation of any employee or
officer of the Department, except the
Secretary of Agriculture, who, in addi-
tion to other regularly assigned respon-
sibilities, serves as a member of the
Board of Directors or as an officer of
the Commodity Credit Corporation
after February 1, 1961.

13. 106 ConeG. REc. 10053, 10054, 86th

Cong. 2d Sess.



LEGISLATION ON APPROPRIATION BILLS

MR. [PAauL] BrownN of Georgia: Mr.
Chairman, a point of order.

THE CHAIRMAN: 1% The gentleman
will state it.

MR. BrRowN of Georgia: Mr. Chair-
man, section 408 provides that none of
the funds appropriated by H.R. 12117,
making appropriations for the Depart-
ment of Agriculture and Farm Credit
Administration, shall be used to pay
the salary of any officer or employee of
the Department—except the Sec-
retary—who serves as a member of the
Board of Directors of CCC, or as an of-
ficer of CCC, in addition to other reg-
ular duties with the Department.

This reverses a decision made by the
Banking and Currency Committee and
the Congress in 1949, when the CCC
Charter Act was amended to strike out
a similar restriction which had been
enacted in 1948. It is, therefore, legis-
lation, and the mere fact it is put in
the form of a limitation on the use of
funds appropriated by the bill does not
save it. As paragraph 1691, volume 7,
of Cannon'’s Precedents of the House of
Representatives puts it:

The purpose rather than the form
of a proposed limitation is the proper
criterion by which its admissibility
should be judged, and if its purpose
appears to be a restriction of execu-
tive discretion to a degree that may
be fairly termed a change of policy
rather than a matter of administra-
tive detail it is not in order.

Again in paragraph 1606 of the same
volume, the following is found:

Whenever a purported limitation

makes unlawful that which before

was lawful or makes lawful that
which before was unlawful it

14. Paul J. Kilday (Tex.).
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changes existing law and is not in
order on an appropriation bill.

A proper limitation is negative and
in the nature of a veto, and when it
assumes affirmative form by direc-
tion to an executive in the discharge
of his duties under existing law it
ceases to be a limitation and be-
comes legislation.

Section 408 in effect requires the
Secretary to take affirmative action. To
carry out the farm programs financed
by CCC, the Secretary would have to
appoint new Board members, recruited
from private life, to replace the six De-
partment officers other than himself
who now serve on the Board. He would
also have to recruit and appoint new
personnel to serve as officers of the
Corporation. This not only means the
section constitutes legislation, but also
means it is not entitled to the protec-
tion of the Holman rule, because it
would not save the Government
money. On the contrary, it would re-
quire hiring new employees at addi-
tional expense to the Government.

THE CHAIRMAN: Does the gentleman
from Mississippi [Mr. Whitten] desire
to be heard on the point of order?

MR. [JamIE L.] WHITTEN: Mr. Chair-
man, the section clearly provides a lim-
itation on the use of funds that are ap-
propriated in this bill. It does not
change the Commodity Credit Corpora-
tion charter. It does not change any
basic law. It just simply limits what
the money in this bill can be used for.
It has been my experience and obser-
vation during the years here that the
Chair has many times said that it is a
negative limitation on the use of
money and that it is clearly in order,
and on that I rest the committee’s posi-
tion.
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THE CHAIRMAN: The Chair is pre-
pared to rule.

The gentleman from Georgia [Mr.
Brown] makes a point of order against
the language in section 408 of the bill
on the ground that it constitutes legis-
lation on an appropriation bill.

The Chair has had an opportunity to
examine the precedents in this connec-
tion, including the precedents to which
the gentleman from Georgia has re-
ferred and from which he has read.
The Chair would also refer to para-
graph 1694 of Cannon’'s Precedents,
volume 7, the language being:

While a limitation may not involve
change of existing law or affirma-
tively restrict executive direction, it
may properly effect a change of ad-
ministrative policy and still be in
order.

The Chair has examined additional
precedents bearing on this question.
The Chair is constrained to hold that
section 408 is a restriction on a man-
ner in which the funds can be used,
and constitutes a negative limitation,
and therefore, overrules the point of
order.

Parliamentarian’s Note: There
are other recent rulings in which
the Chair has chosen to rely on
the headnote in 7 Cannon’s Prece-
dents

§ 1694 rather than on

81691 in permitting limita-
tions on use of funds. See 118
CoNG. Rec. 30749, 30750, 92d
Cong. 2d Sess., Sept. 14, 1972;
120 ConaG. Rec. 20601, 20602,
93d Cong. 2d Sess., June 21,

DESCHLER’'S PRECEDENTS

1974; 120 ConNG. Rec. 34716,
93d Cong. 2d Sess., Oct. 9, 1974.

Changing Limitation in Prior
Law

§22.23 A limitation in an ap-
propriation bill having be-
come law, a provision in a
subsequent appropriation
bill for that fiscal year seek-
ing to change this limitation
was conceded to be legisla-
tion and was ruled out on a
point of order.

On Aug. 26, 1960,1% during
consideration in the Committee of
the Whole of a supplemental ap-
propriation bill (H.R. 12740), the
following point of order was
raised:

MRr. [H. R.] Gross [of lowa]: Mr.
Chairman, I make a point of order
against the language in the bill on
page 7, beginning on line 11, running
through line 4 on page 8, as being leg-
islation on an appropriation bill. The
language referred to is as follows:

ForREIGN CLAIMS SETTLEMENT
COMMISSION

Salaries and expenses

For an additional amount for “Sal-
aries and expenses,” including allow-
ances and benefits similar to those
provided by title IX of the Foreign
Service Act of 1946, as amended, as
determined by the Commission . . .
hire of passenger motor vehicles

15. 106 ConG. Rec. 17899, 86th Cong.
2d Sess.
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abroad; insurance on official motor | fjces appropriation bill (H.R.

vehicles abroad; and advances of

funds abroad; $145,000: Provided, 5240), _the following point of order
That the limitation under this head | was raised:

in the General Government Matters

Appropriation Act, 1961, on the

amount available for expenses of

travel, is increased from “$10,000” to

“$20,000".

THE CHAIRMAN: (18) Does the gen-
tleman from Texas desire to be heard
on the point of order?

MR. [ALBERT] THomAs [of Texas]:
Mr. Chairman, the gentleman from
lowa is right. This is the first time
that these people have operated over-
seas and they asked for a little oversea
allowance The Bureau of the Budget
recommended it. We did not feel that
we wanted to be the least bit oppres-
sive on it. Mr. Chairman, the point of
order is conceded.

THE CHAIRMAN: The point of order
made by the gentleman from lowa is
sustained.(”

Provision Applicable ‘“Here-
after”

§ 22.24 Language in an appro-
priation bill imposing duties
upon an executive not con-
templated by law is legisla-
tion and not in order.

On Mar. 30, 1955,38 during
consideration in the Committee of
the Whole of the independent of-

16. Herbert C. Bonner (N.C.).

17. See also 111 ConaG. Rec. 7128, 89th
Cong. 1st Sess., Apr. 6, 1965 [H.R.
7091].

18. 101 ConG. REec. 4067, 4068, 84th

MR. [CLARE E.] HOoFFmMAN of Michi-
gan: Mr. Chairman, | make a point of
order against the language on page 20
of the bill at line 18 running through
line 1, on page 21.

THE CHAIRMAN: 19 The gentleman
will state the point of order.

MR. HorrFmaN of Michigan: Mr.
Chairman, the proviso beginning on
page 20 of H.R. 5240 at line 18 and
running through line 1, on page 21, as
follows: “Provided, That the clause
under this head in the ‘Independent
Offices Appropriation Act, 1955, relat-
ing to the Administrator's general su-
pervision and coordination responsibil-
ities, is amended to read as follows:
‘and the Administrator’s general super-
vision and coordination responsibilities
under Reorganization Plan No. 3 of
1947 shall hereafter carry full author-
ity, where applicable, to promote econ-
omy, efficiency, and fidelity in the op-
erations of the Housing and Home Fi-
nance Agency,’” is legislation on an ap-
propriation bill in that—

First. It changes existing law—see
House Report No. 304, page 17—by
amending permanent legislation en-
acted in the Independent Offices Ap-
propriation Act, 1955, and by amend-
ing Reorganization Plan No. 3 of 1947.

Second. It imposes new duties on an
administrative official. . . .

MR. [ALBERT] THomAs [of Texas]:
Mr. Chairman, we concede the point of
order.

THE CHAIRMAN: The Chair is ready
to rule. Obviously, the Ilanguage

Cong. 1st Sess. 19. Albert Rains (Ala.).
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against which the point of order is
made is legislation upon an appropria-
tion bill and the point of order is sus-
tained.

Proponent of Amendment Has
Burden if Point of Order Is
Raised

Requiring New Execution De-
termination

§ 22.25 The burden of proof is
on the proponent of an
amendment to a general ap-
propriation bill to show that
a proposed executive deter-
mination is required by ex-
isting law, and the mere reci-
tation that the determination
is to be made pursuant to ex-
isting law and regulations,
absent a citation to the law
imposing that responsibility,
iIs not sufficient to overcome
a point of order that the
amendment constitutes legis-
lation.

On Sept. 16, 1980,(29 during
consideration in the Committee of
the Whole of H.R. 8105, the De-
fense Department appropriation
bill, a point of order was sus-
tained against an amendment of-
fered to a provision of the bill as
indicated below:

Provided further, That no funds
herein appropriated shall be used for

20. 126 ConG. REec. 25606, 25607, 96th
Cong. 2d Sess.
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the payment of a price differential on
contracts hereafter made for the pur-
pose of relieving economic dislocations:
Provided further, That none of the
funds appropriated in this Act shall be
used except that, so far as practicable,
all contracts shall be awarded on a for-
mally advertised competitive bid basis
to the lowest responsible bidder.
The Clerk read as follows:

Amendment offered by Mr. [Joseph
P.] Addabbo [of New York]: Page 41,
line 23, strike out “Provided further”
and all that follows through ‘“eco-
nomic dislocations:” on page 42, line
1, and insert in lieu thereof “Pro-
vided further, That no funds herein
appropriated shall be used for the
payment of a price differential on
contracts hereafter made for the pur-
pose of relieving economic disloca-
tions other than contracts made by
the Defense Logistics Agency and
such other contracts of the Depart-
ment of Defense as may be deter-
mined by the Secretary of Defense
pursuant to existing laws and regu-
lations as not to be inappropriate
therefor by reason of national secu-
rity considerations:”. . . .

MR. [Jack] Ebwarbs of Alabama:
Mr. Chairman, | make a point of order
against the amendment as legislation
in a general appropriation bill, and
therefore in violation of clause 2 of rule
XXI.

I respectfully direct the attention of
the Chair to Deschler's Procedure,
chapter 25, section 11.2 which states:

It is not in order to make the
availability of funds in a general ap-
propriation bill contingent upon a
substantive determination by an ex-
ecutive official which he is not other-
wise required by law to make.

I also respectfully direct the atten-
tion of the Chair to section 843 of the
House Manual, which states in part:
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The fact that a limitation on the
use of funds may . . . impose certain
incidental burdens on executive offi-
cials does not destroy the character
of the limitation as long as it does
not directly amend existing law and
is descriptive of functions and find-
ings already required to be under-
taken under existing law.

The amendment prohibits the pay-
ment of price differentials on contracts
except “as may be determined by the
Secretary of Defense pursuant to exist-
ing laws and regulations as not to be
inappropriate therefor by reason of na-
tional security considerations.”

The exception makes the availability
of funds for payment of price differen-
tials contingent on a substantive deter-
mination by the Secretary of Defense
which is not now required under cur-
rent law.

Although the determination is lim-
ited “pursuant to existing laws and
regulations”, there is no existing law at
the present time, and if this amend-
ment is enacted, it will constitute the
existing law, and require this new de-
termination. . . . Mr. Chairman, the
amendment prohibits the payment of
price differentials on contracts ex-
cept—and | quote:

As may be determined by the Sec-
retary of Defense pursuant to exist-
ing laws and regulations as not to be
inappropriate therefor by reason of
national security considerations.

The exception makes the availability
of funds for payment of price differen-
tials contingent on a substantive deter-
mination by the Secretary of Defense
which is not now required under the
current law. Although the determina-
tion is limited “pursuant to existing
laws and regulations,” there is no ex-

isting law at the present time, and if
this amendment is enacted, it will con-
stitute the existing law and require
this new determination.

I would urge that the Chair rule that
this amendment is out of order. . . .

THE CHAIRMAN: (D  The Chair is
ready to rule.

The amendment would appear to call
for a determination by the Secretary of
Defense as to appropriateness by rea-
son of national security considerations.
Unless the gentleman from New York
(Mr. Addabbo) can cite to the Chair
those provisions of existing law requir-
ing such determinations with respect
to defense contracts, the Chair must
conclude that the amendment would
impose new duties upon the Secretary
and would constitute legislation.

MR. ApbaBBO: | accept the point of
order, Mr. Chairman.

THE CHAIRMAN: The Chair has sus-
tained the point of order.

Amendment’'s Proponent Car-
ries Burden of Showing No
Change in Existing Law

Restrictions on Apportionment
of Funds as Distinguished
From Limitation on Amount,
Purpose, or Object of Funds

§22.26 The proponent of an
amendment to a general ap-
propriation bill has the bur-
den of proving that the
amendment does not change
existing law and, if in the
form of a limitation, falls

1. Daniel D. Rostenkowski (111.).
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within the category of per-
missible limitations de-
scribed by precedents arising
under Rule XXI clause 2; and
if the amendment is suscep-
tible to more than one inter-
pretation, it is incumbent on
the proponent to show that it
is not in violation of the rule.

On July 28, 1980,@ the Com-
mittee of the Whole having under
consideration the Department of
Housing and Urban Development
and independent agencies appro-
priation bill (H.R. 7631), an
amendment was offered and ruled
upon as follows:

MR. [HERBERT E.] HARRIs [II, of Vir-
ginia]l: Mr. Chairman, | offer an
amendment.

The Clerk read as follows:

Amendment offered by Mr. Harris:
Page 45, after line 23, insert the fol-
lowing:

Sec. 413. No more than an amount
equal to 20 percent of the total funds
appropriated under this Act for any
agency for any fiscal year and appor-
tioned to such agency pursuant to
section 3679 of the Revised Statutes
of the United States (31 U.S.C. 665)
may be obligated during the last two
months of such fiscal year. . . .

THE CHAIRMAN:® Does the gen-
tleman from Indiana [MR. MYERS] in-
sist on his point of order?

MR. [JoHN T.] MYErs of Indiana: |
do, Mr. Chairman.

2. 126 ConNG. REc. 19924, 19925, 96th
Cong. 2d Sess.
3. Elliott H. Levitas (Ga.).
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Mr. Chairman, the gentleman has
offered an amendment to limit the ap-
propriations to a specific time; but I re-
spectfully suggest that the fact the
gentleman has added the words, “No
more than” is still not, in fact, a limita-
tion. . . .

Mr. Chairman, the fact that you are
limiting here, not directing, but lim-
iting the authority to the last 2 months
how much may be spent takes away
the discretionary authority of the Exec-
utive which might be needed in this
case. It clearly is more than an admin-
istrative detail when you limit and you
take away the right of the Executive to
use the funds prudently, to take ad-
vantage of saving money for the Execu-
tive, which we all should be interested
in, and | certainly am, too; but Mr.
Chairman, rule 843 provides that you
cannot take away that discretionary
authority of the Executive.

This attempt in this amendment
does take that discretionary authority
to save money, to wisely allocate
money prudently and it takes away, I
think, authority that we rightfully
should keep with the Executive, that
you can accumulate funds and spend
them in the last quarter if it is to the
advantage of the taxpayer and the Ex-
ecutive. . . .

MR. HARRIS: . . . Mr. Chairman, let
me first address the last point, prob-
ably because it is the weakest that the
gentleman has made with respect to
his point of order.

With respect to the discretion that
we are in any way limiting the Presi-
dent, we cannot limit the discretion
which we have not given the President
directly through legislation. There is
no discretion with regard to legislation
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that we have overtly legislated and
given to the President.

Mr. Chairman, section 665(c)(3) of
title 31 of the United States Code,
which states the following:

Any appropriation subject to ap-
portionment shall be distributed as
may be deemed appropriate by the
officers designated in subsection (d)
of this section to make apportion-
ments and reapportionments.

Clearly grants agency budget officers
the discretionary authority to appor-
tion the funds in a manner they deem
appropriate. My amendment would not
interfere with this authority to appor-
tion funds. On the contrary, my
amendment reaffirms this section of
the United States Code, as Deschler’s
Procedures, in the U.S. House of Rep-
resentatives, chapter 26, section 1.8,
states:

The provision of the rule forbid-
ding in any general appropriation
bill a “provision changing existing
law” is construed to mean the enact-
ment of law where none exists, or a
proposition for repeal of existing law.
Existing law may be repeated ver-
batim in an appropriation bill, but
the slightest change of the text
causes it to be ruled out.

My amendment, Mr. Chairman, as
the Chair will note, specifically re-
states by reference the existing law,
which in no way gives discretion as to
spending, but gives discretion as to ap-
portionment.

Mr. Chairman, as the Chair knows,
the budget execution cycle has many
steps. Whereas the Chair’'s earlier rul-
ing related to the executive branch au-
thority to apportion, my amendment
addresses the obligation rate of funds
appropriated under the fact. As OMB
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circular No. A-34 (July 15, 1976) titled
“Budget Execution” explains:

Apportionment is a distribution
made by OMB.

Obligations are amounts of orders
placed, contracts awarded, services
received, and similar transactions.

Mr. Chairman, my amendment pro-
poses some additional duties, but only
a very minimal additional duty upon
the executive branch.

Deschler's chapter 26, section 11.1
says:

The application of any limitation
on an appropriation bill places some
minimal extra duties on Federal offi-
cials, who, if nothing else, must de-
termine whether a particular use of
funds falls within that prohibited by
the limitation. . . .

THE CHAIRMAN: . . . In the first in-
stance, the Chair would observe that it
is not the duty of the Chair or the au-
thority of the Chair to rule on the wis-
dom or the legislative effect of amend-
ments.

Second, the Chair will observe that
the gentleman from Virginia, in the
way in which his amendment has been
drafted, satisfies the requirements of
the Apportionment Act, which was the
subject of a prior ruling® of the Chair
in connection with another piece of leg-
islation.

The Chair agrees with the basic
characterization made by the gen-
tleman from Indiana that the prece-
dents of the House relating to limita-
tions on general appropriation bills
stand for the proposition that a limita-
tion to be in order must apply to a spe-
cific purpose, or object, or amount of
appropriation. The doctrine of limita-

4. See §51.23, infra.
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tions on a general appropriation bill purpose, or object of an appropriation,
has emerged over the years from rul- and the Chair therefore and accord-
ings of Chairmen of the Committee of ingly sustains the point of order.

the Whole, and is not stated in clause
2, rule XXI itself as an exception from | Committee Has Burden of De-

the prohibition against inclusion of fending Provisions of Bill
provisions which “change existing law.”

Thus the Chair must be guided by the § 22.27 Provisions in a general

most persuasive body of precedent < - . .
made known to him in determining appropriation bill described

whether the amendment offered by the in the accompanying report
gentleman from Virginia (Mr. Harris) pursuant to Rule XXI clause

“changes existing law.” Under the 3 as directly or indirectly
precedents in Deschler’'s Procedure, changing the application of

chapter 26, section 1.12, the proponent .-
of an amendment has the burden of existing law are presumably

proving that the amendment does not legislation in Vi0|ati(_)n of
change existing law. Rule XXI clause 2(c), in the
The Chair feels that the basic ques- absence of rebuttal by the

tion addressed by the point of order is committee.

as follows: Does the absence in the .
precedents of the House of any ruling | _ON May 31, 1984, during con-
holding in order an amendment which | sideration in the Committee of the

attempts to restrict not the purpose or | Whole of the Departments of
object or amount of appropriation, but | State, Justice, and Commerce ap-
to limit the timing of the availability of propriation bill (H.R. 5172), a

funds within the period otherwise cov- : }
ered by the bill require the Chair to pO_Int of order was made and sus
tained, as follows:

conclude that such an amendment is

not within the permiSSible class of MR. [ROBERT S] WALKER [Of Penn-
amendments held in order as limita- sylvania]: Mr. Chairman, | have a
tions? The precedents require the point of order.

Chair to strictly interpret clause 2, The portion of the bill to which the
rule XXI, and where language is sus- point of order relates is as follows:
ceptible to more than one interpreta-

tion, it is incumbent upon proponent of ADMINISTRATION OF FOREIGN

the language to show that it is not in AFFAIRS

violation of the rule (Deschler’s chapter SALARIES AND EXPENSES

25, section 6.3).

In essence, the Chair is reluctant, For necessary expenses of the De-

partment of State and the Foreign

based upon arguments submitted to Service, not otherwise provided for,
him, to expand the doctrine of limita- including obligations of the United
tions on general appropriation bills to | __

permit negative restrictions on the use 5. 130 CoNG. REc. ——, 98th Cong. 2d
of funds which go beyond the amount, Sess.
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States abroad pursuant to treaties,
international agreements, and bina-
tional contracts (including obliga-
tions assumed in Germany on or
after June 5, 1945) and notwith-
standing section 602 of this Act for
administering the contribution to the
United States India Fund for Cul-
tural, Educational, and Scientific Co-
operation; expenses authorized by
section 9 of the Act of August 31,
1964, as amended (31 U.S.C. 3721),
and section 2 of the State Depart-
ment Basic Authorities Act of 1956,
as amended (22 U.S.C. 2669). . . .

Mr. Chairman, | refer to the com-
mittee report in which this particular
section is listed as a change in the ap-
plication of existing law. Therefore,
that would be in violation of rule XXI
and therefore | think my point of order
should be sustained.

THE CHAIRMAN:® Does the gen-
tleman from lowa wish to be heard any
further?

MR. [NEaL] SmiTH of lowa: No, Mr.
Chairman.

THE CHAIRMAN: It is the opinion of
the Chair that since the committee re-
port concedes that this is a change in
existing law, the point of order should
be upheld, and the point of order is
upheld.

Language Requiring Official
to Apply Standards Held Un-
constitutional by Competent
Court

§22.28 Rule XXI clause 2 pro-
hibits an amendment to a
general appropriation bill
which changes existing

6. George E. Brown, Jr. (Calif.).

court-made as well as statu-
tory law; an amendment to a
general appropriation bill
containing funds for the In-
ternal Revenue Service, to
deny use of funds therein to
formulate or carry out any
regulation which would
cause loss of tax-exempt sta-
tus to private religious
schools, unless in effect prior
to Aug. 22, 1978, was ruled
out of order as legislation,
since a federal court had en-
joined the Internal Revenue
Service from applying the
regulations in effect on Aug.
22, 1978, and the amendment
had the effect of requiring
the Internal Revenue Service
to apply interpretations of
the Internal Revenue Code
no longer in accordance with
the law.
On Aug. 19, 1980, during con-
sideration in the Committee of the

7. 126 CoNG. REec. 21978-80, 96th
Cong. 2d Sess. See also the note in
§77.10, infra, as to the effect of rul-
ings under clause 5(b) of Rule XXI,
which provides that no bill or joint
resolution carrying a tax or tariff
measure shall be reported by any
committee not having jurisdiction to
report tax and tariff measures, nor
shall an amendment in the House or
proposed by the Senate carrying a
tax or tariff measure be in order dur-
ing the consideration of a bill or joint
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Whole of the Department of
Treasury and Postal Service ap-
propriation bill, a point of order
was sustained against the fol-
lowing amendment:

The Clerk read as follows:

Amendment offered by Mr. [JoHN
M.] AsHBRrooK [of Ohio]: On page 8,
after line 22, insert the following
new section:

“Sec. 103. None of the funds made
available pursuant to the provisions
of this Act shall be used to formulate
or carry out any rule, policy, proce-
dure, guideline, regulation, standard,
or measure which would cause the
loss of tax-exempt status to private,
religious, or church-operated schools
under section 501(c)(3) of the Inter-
nal Revenue Code of 1954 unless in
effect prior to August 22, 1978.”". . . .

MR. [Louis] Stokes [of Ohio]: Mr.
Chairman, I make a point of order
against the proposed amendment on
the grounds that it is legislation on an
appropriation bill in violation of clause
2 of rule XXI.

Chapter 26, section 11.1 of
Deschler's Procedure states:

When an amendment . . . explic-
itly places new duties on officers of
the government, or implicitly re-
quires them to make investigations,
compile evidence or make judgments
and determinations not otherwise re-
quired of them by law then it as-
sumes the character of legislation
and is subject to a point of order.

This amendment would impose addi-
tional executive duties. Under the pro-
visions of this amendment the Com-
missioner and employees of IRS would

resolution reported by a committee
not having that jurisdiction.
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be required to make a determination
as to whether or not “any policy, proce-
dure, guideline, regulation, standard,
or measure” that the IRS proposed to
“formulate or carry out” would cause
the “loss of tax exempt status” of pri-
vate schools. It would require Federal
officials to make new determinations
as to the current tax-exempt status of
each private school, what that tax-ex-
empt status was on August 22, 1978
and whether the proposed action would
cause the loss of that tax exemption.
This amendment places new duties on
executive officials to make judgments
and determinations not required under
existing law.

In addition, Mr. Chairman, rule XXI,
clause 2 specifically states that no
“amendment changing existing law”
shall be in order. The proposed amend-
ment does change existing law. The ap-
plication of section 501(c)(3) of the In-
ternal Revenue Service Code (title 26
of the U.S. Code) has been modified
over the years by court decision.

For example, in Green against
Connally in 1971 the Supreme Court
held that a segregative private school
is not entitled to tax-exempt status
even though that section of the code
says absolutely nothing directly or in-
directly about racial discrimination or
segregative schools. It is clear, Mr.
Chairman, that the Federal courts,
through their interpretation of the
Constitution, have the authority under
the Constitution to change the applica-
tion of existing law through judicial in-
terpretation. | would maintain that
section 501(c)(3) as it was applied on
August 22, 1978 has now been changed
by Federal court interpretation of that
section. | refer specifically to the recent
Federal court order Green against Mil-
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ler, which is referred to as Green IlI,
decided on May 5, 1980. | need not go
into the specific details relative to that
case, but it is certainly apparent, Mr.
Chairman, | think, that this decision
has changed the application of section
501(c)(3). Thus, the proposed amend-
ment by the gentleman from Ohio
would require that the Internal Rev-
enue Service return to the law as it
was interpreted on August 22, 1978.
This then would be a change from the
interpretation now given that section.

A recent precedent, Mr. Chairman, is
the ruling by the Chair on an amend-
ment to the Treasury, Postal Service
appropriation bill for 1979 which can
be found on page H5096 in the Con-
gressional Record of June 7, 1978.
That amendment attempted to prohibit
the Internal Revenue Service from de-
termining whether or not an individual
is an employee “other than under the
audit practices, interpretations, regula-
tions and Federal court decisions in ef-
fect on December 31, 1975.” The Chair
ruled that the amendment would “re-
quire a return to the law as it existed
prior to” that date and therefore
changed existing law and was not in
order.

For those reasons, Mr. Chairman, |
believe the amendment to be in viola-
tion of rule XXI, clause 2, and urge the
approval of the point of order. . . .

MR. ASHBROOK: . . . As we all know,
there are three primary tests of ger-
maneness in the House rules. They
are:

First, subject matter. “An amend-
ment must relate to the subject matter
under consideration.” This amendment
deals with the exercise of authority by
the IRS, the funding for which is in-
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cluded in H.R. 7583. There is no hold-
ing by the Parliamentarian that, in a
similar case, would find the amend-
ment to be nongermane. . . .

“The primary tests of germaneness
are not exclusive though; an amend-
ment and the matter to which it is of-
fered may be related to some degree
under the tests of subject matter, pur-
pose, and jurisdiction, and still not be
considered under the precedents.” Nei-
ther of the precedents cited in either
the rules and Deschler’s would indicate
that the Ashbrook amendment is non-
germane. . . .

On the point he made regarding
changing existing law, | would call the
Chair’s attention to Revenue Procedure
7550. It clearly cites the decision that
he had indicated that is preserved by
this particular ruling, and that ruling
is in effect prior to the time that is list-
ed in my amendment. My amendment
does not require IRS to make any new
judgments not already being made or
able to be made pre-August 1978.

Probably the best argument for de-
feating the point of order on this
amendment is that it has been adopted
by the House in the fiscal year 1980
Treasury appropriations bill and the
fiscal year 1980 supplemental appro-
priations bill. Likewise, controversial
amendments restricting the use of
funds appropriated in an appropria-
tions bill have been consistently adopt-
ed in the past, the most well known of
these, of course, being the Hyde
amendment to restrict Federal funds
on abortion, and several amendments
to restrict the use of Federal funds to
support the busing of school children.

MR. [CHARLES B.] RANGEL [of New
York]: I would like to speak in support



Ch. 26 8§22

of the point of order. Mr. Chairman,
this amendment is not a limitation on
the use of money but actually is legis-
lation. What it does in fact do is to nul-
lify an administrative law court deci-
sion after the date that is in the
amendment, and it also restricts the
IRS from issuing rulings that would
allow charitable organizations to allow
their contributors to deduct these char-
itable deductions that are made. So
what it actually does is nullify existing
law, and by doing that, it nullifies a
Federal court decision. In addition to
that, Mr. Chairman, this amendment
interferes with the non-discretionary
authority of the executive branch of
Government. As pointed out by my col-
league, the gentleman from Ohio (Mr.
Stokes), the courts did not tell the IRS
what they could or could not do but
mandated by giving guidelines that
they must remove the tax exemptions
from institutions that were racially
discriminating against groups of peo-
ple.

In addition to that, Mr. Chairman,
this amendment violates the separa-
tion of powers. There is no question
that the judiciary has the obligation,
the constitutional responsibility, to re-
view legislation enacted by this Con-
gress and to give their opinions, and if
in fact we dislike any opinion given by
the court, whether it is the Green case,
one or two, or any other judiciary deci-
sion, we have the authority to legis-
late, but we cannot do that with an ap-
propriations bill. . . .

THE CHAIRMAN: ® the Chair is pre-
pared to rule.

The gentleman from Ohio [Mr.
Stokes] makes the point of order that

8. Richardson Preyer (N.C.).
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the amendment offered by the gen-
tleman from Ohio [Mr. Ashbrook] is
legislation on an appropriation bill in
violation of clause 2, rule XXI. . . .

The gentleman from Ohio (Mr.
Ashbrook) has cited precedents relat-
ing to germaneness. The Chair is of
the opinion that this is not a germane-
ness question.

The Chair is aware that in a cur-
rently binding Federal court order and
permanent injunction in the case of
Green against Miller, the Internal Rev-
enue Service has been enjoined and re-
strained from according tax-exempt
status to, and from continuing the tax-
exempt status now enjoyed by, all Mis-
sissippi private schools or the organi-
zations that operate them which have
been determined to discriminate ra-
cially. This is the uncontroverted sta-
tus of the law as interpreted by the
courts with respect to the authority of
the IRS in according tax-exempt sta-
tus.

As indicated on page 533 of the
House Rules and Manual, on June 7,
1978, an amendment by the gentleman
from California (Mr. Panetta) denying
the use of funds for the Treasury De-
partment to apply certain provisions of
the Internal Revenue Code other than
under regulations and court decisions
in effect on a prior date was held to be
legislation, since requiring an official
to apply interpretations no longer cur-
rent or legal in order to render the ap-
propriation applicable. In the opinion
of the Chair, the pending amendment
falls within the same category and is,
therefore, legislation in violation of
clause 2, rule XXI.

The Chair sustains the point of
order.
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Where Amendment Is Chal-
lenged as Changing Law,
Proponent Has Burden of Re-
futing

§22.29 The proponent of an
amendment against which a
point of order has been
raised and documented as
constituting legislation on an
appropriation bill has the
burden of proving that the
amendment does not change
existing law.

Precedents are few on the bur-
den of proof where an amendment
is challenged as being legislative,
but by analogy to precedents
under Rule XXI clause 2, requir-
ing the committee or Member of-
fering an amendment to show an
authorization for a proposed ap-
propriation, it may be concluded
that the proponent of the amend-
ment must prove to the satisfac-
tion of the Chair that language
which has been challenged is not
legislative, after an initial argu-
ment has been made, pursuant to
a point of order, that it does
change existing law. The Chair so
concluded in a ruling on July 17,
1975, in sustaining a point of
order against an amendment to
H.R. 8597 (Treasury, Postal Serv-
ice, and general governmental ap-

9. 121 ConNec. REc. 23239, 94th Cong.
1st Sess.

Ch. 26 8§22

propriations for fiscal 1976). The
proceedings are discussed in
§51.22, infra.

Where Provision in Bill Chal-
lenged as Legislation, Com-
mittee Has Burden

§ 22.30 Where a point of order
is raised against a provision
in a general appropriation
bill as constituting legisla-
tion in violation of Rule XXI
clause 2, the burden of proof
is on the Committee on Ap-
propriations to show that the
language constitutes a valid
limitation under the prece-
dents which does not change
existing law.

On Nov. 30, 1982,(19) a provision
in a general appropriation bill
prohibiting the use of funds there-
in by the Office of Management
and Budget to “interfere with” the
rulemaking authority of any regu-
latory agency was ruled out as
legislation which would implicitly
require that agency to make de-
terminations not required by law
in evaluating and executing its re-
sponsibilities mandated by law. In
the course of its ruling, the Chair
stated:

The Committee on Appropriations
has not sustained the burden of show-

10. 128 ConG. REec. 28063, 97th Cong.
2d Sess.
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ing that the proposed language would
not change and augment the respon-
sibilities imposed by law on the Office
of Management and Budget and, there-
fore, [the Chair] sustains the point of
order.

The proceedings are discussed
in

§52.43, infra.

§823. Incorporating or Re-
stating Existing Law

Reference as Merely Descrip-
tive

§23.1 It is in order in a gen-
eral appropriation bill to in-
clude language descriptive of
authority provided in law for
the operation of government
corporations and agencies
funded in the bill so long as
the description 1is precise
and does not change that au-
thority in any respect.

On June 15, 1973,21) during
consideration in the Committee of
the Whole of a general appropria-
tion bill (H.R. 8619), a point of
order was raised against the fol-
lowing provision:

CORPORATIONS
The following corporations and agen-
cies are hereby authorized to make

11. 119 ConNec. REc. 19843, 19844, 93d
Cong. 1st Sess.
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such expenditures, within the limits of
funds and borrowing authority avail-
able to each such corporation or agency
and in accord with law, and to make
such contracts and commitments with-
out regard to fiscal year limitations as
provided by section 104 of the Govern-
ment Corporation Control Act, as
amended, as may be necessary in car-
rying out the programs set forth in the
budget for the current fiscal year for
such corporation or agency, except as
hereinafter provided:

MR. [CHARLES A.] VaNIk [of Ohio]:
Mr. Chairman, | make a point of order
against the language found in line 13,
through line 22, on page 20, on the
basis that it is legislation in an appro-
priation bill.

THE CHAIRMAN: (12 The gentleman
from Ohio (Mr. Vanik) makes a point
of order against the language found on
page 20, line 13 through line 22.

Does the gentleman from Ohio wish
to be heard?

MR. VaNIk: Mr. Chairman, it is leg-
islation on an appropriation bill. It
clearly says, “The following corpora-
tions,” meaning the Federal Crop In-
surance Corporation and the Com-
modity Credit Corporation, “are au-
thorized to make expenditures.”

This is the work of the legislative
committee, and | contend that this is
legislation on an appropriation bill and
that this ought to be handled by the
legislative committee rather than
made a part of the appropriation bill.

THE CHAIRMAN: Does the gentleman
from Mississippi (Mr. Whitten), desire
to be heard?

MR. [JamIiE L.] WHITTEN: Mr. Chair-
man, | rise to make the point that the

12. James C. Wright, Jr. (Tex.).

5626



