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First, in both Situations 2 and 3, retail
power costs are stranded by customers who
gain access to FERC jurisdictional
transmission tariffs via state action. In
Situation 2, state municipalization law
governs. In Situation 3, the state has
authorized retail wheeling by statute or
regulation, or both. Notwithstanding the need
for state authorization in both cases, the
majority decides that the Commission should
be the “primary forum” in Situation 2, but
that a much more narrow approach to retail
stranded costs in Situation 3.7 The more
aggressive “‘primary forum’ approach to
municipalization is predicated on the view
that any strandings are a result of an
inducement (i.e., market options) created by
this Commission’s Open Access Rule. Yet,
since both wholesale transmission customers
and retail transmission customers are
“eligible customers” under the tariffs
required by this Rule, if the Rule induces the
stranding of retail power costs in one
situation, it obviously does it in both.

As commenters have noted, the
relationship between FERC-regulated
transmission service and retail power
customers is generally the same in both
Situations 2 and 3.8 The similarity runs first
to the actions that actually cause costs to be
stranded. While it is true that retail wheeling
will only occur pursuant to state legislative
or regulatory action, it is also true that a retail
customer can only convert to wholesale
status (e.g., municipalize) pursuant to state
law. This process sometimes may occur in
the absence of regulatory or other oversight
(e.g., municipalization under pre-established
statutory scheme), or with direct and
immediate review and approval. The current
evidence reflects active state commission
oversight, typically. In this latter case, there
is even less reason to distinguish between
these Situations.

The majority implicitly seeks to delimit the
area of appropriate state authority over
stranded costs according to whether the state
acts directly and by current enactments to
authorize retail wheeling, on one hand, or
less directly through established state
municipalization laws, on the other.

7The policy adopted with respect to Situation 3
is that the Commission would only be a forum for
hearing stranded costs issues in the narrow
circumstance where ‘‘the state regulatory authority
does not have authority under state law to address
stranded costs when the retail wheeling is
required.” The majority fails to address what would
happen if a legislature addresses the issue of
stranded costs directly without delegating the task
to a state regulatory authority. | would hope that the
Commission would not set itself up for
confrontation with a state legislature and | would
have preferred that to also exclude those
circumstances “where the state otherwise addresses
the issue” from the circumstances in which the
Commission would act in Situation 3.

8This argument is made both by commenters
arguing that the Commission has no jurisdiction
over stranded costs in Situation 2 or 3 (California
Public Utilities Commission Initial Comments at 7)
and by commenters arguing that the Commission
should assert primary jurisdiction over stranded
costs in both Situations (see e.g., Edison Electric
Institute Initial Comments at I\V-13; Coalition For
Economic Competition Initial Comments at 22;
Utilities For An Improved Transition Initial
Comments at 16-26).

However, costs could be stranded under state
law by either action. Under the former
scenario, however, a state is presumed to be
more willing and capable of dealing with
stranded costs. Under the latter, it is
presupposed to be less interested. This
distinction is specious.

A second similarity pertains to the
jurisdictional status of transmission service.
The Commission has been clear and
consistent that the FPA gives the
Commission exclusive jurisdiction over
interstate transmission service, regardless of
whether the customer is a wholesale or a
retail wheeling customer. It is this authority
upon which we rely to claim jurisdiction
over transmission assets and related costs
originally incurred to provide customers at
the retail level with bundled service. New
wheeling customers in both Situations 2 and
3 will take service under FERC open access
tariffs. There are identical cost-causational
facts in Situations 2 and 3, yet the majority
adopts very different outcomes in each case
under the Final Rule.

D. The “Primary Forum” Approach is More
Subject to Legal Challenge

In my view, our disagreement involves
more than a policy choice. The majority’s
chosen approach clearly makes our stranded
cost recovery approach more vulnerable to a
legal challenge. The cost recovery scheme
which would result from the majority’s
approach will render a FERC-ordered
transmission surcharge to recover retail
stranded costs susceptible to legal challenge
on the basis that it is anti-competitive and
unduly discriminatory. The “primary forum”
approach imposes upon a retail-turned-
wholesale customer something akin to
double jeopardy. In other words, a departing
customer might have to pay both an exit fee
for the retail costs which the state
commission finds it has stranded and, in
addition, an entry fee for wholesale access in
the amount of the additional retail stranded
costs which FERC determines are
inadequately covered by state proceedings.

This, in my view, makes the Final Rule
more susceptible to challenges that FERC’s
transmission surcharge is anti-competitive.
E.g., Cajun Electric Power Cooperative, Inc. v.
FERC, 28 F.3d 173 (D.C. Cir. 1994). The
second-guessing of states inherent in the
“primary forum’ approach makes any
arguments that stranded cost recovery is anti-
competitive more difficult to overcome than
if the stranded costs resulted from wholesale
customers simply changing wholesale
suppliers. This is because, unlike wholesale-
to-wholesale strandings, the Commission
cannot plausibly argue that the costs incurred
were originally addressed in the context of its
own rate decisions or were previously part of
its responsibility for administering wholesale
service obligations.

I am strongly persuaded that the
Commission would be on much stronger
legal ground if we were to treat state
authority over stranded costs with the same
deference in the municipalization or “‘retail-
turned-wholesale” situation in the same
manner as the Final Rule prescribes for
situations where retail wheeling occurs. In
the latter case, the Commission ought to

provide a forum where neither the state
legislature nor the state commission attempts
to address this important transition issue.

James J. Hoecker,
Commissioner.

Promoting Wholesale Competition Through
Open Access Non-Discriminatory
Transmission Services by Public Utilities

Recovery of Stranded Costs by Public
Utilities and Transmitting Utilities

[Docket No. RM95-8-000; Docket No. RM94—
7-001]

Issued April 24, 1996.

MASSEY, Commissioner, dissenting in
part:

| support all of the provisions of this rule
save one, the provision on stranded costs
arising from retail competition and from
municipalization. When the Commission
issued the Notice of Proposed Rulemaking, |
stated that the Commission should treat
stranded costs arising from retail competition
and municipalizations similarly, as follows:

For either retail competition or
municipalization, when the state commission
has authority to address the issue, and uses
such authority to decide the recoverability of
the stranded costs, the state’s decision should
not be second-guessed by this Commission.
However, when a state commission does not
have the authority to decide the
recoverability of stranded costs, or has
authority but does not use it, this
Commission should act on requests for
stranded cost recovery.

My approach would assure utilities of
getting a decision on the merits of their
claim. Costs would not be stranded for lack
of a regulatory decision. At the same time,
this Commission would allow states to make
decisions, when they have authority, on
issues of critical concern to their local
utilities and ratepayers. Only if states lack, or
fail to use, such authority would this
Commission step in to assure the utility of
receiving a decision on the merits.

For the reasons | stated then, | still disagree
with the rule’s approach to stranded costs
arising from retail competition or
municipalization. In all other respects, |
support this rule.

William L. Massey,

Commissioner.

[FR Doc. 96-10694 Filed 5-9-96; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 37
[Docket No. RM95-9-000; Order No. 889]

Open Access Same-Time Information
System (Formerly Real-Time
Information Networks) and Standards
of Conduct

April 24, 1996.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission is adding rules
establishing and governing an Open
Access Same-time Information System
(OASIS) (formerly real-time information
networks) and prescribing standards of
conduct. Under this final rule, each
public utility (or its agent) that owns,
controls, or operates facilities used for
the transmission of electric energy in
interstate commerce will be required to
create or participate in an OASIS that
will provide open access transmission
customers and potential open access
transmission customers with
information, provided by electronic
means, about available transmission
capacity, prices, and other information
that will enable them to obtain open
access non-discriminatory transmission
service. This final rule requires each
public utility subject to the rule to
implement standards of conduct to
functionally separate transmission and
wholesale power merchant functions
and the creation of a basic OASIS
system. In addition, some of the
standards and formats for OASIS nodes
are prescribed in a document entitled
OASIS Standards and Communication
Protocols that is being issued with the
final rule. The Commission also is
establishing further procedures to
complete the standards for displays and
formats. The development of OASIS
requirements will continue in a Phase I,
in which the Commission will continue
to develop the requirements for a fully
functional OASIS.

Effective Date: This final rule will
become effective on July 9, 1996.

Compliance Date: Compliance with
the standards of conduct and operation
of an OASIS meeting the requirements
of this final rule must commence on or
before November 1, 1996.

Conference Date: A technical
conference on any remaining issues will
be held on June 17, 1996.

ADDRESSES: The technical conference
will be held at the Commission’s

headquarters at 888 First Street, NE.,
Washington, DC. 20426.

FOR FURTHER INFORMATION CONTACT:

Marvin Rosenberg (Technical
Information), Office of Economic
Policy, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 208—
1283

William C. Booth (Technical
Information), Office of Electric Power
Regulation, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426 (202) 208—
0849

Gary D. Cohen (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 208-0321

SUPPLEMENTARY INFORMATION: In

addition to publishing the full text of

this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours

in the Public Reference Room at 888

First Street, NE., Washington, DC 20426.
The Commission Issuance Posting

System (CIPS), an electronic bulletin

board service, provides access to the

texts of formal documents issued by the

Commission. CIPS is available at no

charge to the user and may be accessed

using a personal computer with a

modem by dialing 202—208-1397 if

dialing locally or 1-800-856—3920 if
dialing long distance. CIPS is also
available through the Fed World system

(by modem or Internet). To access CIPS,

set your communications software to

19200, 14400, 12000, 9600, 7200, 4800,

2400, or 1200 bps, full duplex, no

parity, 8 data bits and 1 stop bit. The

full text of this order will be available
on CIPS indefinitely in ASCII and

Wordperfect 5.1 format. The complete

text on diskette in WordPerfect format

may also be purchased from the

Commission’s copy contractor, La Dorn

Systems Corporation, also located in the

Public Reference Room at 888 First

Street, NE., Washington, DC 20426.
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l. Introduction

The Federal Energy Regulatory
Commission (Commission) is
promulgating new regulations amending
18 CFR to add Part 37 containing rules
establishing and governing transmission
information networks and standards of
conduct. The Commission is issuing this
final rule in tandem with its final rule
on Open Access Transmission and
Stranded Costs (Open Access Final
Rule).1 This final rule applies to any
public utility that offers open access
transmission services under the Open
Access Final Rule pro forma tariff.
Under the Open Access Final Rule, the
open access pro forma tariff may be
used by wholesale transmission
customers and by retail transmission
customers that are able to receive
unbundled retail transmission either
voluntarily from the public utility or as
a result of a state retail access program.

This final rule is being issued after a
review of the comments filed in
response to the Commission’s notice of
proposed rulemaking issued in this
proceeding on December 13, 1995 (RIN
NOPR).2

This final rule becomes effective on
July 9, 1996. By November 1, 1996, all
affected public utilities must file
procedures with the Commission that
will enable customers and the
Commission to determine whether they
are in compliance with the standards of
conduct requirements contained herein.

Additionally, under this final rule,
each public utility as defined in section

1See Promoting Wholesale Competition Through
Open Access Non-Discriminatory Transmission
Services by Public Utilities and Recovery of
Stranded Costs by Public Utilities and Transmitting
Utilities, Final Rule, FERC Stats. & Regs. 131,036
(April 24, 1996); this document is being published
concurrently in the Federal Register.

2Real-Time Information Networks and Standards
of Conduct, Notice of Proposed Rulemaking, 60 FR
66182 (December 21, 1995), FERC Stats. & Regs.
932,516 (December 13, 1995).

201(e) of the Federal Power Act, 16
U.S.C. 824(e) (1994), (or its agent) that
owns, controls, or operates facilities
used for the transmission of electric
energy in interstate commerce (each
Transmission Provider) must develop or
participate in an Open Access Same-
time Information System (OASIS).3 This
final rule establishes Phase | OASIS
rules that require the creation of a basic
OASIS.4 The basic OASIS required by
this final rule must be in place and
operational by November 1, 1996. The
development of OASIS requirements
will continue in Phase Il, during which
the Commission will develop the
requirements for a fully functional
OASIS.

While the final rule set forth in this
order is consistent with the proposal
described in the RIN NOPR, it also
resolves certain issues that were
described in the RIN NOPR but left
undecided, and adds clarifications and
revisions, as suggested by the
comments. As proposed in the RIN
NOPR, the final rule describes what
information must be provided on an
OASIS, how an OASIS must be
implemented and used, and contains a
code of conduct applicable to all
transmission providing public utilities.

As proposed in the RIN NOPR, we are
issuing this final rule along with a
separate document entitled OASIS
Standards and Communication
Protocols (Standards and Protocols) to
help ensure that each OASIS will
provide information in a uniform
manner. However, the standards and
protocols are not yet complete.
Consequently, we are inviting the How
Group 5 to submit an additional report,

31n the notice of technical conference that
initiated this proceeding, see infra n. 12, we chose
the term ““Real-Time Information Network’ to
describe the electronic information system
envisioned by that notice. We invited comments on
whether we should substitute another term in place
of RIN. In response, a number of commenters
suggested that “RIN’’ was not a suitable name for
the electronic information network envisioned by
the RIN NOPR, mainly because while some RIN
postings may be made ‘“‘real-time” most will not
and that, therefore, RIN is a misnomer.

After a review of suggested replacements
presented in the comments, we will abandon the
name “RIN’" in favor of Open Access Same-time
Information System, suggested by Virginia Electric
Power Company (VEPCO), for several reasons. First,
as noted above, the information system being
developed in this proceeding actually will be a
“‘same-time”” information system, and not a “‘real-
time”’ system. Second, VEPCO correctly points out
that the system will be part of an existing network
(the Internet) and not a new network. Third, the
name “OASIS’ highlights that the system relates to
open access.

4 Any entity may, for good cause, seek a waiver
of the requirements established by this final rule,
either as to the creation of an OASIS or for reporting
requirements.

5See, infra, n. 13.

on or before May 28, 1996, to help us
resolve these deficiencies. We will also
hold a technical conference on June 17,
1996 to resolve any remaining issues
and to allow input from interested
persons. We will issue a revised
Standards and Protocols document as
soon as possible thereafter.

We are moving promptly to complete
the standards and protocols to ensure
that the OASIS will be operational and
in compliance with this final rule by
November 1, 1996. In selecting this date,
we have balanced the need to have a
functional system of fair and non-
discriminatory information in place to
support the Open Access Final Rule
against the comments that argued that
implementation of an OASIS could not
be accomplished in 60 days and to
avoid implementation during the peak
winter or summer months.

I1. Public Reporting Burden

The final rule requires Transmission
Providers to participate in an OASIS
designed to provide open access
transmission users and potential open
access transmission users with
information by electronic means about
available transmission capacity and
prices.

The RIN NOPR contained an
estimated annual public reporting
burden associated with a final rule
consistent with the RIN NOPR. In
response to the RIN NOPR, NRECA 6
filed comments with the Commission
that argued that the Commission’s
estimated public reporting burden
should have taken into account that
Question 45 of the RIN NOPR asked
whether OASIS rules should be
extended to apply to non-public utilities
that own or control facilities used for
the transmission of electric power in
interstate commerce.? Based on this
inquiry, NRECA argued that the public
burden estimate should have been based
on the assumption that the proposed
OASIS rules would be extended to
apply to non-public utilities (even
though this was not proposed by the
Commission).

The Commission’s task in preparing a
public burden estimate at the NOPR
stage was to estimate the annual public
reporting burden associated with a final
rule consistent with the RIN NOPR. This
is what the Commission did. An

6 Attached to this document is a list of the
commenters and the abbreviations used to designate
them. Several of the comments were filed late. We,
nevertheless, will consider these comments.

7NRECA also submitted a letter to the Office of
Management and Budget (OMB) that raised the
same issue.
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estimate based on deviations from the
NOPR proposal, as NRECA suggested,
would have been inappropriate. At the
same time, however, by asking Question
45, we identified the issue and gave the
commenters an opportunity to be heard
before making a final decision.

Ouir final rule, like the RIN NOPR,
applies only to public utilities, and not
to non-public utilities. However, as
discussed in this order and as
commented upon by various non-public
utilities, in the Open Access Final Rule
we are including a reciprocity provision
in public utility open access tariffs
under which all those who elect to take

service under the open access tariff
(including non-public utilities) will
have to offer reciprocal service
including an information network,
unless they are granted a waiver of the
reciprocity provision in the tariff.8
Consequently, we have increased the
estimate of number of respondents in
this rulemaking to reflect the additional
burden on those non-public utilities that
seek service under open access tariffs.
However, this is offset by our current
expectation that there will be far fewer
OASIS sites than we originally
anticipated in the RIN NOPR. The How
Group estimates there will be between

20-35 OASIS sites nationwide.® Using
the higher number, the burden of
running each OASIS will be shared, on
average, by four respondents. This is
reflected in the burden hour and cost
estimates.

Our burden hour and cost estimates
include the information gathering
requirements imposed on public
utilities that do not develop their own
OASIS. Additionally, we have refined
our estimate of the annual public
reporting burden to account for
revisions that this final rule makes to
the RIN NOPR.

Estimated Annual Burden:

No. of re- Total an-
. No. of re- | Hours per
Data collection spond- nual
ents sponses | response hours
IR T=] oo 1 12T PP PPROPTSPPIO 140 1 1879 263,060
RECOIAKEEPING ...ttt ettt b et s bttt e s be e e b e e san e e sbeesneenbee e 140 1 418 58,520

Total Annual Hours for Collection (Reporting + Recordkeeping, (if appropriate)) = 321,580.
Data collection costs: The Commission projects the average annualized cost per respondent to be the following:

Annualized Capital/Startup Costs—$47,500

Annualized Costs (Operations & Maintenance)—$142,250.

Total Annualized Costs—$189,750.

Internal Review

The Commission has reviewed the
collection of information required by
this final rule and has determined that
the collection of information is
necessary and conforms to the
Commission’s plan, as described in this
final rule, for the collection, efficient
management, and use of the required
information. The Commission has
assured itself, by means of its internal
review, that there is specific, objective
support for the information burden
estimate set forth above.10

Persons wishing to comment on the
collections of information required by
this final rule should direct their
comments to the Desk Officer FERC,
Office of Management and Budget,
Room 3019NEOB, Washington, D.C.
20503, phone 202-395-3087, facsimile:
202-395-7285 or via the Internet at
hillier t@al.eop.gov. Comments
must be filed with the Office of
Management and Budget within 60 days
of publication of this document in the
Federal Register. A copy of any
comments filed with the Office of

8 As explained in the Open Access Final Rule,
non-public utilities that do not want to meet the
reciprocity condition may choose not to take service
under an open access tariff. In that circumstance,
the public utility may, if it chooses, voluntarily
provide transmission service on a unilateral basis
to the non-public utility.

Management and Budget also should be
sent to the following address at the
Commission: Federal Energy Regulatory
Commission, Information Services
Division, Room 41-17, 888 First Street,
NE., Washington, DC 20426. For further
information, contact Michael Miller,
202-208-1415.

I11. Discussion

A. Background

This proceeding began with the
issuance of our proposed Open Access
rule (Open Access NOPR) 11 and a notice
of technical conference to consider
whether a RIN (now an OASIS) or some
other option would be the best means to
ensure that potential customers of
transmission services could obtain
access to transmission service on a non-
discriminatory basis. 12 The notice of
technical conference was followed by
procedures and input (described in the
RIN NOPR) that led to the issuance of
the RIN NOPR.

Open access non-discriminatory
transmission service requires that
information about the transmission

9How Group comments at 19.

10See 44 U.S.C. §3506(c).

11 See Promoting Wholesale Competition Through
Open Access Non-Discriminatory Transmission
Services by Public Utilities and Recovery of
Stranded Costs by Public Utilities and Transmitting

system must be made available to all
transmission customers at the same
time. This means that public utilities
must make available to others the same
transmission information that is
available to their own employees and
that is pertinent to decisions they make
involving the sale or purchase of
electricity. The RIN NOPR suggested
requirements representing the first steps
towards accomplishing these objectives.

The RIN NOPR addressed four main
issues: the types of information that
need to be posted on an OASIS;
technical issues concerning the
development and implementation of an
OASIS; the development of a basic
OASIS in Phase | and the development
of a fully functional OASIS in Phase II;
and proposed standards of conduct to
prevent employees of a public utility (or
any of its affiliates) engaged in
marketing functions from obtaining
preferential access to OASIS-related
information.

Utilities, Notice and Supplemental Notice of
Proposed Rulemaking, 60 FR 17662 (April 7, 1995),
FERC Stats. & Regs. 132,514 (March 29, 1995).

12Real-Time Information Networks, Notice of
Technical Conference and Request for Comments,
60 FR 17726 (April 7, 1995).
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The Commission’s consideration of
the first two of these issues relied
heavily on the efforts of two industry-
led working groups that presented
recommendations to the Commission. 13

Additionally, the RIN NOPR invited
commenters to address specific
guestions on various issues and invited
comments generally on the entire
proposal.

As discussed in the RIN NOPR, the
handling of various types of information
that might be posted on an OASIS
depends on substantive determinations
being made in the Commission’s Open
Access rulemaking proceeding.14 For
this reason, the RIN NOPR attempted to
identify the issues that might be affected
by decisions that would be made in the
Open Access rulemaking and invited
comment on the mechanics of
implementing whatever determinations
ultimately would be reached in the
Open Access rulemaking, without
attempting to prejudge the merits of the
underlying legal and policy issues.

Additionally, the RIN NOPR included
(as Appendix “C”) a set of upload and
download templates for comment to
ensure that all data definitions are the
same and that the information presented
on the OASIS will be uniform and
clearly understood.

The Commission’s RIN NOPR, issued
on December 13, 1995, invited
comments on enumerated questions,
along with general comments.
Comments were filed by over 100
commenters. These comments were
generally favorable to the OASIS

13The North American Electric Reliability
Council (NERC) acted as a facilitator for an
industry-led independent working group,
representing diverse interests, to help participants
reach consensus, and to help them prepare a report
to the Commission on what information should be
posted on a RIN (the “What Group”). The Electric
Power Research Institute (EPRI) facilitated a similar
working group (the “How Group”’) that sought
consensus on how to implement a system that
would accomplish these objectives. Both groups
submitted reports to the Commission describing
their progress in reaching consensus on their
respective issues. As explained in the RIN NOPR,
after determining that the working groups had
balanced representation from diverse interests and
had operated in an open, inclusive manner, the
Commission used the working groups’
recommendations as the starting point for
developing the RIN NOPR.

A fuller description of the working groups’
composition and activities is contained in the RIN
NOPR and in the reports that those groups
submitted to the Commission for its review
(attached to the RIN NOPR as Appendices “A” and
“B” and made publicly available at the
Commission’s offices and through the Commission
Issuance Posting System (CIPS)).

14For example, the information about ancillary
services that must be posted on an OASIS depends
on what ancillary services a public utility must
provide. Likewise, the information about discounts
that must be posted on an OASIS depends on
whether discounting is allowed.

concept, although numerous
disagreements remained as to the
details. The comments will be discussed
below on an issue-by-issue basis.15

In the RIN NOPR, we invited the two
industry-led working groups to continue
their efforts to reach consensus and to
report to us on their progress. On March
7, 1996, the How Group submitted a
report giving proposed revisions to their
original report.16 The How Group also
submitted a report on April 15, 1996
making recommendations on additional
issues on which the group had reached
consensus.

B. Summary of the Regulations and
Their Implementation

The Commission is issuing this final
rule with the Open Access Final Rule to
implement the legal and policy
determinations being made in the Open
Access Final Rule.1? This final rule
contains three basic provisions that,
taken together, will ensure that
transmission customers have access to
transmission information enabling them
to obtain open access transmission
service on a non-discriminatory basis.
This final rule is necessary, therefore, to
meet the legal requirement, discussed in
the Open Access Final Rule, that the
Commission remedy undue
discrimination in interstate
transmission services by public utilities.

The first provision establishes
standards of conduct. These standards
are designed to ensure that a public
utility’s employees (or any of its
affiliates’ employees) engaged in
transmission system operations function
independently of the public utility’s
employees (or of any of its affiliates’
employees) who are engaged in
wholesale purchases and sales of
electric energy in interstate commerce.
Such separation is vital if we are to
ensure that the utility does not use its
access to information about
transmission to unfairly benefit its own

15|n the discussion that follows, our references to
comments are illustrative and not inclusive. While
we have intended to identify all of the major issues
raised by the commenters, we have not attempted
to identify all commenters in instances where more
than one comment makes the same point.

16 The participants in the How Group submitted
a report entitled Consensus Comments of the
Wholesale Electric Power Industry on behalf of the
“industry management process (interim) on how to
implement transmission services information
networks?”

17 For example, a number of smaller public
utilities and non-public utilities have argued that
they should be exempted from the OASIS
requirements. The Open Access Final Rule provides
that public utilities may seek waivers of some or all
of the requirements of the Open Access rules. This
would include the OASIS requirement. Similarly,
the Open Access Final Rule provides that non-
public utilities may seek waivers of the tariff
reciprocity provision as applied to them.

or its affiliates’ sales. Entities subject to
these rules are to achieve compliance
with the standards of conduct by
November 1, 1996.

The second provision sets out basic
rules requiring that jurisdictional
utilities that own or control
transmission systems set up an OASIS.
Under these rules, the utilities are
required to provide certain types of
information on that electronic
information system as to the status of
their transmission systems and are
required to do so in a uniform manner.
With these requirements, we are
opening up the “black box’ of utility
transmission system information. When
in place, the OASIS will allow
transmission customers to determine the
availability of transmission capacity and
will help ensure that public utilities do
not use their ownership, operation, or
control of transmission to deny access
unfairly. Entities subject to this rule are
to have a basic OASIS, meeting the
requirements of this final rule, in
operation by November 1, 1996.

The third component involves the
various standards and protocols
referenced in the regulations that are
necessary to ensure that the OASIS
system presents information in a
consistent and uniform manner. As
proposed in the RIN NOPR, this final
rule references a publication entitled
OASIS Standards and Communication
Protocols.18 This publication contains
the above-mentioned standards and
communication protocols. The
publication details the Phase |
requirements for technical issues related
to the implementation and use of an
OASIS (i.e., a compilation of OASIS
standards and communication
protocols). Because of their level of
detail, the standards and protocols
referenced in the regulations will be
contained in the Standards and
Protocols document and will not be set
out in the Code of Federal Regulations.

In developing the standards and
protocols, we have been greatly assisted
by the industry. However, more work
needs to be done before the necessary
standards and protocols are complete.
For this we will again look to the
industry and its working groups. The
Commission believes a standard or
uniform set of protocols is essential. The
industry is best situated not only to
develop the necessary standards but to
develop them where possible with a
consensus. Consequently, we are asking
the How Group to provide us with

18This title differs slightly from the title we
suggested for this document in the RIN NOPR. We
are making this change to reflect more accurately
the contents of the document as it has evolved.
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additional recommendations on those
technical issues remaining to be
resolved. After receiving this report, we
will hold a technical conference. In the
meantime, to enable utilities to begin
the process of implementing their
OASIS, we will publish the standards
and protocols that have been developed
to date.

We must also provide for the
contingency that, over time, the
standards and protocols may need to be
revised. To this end, NERC, in its
comments, proposed to continue the
industry-based process for developing
OASIS requirements begun by the two
industry working groups. NERC argued
that the Commission should abandon its
intention to approve standards
developed by industry-wide consensus
and to make decisions in those areas
where consensus is not achieved.
Instead, NERC argued that the
Commission should authorize an
industry group, facilitated by NERC and
EPRI, to set and enforce detailed
standards under broad policy guidelines
fixed by the Commission.

As we have needed the contributions
of the industry to develop the standards
and protocols, we will continue to need
that assistance in the future to develop
a consensus wherever possible. We need
to strike a balance between
standardization to make OASIS work
and encouraging innovation. To this end
we encourage all industry participants
to continue seeking consensus and
reporting proposals to the Commission
for our consideration. We welcome the
continued work of all industry
participants on revising and improving
standards and establishing appropriate
methods for recommending standards in
the future. We will continue to give
careful consideration to all consensus
recommendations presented by the
industry group(s), provided that they
continue to invite balanced
participation in an open process.

However, we reject entirely the notion
that the Commission need not approve
the Standards and Protocols and that
these matters can be left to the industry
for implementation and self-policing.
Although we continue to seek industry
consensus, the Commission must
reserve final decisions to itself. We
cannot turn over the process of
approving and enforcing OASIS
requirements to the industry. The
Commission does not believe that
resolution of the outstanding issues or
future changes will occur more quickly
without Commission oversight.1® Nor

19To the contrary, our experience with the
natural gas pipeline industry persuades us that an

do we believe that merely by
announcing broad policy guidelines we
would be creating a mechanism that
would be sufficient to allow the
Commission to revise regulations
quickly. Accordingly, we will not
abdicate our responsibility to decide
these issues ourselves; nor shall we
delegate responsibility for making these
decisions to anyone else.

With respect to the as yet unresolved
technical issues, we invite the How
Group to report to us on or before May
28, 1996 on these issues (and to attach
any comments it has received from any
interested person with opposing views).
Prior to issuing a revised Standards and
Protocols document, we will hold a
technical conference on these issues on
June 17, 1996. This short time frame is
necessary if the OASIS is to be properly
operational by November 1, 1996.

The Commission recognizes that the
standards and protocols necessarily will
evolve over time. The Commission is
committed to a process for reviewing
and, if necessary, revising and
improving the Standards and Protocols
on a regular basis after implementation.
We are sensitive to the fact that business
practices and technology will continue
to change under open access and that a
mechanism to make changes to the
regulations and to the accompanying
standards and protocols on an expedited
basis may be needed. It would be
premature at this time, however, to
determine the appropriate mechanism
for making such changes, because the
method could vary depending on the
type of change contemplated. In filing
its report, we ask that the How Group
advise us on this issue. We will
welcome discussions and comments on
mechanisms for revising the standards
and protocols on an ongoing basis at the
June 17, 1996 technical conference.

In the sections that follow, we
discuss, section-by-section, the
regulations we are adopting with this
final rule; how the costs of
implementing the requirements of these
regulations are to be recovered; and the
details of implementation.

C. Section 37.1—Applicability

This section is unchanged
substantively from what we proposed in
the RIN NOPR. As proposed previously,
the rules in Part 37 apply to any public
utility that owns or controls facilities
used for the transmission of electric
energy in interstate commerce.20

expedited schedule is more likely with active
Commission oversight than otherwise.

20\We are, however, modifying this provision to
clarify that it is intended to include public utilities
that “operate” facilities used for the transmission of
electric energy in interstate commerce. We are also

In proposing these regulations, we
stated that issues relating to potential
gaps in providing comparable open
access to wholesale transmission
services or to transmission information
that may arise because the requirements
do not apply to non-public utilities
would be addressed in the Open Access
rulemaking proceeding. We also invited
comment on whether the Commission
should extend OASIS requirements to
non-public utilities that own or control
facilities used for the transmission of
electric energy in interstate commerce
(Question 45) and on whether the
reciprocity condition of the proposed
Open Access rule dictates that a non-
public utility should have an OASIS
(Question 46).

Comments

The responses to Question 45 split
along industry lines. Generally, public
utilities subject to OASIS rules
advocated that the Commission should
impose OASIS requirements on non-
public utilities. They argued that
applying OASIS requirements to non-
public utilities would promote
competition and a “level playing field.”
These commenters argue that all
companies should pay the costs of
developing and operating an OASIS and
should be required to divulge
information to their competitors on it.

Along these lines, Allegheny argued
that, in order to provide a level playing
field between public utilities and their
competitors, the proposed standards of
conduct should be expanded to include
personnel of any entity that trades on an
OASIS. Allegheny suggested, therefore,
that the standards of conduct be
rewritten to be applicable to non-public
utilities through a requirement that they
sign confidentiality agreements as a
condition of obtaining access to OASIS.

Those favoring applying OASIS rules
to non-public utilities argued that a
significant portion of the wholesale
transmission market is owned by non-
public utilities (ConEd estimates that
non-public utilities, excluding
cooperatives, control about 25 percent
of the circuit miles of transmission lines
nationwide). They argued that, without
information about these lines, accurate
calculations of available transmission
capability cannot be made. However,
those advocating that the Commission
should assert jurisdiction over non-
public utilities were divided between
those who maintained that the
Commission has authority to do so
directly under § 311 of the Federal

clarifying that these regulations apply to
transactions performed under the pro forma tariff
required in Part 35 of the Commission’s regulations.
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Power Act (FPA) 21 and those who
maintained that the Commission does
not have such authority. The latter
group suggested that the Commission’s
authority is not clearcut and, to avoid
needless delay and litigation, the
Commission should rely on the
reciprocity condition in the pro forma
tariffs to extend OASIS requirements to
non-public utilities.22 ConEd argued
that we should state that compliance
with OASIS requirements is required by
both §311 and reciprocity.

The larger non-public utilities argued
that, while the Commission lacks
authority to impose OASIS rules under
§311 of the FPA, they nevertheless will
voluntarily comply with the rules
because this would be in their own best
interest. By contrast, a number of small
non-public utilities argued that they
should be exempt from OASIS rules,
particularly the standards of conduct,
for the same reasons that smaller public
utilities argued that they should be
exempted from the requirements of the
Open Access Final Rule. The smaller
non-public utilities stressed that they do
not “control”” many of their
transmission lines and that many of
their lines lack commercial interest.
They recommended the development of
a joint or regional OASIS that would
make participation in an OASIS easier
and argued that, as to smaller non-
public utilities, the rules requiring a
separation of functions are unduly
burdensome and their scant benefits
would be outweighed by their costs to
consumers.

NRECA argued that the availability of
transmission service under § 211 of the
FPA is sufficient to prevent abuses. By
contrast, Com Ed argued that
Commission orders in § 211 proceedings
come too late to prevent abuses.

In Question 46 of the RIN NOPR, we
asked whether, based on reciprocity, we
should require non-public utilities to
develop or participate in an OASIS.23
The responses to this question generally
are split along the same lines as the
responses to Question 45, with non-
public utilities pointing out that most
would participate voluntarily in an
OASIS because it would be in their best
interest to do so.

2116 U.S.C. §825j. Section 311 authorizes the
Commission to obtain information (and conduct
appropriate investigations) about, among other
matters, the transmission of electric energy
throughout the United States, regardless of whether
such transmission is otherwise subject to the
Commission’s jurisdiction, and to report to
Congress the results of any investigations it carries
out under the authority of this provision.

22 See discussion of Question 46, infra.

23 The discussion of questions 45 and 46 by
commenters often overlapped.

APPA asserted that voluntary
participation would suffice to
accomplish the Commission’s goals and
seeks assurance that compliance with
OASIS requirements by non-public
utilities would be deemed by the
Commission to satisfy the reciprocity
condition in the pro forma tariffs. APPA
also asserted that participation in a
regional OASIS would make compliance
easier for non-public utilities and would
help them deal better with operational
issues such as parallel flows. At the
same time, NE Public Power District
argued that, although it is willing to
participate in an OASIS voluntarily, the
Commission lacks authority to compel
publicly-owned non-public utilities to
comply with OASIS regulations.

In contrast, a number of public
utilities maintained that non-public
utilities cannot provide comparable
open-access non-discriminatory service
unless they comply with the same
OASIS rules as do public utilities. PIM
argued that, although public utilities
and non-public utilities differ in their
ownership, this does not provide a
rational basis to exclude non-public
utilities from participation in an OASIS.
Carolina P&L argued that the same
concerns that motivated the
Commission to propose the standards of
conduct dictate that the rules should
apply equally to non-public utilities.

Others argued that, if non-public
utilities need not comply with the same
OASIS rules applicable to public
utilities, the non-public utilities would
have the benefit of an uneven playing
field that would give them a competitive
advantage. Along these lines, EGA
argued that, in pursuing a competitive
wholesale market, the Commission
should apply OASIS rules equally to all
entities that own wholesale
transmission facilities. Mid-American
stressed the need for reciprocity by
pointing out (as others did in response
to Question 45) that a significant portion
of wholesale transmission facilities
nationwide, including some in pivotal
areas, are owned by non-public utilities.
VEPCO urged that any entity that owns
transmission facilities, is affiliated with
an entity that owns transmission
facilities, controls transmission facilities
through a lease or contract, or signs a
contract for transmission services,
should be required to establish or
participate in an OASIS that is
compatible with the industry standards
established by the Commission in the
final rule in this proceeding as a
condition of being eligible to use a
Transmission Provider’s OASIS.

OK Com stated that it would support
the Commission’s assertion of
jurisdiction over non-public utilities,

provided that the Commission makes a
finding that the non-participation of a
transmission owning entity in an OASIS
would have a substantial detrimental
impact on potential customers attaining
open-access non-discriminatory service
throughout the Nation. Com Ed argued
that the Commission needs to ensure
that non-public utilities do not
circumvent the rule by making
purchases and sales through
intermediaries.

Larger non-public utilities, such as
Public Generating Pool, suggested that
the participation of larger non-public
utilities is much more important, in
terms of promoting competition in the
wholesale market, than is participation
by smaller non-public utilities, whose
systems are predominantly small
distribution systems that are not
essential to the larger regional power
market. Public Generating Pool
proposed that small non-public utilities
should be able to seek an exemption and
that regional transmission groups
should decide whether it is necessary
for a small non-public utility to
participate in the regional OASIS.
Public Generating Pool also suggested
that, if the Commission prefers,
decisions as to who is required to
implement an OASIS could be based on
objective factors, such as market share
or concentration. Other non-public
utilities, such as Seattle and
Tallahassee, stress the need for
flexibility (in providing sufficient time
for compliance and in allowing
deviations from the rule) in any
requirement that non-public utilities
make changes to their system.

Discussion

After reviewing these comments we
have concluded that we will not directly
assert jurisdiction over non-public
utilities under § 311 of the FPA to
ensure compliance with OASIS
requirements. We will, instead, rely on
the reciprocity provision of the pro
forma tariff that requires a non-public
utility to offer comparable transmission
service to the Transmission Provider as
a condition of obtaining open access
service. If a non-public utility chooses
to take open access service, and
therefore is subject to the tariff
reciprocity condition, it will need to
meet the OASIS requirements in new
Part 37, unless the Commission grants a
waiver of this condition. Although, as
pointed out by ConEd, non-public
utilities control a significant percentage
of the circuit miles of transmission lines
nationwide, and fully accurate
calculations of available capacity on
public utilities’ lines cannot be made
without information about these lines,
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we believe reciprocity provides a
sufficient incentive for non-public
utilities to meet the OASIS requirements
imposed on public utilities.

We note that in our Open Access
Final Rule we have concluded that
certain of the requirements we are
imposing on public utilities may not be
appropriate for small utilities. This
conclusion applies equally to the
treatment of small public utilities and
small non-public utilities. Accordingly,
we have established a mechanism in the
Open Access proceeding that allows
small public utilities and small non-
public utilities to seek waivers based on
the same criteria.24

D. Section 37.2—Purpose

Section 37.2 sets out the fundamental
purpose of this part—to ensure that all
potential customers of open access
transmission service have access to the
information that will enable them to
obtain transmission service on a non-
discriminatory basis. Comments in
response to the RIN NOPR did not take
issue with the proposed language of
§37.2 and we are adopting this
provision largely without change.

We wish to clarify, however, that
while the OASIS requirements imposed
by this final rule establish a mechanism
by which Transmission Customers may
reserve transmission capacity, they do
not require the replacement of existing
systems for scheduling transmission
service and conducting transmission
system operations at this time. We
believe that it may be appropriate to
include energy scheduling as part of the
OASIS requirements developed for
Phase II. In the meantime, if we
conclude that an existing system is
operated in an unduly discriminatory
manner, we will pursue changes to such
a system in a separate proceeding.

E. Section 37.3—Definitions

This section defines six terms used
throughout this Part—“Transmission
Provider”, “Transmission Customer”’,
“Responsible Party”’, “‘Resellers”,
“Wholesale Merchant Function”, and
“Affiliate”. The comments in response
to the RIN NOPR did not take issue with
the proposed definitions. 25
Consequently, this final rule adopts

240pen Access Final Rule at section IV.K.

25MidAmerican Energy suggested, however, that
a definition for “Transmission System Operator” be
added. We will not do so because we do not use
this term anywhere in the OASIS regulations.
MidAmerican’s purpose in making this suggestion
may have been to exclude the posting on the OASIS
of transactions involving the use of transmission for
purchases made for native load (this issue was also
brought up by CCEM, EGA, MidAmerican, NYPP,
and NIEP). We address the issue of native load
purchases in the Open Access Final Rule.

these definitions largely without
change. To prevent confusion, the
definition of Transmission Customer
has been revised to include potential
customers, i.e., those who can execute
service agreements or can receive
services as well as those who actually
do so. And, we have modified the
definition of “Affiliate” to more closely
track provisions of the FPA and the
Public Utility Holding Company Act.

F. Section 37.4—Standards of Conduct

This section sets out the standards of
conduct necessary to ensure that
Transmission Providers do not use their
unique access to information unfairly to
favor their own merchant functions, or
those of their affiliates, in selling
electric energy in interstate commerce.
Although preserving the substance of
what was proposed, the final rule has
been reorganized.

Paragraph (a) sets out the general
rules that require the separation of
transmission and merchant functions
and that recognize in emergency
circumstances system operators may
take whatever steps are necessary to
keep the system in operation.

Paragraph (b) sets out the specific
rules governing employee conduct
under five headings covering prohibited
practices, transfers of employees, access
to information, disclosure, and conduct
in implementing tariffs. These
provisions correspond to elements of
paragraph (a), as well as paragraphs (b)
through (h) and (j) of the standards
proposed in the RIN NOPR.

Paragraph (c) requires that there be
written procedures implementing the
standards of conduct and that these
must be kept in a public place and filed
with the Commission. Paragraph (c)
corresponds to paragraph (k) of the
standards proposed in the RIN NOPR.

In the RIN NOPR, the Commission
proposed standards of conduct for
public utilities patterned after those
promulgated for natural gas pipelines.26
The proposed standards of conduct
would require Transmission Providers
to separate their wholesale merchant
functions (i.e., wholesale purchases or
wholesale sales of electric energy in
interstate commerce) from their
wholesale transmission system
operations and reliability functions.
Employees performing wholesale
merchant functions would be required
to obtain information on wholesale
transmission services only through an

26|n the RIN NOPR, the proposed standards of
conduct were set out in §37.6. See RIN NOPR text
at section II1.E (60 FR at 66196) and the proposed
regulation at 18 CFR §37.6 (60 FR at 66199). We
are renumbering this provision as § 37.4 in this final
rule.

OASIS, on the same basis available to
all other OASIS users. The standards of
conduct were intended to prevent
employees of the Transmission Provider
that perform wholesale merchant
functions or emp