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Senate 
The Senate met at 9:30 a.m. and was 

called to order by the President pro 
tempore [Mr. THURMOND]. 

PRAYER 

The Chaplain, Dr. Lloyd John 
Ogilvie, offered the following prayer: 

God our Father, we pause in the 
midst of the changes and challenges of 
life to receive a fresh experience of 
Your goodness. You are consistent; You 
constantly fulfill Your plans and pur-
poses; and You are totally reliable. 
There is no shadow of turning with 
You; as You have been, You will be for-
ever. All of Your attributes are 
summed up in Your goodness. It is the 
password for Your presence, the 
metonym for Your majesty, and the 
synonym for Your strength. Your good-
ness is generosity that You define. It is 
Your abundant, unqualified love poured 
out in graciousness and compassion. 
You are good when circumstances seem 
bad. When we ask for Your help, Your 
goodness can bring what is best out of 
the most complicated problems. 

Thank You for Your goodness given 
so lavishly to our Nation throughout 
our history. Today, we turn again to 
You for Your guidance about what is 
good for our country. Keep us grounded 
in Your sovereignty, rooted in Your 
Commandments, and nurtured by the 
absolutes of Your truth and righteous-
ness. May Your goodness always be the 
source of our Nation’s greatness. In the 
Name of our Lord and Savior. Amen. 

f 

RECOGNITION OF THE MAJORITY 
LEADER 

The PRESIDENT pro tempore. The 
able majority leader, Senator LOTT of 
Mississippi, is recognized. 

f 

SCHEDULE 

Mr. LOTT. Mr. President, this morn-
ing, the Senate will immediately re-
sume consideration of S. 1301, the Con-
sumer Bankruptcy Protection Act. At 

long last, I think we are going to be 
able to complete action on this legisla-
tion and get it into conference and give 
us a good opportunity then to get this 
work completed by the session’s end. 

It is expected that several amend-
ments will be offered and debated this 
morning, with a stacked series of roll-
call votes occurring at approximately 
11:45 a.m. It looks like there will be 
two votes, probably, in that sequence, 
at 11:45. Those votes will hopefully in-
clude passage of bankruptcy legisla-
tion. Following disposition of that bill, 
the Senate may consider any other leg-
islative or executive items cleared for 
action. 

At this time, I believe we will prob-
ably go to the Internet taxation bill. 
Although we have had discussions with 
the Democratic leadership, no further 
agreements have been reached on other 
bills. I wanted to put the managers of 
that legislation, Internet taxation, on 
notice that we may very well go to 
that, which would be shortly in the 
afternoon. 

From 10 until 11 o’clock, there will be 
a ceremony in the Rotunda where the 
Hon. Nelson Mandela will receive the 
Congressional Gold Medal. A number of 
Senators will be involved in that cere-
mony. We will continue to work on this 
bill, but we will defer votes until after 
that ceremony is over. 

I yield the floor. 
f 

CONSUMER BANKRUPTCY REFORM 
ACT OF 1998 

The PRESIDING OFFICER (Mr. BEN-
NETT). Under the previous order, the 
Senate will now resume consideration 
of S. 1301, which the clerk will report. 

The assistant legislative clerk read 
as follows: 

A bill (S. 1301) to amend title 11, United 
States Code, to provide for consumer bank-
ruptcy protection, and for other purposes. 

The Senate resumed consideration of 
the bill. 

Pending: 

Lott (for Grassley/Hatch) Amendment No. 
3559, in the nature of a substitute. 

Mr. DURBIN addressed the Chair. 

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized. 

Mr. DURBIN. Mr. President, I thank 
the majority leader for announcing the 
schedule this morning. Those who have 
followed the last few days of Senate de-
bate know we are considering a reform 
of the bankruptcy code. We will be 
joined shortly by the Senator from 
Connecticut, Senator DODD, who will 
offer an amendment. 

For those who have not paid atten-
tion to this debate, I hope that they 
have followed at least the outline of it 
and understand that what we are about 
is to try to change the bankruptcy 
code in a way that will reduce abusive 
filings—in other words, people who 
may be going into bankruptcy court to 
file for bankruptcy in a situation 
where they can, in fact, pay back ei-
ther their debts or a sizable portion of 
those debts. We have tried to address 
this at several different levels. We have 
had a spirited debate about how to do 
it. 

We understand the complexity of 
this. Historically, there has been a na-
tional commission which has taken a 
look at this rather complicated area of 
the law. I find myself in an unusual po-
sition here, having worked with my 
staff and studied this issue for a year, 
because I come to this with an inter-
esting experience when it comes to 
bankruptcy law. Thirty years ago, I 
took a course in bankruptcy in law 
school. Twenty years ago, I was ap-
pointed trustee of a bankruptcy in my 
hometown of Springfield, IL, in one 
case. Now I bring that wealth of experi-
ence to this debate in an attempt to 
try to find our way through a very 
complicated area of the law. It was in-
teresting. 

Yesterday, when I spoke to a col-
league of mine about bankruptcy, she 
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had said that she was surprised to learn 
how few people file bankruptcy with in-
comes over $50,000 a year. I told her 
that the average income of a person fil-
ing for bankruptcy in the United 
States of America is less than $18,000. 
So folks who are going into bankruptcy 
court, by and large, are people of very 
limited means. The average debt of the 
person going into bankruptcy court is 
about $28,000. 

So if we are out to stop the high roll-
ers and the abusers of the system, I 
hope that we take care in this bill, as 
well as in conference, to protect the 
vast majority of people petitioning the 
bankruptcy court for relief of their 
debts, who are, in fact, in lower-income 
categories, with a debt that is beyond 
their comprehension or at least their 
control. 

As we go about these changes, I am 
glad to see that we have included 
amendments that not only try to tight-
en up the procedures in the bankruptcy 
court, but also say to the people in the 
credit industry that they have an equal 
obligation here. We want you to con-
tinue to extend credit across America 
so that American families and busi-
nesses can use credit cards and second 
mortgages and other things to finance 
their lives and businesses; but we want 
you to be certain that you follow some 
rules, too. 

We have talked a lot about personal 
responsibility here when it comes to 
consumers. I think that is a valid ob-
servation. We also want to speak to 
corporate responsibility, so that those 
who are peddling these credit cards 
around the country, in fact, give full 
disclosure to the would-be consumers 
about the terms. Many of us will go 
home tonight and look through the 
mail, and you know what you are going 
to find—a stack of preapproved credit 
card applications. It is luring. People 
say: This can be easy. I will take all 
my debts and put them on one card. 
Look at this low interest rate; this is 
terrific. Let’s do this right away. 

Yet, they find that it is a teaser rate 
and only applies for a few months. If 
they decide in some instances to pay 
off their credit card at the end of each 
month, they may face a penalty. Yes, a 
penalty for paying off the balance on 
your card because, of course, the com-
pany makes money if you continue to 
really roll over the debt month after 
month and pay interest. 

Senator REED of Rhode Island suc-
cessfully offered an amendment that 
said that you have to have full disclo-
sure if that is going to occur, and other 
amendments in this bill try to say to 
the consumers that you have a right to 
know, too. For example, if you pay the 
minimum monthly balance on your 
credit card, we have a provision in this 
bill that says you should state right 
under it how long it will take to pay 
off the credit card debt and how much 
you will pay in interest if you pay the 
minimum monthly amount. 

So we are trying to strike a balance 
here—a balance that says those who 

come into court have to be, in fact, de-
serving of bankruptcy procedure, and 
that those who extend credit in this 
country have to be more open and hon-
est in the way that they deal with con-
sumers. I think that is the right bal-
ance. It still puts the burden on each of 
us to make the right decisions for our-
selves and our families. It gives us the 
information about the credit card com-
panies to make that decision more 
knowledgeably and with an under-
standing of what we are getting into. 

At this time, I see my colleague from 
the State of Connecticut is here to 
offer his amendment under the unani-
mous consent agreement. 

Mr. DODD addressed the Chair. 
The PRESIDING OFFICER. Under 

the previous order, the Senator from 
Connecticut is recognized to offer an 
amendment regarding student loans on 
which there will be 15 minutes: 10 min-
utes under the control of the Senator 
from Connecticut, and 5 minutes under 
the control of the Senator from Iowa. 

The Senator from Connecticut. 
Mr. DODD. Mr. President, first of all, 

we want to wrap this bill up, I gather, 
fairly quickly. I want to extend my 
congratulations to Senator GRASSLEY 
of Iowa, Senator HATCH, my colleague 
from Utah, and Senator DURBIN, the 
manager for this side of the aisle on 
this legislation. It has been a long jour-
ney for them, I know, in committee in 
trying to deal with this legislation. I 
am particularly grateful for the cour-
tesies which they have extended to me, 
and for the various ideas we have had 
for inclusion in this legislation. 

AMENDMENT NO. 3614 TO AMENDMENT NO. 3559 
(Purpose: To improve certain bankruptcy 
procedures relating to dependent children) 
Mr. DODD. Mr. President, with that 

in mind, I send an amendment to the 
desk. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Connecticut (Mr. DODD) 
proposes an amendment numbered 3614 to 
amendment No. 3559. 

Mr. DODD. Mr. President, I ask unan-
imous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
At the appropriate place, insert the fol-

lowing: 
SEC. . PROTECTION OF SAVINGS EARMARKED 

FOR THE POSTSECONDARY EDUCATION OF CHIL-
DREN.—Section 541(b) of title 11, United 
States Code, as amended by section 403 of 
this Act is amended— 

(1) in paragraph (6), by striking the period 
at the end and inserting a semicolon; and 

(2) by inserting after paragraph (6) the fol-
lowing: 

‘‘(7) except as otherwise provided under ap-
plicable State law, any funds placed in a 
qualified State tuition program (as described 
in section 529(b) of the Internal Revenue 
Code of 1986) at least 180 days before the date 
of entry of the order for relief; or 

‘‘(8) any funds placed in an education indi-
vidual retirement account (as defined in sec-
tion 530(b)(1) of the Internal Revenue Code of 

1986) at least 180 days before the date of 
entry of the order for relief.’’. 

Mr. DODD. Mr. President, this 
amendment is a third amendment to 
two others that have been offered and 
have actually been included in the 
managers’ amendment. 

I thank, again, Senator HATCH, Sen-
ator DURBIN, Senator GRASSLEY, and 
others for their consideration. 

This amendment, the third, is de-
signed to protect children who through 
no fault of their own are involved in 
bankruptcy. It provides legal and le-
gitimate college savings accounts es-
tablished for the benefit of children 
which will be beyond the reach of 
creditors. 

This amendment parallels Senator 
HATCH’s provisions to protect retire-
ment savings accounts, and particu-
larly contains measures to prevent 
fraudulent transfers of assets intended 
solely to avoid the rightful reach of 
creditors. So we have written into this 
the exact same kind of parallel provi-
sions that the seniors’ retirement ac-
counts include. 

The amendment complements other 
provisions that are included in the 
managers’ amendment. Those provi-
sions ensure that the lawful funds for 
the benefit of children—such as child 
support, disability payments, and fos-
ter care payments—would also be pre-
served for children and not creditors. 

Again, that goes back almost 100 
years in trying to see to it that inno-
cent children are not going to be 
harmed and hurt as a result of this 
process. 

In addition, we agreed that household 
goods exclusively and primarily for 
children, such as toys, children’s fur-
nishings, and items used by parents 
provided for their children, would also 
be protected. 

Again, it was a consensus. I commend 
my colleagues for recognizing that 
these issues are important as well. 

Taken together, the provisions of 
this amendment and the managers’ 
amendment will continue the 95-year- 
old principle of the bankruptcy code 
that women and children must be first 
in bankrupt credit alliances. 

I believe that these important im-
provements in the bill reinforce the 
historic protections that are given 
families in bankruptcy proceedings. 
Those who are innocent and most vul-
nerable deserve the most protection. 

I am very grateful, as I said a mo-
ment ago, to the chairman of the full 
committee and the subcommittee and 
the ranking member, Senator DURBIN, 
who has worked hard to ensure these 
protections for children and families 
were not weakened in the pending leg-
islation. 

In the rush that was going on around 
here a number of weeks ago, we almost 
blew by these historic protections 
which we provide for families. As a re-
sult of their leadership, these protec-
tions have been included in legislation. 
I am confident that in conference they 
will preserve them. 
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This amendment would strengthen 

the principle that children ought to 
come before credit card companies. 
Legal proceedings, including bank-
ruptcy proceedings, should be designed 
to protect against the impoverishment 
of children and innocent adults. Other-
wise, impoverishment will produce de-
pendency, in which case no one wins— 
neither the individual impoverished, 
nor the credit card company. 

I also would like to express for the 
record my concern that my colleagues 
in conference firmly support the Sen-
ate legislation. I think it is critically 
important that we hold these provi-
sions. 

Again, we all recognize the impor-
tance of this legislation. There has 
been a flood of people taking advantage 
of the Bankruptcy Act. Too many have 
been doing that. This legislation is 
going to tighten that up considerably. 
But I think as we call for a higher de-
gree of responsibility on the part of our 
citizenry when it comes to their fiscal 
and financial responsibility, it is also 
incumbent that we ask the credit card 
companies to exercise responsibility as 
well. 

This legislation, I think, strikes a 
good balance between stopping the in-
credible amount of people taking ad-
vantage of the Bankruptcy Act with 
little or no repercussions, it would ap-
pear, and also seeing to it that the in-
nocents—particularly children—are not 
going to be adversely affected by this 
process. 

As has been noted by some of our col-
leagues over the last week or so, as you 
consider this bill, just last year alone 3 
billion credit card solicitations were 
sent out across this country, many 
with already preapproved proposals. 

I hope that credit card companies 
will exercise some restraint and re-
sponsibility in trying to slow down 
what is an exploding amount of con-
sumer debt in this country. During 
good times, no one talks about it 
much. But when you get a downturn in 
the economy, it becomes a major prob-
lem. There is corporate debt, and con-
sumer debt. We have to try to get a 
better handle on it. 

I am very grateful to the managers of 
the legislation—I see my colleague 
from Iowa has arrived on the floor as 
well as the Senator from Utah—and for 
their consideration of this amendment. 

As I said, it tracks Senator HATCH’s 
very good amendment on seniors’ re-
tirement accounts to see to it that edu-
cation is going to be something that we 
continue to support as strongly as we 
have for the 21st century because of 
rising college costs, to see to it that 
these educational accounts are going 
to be for the children that need them. 
I think it is a very wise decision. In-
deed, I am grateful for their support. 

Mr. HATCH addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Utah. 
Mr. HATCH. Mr. President, I would 

like to commend my colleague, the dis-
tinguished Senator from Connecticut, 

for his initiative on this particular 
amendment, as well as his contribu-
tions to this legislation as a whole. 

We have worked closely on several 
issues on this bankruptcy legislation, 
including providing for enhanced pro-
tection of domestic and child support 
payments in bankruptcy. And I have 
appreciated both his and his staff’s 
dedication, sincerity, and cooperation 
on this important bankruptcy legisla-
tion. 

I am sure my colleague, the chair-
man of the subcommittee, Senator 
GRASSLEY, feels the same way. 

Mr. President, this amendment is 
well intentioned. I fully support the 
policy of providing enhanced protec-
tions for educational savings accounts 
in bankruptcy. That is why we have 
agreed to this amendment. However, 
Senator DODD is aware that I have 
some concerns with the amendment as 
currently drafted, because it may have 
the unintended consequence of encour-
aging and rewarding fraud and abuse in 
bankruptcy. 

I thank the Senator from Con-
necticut for agreeing to work with us 
on this amendment as this legislation 
progresses to ensure that it will do just 
what it is intended to do; that is, pro-
tect funds that have been set aside for 
the education of the child of the debt-
or. 

Some of my specific concerns include 
the fact that under the amendment as 
currently drafted the debtor will not 
have to disclose the existence of these 
accounts in any way in the bankruptcy 
case, or the schedules filed with the 
court because they are deemed ‘‘not 
the property of the estate.’’ The trust-
ees will not even know these accounts 
exist, and they cannot be audited. 

I would like to see these accounts to 
be created exempt properties of the es-
tate of the bankrupt similar to the 
treatment we have given pension plans 
and retirement savings accounts in 
this legislation. 

Moreover, we need to place some lim-
its on these accounts to prevent them 
from becoming bankruptcy shelters for 
those seeking to abuse the bankruptcy 
system as a financial planning tool. 

Again, this could be done by placing 
limits similar to those we have im-
posed on individual retirement ac-
counts and the way we have done that. 

Finally, we need to ensure that the 
funds protected in such accounts will 
actually be spent on the education of 
the bankrupt’s child, not simply with-
drawn after bankruptcy to be used as 
the bankruptcy wishes, leaving the fu-
ture education of the child in jeopardy. 

I know that the Senator from Con-
necticut shares my concerns that this 
amendment not provide a new means 
for fraud and abuse. 

Again, I thank him and his staff for 
their willingness to work with us to ad-
dress these concerns. 

Mr. GRASSLEY addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Iowa is recognized. 
Mr. GRASSLEY. Mr. President, be-

fore we accept this amendment—I un-

derstand that we will do that, and I 
prefer that we do—I commend the Sen-
ator from Connecticut for his hard 
work on this issue. I have to say that 
I think the Senator is on to something 
here. We ought to encourage parents, 
obviously, to save for education and to 
protect these savings in bankruptcies. 
So philosophically we are all on the 
same page. 

The problem in a situation like this 
is the devil is in the details, especially 
when it comes to making changes to 
the bankruptcy code. 

I want to express my concern that 
the amendment of the Senator from 
Connecticut could unintentionally 
open a loophole for abuse. I understand 
that the Senator from Connecticut is 
also concerned about this and that he 
does not want any unintended con-
sequences of his amendment which 
would allow for more bankruptcy 
abuse. 

Accordingly, I intend to continue 
working to improve this amendment so 
that it accomplishes its goal without 
giving crooks an opportunity to hide 
and shield their assets during bank-
ruptcy proceedings. 

I had similar concerns about the 
amendment that Senator HATCH of-
fered to protect retirement savings. I 
think we worked hard and good and ac-
complished a lot with Senator HATCH 
to tighten up that amendment. 

As a result, the amendment that we 
passed to protect the retirement ac-
counts is better and less subject to 
abuse. I am sure that we can improve 
the amendment by Senator DODD in the 
same way. 

I yield the floor. 
Mr. DODD. Mr. President, I ask my 

colleague to yield for a minute on that 
point, if I could. Let me again thank 
him for his courtesies and his staff’s 
courtesies over the last number of days 
in working this out. He has made a 
very good point. What we will certainly 
try to do here—and I agree with him— 
is to see to it that this amendment, the 
safeguard aspects of it, conform in 
many ways—exactly, if it is not the 
case—with the retirement savings ac-
counts since both are parallel ideas. I 
have instructed my staff to work with 
the Senator’s staff to iron out those de-
tails, to check this out thoroughly. Ob-
viously, I think we all agree this is 
needed to protect the long-term edu-
cation needs of families, but obvi-
ously—and I want to state it very 
clearly—it certainly also is our inten-
tion to see to it that people are not 
given an opportunity to avoid their re-
sponsibilities when it comes to their fi-
nancial matters. So we think we can do 
that pretty effectively. 

My intention and that of the Senator 
from Iowa is to see that it is done be-
fore this bill goes to the President for 
his signature. I thank him again for his 
support. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. GRASSLEY. We will yield back 
the time, if there is any on this side, on 
this Dodd amendment. 
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Mr. DODD. I yield back the time. 
The PRESIDING OFFICER. Under 

the previous order, the Dodd amend-
ment No. 3614 is agreed to and the mo-
tion to reconsider the vote is laid upon 
the table. 

The amendment (No. 3614) was agreed 
to. 

AMENDMENT NO. 3599 TO AMENDMENT NO. 3559 
(Purpose: To express the sense of the Senate 

regarding misuse of the homestead exemp-
tion to the bankruptcy laws) 
The PRESIDING OFFICER. Under 

the previous order, the Senator from 
Wisconsin, Mr. KOHL, is recognized to 
offer an amendment under a time limit 
of 10 minutes under his control and 5 
minutes under the control of the Sen-
ator from Iowa. 

Mr. KOHL. I thank the Chair. 
Today I rise to offer an amendment 

to reaffirm the Senate’s commitment 
to cap the homestead exemption. The 
Kohl-Sessions homestead cap is already 
in the bill, but a sense of the Senate on 
this issue is important. It sends a mes-
sage to the House, which does not have 
a homestead cap in its bill, that this 
provision is essential to meaningful 
bankruptcy reform. The $100,000 cap in 
the homestead exemption is a bipar-
tisan measure I offered with Senator 
SESSIONS which was endorsed by Sen-
ator GRASSLEY and was approved 
unanimously in subcommittee. It also 
has the endorsement of the congres-
sionally appointed National Bank-
ruptcy Review Commission. 

Our bipartisan measure closes a loop-
hole that allows too many debtors to 
keep their luxury homes while their le-
gitimate creditors, such as children, 
ex-spousal alimony, State govern-
ments, universities, retailers, and 
banks, get left out in the cold. Cur-
rently, five States—Florida, Texas, 
Kansas, Iowa, and South Dakota— 
allow debtors to protect their homes no 
matter how high their value. And time 
after time, millionaire debtors take ad-
vantage of this loophole by moving to 
expensive homes in these States, espe-
cially Florida and Texas, and then de-
clare bankruptcy, yet continue to live 
in a style which is not appropriate to 
their circumstances. Let me give you 
just a few examples. 

A failed Ohio savings and loan owner, 
who was convicted of securities fraud, 
wrote off almost $300 million in bank-
ruptcy claims but still held onto the 
multimillion-dollar ranch that he 
bought in Florida. A convicted Wall 
Street financier filed bankruptcy while 
owing at least $50 million in debts and 
fines but still kept his $5 million man-
sion with 11 bedrooms and 21 bath-
rooms. After his law firm went bank-
rupt and creditors were already in the 
process of seizing his two homes in the 
New York area, former Baseball Com-
missioner Bowie Kuhn fled to a new $1 
million home in Florida although he 
and his partners were on the line for 
$100 million. This may not be the most 
common abuse of the bankruptcy sys-
tem but it is the most egregious. And 
given this record, it is not surprising to 

hear complaints that bankruptcy is no 
longer used as a tool of last resort and 
that it has become just another kind of 
financial planning. If we really want to 
restore the stigma attached to bank-
ruptcy, these high-profile abuses are 
the best places to start. 

Mr. President, our $100,000 homestead 
cap will stop these abuses, and unless 
we keep it in the bill in conference we 
will not really have bankruptcy reform 
at all, in my opinion. So I urge my col-
leagues to support this resolution. 

At this point I send my amendment 
to the desk. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Wisconsin [Mr. KOHL] 
proposes an amendment numbered 3599 to 
Amendment No. 3559. 

Mr. KOHL. Mr. President, I ask unan-
imous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
At the appropriate place, insert the fol-

lowing new section: 
SEC. ll. SENSE OF THE SENATE REGARDING 

THE HOMESTEAD EXEMPTION. 
(a) FINDINGS.—The Senate finds that— 
(1) one of the most flagrant abuses of the 

bankruptcy system involves misuse of the 
homestead exemption, which allows a debtor 
to exempt his or her home, up to a certain 
value, as established by State law, from 
being sold off to satisfy debts; 

(2) while the vast majority of States re-
sponsibly cap the exemption at not more 
than $40,000, 5 States exempt homes regard-
less of their value; 

(3) in the few States with unlimited home-
stead exemptions, debtors can shield their 
assets in luxury homes while legitimate 
creditors get little or nothing; 

(4) beneficiaries of the homestead exemp-
tion include convicted insider traders and 
savings and loan criminals, while short-
changed creditors include children, spouses, 
governments, and banks; and 

(5) the homestead exemption should be 
capped at $100,000 to prevent such high-pro-
file abuses. 

(b) SENSE OF THE SENATE.—It is the sense 
of the Senate that— 

(1) meaningful bankruptcy reform cannot 
be achieved without capping the homestead 
exemption; and 

(2) bankruptcy reform legislation should 
include a cap of $100,000 on the homestead ex-
emption to the bankruptcy laws. 

Mr. KOHL. I believe that Senator 
SESSIONS is prepared to come down to 
the floor to talk on behalf of this 
amendment, and while he is on his way 
I suggest the absence of a quorum. 

Mr. GRASSLEY. Mr. President, be-
fore that happens, could I have the 
floor, please. 

The PRESIDING OFFICER. Will the 
Senator withhold his request? 

Mr. KOHL. I will. 
The PRESIDING OFFICER. The Sen-

ator from Iowa. 
Mr. GRASSLEY. First of all, before I 

speak on this amendment, I want to 
make clear that everybody in this body 
ought to know that this issue is before 
us both as part of the bill and now on 

a motion to instruct because of the 
hard work of the Senator from Wis-
consin. He is to be commended for that 
because there is abuse in this area and 
our bill reflects that. 

So I say to the other 99 Members of 
this body—and also it would include 
people who are helping Senator KOHL 
on this amendment—Senator KOHL 
should be recognized as a leader in this 
area to bring some uniformity to our 
bankruptcy code among the 50 States 
to stop a very serious abuse. I have 
been trying to work with the Senator 
from Wisconsin, supporting his amend-
ment to cap homesteads since he of-
fered that amendment in the sub-
committee markup. In fact, he was the 
very first Senator to be recognized in 
our subcommittee when we had the 
markup of this bill. He was successful 
there. 

In the last Congress, I accepted Sen-
ator KOHL’s amendment to cap home-
steads at $500,000. This principle actu-
ally passed the Senate unanimously at 
the end of the 104th Congress, but the 
House failed to act on the technical 
corrections bill to which the home-
stead matter was attached. 

In this Congress, the idea of capping 
homesteads is a genuine bipartisan 
one, and I know both the Senator from 
Wisconsin and the junior Senator from 
Alabama are strong supporters of the 
$100,000 cap currently in this bill. But 
the fact is that the other body has 
passed a bill which does not have 
homestead caps. In other words, we 
have a key difference between House 
and Senate bills on this point. 

Obviously, I support the Senate bill, 
which I have worked on so hard with 
Senator DURBIN, but I don’t want to go 
into the conference situation with my 
hands tied in any way. Some have tried 
to get me to do this on other provisions 
in this legislation, and to do so prior to 
conference. I have resisted all efforts in 
this area. I am compelled to resist this 
effort of instructing conferees. How-
ever, I am not going to object to this 
sense of the Senate going into my bill 
since it restates what is already in the 
legislation, and I think that restate-
ment is a perfectly legitimate thing for 
us to do this way. And so from that 
standpoint, I compliment Senator 
KOHL for his continued hard work and 
his efforts. 

I yield the floor. 
Mr. KOHL. I yield to Senator DURBIN. 
Mr. DURBIN. I thank the Chair. 
I thank the Senator from Wisconsin 

and I rise in strong support of his reso-
lution. 

Let’s understand what we are talking 
about. We decided long ago that if a 
person filed bankruptcy, we would 
allow them to protect certain things 
that we considered essential, and one 
of those things was a home. Now, of 
course, that is understandable; 50 per-
cent of the people filing for bankruptcy 
are homeowners; but we left it to the 
States to come up with the amount of 
money that your home could be worth, 
and you could exempt it. 
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As a consequence, with 50 different 

States, we have basically 50 different 
approaches. Some of these approaches, 
unfortunately, have led to abuse. The 
Senator from Wisconsin described two 
or three cases where people literally 
owed millions of dollars and quickly 
raced out to buy a multimillion-dollar 
home to put everything they could into 
it and to basically guard it away from 
any creditor in bankruptcy. I do not 
think that is what we had in mind 
when we put the homestead exemption 
in place. It was a legitimate effort to 
protect someone’s home. 

I see the Senator from Alabama has 
taken the floor. I congratulate him, 
Senator SESSIONS, as well as Senator 
KOHL for their leadership here. 

Let me tell you why I think this is 
important. The idea behind this bill 
was to stop the abuses in bankruptcy. 
Professor Elizabeth Warren of Harvard 
Law School, whom I have really come 
to respect for her knowledge of this 
subject, calls the disparity among 
State homestead exemptions ‘‘the big-
gest single scandal in the consumer 
bankruptcy system.’’ 

To think, in the instance of a doctor 
in Miami who refused to carry mal-
practice insurance, who was sued by 
four different people, one of them a 
person who lost a leg, and then when 
they went to collect against the doctor 
personally, because he had no insur-
ance, he basically hid behind the home-
stead exemption and said, ‘‘Everything 
I own is in my home and you cannot 
touch it’’—that really is an abuse of 
the system. I am glad Senator SES-
SIONS and Senator KOHL have shown 
leadership on this and I am happy to 
support their efforts. 

Mr. KOHL. Does Senator SESSIONS 
wish to speak? 

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized. 

Mr. SESSIONS. Mr. President, I 
thank Senator KOHL and Senator DUR-
BIN for their leadership and commit-
ment on this issue and others. This is 
simply a matter of fairness. The Con-
stitution of the United States author-
izes the bankruptcy system and pro-
vides for Congress to establish uniform 
bankruptcy laws. That is a matter that 
is without dispute. All bankruptcy 
cases are held in Federal court. It is 
not too much to ask, since we set every 
other rule involving bankruptcy, that 
this body would consider the abuses 
that arise from the disparity in treat-
ment of homesteads throughout the 
country. It is really a shocking matter. 

The New York Times has written 
about this on a number of occasions 
and has given some of the examples 
that are afoot. 

The First American Bank and Trust Com-
pany in Lake Worth, FL, closed in 1989, and 
its chief executive, Roy Talmo, filed for per-
sonal bankruptcy in 1993. Despite owing $6.8 
million, Mr. Talmo was able to exempt a 
bounty of assets. During the proceedings, he 
drove around Miami in a Rolls-Royce and 
tended the grounds of his $800,000 tree farm 
in Boynton Beach. Never one to slum it, Mr. 
Talmo had a 7,000 square-foot mansion with 

five fireplaces, 16th century European doors 
and a Spanish-style courtyard, all on a 30- 
acre lot. Yet in Mr. Talmo’s estimation, this 
was chintzy. He also owned an adjacent 112 
acres and he tried to add those acres to his 
homestead. 

The court finally refused to allow 
this 112 acres, but he was able to keep 
his homestead, live in this huge house, 
and keep all this money that ought to 
have been shared with his creditors. 
Bankruptcy is to help people start over 
again. It is not to help them defeat 
their creditors and remain million-
aires. 

There is example after example in 
this New York Times article. Talmadge 
Wayne Tinsley maintained his house 
during bankruptcy and then he sold his 
house for $3.5 million, using the pro-
ceeds to write a check to the Internal 
Revenue Service and another one to 
pay off the mortgage. That left him 
$700,000 after closing costs and other 
expenses were deducted from the pro-
ceeds. 

In other words, if you have a multi-
million-dollar mansion and go into 
bankruptcy, you put all your money— 
except what is in your house—into the 
bankruptcy pot that trickles out to the 
people to whom you owe money. You 
keep the house. As soon as your bank-
ruptcy is over, you can turn around 
and sell this multimillion-dollar house 
and live like a king. That is why people 
are moving to Florida and Texas on the 
eve of filing bankruptcy. 

I live in Alabama. We have a very low 
homestead exemption, but it is only 50 
miles from my home of Mobile to Pen-
sacola, FL. Somebody from Mobile 
could easily move to Pensacola, buy a 
huge beach home, and then defraud his 
Alabama creditors. 

Some think this is a State matter. 
Senator KOHL talked about this. They 
say it is an advantage to the State. But 
the truth is, 90 percent of the people 
who abuse this system on the home-
stead—90 percent of their debts are 
going to be debts in their own State. 
So really it is a situation in which we 
have some Senators who are sup-
posedly protecting State interests, but 
really they are not. I encourage these 
Senators to think about it. They are 
not protecting State interests because 
what this does is allow a scandal to 
take place. The people who most fre-
quent lose in this process will be the 
lenders in their own States. That is 
just not fair. I believe the Bankruptcy 
Commission has listed this as one of 
their top priorities for reform. 

I can see how some Senators may not 
really be familiar with the bankruptcy 
process and might think they want to 
preserve their State systems. But 
bankruptcy is a classical Federal mat-
ter. It is set forth in the Constitution 
as a Federal matter. All bankruptcy 
cases are handled in Federal court, not 
State courts, and the bankruptcy court 
sets all the rules in almost every cat-
egory. This is just one that we have, by 
tradition, allowed to be nonuniform. As 
a matter of fact, it has been challenged 

in the Supreme Court, on the basis 
that the nonuniformity violates the 
Constitution. 

The PRESIDING OFFICER (Mr. 
BROWNBACK). The time of the Senator 
has expired. 

Mr. SESSIONS. Mr. President, I 
thank Senator KOHL for his leadership. 

Mr. KOHL. Mr. President, I end by 
suggesting this is a very important 
piece of legislation. I am concerned, if 
we do not have it in the final piece of 
legislation, that the administration 
will veto the Bankruptcy Reform Act. 
So I stress, we need to see to it that 
the conference report contains this 
homestead cap of $100,000. 

The PRESIDING OFFICER. The Sen-
ator from Iowa has 1 minute 30 sec-
onds. 

Mr. GRASSLEY. Mr. President, I 
yield back the remainder of my time. 

The PRESIDING OFFICER. All time 
is yielded back. Under the previous 
order, the KOHL amendment, No. 3599, 
is agreed to. The motion to reconsider 
the vote is laid upon the table. 

The amendment (No. 3599) was agreed 
to. 

AMENDMENT NO. 3615 TO AMENDMENT NO. 3559 
(Purpose: To provide for a study and report 

by the Board of Governors of the Federal 
Reserve System regarding credit industry 
practices) 
The PRESIDING OFFICER. The hour 

of 10 a.m. having arrived, under the 
previous order, the Senator from Cali-
fornia, Mrs. FEINSTEIN, is recognized to 
speak for up to 10 minutes. 

Mrs. FEINSTEIN. Mr. President, on 
behalf of Senator DURBIN, Senator JEF-
FORDS, and myself, I send an amend-
ment to the desk. 

The PRESIDING OFFICER. Is there 
objection to considering this amend-
ment at this time? 

Mr. GRASSLEY. Mr. President, re-
serving the right to object. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, the clerk will re-
port. 

The assistant legislative clerk read 
as follows: 

The Senator from California [Mrs. FEIN-
STEIN], for herself, Mr. DURBIN and Mr. JEF-
FORDS, proposes an amendment numbered 
3615 to amendment no. 3559. 

Mrs. FEINSTEIN. Mr. President, I 
ask unanimous consent that reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
At the appropriate place in title VII, insert 

the following: 
SEC. . ENCOURAGING CREDITWORTHINESS. 

(a) SENSE OF THE CONGRESS.—It is the sense 
of the Congress that— 

(1) certain lenders may sometimes offer 
credit to consumers indiscriminately, with-
out taking steps to ensure that consumers 
are capable of repaying the resulting debt, 
and in a manner which may encourage cer-
tain consumers to accumulate additional 
debt; and 

(2) resulting consumer debt may increas-
ingly be a major contributing factor to con-
sumer insolvency. 
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(b) STUDY REQUIRED.—The Board of Gov-

ernors of the Federal Reserve System (here-
after in this section referred to as the 
‘‘Board’’) shall conduct a study of— 

(1) consumer credit industry practices of 
soliciting and extending credit— 

(A) indiscriminately; 
(B) without taking steps to ensure that 

consumers are capable of repaying the re-
sulting debt; and 

(C) in a manner that encourages consumers 
to accumulate additional debt; and 

(2) the effects of such practices on con-
sumer debt and insolvency. 

(c) REPORT AND REGULATIONS.—Not later 
than 24 months after the date of enactment 
of this Act, the Board— 

(1) shall make public a report on its find-
ings with respect to the credit industry’s in-
discriminate solicitation and extension of 
credit; 

(2) may issue regulations that would re-
quire additional disclosures to consumers; 
and 

(3) may take any other actions, consistent 
with its existing statutory authority, that 
the Board finds necessary to ensure respon-
sible industrywide practices and to prevent 
resulting consumer debt and insolvency. 

Mrs. FEINSTEIN. Mr. President, I 
support S. 1301, and intend to vote for 
its passage. It gives bankruptcy judges 
the tools they need to require that ca-
pable debtors take responsibility for 
their debts. Furthermore, it does so in 
a manner that empowers bankruptcy 
judges to seek solutions to consumer 
insolvency, rather than straitjacketing 
them with a strict formula. Finally, 
S. 1301 contains strengthened provi-
sions to protect the priority of child 
support and spousal support, which I 
supported in the Judiciary Committee. 

Responsibility cannot be a one-way 
street, however. The blame for the cur-
rent record number of consumer bank-
ruptcies lies not only with unsound 
consumer spending habits, but often 
with unwise and irresponsible lending 
practices that facilitate and even fos-
ter such recklessness. This amendment 
aims to deter such recklessness in cred-
it practices. 

It authorizes the Federal Reserve 
Board to conduct a study of industry 
practices of soliciting and extending 
credit indiscriminately, without tak-
ing steps to ensure that consumers are 
capable of repaying their debt, or in a 
manner that encourages consumers to 
accumulate additional debt. The Fed-
eral Reserve Board is further author-
ized to study the effects of such prac-
tices on consumer debt and insolvency. 

Within two years of enactment, the 
Federal Reserve Board will make pub-
lic a report on its findings, regarding 
the credit industry’s indiscriminate so-
licitation and extension of credit. 

The amendment allows the Federal 
Reserve Board to issue regulations that 
would require additional disclosures to 
consumers, and to take any other ac-
tions, consistent with its statutory au-
thority, that the board finds necessary 
to ensure responsible industrywide 
practices and to prevent resulting con-
sumer debt and insolvency. 

This amendment directly addresses 
one of the major causes of personal 
bankruptcies: bad consumer debt. 

It’s a simple matter of arithmetic. 
The typical family filing bankruptcy in 
1997 owed more than one-and-a-half 
times its annual income in short-term, 
high interest debt. This means that the 
average family in bankruptcy, with a 
median income of just over $17,500, had 
$26,500 in credit card and other short- 
term, high interest debt. 

Studies by the Congressional Budget 
Office, the FDIC, and independent 
economists all link the rise in personal 
bankruptcies directly to the rise in 
consumer debt. 

Last year, the credit card industry 
sent out a record 3.1 billion unsolicited 
offers. That’s 30 solicitations to every 
household in America. The number of 
solicitations jumped 20% last year 
alone. Based on industry estimates, be-
tween 1992 and 1996, credit card compa-
nies offered about a million dollars of 
credit to every household in the United 
States. 

There are well over a billion cards in 
circulation—a dozen credit cards for 
every household in the country. Three- 
quarters of all households have a least 
one credit card, and three out of four of 
them also carry credit card debt from 
month to month. 

Not surprisingly, credit card debt has 
increased accordingly. Credit card debt 
doubled between 1993 and 1997: The 
amount of credit card debt outstanding 
at the end of 1997 was $422 billion, twice 
as much as the amount in 1993. 

Credit card usage has grown fastest 
in recent years among debtors with the 
lowest incomes. Since the early 1990’s, 
Americans with incomes below the pov-
erty level nearly doubled their credit 
card usage, and those in the $10,000– 
25,000 income bracket came in a close 
second in the rise in debt. The result is 
not surprising: 27% of the under-$10,000 
families have consumer debt that is 
more than 40% of their income. Nearly 
one in ten has at least one debt that is 
more than sixty days past due. These 
are the families for whom real income 
has actually declined since 1989. 

Credit card issuers earn about 75% of 
their revenues from the interest paid 
by borrowers who do not pay in full 
each month. Several companies have 
instituted charges or even canceled 
credit cards for customers who pay in 
full each month, preferring customers 
with large credit balances who pay 
minimum monthly payments. 

As bankruptcy levels have risen, 
total credit card profitability has 
grown—credit card lending is now 
twice as profitable as all other lending 
activities. In the third quarter of 1997, 
credit card banks showed a 2.59% re-
turn on assets, compared to a 1.22% re-
turn on assets reported by all commer-
cial banks. 

This amendment most likely would 
not affect the vast majority of the 
credit card industry, who responsibly 
check consumer credit history before 
issuing or ‘‘pre-approving’’ credit 
cards. Representatives of large credit 
card issuers such as Bank of America 
have assured me and my staff that they 

do not provide credit cards to con-
sumers without a thorough credit his-
tory check. 

However, I should note that every 
credit card issuer that I and my staff 
spoke with said that one thing they do 
not check is income. In other words, 
credit card issuers have no idea wheth-
er persons to whom they issue credit 
cards have the means to pay their bills 
each month. 

Furthermore, major credit cards such 
as Visa and Mastercard do not require 
banks who issue their cards to check 
credit history. 

This bill would affect lenders who 
fail to even inquire into a consumer’s 
ability to pay, or those who specifi-
cally target consumers who can’t or 
won’t repay balances. 

A growing segment of the credit in-
dustry known as ‘‘sub-prime’’ lenders 
increasingly searches for risky bor-
rowers, who they know will make inap-
propriately low minimum monthly 
payments, carry large monthly bal-
ances from month to month, and pay 
high interest rates. Such lending has 
become the fastest growing, most-prof-
itable subset of consumer lending. Al-
though losses are substantial, interest 
rates of 18 to 40% on credit card debt 
make this lending profitable. 

Many of these often relatively unso-
phisticated borrowers don’t realize 
that minimum monthly payments just 
put them deeper in a hole, which in 
many cases leads to bankruptcy. For 
example, industry analysts estimate 
that, using a typical minimum month-
ly payment rate on a credit card, in 
order to pay off a $2,500 balance—as-
suming the consumer never used the 
card to charge anything else ever 
again—it would take 34 years to pay off 
the balance, and total payments would 
exceed 300% of the original principal. 

The FDIC observes that by mar-
keting high-risk debt to customers who 
are at substantial risk for non-pay-
ment, credit card issuers have contrib-
uted to the rise in consumer bank-
ruptcies. 

On May 2, 1997, the FDIC issued warn-
ings to banks about the risks posed by 
increased subprime lending. Some in-
dustry analysts predict that overall 
loan default rates will double by the 
year 2001 and thus warn that ‘‘by low-
ering their credit standards and satu-
rating the market with loans, many 
banks will be unable to avoid poten-
tially enormous delinquencies and 
write-offs.’’ 

Subprime lending is growing even 
among reputable lenders. Senator 
LAUCH FAIRCLOTH, who notes that he 
‘‘abhors . . . constraints on the private 
sector,’’ recently stated about the 
subprime market: ‘‘We have very rep-
utable, very fine institutions, spinning 
off subsidiaries to get into what I 
would consider very precarious, reck-
less, bordering on sleazebag lending.’’ 

Since the Senate Judiciary Com-
mittee considered this bill in June, I 
have received examples from constitu-
ents of credit card companies who offer 
credit 
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cards to persons who are wholly unable 
to afford them. I have also had my staff 
review solicitations they have re-
ceived. 

I want to give you some examples of 
the sort of inappropriate credit card so-
licitations my constituents and my 
staff have received. 

A constituent from San Ramon, CA, 
wrote that her 7-year old son received 
a ‘‘charter membership offer’’ for a 
Visa Signature Card. The constituent 
writes: 

If banks are offering bankcards to small 
children, who else (or what else) are they of-
fering them to. This kind of unsolicited mail 
is ridiculous. 

This is not an isolated occurrence. 
Both sons of a staff member who works 
in my San Francisco office received 
credit card offers—and they’re 12 and 15 
years old. The 12-year-old is an eighth 
grader, with no income other than a $25 
a month allowance and gifts from his 
grandmother and holiday and birthday 
gifts. He is a Star Trek fan, and he was 
offered a ‘‘Star Trek Platinum Plus 
MasterCard,’’ with up to $100,000 in 
credit. The card features discounts on 
Star Trek merchandise and entertain-
ment events. The solicitation noted an 
introductory 3.9 percent annual per-
centage rate in large, bold print. The 
small print on the back explains that 
the rate applies only to initial balance 
transfers and cash advance checks. The 
actual annual percentage rate is 14.99 
percent. 

The 12-year-old’s 15-year-old brother 
was also offered a credit line of up to 
$100,000 on the ‘‘First USA Platinum 
MasterCard for Science Fiction Enthu-
siasts.’’ This card offered a free space 
pen and a 9.99 percent ‘‘fixed’’ annual 
percentage rate. The small print ex-
plained that if payment is received 
‘‘late’’ twice in any 6-month period, the 
annual percentage rate balloons to 
19.99 percent. If payment is not re-
ceived for 2 consecutive months, the 
rate balloons further to 22.99 percent. 

It’s not just children. A constituent 
from Lakewood, CA, wrote to me last 
month: 

I am sending to you [a solicitation] which 
I received in the mail yesterday. It was ad-
dressed to my mother and was offering her a 
platinum credit card with a $100,000 credit 
line. What’s wrong with this? My mother’s 
been dead for seven years! 

The constituent continues: 
What really bugs me about this is that 

credit card companies send out these solici-
tations for their plastic cards and then when 
they get burned, they start crying foul. They 
want all kinds of laws passed to protect 
them from taking hits when it’s their own 
practices that caused the problem. 

A 22-year-old constituent from 
Pacifica, CA, who makes $25,000 a year, 
was offered 3 platinum cards with a 
credit limit of up to $100,000 on each 
card. Two of the cards advertised in 
large, bold print, ‘‘introductory’’ an-
nual percentage rates of 3.9 percent for 
cash advance checks and balance trans-
fers. The fine print on both cards dis-
closed the actual annual percentage 
rates on purchases of 14.99 percent. The 

other card offered free mileage on US 
Airways. The fine print disclosed its 
annual percentage rate as 18.4 percent; 
21.9 percent if the account is in default. 

Another constituent, also from 
Pacifica, CA, who is unemployed, was 
offered a platinum card with an up to 
$50,000 credit line. As with a number of 
these offers, the solicitation boldly ad-
vertised an ‘‘introductory’’ annual per-
centage rate of 3.9 percent for cash ad-
vance checks and balance transfers, 
but the fine print on both cards dis-
closed the actual annual percentage 
rate on purchases of 14.99 percent. The 
other card offered free mileage on US 
Airways. 

Besides low introductory interest 
rates, which inevitably balloon, and 
frequent flier miles, the range of gifts 
offered to induce people to take on new 
credit cards is incredible. In the past 
couple of months that I have been ask-
ing my staff to save solicitations, 
‘‘free’’ gifts offered to them—and to 
me—to take on new credit cards, have 
included everything from: free tele-
phone calling cards, to transistor ra-
dios, attaché cases, Godiva chocolates, 
Waterford crystal, and electronic orga-
nizers. 

And the credit card companies are 
anything if not persistent. Over the 
past couple months, one of my staff 
members has received 4 offers for sec-
ond mortgages, totaling $75,000 in cred-
it, one of which was sent twice; $230,000 
in credit, with free gifts as incentives; 
and a ‘‘college alumni’’ card, offering a 
‘‘third opportunity’’ to apply. 

These sort of come-on’s, targeting 
people who oftentimes are simply in-
capable of affording the credit card, are 
by no means unique to Californians. 

Bankruptcy Judge John Akard of the 
Northern District of Texas wrote that 
the attorneys for one couple who filed 
Chapter 13 bankruptcy asked them to 
record solicitations received after fil-
ing for bankruptcy. The received over 
50 solicitations over the next 24 
months, offering cumulatively over $2 
million in credit; 25 of these were ‘‘pre- 
approved.’’ 

Consumer bankruptcy attorneys tell 
my staff that some companies send 
credit cards to bankruptcy filers cour-
tesy of their bankruptcy attorneys. 

In fact, a staff member informed me 
that when he did pro bono work for in-
digent people filing bankruptcy, the 
pro bono attorneys had to constantly 
tell the bankruptcy filers not to take 
on new credit cards, which credit card 
companies targeted to them, knowing 
that they could not disavow their debt 
for a period of six years following 
bankruptcy. 

In many cases, credit cards offered to 
consumers who have no ability to 
repay them and no reason having them 
is a direct cause of personal bank-
ruptcy. The U.S. Bankruptcy Trustee 
for the Southern District of California 
provided my office with some exam-
ples, taken directly from the rolls of 
recent bankruptcy filers in San Diego: 
One bankruptcy filer had $41,989 in 

debt, run up on 25 retail and credit 
cards—but only $17,520 in yearly in-
come; another bankruptcy filer, had 
$23,826 in debt, run up on 6 credit cards 
and 7 retail cards—and only $4,320 in 
yearly income; still another bank-
ruptcy filer had $28,054 in debt, run up 
on 6 credit cards and 9 retail cards, but 
only $11,520 in yearly income; and in 
the most egregious case, one filer had 
$97,372 in debt, run up on a total of 26 
cards—13 credit cards and 13 retail 
cards—and had no yearly income. An-
other filer had over $50,000 in debt run 
up on 7 credit cards—and no yearly in-
come. 

Similarly, the United States Trustee 
for the Northern District of California 
provided my office with a case study of 
some of the recent bankruptcy cases 
filed in San Francisco; a ‘‘naturopath’’ 
with an annual income of $8,100, accu-
mulated $44,690 in credit card debt, on 
13 credit cards before declaring bank-
ruptcy; a truck driver with $22,368 in 
annual income, accumulated $102,645 in 
credit card debt on 14 credit cards be-
fore declaring bankruptcy; an unem-
ployed person with no annual income, 
accumulated $50,927 in debt on 14 dif-
ferent credit cards before declaring 
bankruptcy; and the list goes on. 

U.S. bankruptcy trustees have also 
provided my office with letter after let-
ter, originally sent by U.S. bankruptcy 
panel trustees to creditors, alleging 
‘‘bad faith’’ on behalf of consumers, be-
cause the debtor accumulated credit 
card debts they could have had no real-
istic expectation of repaying. For ex-
ample, one letter notes that the debtor 
accumulated over $110,635 in credit 
card debt, but had $500 in monthly in-
come, and had incurred a net loss in in-
come in 1996 and 1997. 

If the consumer acted in bad faith, 
one wonders about the faith of the 
credit card companies that issued the 
credit cards in the first place and al-
lowed the consumer to continue to ac-
cumulate debt. 

Obviously, in each of these cases, 
banks kept on issuing credit cards, and 
kept on allowing consumers to rack up 
still more debt on the cards, despite 
clear evidence that the consumer 
would never be able to repay the debt. 

During the debate on this bill, we 
have heard much about the financial 
burden that consumer bankruptcies 
levy on each of us as consumers. Clear-
ly, part of the responsibility for that fi-
nancial burden rests with the credit 
card companies and retailers who irre-
sponsibly continue to issue credit in 
such cases. Indeed, industry consult-
ants have estimated that credit card 
companies could cut their bankruptcy 
losses by more than 50% if they would 
institute minimal credit screening. 

As I mentioned at the outset, I sup-
port S. 1301, which gives bankruptcy 
judges effective tools to require respon-
sible behavior from debtors once bank-
ruptcies occur. This amendment is nec-
essary to promote the responsible be-
havior needed to prevent such bank-
ruptcies from occurring in the first 
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place, by preventing the runaway con-
sumer debt that is one of the principal 
causes of the rise in personal bank-
ruptcies. 

I urge my colleagues to vote for the 
adoption of this amendment. 

I end my comments with one state-
ment: Responsibility is a two-way 
street. And what is sauce for the gan-
der is also sauce for the credit card 
company. 

Mr. President, it is my understanding 
that the amendment has been accepted 
by both sides. 

I yield the floor. 
Mr. GRASSLEY addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Iowa. 
Mr. GRASSLEY. Mr. President, this 

amendment will be accepted. And I 
would like to say, after listening to 
Senator FEINSTEIN’s statement, as well 
as studying the legislation in great de-
tail, we can enthusiastically back this 
and fight for its retention in con-
ference as well. I was not that certain 
when I visited with the Senator pri-
vately, but I would like to state pub-
licly that we think she has a very good 
idea here and that we can work to keep 
it in conference. I cannot guarantee 
anything, but at least I feel very 
strongly about it. 

It kind of backs up some of the 
things that we have done on disclosure 
in the managers’ amendment as well. 
Those things will probably be much 
more controversial in conference than 
what the Senator from California is 
trying to do. She, from my standpoint, 
through the year that we have worked 
on this legislation, and being prodded 
also by the Senator from Illinois about 
the problems that we have or the po-
tential problems we have with credit 
card companies, and they not being too 
careful in their anticipation of who 
they take on to give credit to, does 
back up the study that the Senator 
from California has called for. 

She does not give new statutory au-
thority to the Federal Reserve. She 
does give the Federal Reserve author-
ity, after the study, if the Federal Re-
serve wants to do it, to issue regula-
tions that would require additional dis-
closure to consumers, then, within 
their existing statutory authority, if 
the board finds necessary, ‘‘to ensure 
responsible industrywide practices and 
to prevent resulting consumer debt and 
insolvency.’’ 

This is all based upon a study which 
we believe, based upon our year’s con-
sideration of this legislation, probably 
is a very worthwhile thing for us to 
have and to promote. So with those 
ideas in mind, we accept the amend-
ment and congratulate the Senator 
from California. Most importantly, we 
thank her for her cooperative attitude 
toward our resolving a lot of dif-
ferences we have had with her original 
legislation. 

Mrs. FEINSTEIN. I thank the Sen-
ator. 

The PRESIDING OFFICER. Is there 
any further debate on Feinstein 
amendment No. 3615? 

Hearing none, the question is on 
agreeing to the amendment No. 3615. 

The amendment (No. 3615) was agreed 
to. 

Mr. GRASSLEY. I move to recon-
sider the vote and to lay that motion 
on the table. 

The motion to lay on the table was 
agreed to. 

Mr. GRASSLEY. I suggest the ab-
sence of a quorum. 

The legislative clerk proceeded to 
call the roll. 

Mr. BROWNBACK. Mr. President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
HUTCHINSON). Without objection, it is 
so ordered. 

Mr. BROWNBACK. Mr. President, I 
rise to make a few remarks on the Con-
sumer Bankruptcy Reform Act, which 
is the pending business at this point in 
time. 

I commend the hard work of Senator 
GRASSLEY and the Senate Judiciary 
Committee for crafting this much- 
needed reform of our bankruptcy laws. 
Bankruptcy filings rose to almost 1.4 
million last year. That is up from 
172,000 in just 1978—enormous growth 
in bankruptcy filings. More than 70 
percent of those who filed for bank-
ruptcy last year did so under chapter 7 
of the U.S. bankruptcy code, which 
erases most debt incurred. 

The cost of these bankruptcies to the 
U.S. economy last year has been esti-
mated at more than $44 billion—enor-
mous cost. And these losses are passed 
on to consumers, costing every house-
hold that pays its bills $400 in hidden 
taxes. That is not fair to the millions 
of families who pay their bills—mort-
gages, car loans, student loans, and 
credit card tabs—every month. 

This legislation goes a long way in 
addressing the fraud and abuse of our 
bankruptcy system while ensuring that 
people who are in considerable eco-
nomic pain will be protected. 

However, I am extremely concerned 
about a provision in this bill which 
places a cap on the homestead exemp-
tion. My State of Kansas has a home-
stead law in our State constitution 
dating back to 1859. Many farmers have 
used this law during times of economic 
hardship to protect their farms, their 
homes and their 160 acres. While the 
Consumer Bankruptcy Reform Act ex-
empts family farmers from the home-
stead provision, many small farmers 
would not qualify under the bank-
ruptcy code as a family farm because 
they or their spouse earn off-farm tax-
able income. 

I might note for my fellow Members 
that over half of the people involved in 
agriculture today in my State and in 
many States across the country have 
considerable off-farm income from ei-
ther themselves or their spouses and 
yet are full-time involved in agri-
culture. They have the outside income 
for various numbers of reasons, but 
this provision will not allow them to 
qualify for that agricultural exemp-

tion, the family farm exemption, if it 
remains as we have it in this particular 
act. 

Many farming States have similar 
homestead laws dating back frequently 
to the time of statehood and of the set-
tling of many places in the Midwest, 
where people could keep their home 
and 160 acres if they would just settle 
this land for a period of 5 years. That is 
the basis of this homestead law. This 
provision that is in the bankruptcy 
code and the changes that we have be-
fore us today could have a significant 
impact on farmers who are already 
faced with cash flow problems caused 
by low commodity prices. 

This bill also does not take into con-
sideration the vastly different property 
values in various States that will be af-
fected by this particular homestead 
provision. 

While I believe we should prevent 
fraud and abuse of our bankruptcy sys-
tem, preempting State homestead laws 
and imposing a one-size-fits-all ap-
proach is not the answer. I hope that 
my colleagues will consider this as we 
look forward in dealing with this provi-
sion and working together with the 
House to get a fine Consumer Bank-
ruptcy Reform Act put together. We 
should not penalize, we should not 
usurp, the States that have put forward 
a particular homestead exemption. 

With that, Mr. President, I yield the 
floor. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. DORGAN. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DORGAN. Mr. President, I under-
stand debate on the Harkin amendment 
was to begin at 11 a.m.? 

The PRESIDING OFFICER. The Sen-
ator is correct. 

Mr. DORGAN. I ask unanimous con-
sent that the full 45 minutes allowed 
for debate on the Harkin amendment 
begin now. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DORGAN. Mr. President, Senator 
HARKIN is on his way. He spoke briefly 
on this amendment yesterday after-
noon, and I would like to make a cou-
ple comments on it. This amendment is 
very simple. It is an amendment that 
expresses the sense of Congress that 
the Federal Reserve Board, through the 
Federal Open Market Committee, 
should reduce its Federal funds rate. 
The Federal Reserve Board will meet 
soon and consider once again what it 
wishes to do with monetary policy, and 
especially with short-term interest 
rates. 

I would like to show a couple of 
charts just to describe where we are at 
this point with the American economy. 

‘‘Consumer Price Index.’’ As we 
know, the Federal Reserve Board has 
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been chasing inflation now for, oh, 4 
years or so. Every quarter they have 
another discussion and wring their 
hands and gnash their teeth and fret 
and worry and sweat about what is 
happening to inflation and when the 
next wave of inflation is going to hit. 
Of course, inflation has gone down, 
down, way down. 

The Federal Reserve Board told us, 
by the way, at the start of this, that 
the inflation rate would jump up al-
most certainly if the unemployment 
rate went below 6 percent. Of course, 
the unemployment rate has been below 
6 percent for over 4 years and the infla-
tion rate keeps coming down. The Fed-
eral Reserve Board was dead wrong on 
that issue. 

But the Federal Reserve Board sits in 
that house of theirs on a hill impen-
etrable by the American public, closes 
its doors, makes its decisions in secret 
about interest rates. Only, and then 
tells us after the decisions are made 
what the interest rates in this country 
will be. 

The Federal funds rate set by the 
Federal Reserve’s Open Market Com-
mittee is much higher than it ought to 
be. Prior to Mr. Greenspan becoming 
Chairman of the Federal Reserve 
Board, from 1950 to 1987, the average 
real Federal funds rate was 1.8 percent; 
for 37 years on average. The real Fed-
eral funds rate, the economic rent for 
money, adjusted for inflation, that was 
set by the Federal Reserve Board, was 
1.8 percent. Today that short-term in-
terest rate, after inflation, is 3.9 per-
cent—the highest level since just be-
fore the last recession in 1990. 

One must ask the question, Why, why 
are the American people in effect being 
taxed with higher interest rates? Why 
is the Federal Reserve Board punishing 
the American people with interest 
rates that are higher than they should 
be? The answer: Because they have 
served their constituent interests, 
which are the large money center 
banks; they want the higher interest 
rates. But that moves against the in-
terests of the American people, of the 
people who produce and work and bor-
row. 

I have brought to the floor from time 
to time pictures of the Federal Reserve 
Board of Governors and the presidents 
of the regional Fed banks, and the rea-
son I have done that is because they 
control monetary policy and nobody 
knows who they are. So I thought we 
should probably have pictures of all of 
them, when they were appointed, where 
they were educated, what their back-
ground is, and how much money they 
make. And so here, once again, is a pic-
ture of the Federal Reserve Board of 
Governors and the regional Fed bank 
presidents. On a rotating basis, these 
regional Fed bank presidents join the 
board of governors, they go into a 
room, shut the door, and in secret de-
termine what our interest rates are 
going to be in this country. Here is who 
they are. You could put them all in a 
barrel, shake it up, roll it downhill, 

and you would always have somebody 
with a gray suit on top. They are 
economists. They all come from the 
same background. They all pretty 
much look the same, and they all pret-
ty much think the same. There is not a 
person among them who represents 
somebody who manufactures some-
thing or fixes something or sells some-
thing, but that is the way the Fed is. 

When I was a kid in a town of 300 peo-
ple in southwestern North Dakota, we 
had a circus come to town. That cir-
cus—it was a very small circus because 
you do not get a big top in a town of 
300 people—but that circus had an ele-
phant. It was the first elephant I had 
ever seen, and the first elephant, I 
think, that had ever come to my home-
town. The thing that interested me as 
a little boy is that that big old ele-
phant would stand out there by the 
tent and he had a steel cuff around his 
foot and a chain of about 6 or 8 feet at-
tached to a stake that was pounded 
into the ground. I thought to myself, 
how on Earth can that little stake hold 
that big elephant? How can that work? 

Then I was told later, when I grew 
up, about that elephant and that chain 
and that stake. They say that when 
they capture wild elephants in Thai-
land, they get a wild elephant and they 
put a big metal cuff around the ele-
phant’s leg, put a chain on that cuff, 
and then they tie the other end of that 
chain to a big banyan tree. And for 6 
days, 10 days, 12 days, maybe 2 weeks 
that elephant will pull and struggle 
and grunt and groan and try to pull 
that chain away from that big banyan 
tree. Of course the banyan tree doesn’t 
budge an inch. After a certain period of 
time, the elephant understands that 
the elephant cannot move. Then they 
take the chain off the banyan tree and 
just put a stake in the ground and the 
elephant stands there with a cuff 
around his leg and a chain and a small 
stake. The elephant is chained to his 
habit. His habit is he knows he cannot 
move. 

I was thinking about that the other 
day and I was thinking about the Fed-
eral Reserve Board. What a wonderful 
analogy, chained to his habit. You talk 
about a board chained to their habits, 
the Federal Reserve Board has been, 
for 4 or 5 years—despite all the evi-
dence to the contrary in this country 
that the global economy is putting 
downward pressure on wages, that 
there are no new fires of inflation out 
there in the country, that the inflation 
rate is coming down even as the unem-
ployment rate has come down. These 
gray-suited folks, chained to their old 
habits, have continued to insist, no, 
they must keep interest rates higher 
than they ought to be because they are 
worried about some future specter of 
inflation despite the fact that inflation 
is running in the opposite direction. 

What does that mean? What does it 
mean when these folks lock their doors 
and in secret say, ‘‘We are going to 
keep interest rates higher than what it 
ought to be’’? What it means is every-

body who owns a house, everybody who 
is paying off a credit card, anybody 
who has any debt at all of any type is 
paying higher interest rates than they 
ought to pay. In a number of cases it 
means some homeowners might be pay-
ing $100 or $200 a month more in inter-
est than they ought to pay. Somebody 
is just taking it out of their pocket. In 
effect, they have taxed them—to the 
detriment of the individual, to the re-
ward of the lender. That is why I asked 
the question earlier: Whose interest 
does this Fed serve? 

Some say its constituent’s interest is 
that of the big money center banks. It 
looks that way. How else would they 
justify interest rates that are more 
than 2 full percentage points above the 
real rate of inflation, when in fact for 
nearly 40 years prior to Mr. Greenspan 
joining the Federal Reserve Board the 
real interest rates above inflation set 
by the Board were 1.8 percent? How 
else would you justify that kind of 
massive overcharge of the American 
people through higher interest rates? 

The Federal funds rate is not charged 
to everybody. It happens to set the fee, 
set the charge. The prime rate comes 
off the Federal funds rate. Other rates 
come off the prime rate. The fact is, 
when the Federal Reserve Board de-
cides in secret to set interest rates 
that are higher than they ought to be, 
then everybody else ends up paying 
more than they should pay. And who 
benefits? The big money center banks. 

It is interesting, these folks who will 
be in that room making the decision 
when the door is closed—the last dino-
saur in America that makes decisions 
in secret, the last dinosaur that exists 
in our Government—when they go into 
a room and close that door and make 
decisions in secret, they will be rep-
resenting—who? Who hired them? 
Their boards of directors. Who hires 
the regional Fed bank president? The 
regional board of directors. And who is 
that? The regional bankers. Whose in-
terests are they going to look after in 
that room when the door is locked? 
They are not accountable. Their names 
did not come here for the Senate to 
say, yes, we would like to sanction you 
to go into a room and make decisions 
about monetary policy. They are not 
accountable to anybody. They were not 
confirmed by anybody. They are not 
accountable. Yet they go into a room 
with a locked door and make a secret 
decision with others and tell the Amer-
ican people what they are going to pay 
in interest rates. 

We have people come here and talk 
about taxes forever—that is a tax. A 
higher interest rate than ought to be 
paid is a tax; it is a big tax on almost 
all working families in this country. So 
who are these people going to rep-
resent? Are they going to be sent to the 
Open Market Committee to make deci-
sions that contradict the interests of 
their boards of directors? I don’t think 
so. Would it be logical to assume that 

VerDate Mar 15 2010 23:29 Dec 12, 2013 Jkt 081600 PO 00000 Frm 00009 Fmt 4624 Sfmt 0634 J:\ODA425\1997-2008-FILES-4-SS-PROJECT\1998-SENATE-REC-FILES\RECFILES-NEW\Sm
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES10748 September 23, 1998 
they would come to this decision-
making point representing the inter-
ests of those who gave them their jobs? 
I think so. 

The amendment to be offered by Sen-
ator HARKIN and myself and a couple of 
others is an amendment that asks the 
Congress to express itself to the Fed-
eral Reserve Board. I know we have 
people who say, ‘‘Oh Lord, the last 
thing Congress ought to be involved in 
is monetary policy.’’ Why should we 
not be involved in making our views 
known to the Federal Reserve Board? 
Anybody who comes out here opposing 
this, I would like to ask them this: If 
for 40 years the real economic rent for 
money set by the Fed through Federal 
funds rate is 1.8 percent, if that is the 
rate for 40 years, how do you justify 
having a rate that is nearly 2 points 
higher, on average during the Green-
span years? How do you justify it? Do 
you think it is fine? If so, how do you 
justify taxing your constituents with 
the higher interest rate because the 
Fed decides it is going to represent 
their interests, not ours? 

I am not here arguing for easy 
money, easy credit. I am here arguing 
for fairness. I am here asking the Fed-
eral Reserve Board to represent the en-
tire public interest here, not just their 
interest. 

Our economy, from most recent evi-
dence, looks to be slowing down some. 
Our economy faces a number of inter-
national threats. We have an Asian 
economy that is in shreds—Korea, 
Japan, China, Indonesia. The difficulty 
in the Asian economy, a very signifi-
cant difficulty, is beginning to be felt 
in this economy. It seems to me, when 
we have a Federal Reserve Board that 
imposes higher interest rates than are 
justified, much higher interest rates 
than we have historically had with re-
spect to real economic rent for money, 
it seems to me when they do that at a 
time when we begin to face what ap-
pears to be some significant difficulty 
from external economic forces, the Fed 
ought to take a look at doing what it 
should have done long ago, and that is 
reduce real short-term interest rates to 
where they ought to be. 

I know this discussion causes a lot of 
people just to fog out and glaze over 
and go to sleep because, frankly, it is 
in the interests of those who make 
monetary policy to keep the monetary 
policy questions outside of the purview 
of public discussion. A century ago you 
could go to a barber shop or a bar in 
this country and get into an aggres-
sive, interesting, lively discussion 
about interest rates. All over the coun-
try they talked about interest rates. 
Mr. President, 35 years ago there was 
going to be a one-quarter percent in-
crease in the Federal funds rate. And 
the fellow who was heading the Federal 
Reserve Board was thinking about the 
one-quarter of 1 percent increase. 
There were front page headlines all 
across the country. Lyndon Johnson 
invited this fellow, the head of the Fed-
eral Reserve Board, McChesney Martin, 

invited him down to the ranch at 
Perdinales, in Texas, and they say al-
most squeezed the barbecue sauce out 
of that guy, he was so upset the Fed-
eral Reserve was going to increase in-
terest rates by one-quarter of 1 per-
cent. 

Interest rates used to be part of sub-
stantial discussion and lively interest 
in this country, but we now have a Fed-
eral Reserve Board, as I said, that is 
the last dinosaur. It wants to keep 
monetary policy outside the purview of 
normal public debate. It wants to do 
what it wants to do in a locked room 
behind a closed door, and decide to 
keep interest rates about 2 full per-
centage points above where they ought 
to be given the real rate of inflation in 
this country today. 

The Senator from Iowa will offer an 
amendment. The sense of the Congress 
at the end is very simple. It is one 
short sentence: 

It is the sense of the Congress that the 
Federal Open Market Committee should 
promptly reduce the Federal funds rate. 

It is very simple. That is preceded by 
a series of pieces of information that 
make the case. 

Let me finish, Mr. President. I know 
Senator HARKIN is on his way. I know 
Senator DOMENICI is also scheduled to 
speak. We have a vacancy on the Fed-
eral Reserve Board. There is one seat 
vacant. The Federal Reserve Board of 
Governors has seven people, all ap-
pointed by the President, confirmed by 
the Congress. The confirmation process 
requires there be accountability, so 
that is what we have, a Presidential 
appointment with confirmation. 

That is not the case with regional 
Federal bank presidents. They serve on 
the Open Market Committee and make 
decisions, but they are not confirmed 
by anybody. 

We have one vacancy. I have come to 
the floor to say I would like my Uncle 
Joe to be considered. My Uncle Joe is 
retired. My Uncle Joe used to fix gen-
erators and alternators in his shop be-
hind his house. He is pretty good with 
his hands. He knows how to fix things. 
My theory is, there is nobody on the 
Fed who has ever fixed anything or 
ever manufactured anything or ever 
been in a part of the business where 
one is actually involved in a consump-
tive use of credit to make a business 
work. 

For a couple of centuries, we had ten-
sions in this country between those 
who produced and those who financed 
production, and in some decades those 
who produced have had an upper hand, 
and in some decades those who fi-
nanced production have had an upper 
hand. With the help of the Federal Re-
serve Board, in most recent years those 
who finance production have had the 
upper hand. That ought not be the 
case. 

There is a clear and compelling case, 
made by Senator HARKIN yesterday, 
and I hope by myself, that the current 
Federal funds rate established by the 
Federal Reserve Board responds to a 

threat that does not exist and, as a re-
sult, keeps interest rates substantially 
higher than they should be on a real 
basis. As a result of that, the Federal 
Reserve overtaxes every American 
family that pays a higher cost for cred-
it than can now be justified. 

The Congress has every right to send 
a message to the Federal Reserve 
Board that: ‘‘When next you meet and 
close that door and begin deciding in 
secret the fate of this country’s mone-
tary policy and interest rates, we en-
courage you, given all the evidence, to 
decide to reduce interest rates.’’ 

Mr. President, I notice Senator HAR-
KIN has not yet arrived on the floor. 
Let me go down the findings briefly 
while we are awaiting Senator HARKIN 
to come to the floor. 

While interest rates, we hear on the 
news, continue to decline, long-term 
mortgage rates, and so on, the infla-
tion rate, of course, is way, way, way 
down. The question is the real interest 
rates, the economic rent for money. 
And also the question is, What is hap-
pening to our economy? Is it slowing 
down? And if so, would paying higher 
interest rates, as imposed by the Fed-
eral funds rate, be beneficial to this 
economy? 

Real interest rates are at historically 
high levels, the highest in 9 years—real 
interest rates. The Federal funds rate 
is 5.5 percent. It has been there since 
March of 1997, despite an inflation rate 
of 1.7 percent. Between 1992 and 1994, 
the Federal funds rate averaged 3.6 per-
cent, while inflation was at 2.8 percent. 

The Chairman of the Federal Reserve 
Board, Mr. Greenspan, said during his 
testimony before the House Banking 
and Financial Services Committee on 
February 24 of this year: 

Statistically, it is a fact that real interest 
rates are higher now than they have been on 
the average of post-World War II periods. 

Actually, real interest rates are high-
er now than they have been prior to 
Mr. Greenspan becoming Chairman of 
the Fed. Inflation over the last 2 years, 
preceding the date of enactment of this 
act, was at its lowest level since the 
1960s. Corporate earnings are down 1.3 
percent from a year earlier, and, as I 
mentioned, farm debt is at its highest 
level since 1985. Broad commodity price 
indexes are extremely low. There are 
signs of global depression or at least 
severe recession and the potential of 
depression in parts of the economies of 
Asia, and there are signs that that will 
negatively impact this country 
through fewer purchases of U.S. ex-
ports and through a greater influx of 
cheap imports to the United States. 

We, as a result of this resolution, 
want to put the Senate on record as 
saying to the Federal Reserve Board: 
‘‘You ought to do what the evidence re-
quires you to do; you ought to do what 
the American people know you should 
do; you ought to do what most good 
economists would advise you do now, 
even though you have not done it for 
sometime now; you ought to reduce the 
Federal funds rate to a level that is 
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fair and fairly reflects the economic 
rent for money relative to the real rate 
of inflation.’’ 

The Federal Reserve Board has kept 
the Federal funds rate artificially high 
because it has worried about inflation. 
As I indicated in the chart, the rate of 
inflation has come down, down, way 
down, even as unemployment has come 
down. The Federal Reserve Board, pre-
dicting new waves of inflation at every 
step along the way, has been consist-
ently wrong about this. Some say the 
Federal Reserve Board should be given 
credit for the fact it is down. The Fed-
eral Reserve Board did nothing but pre-
dict this was going to be different. It 
requires no credit to be wrong. 

So I ask, and I think Senator HARKIN 
would ask, the Federal Reserve Board 
to do the right thing when it meets in 
the Federal Open Market Committee, 
and make the reduction in interest 
rates that is justifiable and is impor-
tant to this country. 

Mr. President, I reserve the remain-
der of the time, and I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. DOMENICI. Mr. President, I as 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOMENICI. Mr. President, may I 
discuss with Senator DORGAN the cur-
rent situation? We have a unanimous- 
consent agreement that says at 11:45 
a.m. I am to be recognized to move to 
table the amendment. I am here. I only 
have 5 minutes to speak, and I don’t 
choose to use that at this moment. 

What is the Senator’s understanding 
about how we are going to handle this 
unanimous-consent agreement that 
sets 11:45 a.m. as a vote time? 

Mr. DORGAN. Mr. President, the 
11:45 a.m. time has been extended, I 
think, by about 8 minutes by unani-
mous consent. 

The PRESIDING OFFICER. By 5 
minutes; the Senator is correct. 

Mr. DORGAN. By 5 minutes. That 
would be 11:50 a.m. I am waiting for 
Senator HARKIN to arrive on the floor. 
He is the principal sponsor, along with 
myself, on the legislation. He wants to 
speak on it. I just finished speaking. I 
am waiting for Senator HARKIN. I sus-
pect he will want to provide some re-
marks, after which the Senator from 
New Mexico can proceed. 

Mr. DOMENICI. I appreciate that. I 
guess while we are in a quorum call, 
time is not running. I ask unanimous 
consent that up to 5 minutes of the 
quorum call not be charged and, thus, 
we will have 5 additional minutes be-
fore the time the Senator from New 
Mexico makes a motion to table. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOMENICI. I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. HARKIN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HARKIN. Parliamentary inquiry. 
What is the floor situation right now in 
terms of time under the unanimous- 
consent agreement agreed to yester-
day? 

The PRESIDING OFFICER. The Sen-
ator has the right to offer an amend-
ment and the Senator has 15 minutes 
remaining on his time. 

Mr. HARKIN. I did not hear that. 
How much time? 

The PRESIDING OFFICER. Fifteen 
minutes. 

Mr. HARKIN. On our side? 
The PRESIDING OFFICER. That is 

correct. 
Mr. HARKIN. Fifteen minutes left on 

this side? 
The PRESIDING OFFICER. That is 

correct. 
Mr. HARKIN. Mr. President, I yield 7 

minutes to the Senator from Min-
nesota, Senator WELLSTONE. 

The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized. 

Mr. WELLSTONE. Parliamentary in-
quiry, Mr. President. Has the amend-
ment been called up? 

AMENDMENT NO. 3616 TO AMENDMENT NO. 3559 
(Purpose: To express the sense of the Con-

gress regarding the reduction of the Fed-
eral Funds rate by the Federal Open Mar-
ket Committee) 

Mr. HARKIN. Mr. President, before I 
yield to the Senator, I ask that the 
amendment be called up at this time. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Iowa [Mr. HARKIN] for 
himself, Mr. DORGAN, Mr. CONRAD, Mr. 
WELLSTONE, Mr. BRYAN and Mr. KERREY, pro-
poses an amendment numbered 3616 to 
amendment No. 3559. 

Mr. HARKIN. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
At the appropriate place, insert the fol-

lowing: 
SEC. . SENSE OF THE CONGRESS REGARDING 

INTEREST RATES. 
(a) FINDINGS.—The Congress finds, as of the 

date of enactment of this Act, that— 
(1) real interest rates are at historically 

high levels, the highest in 9 years; 
(2) the Federal Funds rate is 5.5 percent, 

where it has been since March 1997, despite 
an inflation rate of 1.6 percent; 

(3) between 1992 and 1994, the Federal 
Funds rate averaged 3.6 percent, while infla-
tion was at 2.8 percent; 

(4) to confirm that real interest rates are 
historically high, the Chairman of the Board 
of Governors of the Federal Reserve System, 
Alan Greenspan, said during his Humphrey- 
Hawkins testimony before the Committee on 
Banking and Financial Services of the House 
of Representatives on February 24, 1998, 
‘‘Statistically, it is a fact that real interest 

rates are higher now than they have been on 
the average of the post-World War II pe-
riod.’’; 

(5) inflation over the 2 years preceding the 
date of enactment of this Act was at its low-
est level since the 1960’s; 

(6) interest rates on 30-year Treasury bonds 
have sunk to record lows and are below the 
Federal Funds rate, a signal that the United 
States economy could be headed for a reces-
sion; 

(7) United States corporate earnings in the 
second quarter of 1998 were down 1.3 percent 
from a year earlier; 

(8) a reduction in interest rates would in-
crease resources for business growth; 

(9) the farm debt is at its highest level 
since 1985, and broad commodity price in-
dexes are extremely low; 

(10) there are significant, widespread signs 
of global deflation, to which the United 
States has not been exposed since the Great 
Depression; 

(11) there has been a deterioration in a 
number of economies around the world, 
which will negatively impact the United 
States through fewer purchases of United 
States exports and a greater influx of cheap 
imports to the United States; 

(12) the United States economy is a large, 
healthy economic engine, and if the United 
States economy does slow, it would be ex-
ceedingly difficult for the worldwide econ-
omy to recover; 

(13) a decline in equity values could 
dampen confidence and slow consumer and 
business spending, which together represents 
four-fifths of the United States economy; 

(14) a decline in United States interest 
rates would help bolster the currencies of 
countries throughout the world suffering 
from economic hardships; and 

(15) a reduction in interest rates would 
strengthen the United States economy over 
the next year while the world’s weakened 
economies recover. 

(b) SENSE OF THE CONGRESS.—It is the sense 
of the Congress that the Federal Open Mar-
ket Committee should promptly reduce the 
Federal Funds rate. 

Mr. HARKIN. I yield to the Senator 
from Minnesota 7 minutes. 

The PRESIDING OFFICER. The Sen-
ator from Minnesota. 

Mr. WELLSTONE. I thank the Chair. 
I thank my colleague from Iowa. 
I do not think I am going to be able 

to do justice to the question that is be-
fore us. There was a bit of confusion. 
We were over hearing President Nelson 
Mandela and lost some valuable time 
on the floor, although I must say I 
would have never traded that experi-
ence to hear President Mandela. 

Mr. President, for the last few 
months, we have been so absorbed with 
the crisis at the White House I am 
afraid we have neglected another crisis 
that might end up having a far greater 
impact on ordinary working Ameri-
cans. I am talking about a global eco-
nomic crisis whose effects are already 
being felt on our shores. 

The situation in the global economy 
today is much more than troubling; it 
is dangerous. I believe we must act now 
to stop the world from slipping into a 
deflationary spiral. And by the way, I 
would like to give Bill Greider, and his 
book ‘‘One World: Ready or Not,’’ just 
a little bit of mention. I think Bill 
Greider deserves a tremendous amount 
of credit. That book, written about two 
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years ago, was really prophetic about 
where the international economy 
might go. 

As I said, I believe we must act now 
to stop the world from slipping into a 
deflationary spiral. Surely part of the 
solution—not the whole solution—is 
for the Federal Reserve to cut short- 
term interest rates significantly. 

I hope that Alan Greenspan, Chair-
man Greenspan, today in his testimony 
will, indeed, signal that he is ready to 
do that. This may be only one part of 
the solution, but it is an important 
part, and that is what this Sense-of- 
the-Congress resolution is all about. 

Mr. President, this global economic 
crisis is unlike anything many of us 
have ever experienced in our lifetimes. 
For the first time since the 1930s, we 
see the GDP falling in over one-quarter 
of the world economy. Last week, 
President Clinton called this ‘‘the 
greatest financial challenge in the last 
half-century.’’ And he was right. 

If we choose to do nothing, we will 
have little hope of escaping from this 
crisis unscathed. As Chairman Green-
span recently testified, we cannot for-
ever be an oasis of growth when so 
much of the world’s economy is con-
tracting. 

Lowering interest rates will address 
the global crisis in several ways. It will 
supply some much needed liquidity to a 
world economy starved by massive cur-
rency devaluations. It should help re-
start capital flows to crisis countries. 
Lower rates should also weaken the 
dollar, making it easier for foreign bor-
rowers to repay their dollar-dominated 
debt. Boosting the yen against the dol-
lar should make other Asian countries 
more competitive and help stabilize 
their economies. The end result should 
be higher world economic growth and 
less instability in the financial mar-
kets. 

Mr. President, I cannot emphasize 
enough how important this Sense-of- 
the-Congress amendment is, because 
we are attempting to send a signal 
here. I come from the Midwest. We see 
a contraction in the farm economy. We 
see farmers driven off the land because 
of record-low prices. But what I also 
see is an absolutely impossible situa-
tion right now where what is hap-
pening in this world economy is surely 
going to affect us. And there is no 
question that, by lowering interest 
rates in coordination with other coun-
tries—like Germany and the G–7 coun-
tries—we can at least increase demand. 

If there is one thing we must do, it is 
increase demand in all of our econo-
mies so that people will be able to con-
sume, so we will have markets to sell 
to. Bill Greider was right. The major 
threat right now, not only to the inter-
national economy but to our own econ-
omy, is not inflation. It is deflation. 

All the arguments about the 
NAIRU—the Non-Accelerating Infla-
tion Rate of Unemployment—don’t 
stand up. It is not true that when you 
have low levels of unemployment you 
automatically set into gear an infla-

tionary spiral in your economy. That 
has not happened. There is no evidence 
that it will happen. 

The No. 1 enemy right now is not in-
flation, but the whole question of defla-
tion, the whole question of a depression 
in a good part of the international 
economy which is going to dramati-
cally, crucially, affect the quality of 
our lives, our children’s lives and our 
grandchildren’s lives. 

The Federal Reserve Board, led by 
Mr. Greenspan, must lower short-term 
interest rates. They are too high. It 
makes no sense whatever—from the 
point of view of the best macro-
economic management, from the point 
of view of economic performance, from 
the point of view of stimulating de-
mand in these economies, from the 
point of view of coordinating with 
other countries like Germany—for the 
Federal Reserve Board not to lower the 
federal funds rate. That is what this 
resolution calls for. That is why I am 
pleased to join my colleague from 
Iowa. 

This is why a rising chorus of voices 
is now calling for lower rates. Many of 
them are conservatives. They include 
the Wall Street Journal, Jack Kemp, 
the National Association of Manufac-
turers, the Business Roundtable, Ste-
phen Roache, C. Fred Bergsten, Roger 
Altman, Steve Forbes, and many oth-
ers. 

But there are also many who don’t 
share my sense of alarm. A few may 
simply be afraid to say anything that 
could trigger a panic. Others may not 
see any need to take precautions 
against a forecasted hurricane—espe-
cially when the skies directly above us 
are sunny and clear. Well, maybe they 
are right. Maybe this storm will veer 
off course. But what if they’re wrong? 

Some of my colleagues may well say, 
‘‘We already have low interest rates. 
The Fed hasn’t raised short-term rates 
for a year and a half.’’ True enough. 
But if you adjust those rates for infla-
tion, they’ve actually been rising for 
some time. Chairman Greenspan him-
self testified earlier this year that 
‘‘Statistically, it is a fact that real in-
terest rates are higher now than they 
have been on the average of the post 
World War II period.’’ In fact, the infla-
tion-adjusted federal funds rate hasn’t 
been this high since 1989. 

Unfortunately, there has been a 
strong bias, at the Federal Reserve and 
elsewhere, against lowering rates, 
though this may be changing as we 
speak. The reason for this is simple: an 
inordinate fear of inflation. But infla-
tion today stands at 1.6 percent, down 
from 3 percent in 1996. Where is the evi-
dence of any inflationary pressure on 
the horizon? This downward trend can-
not be attributed solely to the Asian 
crisis, either: the producer price index 
fell for the first seven months of 1997, 
before the crisis even began. To quote 
Bruce Steinberg, chief economist at 
Merrill Lynch, ‘‘People who cry about 
inflation are in some other universe of 
reality right now.’’ 

Moreover, an expected slowdown in 
economic growth should douse any pos-
sible inflationary pressures. Corporate 
earnings in the second quarter were 
down 1.3 percent from the previous 
year. Economic growth slowed from 5.5 
percent in the first quarter to 1.6 per-
cent in the second. The OECD predicts 
lower U.S. growth next year. Chairman 
Greenspan himself has acknowledged 
that ‘‘there are the first signs of ero-
sion at the edges, especially in manu-
facturing.’’ Manufacturing capacity 
utilization is at a six year low, com-
modity prices are falling, and farm 
debt is the highest it’s been since 1985. 
And the Fed says its monetary policy 
must be based on forecasts of economic 
conditions 6 to 9 months in the future! 

In his speech last week, President 
Clinton recognized that these new cir-
cumstances call for a reexamination of 
some of our most basic economic as-
sumptions. ‘‘For most of the last 30 
years, the United States and the rest of 
the world has been preoccupied by in-
flation,’’ he said. ‘‘But clearly the bal-
ance of risks has now shifted, with a 
full quarter of the world’s population 
living in countries with declining eco-
nomic growth or negative economic 
growth. Therefore, I believe the indus-
trial world’s chief priority today, 
plainly, is to spur growth.’’ 

The Federal Reserve’s obsession with 
inflation-fighting can be traced back to 
the so-called NAIRU [Non-Accelerating 
Inflation Rate of Unemployment] the-
ory. What NAIRU boils down to is this: 
it’s a belief that lowering unemploy-
ment too much will cause inflation to 
spiral out of control. Tragically, this 
theory has too often stood in the way 
of policies that would reduce unem-
ployment. 

Yet it seems to have little, if any, 
correlation to our actual economic ex-
perience. For four years now we’ve had 
unemployment rates below 6 percent. 
They’ve been under 5 percent for well 
over a year. During that time, inflation 
has been falling, not rising. The fact is, 
there’s little reason to believe low un-
employment causes inflation to come 
unhinged. It seems to me that this 
NAIRU theory is about as out-moded as 
the Nehru jacket. And frankly, I have 
serious doubts whether either of these 
fads was ever really defensible. 

In the past, the Fed has focused on 
fighting inflation over all other consid-
erations, which puts it at odds with its 
own statutory mandate. Let me remind 
my colleagues, once again, that the 
Federal Reserve is a creature of Con-
gress. The 1946 Employment Act di-
rects the Fed to pursue policies of 
‘‘maximum employment, production, 
and purchasing power.’’ The 1978 Hum-
phrey-Hawkins Act amendments call 
for policies of ‘‘full employment,’’ 
‘‘balanced growth,’’ and ‘‘reasonable 
price stability.’’ Instead, it seems the 
Fed sees its mandate as stifling real 
wage growth. 

Sometimes Washington seems like a 
different world than the one where 
most Americans live, and never more 
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so than when it’s engulfed in scandal. 
But it can seem like a pretty odd place 
even in more normal times. In testi-
mony before Congress, Fed Chairman 
Greenspan has seemed to express satis-
faction that job insecurity keeps work-
ers from demanding higher wages. 
More recently he has voiced concern 
that wages are rising, despite the fact 
that wage growth has not kept up with 
productivity. I’m not sure which is 
more outrageous: that anybody in a po-
sition of power in this country would 
say such things, or that so few people 
would be bothered by them. 

In all fairness, the Fed has resisted 
the temptation to raise short-term 
rates for some time now. That’s prob-
ably because falling unemployment has 
not led to higher wages until very re-
cently, and inflation has continued on 
its downward path. But now, in the sev-
enth year of this economic recovery, 
we are finally starting to see signs of 
wage growth. Real wages have risen 2.6 
percent annually for the typical Amer-
ican worker since 1996, though they 
have still not regained their 1989 levels. 
And the trend toward income inequal-
ity has also begun to slow. 

This is good news, and it is a tremen-
dous breakthrough. The mystery of 
falling wages and rising inequality over 
the past three decades turns out to be 
not so mysterious after all. The fact is, 
we know how to raise wages and reduce 
inequality. We do not have to reinvent 
the wheel. Among other things, we 
need to maintain low unemployment 
over a sustained period. We’ve done 
this before and we can do it again. Sur-
veying the U.S. economy since World 
War II, economist James Galbraith 
finds that income inequality has gen-
erally risen when unemployment was 
above 5 percent and fallen when unem-
ployment was below 5 percent. 

Simply put, we need to pursue a pol-
icy of full employment. The 1998 Re-
port of the Council of Economic Advis-
ers hails recent trends in income in-
equality and concludes, ‘‘Maintaining a 
full employment economy is essential 
if this progress is to continue.’’ The ex-
perience of the last two years should 
drive that lesson home. It would be a 
tragedy if an unjustified fear of rising 
wages or an economic downturn kept 
us from continuing that progress. With 
economic growth falling overseas and 
the growing danger of deflationary 
aftershocks here at home, I believe the 
Fed needs to cut interest rates now. 

There are few things, I think, that 
would improve the lives of ordinary 
working Americans more than full em-
ployment. As the 1998 Report of the 
Council of Economic Advisers says: 

A high employment economy brings enor-
mous economic and social benefits. Essential 
to personal economic security is the knowl-
edge that work is available to those who 
seek it, at wages sufficient to keep them and 
their families out of poverty. A tight labor 
market encourages the confidence of job los-
ers that they will be able to return to work, 
lures discouraged workers back into the 
labor force, enhances the prospects of those 
already at work to get ahead, enables those 

who want or need to switch jobs to do so 
without a long period of joblessness, and low-
ers the duration of a typical unemployment 
spell. . . . Wasted resources from not pro-
ducing at potential, together with the 
human cost of unemployment, are intoler-
able; the elimination of this waste is the 
principal benefit of a sustained return to full 
employment. 

As James Galbraith argues in his 
powerful new book, Created Unequal, 
lower interest rates and full employ-
ment help sustain not only a healthy 
economy, but also a healthy society. 
Lower rates make it easier to balance 
the budget. They help reduce inequal-
ity by lowering unemployment and re-
ducing poverty, by preserving a com-
petitive dollar that doesn’t destabilize 
wages, and by checking the unearned 
income of top earners. They ease social 
strains by pushing up wages and lifting 
the burden of private debt. For all 
these reasons, in a full employment 
economy, citizens are more able and 
willing to make necessary investments 
in education, training, infrastructure, 
research, and other public goods. 

But the flip side of this picture is not 
so rosy. Inequality has been rising 
since about 1970, and today is the high-
est it’s been since the Great Depres-
sion. Growing inequality brings out the 
worst in us. It eats away at middle 
class solidarity. It encourages those 
who feel secure about their life chances 
to disavow any connection to their 
brethren in need. Growing inequality 
finds expression in bitter struggles 
over issues such as affirmative action, 
welfare, crime, entitlements, and even 
intelligence. And if income inequality 
had not so undermined middle class 
solidarity, I don’t think the campaign 
to privatize Social Security would have 
ever gotten off the ground. 

There are specific responses to each 
of these challenges, but the larger issue 
is the erosion of solidarity among 
Americans of different economic cir-
cumstances. The answer, it seems to 
me, is clear. We must rebuild that soli-
darity with higher wages and lower in-
equality. These lessons have a direct 
bearing on one of the paramount issues 
before Congress today: an America 
with rising wages and declining in-
equality is an America that need not 
worry about the future of Social Secu-
rity. 

What is true for the American econ-
omy is equally true for the world econ-
omy. The best global citizens are coun-
tries that generate their own domestic 
demand, and healthy demand depends 
on rising wages and lower inequality. 
There’s been a lot of talk about vir-
tuous cycles lately. Well, when income 
gains are broadly shared, it creates a 
virtuous cycle of mass purchasing 
power, growth, savings, and new in-
vestment. We can promote this kind of 
good citizenship by helping other coun-
tries raise their wages from the bottom 
up—through higher minimum wages, 
recognition of labor rights, and fiscal 
and monetary stimulus. 

This kind of policy would be good not 
only for them, but for us too. And it 

would be good for the global system as 
a whole. We cannot forever be the 
buyer of last resort. We cannot forever 
help other countries develop economi-
cally by absorbing all their manufac-
turing exports. They need to create 
their own domestic demand. Trade 
should be a complement to healthy de-
mand at home, not a substitute for 
weak demand. Otherwise we cannot es-
cape the trap of excess production and 
overcapacity, with too many goods 
being produced and not enough pros-
perous consumers to buy them. As the 
AFL-CIO urged back in January, ‘‘The 
United States, Europe, and Japan must 
work together to stimulate domestic 
demand in the developing economies 
and avert a dangerous tendency toward 
global deflation.’’ 

Needless to say, we haven’t been 
doing that. It certainly hasn’t helped 
that, working through the IMF and 
other multilateral institutions, we 
have imposed deflation on countries in 
Asia and the rest of the world. We have 
depressed foreign demand by insisting 
that other governments cut spending, 
close banks, weaken labor laws, and 
raise interest rates. And we’ve insisted 
that they deregulate financial markets 
to remove any checks on often desta-
bilizing flows of foreign capital. As the 
AFL-CIO said back in February, 
‘‘These terms may solve some short- 
term credibility problems with foreign 
investors, but will necessarily exacer-
bate the tensions, inequality, and in-
stability of the global economy.’’ That, 
I believe, is exactly the problem facing 
us today. 

This is a time for bold new thinking. 
In his speech last Monday, President 
Clinton called on Chairman Greenspan 
and Secretary Rubin to convene a 
meeting of their counterparts in the G– 
7 and key developing countries within 
the next 30 days to strengthen the 
international financial architecture for 
the 21st Century. Fifty years ago, he 
said, we learned to tame the cycle of 
booms and busts that had plagued na-
tional economies, and we must now do 
the same for the international econ-
omy. 

But what does that entail, exactly? 
Countries must be able to reap the ben-
efits of free-flowing capital in a way 
that is safe and sustainable, the Presi-
dent said. The IMF should emphasize 
pro-growth budget, tax, and monetary 
policies. The World Bank should em-
bark on a new ‘‘social compact’’ initia-
tive focusing on job assistance and 
basic needs of children and the elderly. 
The World Bank and the Asian Devel-
opment Bank should both double their 
support for the social safety net in 
Asia. 

Meanwhile, it was reported yesterday 
that British Prime Minister Tony Blair 
has joined the call to restructure the 
institutions and rules governing the 
global financial system. And the IMF 
just released a report endorsing the 
kind of capital controls Chile has 
maintained for years to discourage de-
stabilizing short-term capital inflows. 

VerDate Mar 15 2010 23:29 Dec 12, 2013 Jkt 081600 PO 00000 Frm 00013 Fmt 4624 Sfmt 0634 J:\ODA425\1997-2008-FILES-4-SS-PROJECT\1998-SENATE-REC-FILES\RECFILES-NEW\Sm
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES10752 September 23, 1998 
This appears to represent a 180 degree 
about-face from its previous dogged in-
sistence on liberalizing capital mar-
kets. 

These are extraordinary develop-
ments. I believe they are a sign of the 
seriousness of the crisis we face. They 
also indicate that deeply entrenched 
assumptions are now being reexamined. 
That’s something we should welcome 
and encourage. 

I believe we can prevent the worst 
from happening, but we must act now. 
These are times that cry out for Amer-
ican leadership. The most pressing 
need, and our most immediate priority, 
must be to deliver a preemptive strike 
against deflation. At the next meeting 
of the FOMC, Federal Open Market 
Committee, on September 29, the Fed 
should lower interest rates signifi-
cantly. 

Mr. HARKIN. How much time do I 
have remaining? 

The PRESIDING OFFICER. The Sen-
ator has 7 minutes 38 seconds remain-
ing. 

Mr. HARKIN. I yield whatever time I 
consume. 

Mr. President, this amendment that 
we have offered is cosponsored by Sen-
ators DORGAN, CONRAD, WELLSTONE, 
ROBERT KERREY, and Senator BRYAN. 

Because of the actions of the Federal 
Open Market Committee, real interest 
rates are rising. In fact, real interest 
rates are at historically high levels, 
the highest in 9 years, because infla-
tion has fallen while the Federal Re-
serve failed to lower the Federal funds 
rate. 

This chart points it out. The Federal 
funds rate continues to go up at about 
3.9 percent. Fed Chairman Greenspan 
said in February of this year: 

Statistically, it is a fact that real interest 
rates are higher now than they have been on 
the average of the post-World War II period. 

I have said time and again that the 
high interest rate policy being imposed 
by the Federal Reserve is a stealth tax 
on hard-working American families, 
and I believe it is a contributing factor 
to the near collapse of several econo-
mies worldwide. 

Again, interest rates have a signifi-
cant impact on virtually every family 
in America, every producer, business, 
and family farmer in this country. 
Lower rates have been needed for some 
time, but now quick action is truly 
crucial for our country’s well-being. 
The economic signs not only in the 
U.S. economy but in economies world-
wide demand swift and appropriate ac-
tion. 

I note in the front page of the Wash-
ington Post this morning it says, 
‘‘Signs Point to Interest Rate Cut,’’ 
and: 

Federal Reserve Board Chairman Alan 
Greenspan will testify before Congress today 
amid growing signs that he may propose cut-
ting interest rates when Fed policymakers 
meet next Tuesday. 

And it goes on to say how many ex-
ecutives and economists have called for 
that. 

Now, the amendment that I have at 
the desk reads that we ask the Federal 
Open Market Committee to promptly 
reduce interest rates. Now, the Senator 
from New Mexico had suggested that 
perhaps we might want to alter that a 
little bit to just say that perhaps we 
should advise them or urge them to do 
something like that. 

I refer back to a congressional reso-
lution passed by the Senate on Decem-
ber 18, 1982. It passed by 93–0. I believe 
the Senator from New Mexico may 
have been here at that time. I didn’t 
check that, but I think he may have 
been here at that time. It passed 93–0. 
That resolution also called on the Fed 
to reduce interest rates. I will just read 
one sentence of it: 

It is the sense of the Congress that they 
should continue to take such actions as are 
necessary to achieve and maintain a level of 
interest rates low enough to generate signifi-
cant economic growth, and thereby reduce 
the current intolerable level of unemploy-
ment. 

At that time, December 18, 1982, the 
Senate saw fit by a vote of 93–0 to tell 
the Federal Open Market Committee 
that they should do something. That is 
what we are saying here in this resolu-
tion. They should promptly reduce in-
terest rates because every sign points 
to the need to do so. Again, we could 
say that they should consider doing it, 
but I am just saying in 1982 we didn’t 
say they should consider taking such 
actions. The resolution said, ‘‘They 
should continue to take such actions.’’ 

So there was a direction from the 
Senate at that time to the Fed. To 
those who say we shouldn’t interfere 
with the Fed, I say where in the Con-
stitution of the United States is the 
Federal Reserve system given such a 
standing? It is nowhere to be found in 
the Constitution. Article I, section 8 of 
the Constitution gives the power to 
coin and regulate the power of money 
to Congress. We have, of course, dele-
gated that power to the Federal Re-
serve System under the Federal Re-
serve Act, as amended, many times. 
Obviously, I don’t believe Congress 
should coin money or regulate the 
value it. We couldn’t do it. That is why 
we have the Federal Reserve. 

However, as policymakers, because 
the Federal Reserve is a creature of 
Congress, it exists only because of an 
amended law, passed by Congress. We 
have the right, and I believe the obliga-
tion, to tell the Federal Reserve what 
we feel, what we hear, what we see, 
what we think is happening in the 
economy. We are the policymakers and 
we should give them that guidance and 
direction when and if we believe that 
we should do so. 

Again, if there are those who don’t 
believe that we should reduce interest 
rates, that we shouldn’t tell the Fed-
eral Reserve that they should reduce 
interest rates, that I can understand. 
That is a clear policy difference. But to 
say that we shouldn’t tell the Fed what 
to do flies in the face, I believe, of our 
responsibilities and our obligations as 
policymakers here in the U.S. Senate. 

Policy wise, I believe they should 
lower interest rates. So does the head 
of the National Association of Manu-
facturers, the president of General Mo-
tors, and a number of other economists 
both on the conservative side and on 
the liberal side. They are saying that 
we should lower interest rates. 

I think the purpose of this resolution 
and why I am offering it is to back up 
what I understand Chairman Green-
span is attempting to do. I understand 
there are still some members of the 
Federal Open Market Committee who 
don’t believe we should lower interest 
rates. I think we should send them a 
very strong signal. We should back up 
what I understand Chairman Green-
span is now saying that they probably 
ought to do, and that is lower interest 
rates. That is the purpose of this 
amendment. 

Mr. ABRAHAM. Mr. President, al-
though I agree with the economic case 
for lower interest rates made by the 
Senator from Iowa, I must vote to 
table this amendment. While Members 
of Congress and Senators certainly 
have the right to express their opinions 
about the conduct of monetary policy, 
it is highly inappropriate for the Con-
gress as an institution to take formal 
legislative action designed to influence 
decisions made by the Federal Reserve 
board members. To do so would under-
mine the political independence of the 
Fed and thus the stability of our finan-
cial and monetary system. 

Having said this, Mr. President, I am 
concerned about the volatility and un-
certainty enveloping worldwide finan-
cial markets and the role that U.S. 
monetary policy is playing in our glob-
al financial system. There are prolifer-
ating signs of deflation that many 
economists suggest are at least par-
tially responsible for the recent mar-
ket turmoil. 

Gold prices have fallen by more than 
30% since early 1996, commodity prices 
have fallen to 21-year lows, the yield 
curve has now inverted and real inter-
est rates remain very high. Chairman 
Greenspan himself has said in the past 
that these indicators were important 
signals of the direction of inflationary 
pressures. 

Nonetheless, rather than focusing on 
these market indicators, some mem-
bers of the Fed appear to have placed 
more focus on the unemployment rate, 
rising stock prices and wage growth. In 
the meantime, corporate profits have 
declined on a year-over-year basis for 
the first time in a decade, farm prices 
are plummeting, bankruptcies have ac-
celerated and now the stock market is 
reflecting slower growth ahead. 

Mr. President, in my judgment, the 
best environment for business is an en-
vironment of price stability. Price sta-
bility should be the Federal Reserve’s 
number one priority. And this means 
avoiding both inflation and deflation. 
Today, it appears that the risks of de-
flation have risen excessively. 
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History clearly shows that when 

monetary policy is focused on man-
aging stock markets, wages or unem-
ployment, mistakes can be made. I do 
not believe that higher rates of eco-
nomic growth creates inflation. In my 
view, rising stock prices, rising wages, 
and falling unemployment reflect the 
incredible wealth creating capacity of 
a free market system, not the artificial 
result of an easy monetary policy. In 
today’s high-tech world of higher pro-
ductivity, using discredited models of 
the economy, based in the Phillips 
Curve, seems archaic. 

The recent currency devaluations in 
emerging economies has also increased 
deflationary pressures. As these cur-
rencies decline in value, the worldwide 
demand for U.S. dollars has dramati-
cally increased. However, because 
there has been no matching increase in 
the supply of dollars, the global econ-
omy faces a severe liquidity squeeze. 
And as Mr. Greenspan said during his 
recent remarks at the University of 
California, Berkeley, ‘‘ it is just not 
credible that the United States can re-
main an oasis of prosperity unaffected 
by a world that is experiencing greatly 
increased stress.’’ 

Given the mounting evidence of de-
flation and the growing global finan-
cial difficulties, I believe the Federal 
Reserve should seriously consider re-
ducing short-term interest rates at this 
juncture. The ‘‘real’’ federal funds rate 
has steadily increased as inflation has 
declined, implying a continued tight-
ening of monetary policy. A rate cut 
would provide much needed liquidity to 
global economy, stabilize world-wide 
financial markets, and ensure contin-
ued non-inflationary economic growth. 

Mr. President, in summary, while I 
personally believe that the economic 
case for lower interest rates is strong, 
I do not believe it is the proper role of 
the Congress to dictate that the Fed 
implement a specific monetary policy 
action through formal legislative ac-
tion. 

Mrs. FEINSTEIN. Mr. President, I 
will vote to table this amendment to S. 
1301, the Bankruptcy Reform bill, 
which expresses the sense of the Con-
gress ‘‘that the Federal Reserve Open 
Market Committee should promptly re-
duce the Federal Funds rate.’’ My vote 
to table this amendment should not be 
construed as opposition to lower inter-
est rates. Rather, I do not believe it is 
the duty of this body, nor do I believe 
that it is appropriate for this body, to 
tell the Federal Reserve Open Market 
Committee what to do. 

Mr. HARKIN. How much time re-
mains? 

The PRESIDING OFFICER. The Sen-
ator has 50 seconds remaining. 

Mr. HARKIN. I reserve my 50 sec-
onds. 

Mr. DOMENICI. Mr. President, the 
question before the U.S. Senate is not 
whether the Federal Reserve Board 
should reduce interest rates; it is 
whether or not the U.S. Senate should 
say that the Federal Open Market 

Committee should promptly reduce the 
Federal funds rate. 

Any Senators who have traveled the 
world, including Europe, and are asked 
what institution that the United 
States has in place that is the best 
thing going for global success, Amer-
ican capitalism and prosperity, guess 
what they will say? They won’t say the 
Senate, they won’t say the House, they 
won’t say the President; they will say 
the Federal Reserve Board and its 
Chairman, who have been permitted, 
by act of Congress, to act independ-
ently of political pressures. 

Now, frankly, there is a very serious 
problem with global economic fal-
tering. Nobody has an answer to it. 
There are many suggestions as to what 
we didn’t do that we should do. But I 
submit, for the world to find out, after 
Alan Greenspan and this Federal Re-
serve Board have done a most mar-
velous job in controlling interest rates 
and monetary policy that the whole 
world is looking at and saying they did 
it perfect, absolutely right—for us to 
come along now and say, ‘‘Well, look, 
that is really so, but we would like to 
tell them right now’’—in a way taking 
away some of their independence be-
cause we want to put political pressure 
on them—‘‘that they should promptly 
reduce interest rates,’’ frankly, I be-
lieve we will send the wrong signal, be-
cause I think the signal we need is the 
stability of the Federal Reserve Board 
making decisions on behalf of America, 
and America in a global market. That 
is the kind of stability that the world 
is looking for. 

You know, I don’t think anybody be-
lieves—and I am not saying Senator 
HARKIN does—that we should regularly 
on the floor of the Senate be critiquing 
the Federal Reserve Board and then 
telling them what they ought to do. I 
don’t think anybody thinks that. But I 
think we are falling right into that 
trap here. 

I have suggested—and I give it again 
to the sponsor—why don’t we do what 
we ought to do and say the Federal 
Open Market Committee should seri-
ously consider reducing the Federal 
funds rate? That way, we would be 
chiming in by whatever vote occurs 
with many people who think that, but 
we would not take this time in eco-
nomic history to say that we are opt-
ing to say that the U.S. Senate says 
you should do it promptly. That is my 
argument. The Senate can do what it 
would like. I believe we ought not 
adopt it. If we want to state our case in 
this regard, we ought to state it an-
other way, so that we are just joining 
in with comments and observations, 
but not drawing a conclusion that says 
if we were doing it, we would change it 
right now and we urge that you do that 
and do it promptly. 

That is essentially the issue. 
Mr. President, we are in the most 

complicated quasi-world recession that 
we have been in perhaps in modern 
times because capitalism is faltering 
around the world—not because cap-

italism and entrepreneurship doesn’t 
work, but there are institutions that 
have fallen apart in other countries 
that are affecting us. I have no doubt 
that the Federal Reserve Board is 
going to do the right thing. There is no 
doubt in my mind that they are. I also 
suggest that if they reduce interest 
rates, everybody should not expect 
that the world economy is going to get 
fixed. There are many serious problems 
that it won’t fix. 

I reserve the remainder of my time. 
Mr. HARKIN addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Iowa. 
Mr. HARKIN. Mr. President, this 

amendment does not set monetary pol-
icy. It is a nonbinding sense of the Con-
gress. William Gaston from the Con-
gressional Research Service writes in a 
CRS report that, ‘‘Congress has en-
acted nonbinding language to express 
its monetary policy preferences to the 
Fed.’’ 

The last time this Senate debated a 
sense-of-the-Senate resolution to ask 
the Fed to lower interest rates was De-
cember 18, 1982. Again, I will read—it 
did not say it should seriously con-
sider, it said, ‘‘It is declared that it is 
the sense of the Congress that they 
should continue to take such actions as 
are necessary.’’ That is what it said in 
1982. It didn’t say they should ‘‘seri-
ously consider,’’ but they should ‘‘take 
such actions.’’ 

That is what this amendment says. It 
says they should reduce interest rates. 
The Business Roundtable said, ‘‘The 
President and Congress should encour-
age the Federal Reserve to lower U.S. 
interest rates. . .’’ not to seriously 
consider it. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. HARKIN. Mr. President, I ask 
unanimous consent for 1 more minute. 

Mr. DOMENICI. Mr. President, it is 
not that I am worried about argu-
ments, but we have been changing to 
accommodate. But I will not oppose 
the Senator having 1 more minute. 

Mr. HARKIN. I thank the Senator. 
The PRESIDING OFFICER. The Sen-

ator is recognized for another minute. 
Mr. HARKIN. This says, ‘‘The Presi-

dent and Congress should encourage 
the Federal Reserve to lower interest 
rates.’’ It didn’t say we should have 
them consider it. That time has passed. 
I might have agreed with the Senator 
from New Mexico a year ago, that they 
should consider it. Now the time is 
critical. If the Federal Open Market 
Committee doesn’t act next week, they 
don’t meet again until November. That 
is why it is so crucial that we, as pol-
icymakers, send a strong signal, not 
that they should consider reducing in-
terest rates, but they ought to do it. 
We ought to back up what we know is 
right, back up what the Business 
Roundtable and almost every econo-
mist is saying that we have to do. Is 
that interfering with the Fed? Not at 
all. But it is telling them what we, as 
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policymakers, believe and feel they 
should do at their next meeting, and 
that is to promptly reduce interest 
rates. 

I thank the Senator from New Mex-
ico. 

Mr. DOMENICI. Mr. President, I have 
been here a long time and I voted on 
that resolution that the Senator is 
talking about. I didn’t think I ever 
voted on a resolution that told the 
Federal Reserve Board what to do in 
precise terms like, ‘‘Lower the interest 
rates.’’ The resolution that we adopted 
overwhelmingly was much more in the 
tone and tenor and words of what I rec-
ommended. It says: ‘‘They should con-
tinue to take such actions as are nec-
essary to achieve and maintain inter-
est rates low enough to generate sig-
nificant economic growth.’’ 

Frankly, that is precisely what we 
ought to be doing. We ought to be say-
ing take whatever action is necessary; 
we should not say to them that we are 
saying, as a matter of policy, you 
should lower the interest rates. We 
ought not do that to the Federal Re-
serve. It will not do anything but dis-
credit them over the long run and add 
instability where stability is needed. 

Mr. HARKIN. Maybe we could reach 
an agreement on language here. 

Mr. DOMENICI. I gave the Senator 
the language. I believe I am entitled to 
make a motion to table. 

The PRESIDING OFFICER. Under 
the previous order, the Senator is rec-
ognized to move to table the amend-
ment. 

Mr. DOMENICI. I would like to do 
this, because there is a desire to talk 
for a minute. Without losing my right 
to move to table this when we come 
out of a quorum call, I ask unanimous 
consent that we can have a quorum 
call and that I may reserve the right to 
move to table. Is that language precise 
enough? 

The PRESIDING OFFICER. Yes. 
Without objection, it is so ordered. 
Mr. DOMENICI. Mr. President, I sug-

gest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. DOMENICI. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
BURNS). Without objection, it is so or-
dered. 

Mr. DOMENICI. Mr. President, pursu-
ant to the order, I have a right to move 
to table at this point. 

I move to table the amendment, and 
ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
The PRESIDING OFFICER. The 

question is on agreeing to the motion 
of the Senator from New Mexico to lay 
on the table the amendment of the 
Senator from Iowa. On this question, 
the yeas and nays have been ordered, 
and the clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. NICKLES. I announce that the 
Senator from Virginia (Mr. WARNER) is 
necessarily absent. 

Mr. FORD. I announce that the Sen-
ator from Ohio (Mr. GLENN) is nec-
essarily absent. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber 
who desire to vote? 

The result was announced—yeas 71, 
nays 27, as follows: 

[Rollcall Vote No. 283 Leg.] 

YEAS—71 

Abraham 
Allard 
Ashcroft 
Bennett 
Biden 
Bingaman 
Bond 
Breaux 
Brownback 
Burns 
Byrd 
Campbell 
Chafee 
Coats 
Cochran 
Collins 
Coverdell 
Craig 
D’Amato 
DeWine 
Dodd 
Domenici 
Durbin 
Enzi 

Faircloth 
Feinstein 
Frist 
Graham 
Gramm 
Grams 
Grassley 
Gregg 
Hagel 
Hatch 
Helms 
Hutchinson 
Hutchison 
Inhofe 
Jeffords 
Kempthorne 
Kerry 
Kohl 
Kyl 
Landrieu 
Leahy 
Lott 
Lugar 
Mack 

McCain 
McConnell 
Moseley-Braun 
Moynihan 
Murkowski 
Murray 
Nickles 
Robb 
Roberts 
Rockefeller 
Roth 
Santorum 
Sessions 
Shelby 
Smith (NH) 
Smith (OR) 
Snowe 
Specter 
Stevens 
Thomas 
Thompson 
Thurmond 
Wyden 

NAYS—27 

Akaka 
Baucus 
Boxer 
Bryan 
Bumpers 
Cleland 
Conrad 
Daschle 
Dorgan 

Feingold 
Ford 
Gorton 
Harkin 
Hollings 
Inouye 
Johnson 
Kennedy 
Kerrey 

Lautenberg 
Levin 
Lieberman 
Mikulski 
Reed 
Reid 
Sarbanes 
Torricelli 
Wellstone 

NOT VOTING—2 

Glenn Warner 

The motion to lay on the table the 
amendment (No. 3616) was agreed to. 

Mr. DOMENICI. Mr. President, I 
move to reconsider the vote by which 
the motion was agreed to. 

Mr. GRASSLEY. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. DOMENICI addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from New Mexico. Will the Sen-
ator from New Mexico withhold? May 
we have order in the Chamber, please? 
All conversations should be moved to 
the cloakrooms. The Senator from New 
Mexico deserves to be heard. 

The Senator from New Mexico. 
Mr. DOMENICI. Mr. President, a 

number of Senators who voted on the 
motion to table which I proposed indi-
cated that they would like to see an ex-
pression regarding the interest rates, 
but not a mandate. I ask unanimous 
consent—I am not sure I will get it 
—but I ask unanimous consent that it 
be in order that I offer a similar resolu-
tion, but the resolve clause would 
state: 

It is the sense of the Congress that the 
Federal Open Market Committee should con-
sider reducing the Federal funds rate. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. HARKIN. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. DOMENICI. Mr. President, I say 

to Senators, I will speak to the leader 
and maybe we can offer it somewhere 
else. We cannot offer it on this bill. I 
regret we cannot vote on it. I yield the 
floor. 

Mr. HARKIN addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Iowa. Will the Senator sus-
pend? May we have order in the Cham-
ber, please? All conversations in the 
aisle should be moved to the cloak-
rooms. 

The Senator from Iowa. 
Mr. HARKIN. Mr. President, usually 

when votes are cast, I don’t like to re-
visit them. People have their reasons; 
we vote and we move on around here. 
But I heard so much in the well from 
people voting on this last sense-of-the- 
Senate resolution that I felt I should 
take a little bit of time to perhaps 
clarify a couple of things and to make 
an additional point. 

First of all, this was a sense-of-the- 
Congress amendment. It was non-
binding. Someone said, ‘‘We shouldn’t 
be legislating what the Federal Reserve 
should do.’’ With that I wholeheartedly 
agree. We were not legislating a law to 
tell the Federal Reserve what to do, 
No. 1. That is my first point. This was 
a nonbinding sense of the Congress—we 
adopt those all the time around here— 
basically to say, ‘‘Here is what I, a pol-
icymaker, think should be done.’’ 

Secondly, this is not without prece-
dent. This body has in the past voted 
on sense-of-the Congress amendments 
and resolutions that have told the Fed 
what we believe they should do. 

Third, I heard it said that we should 
not be politicizing the Fed. With that I 
wholeheartedly agree. But article I, 
section 8 of the Constitution gives the 
power to coin money and regulate the 
value thereof to the Congress of the 
United States. It did not give it to the 
Federal Reserve System. 

The Congress, in its wisdom, in the 
past set up the Federal Reserve System 
to do that. We delegated our powers to 
the Fed to do that. Over the inter-
vening years, we have amended the 
Federal Reserve Act. It is not carved in 
stone. It has been amended and 
changed several times since 1913. But 
the Federal Reserve System remains a 
creature of Congress. It exists only by 
the laws passed by the Congress. It is 
not a separate branch of Government. 

It is not some kind of supreme being, 
some kind of item of sanctity that we 
can never touch. I believe it is not only 
our right but our responsibility as pol-
icymakers at certain times, if we feel a 
certain way, to be able to tell the Fed-
eral Reserve System what we believe 
they should do. 

So on this past vote I have no quarrel 
with anyone who believes the Federal 
Reserve should not lower interest 
rates. I may debate that point with 
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CONGRESSIONAL RECORD — SENATE S10755 September 23, 1998 
them, because I believe they should 
lower interest rates. That is a good de-
bating point. But if someone voted on 
this and said no, the Federal Reserve 
should not lower interest rates, that I 
believe is a valid position that someone 
might hold, of which I disagree. 

Mr. REID. Would the Senator from 
Iowa yield for a question? 

Mr. HARKIN. Let me finish this, and 
I will. 

But to say we cannot vote to tell the 
Fed what to do because it would be po-
liticizing it or we cannot interfere I be-
lieve somehow is an abdication of our 
responsibilities, not only our rights but 
our responsibilities as policymakers to 
tell a creature of the Congress what we 
believe they should do. We do not do it 
very often in terms of the Fed. In fact, 
I pointed out the last time we had a 
Sense of the Congress calling on the 
Fed to lower interest rates was in 1982. 
So this is not something we take light-
ly. 

But I believe at this point in time, 
with the world economy being what it 
is, with the tremendous drop in com-
modities and commodity prices here 
and around the world, with the specter 
of depression and deflation facing us— 
almost every economist, conservative, 
liberal, head of the Business Round-
table, head of General Motors, head of 
the National Association of Manufac-
turers, all say the Fed should lower in-
terest rates. 

I offered this amendment, along with 
others, in good faith, to back them up 
to say, yes, you should lower interest 
rates. And that is what this was meant 
to do, to send that sense of the Con-
gress that that is what we believe they 
should do. Obviously, we did not pre-
vail. So I can only assume that most 
people do not believe they should lower 
interest rates. 

I would be delighted to yield to my 
friend from Nevada for a question. 

Mr. REID. Does the Senator from 
Iowa realize that Senator DORGAN and 
I have offered legislation on several oc-
casions to have the Federal Reserve 
System audited on a yearly basis? Is 
the Senator aware we have done that? 

Mr. HARKIN. This Senator is not 
aware of that specific legislation, no. 

Mr. REID. Would the Senator ac-
knowledge that the Federal Reserve 
Board—it would be a good idea to see 
how they spend their money? 

Mr. HARKIN. We don’t know that? 
Mr. REID. The Federal Reserve Sys-

tem is not audited. 
Mr. HARKIN. No. I ask the Senator— 

I am not being facetious. Is the Sen-
ator from Nevada telling me that the 
General Accounting Office, the GAO, 
does not audit—— 

Mr. REID. Absolutely not. 
Mr. HARKIN. Can the Senator tell 

me why the GAO does not audit the 
Federal Reserve? 

Mr. REID. The Senator from North 
Dakota and I have been wondering for 
a couple of years. We have offered leg-
islation time and time again to have 
the Federal Reserve System audited, 

like every other Government entity in 
this country. But no. In fact, we asked 
for a General Accounting Office study 
to find out a little bit about the inner 
workings of the Federal Reserve Sys-
tem, and we found, among other 
things, they have what we refer to as a 
‘‘slush fund,’’ what they refer to as a 
‘‘rainy day fund’’ that they have kept 
there for 80 years, or thereabouts, 70- 
some-odd years. It is billions of dollars 
that they just keep there. 

That money, we believe, should be 
taken out of the Federal Reserve Sys-
tem and applied toward the deficit to 
take down the debt that we owe. But 
no, they keep hanging on to that 
money year after year. 

I appreciate, very much, this amend-
ment having been offered by the Sen-
ator from Iowa, because, if nothing 
else, it allows me the opportunity to 
ask the Senator from Iowa a question: 
Shouldn’t we audit the Federal Reserve 
System? The American public thinks 
so, but here the message is without re-
sponse. We cannot get people to sup-
port us on that. 

Mr. HARKIN. This Senator was not 
aware of that. 

Is the Senator telling me that the 
Federal Reserve, which I have just 
stated is a creature of Congress, and 
exists by law, that the General Ac-
counting Office, our accountant, can-
not audit the Federal Reserve? 

Mr. REID. Cannot, does not, and will 
not. 

Mr. HARKIN. I would respond to the 
Senator by again asking the Senator a 
question. Have we ever tried to pass 
something here to have an audit done 
for the Federal Reserve? 

Mr. REID. Yes. 
Mr. DORGAN. I wonder if the Sen-

ator would yield for a question. 
Mr. HARKIN. I yield to the Senator 

from North Dakota for a question. 
Mr. DORGAN. The Senator from Ne-

vada talked about this audit that was 
done of the Fed by the GAO. What the 
audit showed was a $3.7 billion fund ac-
cumulated at the Federal Reserve 
Board—$3.7 billion. And they pointed 
out that the Fed has not had a loss for 
nearly 80 years—will never have a loss. 
You can’t lose money when you create 
money. So there was no reason to have 
a rainy day fund or some sort of provi-
sional fund of $3.7 billion. And the GAO 
recommended that it be returned to 
the Treasury. It belongs to the Amer-
ican people. 

Not only has it not been returned, 
the $3.7 billion has now been increased 
to $5.2 billion. So you have to say to 
somebody, if you think there is reason 
to get some of these resources to do 
something with it—pay down the Fed-
eral debt or to do some of the other 
issues—there is $5.2 billion down at the 
Fed that they have for a rainy day 
fund, and they never have rain down 
there. They create money. They make 
their own money. And they have never 
had an annual loss, and will never have 
a loss; and yet they have squirreled 
away $5.2 billion of resources. And we 
have raised this issue. 

The GAO—not us—the GAO says that 
ought to be returned. But it will not 
be, I assume because this Senate—Con-
gress says, ‘‘Gee, we don’t want to 
touch that house on the Hill that’s got 
those big gates around it, the big fence. 
And it’s an American dinosaur. We 
can’t crawl in there and see what’s 
going on.’’ But the GAO did a 2-year 
study. I would commend my colleagues 
to take a look at what they found in 
that study. 

There is plenty wrong down there. 
There is not good accounting. There is 
not good contracting. There is a rainy 
day fund of billions of dollars. So there 
is plenty of work to do with the Fed. 

I ask the Senator from Iowa, isn’t it 
the case that all we were doing today 
was to say, ‘‘Gee, we think it’s time for 
you to reduce interest rates the next 
time you meet, given all the evidence 
that exists’’? 

Several Senators addressed the 
Chair. 

Mr. HARKIN. I yield to my friend 
from Nevada. 

Mr. REID. I say to my friend from 
Iowa, I do not think the Senator from 
Iowa realizes, in the GAO report we 
also found that the governors of the 
Federal Reserve System, some of them 
fly first class, some of them fly what-
ever class they want. We found the 
most interesting things there, how 
they have no rules or guidance, how 
they travel, how their expenses are de-
termined. 

I recommend to my friend from Iowa, 
and everyone within the sound of our 
voices, that we need to take a better 
look at the Federal Reserve System. I 
commend and applaud the Senator 
from Iowa for bringing this amendment 
here today because it gives us a chance 
to focus, as you have said, on a crea-
ture we created. Congress created this. 
And we have statements here: ‘‘Hey, we 
can’t suggest to the Federal Reserve 
System because it might hurt us inter-
nationally.’’ Congress created the Fed-
eral Reserve System. Can’t we do a lit-
tle bit about it, for example, to see how 
they spend their money? The answer to 
this point is no. 

Mr. HARKIN. I hope that the Sen-
ator, then, would try again to bring up 
some legislation to provide for an audit 
of the Federal Reserve. I honestly can-
not believe we are not doing that. I ap-
preciate the Senator for his enlighten-
ment on that issue. 

I yield to the Senator from Utah for 
a question. 

Mr. BENNETT. I cannot let this ex-
change go without giving a word or two 
of explanation. The Federal Reserve 
Board, as the Senator from Iowa has 
accurately stated, was created by the 
Congress, and presents to the Congress 
an audited statement of its financials 
every year. It is addressed to the 
Speaker of the House. 

It is true that it was not done by the 
General Accounting Office, but they 
are audited by a legitimate outside 
auditor, and their activities, down to 
the penny, are reported to the Speaker 
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of the House in a written document 
every year. I will be happy to supply it 
to any Member of this body that may 
wish it. 

Mr. HARKIN. I thank the Senator for 
this enlightenment. 

I am responding to what the Senator 
from Nevada said, that they were not 
audited. 

Mr. BENNETT. The Senator from Ne-
vada is correct; they are not audited 
regularly by the General Accounting 
Office, but it is audited. A copy of the 
audited and exact financial activities 
of the Federal Reserve Board are sub-
mitted in writing to the Speaker of the 
House every year. 

I have constituents who are con-
stantly saying to me that the Federal 
Reserve Board is owned by a group of 
Swiss bankers or foreign interests 
somewhere and that it has never been 
audited. I always send them a copy of 
the audited report of the Federal Re-
serve Board that is submitted to the 
Speaker so that they can know that 
this creation of the Congress does not 
go unexamined by an appropriate au-
diting firm. 

It is true to say that it is not audited 
regularly by the General Accounting 
Office. I think that is the point the 
Senator from Nevada was making. 
However, I think we should not let peo-
ple be under the assumption that the 
Federal Reserve Board goes without 
anybody paying any attention to how 
they handle their money. 

Mr. HARKIN. Without losing my 
right to the floor, I yield for a further 
answer from the Senator from Nevada. 

Mr. REID. I say to my friend from 
Utah through the Senator from Iowa 
that I think this is something that 
really deserves a debate. I hope that 
when our bill is offered on a subsequent 
occasion that the Banking Committee 
will at least give us a hearing on this. 

I say to my friend from Utah, yes, 
there is a document that they call an 
audit, but it is a self-audit. You cannot 
audit yourself. That is, in effect, what 
has happened. We think there should be 
oversight by the Congress of the United 
States which created the Federal Re-
serve System. They shouldn’t be able 
to hire whoever they want to look at 
their books. They may do a great job, 
but from a perception standpoint it 
doesn’t look great. 

When the General Accounting Office 
tried to get the information requested 
by the Senator from Nevada and the 
Senator from North Dakota, it was ex-
tremely difficult to get. The Federal 
Reserve System is an island to itself. 
They don’t like to be messed with, 
bothered, or give information. 

Mr. HARKIN. If I might yield further 
without losing my right to the floor, I 
yield to the Senator. 

Mr. BENNETT. Mr. President, I am 
happy to have a debate about this with 
the Senator from Nevada or anyone 
else. I think it is a legitimate issue to 
be aired, but I did not want to let the 
opportunity go by with the 
misimpression that some might have 

gathered. I know it was not intended 
for the Senator from Nevada to grant 
that misimpression, but some might 
have the misimpression that the Fed-
eral Reserve Board does not respond to 
the Congress that created it in an or-
derly fashion. 

Mr. HARKIN. If I might say to my 
friend from Utah and Nevada, is it pro-
scribed by law that the GAO cannot 
audit the Federal Reserve? Is that pro-
scribed or is it just that they don’t do 
it until we tell them to do it? 

Mr. REID. I say to my friend from 
Iowa, I can’t answer that question. I 
just know they don’t do it. They have 
never done it. 

When we asked for the review by the 
General Accounting Office of the Fed-
eral Reserve System, they fought us 
every step of the way. It took 2 years 
to get information that should have 
been obtained in a matter of a couple 
of months. 

Mr. HARKIN. I ask the Senator from 
Utah if they do this audit that the Sen-
ator says is done what would be wrong 
with having the GAO do their own sep-
arate audit? What is wrong with that? 

Mr. BENNETT. I don’t know, either, 
I say to the Senator from Iowa. I have 
not looked into that. 

Frankly, I have examined the annual 
report that the Fed submits to the 
Congress, addressed, as I say, to the 
Speaker of the House every year. They 
do it in accordance with law. They re-
spond to the law that created them in 
that fashion. At least to my satisfac-
tion, after examining that document, I 
haven’t felt the need for any additional 
information. 

As to whether there is a legal pro-
scription against GAO, I have no 
knowledge one way or the other. 

Mr. HARKIN. I thank the Senator 
from Utah. 

Again, this raises another issue that 
was not in the sense-of-the-Congress 
amendment that I sent to the desk on 
which we just expressed ourselves. 

I wanted to get back to the point, 
again, that it is a creature of Congress. 
I am somewhat disturbed, not so much 
by the outcome of the vote. I have lost 
votes around this place before. That is 
not the point. But the issue is the kind 
of talk that I heard among Senators 
after voting on this that, (a) we 
shouldn’t politicize the Fed; (b) we 
shouldn’t tell the Fed what to do; (c) 
the Fed is a separate entity and we 
shouldn’t have anything to do with 
them. 

I just don’t understand where this 
comes from. I don’t understand why 
this is the perception of so many peo-
ple. I don’t know why the Federal Re-
serve System has become so sacrosanct 
that we simply cannot deal with it. It 
is like the ‘‘Holy of Holies.’’ 

I find it strange that, as policy-
makers, we can’t stand up and tell the 
Fed what we think they should do. 
That is not politicizing it. To politicize 
it would be for us to pass a law man-
dating that interest rates be at a cer-
tain level, or a law mandating that the 

Federal Reserve should vote this way 
or that. That is politicizing. That is 
what this Senator would even vote 
against. 

But for the Senate to say to the Fed-
eral Reserve, a creature of the Con-
gress, we have looked at the landscape, 
we see what is happening in our econ-
omy, we see what is happening world-
wide, we don’t like what we see. We be-
lieve that the time has come to lower 
interest rates. We believe something 
should be done. 

Now, again, I see nothing wrong with 
this debate. I think that is part not 
only of our rights, but our responsi-
bility. 

I want to take a couple more minutes 
to say why I believe so deeply and so 
strongly that we should be saying to 
the Fed that they should lower interest 
rates. Sometimes you would think this 
is a liberal proposition. I don’t define it 
in terms of left, right, liberal, conserv-
ative. I really don’t define it in that 
way. I define it in terms of whether or 
not we believe interest rates should be 
lower or whether we think they 
shouldn’t be lower; whether we think 
the economy is going into a recession, 
or whether we think the economy may 
be verging on inflation. If you think 
the economy is experiencing an accel-
eration of inflation, you would not 
want to cut interest rates; if you think 
the economy is verging on recession, 
you would want to lower interest rates. 

That is where I believe we are. Don’t 
take my word for it. I will point out 
what the Business Roundtable said on 
September 16, last week: 

The President and Congress should encour-
age the Federal Reserve to lower U.S. inter-
est rates. In addition, the President, Con-
gress and the Federal Reserve should work 
with our international trading partners to 
stimulate their domestic economies. 

. . .. should encourage the Federal Reserve 
to lower U.S. interest rates. 

It doesn’t say we should ask the Fed 
to ‘‘consider.’’ It doesn’t say that. It 
says they should ‘‘lower’’ the rates, not 
‘‘consider.’’ 

There is talk that the Senator from 
New Mexico wants an amendment to 
say that we would just consider, that 
we should tell the Fed they should con-
sider lowering interest rates. I don’t 
believe that language is strong enough. 
Again, it is as if for some reason we al-
most have to ask the Fed for their per-
mission to tell them what we think 
they should do. 

Mr. WELLSTONE. Will the Senator 
yield? 

Mr. HARKIN. I yield for a question to 
my friend from Minnesota. 

Mr. WELLSTONE. Mr. President, for 
some reason I don’t understand, as 
well, why Senators are unwilling to 
speak to this issue and provide our 
judgment about what should be done. 
We don’t talk about monetary policy 
much. 

The Business Roundtable says, ‘‘The 
President and Congress should encour-
age the Federal Reserve to lower U.S. 
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interest rates.’’ The Business Round-
table doesn’t fit into the label ‘‘lib-
eral,’’ although I think that label is ir-
relevant. Why has the Business Round-
table taken that position? What is it 
about real interest rates that is so im-
portant to the people you represent in 
Iowa and the people I represent in Min-
nesota? Can we talk for a moment 
about that? 

Mr. HARKIN. Sure. I thank the Sen-
ator. That is really the point. I have a 
chart to show that the real Federal 
funds rate is at its highest level in nine 
years. What does that mean? What that 
means is that real rates of interest are 
at a very high point. For example, even 
Chairman Greenspan said earlier this 
year that real interest rates are at a 
historically high level, compared to all 
the years from World War II until now. 

What does that mean? Well, that 
means that the farmers in America 
whose commodity prices are going 
down all the time, our livestock pro-
ducers and our farmers have to pay ex-
orbitantly high interest rates—real in-
terest rates—when they are already 
squeezed with low prices. It means that 
our business sector, small businesses, 
and others who are creating jobs, who 
need to borrow money for expansion or 
even for job training or retraining, find 
that they are squeezed because of high 
interest rates. So they don’t do it. So 
what happens then is our economy 
starts to slow down. 

I will point out that in the first quar-
ter of this year, our growth was 5.5 per-
cent; it was 1.6 percent in the last 
quarter. Many economic signs point to 
a possible recession, possibly a down-
ward spiral in prices. Then we see what 
is happening in foreign economies and 
in foreign currencies. Because of our 
high interest rates, we find that their 
economies are going down and they, in 
turn, can’t buy any of our products be-
cause of the excessively strong dollar 
that we have. So when you add it all 
up, because of the insistence of the Fed 
to keep a tight money policy, high in-
terest rate policy, they have moved us 
to the brink of recession. 

In further responding to the Sen-
ator’s question, from 1994 to 1995 the 
Federal Reserve raised interest rates 
by 100 percent, from three percent to 
six percent. They raised interest rates 
because they were beholden—most of 
them, or at least the voting majority— 
to an economic theory called NAIRU, 
Non-Accelerating Inflation Rate of Un-
employment. That is a fancy term. 
What some economists have believed in 
the past is if unemployment fell to a 
certain level, inflation would take off 
and it would spiral upward and accel-
erate—it would not just rise, it would 
accelerate, if unemployment got to a 
certain level. 

Well, a couple years ago, economists 
said they thought that rate was 6 per-
cent. They thought that if unemploy-
ment went below 6 percent, we would 
be in deep trouble. Then unemploy-
ment went below 6 percent and the Fed 
said, ‘‘Oh, my gosh, we have to tighten 

monetary policy,’’ and they started 
raising interest rates. Inflation never 
went up. Then unemployment went 
down. And, they said, ‘‘Well, we 
changed our minds. The natural rate of 
unemployment is actually 5.5 percent.’’ 
Well, then unemployment went below 
5.5 percent. Now we are at 4.5 percent 
unemployment, and still no inflation. 
Yet, the Federal Reserve has continued 
to keep a tight money, high interest 
rate policy in effect, because they were 
afraid; they felt that because of this 
economic theory, inflation was going 
to take off. 

What happened is, because of that 
high interest rate policy, our farmers 
are squeezed, our consumers are 
squeezed, homeowners have to pay 
more monthly interest on mortgages 
on their homes, small businesses pay 
more money when they borrow to ex-
pand, or they just don’t do it. A larger 
business, whether it is General Motors 
or Ford, would have to pay higher in-
terest rates. The economy starts to 
slow down. That is exactly what hap-
pened. 

I submit further to my friend from 
Minnesota that because of their poli-
cies over the last couple years, because 
they would not move, it has helped 
generate the kind of economic collapse 
we have seen in other parts of the 
world. The high interest rate policy at 
the Fed is a contributing factor to the 
continual decline of the Asian econ-
omy. 

Mr. WELLSTONE. If the Senator will 
yield, I will not take much more time. 
I have two quick questions, I say to my 
colleague from Florida, because I know 
he is waiting. I will ask the question to 
the Senator from Iowa who gives the 
lengthy answers. I think it is just in-
credible, I say to my colleague from 
Iowa, it is just incredible how this 
whole issue of real interest rates and 
monetary policy—which has such a 
critical impact on small business, on 
farmers, and on industry and housing 
—is taken off the table. We are even 
unwilling to give our best judgment as 
to what the Federal Reserve ought to 
do. It is amazing to me. 

Let me ask you this question: Would 
you agree—— 

Mr. HARKIN. I will keep it short. 
Mr. WELLSTONE. I want to hear the 

Senator’s answer, because this is a 
critical issue. Would you agree that 
our taking the lead in lowering short- 
term interest rates also would be crit-
ical to what the Germans might do, 
what the other G–7 countries might do? 
Shouldn’t this be put in the context of 
a coordinated response at an inter-
national level, dealing with this con-
traction of the international economy, 
dealing with this problem of deflation? 
Maybe you could spell out a little bit 
what you mean. 

In other words, the Senator talked 
about the effects of high real interests 
rates within our country, but could we 
not also say another part of the argu-
ment is the effect on exchange rates? 
That a strong dollar ultimately means 

other countries will try and export 
their way out of crisis? That they will 
dump a lot of products on our market 
and end up competing with workers in 
our country? 

Aren’t you really saying that, in the 
absence of something being done 
through monetary policy, we are not 
going to be able to get enough demand 
going in these countries? That we are 
not going to have enough economic 
stimulus? That people are not going to 
have money to buy products, which 
would help create jobs? And that the 
major problem is not going to be what 
you were talking about—inflation, 
which the Fed seems to be excessively 
focused on—but deflation? Am I not 
correct that that is part of what is 
going on? 

Mr. HARKIN. Absolutely. 
Mr. WELLSTONE. Bill Greider, who 

wrote, ‘‘One World: Ready or Not,’’ has 
been talking about this for some time. 
In part, you are talking about the ef-
fects of monetary policy within our 
country. But you are also talking 
about our taking the lead in trying to 
fashion a coordinated response at an 
international level to deal with what 
has happened. We have a depression in 
part of the international economy. 

Mr. HARKIN. The Senator is right. I 
wish the Fed would pay more attention 
to Bill Greider’s writings. Monetary 
policy has to work for all of our people, 
not just a few. It has to be cognizant of 
what is happening to ordinary people 
in this country. 

As the Senator spoke about what is 
happening internationally, I was look-
ing through the papers. The Wall 
Street Journal pointed this out in an 
editorial on August 31, calling for the 
Fed to lower interest rates. They said, 
‘‘Since last year, currencies in emerg-
ing markets, from Thailand to Russia, 
have been collapsing like popped bub-
ble wrap.’’ This is a significant threat 
to us and people in those countries. 
Our dollar is much too strong right 
now. Because of that, they can’t get 
the kinds of foodstuffs and things they 
need for their own people. 

(Ms. COLLINS assumed the Chair.) 
If we want to help the Japanese econ-

omy and the Asian economy, what we 
should do is lower interest rates. Many 
economists have noted that the value 
of currencies in several countries will 
not only reduce the rate of inflation 
but also sharply increase our trade def-
icit, eliminating many jobs and slow-
ing growth in the process. 

Again, if we don’t address this be-
cause of their slowdown, because they 
are not buying our products, we are 
going to lose jobs in this country. We 
are going to have a drastic slowdown. 

The fear I have, I say to my friend 
from Minnesota, is that we may have 
waited too long. The Fed was so frozen 
by this outdated, outmoded economic 
concept called NAIRU that they 
couldn’t see what was really happening 
because they only focused on the rate 
of unemployment, and that caused 
them to be blind to everything else 
that was going on. 
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Mr. WELLSTONE. I ask my col-

league, this concept that he is talking 
about—NAIRU—is the idea that if you 
reduce employment too much, you 
automatically set off an inflationary 
spiral? 

Mr. HARKIN. Inflation would not 
only start but accelerate. 

Mr. WELLSTONE. My last question, 
I say to my colleague—and I look for-
ward to coming to the floor and having 
a further discussion about this. I hope 
we are wrong. But I think this discus-
sion of political economy, both in 
terms of what is happening to the glob-
al economy and also what is happening 
in our own economy, is going to be-
come a very, very critical issue. We are 
seeing it already in agriculture. But 
this is just the beginning. 

But this is my last question. Is it not 
also true that, when they talk about 
the alleged danger of unemployment 
continuing to go down, that this would 
also bring up the bargaining power of 
wage earners? It wouldn’t be just a 
matter of unemployment going down. 
This would also mean that people in a 
tight labor market would see their 
wages go up and would have a better 
chance of working at living-wage jobs? 
I think the Federal Reserve Board 
tends to be more responsive to bond 
holders, financial people, and the credi-
tors, and they want to keep interest 
rates up. 

Isn’t it also true that having real in-
terest rates so high is one of the rea-
sons we have a maldistribution of 
wealth and income today in this coun-
try? We have this paradox of some peo-
ple being able to purchase all the goods 
that make life richer in possibility. 
But then we also have so many fami-
lies—maybe the majority of families in 
our country—who cannot. Maybe this 
is one of these hidden issues that we 
don’t talk about, with everything 
swirling around in Washington, that so 
many families are still struggling to 
make ends meet and do well by their 
kids. 

What would be the harm in moving 
toward full employment? What would 
be the harm in making sure that wage 
earners make better wages? What 
would be the harm in having more peo-
ple have access to living-wage jobs? 
Isn’t the whole question of real inter-
est rates one piece of it? 

Mr. HARKIN. I say to the Senator 
from Minnesota that he is absolutely 
correct. 

Mr. WELLSTONE. I agree. 
Mr. HARKIN. It is bigger by a tre-

mendous magnitude. 
We deal here in budgets in terms of 

billions of dollars. I know it sounds 
like a lot of money. But what the Fed 
does affects the entire $7 trillion econ-
omy. 

The Senator from Minnesota is abso-
lutely right, what the Federal Reserve 
System does has a more profound effect 
on the daily lives of our citizens—how 
they live, how they are able to take 
care of their families, what kind of jobs 
they have, and what they have paid— 

than anything that we ever vote on 
around here in terms of budget mat-
ters. 

I thank the Senator for his inquiries 
and enlightenment on this issue. He 
has been a long-time fighter for the av-
erage working families and making 
sure that working people get a fair 
deal. I know the Senator from Min-
nesota understands that if you have 
lower interest rates, that helps work-
ing families. It helps families. 

The Senator from Minnesota also 
knows, as most of us know, that in the 
last couple of years, with this tight 
money policy, this high interest rate 
policy at the Federal Reserve, some 
people have said, ‘‘Well, gee, whatever 
they have done has been good. Our 
economy is great. Whatever the Fed 
has done is good. Look at what is hap-
pening in our economy. Look what is 
happening in our economy. Unemploy-
ment is down.’’ 

That is true. But if unemployment is 
so low, I ask you, why is it that when 
I went to Sioux City last Friday and 
visited the food bank, or earlier on 
when I visited the food bank in Des 
Moines, I was told by the directors of 
those two food banks that their de-
mand for commodity foods—that the 
USDA commodities plus the food they 
get contributed from businesses, 
churches, and schools—is skyrocketing 
higher than ever? 

I did some checking. It is not only in 
Iowa, but in almost every State, the 
demand for food at our food banks has 
gone up in the last year or so. Why? If 
everyone is working, unemployment is 
so low, and the Fed has done such a 
great job, it is because, as I have been 
told and as I have found out, many of 
these people are working—usually sin-
gle parents, usually single mothers 
with one or more children. They go to 
work every day. They work every day. 
They make a paycheck. They qualify 
for food stamps. They get food stamps. 
And then the food stamps run out be-
fore the end of the month. The only 
place they have to go is to the food 
bank to get free food. 

Don’t take my word for it. Ask your 
staffs. Go out and ask your food banks. 
In any State, go out and ask those food 
banks. Find out what is happening. 
You will find that it is true. The de-
mand for food from those food banks 
has gone up and continues to go up, 
and they are concerned about what is 
going to happen this winter. 

What has that to do with the Federal 
Reserve System? I am just saying, if 
they have done such a good job in this 
economy, why are they falling below 
the safety net? Because the high inter-
est rate policy has ignored what is hap-
pening to the working families of 
America. A lower interest rate policy, 
everyone agrees, might mean that 
wages might go up and that businesses 
might be able to pay more in wages. I 
don’t see anything drastically wrong 
with that. I think it would be a good 
thing for this country if wages went up. 
It would give people a little bit more 
buying power. 

Again, what we are seeing happen in 
our country happened in the 1920s. 
Fewer and fewer people are making 
more and more money. More and more 
people are making less and less and 
having less of a stake in our economy. 
It is true. It is happening in the agri-
culture sector, too. 

Neil Harroly, the distinguished agri-
cultural economist at Iowa State, said 
what we are seeing in agriculture is 
not like the 1980s, it is like the 1920s. I 
think that is also what we are seeing 
happening in our country, too. So that 
is why I make the strong case that we 
have an obligation. 

I see my friend from Florida is ready 
to speak. I am going to wrap up very 
shortly, but I just want to make a cou-
ple of points. 

The Federal Open Market Committee 
may or may not be in a mode to lower 
interest rates. I quote the September 18 
issue of the Christian Science Monitor, 
which noted that some Fed policy-
makers ‘‘remain in a hawkish anti-in-
flation mode rather than worrying 
about the impact of deflation.’’ 

These include William Poole, presi-
dent of the St. Louis Regional Fed; Fed 
Governor Edward Gramlich; and an an-
alyst, Jerry Gordon, president of the 
Cleveland Fed. 

I don’t say that. I am just quoting 
from the Christian Science Monitor. 

Madam President, I ask unanimous 
consent that the article be printed in 
the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
[From Christian Science Monitor, September 

18, 1998] 
NEW SIGNS OF WEAKNESS IN U.S. ECONOMIC 

‘FORTRESS’ FORECAST FOR SLOWDOWN 
(By David R. Francis) 

Concern is growing in the top echelons of 
Wall Street and Washington that cheap ex-
ports from overseas—everything from shov-
els to chopsticks—may drive down the Amer-
ican economy. The ‘‘R’’ word—recession—is 
now being heard more often. 

As troubles persist in East Asia, Russia, 
and Latin America, US companies are find-
ing fewer buyers for their goods overseas 
while foreign products are filling US shelves 
and showrooms. The concern was reflected 
on Wall Street Thursday, as stock prices 
plunged in early trading. 

It was a ‘‘double whammy,’’ says Joel 
Prakken, chief economist of Macroeconomic 
Advisers in St. Louis. Investors were dis-
turbed by new statistics on the American 
economy and by unsettling testimony to 
Congress by Federal Reserve Chairman Alan 
Greenspan and Treasury Secretary Robert 
Rubin Wednesday. 

Though terming the United States econ-
omy strong, Mr. Greenspan noted, ‘‘There 
are the first signs of erosion at the edges, es-
pecially in manufacturing.’’ 

A plunge in prices on the Tokyo Stock Ex-
change to a 12-year low didn’t help. In New 
York Thursday, the Dow Jones Industrial 
Average dropped more than 200 points in 
early trading. 

Economists still are forecasting moderate 
economic growth in the US this year and in 
1999. ‘‘The slowdown is a little worse than we 
thought,’’ says David Wyss, chief economist 
of Standard & Poor’s DRI, an economic con-
sulting firm in Lexington, Mass. ‘‘And the 
risks of a recession are rising.’’ 
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Nonetheless, DRI sees growth in the na-

tional output of goods and services at about 
a 2.5 percent annual rate the rest of this 
year, helped by a rebound from the General 
Motors strike. Mr. Wyss predicts 1.5 percent 
growth next year. 

He would like to see the Federal Reserve 
cut interest rates. Wall Street would, too. It 
wants interest rates lowered by other indus-
trial nations as well. One reason for the less- 
than-happy face of many investors yesterday 
was Mr. Greenspan’s testimony that, ‘‘at the 
moment, there is no endeavor to coordinate 
interest-rate cuts’’ among the major powers. 

Wyss hopes for and expects lower U.S. 
rates by the end of the year, though not nec-
essarily at the Fed’s next gathering Sept. 29. 

Some of those policymakers remain in a 
hawkish anti-inflation mode, rather than 
worrying about the impact of falling prices 
(deflation). These include William Poole, 
president of the St. Louis regional Fed, Fed 
Governor Edward Gramlich, and, analysts 
say, Jerry Jordan, president of the Cleveland 
Fed. ‘‘They have got to come around,’’ says 
Wyss. ‘‘I’m not sure what it will take.’’ 

Some, though, oppose a Fed rate cut at 
this time. They don’t see the economy slow-
ing that much. Prakken, for one, expects a 2 
percent growth in gross domestic product 
next year. 

One concern of economists is that the de-
cline in stock prices itself will hurt growth. 
Wyss figures $2 trillion in paper household 
wealth disappeared between the July 17 peak 
in the stock market and the end of August. 
If the downturn lasts, it could trim con-
sumer spending by as much as $50 billion. 

The Asian crisis has hit U.S. exports hard, 
too. ‘‘The trade data were terrible,’’ says 
Wyss. 

The U.S. trade deficit widened to $13.9 bil-
lion in July. Currency devaluations and de-
pressed economies in Asia resulted in exports 
hitting a 17-month low. 

So far this year, the trade deficit in goods 
and services is running at a record annual 
rate of $185 billion, 68 percent higher than 
last year’s record deficit of $110 billion. 
America’s deficit with Pacific Rim countries 
hit $87.8 billion in the first seven months—42 
percent above the imbalance for the period 
in 1997. 

‘‘The trade balance could get a lot worse if 
there is another round of devaluations,’’ 
warns C. Fred Bergsten, director of the Insti-
tute of International Economics in Wash-
ington. 

The inflation news was not so bad. In Au-
gust, the Consumer Price Index was up a sea-
sonally adjusted 0.2 percent, same as in July. 
For the year, inflation is running at a 1.6 
percent annual rate, compared with 1.7 per-
cent for all of last year. 

Prakken expresses concern that the ‘‘core’’ 
inflation rate—a measure that removes vola-
tile energy and food prices—is up 2.5 percent 
for the past year. His partial explanation of 
the stock market decline is that Wall Street 
is finally recognizing that corporate shares 
have been overpriced, and that earnings will 
not rise nearly as much as analysts had an-
ticipated. 

He expects a ‘‘virtual stall’’ in earnings. 
The reasons: reduced profits from overseas 
operation as well as rising wages at home 
and difficulties in cost cutting. 

Mr. HARKIN. I thank the President. 
As David Wisk, chief economist of 

Standard & Poor’s DRI, has com-
plained, ‘‘They have got to come 
around. I’m not sure what it will 
take.’’ 

Let me repeat that. As David Wisk, 
chief economist of Standard & Poor’s 
DRI, said, ‘‘They’’—the Federal Re-

serve—‘‘have got to come around. I’m 
not sure what it will take.’’ 

I thought one of the things it might 
take is for the Senate of the United 
States to clearly express itself to the 
members of the Federal Open Market 
Committee to lower interest rates now. 

There are increasing signs of a pos-
sible recession. Thirty-year Treasury 
bond rates have sunk to record lows 
and are now below the short-term Fed-
eral funds rate. This is a drastic warn-
ing signal. 

Again, I would point to the chart 
here ‘‘30-year Bonds’’ now lower than 
the Federal funds rate. That should 
scare us all. That should point to what 
we have to do in terms of lowering our 
short-term interest rates. Wholesale 
prices slid a steep 0.4 percent in Au-
gust. In fact, for the first 8 months of 
this year producer prices have fallen at 
a 1.4-percent annual rate, compared 
with a 1.2-percent rise in 1997. 

Again, I have talked about our farm-
ers at great length and about what is 
happening to them and what is hap-
pening to our commodity prices. 

I would start to wrap up my com-
ments again just by saying that if 
someone voted because they don’t want 
to lower interest rates, that is fine. 
While I think they are wrong, I will be 
glad to debate that, if we could ever 
get a debate on this issue in the Sen-
ate; no one seems to want to debate 
that issue. 

Do we say somehow we can’t express 
ourselves in telling the Federal Open 
Market Committee that they should 
lower interest rates—our language said 
promptly reduce interest rates—that 
somehow we can’t say that because the 
Fed is independent, because the Fed is 
so sacrosanct that we can’t touch it, 
that somehow we have to couch it in 
weak terms such as the Fed should 
only ‘‘consider’’ lowering interest 
rates? Why do we have to beg the Fed-
eral Open Market Committee to do 
something? Does the Congress of the 
United States work for the Federal Re-
serve System? Are they our bosses? Are 
they the ones who pull the strings and 
tell us what we can and cannot do? 

We seem very reluctant in even ex-
pressing our views, because somehow it 
would politicize the Fed. We were not 
politicizing the Fed; that would take 
legislation. This was a sense-of-the- 
Congress, a non-binding resolution. 

I hope that the members of the Fed-
eral Open Market Committee will 
promptly reduce interest rates six days 
from today. Unfortunately, as the 
Christian Science Monitor recently re-
ported, there are members of the Fed 
Open Market Committee who still be-
lieve we should worry about an accel-
eration in inflation. I am just hopeful 
that Mr. Greenspan and others do not 
take this vote as a vote that they 
should not reduce interest rates. 

A number of Senators said to me, 
‘‘Well, that’s what they are going to do 
anyway.’’ Well, I am not so certain. I 
hope they will. They should have re-
duced interest rates two years ago 

when I took to the floor at that time 
and started calling on the Fed to do 
that because there were drastic signs 
in our economy, that there was little 
inflation in the economy, that there 
was no reason for them not to reduce 
interest rates at that time to help our 
farmers and our working families out 
there. I just hope it is not too late. I 
just hope that the Federal Reserve does 
not misinterpret this vote. 

One of the reasons that I objected to 
the Senator from New Mexico bringing 
up this other sense of the Senate that 
would just ask them to consider low-
ering interest rates is that I personally 
believe it is beneath our dignity and 
our responsibility and rights as Sen-
ators to go hat in hand to the Federal 
Reserve and sort of beg them to do 
something when we ought to be able to 
stand on our own two feet and tell 
them what we believe they should do. 

I yield the floor. 
Mr. GRAHAM addressed the Chair. 
The PRESIDING OFFICER (Mr. 

SANTORUM). The Senator from Florida. 

PRIVILEGE OF THE FLOOR 

Mr. GRAHAM. Mr. President, before 
proceeding with my remarks, I ask 
unanimous consent that Ms. Allison 
Morgan, of my staff, be granted floor 
privileges during the remaining consid-
eration of the bankruptcy reform bill. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

FEDERAL DISTRICT COURT JUDGES 

Mr. GRAHAM. Mr. President, today I 
rise to discuss the issue of the congres-
sional response, or in this case, the 
lack of response to the need for addi-
tional Federal district court judges. We 
are facing an increasing disparity be-
tween the judicial resources available 
at many of our Federal district courts 
and the workload imposed upon those 
judges. 

The question might be asked, ‘‘Why 
are you offering this amendment to a 
bankruptcy reform bill?’’ It is inter-
esting to note that the underlying leg-
islation would create 18 new Federal 
bankruptcy judgeships. The basis of 
those 18 new Federal bankruptcy judge-
ships is that this legislation is created 
in response to additional workloads re-
quiring that additional number of 
judges in order to discharge their re-
sponsibilities. 

I suggest that, similarly, we should 
apply the same rationale to our Fed-
eral district court judges, and that is— 
that as their workload increases, either 
because of demographic or economic or 
social circumstances, or because we 
add to their workload by expanding 
their jurisdiction, it is our commensu-
rate responsibility to increase the 
number of Federal district judge posi-
tions. These judge positions are respon-
sible for handling some of the most 
complex civil and criminal cases in our 
judiciary. 

In recognition of that, in March of 
1997, the Judicial Conference of the 
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United States, chaired by the Chief 
Justice of the U.S. Supreme Court, rec-
ommended the creation of 24 additional 
permanent and 12 additional temporary 
Federal district court positions. The 
Judicial Conference also recommended 
the establishment of 12 additional 
judges to the circuit courts of appeals. 
However, my remarks this afternoon 
are confined to the needs that exist 
with the U.S. district court judges. 

Mr. BRYAN. Will the Senator from 
Florida yield for a question? 

Mr. GRAHAM. I will yield to my 
friend and colleague from Nevada. 

Mr. BRYAN. I appreciate the cour-
tesy of the senior Senator from Flor-
ida. 

I note from the chart the Senator has 
brought to the floor that the State of 
Nevada is included. The Judicial Con-
ference has recommended, as I under-
stand, two additional district court 
judges for Nevada. Would it be the Sen-
ator’s intention to include in the 
amendment that he is about to discuss 
with greater particularity the two ad-
ditional judges that were recommended 
by the Conference for Nevada? 

Mr. GRAHAM. Absolutely, I say to 
my friend. I am not proposing that this 
Congress insert its greater wisdom for 
that of the Judicial Conference. I am 
proposing that we accede to the wis-
dom of the Judicial Conference and 
where it, for instance, has rec-
ommended two additional permanent 
Federal judgeships in Nevada, that the 
Congress should sanction them. The 
reason for the recommendation of two 
additional judges in Nevada is that, of 
the 93 districts, including those in the 
50 States plus the District of Columbia 
and Puerto Rico, of that number, the 
Nevada district ranks eighth in terms 
of caseload. Its caseload of 736 cases per 
judge is 171 percent of the stated stand-
ard that is used by the Judicial Con-
ference to indicate that new judges are 
needed. 

Mr. BRYAN. I appreciate the states-
manship my friend has provided and 
the information that is made available 
with respect to the situation in Ne-
vada. I might just add to the comments 
of the Senator that, having lived in Ne-
vada for more than 57 years and know-
ing each of our four district court 
judges personally, I do not know of a 
harder working bench at either the 
State or Federal level anywhere in 
America. Frankly, it required consider-
able statesmanship of the former chief 
judge in Nevada in electing to take 
senior status, which the Senator from 
Florida fully understands, that allowed 
a new district court judge to come on 
board. That senior judge, together with 
another colleague of his who is a senior 
judge, maintains an extraordinarily ac-
tive caseload. So that has helped but 
has not eliminated the backlog to 
which the Senator has addressed his 
comments. 

I must say, ‘‘justice delayed is justice 
denied.’’ The State of Nevada has the 
fastest growing population in the coun-
try over the past decade. That is re-

flected in the litigation in the Federal 
court system, based not only in the de-
mographics but other situations which 
I am sure the Senator will allude to. So 
I want to join with the Senator from 
Florida in calling this very important 
issue to the attention of our colleagues 
and the American people. This is not 
an issue about lawyers or judges per se. 
What we are talking about are the 
needs of people who have their issues 
brought to the Federal court system 
and who are entitled to have those 
issues resolved in a prompt manner. 
With respect to those who violate Fed-
eral law, they need to have those mat-
ters addressed promptly in the inter-
ests of justice for all Americans. I 
think the proposal the Senator is about 
to unveil and explain in greater detail 
is entitled to the support of our col-
leagues. I wish him well and pledge my 
support in his efforts. 

I thank him again for his leadership 
on this issue. 

Mr. GRAHAM. I appreciate those 
very generous comments of the Sen-
ator. As my colleague knows, his State 
is not alone. This map indicates in blue 
those States that have been deter-
mined by the Judicial Conference, 
chaired by our chief justice, to require 
one or more additional Federal judges 
in order to keep pace with that par-
ticular judicial district’s workload. 

The States of Alabama, California, 
Florida, New Mexico, North Carolina, 
Texas, Arizona, Colorado, Nevada, New 
York, Oregon and Virginia would all 
receive permanent additional judges 
under the Judicial Conference’s report. 

Mr. BRYAN. I thank the Senator for 
his comments. 

Mr. GRAHAM. As an example—I see 
we are joined by the Senator from Ala-
bama. The middle district of his State 
happens to be the seventh busiest dis-
trict in the country with a workload 
that is 176 percent of the standard 
which the Judicial Conference utilizes 
in assessing whether an additional Fed-
eral district judge is appropriate. 

Mr. SESSIONS. Will the Senator 
from Florida yield? 

Mr. GRAHAM. I yield to the Senator 
from Alabama. 

Mr. SESSIONS. Mr. President, I do 
respect the concern of the Senator 
from Florida. As a Federal prosecutor 
for almost 15 years in Alabama, which 
is part of the 11th circuit, of which 
Florida is a part—the 11th circuit, I 
have come to admire and be extremely 
impressed with the workload and work 
ethic of the Florida Federal judges, as 
well as the Alabama Federal judges. 
Both groups have very high caseloads, 
higher than the national average. I 
think probably the middle district of 
Florida, and maybe the southern dis-
trict of Florida, are two of the top dis-
tricts in the country in so needing ad-
ditional judges. The middle district of 
Alabama, as you noted, has one of the 
very highest caseloads. 

I would share, this bankruptcy bill 
actually reduces the workload for Fed-
eral district judges a bit by not having 

them handle appeals from bankruptcy. 
That is the only thing it really affects 
for Federal district judges, because 
bankruptcy judges are separate. 

I would just want to advise the Sen-
ator from Florida, I share his concern, 
but I have been working with Senator 
GRASSLEY, who chairs this sub-
committee involving courts and admin-
istrative matters. He has been studying 
this. We have been having some hear-
ings from judges, particularly courts of 
appeals. But we have not, in depth, 
analyzed this problem yet. I know Sen-
ator GRASSLEY intends to. 

I would like to share some things. If 
a business had a court like the middle 
district of Florida that not only has a 
heavy caseload—it has complicated, 
big drug cases, international cases— 
they would probably look at the D.C. 
circuit that has 15 judges and they av-
erage 259 cases per judge instead of 855 
in Florida and they might decide the 
taxpayers—or their business—would be 
better served if we shifted some from 
places that are not so busy to those 
that are more busy. I hope we will be 
able to analyze that, because a Federal 
judgeship, once you approve it, is a 
lifetime appointment. They get it for 
life and it costs $1 million a year for 
each Federal judge. What we need to 
begin to look at is some of those cir-
cuits that need to shift some judges to 
high-work districts. We could do that 
over the years. I think Senator GRASS-
LEY is committed to this. I am on that 
subcommittee so I am concerned about 
it. If we do it right, we can improve 
justice with a minimal cost to the tax-
payer. I think that is what we are 
called to do and I thank the Senator 
from Florida for raising the problem. 

Mr. GRAHAM. Mr. President, I ap-
preciate the comments of the Senator 
from Alabama who, from his long expe-
rience in a variety of significant legal 
positions, is very familiar with the 
basic principle of my remarks, which is 
the relationship between changing 
workload and demand on judicial re-
sources. 

The Judicial Conference has proposed 
as a method of balancing that work-
load of judicial resources—a formula. 
That formula essentially takes the 
number of cases filed within a par-
ticular Federal district, weights those 
cases based on their complexity, and 
then divides that number by the num-
ber of judges currently assigned to the 
district. The standard for each Federal 
district judge is 430 weighted cases per 
year. When the caseload exceeds 430, 
that district is entitled to be reviewed 
for purposes of an additional judge. 
These judgeships are needed to help the 
Federal judiciary, a co-equal branch of 
our Government, to fulfill its constitu-
tional obligations. It should be under-
stood that Congress has not granted 
the Federal judiciary any additional 
Article III judges since 1990. 

During the previous three occasions 
on which Congress has authorized new 
Federal judgeships under the standards 
of the Judicial Conference, the cycle 
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for such authorization has been six 
years. For instance, in September of 
1976, the Judicial Conference rec-
ommended 106 permanent and 1 tem-
porary Federal district judge. Congress 
considered that recommendation and, 
on October 20, 1978, approved 113 per-
manent and 4 temporary judges. That 
was done under a Senate which was in 
Democratic control. 

Mr. President, 6 years later, in Sep-
tember of 1982, the Judicial Conference 
recommended 43 permanent, 8 tem-
porary, and 2 conversions from tem-
porary to permanent. On July 10, 1984, 
a Republican Senate authorized 53 per-
manent, 8 temporary, and 2 temporary 
to permanent conversions. 

In 1990, June, the Judicial Conference 
recommended 47 permanent, 29 tem-
porary, and various conversions. Then 
on December 1, 1990, a Democratic Sen-
ate approved 61 permanent and 13 tem-
porary and various conversions. 

The point of this is that on a bipar-
tisan basis, whether it was a Repub-
lican Senate or a Democratic Senate, 
every 6 years since 1978, the Congress 
has responded to the Judicial Con-
ference’s recommendation. It is also 
significant that in each one of those 
cases, the Congress actually approved 
more judges than the Judicial Con-
ference had recommended. 

However, the last recommendation 
that was made was in March of 1997, 
following recommendations that were 
unheeded in September of 1992 and in 
September of 1994. There were rec-
ommendations made in March of 1996 
to convert a temporary judge to a per-
manent judge and to convert a tem-
porary extended to a permanent status. 
But there have been no new judgeships 
created since December 1, 1990. So we 
are now 2 years past the point which 
has been the standard for the creation 
of new Federal judgeships as rec-
ommended by the Judicial Conference. 

Mr. President, I submit that it is 
high time for us to respond to the need 
for more U.S. district court judges in 
accordance with the Judicial Con-
ference’s recommendation. Today, 
many of our district court judges are 
strained beyond capacity in trying to 
meet the increasing caseloads which 
they face. 

For example, in 1997, the Federal ju-
diciary saw increases in both criminal 
and civil cases. 

The number of cases filed in the dis-
trict courts increased by 24 percent. 

The most significant increases oc-
curred in drug and immigration cases, 
particularly, as this chart will indi-
cate, in many of our border States 
which are the front lines for drug and 
immigration litigation. 

This growth in Federal caseloads has 
been coupled with a growing trend by 
the Congress to federalize an increas-
ing number of laws that have tradition-
ally been considered State responsibil-
ities. These new laws have opened our 
courts to more cases without the req-
uisite judges to meet the demand. For 
that reason, it is essential that we take 

this opportunity to eliminate the dis-
parity between resources and workload 
in the Federal judiciary by an expan-
sion in the number of judges at the ear-
liest possible time. 

I do not submit my word as being 
final in this matter. Let me quote the 
December of 1997 statement by the 
Chief Justice of the United States Su-
preme Court and the Chair of the Judi-
cial Conference, The honorable William 
Rehnquist. This is what the Chief Jus-
tice had to say about the current sta-
tus of our Federal judiciary: 

Fiscal year 1997 saw courts of appeals and 
bankruptcy filings at the highest rates in 
history. District courts also were very busy. 
In addition to a small increase in civil fil-
ings, there was a five percent increase in 
criminal cases in 1997, producing the largest 
federal criminal caseload in sixty years. 

The Chief Justice went on to say: 
Many factors have produced this upward 

spiral, including laws enacted by Congress 
that expand federal jurisdiction over crimes 
involving drugs and firearms, Supreme Court 
decisions, large class-action litigation, and 
changes in executive prosecution policies. 

I think our Chief Justice’s statement 
is a strong message to the Congress, 
Mr. President. 

If I can illustrate what is happening 
on a national basis by reference to 
what is happening in my home State of 
Florida, I have seen the strain placed 
on the judiciary due to lack of ade-
quate judicial resources needed to ful-
fill its constitutional obligations. 

Two of Florida’s three districts are 
feeling the crushing pressure of this 
strain. These two districts have one of 
the highest caseloads per judge in the 
Nation. Under the Judicial Conference 
recommendation, Florida should re-
ceive six additional judgeships that in-
clude two additional judges in the 
southern district of Florida, three per-
manent judges in the middle district of 
Florida, and one temporary position in 
the middle district. 

In the southern district of Florida, 
the court’s weighted filings stand at 
590 per judgeship. This is in contrast to 
the average used by the Judicial Con-
ference of 430. 

In the middle district, the story is 
even worse. This court’s weighted fil-
ing is 809 filings per judgeship, which is 
88 percent above the acceptable levels 
the Judicial Conference has estab-
lished, and is the third highest number 
in the Nation. 

Mr. President, if I can make ref-
erence to this chart which indicates 
that as recently as 1990, the number of 
weighted cases in the middle district of 
Florida were 509 as against a national 
average of 448. At that time, the middle 
district was overburdened but not in a 
crisis situation. 

By 1993, the number had increased to 
729, while the national average had 
dropped to 417. It is significant that 
there were additional judges added as a 
result of that December 1990 act of 
Congress, but it took a full 3 years be-
fore the effect of those additional 
judges had the consequence of reducing 
the average in the middle district of 

Florida to 575. No new judges have been 
added since that period, and currently, 
at the time of the preparation of this 
chart, the number was 812 weighted 
cases per judge in the middle district. I 
have heard that this figure may have 
now grown to 855. 

As a result of this, a significant case 
backlog has developed. Currently, the 
middle district has 1,200 criminal cases 
pending and over 6,000 cases pending on 
the civil side. 

In response to this growing backlog 
of civil cases, Florida’s middle district 
chief judge, Elizabeth Kovachevich, 
was forced this summer to declare a 
state of emergency. She closed the 
Federal courthouses in Jacksonville 
and Orlando and reassigned these dis-
trict judges to work with the Tampa 
district judges in an aggressive tar-
geting and disposing of the oldest pend-
ing civil cases. While such innovative 
measures may be effective in the short 
term, Congress will need to find the 
long-term solution of providing ade-
quate judicial resources. 

This increase in caseload is not only 
a problem for the Florida courts, but 
nationally. This chart, again, illus-
trates the number of States which the 
Judicial Conference has found addi-
tional judicial resources are required. 

The southern district of California is 
100 percent above acceptable levels of 
the Judicial Conference; the district of 
Arizona, 83 percent above acceptable 
levels. As our friend and colleague from 
Alabama has already spoken, the mid-
dle district of Alabama is 76 percent 
over acceptable levels. The western dis-
trict of North Carolina, 70 percent over 
acceptable levels. 

The caseload in all of these districts, 
and all the other districts the Judicial 
Conference has recommended for addi-
tional judgeships, only stand to get 
worse until Congress acts and acts with 
a sense of urgency. 

The U.S. Federal district courts are 
the first line of defense for most of our 
citizens involved in the Federal judi-
cial system. Most Federal cases are 
disposed of at the district court level. 
But by not acting soon, we make it 
harder for thousands of crime victims 
and civil litigants in our district courts 
to receive the justice which they de-
serve. 

Mr. President, as I have indicated, I 
am prepared to offer my amendment to 
the bankruptcy bill to authorize addi-
tional Federal judgeships. Before pro-
ceeding, however, I would like to in-
quire as to the plans for consideration 
of this issue by the Judiciary Com-
mittee next year. 

I wonder if my distinguished col-
league from the State of Utah, chair-
man of the Senate Committee on the 
Judiciary, which has oversight on 
these matters, could engage me in a 
discussion regarding this matter. 

Mr. HATCH. Mr. President, I am 
pleased to engage in a discussion with 
the distinguished Senator from Florida 
on the substance of this matter. 

Mr. GRAHAM. Mr. President, I thank 
the Senator for his time. 
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I ask the chairman, is it his assess-

ment that a number of Federal district 
court jurisdictions face a growing dis-
parity between resources and work-
load? 

Mr. HATCH. I agree with the view 
that there appears to be a workload 
problem facing a number of district 
courts in Florida and some other areas. 
The Senate Judiciary Committee in-
tends to act to review the matter and 
where necessary provide the additional 
judicial resources to those jurisdic-
tions in need, if warranted and appro-
priate. 

Mr. GRAHAM. In my home State of 
Florida, I have seen the strain placed 
on the Judiciary due to the lack of ju-
dicial resources needed to fulfill its 
constitutional obligations. 

Will the Senator from Utah agree to 
review the Judicial Conference rec-
ommendations and the need for addi-
tional judges early next year? 

Mr. HATCH. As I have indicated to 
my colleague, I will, as the chairman of 
the Judiciary Committee, review this 
matter early next year and work with 
my colleague from Iowa, Senator 
GRASSLEY, in a good-faith effort to con-
sider this issue early next year. 

Mr. GRAHAM. I thank Senator 
HATCH for his support and for his work 
in this area critical to the State of 
Florida and the Nation. 

I also thank the Administrative Of-
fice of the U.S. Courts for their assist-
ance during this process. 

I look forward to working with all 
my Senate colleagues in considering 
this important issue in future. 

Mr. President, in our colloquy, Sen-
ator HATCH recognizes, as he has done 
on many previous occasions, the impor-
tance of a strong judiciary in order to 
meet our Government’s responsibility 
of equal justice to all of its citizens, 
and indicates that it is his intention 
that the Judiciary Committee consider 
this urgent need for additional judicial 
resources early in the next Congress. 
So I will desist from offering an 
amendment at this time on this legis-
lation to that effect, and look forward 
to working with Senator HATCH and 
the other members of the Judiciary 
Committee to see that this important 
responsibility of the Congress is dis-
charged as quickly as possible. 

Thank you, Mr. President. 
Mr. MACK. Mr. President, I come be-

fore the Senate in support of today’s 
colloquy regarding Federal judgeship 
needs in Florida. Although I was un-
able to participate in the colloquy be-
tween my esteemed colleagues, Sen-
ators HATCH and GRAHAM, I wish to ex-
press my support for their position. It 
is my hope that the Judiciary Com-
mittee will lend serious consideration 
to Florida’s unique and acute judgeship 
needs. 

The pressures currently upon Flor-
ida’s court system, particularly in the 
Middle District, are some of the most 
severe in the nation. The Judicial Con-
ference of the United States has rec-
ommended three permanent district 

judgeships and one temporary judge-
ship for the Middle District. This is the 
most judgeships recommended for any 
federal district in the nation. 

Statistics kept by the Administra-
tive Office of the U.S. Courts under-
score the need for additional judgeships 
in this district. Recent statistics place 
Florida’s Middle District second in the 
nation in weighted case filings per 
judge, with an average of 855. This is 
far above the national average of 519 
weighted case filings per judge. It is ex-
pected that these numbers will con-
tinue to climb, given this area’s explo-
sive population growth. Although fifty- 
five percent of Florida’s population 
currently resides in the Middle Dis-
trict, the district is home to only one- 
third of the state’s federal judges. Ac-
cording to projected population growth 
figures, the Middle District will com-
prise two-thirds of the state’s popu-
lation by the year 2005. 

The Middle District contains some of 
the world’s most frequently visited cit-
ies, beaches and tourist attractions, in-
cluding Disney World in Orlando and 
Busch Gardens in Tampa. The heavy 
flow of both tourists and the ‘‘snow-
bird’’ population serve to make the 
needs of this judicial district unique. 

Adding to this problem, what will be 
the nation’s largest federal prison, the 
Coleman Prison Complex, is scheduled 
to be completed in 1999 in the Middle 
District. This will place an additional 
strain on the already overburdened 
courts of this district due to increased 
prisoner petitions. Further compli-
cating the problem, a portion of the 
Middle District has recently been des-
ignated a High Intensity Drug Traf-
ficking Area. An increase in drug cases 
will result as criminals are appre-
hended and prosecuted, placing addi-
tional demands upon this district. 

It is not possible to provide Florid-
ians with a safe environment and ac-
cess to justice unless there is a court 
system in place which can handle the 
demands of this dynamic and growing 
part of our country. Increased judicial 
resources are integral in providing 
such a court system. 

Mr. GRASSLEY addressed the Chair. 
The PRESIDING OFFICER (Mr. ROB-

ERTS). The distinguished Senator from 
Iowa is recognized. 

Mr. GRASSLEY. I listened to every-
thing that the Senator from Florida 
has said and of course, have had to be 
considering the points of view that he 
makes, as well as a lot of my col-
leagues, and will be happy to continue 
working with him. 

Mr. President, my subcommittee has 
been looking at the need for increased 
or decreased numbers of judges across 
the country. 

I’ve been looking at the middle dis-
trict of Florida for some time, and 
have corresponded and met with the 
chief judge. 

At this time, I am still not clear on 
what the needs of the district are or 
how its caseload is being managed. For 
instance, how are the many senior 

judges in the district helping with the 
caseload? I asked the chief judge this, 
and all I got were the judges certifi-
cation papers that didn’t say much of 
anything about caseload. It mostly 
mentioned what conferences they at-
tended. I would ask the proponents to 
explain to us how the senior judges and 
magistrates help in reducing the case-
load? Do the proponents realize that 
the senior judges in the middle district 
don’t even take full cases? 

Nevertheless, I will continue working 
with my colleagues regarding judgeship 
needs. I will soon be releasing a sub-
committee report on our efforts to re-
view the circuit courts. 

The bottom line I’ve been advocating 
is that if we increase judges, we need to 
also decrease judges where they’re not 
needed. I know this is a new concept, 
and one that has been met with some 
resistance. But, I intend to continue 
this effort in the next Congress. 

AMENDMENT NO. 3617 TO AMENDMENT NO. 3559 
Mr. GRASSLEY. Mr. President, I 

send to the desk the manager’s amend-
ment and ask for its immediate consid-
eration. 

The PRESIDING OFFICER. The 
clerk will report the amendment. 

The assistant legislative clerk read 
as follows: 

The Senator from Iowa [Mr. GRASSLEY] 
proposes an amendment numbered 3617 to 
amendment No. 3559. 

Mr. GRASSLEY. I ask unanimous 
consent that reading of the amendment 
be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
At the appropriate place, insert the fol-

lowing: 
SEC. . TREASURY DEPARTMENT STUDY RE-

GARDING SECURITY INTERESTS 
UNDER AN OPEN END CREDIT PLAN. 

(a) Within 180 days of the enactment of 
this Act, the Federal Reserve Board in con-
sultation with the Treasury Department, the 
general credit industry, and consumer 
groups, shall prepare a study regarding the 
adequacy of information received by con-
sumers regarding the creation of security in-
terests under open end credit plans. 

(b) FINDINGS.—This study shall include the 
Board’s findings regarding: 

(1) whether consumers understand at the 
time of purchase of property under an open 
end credit plan that such property may serve 
as collateral under that credit plan; 

(2) whether consumers understand at the 
time of purchase the legal consequences of 
disposing of property that is purchased under 
an open credit plan and is subject to a secu-
rity interest under that plan; and 

(3) whether creditors holding security in-
terests in property purchased under an open 
end credit plan use such security interests to 
coerce reaffirmations of existing debts under 
section 524 of the United States Bankruptcy 
Code. 
In formulating these findings, the Board 
shall consider, among other factors it deems 
relevant, prevailing industry practices in 
this area. 

(c) DISCLOSURE RECOMMENDATIONS.—This 
study shall also include the Board’s rec-
ommendations regarding the utility and 
practicality of additional disclosures by 
credit card issuers at the time of purchase 
regarding security interests under open end 
credit plans, including, but not limited to: 
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(1) disclosures of the specific property in 

which the creditor will receive a security in-
terest; 

(2) disclosures of the consequences of non-
payment of the card balance, including how 
the security interest may be enforced; and 

(3) disclosures of the process by which pay-
ments made on the card will be credited with 
respect to the lien created by the security 
contract and other debts on the card. 

(d) The Board shall submit this report to 
the Senate Committee on the Judiciary, the 
Senate Committee on Banking, Housing, and 
Urban Affairs, the House Committee on the 
Judiciary, and the House Committee on 
Banking and Financial Services within the 
time allotted by this section. 

Insert at an appropriate place: 
Section 546 of title 11, United States Code, 

is amended by inserting at the end thereof— 
‘‘(I) Notwithstanding section 545(2) and (3) 

of this title, the trustee may not avoid a 
warehouseman’s lien for storage, transpor-
tation or other costs incidental to the stor-
age and handling of goods, as provided by 
Section 7–209 of the Uniform Commercial 
Code.’’ 

Insert at an appropriate place: 
Section 330(a) of Title 11 is amended: 
(1) in subsection (3)(A) after the word 

‘‘awarded’’, by inserting ‘‘to an examiner, 
Chapter 11 trustee, or professional person’’, 
and 

(2) by adding at the end of subsection (3)(A) 
the following: 

‘‘(3)(B) In determining the amount of rea-
sonable compensation to be awarded a trust-
ee, the court shall treat such compensation 
as a commission based on the results 
achieved.’’ 

On page 59 of amendment 3595, after clause 
‘‘(v)’’, insert: 

‘‘(vi) not unfair because excessive in 
amount based upon the value of the collat-
eral.’’ 

On page 60 of amendment 3595, after clause 
‘‘(iii)’’ insert: 

‘‘(iv) the following statement: If your cur-
rent rate is a temporary introductory rate, 
your total costs may be higher.’’ 

Mr. GRASSLEY addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Iowa is recognized. 
Mr. GRASSLEY. I urge adoption of 

the amendment. 
The PRESIDING OFFICER. If there 

is no further debate on the amendment, 
the question is on agreeing to the 
amendment. 

The amendment (No. 3617) was agreed 
to. 

DEFINITION OF HOUSEHOLD GOODS 
Mr. DODD. Mr. President, a provision 

of this bill that the Senator from Illi-
nois and I drafted and had put into the 
Managers’ Package would require the 
Federal Trade Commission to promul-
gate regulations to define household 
goods ‘‘in a manner suitable and appro-
priate for cases under Title 11 of the 
U.S. Code.’’ What would be ‘‘suitable 
and appropriate’’ in the bankruptcy 
context? 

Mr. DURBIN. The Federal Trade 
Commission should keep in mind that 
the definition will define the household 
goods that a debtor may keep after the 
bankruptcy, as part of the debtor’s 
fresh start. The defining regulations 
should specify any tangible personal 
property reasonably necessary for the 
support of the debtor and the debtor’s 
dependents. 

Mr. DODD. May I add something? 
Mr. DURBIN. Certainly. 
Mr. DODD. My concern with the defi-

nition is particularly for children, and 
is about personal property of little 
value to creditors. Would you agree 
that the Federal Trade Commission 
should promulgate regulations that 
will allow debtors to keep property 
that is commonly used by children or 
commonly used for the upbringing of 
children? 

Mr. DURBIN. Are you talking about 
items like bicycles or toys or washing 
machines? 

Mr. DODD. Yes. A debtor’s child and 
parent should be allowed to keep these 
items. Children’s property generally 
has no resale value, but replacement 
costs can be substantial. 

Mr. DURBIN. I would agree. Simi-
larly, I believe the Federal Trade Com-
mission should keep in mind that when 
we talk about a dependent of the debt-
or we are referring to people like an el-
derly parent or relative, or a disabled 
person. Property belonging to a de-
pendent elderly or disabled person 
should also figure into the definition. 

Moreover, I would note that although 
some members of the Judiciary Com-
mittee have tried to tell the FTC what 
to do, this provision ultimately leaves 
the decision in the hands of the FTC. 
We have never had hearings or con-
ducted any inquiry whatsoever into 
what household goods are necessary or 
appropriate in bankruptcy. The point 
of this provision is to ask the FTC to 
make the necessary inquiries and pro-
vide a suitable definition. As the lead 
Democratic co-sponsor of this bill, as 
the author of this provision—which I 
proposed during the Committee de-
bate—and as the ranking member on 
the Subcommittee with jurisdiction 
over the bankruptcy code, I believe the 
FTC is much better suited to do this 
than we. In addition, I would note that 
the definition of dependent must be 
drawn from the bankruptcy code itself 
in order for any FTC definition to be at 
all meaningful or useful. 

Mr. DODD. As the co-author of this 
provision, I concur. 

Mr. DURBIN. Let me take this oppor-
tunity to compliment the distinguished 
Senator from Connecticut for all of his 
hard work on this issue. He identified 
the unique problems of children in 
bankruptcy before anyone else, and no 
one has worked harder on this problem 
than he. We both had different ap-
proaches to the household goods issue, 
and the provision in this bill blends our 
two approaches. 

Mr. DODD. And I think we have 
achieved a sensible result. In light of 
the fact that we have taken no testi-
mony on this issue and have no real ex-
pertise in this area, it only makes 
sense to have the FTC attempt to craft 
a definition. I compliment the Senator 
from Illinois for his efforts. It has been 
a pleasure working with him. 

PATENT REFORM LEGISLATION AMENDMENT 
Mr. HATCH. Mr. President, let me 

take a moment to speak about an 

amendment that has not been dis-
cussed in the last several days. Under 
the unanimous-consent agreement, I 
am permitted and had planned to offer 
a scaled-down version of broadly sup-
ported and bipartisan patent reform 
legislation, which was favorably re-
ported to the Senate by the Judiciary 
Committee more than a year ago. Nev-
ertheless, having spoken with the ma-
jority leader, and in the interest of ex-
pediting activity on pending Senate 
business, I have agreed to withhold my 
amendment. 

But I want to take a moment to clar-
ify why I believe this amendment is so 
important. In short, the provisions of 
this amendment represent the most 
important and most comprehensive re-
forms to our nation’s patent system in 
nearly half a century. In the last 50 
years, our nation has witnessed an ex-
plosion of technology growth and a tre-
mendous expansion of the global mar-
ket for American intellectual property. 
Yet our patent laws have remained 
largely unchanged. My bill would effect 
those changes that are necessary to 
bring our patent system up to speed 
with the growing demands of the global 
economy, to preserve American com-
petitiveness into the 21st century, and 
to ensure adequate protection for 
American innovators, both at home 
and abroad. 

In all, there have been nine days of 
hearings and 78 witnesses who have tes-
tified in the House and Senate on the 
provisions of this legislation. Seven-
teen of those witnesses appeared before 
the Senate Judiciary Committee. In 
addition, I have engaged in endless ne-
gotiations to address concerns regard-
ing the effect of the bill on small busi-
nesses and independent inventors. The 
result of that process was a comprehen-
sive package of amendments that was 
endorsed by the Judiciary Committee, 
including several outspoken opponents 
of the original bill, in an overwhelming 
bipartisan 17–1 vote last year. Since 
then, I have sought a vote on the Sen-
ate floor for this legislation, thus far 
without success. 

The failure to bring this bill to a vote 
in the Senate has largely been the re-
sult of the opposition of a very few 
Senators who have objected to even its 
consideration by the full Senate. Over 
the past year, I have made numerous 
additional changes to the bill in an at-
tempt to address their concerns. As a 
result of those changes, the bill now 
enjoys even broader support, ranging 
from the smallest of American entre-
preneurs and innovators to Fortune 100 
companies. It is endorsed by the small 
business community, as well as by the 
experts on the subject, including 5 of 
the past 6 commissioners of the Patent 
and Trademark Office and thousands of 
patent practitioners and patent own-
ers. Unfortunately, despite my efforts, 
and despite this broad support, a vocal 
minority, which apparently opposes 
any patent reform, continues to object 
this bill. Repeated invitations to sit 
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down with them to fashion a reason-
able accommodation have been re-
jected. 

Mr. President, at some point, the in-
terests of inventors, the continued 
strength of our intellectual property 
base, consumers, and an overwhelming 
majority of the Senate must prevail 
over the interests of the few who would 
oppose any patent reform. I believe 
that this legislation must be debated 
and real patent reforms enacted if 
America is to retain its competitive 
edge into the next century. 

In acceding to the majority leader’s 
request to refrain from exercising my 
rights in offering this bill as an amend-
ment to the bankruptcy bill, I am rely-
ing on his assurance that this patent 
reform legislation will be brought up 
for floor consideration and a vote early 
next year, with the expectation being 
that we complete action on the meas-
ure prior to March 1999. I would reit-
erate my willingness and desire to 
work with my colleagues to resolve 
any outstanding concerns, and I hope 
any Senator who still has genuine con-
cerns with this bill will take me up on 
my offer. 

I look forward to working with my 
colleagues and to seeing reasonable 
patent reforms enacted by the Senate 
next year. 

DRUNK-DRIVING VICTIMS 
Mr. LAUTENBERG. Mr. President, I 

would like to commend the authors of 
this legislation, Senators DURBIN and 
GRASSLEY, for their efforts on this leg-
islation and their acceptance of my 
amendment which will help prevent 
drunk drivers from escaping the debts 
they owe to their victims by filing for 
bankruptcy. 

As my colleagues know, Congress has 
always worked in a bipartisan way 
when working to protect the victims of 
drunk-drivers under the Bankruptcy 
Code. In 1984, Congress passed the 
Bankruptcy Amendments and Federal 
Judgeship Act of 1984 which contained 
provisions to prevent drunk drivers 
from avoiding their debts to victims by 
filing for bankruptcy under Chapter 7. 
Although that Act closed a loophole in 
Chapter 7 of the Bankruptcy Code, 
drunk drivers began to file for bank-
ruptcy under Chapter 13. Consequently, 
in 1990, Congress passed another meas-
ure to protect drunk-driving victims 
under Chapter 13. 

As originally drafted, S. 1301 con-
tained a number of provisions that 
would have diluted the ability of 
drunk-driving victims to receive dam-
ages. Consequently, I drafted an 
amendment designed to ensure that 
victims would be paid for their injuries 
when the drunk driver filed for bank-
ruptcy. Additionally, the amendment 
extended protections to victims of 
drunk boaters. The Coast Guard re-
ports that drunk boating continues to 
be a problem with more than 200 fatali-
ties in some years, and I thought it was 
important that irresponsible boaters 
not be able to escape liability by filing 
for bankruptcy. 

I am pleased that Senators DURBIN 
and GRASSLEY have incorporated my 

amendment into the managers’ amend-
ment. I appreciate their efforts and co-
operation. We must ensure that the 
victims of drunk drivers and drunk 
boaters are protected in bankruptcy 
and I urge the conferees to make this 
issue a priority when working out dif-
ferences with the House bill. 

Mr. LEAHY. Mr. President, I urge my 
colleagues to support the Consumer 
Bankruptcy Reform Act, S. 1301. Sen-
ator DURBIN and Senator GRASSLEY 
have worked together to mold a bipar-
tisan bill that seeks to correct abuses 
in the bankruptcy system while pre-
serving access to it for honest debtors. 
Every American agrees with the basic 
principle that debts should be repaid. 
The vast majority of Americans are 
able to meet their obligations. But, for 
those who fall on financial hard times, 
bankruptcy should be available in a 
fair and balanced way. 

Unfortunately, more and more 
Vermonters and more and more Ameri-
cans are filing for bankruptcy. The 
numbers are disturbing. While the un-
employment rate keeps going down and 
inflation remains low, the nation’s per-
sonal bankruptcies keep going up. 
Thus, this rise in bankruptcy filings 
has occurred at the same time that we 
enjoy a robust economy. If fact, 
Vermont’s unemployment rate hit a 10- 
year low just the other day. Vermont’s 
personal bankruptcy rate increased by 
about 40 percent for each of the last 
two years. 

Still, Vermont was ranked next to 
last among the 50 states in personal 
bankruptcy filings last year. In most 
other states, personal bankruptcy rates 
increased even more dramatically 
while unemployment rates declined. I 
do not know all the answers why more 
and more Americans are filing for 
bankruptcy. I think some may be abus-
ing the system. I think most are not. 
My guess is that stagnant wages and 
more consumer credit card debt are the 
primary reasons. 

Where there are abuses in the bank-
ruptcy law, we should move to correct 
them. I believe that this bill does that 
by establishing standards for bank-
ruptcy judges to consider with respect 
to Chapter 7 and 13 filings and by dis-
couraging bad-faith repeat filings. This 
bill also includes better bankruptcy 
data collection procedures so that we 
can learn more about the root causes of 
the recent rise in bankruptcy filings. 
Accurate data will also allow us to bet-
ter evaluate the impact of this reform 
legislation. 

But we must also remember that 
bankruptcy serves as a safety net for 
many of our constituents. Those who 
use bankruptcy are the most vulner-
able of the American middle class. 
They are older Americans who have 
lost their jobs or are unable to pay 
their medical debts. They are women 
attempting to raise their families or 
secure alimony and child support after 
a divorce. They are individuals strug-
gling to recover from unemployment. 
This bankruptcy reform bill protects 
them. 

As we move forward with reforms 
that are appropriate to eliminate 

abuses in the system, we need to re-
member the people who use the system, 
both the debtor and the creditor. We 
need to balance the interests of credi-
tors with those of middle class Ameri-
cans who need the opportunity to re-
solve overwhelming financial burdens. 

Unfortunately, the House-passed con-
sumer bankruptcy reform bill requires 
an arbitrary means testing of debtors 
to be eligible for Chapter 7 filings. 
Many bankruptcy practitioners and 
bankruptcy judges predict that the 
radical means-testing requirements in 
the House bill would swamp the bank-
ruptcy process with a flood of new liti-
gation over a debtor’s filing status. In-
deed, the Congressional Budge Office 
estimates that H.R. 3150 would cost 
taxpayers up to $16 million a year for 
new bankruptcy judges and other court 
administrative expenses. Moreover, 
CBO estimates that the House bill 
would impose new private sector man-
dates, as defined in the Unfunded Man-
dates Reform Act, of at least $100 mil-
lion on our economy. We need balanced 
bankruptcy reform, not more unfunded 
mandates and costs to taxpayers. 

The House bankruptcy reform bill 
also fails to adequately protect our 
most vulnerable citizens—our children. 
More than one-third of the one million 
annual bankruptcies involve spouse 
and child support orders. But the House 
bill proposes profound changes to the 
bankruptcy code for spouse and child 
support obligations by placing them on 
a equal footing with some consumer 
debt. As a result, custodial parents and 
ex-spouses may have to fight in court 
against the deep pockets of corporate 
lenders with little chance of success. 
This is unacceptable for America’s 
children. 

I believe that the Senate version of 
the Consumer Bankruptcy Reform Act, 
S. 1301, carefully balances the com-
peting interests of debtors and credi-
tors. The bankruptcy reform bill 
passed by the House of Representa-
tives, H.R. 3150 is not a balanced piece 
of legislation. The Administration has 
promised a veto if the House bill were 
to be adopted by Congress. 

I have already spoken to the other 
Senators who will serve on a House- 
Senate bankruptcy reform conference 
about holding firm to the Senate bill in 
conference. If we want to enact bal-
anced bankruptcy reforms into law this 
year, the Senate bill is that measure. If 
this Congress wants to enact consumer 
bankruptcy reforms into law, then the 
conference report must be along the 
lines of S. 1301. I am glad to report that 
a majority of the Republicans who will 
serve on the conference with Senator 
DURBIN and me agree. I expect that we 
will strongly support the Senate posi-
tion and prevail in conference. 

I hope that the Senate will adopt this 
bipartisan bill that corrects the abuses 
in the bankruptcy system without un-
fairly penalizing women and children 
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who depend on child support and ali-
mony, as well as older Americans and 
small business owners. 

I want to take a moment to com-
mend Senator DURBIN for his leader-
ship and for working to reform our 
bankruptcy system in a fair and bal-
anced manner. Senator DURBIN has 
served as a most effective manager of 
this important measure. He has been 
informed and exercised good judgment 
at every turn. He has met every chal-
lenge and maintained the bipartisan-
ship that made this possible. Without 
his extraordinary efforts, there would 
be no bankruptcy reform legislation 
being considered for final passage by 
the Senate. 

I also commend Senator GRASSLEY. I 
know that is has not always been easy 
for him to keep this legislation on 
course. I know that some in his caucus 
have criticized his efforts to be fair and 
to continue to work in a bipartisan 
fashion. I am glad that he did not suc-
cumb to that bad advice. Senator 
GRASSLEY and I have worked together 
for many years. We agree on many 
things and we have disagreed on some. 
I congratulate him for his outstanding 
efforts as the principal author, sub-
committee chairman and floor man-
ager of this bill. He has done a fine job 
and created a measure for which he de-
serves our thanks. In this effort I have 
tried to be constructive—even fore-
going offering an important amend-
ment to this particular bill, at Senator 
HATCH’s request. 

I also want to applaud the work of 
the staff on the Senate Judiciary Com-
mittee principally responsible for this 
bill: Victoria Bassetti and Anne McCor-
mick with Senator DURBIN, and Kolan 
Davis and John McMickle with Senator 
GRASSLEY. Each worked hard on this 
very complex issue and helped craft a 
fine piece of bipartisan legislation. 
They were here late into many nights 
and worked ceaselessly for the public 
interest. 

I urge my colleagues to support S. 
1301, the Consumer Bankruptcy Reform 
Act. It is a bill that the Senate should 
pass. 

Mr. FEINGOLD. Mr. President, al-
though I object to numerous provisions 
in the underlying bill, S. 1301, the Con-
sumer Bankruptcy Reform Act, I was 
pleased to work with the Chairman and 
Ranking Member to include provisions 
important to the farmers of this coun-
try. 

Mr. President, everyone knows that 
family farming is a high risk business. 
One that’s effected more by outside, 
unanticipated forces—for example, un-
stable markets, weather, and disease— 
than any other industry. To survive in 
such a volatile vocation, farmers are 
often given a bit of flexibility. This 
flexibility is the key to the survival of 
most family farms. 

Unfortunately, some farmers become 
overburdened by the financial hazards 
associated with the business and seek 
assistance in dealing with their credi-
tors. In 1986, Senator GRASSLEY added 

Chapter 12 to the bankruptcy code to 
satisfy the unique risks and needs of 
family farmers. Prior to that, farmers 
were forced to file for bankruptcy 
under Chapter 11, the Small Business 
specific Chapter. 

Although Chapter 12 has provided 
much needed relief for hundreds of 
family farmers, through the years, 
Chapter 12 has become outdated; its 
definitions, eligibility requirements 
and other provisions have not kept 
pace with changes in agriculture or in 
the nation’s economy. Most disturb-
ingly, the out of date eligibility re-
quirements of this provision have ex-
cluded many who need it most and 
forced many farmers into Chapter 11. 

I was pleased that three amendments 
I authored with Senators CONRAD and 
Bob KERREY were accepted by Senators 
GRASSLEY and DURBIN and included in 
the manager’s amendment. Two of 
these provision change the eligibility 
requirements of Chapter 12 to include 
those originally intended under the 
1986 statute. 

One provision indexes the Chapter 12 
debt limit. The current maximum debt 
limit on Chapter 12 is $1,500,000. This 
limit has not been changed since the 
1986 law took effect, while most other 
Code dollar figures have been increased 
for inflation and will have automatic 
adjustments in the future. At this 
point, the debt limits exclude many 
farmers for whom Chapter 12 was origi-
nally intended. 

A second eligibility problem had been 
the requirement that more than 50% of 
a farm family’s taxable income for the 
prior year came from a farming oper-
ation. Farm families, expecting low re-
turn on their commodities, usually 
seek off-farm employment for one of 
the household adults. A few years of 
low prices and negligible farm income 
would make many farmers ineligible 
under this provision. Current law as-
sumes that farmers throw in the towel 
after just one bad year. I cannot think 
of one Wisconsin farmer that gives up 
that easily. They keep working and 
hope for better markets next year. My 
provision changes this requirement so 
that farmers have a bit more flexi-
bility. More specifically, my amend-
ment will allow the 50% income re-
quirement can be satisfied in any of 
the past three years. 

The last provision simply prohibits 
retroactive assessment of disposable 
income by the courts. To have a pay-
back schedule confirmed by the bank-
ruptcy courts, a debtor in Chapter 12 
must commit projected disposable in-
come—over and above living expenses, 
operating expenses and secured debt 
payments—to pay unsecured debtors. 
Some courts have started ‘‘adjusting’’ 
these payments upward in hindsight, if 
the debtor’s income was greater than 
projected. My amendment will make 
Chapter 12 consistent with Chapter 13 
and prohibit the retroactive assess-
ment and instead modifies the coming 
year’s payment schedule to reflect the 
additional income. 

Again, Mr. President, I wish to thank 
Senators KERREY, CONRAD, GRASSLEY 
and DURBIN for their work on these 
amendments. It will give family farm-
ers across the country the flexibility 
they need to make good on their debts. 

Mr. WELLSTONE. Mr. President, 
there is no doubt that more and more 
Americans are turning to the consumer 
bankruptcy system and the financial 
protection it offers. More than 1.3 mil-
lion families filed for bankruptcy last 
year. Where there is fraud and abuse 
we must take steps to reduce and 
eliminate it. But this bill will not help 
reduce fraud. It will encourage riskier 
lending habits by credit companies. It 
will lead to more credit being extended 
to poor families. It will ensure that 
those families will file more bank-
ruptcies. It will force these families to 
file different types of bankruptcies, the 
kind of bankruptcy that ensures that 
they will never be free of their debt and 
able to restart their lives. 

This is a complex issue and I must 
provide some background in order to 
explain my stance. There are two types 
of bankruptcies that individuals can 
file: Chapter 7 and Chapter 13. Under 
current law, individuals can choose ei-
ther type. Chapter 7 bankruptcy allows 
debtors to discharge all their debt (be-
sides child support, taxes, home loans, 
and student loans). Chapter 13 bank-
ruptcies discharge no debt, but allow 
debtors to bargain directly with their 
creditors on reduced debt and payment 
schedules. Under the bill we passed 
today, Chapter 7 bankruptcies, which 
have provided a new start to millions 
of families over the years, will become 
a thing of the past. First of all, a judge 
now will have discretion to reject a 
debtor’s Chapter 7 claim, and require 
her to file under Chapter 13, if it can be 
proven that the debtor has the ability 
to pay off 30% of her debt over the next 
five years. Secondly, any of the debt-
or’s creditors can enter the court— 
without legal counsel—and require the 
court to make a judgement as to 
whether the debtor can afford this 30%. 
Thirdly, if the judge believes that the 
debtor can pay off this 30%, the debt-
or’s attorney—and this is unheard of in 
the law to date—will be forced to pay 
the cost of the Chapter 13 Trustee. This 
is a hugely expensive tax on bank-
ruptcy attorneys and they will cer-
tainly avoid taking on new Chapter 7 
bankruptcies. 

The truth is that this bill treats all 
debtors as likely criminals. Yes, bank-
ruptcies in this country are up. But 
debtors now wait longer to file bank-
ruptcy and are deeper in debt than 
those who filed bankruptcy a decade 
ago. Furthermore, increased filings can 
be attributed to job loss, divorce, in-
creasing health care costs, declining 
real wages—and most importantly—an 
entire industry of easy credit which 
ten years ago did not exist in any 
where near today’s scale. 

Harvard Business School researchers 
David Moss and Gibbs Johnson state 
‘‘the evidence suggests that shifts in 
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the volume of and distribution of con-
sumer credit—rather than declining 
stigma [of bankruptcies]—are the most 
likely sources of the recent surge in 
consumer filings.’’ They add that the 
surge of filings that began in the late 
1980s can be attributed to ‘‘consumer 
creditors [which] began reaching sub-
stantially further down into the in-
come distribution beginning in the mid 
1980s.’’ It should also be noted that 
credit-card mail solicitations have sky-
rocketed, from 3.1 million mail solici-
tations in 1996 to over 881 million mail 
solicitations in 1997. Yet it is this con-
sumer credit industry that benefits 
most from this bill; because it is this 
industry that will use this bill to pre-
vent individuals from discharging their 
credit card debt. Simply put, this bill 
will increase the amount of money that 
credit card companies would receive 
from low-income bankrupt debtors. 
Meanwhile, opponents argue that so-
phisticated individuals with good legal 
advice will be able to get around the 
bill’s new changes (as is often the case 
with financial laws). 

Who will benefit from this bill? I will 
quote Senator Metzenbaum, Public Cit-
izen, and Consumers Union: ‘‘The only 
reason we’re having this debate is be-
cause the credit industry, primarily 
the credit card industry, has spent 
well-orchestrated millions on ads and 
lobbyists demonizing American fami-
lies in crisis.’’ Even the title of a Wall 
Street Journal article says it all: ‘‘As 
Bankruptcies Surge, Creditors Lobby 
Hard to Get Tougher Laws; But Wheth-
er Many People Shirk Bills They Can 
Pay Remains Open To Debate; Chang-
ing the Lender’s Image.’’ I quote from 
that article: ‘‘As the legislation moves 
quickly through Congress, many aca-
demics, lawyers, and judges who spe-
cialize in bankruptcy question why. A 
government-appointed commission 
spent two years studying the matter 
and was deeply divided. Five of its nine 
members found no major abuse of the 
system or need for a crackdown: only 
two endorsed anything like the bills 
Congress is embracing. More than 100 
jurists wrote lawmakers to urge them 
to slow down.* * * A major reason [for 
the bill]? A multi-million public-rela-
tions and lobbying blitz run largely by 
companies with the most to gain: cred-
it card issuers and other lenders.’’ 

Who will suffer under this bill? When 
job loss, divorce, or medical emergency 
strike, some families have no choice 
but to file for bankruptcy in order to 
stabilize themselves. Divorced women 
file for bankruptcy in greater propor-
tions than divorced men. Victims of 
abuse file for bankruptcy, often from 
debt incurred entirely by those who 
abused them. Single parents are forced 
into bankruptcy after any substantial 
period of unemployment. African 
Americans and Hispanics are dramati-
cally over-represented in bankruptcy. 
With health insurance in its current 
state, families that suffer even one 
major medical emergency often find 
themselves in need of bankruptcy pro-

tection. But this bill responds to the 
need of these families by basically re- 
instituting life-long debtor’s prison. 
All to the benefit of easy-credit compa-
nies. I could not in good conscience 
support this bill. 

Mr. KOHL. Mr. President, the dra-
matic rise in bankruptcies is very trou-
bling, regardless of whether the blame 
lies with credit card companies, a cul-
ture that disparages personal responsi-
bility, the bankruptcy code or, most 
probably, with all of the above. While 
none of us wants to return to the era of 
‘‘debtors’ prison,’’ we need to do some-
thing to reverse this trend. 

But true ‘‘reform’’ will only occur if 
we prevent the most egregious abuse of 
the bankruptcy laws—misuse of the 
homestead exemption. And we will 
only have true reform if we target 
other abuses without overburdening 
the vast majority of debtors who truly 
need—and deserve—relief. And, true re-
form also requires a balanced approach 
that targets abusive practices by credi-
tors as well as by debtors. 

That is why I intend to vote for this 
bill. It does all three: prevents the 
most egregious abuses by capping the 
homestead exemption, uses ‘‘means 
testing’’ to deter other serious abuses 
without placing unfair burdens on hon-
est debtors, and requires credit card 
companies to disclose the information 
consumers need to make intelligent 
choices. 

In particular, let me focus on the cap 
on the homestead exemption that Sen-
ator SESSIONS and I introduced in sub-
committee. This proposal, which was 
adopted by a unanimous 7–0 vote in 
subcommittee and was unanimously re-
affirmed on the floor through a Sense 
of the Senate resolution, closes a loop-
hole that allows too many debtors to 
shield their assets in luxury homes, 
while their creditors get left out in the 
cold. Currently, a handful of states 
allow debtors to protect their homes no 
matter how high their value. And time 
after time, millionaire debtors move to 
states with unlimited exemptions, like 
Florida and Texas, declare bank-
ruptcy—yet continue to live like kings 
while their creditors get little or noth-
ing. If we want to restore the stigma 
attached to bankruptcy, these high 
profile abuses are the best place to 
start. 

Our proposal is simple and effective. 
It caps at $100,000 the maximum home-
stead exemption that an individual fil-
ing bankruptcy can claim. With the 
cap in place, bankrupt debtors will re-
tain their right to a roof over their 
heads, but not to luxury accommoda-
tions. 

I am concerned, however, that if this 
homestead cap is dropped in Con-
ference, the President will veto the 
bill. That is, if it reaches him, because 
if the cap is removed, I’ll filibuster the 
Conference Report myself. 

But since all of the conferees support 
the homestead cap provision, and since 
the Senate has now gone on record as 
saying that the ‘‘cap’’ is ‘‘essential to 

meaningful bankruptcy reform,’’ I am 
confident that we won’t have to go that 
route. 

Mr. President, when people talk 
about bankruptcy abuse, the notion of 
stashing cash in a lavish Florida home 
is the first thing they think about. And 
that’s not surprising. To borrow a 
phrase from Bill Bennett, Congress 
needs to act responsibly to put ‘‘a 
death to this outrage.’’ 

Overall, I commend Senators GRASS-
LEY and DURBIN for their hard work 
and close collaboration. I look forward 
to a final product that continues tack-
ling the worst abuses, while still help-
ing honest debtors. 

Mr. REED. Mr. President, I voted in 
favor of S. 1301, the Consumer Bank-
ruptcy Reform Act of 1998, to address 
certain abuses regarding consumer 
bankruptcy laws, while providing 
bankruptcy protection to those who 
genuinely need it. Indeed, in recent 
years, there have been record increases 
in bankruptcy filings. In 1997 alone 
there were 1.3 million bankruptcy fil-
ings—an all-time high. While I think 
this increase is in part a result of the 
significant rise in outstanding con-
sumer credit, I believe it is also attrib-
utable to the reduced stigma associ-
ated with filing for bankruptcy. As 
such, I believe that S. 1301 will be an 
important tool in curtailing irrespon-
sible debtor practices. 

The version of S. 1301 passed by the 
Senate is the product of significant 
compromise by both Democrats and 
Republicans and is much-improved 
over the Judiciary Committee-passed 
bill. I am pleased that my amendments 
prohibiting certain credit card termi-
nations, limiting consumer debit card 
liability, and providing greater disclo-
sure for ‘‘high LTV’’ loans were adopt-
ed by the Senate. Nonetheless, I am 
concerned about the means-testing pro-
visions in the bill and would be in-
clined to oppose the Conference Report 
if the means-testing provisions are 
made mandatory or if consumer credit 
protections are deleted. 

S. 1301 signifies a fundamental 
change in bankruptcy policy by estab-
lishing a system of means testing for 
determining eligibility for Chapter 7 
relief. Heretofore, debtors have had the 
power to determine the type of bank-
ruptcy relief to be sought, regardless of 
their ability to repay. S. 1301, however, 
gives a bankruptcy judge the discretion 
to convert a Chapter 7 case to Chapter 
13 upon a motion by the creditor, if the 
debtor can afford to repay 30 percent of 
his or her debts. 

My concern with the provision is 
that it does not contemplate whether 
the creditor acted responsibly and in 
good faith in extending credit to the 
debtor. Statistics showing that house-
hold debt has increased to 104 percent 
of household income, as compared to 24 
percent in 1975, suggests that some 
creditors may be irresponsibly extend-
ing credit. In response to my concerns, 
I offered an amendment to the bill that 
would have required creditors to act in 
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good faith in their dealings with debt-
ors. Unfortunately, this amendment 
did not pass. 

Despite my concerns with the means 
testing provision, I was able to support 
the bill because the means testing pro-
vision does not require the judge to 
convert a case to Chapter 13, but in-
stead gives the judge discretion. If the 
Conference Report eliminates this judi-
cial discretion and incorporates the 
House-passed means testing provision 
that requires conversion, I would have 
a difficult time supporting the Con-
ference Report. 

Lastly, my support for S. 1301 was in 
part predicated on the significant con-
sumer credit protections incorporated 
in the bill. For example, the bill in-
cludes an amendment that I offered 
that would prohibit credit card compa-
nies from terminating a consumer’s ac-
count simply because the consumer 
paid his or her bill in full each month. 
This is a detestable practice which flies 
in the face of the goals being promoted 
in S. 1301. If this provision, or other 
such provisions are not included in the 
Conference Report, I would seriously 
consider opposing the Conference Re-
port. 

Mr. GRAMS. Mr. President, on July 
6th, the Federal Financial Institutions 
Examination Council (FFIEC), pub-
lished for public comment in the Fed-
eral Register, its proposed changes to 
its Uniform Policy for Classification of 
Consumer Installment Credit Based on 
Delinquency Status. FFEIC is on the 
verge of adopting the changes in the 
proposals, with or without modifica-
tions based on the public input they re-
ceived. I would like to ask my distin-
guished colleague, the Senator from 
Iowa whether the bankruptcy reform 
legislation currently before the Senate 
would significantly affect the agency’s 
policy guidelines? My concern is that 
shortly after the FFIEC’s new guide-
lines are adopted, it will have to re-
write them, according to the new bank-
ruptcy reform legislation. 

Mr. GRASSLEY. That is correct. If 
the bill before us is enacted this fall, it 
will have a substantial impact upon 
creditors’ recovery in many consumer 
bankruptcy cases. It will take some 
time to evaluate the full impact of the 
new law. 

Mr. GRAMS. Accordingly then, it is 
my view that the FFIEC should delay 
implementing any changes to its Uni-
form Policy for Classification of Con-
sumer Installment Credit Based on De-
linquency Status until it is clear 
whether and in what final form the 
bankruptcy reform is enacted. 

Mr. GRASSLEY. I would agree with 
my colleague from Minnesota and urge 
FFIEC to delay implementing changes 
to its Uniform Policy for Classification 
of Consumer Installment Credit Based 
on Delinquency Status, in light of the 
pending bankruptcy reform legislation. 

The PRESIDING OFFICER. Are there 
further amendments? 

If there are no further amendments, 
the question is on agreeing to the sub-
stitute amendment, as amended. 

The substitute amendment (No. 3559), 
as amended, was agreed to. 

Mr. GRASSLEY. I move to recon-
sider the vote. 

Mr. DURBIN. I move to lay that mo-
tion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. The 
question is on agreeing to the reported 
committee substitute amendment, as 
amended. 

Without objection, the committee 
substitute amendment, as amended, is 
agreed to. 

The committee substitute amend-
ment, as amended, was agreed to. 

The PRESIDING OFFICER. The 
question is on the engrossment and 
third reading of the bill. 

The bill was ordered to be engrossed 
for a third reading and was read the 
third time. 

Mr. GRASSLEY. I ask for the yeas 
and nays. 

The PRESIDING OFFICER. If the 
Senator would withhold for a moment. 

Under the previous order, the Senate 
will now proceed to the House com-
panion bill, which the clerk will report. 

The assistant legislative clerk read 
as follows: 

A bill (H.R. 3150) to amend title 11 of the 
United States Code, and for other purposes. 

The Senate proceeded to consider the 
bill. 

The PRESIDING OFFICER. Under 
the previous order, all after the enact-
ing clause of H.R. 3150 is stricken and 
the text of S. 1301, as amended, is in-
serted in lieu thereof. 

The question is on the engrossment 
of the amendment and third reading of 
the bill. 

The amendment was ordered to be 
engrossed and the bill to be read a 
third time. 

The bill was read a third time. 
Mr. GRASSLEY. I ask for the yeas 

and nays. 
The PRESIDING OFFICER. Is there a 

sufficient second? 
There appears to be. 
The yeas and nays were ordered. 
The PRESIDING OFFICER. The bill 

having been read the third time, the 
question is, Shall the bill, as amended, 
pass? The yeas and nays have been or-
dered. The clerk will call the roll. 

The legislative clerk called the roll. 
Mr. NICKLES. I announce that the 

Senator from Virginia (Mr. WARNER), is 
necessarily absent. 

Mr. FORD. I announce that the Sen-
ator from Ohio (Mr. GLENN), is nec-
essarily absent. 

The PRESIDING OFFICER (Mr. 
THOMAS). Are there any other Senators 
in the Chamber desiring to vote? 

The result was announced—yeas 97, 
nays 1, as follows: 

[Rollcall Vote No. 284 Leg.] 

YEAS—97 

Abraham 
Akaka 
Allard 
Ashcroft 

Baucus 
Bennett 
Biden 
Bingaman 

Bond 
Boxer 
Breaux 
Brownback 

Bryan 
Bumpers 
Burns 
Byrd 
Campbell 
Chafee 
Cleland 
Coats 
Cochran 
Collins 
Conrad 
Coverdell 
Craig 
D’Amato 
Daschle 
DeWine 
Dodd 
Domenici 
Dorgan 
Durbin 
Enzi 
Faircloth 
Feingold 
Feinstein 
Ford 
Frist 
Gorton 
Graham 
Gramm 

Grams 
Grassley 
Gregg 
Hagel 
Harkin 
Hatch 
Helms 
Hollings 
Hutchinson 
Hutchison 
Inhofe 
Inouye 
Jeffords 
Johnson 
Kempthorne 
Kennedy 
Kerrey 
Kerry 
Kohl 
Kyl 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 
Lott 
Lugar 
Mack 
McCain 

McConnell 
Mikulski 
Moseley-Braun 
Moynihan 
Murkowski 
Murray 
Nickles 
Reed 
Reid 
Robb 
Roberts 
Rockefeller 
Roth 
Santorum 
Sarbanes 
Sessions 
Shelby 
Smith (NH) 
Smith (OR) 
Snowe 
Specter 
Stevens 
Thomas 
Thompson 
Thurmond 
Torricelli 
Wyden 

NAYS—1 

Wellstone 

NOT VOTING—2 

Glenn Warner 

The bill (H.R. 3150), as amended, 
passed as follows: 

Resolved, That the bill from the House of 
Representatives (H.R. 3150) entitled ‘‘An Act 
to amend title 11 of the United States Code, 
and for other purposes.’’, do pass with the 
following amendment: 

Strike out all after the enacting clause and 
insert: 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Consumer Bankruptcy Reform Act of 
1998’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows: 

Sec. 1. Short title; table of contents. 

TITLE I—NEEDS-BASED BANKRUPTCY 

Sec. 101. Conversion. 
Sec. 102. Dismissal or conversion. 

TITLE II—ENHANCED PROCEDURAL 
PROTECTIONS FOR CONSUMERS 

Sec. 201. Allowance of claims or interests. 
Sec. 202. Exceptions to discharge. 
Sec. 203. Effect of discharge. 
Sec. 204. Automatic stay. 
Sec. 205. Discharge. 
Sec. 206. Discouraging predatory lending prac-

tices. 
Sec. 207. Enhanced disclosure for credit exten-

sions secured by dwelling. 
Sec. 208. Dual-use debit card. 
Sec. 209. Enhanced disclosures under an open 

end credit plan. 
Sec. 210. Violations of the automatic stay. 
Sec. 211. Discouraging abusive reaffirmation 

practices. 
Sec. 212. Sense of the Senate regarding the 

homestead exemption. 
Sec. 213. Encouraging creditworthiness. 
Sec. 214. Treasury Department study regarding 

security interests under an open 
end credit plan. 

TITLE III—IMPROVED PROCEDURES FOR 
EFFICIENT ADMINISTRATION OF THE 
BANKRUPTCY SYSTEM 

Sec. 301. Notice of alternatives. 
Sec. 302. Fair treatment of secured creditors 

under chapter 13. 
Sec. 303. Discouragement of bad faith repeat fil-

ings. 
Sec. 304. Timely filing and confirmation of 

plans under chapter 13. 
Sec. 305. Application of the codebtor stay only 

when the stay protects the debtor. 
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Sec. 306. Improved bankruptcy statistics. 
Sec. 307. Audit procedures. 
Sec. 308. Creditor representation at first meet-

ing of creditors. 
Sec. 309. Fair notice for creditors in chapter 7 

and 13 cases. 
Sec. 310. Stopping abusive conversions from 

chapter 13. 
Sec. 311. Prompt relief from stay in individual 

cases. 
Sec. 312. Dismissal for failure to timely file 

schedules or provide required in-
formation. 

Sec. 313. Adequate time for preparation for a 
hearing on confirmation of the 
plan. 

Sec. 314. Discharge under chapter 13. 
Sec. 315. Nondischargeable debts. 
Sec. 316. Credit extensions on the eve of bank-

ruptcy presumed nondischarge-
able. 

Sec. 317. Definition of household goods and an-
tiques. 

Sec. 318. Relief from stay when the debtor does 
not complete intended surrender 
of consumer debt collateral. 

Sec. 319. Adequate protection of lessors and 
purchase money secured creditors. 

Sec. 320. Limitation. 
Sec. 321. Miscellaneous improvements. 
Sec. 322. Bankruptcy judgeships. 
Sec. 323. Definition of domestic support obliga-

tion. 
Sec. 324. Priorities for claims for domestic sup-

port obligations. 
Sec. 325. Requirements to obtain confirmation 

and discharge in cases involving 
domestic support obligations. 

Sec. 326. Exceptions to automatic stay in do-
mestic support obligation pro-
ceedings. 

Sec. 327. Nondischargeability of certain debts 
for alimony, maintenance, and 
support. 

Sec. 328. Continued liability of property. 
Sec. 329. Protection of domestic support claims 

against preferential transfer mo-
tions. 

Sec. 330. Protection of retirement savings in 
bankruptcy. 

Sec. 331. Additional amendments to title 11, 
United States Code. 

Sec. 332. Debt limit increase. 
Sec. 333. Elimination of requirement that family 

farmer and spouse receive over 50 
percent of income from farming 
operation in year prior to bank-
ruptcy. 

Sec. 334. Prohibit retroactive assessment of dis-
posable income. 

Sec. 335. Amendment to section 1325 of title 11, 
United States Code. 

Sec. 336. Protection of savings earmarked for 
the postsecondary education of 
children. 

TITLE IV—FINANCIAL INSTRUMENTS 
Sec. 401. Bankruptcy Code amendments. 
Sec. 402. Recordkeeping requirements. 
Sec. 403. Damage measure. 
Sec. 404. Asset-backed securitizations. 
Sec. 405. Prohibition on certain actions for fail-

ure to incur finance charges. 
Sec. 406. Fees arising from certain ownership 

interests. 
Sec. 407. Bankruptcy fees. 
Sec. 408. Applicability. 
TITLE V—ANCILLARY AND OTHER CROSS- 

BORDER CASES 
Sec. 501. Amendment to add a chapter 6 to title 

11, United States Code. 
Sec. 502. Amendments to other chapters in title 

11, United States Code. 
TITLE VI—MISCELLANEOUS 

Sec. 601. Executory contracts and unexpired 
leases. 

Sec. 602. Expedited appeals of bankruptcy cases 
to courts of appeals. 

Sec. 603. Creditors and equity security holders 
committees. 

Sec. 604. Repeal of sunset provision. 
Sec. 605. Cases ancillary to foreign proceedings. 
Sec. 606. Limitation. 
Sec. 607. Amendment to section 546 of title 11, 

United States Code. 
Sec. 608. Amendment to section 330(a) of title 

11, United States Code. 

TITLE VII—TECHNICAL CORRECTIONS 

Sec. 701. Definitions. 
Sec. 702. Adjustment of dollar amounts. 
Sec. 703. Extension of time. 
Sec. 704. Who may be a debtor. 
Sec. 705. Penalty for persons who negligently or 

fraudulently prepare bankruptcy 
petitions. 

Sec. 706. Limitation on compensation of profes-
sional persons. 

Sec. 707. Special tax provisions. 
Sec. 708. Effect of conversion. 
Sec. 709. Automatic stay. 
Sec. 710. Amendment to table of sections. 
Sec. 711. Allowance of administrative expenses. 
Sec. 712. Priorities. 
Sec. 713. Exemptions. 
Sec. 714. Exceptions to discharge. 
Sec. 715. Effect of discharge. 
Sec. 716. Protection against discriminatory 

treatment. 
Sec. 717. Property of the estate. 
Sec. 718. Preferences. 
Sec. 719. Postpetition transactions. 
Sec. 720. Technical amendment. 
Sec. 721. Disposition of property of the estate. 
Sec. 722. General provisions. 
Sec. 723. Appointment of elected trustee. 
Sec. 724. Abandonment of railroad line. 
Sec. 725. Contents of plan. 
Sec. 726. Discharge under chapter 12. 
Sec. 727. Extensions. 
Sec. 728. Bankruptcy cases and proceedings. 
Sec. 729. Knowing disregard of bankruptcy law 

or rule. 
Sec. 730. Rolling stock equipment. 
Sec. 731. Curbing abusive filings. 
Sec. 732. Study of operation of title 11 of the 

United States Code with respect to 
small businesses. 

Sec. 733. Transfers made by nonprofit chari-
table corporations. 

Sec. 734. Effective date; application of amend-
ments. 

TITLE I—NEEDS-BASED BANKRUPTCY 
SEC. 101. CONVERSION. 

Section 706(c) of title 11, United States Code, 
is amended by inserting ‘‘or consents to’’ after 
‘‘requests’’. 
SEC. 102. DISMISSAL OR CONVERSION. 

(a) IN GENERAL.—Section 707 of title 11, 
United States Code, is amended— 

(1) by striking the section heading and insert-
ing the following: 

‘‘§ 707. Dismissal of a case or conversion to a 
case under chapter 13’’; 

and 
(2) in subsection (b)— 
(A) by inserting ‘‘(1)’’ after ‘‘(b)’’; and 
(B) in paragraph (1), as redesignated by sub-

paragraph (A) of this paragraph— 
(i) in the first sentence— 
(I) by striking ‘‘but not’’ and inserting ‘‘or’’; 
(II) by inserting ‘‘, or, with the debtor’s con-

sent, convert such a case to a case under chap-
ter 13 of this title,’’ after ‘‘consumer debts’’; and 

(III) by striking ‘‘substantial abuse’’ and in-
serting ‘‘abuse’’; and 

(ii) by striking the last sentence and inserting 
the following: 

‘‘(2) In considering under paragraph (1) 
whether the granting of relief would be an 
abuse of the provisions of this chapter, the court 
shall consider whether— 

‘‘(A) under section 1325(b)(1), on the basis of 
the current income of the debtor, the debtor 
could pay an amount greater than or equal to 30 

percent of unsecured claims that are not consid-
ered to be priority claims (as determined under 
subchapter I of chapter 5); or 

‘‘(B) the debtor filed a petition for the relief in 
bad faith. 

‘‘(3)(A) If a panel trustee appointed under 
section 586(a)(1) of title 28 brings a motion for 
dismissal or conversion under this subsection 
and the court grants that motion and finds that 
the action of the counsel for the debtor in filing 
under this chapter was not substantially justi-
fied, the court shall order the counsel for the 
debtor to reimburse the trustee for all reasonable 
costs in prosecuting the motion, including rea-
sonable attorneys’ fees. 

‘‘(B) If the court finds that the attorney for 
the debtor violated Rule 9011, at a minimum, the 
court shall order— 

‘‘(i) the assessment of an appropriate civil 
penalty against the counsel for the debtor; and 

‘‘(ii) the payment of the civil penalty to the 
panel trustee or the United States trustee. 

‘‘(C) In the case of a petition referred to in 
subparagraph (B), the signature of an attorney 
shall constitute a certificate that the attorney 
has— 

‘‘(i) performed a reasonable investigation into 
the circumstances that gave rise to the petition; 
and 

‘‘(ii) determined that the petition— 
‘‘(I) is well grounded in fact; and 
‘‘(II) is warranted by existing law or a good 

faith argument for the extension, modification, 
or reversal of existing law and does not con-
stitute an abuse under paragraph (1) of this 
subsection. 

‘‘(4)(A) Except as provided in subparagraph 
(B), the court may award a debtor all reason-
able costs in contesting a motion brought by a 
party in interest (other than a panel trustee or 
United States trustee) under this subsection (in-
cluding reasonable attorneys’ fees) if— 

‘‘(i) the court does not grant the motion; and 
‘‘(ii) the court finds that— 
‘‘(I) the position of the party that brought the 

motion was not substantially justified; or 
‘‘(II) the party brought the motion solely for 

the purpose of coercing a debtor into waiving a 
right guaranteed to the debtor under this title. 

‘‘(B) A party in interest that has a claim of an 
aggregate amount less than $1,000 shall not be 
subject to subparagraph (A). 

‘‘(5) However, only the judge, United States 
trustee, bankruptcy administrator or panel 
trustee may bring a motion under this section if 
the debtor and the debtor’s spouse combined, as 
of the date of the order for relief, have current 
monthly total income equal to or less than the 
national median household monthly income cal-
culated on a monthly basis for a household of 
equal size. However, for a household of more 
than 4 individuals, the median income shall be 
that of a household of 4 individuals plus $583 
for each additional member of that household.’’. 

(b) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 7 of title 11, 
United States Code, is amended by striking the 
item relating to section 707 and inserting the fol-
lowing: 
‘‘707. Dismissal of a case or conversion to a case 

under chapter 13.’’. 
TITLE II—ENHANCED PROCEDURAL 

PROTECTIONS FOR CONSUMERS 
SEC. 201. ALLOWANCE OF CLAIMS OR INTERESTS. 

Section 502 of title 11, United States Code, is 
amended by adding at the end the following: 

‘‘(k)(1) The court may award the debtor rea-
sonable attorneys’ fees and costs if, after an ob-
jection is filed by a debtor, the court— 

‘‘(A)(i) disallows the claim; or 
‘‘(ii) reduces the claim by an amount greater 

than 20 percent of the amount of the initial 
claim filed by a party in interest; and 

‘‘(B) finds the position of the party filing the 
claim is not substantially justified. 

‘‘(2) If the court finds that the position of a 
claimant under this section is not substantially 
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CONGRESSIONAL RECORD — SENATE S10769 September 23, 1998 
justified, the court may, in addition to awarding 
a debtor reasonable attorneys’ fees and costs 
under paragraph (1), award such damages as 
may be required by the equities of the case.’’. 
SEC. 202. EXCEPTIONS TO DISCHARGE. 

Section 523 of title 11, United States Code, is 
amended— 

(1) in subsection (a)(2)(A), by striking ‘‘a false 
representation’’ and inserting ‘‘a material false 
representation upon which the defrauded per-
son justifiably relied’’; and 

(2) by striking subsection (d) and inserting the 
following: 

‘‘(d)(1) Subject to paragraph (3), if a creditor 
requests a determination of dischargeability of a 
consumer debt under this section and that debt 
is discharged, the court shall award the debtor 
reasonable attorneys’ fees and costs. 

‘‘(2) In addition to making an award to a 
debtor under paragraph (1), if the court finds 
that the position of a creditor in a proceeding 
covered under this section is not substantially 
justified, the court may award reasonable attor-
neys’ fees and costs under paragraph (1) and 
such damages as may be required by the equities 
of the case. 

‘‘(3)(A) A creditor may not request a deter-
mination of dischargeability of a consumer debt 
under subsection (a)(2) if— 

‘‘(i) before the filing of the petition, the debtor 
made a good faith effort to negotiate a reason-
able alternative repayment schedule (including 
making an offer of a reasonable alternative re-
payment schedule); and 

‘‘(ii) that creditor refused to negotiate an al-
ternative payment schedule, and that refusal 
was not reasonable. 

‘‘(B) For purposes of this paragraph, the debt-
or shall have the burden of proof of establishing 
that— 

‘‘(i) an offer made by that debtor under sub-
paragraph (A)(i) was reasonable; and 

‘‘(ii) the refusal to negotiate by the creditor 
involved to was not reasonable.’’. 
SEC. 203. EFFECT OF DISCHARGE. 

Section 524 of title 11, United States Code, is 
amended by adding at the end the following: 

‘‘(i) The willful failure of a creditor to credit 
payments received under a plan confirmed 
under this title (including a plan of reorganiza-
tion confirmed under chapter 11 of this title) in 
the manner required by the plan (including 
crediting the amounts required under the plan) 
shall constitute a violation of an injunction 
under subsection (a)(2). 

‘‘(j) An individual who is injured by the fail-
ure of a creditor to comply with the require-
ments for a reaffirmation agreement under sub-
sections (c) and (d), or by any willful violation 
of the injunction under subsection (a)(2), shall 
be entitled to recover— 

‘‘(1) the greater of— 
‘‘(A)(i) the amount of actual damages; multi-

plied by 
‘‘(ii) 3; or 
‘‘(B) $5,000; and 
‘‘(2) costs and attorneys’ fees.’’. 

SEC. 204. AUTOMATIC STAY. 
Section 362(h) of title 11, United States Code, 

is amended to read as follows: 
‘‘(h)(1) An individual who is injured by any 

willful violation of a stay provided in this sec-
tion shall be entitled to recover— 

‘‘(A) actual damages; and 
‘‘(B) reasonable costs, including attorneys’ 

fees. 
‘‘(2) In addition to recovering actual damages, 

costs, and attorneys’ fees under paragraph (1), 
an individual described in paragraph (1) may 
recover punitive damages in appropriate cir-
cumstances.’’. 
SEC. 205. DISCHARGE. 

Section 727 of title 11, United States Code, is 
amended— 

(1) in subsection (c), by adding at the end the 
following: 

‘‘(3)(A) A creditor may not request a deter-
mination of dischargeability of a consumer debt 
under subsection (a) if— 

‘‘(i) before the filing of the petition, the debtor 
made a good faith effort to negotiate a reason-
able alternative repayment schedule (including 
making an offer of a reasonable alternative re-
payment schedule); and 

‘‘(ii) that creditor refused to negotiate an al-
ternative payment schedule, and that refusal 
was not reasonable. 

‘‘(B) For purposes of this paragraph, the debt-
or shall have the burden of proof of establishing 
that— 

‘‘(i) an offer made by that debtor under sub-
paragraph (A)(i) was reasonable; and 

‘‘(ii) the refusal to negotiate by the creditor 
involved to was not reasonable.’’; and 

(2) by adding at the end the following: 
‘‘(f)(1) The court may award the debtor rea-

sonable attorneys’ fees and costs in any case in 
which a creditor files a motion to deny relief to 
a debtor under this section and that motion— 

‘‘(A) is denied; or 
‘‘(B) is withdrawn after the debtor has re-

plied. 
‘‘(2) If the court finds that the position of a 

party filing a motion under this section is not 
substantially justified, the court may assess 
against the creditor such damages as may be re-
quired by the equities of the case.’’. 
SEC. 206. DISCOURAGING PREDATORY LENDING 

PRACTICES. 
Section 502(b) of title 11, United States Code, 

is amended— 
(1) in paragraph (8), by striking ‘‘or’’ at the 

end; 
(2) in paragraph (9), by striking the period at 

the end and inserting ‘‘; or’’; and 
(3) by adding at the end the following: 
‘‘(10) the claim is based on a secured debt if 

the creditor has failed to comply with the re-
quirements of subsection (a), (b), (c), (d), (e), (f), 
(g), (h), or (i) of section 129 of the Truth in 
Lending Act (15 U.S.C. 1639).’’. 
SEC. 207. ENHANCED DISCLOSURE FOR CREDIT 

EXTENSIONS SECURED BY DWELL-
ING. 

(a) OPEN-END CREDIT EXTENSIONS.— 
(1) CREDIT APPLICATIONS.—Section 127A(a)(13) 

of the Truth in Lending Act (15 U.S.C. 
1637a(a)(13)) is amended— 

(A) by striking ‘‘CONSULTATION OF TAX ADVI-
SOR.—A statement that the’’ and inserting the 
following: ‘‘TAX DEDUCTIBILITY.—A statement 
that— 

‘‘(A) the’’; and 
(B) by striking the period at the end and in-

serting the following: ‘‘; and 
‘‘(B) in any case in which the extension of 

credit exceeds the fair market value of the 
dwelling, the interest on the portion of the cred-
it extension that is greater than the fair market 
value of the dwelling is not tax deductible for 
Federal income tax purposes.’’. 

(2) CREDIT ADVERTISEMENTS.—Section 147(b) 
of the Truth in Lending Act (15 U.S.C. 
1665b(b)) is amended— 

(A) by striking ‘‘If any’’ and inserting the fol-
lowing: 

‘‘(1) IN GENERAL.—If any’’; and 
(B) by adding at the end the following: 
‘‘(2) CREDIT IN EXCESS OF FAIR MARKET 

VALUE.—Each advertisement described in sub-
section (a) that relates to an extension of credit 
that may exceed the fair market value of the 
dwelling shall include a clear and conspicuous 
statement that— 

‘‘(A) the interest on the portion of the credit 
extension that is greater than the fair market 
value of the dwelling is not tax deductible for 
Federal income tax purposes; and 

‘‘(B) the consumer may want to consult a tax 
advisor for further information regarding the 
deductibility of interest and charges.’’. 

(b) NON-OPEN END CREDIT EXTENSIONS.— 
(1) CREDIT APPLICATIONS.—Section 128 of the 

Truth in Lending Act (15 U.S.C. 1638) is amend-
ed— 

(A) in subsection (a), by adding at the end the 
following: 

‘‘(15) In the case of a consumer credit trans-
action that is secured by the principal dwelling 
of the consumer, in which the extension of cred-
it may exceed the fair market value of the dwell-
ing, a clear and conspicuous statement that— 

‘‘(A) the interest on the portion of the credit 
extension that is greater than the fair market 
value of the dwelling is not tax deductible for 
Federal income tax purposes; and 

‘‘(B) the consumer should consult a tax advi-
sor for further information regarding the de-
ductibility of interest and charges.’’; and 

(B) in subsection (b), by adding at the end the 
following: 

‘‘(3) In the case of a credit transaction de-
scribed in paragraph (15) of subsection (a), dis-
closures required by that paragraph shall be 
made to the consumer at the time of application 
for such extension of credit.’’. 

(2) CREDIT ADVERTISEMENTS.—Section 144 of 
the Truth in Lending Act (15 U.S.C. 1664) is 
amended by adding at the end the following: 

‘‘(e) Each advertisement to which this section 
applies that relates to a consumer credit trans-
action that is secured by the principal dwelling 
of a consumer in which the extension of credit 
may exceed the fair market value of the dwelling 
shall clearly and conspicuously state that— 

‘‘(1) the interest on the portion of the credit 
extension that is greater than the fair market 
value of the dwelling is not tax deductible for 
Federal income tax purposes; and 

‘‘(2) the consumer may want to consult a tax 
advisor for further information regarding the 
deductibility of interest and charges.’’. 

(c) EFFECTIVE DATE.—This section shall be-
come effective one year after the date of enact-
ment of this Act. 
SEC. 208. DUAL-USE DEBIT CARD. 

(a) CONSUMER LIABILITY.— 
(1) IN GENERAL.—Section 909 of the Electronic 

Fund Transfer Act (15 U.S.C. 1693g) is amend-
ed— 

(A) by redesignating subsections (b) through 
(e) as subsections (d) through (g), respectively; 

(B) in subsection (a)— 
(i) by redesignating paragraphs (1) and (2) as 

subparagraphs (A) and (B), respectively, and 
indenting appropriately; 

(ii) by inserting ‘‘CARDS NECESSITATING 
UNIQUE IDENTIFIER.— 

‘‘(1) IN GENERAL.—’’ after ‘‘(a)’’; 
(iii) by striking ‘‘other means of access can be 

identified as the person authorized to use it, 
such as by signature, photograph,’’ and insert-
ing ‘‘other means of access can be identified as 
the person authorized to use it by a unique 
identifier, such as a photograph, retina scan,’’; 
and 

(iv) by striking ‘‘Notwithstanding the fore-
going,’’ and inserting the following: 

‘‘(2) NOTIFICATION.—Notwithstanding para-
graph (1),’’; and 

(C) by inserting before subsection (d), as so 
designated by this section, the following new 
subsections: 

‘‘(b) CARDS NOT NECESSITATING UNIQUE IDEN-
TIFIER.—A consumer shall be liable for an unau-
thorized electronic fund transfer only if— 

‘‘(1) the liability is not in excess of $50; 
‘‘(2) the unauthorized electronic fund transfer 

is initiated by the use of a card that has been 
properly issued to a consumer other than the 
person making the unauthorized transfer as a 
means of access to the account of that consumer 
for the purpose of initiating an electronic fund 
transfer; 

‘‘(3) the unauthorized electronic fund transfer 
occurs before the card issuer has been notified 
that an unauthorized use of the card has oc-
curred or may occur as the result of loss, theft, 
or otherwise; and 

‘‘(4) such unauthorized electronic fund trans-
fer did not require the use of a code or other 
unique identifier (other than a signature), such 
as a photograph, fingerprint, or retina scan. 

‘‘(c) NOTICE OF LIABILITY AND RESPONSIBILITY 
TO REPORT LOSS OF CARD, CODE, OR OTHER 
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MEANS OF ACCESS.—No consumer shall be liable 
under this title for any unauthorized electronic 
fund transfer unless the consumer has received 
in a timely manner the notice required under 
section 905(a)(1), and any subsequent notice re-
quired under section 905(b) with regard to any 
change in the information which is the subject 
of the notice required under section 905(a)(1).’’. 

(2) CONFORMING AMENDMENT.—Section 
905(a)(1) of the Electronic Fund Transfer Act (15 
U.S.C. 1693c(a)(1)) is amended to read as fol-
lows: 

‘‘(1) the liability of the consumer for any un-
authorized electronic fund transfer and the re-
quirement for promptly reporting any loss, theft, 
or unauthorized use of a card, code, or other 
means of access in order to limit the liability of 
the consumer for any such unauthorized trans-
fer;’’. 

(b) VALIDATION REQUIREMENT FOR DUAL-USE 
DEBIT CARDS.— 

(1) IN GENERAL.—Section 911 of the Electronic 
Fund Transfer Act (15 U.S.C. 1693i) is amend-
ed— 

(A) by redesignating subsection (c) as sub-
section (d); and 

(B) by inserting after subsection (b) the fol-
lowing new subsection: 

‘‘(c) VALIDATION REQUIREMENT.—No person 
may issue a card described in subsection (a), the 
use of which to initiate an electronic fund 
transfer does not require the use of a code or 
other unique identifier other than a signature 
(such as a fingerprint or retina scan), unless— 

‘‘(1) the requirements of paragraphs (1) 
through (4) of subsection (b) are met; and 

‘‘(2) the issuer has provided to the consumer a 
clear and conspicuous disclosure that use of the 
card may not require the use of such code or 
other unique identifier.’’. 

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—Section 911(d) of the Electronic Fund 
Transfer Act (15 U.S.C. 1993i(d)) (as redesig-
nated by subsection (a)(1) of this section) is 
amended by striking ‘‘For the purpose of sub-
section (b)’’ and inserting ‘‘For purposes of sub-
sections (b) and (c)’’. 
SEC. 209. ENHANCED DISCLOSURES UNDER AN 

OPEN END CREDIT PLAN. 
(a) AMENDMENTS TO THE TRUTH IN LENDING 

ACT.— 
(1) ENHANCED DISCLOSURE OF REPAYMENT 

TERMS.— 
(A) IN GENERAL.—Section 127(b) of the Truth 

in Lending Act (15 U.S.C. 1637(b)) is amended by 
adding at the end the following: 

‘‘(11)(A) In a clear and conspicuous manner, 
repayment information that would apply to the 
outstanding balance of the consumer under the 
credit plan, including— 

‘‘(i) the required minimum monthly payment 
on that balance, represented as both a dollar 
figure and a percentage of that balance; 

‘‘(ii) the number of months (rounded to the 
nearest month) that it would take to pay the en-
tire amount of that current balance if the con-
sumer pays only the required minimum monthly 
payments and if no further advances are made; 

‘‘(iii) the total cost to the consumer, including 
interest and principal payments, of paying that 
balance in full if the consumer pays only the re-
quired minimum monthly payments and if no 
further advances are made; and 

‘‘(iv) the following statement: ‘If your current 
rate is a temporary introductory rate, your total 
costs may be higher.’. 

‘‘(B) In making the disclosures under sub-
paragraph (A) the creditor shall apply the an-
nual interest rate that applies to that balance 
with respect to the current billing cycle for that 
consumer in effect on the date on which the dis-
closure is made.’’. 

(B) PUBLICATION OF MODEL FORMS.—Not later 
than 180 days after the date of enactment of this 
Act, the Board of Governors of the Federal Re-
serve System shall publish model disclosure 
forms in accordance with section 195 of the 
Truth in Lending Act for the purpose of compli-

ance with section 127(b)(11) of the Truth in 
Lending Act, as added by this paragraph. 

(C) CIVIL LIABILITY.—Section 130(a) of the 
Truth in Lending Act (15 U.S.C. 1640(a)) is 
amended, in the undesignated paragraph fol-
lowing paragraph (4), by striking the second 
sentence and inserting the following: ‘‘In con-
nection with the disclosures referred to in sub-
sections (a) and (b) of section 1637 of this title, 
a creditor shall have a liability determined 
under paragraph (2) only for failing to comply 
with the requirements of section 1635, 1637(a), or 
of paragraph (4), (5), (6), (7), (8), (9), (10), or 
(11) of section 1637(b) or for failing to comply 
with disclosure requirements under State law for 
any term or item that the Board has determined 
to be substantially the same in meaning under 
section 1610(a)(2) as any of the terms or items 
referred to in section 1637(a), paragraph (4), (5), 
(6), (7), (8), (9), (10), or (11) of section 1637(b) of 
this title.’’. 

(2) DISCLOSURES IN CONNECTION WITH SOLICI-
TATIONS.— 

(A) IN GENERAL.—Section 127(c)(1)(B) of the 
Truth in Lending Act (15 U.S.C. 1637(c)(1)(B)) is 
amended by adding the following: 

‘‘(iv) CREDIT WORKSHEET.—An easily under-
standable credit worksheet designed to aid con-
sumers in determining their ability to assume 
more debt, including consideration of the per-
sonal expenses of the consumer and a simple 
formula for the consumer to determine whether 
the assumption of additional debt is advisable. 

‘‘(v) BASIS OF PREAPPROVAL.—In any case in 
which the application or solicitation states that 
the consumer has been preapproved for an ac-
count under an open end consumer credit plan, 
the following statement must appear in a clear 
and conspicuous manner: ‘Your preapproval for 
this credit card does not mean that we have re-
viewed your individual financial circumstances. 
You should review your own budget before ac-
cepting this offer of credit.’. 

‘‘(vi) AVAILABILITY OF CREDIT REPORT.—That 
the consumer is entitled to a copy of his or her 
credit report in accordance with the Fair Credit 
Reporting Act.’’. 

(B) PUBLICATION OF MODEL FORMS.—Not later 
than 180 days after the date of enactment of this 
Act, the Board of Governors of the Federal Re-
serve System shall publish model disclosure 
forms in accordance with section 195 of the 
Truth in Lending Act for the purpose of compli-
ance with section 127(c)(1)(B) of the Truth in 
Lending Act, as amended by this paragraph. 

(b) EFFECTIVE DATE.—The provisions of this 
section shall become effective on January 1, 
2001. 
SEC. 210. VIOLATIONS OF THE AUTOMATIC STAY. 

(a) Section 362(a) is amended by adding after 
paragraph (8) the following: 

‘‘(9) any communication threatening a debtor, 
at any time after the commencement and before 
the granting of a discharge in a case under this 
title, an intention to file a motion to determine 
the dischargeability of a debt, or to file a motion 
under section 707(b) of title 11, United States 
Code, to dismiss or convert a case, or to repos-
sess collateral from the debtor to which the stay 
applies.’’. 
SEC. 211. DISCOURAGING ABUSIVE REAFFIRMA-

TION PRACTICES. 
Section 524 of title 11, United States Code, is 

amended— 
(1) in subsection (c)(2)(B) by adding at the 

end the following: 
‘‘(C) such agreement contains a clear and con-

spicuous statement which advises the debtor 
what portion of the debt to be reaffirmed is at-
tributable to principal, interest, late fees, credi-
tor’s attorneys fees, expenses or other costs re-
lating to the collection of the debt.’’. 

(2)(A) in subsection (c)(6)(B), by inserting 
after ‘‘real property’’ the following: ‘‘or is a 
debt described in subsection (c)(7)’’; and 

(B) by adding at the end of subsection (c) the 
following: 

‘‘(7) in a case concerning an individual, if the 
consideration for such agreement is based in 
whole or in part on an unsecured consumer 
debt, or is based in whole or in part upon a debt 
for an item of personalty the value of which at 
point of purchase was $250 or less, and in which 
the creditor asserts a purchase money security 
interest, the court, approves such agreement 
as— 

‘‘(A) in the best interest of the debtor in light 
of the debtor’s income and expenses; 

‘‘(B) not imposing an undue hardship on the 
debtor’s future ability of the debtor to pay for 
the needs of children and other dependents (in-
cluding court ordered support); 

‘‘(C) not requiring the debtor to pay the credi-
tor’s attorney’s fees, expenses or other costs re-
lating to the collection of the debt; 

‘‘(D) not entered into to protect property that 
is necessary for the care and maintenance of 
children or other dependents that would have 
nominal value on repossession; 

‘‘(E) not entered into after coercive threats or 
actions by the creditor in the creditor’s course of 
dealings with the debtor. 

‘‘(F) not unfair because excessive in amount 
based upon the value of the collateral.’’. 

(3) in subsection (d)(2) by striking ‘‘sub-
sections (c)(6)’’ and inserting ‘‘subsections (c)(6) 
and (c)(7)’’, and after ‘‘of this section,’’ by 
striking ‘‘if the consideration for such agree-
ment is based in whole or in part on a consumer 
debt that is not secured by real property of the 
debtor’’ and adding at the end: ‘‘as applicable’’. 
SEC. 212. SENSE OF THE SENATE REGARDING THE 

HOMESTEAD EXEMPTION. 
(a) FINDINGS.—The Senate finds that— 
(1) one of the most flagrant abuses of the 

bankruptcy system involves misuse of the home-
stead exemption, which allows a debtor to ex-
empt his or her home, up to a certain value, as 
established by State law, from being sold off to 
satisfy debts; 

(2) while the vast majority of States respon-
sibly cap the exemption at not more than 
$40,000, 5 States exempt homes regardless of 
their value; 

(3) in the few States with unlimited homestead 
exemptions, debtors can shield their assets in 
luxury homes while legitimate creditors get little 
or nothing; 

(4) beneficiaries of the homestead exemption 
include convicted insider traders and savings 
and loan criminals, while shortchanged credi-
tors include children, spouses, governments, and 
banks; and 

(5) the homestead exemption should be capped 
at $100,000 to prevent such high-profile abuses. 

(b) SENSE OF THE SENATE.—It is the sense of 
the Senate that— 

(1) meaningful bankruptcy reform cannot be 
achieved without capping the homestead exemp-
tion; and 

(2) bankruptcy reform legislation should in-
clude a cap of $100,000 on the homestead exemp-
tion to the bankruptcy laws. 
SEC. 213. ENCOURAGING CREDITWORTHINESS. 

(a) SENSE OF THE CONGRESS.—It is the sense of 
the Congress that— 

(1) certain lenders may sometimes offer credit 
to consumers indiscriminately, without taking 
steps to ensure that consumers are capable of re-
paying the resulting debt, and in a manner 
which may encourage certain consumers to ac-
cumulate additional debt; and 

(2) resulting consumer debt may increasingly 
be a major contributing factor to consumer in-
solvency. 

(b) STUDY REQUIRED.—The Board of Gov-
ernors of the Federal Reserve System (hereafter 
in this section referred to as the ‘‘Board’’) shall 
conduct a study of— 

(1) consumer credit industry practices of solic-
iting and extending credit— 

(A) indiscriminately; 
(B) without taking steps to ensure that con-

sumers are capable of repaying the resulting 
debt; and 
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(C) in a manner that encourages consumers to 

accumulate additional debt; and 
(2) the effects of such practices on consumer 

debt and insolvency. 
(c) REPORT AND REGULATIONS.—Not later than 

24 months after the date of enactment of this 
Act, the Board— 

(1) shall make public a report on its findings 
with respect to the credit industry’s indiscrimi-
nate solicitation and extension of credit; 

(2) may issue regulations that would require 
additional disclosures to consumers; and 

(3) may take any other actions, consistent 
with its existing statutory authority, that the 
Board finds necessary to ensure responsible in-
dustrywide practices and to prevent resulting 
consumer debt and insolvency. 
SEC. 214. TREASURY DEPARTMENT STUDY RE-

GARDING SECURITY INTERESTS 
UNDER AN OPEN END CREDIT PLAN. 

(a) STUDY.—Within 180 days of the enactment 
of this Act, the Federal Reserve Board in con-
sultation with the Treasury Department, the 
general credit industry, and consumer groups, 
shall prepare a study regarding the adequacy of 
information received by consumers regarding the 
creation of security interests under open end 
credit plans. 

(b) FINDINGS.—This study shall include the 
Board’s findings regarding— 

(1) whether consumers understand at the time 
of purchase of property under an open end cred-
it plan that such property may serve as collat-
eral under that credit plan; 

(2) whether consumers understand at the time 
of purchase the legal consequences of disposing 
of property that is purchased under an open 
end credit plan and is subject to a security in-
terest under that plan; and 

(3) whether creditors holding security interests 
in property purchased under an open end credit 
plan use such security interests to coerce re-
affirmations of existing debts under section 524 
of the United States Bankruptcy Code. 
In formulating these findings, the Board shall 
consider, among other factors it deems relevant, 
prevailing industry practices in this area. 

(c) DISCLOSURE RECOMMENDATIONS.—This 
study shall also include the Board’s rec-
ommendations regarding the utility and practi-
cality of additional disclosures by credit card 
issuers at the time of purchase regarding secu-
rity interests under open end credit plans, in-
cluding, but not limited to— 

(1) disclosures of the specific property in 
which the creditor will receive a security inter-
est; 

(2) disclosures of the consequences of non-
payment of the card balance, including how the 
security interest may be enforced; and 

(3) disclosures of the process by which pay-
ments made on the card will be credited with re-
spect to the lien created by the security contract 
and other debts on the card. 

(d) SUBMISSION OF REPORT.—The Board shall 
submit this report to the Senate Committee on 
the Judiciary, the Senate Committee on Bank-
ing, Housing, and Urban Affairs, the House 
Committee on the Judiciary, and the House 
Committee on Banking and Financial Services 
within the time allotted by this section. 
TITLE III—IMPROVED PROCEDURES FOR 

EFFICIENT ADMINISTRATION OF THE 
BANKRUPTCY SYSTEM 

SEC. 301. NOTICE OF ALTERNATIVES. 
(a) IN GENERAL.—Section 342 of title 11, 

United States Code, is amended by striking sub-
section (b) and inserting the following: 

‘‘(b) Before the commencement of a case under 
this title by an individual whose debts are pri-
marily consumer debts, that individual shall be 
given or obtain (as required in section 521(a)(1), 
as part of the certification process under sub-
chapter 1 of chapter 5) a written notice pre-
scribed by the United States trustee for the dis-
trict in which the petition is filed pursuant to 
section 586 of title 28. The notice shall contain 
the following: 

‘‘(1) A brief description of chapters 7, 11, 12, 
and 13 and the general purpose, benefits, and 
costs of proceeding under each of those chap-
ters. 

‘‘(2) A brief description of services that may be 
available to that individual from a credit coun-
seling service that is approved by the United 
States trustee or the bankruptcy administrator 
for that district.’’. 

(b) DEBTOR’S DUTIES.—Section 521 of title 11, 
United States Code, is amended— 

(1) by inserting ‘‘(a)’’ before ‘‘The debtor 
shall—’’; 

(2) by striking paragraph (1) and inserting the 
following: 

‘‘(1) file— 
‘‘(A) a list of creditors; and 
‘‘(B) unless the court orders otherwise— 
‘‘(i) a schedule of assets and liabilities; 
‘‘(ii) a schedule of current income and current 

expenditures; 
‘‘(iii) a statement of the debtor’s financial af-

fairs and, if applicable, a certificate— 
‘‘(I) of an attorney whose name is on the peti-

tion as the attorney for the debtor or any bank-
ruptcy petition preparer signing the petition 
pursuant to section 110(b)(1) indicating that 
such attorney or bankruptcy petition preparer 
delivered to the debtor any notice required by 
section 342(b); or 

‘‘(II) if no attorney for the debtor is indicated 
and no bankruptcy petition preparer signed the 
petition, of the debtor that such notice was ob-
tained and read by the debtor; 

‘‘(iv) copies of any Federal tax returns, in-
cluding any schedules or attachments, filed by 
the debtor for the 3-year period preceding the 
order for relief; 

‘‘(v) copies of all payment advices or other 
evidence of payment, if any, received by the 
debtor from any employer of the debtor in the 
period 60 days prior to the filing of the petition; 

‘‘(vi) a statement of the amount of projected 
monthly net income, itemized to show how cal-
culated; and 

‘‘(vii) a statement disclosing any reasonably 
anticipated increase in income or expenditures 
over the 12-month period following the date of 
filing;’’; and 

(3) by adding at the end the following: 
‘‘(b)(1) At any time, a creditor, in the case of 

an individual under chapter 7 or 13, may file 
with the court notice that the creditor requests 
the petition, schedules, and a statement of af-
fairs filed by the debtor in the case and the 
court shall make those documents available to 
the creditor who requests those documents. 

‘‘(2) At any time, a creditor, in a case under 
chapter 13, may file with the court notice that 
the creditor requests the plan filed by the debtor 
in the case and the court shall make that plan 
available to the creditor who requests that plan. 

‘‘(c) An individual debtor in a case under 
chapter 7 or 13 shall file with the court— 

‘‘(1) at the time filed with the taxing author-
ity, all tax returns, including any schedules or 
attachments, with respect to the period from the 
commencement of the case until such time as the 
case is closed; 

‘‘(2) at the time filed with the taxing author-
ity, all tax returns, including any schedules or 
attachments, that were not filed with the taxing 
authority when the schedules under subsection 
(a)(1) were filed with respect to the period that 
is 3 years before the order for relief; 

‘‘(3) any amendments to any of the tax re-
turns, including schedules or attachments, de-
scribed in paragraph (1) or (2); and 

‘‘(4) in a case under chapter 13, a statement 
subject to the penalties of perjury by the debtor 
of the debtor’s income and expenditures in the 
preceding tax year and monthly income, that 
shows how the amounts are calculated— 

‘‘(A) beginning on the date that is the later of 
90 days after the close of the debtor’s tax year 
or 1 year after the order for relief, unless a plan 
has been confirmed; and 

‘‘(B) thereafter, on or before the date that is 
45 days before each anniversary of the con-
firmation of the plan until the case is closed. 

‘‘(d)(1) A statement referred to in subsection 
(c)(4) shall disclose— 

‘‘(A) the amount and sources of income of the 
debtor; 

‘‘(B) the identity of any persons responsible 
with the debtor for the support of any depend-
ents of the debtor; and 

‘‘(C) the identity of any persons who contrib-
uted, and the amount contributed, to the house-
hold in which the debtor resides. 

‘‘(2) The tax returns, amendments, and state-
ment of income and expenditures described in 
paragraph (1) shall be available to the United 
States trustee, any bankruptcy administrator, 
any trustee, and any party in interest for in-
spection and copying, subject to the require-
ments of subsection (e). 

‘‘(e)(1) Not later than 30 days after the date of 
enactment of the Consumer Bankruptcy Reform 
Act of 1998, the Director of the Administrative 
Office of the United States Courts shall estab-
lish procedures for safeguarding the confiden-
tiality of any tax information required to be pro-
vided under this section. 

‘‘(2) The procedures under paragraph (1) shall 
include restrictions on creditor access to tax in-
formation that is required to be provided under 
this section. 

‘‘(3) Not later than 1 year after the date of en-
actment of the Consumer Bankruptcy Reform 
Act of 1998, the Director of the Administrative 
Office of the United States Courts shall prepare, 
and submit to Congress a report that— 

‘‘(A) assesses the effectiveness of the proce-
dures under paragraph (1); and 

‘‘(B) if appropriate, includes proposed legisla-
tion— 

‘‘(i) to further protect the confidentiality of 
tax information; and 

‘‘(ii) to provide penalties for the improper use 
by any person of the tax information required to 
be provided under this section. 

‘‘(f) If requested by the United States trustee 
or a trustee serving in the case, the debtor pro-
vide a document that establishes the identity of 
the debtor, including a driver’s license, pass-
port, or other document that contains a photo-
graph of the debtor and such other personal 
identifying information relating to the debtor 
that establishes the identity of the debtor.’’. 

(c) TITLE 28.—Section 586(a) of title 28, United 
States Code, is amended— 

(1) in paragraph (5), by striking ‘‘and’’ at the 
end; 

(2) in paragraph (6), by striking the period at 
the end and inserting ‘‘; and’’; and 

(3) by adding at the end the following: 
‘‘(7) on or before January 1 of each calendar 

year, and also not later than 30 days after any 
change in the nonprofit debt counseling services 
registered with the bankruptcy court, prescribe 
and make available on request the notice de-
scribed in section 342(b)(3) of title 11 for each 
district included in the region.’’. 
SEC. 302. FAIR TREATMENT OF SECURED CREDI-

TORS UNDER CHAPTER 13. 
(a) RESTORING THE FOUNDATION FOR SECURED 

CREDIT.—Section 1325(a) of title 11, United 
States Code, is amended— 

(1) in paragraph (5), by striking the matter 
preceding subparagraph (A) and inserting the 
following: 

‘‘(5) with respect to an allowed claim provided 
for by the plan that is secured under applicable 
nonbankruptcy law by reason of a lien on prop-
erty in which the estate has an interest or is 
subject to a setoff under section 553—’’; and 

(2) by adding at the end of the subsection the 
following flush sentence: 
‘‘For purposes of paragraph (5), section 506 
shall not apply to a claim described in that 
paragraph.’’. 

(b) PAYMENT OF HOLDERS OF CLAIMS SECURED 
BY LIENS.—Section 1325(a)(5)(B)(i) of title 11, 
United States Code, is amended to read as fol-
lows: 

‘‘(B)(i) the plan provides that the holder of 
such claim retain the lien securing such claim 
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until the debt that is the subject of the claim is 
fully paid for, as provided under the plan; 
and’’. 

(c) DETERMINATION OF SECURED STATUS.—Sec-
tion 506 of title 11, United States Code, is 
amended by adding at the end the following: 

‘‘(e) Subsection (a) shall not apply to an al-
lowed claim to the extent attributable in whole 
or in part to the purchase price of personal 
property acquired by the debtor during the 90- 
day period preceding the date of filing of the pe-
tition.’’. 
SEC. 303. DISCOURAGEMENT OF BAD FAITH RE-

PEAT FILINGS. 
Section 362(c) of title 11, United States Code, 

is amended— 
(1) by inserting ‘‘(1)’’ before ‘‘Except as’’; 
(2) by striking ‘‘(1) the stay’’ and inserting 

‘‘(A) the stay’’; 
(3) by striking ‘‘(2) the stay’’ and inserting 

‘‘(B) the stay’’; 
(4) by striking ‘‘(A) the time’’ and inserting 

‘‘(i) the time’’; 
(5) by striking ‘‘(B) the time’’ and inserting 

‘‘(ii) the time’’; and 
(6) by adding at the end the following: 
‘‘(2) Except as provided in subsections (d) 

through (f), the stay under subsection (a) with 
respect to any action taken with respect to a 
debt or property securing such debt or with re-
spect to any lease shall terminate with respect 
to the debtor on the 30th day after the filing of 
the later case if— 

‘‘(A) a single or joint case is filed by or 
against an individual debtor under chapter 7, 
11, or 13; and 

‘‘(B) a single or joint case of that debtor 
(other than a case refiled under a chapter other 
than chapter 7 after dismissal under section 
707(b)) was pending during the preceding year 
but was dismissed. 

‘‘(3) If a party in interest so requests, the 
court may extend the stay in a particular case 
with respect to 1 or more creditors (subject to 
such conditions or limitations as the court may 
impose) after providing notice and a hearing 
completed before the expiration of the 30-day pe-
riod described in paragraph (2) only if the party 
in interest demonstrates that the filing of the 
later case is in good faith with respect to the 
creditors to be stayed. 

‘‘(4) A case shall be presumed to have not been 
filed in good faith (except that such presump-
tion may be rebutted by clear and convincing 
evidence to the contrary)— 

‘‘(A) with respect to the creditors involved, 
if— 

‘‘(i) more than 1 previous case under any of 
chapters 7, 11, or 13 in which the individual was 
a debtor was pending during the 1-year period 
described in paragraph (1); 

‘‘(ii) a previous case under any of chapters 7, 
11, or 13 in which the individual was a debtor 
was dismissed within the period specified in 
paragraph (2) after— 

‘‘(I) the debtor, after having received from the 
court a request to do so, failed to file or amend 
the petition or other documents as required by 
this title; or 

‘‘(II) the debtor, without substantial excuse, 
failed to perform the terms of a plan that was 
confirmed by the court; or 

‘‘(iii)(I) during the period commencing with 
the dismissal of the next most previous case 
under chapter 7, 11, or 13 there has not been a 
substantial change in the financial or personal 
affairs of the debtor; 

‘‘(II) if the case is a chapter 7 case, there is no 
other reason to conclude that the later case will 
be concluded with a discharge; or 

‘‘(III) if the case is a chapter 11 or 13 case, 
there is not a confirmed plan that will be fully 
performed; and 

‘‘(B) with respect to any creditor that com-
menced an action under subsection (d) in a pre-
vious case in which the individual was a debtor, 
if, as of the date of dismissal of that case, that 
action was still pending or had been resolved by 

terminating, conditioning, or limiting the stay 
with respect to actions of that creditor. 

‘‘(5)(A) If a request is made for relief from the 
stay under subsection (a) with respect to real or 
personal property of any kind, and the request 
is granted in whole or in part, the court may, in 
addition to making any other order under this 
subsection, order that the relief so granted shall 
be in rem either— 

‘‘(i) for a definite period of not less than 1 
year; or 

‘‘(ii) indefinitely. 
‘‘(B)(i) After an order is issued under sub-

paragraph (A), the stay under subsection (a) 
shall not apply to any property subject to such 
an in rem order in any case of the debtor. 

‘‘(ii) If an in rem order issued under subpara-
graph (A) so provides, the stay shall, in addi-
tion to being inapplicable to the debtor involved, 
not apply with respect to an entity under this 
title if— 

‘‘(I) the entity had reason to know of the 
order at the time that the entity obtained an in-
terest in the property affected; or 

‘‘(II) the entity was notified of the commence-
ment of the proceeding for relief from the stay, 
and at the time of the notification, no case in 
which the entity was a debtor was pending. 

‘‘(6) For purposes of this section, a case is 
pending during the period beginning with the 
issuance of the order for relief and ending at 
such time as the case involved is closed.’’. 
SEC. 304. TIMELY FILING AND CONFIRMATION OF 

PLANS UNDER CHAPTER 13. 
(a) FILING OF PLAN.—Section 1321 of title 11, 

United States Code, is amended to read as fol-
lows: 

‘‘§ 1321. Filing of plan 
‘‘The debtor shall file a plan not later than 90 

days after the order for relief under this chap-
ter, except that the court may extend such pe-
riod if the need for an extension is attributable 
to circumstances for which the debtor should 
not justly be held accountable.’’. 

(b) CONFIRMATION OF HEARING.—Section 1324 
of title 11, United States Code, is amended by 
adding at the end the following: ‘‘That hearing 
shall be held not later than 45 days after the fil-
ing of the plan, unless the court, after providing 
notice and a hearing, orders otherwise.’’. 
SEC. 305. APPLICATION OF THE CODEBTOR STAY 

ONLY WHEN THE STAY PROTECTS 
THE DEBTOR. 

Section 1301(b) of title 11, United States Code, 
is amended— 

(1) by inserting ‘‘(1)’’ after ‘‘(b)’’; and 
(2) by adding at the end the following: 
‘‘(2)(A) Notwithstanding subsection (c) and 

except as provided in subparagraph (B), in any 
case in which the debtor did not receive the con-
sideration for the claim held by a creditor, the 
stay provided by subsection (a) shall apply to 
that creditor for a period not to exceed 30 days 
beginning on the date of the order for relief, to 
the extent the creditor proceeds against— 

‘‘(i) the individual that received that consider-
ation; or 

‘‘(ii) property not in the possession of the 
debtor that secures that claim. 

‘‘(B) Notwithstanding subparagraph (A), the 
stay provided by subsection (a) shall apply in 
any case in which the debtor is primarily obli-
gated to pay the creditor in whole or in part 
with respect to a claim described in subpara-
graph (A) under a legally binding separation or 
property settlement agreement or divorce or dis-
solution decree with respect to— 

‘‘(i) an individual described in subparagraph 
(A)(i); or 

‘‘(ii) property described in subparagraph 
(A)(ii). 

‘‘(3) Notwithstanding subsection (c), the stay 
provided by subsection (a) shall terminate as of 
the date of confirmation of the plan, in any case 
in which the plan of the debtor provides that 
the debtor’s interest in personal property subject 
to a lease with respect to which the debtor is the 

lessee will be surrendered or abandoned or no 
payments will be made under the plan on ac-
count of the debtor’s obligations under the 
lease.’’. 
SEC. 306. IMPROVED BANKRUPTCY STATISTICS. 

(a) AMENDMENT.—Chapter 6 of part I of title 
28, United States Code, is amended by adding at 
the end the following: 
‘‘§ 159. Bankruptcy statistics 

‘‘(a) The clerk of each district shall compile 
statistics regarding individual debtors with pri-
marily consumer debts seeking relief under 
chapters 7, 11, and 13 of title 11. Those statistics 
shall be in a form prescribed by the Director of 
the Administrative Office of the United States 
Courts (referred to in this section as the ‘Of-
fice’). 

‘‘(b) The Director shall— 
‘‘(1) compile the statistics referred to in sub-

section (a); 
‘‘(2) make the statistics available to the pub-

lic; and 
‘‘(3) not later than October 31, 1998, and an-

nually thereafter, prepare, and submit to Con-
gress a report concerning the information col-
lected under subsection (a) that contains an 
analysis of the information. 

‘‘(c) The compilation required under sub-
section (b) shall— 

‘‘(1) be itemized, by chapter, with respect to 
title 11; 

‘‘(2) be presented in the aggregate and for 
each district; and 

‘‘(3) include information concerning— 
‘‘(A) the total assets and total liabilities of the 

debtors described in subsection (a), and in each 
category of assets and liabilities, as reported in 
the schedules prescribed pursuant to section 
2075 of this title and filed by those debtors; 

‘‘(B) the current total monthly income, pro-
jected monthly net income, and average income 
and average expenses of those debtors as re-
ported on the schedules and statements that 
each such debtor files under sections 111, 521, 
and 1322 of title 11; 

‘‘(C) the aggregate amount of debt discharged 
in the reporting period, determined as the dif-
ference between the total amount of debt and 
obligations of a debtor reported on the schedules 
and the amount of such debt reported in cat-
egories which are predominantly nondischarge-
able; 

‘‘(D) the average period of time between the 
filing of the petition and the closing of the case; 

‘‘(E) for the reporting period— 
‘‘(i) the number of cases in which a reaffirma-

tion was filed; and 
‘‘(ii)(I) the total number of reaffirmations 

filed; 
‘‘(II) of those cases in which a reaffirmation 

was filed, the number in which the debtor was 
not represented by an attorney; and 

‘‘(III) of those cases, the number of cases in 
which the reaffirmation was approved by the 
court; 

‘‘(F) with respect to cases filed under chapter 
13 of title 11, for the reporting period— 

‘‘(i)(I) the number of cases in which a final 
order was entered determining the value of 
property securing a claim in an amount less 
than the amount of the claim; and 

‘‘(II) the number of final orders determining 
the value of property securing a claim issued; 

‘‘(ii) the number of cases dismissed for failure 
to make payments under the plan; and 

‘‘(iii) the number of cases in which the debtor 
filed another case within the 6 years previous to 
the filing; and 

‘‘(G) the extent of creditor misconduct and 
any amount of punitive damages awarded by 
the court for creditor misconduct.’’. 

(b) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 6 of title 28, 
United States Code, is amended by adding at the 
end the following: 
‘‘159. Bankruptcy statistics.’’. 

(c) EFFECTIVE DATE.—The amendments made 
by this section shall take effect 18 months after 
the date of enactment of this Act. 
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CONGRESSIONAL RECORD — SENATE S10773 September 23, 1998 
SEC. 307. AUDIT PROCEDURES. 

(a) AMENDMENTS.—Section 586 of title 28, 
United States Code, is amended— 

(1) in subsection (a), as amended by section 
301 of this Act, by striking paragraph (6) and 
inserting the following: 

‘‘(6) make such reports as the Attorney Gen-
eral directs, including the results of audits per-
formed under subsection (f); and’’; and 

(2) by adding at the end the following: 
‘‘(f)(1)(A) The Attorney General shall estab-

lish procedures to determine the accuracy and 
completeness of petitions, schedules, and other 
information which the debtor is required to pro-
vide under sections 521 and 1322 of title 11, and, 
if applicable, section 111 of title 11, in individual 
cases filed under chapter 7 or 13 of such title. 

‘‘(B) Those procedures shall— 
‘‘(i) establish a method of selecting appro-

priate qualified persons to contract to perform 
those audits; 

‘‘(ii) establish a method of randomly selecting 
cases to be audited, except that not less than 1 
out of every 500 cases in each Federal judicial 
district shall be selected for audit; 

‘‘(iii) require audits for schedules of income 
and expenses which reflect greater than average 
variances from the statistical norm of the dis-
trict in which the schedules were filed; and 

‘‘(iv) establish procedures for providing, not 
less frequently than annually, public informa-
tion concerning the aggregate results of such 
audits including the percentage of cases, by dis-
trict, in which a material misstatement of in-
come or expenditures is reported. 

‘‘(2) The United States trustee for each district 
is authorized to contract with auditors to per-
form audits in cases designated by the United 
States trustee according to the procedures estab-
lished under paragraph (1). 

‘‘(3)(A) The report of each audit conducted 
under this subsection shall be filed with the 
court and transmitted to the United States trust-
ee. Each report shall clearly and conspicuously 
specify any material misstatement of income or 
expenditures or of assets identified by the per-
son performing the audit. In any case where a 
material misstatement of income or expenditures 
or of assets has been reported, the clerk of the 
bankruptcy court shall give notice of the 
misstatement to the creditors in the case. 

‘‘(B) If a material misstatement of income or 
expenditures or of assets is reported the United 
States trustee shall— 

‘‘(i) report the material misstatement, if ap-
propriate, to the United States Attorney pursu-
ant to section 3057 of title 18, United States 
Code; and 

‘‘(ii) if advisable, take appropriate action, in-
cluding but not limited to commencing an adver-
sary proceeding to revoke the debtor’s discharge 
pursuant to section 727(d) of title 11, United 
States Code.’’. 

(b) AMENDMENTS TO SECTION 521 OF TITLE 11, 
U.S.C.—Section 521 of title 11, United States 
Code, is amended in paragraphs (3) and (4) by 
adding ‘‘or an auditor appointed pursuant to 
section 586 of title 28, United States Code’’ after 
‘‘serving in the case’’. 

(c) AMENDMENTS TO SECTION 727 OF TITLE 11, 
U.S.C.—Section 727(d) of title 11, United States 
Code, is amended— 

(1) by deleting ‘‘or’’ at the end of paragraph 
(2); 

(2) by substituting ‘‘; or’’ for the period at the 
end of paragraph (3); and 

(3) adding the following at the end of para-
graph (3)— 

‘‘(4) the debtor has failed to explain satisfac-
torily— 

‘‘(A) a material misstatement in an audit per-
formed pursuant to section 586(f) of title 28, 
United States Code; or 

‘‘(B) a failure to make available for inspection 
all necessary accounts, papers, documents, fi-
nancial records, files and all other papers, 
things, or property belonging to the debtor that 
are requested for an audit conducted pursuant 
to section 586(f) of title 28, United States Code.’’. 

(d) EFFECTIVE DATE.—The amendments made 
by this section shall take effect 18 months after 
the date of enactment of this Act. 
SEC. 308. CREDITOR REPRESENTATION AT FIRST 

MEETING OF CREDITORS. 
Section 341(c) of title 11, United States Code, 

is amended by inserting after the first sentence 
the following: ‘‘Notwithstanding any local court 
rule, provision of a State constitution, any other 
Federal or State law that is not a bankruptcy 
law, or other requirement that representation at 
the meeting of creditors under subsection (a) be 
by an attorney, a creditor holding a consumer 
debt or any representative of the creditor (which 
may include an entity or an employee of an en-
tity and may be a representative for more than 
one creditor) shall be permitted to appear at and 
participate in the meeting of creditors in a case 
under chapter 7 or 13, either alone or in con-
junction with an attorney for the creditor. 
Nothing in this subsection shall be construed to 
require any creditor to be represented by an at-
torney at any meeting of creditors.’’. 
SEC. 309. FAIR NOTICE FOR CREDITORS IN CHAP-

TER 7 AND 13 CASES. 
Section 342 of title 11, United States Code, is 

amended— 
(1) in subsection (c), by striking ‘‘, but the 

failure of such notice to contain such informa-
tion shall not invalidate the legal effect of such 
notice’’; and 

(2) by adding at the end the following: 
‘‘(d)(1) If the credit agreement between the 

debtor and the creditor or the last communica-
tion before the filing of the petition in a vol-
untary case from the creditor to a debtor who is 
an individual states an account number of the 
debtor that is the current account number of the 
debtor with respect to any debt held by the cred-
itor against the debtor, the debtor shall include 
that account number in any notice to the cred-
itor required to be given under this title. 

‘‘(2) If the creditor has specified to the debtor, 
in the last communication before the filing of 
the petition, an address at which the creditor 
wishes to receive correspondence regarding the 
debtor’s account, any notice to the creditor re-
quired to be given by the debtor under this title 
shall be given at such address. 

‘‘(3) For purposes of this section, the term ‘no-
tice’ shall include— 

‘‘(A) any correspondence from the debtor to 
the creditor after the commencement of the case; 

‘‘(B) any statement of the debtor’s intention 
under section 521(a)(2); 

‘‘(C) notice of the commencement of any pro-
ceeding in the case to which the creditor is a 
party; and 

‘‘(D) any notice of a hearing under section 
1324. 

‘‘(e)(1) At any time, a creditor, in a case of an 
individual under chapter 7 or 13, may file with 
the court and serve on the debtor a notice of the 
address to be used to notify the creditor in that 
case. 

‘‘(2) If the court or the debtor is required to 
give the creditor notice, not later than 5 days 
after receipt of the notice under paragraph (1), 
that notice shall be given at that address. 

‘‘(f) An entity may file with the court a notice 
stating its address for notice in cases under 
chapter 7 or 13. After the date that is 30 days 
following the filing of that notice, any notice in 
any case filed under chapter 7 or 13 given by the 
court shall be to that address unless specific no-
tice is given under subsection (e) with respect to 
a particular case. 

‘‘(g)(1) Notice given to a creditor other than as 
provided in this section shall not be effective no-
tice until that notice has been brought to the at-
tention of the creditor. 

‘‘(2) If the creditor has designated a person or 
department to be responsible for receiving no-
tices concerning bankruptcy cases and has es-
tablished reasonable procedures so that bank-
ruptcy notices received by the creditor will be 
delivered to that department or person, notice 

shall not be brought to the attention of the cred-
itor until that notice is received by that person 
or department.’’. 
SEC. 310. STOPPING ABUSIVE CONVERSIONS 

FROM CHAPTER 13. 
Section 348(f)(1) of title 11, United States 

Code, is amended— 
(1) in subparagraph (A), by striking ‘‘and’’ at 

the end; 
(2) in subparagraph (B)— 
(A) by striking ‘‘in the converted case, with 

allowed secured claims’’ and inserting ‘‘only in 
a case converted to chapter 11 or 12 but not in 
a case converted to chapter 7, with allowed se-
cured claims in cases under chapters 11 and 12’’; 
and 

(B) by striking the period and inserting ‘‘; 
and’’; and 

(3) by adding at the end the following: 
‘‘(C) with respect to cases converted from 

chapter 13, the claim of any creditor holding se-
curity as of the date of the petition shall con-
tinue to be secured by that security unless the 
full amount of that claim determined under ap-
plicable nonbankruptcy law has been paid in 
full as of the date of conversion, notwith-
standing any valuation or determination of the 
amount of an allowed secured claim made for 
the purposes of the chapter 13 proceeding.’’. 
SEC. 311. PROMPT RELIEF FROM STAY IN INDI-

VIDUAL CASES. 
Section 362(e) of title 11, United States Code, 

is amended— 
(1) by inserting ‘‘(1)’’ after ‘‘(e)’’; and 
(2) by adding at the end the following: 
‘‘(2) Notwithstanding paragraph (1), in the 

case of an individual filing under chapter 7, 11, 
or 13, the stay under subsection (a) shall termi-
nate on the date that is 60 days after a request 
is made by a party in interest under subsection 
(d), unless— 

‘‘(A) a final decision is rendered by the court 
during the 60-day period beginning on the date 
of the request; or 

‘‘(B) that 60-day period is extended— 
‘‘(i) by agreement of all parties in interest; or 
‘‘(ii) by the court for such specific period of 

time as the court finds is required for good 
cause.’’. 
SEC. 312. DISMISSAL FOR FAILURE TO TIMELY 

FILE SCHEDULES OR PROVIDE RE-
QUIRED INFORMATION. 

Section 707 of title 11, United States Code, as 
amended by section 102 of this Act, is amended 
by adding at the end the following: 

‘‘(c)(1) Notwithstanding subsection (a), and 
subject to paragraph (2), if an individual debtor 
in a voluntary case under chapter 7 or 13 fails 
to file all of the information required under sec-
tion 521(a)(1) within 45 days after the filing of 
the petition commencing the case, the case shall 
be automatically dismissed effective on the 46th 
day after the filing of the petition. 

‘‘(2) With respect to a case described in para-
graph (1), any party in interest may request the 
court to enter an order dismissing the case. The 
court shall, if so requested, enter an order of 
dismissal not later than 5 days after that re-
quest. 

‘‘(3) Upon request of the debtor made within 
45 days after the filing of the petition com-
mencing a case described in paragraph (1), the 
court may allow the debtor an additional period 
of not to exceed 50 days to file the information 
required under section 521(a)(1) if the court 
finds justification for extending the period for 
the filing.’’. 
SEC. 313. ADEQUATE TIME FOR PREPARATION 

FOR A HEARING ON CONFIRMATION 
OF THE PLAN. 

Section 1324 of title 11, United States Code, as 
amended by section 304 of this Act, is amended— 

(1) by striking ‘‘After’’ and inserting the fol-
lowing: 

‘‘(a) Except as provided in subsection (b) and 
after’’; and 

(2) by adding at the end the following: 
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‘‘(b) If not later than 5 days after receiving 

notice of a hearing on confirmation of the plan, 
a creditor objects to the confirmation of the 
plan, the hearing on confirmation of the plan 
may be held no earlier than 20 days after the 
first meeting of creditors under section 341(a).’’. 
SEC. 314. DISCHARGE UNDER CHAPTER 13. 

Section 1328(a) of title 11, United States Code, 
is amended by striking paragraphs (1) through 
(3) and inserting the following: 

‘‘(1) provided for under section 1322(b)(5); 
‘‘(2) of the kind specified in paragraph (2), 

(4), (5), (8), or (9) of section 523(a); 
‘‘(3) for restitution, or a criminal fine, in-

cluded in a sentence on the debtor’s conviction 
of a crime; or 

‘‘(4) for restitution, or damages, awarded in a 
civil action against the debtor as a result of 
willful or malicious injury by the debtor that 
caused personal injury to an individual or the 
death of an individual.’’. 
SEC. 315. NONDISCHARGEABLE DEBTS. 

Section 523(a) of title 11, United States Code, 
is amended by inserting after paragraph (14) the 
following: 

‘‘(14A) incurred to pay a debt that is non-
dischargeable by reason of section 727, 1141, 1228 
(a) or (b), or 1328(b), or any other provision of 
this subsection, where the debtor incurred the 
debt to pay such a nondischargeable debt with 
the intent to discharge in bankruptcy the 
newly-created debt.’’. 
SEC. 316. CREDIT EXTENSIONS ON THE EVE OF 

BANKRUPTCY PRESUMED NON-
DISCHARGEABLE. 

Section 523(a)(2) of title 11, United States 
Code, as amended by section 202 of this Act, is 
amended— 

(1) in subparagraph (A), by striking the semi-
colon at the end and inserting the following: 
‘‘(and, for purposes of this subparagraph, con-
sumer debts owed in an aggregate amount great-
er than or equal to $400 incurred for goods or 
services not reasonably necessary for the main-
tenance or support of the debtor or a dependent 
child of the debtor to a single creditor that are 
incurred during the 90-day period preceding the 
date of the order for relief shall be presumed to 
be nondischargeable under this subparagraph); 
or’’; 

(2) in subparagraph (B), by striking ‘‘or’’ at 
the end; and 

(3) by striking subparagraph (C). 
SEC. 317. DEFINITION OF HOUSEHOLD GOODS 

AND ANTIQUES. 
Not later than 180 days after the date of en-

actment of this Act, the Federal Trade Commis-
sion shall promulgate regulations defining 
‘‘household goods’’ under section 522(c)(3) in a 
manner suitable and appropriate for cases 
under title 11 of the United States Code. If new 
regulations are not effective within 180 days of 
enactment of this Act, then ‘‘household goods’’ 
under section 522(c)(3) shall have the meaning 
given that term in section 444.1(i) of title 16, of 
the Code of Federal Regulations, except that the 
term shall also include any tangible personal 
property reasonably necessary for the mainte-
nance or support of a dependent child. 
SEC. 318. RELIEF FROM STAY WHEN THE DEBTOR 

DOES NOT COMPLETE INTENDED 
SURRENDER OF CONSUMER DEBT 
COLLATERAL. 

(a) AUTOMATIC STAY.—Section 362 of title 11, 
United States Code, as amended by section 303, 
is amended— 

(1) in subsection (c)(1), in the matter pre-
ceding subparagraph (A), by striking ‘‘(e) and 
(f)’’ and inserting ‘‘(e), (f), and (h)’’; 

(2) by redesignating subsection (h) as sub-
section (i); and 

(3) by inserting after subsection (g) the fol-
lowing: 

‘‘(h) In an individual case under chapter 7, 
11, or 13 the stay provided by subsection (a) is 
terminated with respect to property of the estate 
securing in whole or in part a claim that is in 

an amount greater than $3,000, or subject to an 
unexpired lease with a remaining term of at 
least 1 year (in any case in which the debtor 
owes at least $3,000 for a 1-year period), if with-
in 30 days after the expiration of the applicable 
period under section 521(a)(2)— 

‘‘(1)(A) the debtor fails to timely file a state-
ment of intention to surrender or retain the 
property; or 

‘‘(B) if the debtor indicates in the filing that 
the debtor will retain the property, the debtor 
fails to meet an applicable requirement to— 

‘‘(i) either— 
‘‘(I) redeem the property pursuant to section 

722; or 
‘‘(II) reaffirm the debt the property secures 

pursuant to section 524(c); or 
‘‘(ii) assume the unexpired lease pursuant to 

section 365(d) if the trustee does not do so; or 
‘‘(2) the debtor fails to timely take the action 

specified in a statement of intention referred to 
in paragraph (1)(A) (as amended, if that state-
ment is amended before expiration of the period 
for taking action), unless— 

‘‘(A) the statement of intention specifies reaf-
firmation; and 

‘‘(B) the creditor refuses to reaffirm the debt 
on the original contract terms for the debt.’’. 

(b) DEBTOR’S DUTIES.—Section 521(a)(2) of 
title 11, United States Code, as redesignated by 
section 301(b) of this Act, is amended— 

(1) in the matter preceding subparagraph (A), 
by striking ‘‘consumer’’; 

(2) in subparagraph (B)— 
(A) by striking ‘‘forty-five days after the filing 

of a notice of intent under this section’’ and in-
serting ‘‘30 days after the first meeting of credi-
tors under section 341(a)’’; and 

(B) by striking ‘‘forty-five-day period’’ and 
inserting ‘‘30-day period’’; and 

(3) in subparagraph (C), by inserting ‘‘, except 
as provided in section 362(h)’’ before the semi-
colon. 
SEC. 319. ADEQUATE PROTECTION OF LESSORS 

AND PURCHASE MONEY SECURED 
CREDITORS. 

(a) IN GENERAL.—Chapter 13 of title 11, 
United States Code, is amended by adding after 
section 1307 the following: 
‘‘§ 1307A. Adequate protection in chapter 13 

cases 
‘‘(a)(1)(A) On or before the date that is 30 

days after the filing of a case under this chap-
ter, the debtor shall make cash payments in an 
amount determined under paragraph (2)(A), 
to— 

‘‘(i) any lessor of personal property; and 
‘‘(ii) any creditor holding a claim secured by 

personal property to the extent that the claim is 
attributable to the purchase of that property by 
the debtor. 

‘‘(B) The debtor or the plan shall continue 
making the adequate protection payments until 
the earlier of the date on which— 

‘‘(i) the creditor begins to receive actual pay-
ments under the plan; or 

‘‘(ii) the debtor relinquishes possession of the 
property referred to in subparagraph (A) to— 

‘‘(I) the lessor or creditor; or 
‘‘(II) any third party acting under claim of 

right, as applicable. 
‘‘(2) The payments referred to in paragraph 

(1)(A) shall be determined by the court. 
‘‘(b)(1) Subject to the limitations under para-

graph (2), the court may, after notice and hear-
ing, change the amount and timing of the dates 
of payment of payments made under subsection 
(a). 

‘‘(2)(A) The payments referred to in para-
graph (1) shall be payable not less frequently 
than monthly. 

‘‘(B) The amount of a payment referred to in 
paragraph (1) shall not be less than the reason-
able depreciation of the personal property de-
scribed in subsection (a)(1), determined on a 
month-to-month basis. 

‘‘(c) Notwithstanding section 1326(b), the pay-
ments referred to in subsection (a)(1)(A) shall be 

continued in addition to plan payments under a 
confirmed plan until actual payments to the 
creditor begin under that plan, if the confirmed 
plan provides— 

‘‘(1) for payments to a creditor or lessor de-
scribed in subsection (a)(1); and 

‘‘(2) for the deferral of payments to such cred-
itor or lessor under the plan until the payment 
of amounts described in section 1326(b). 

‘‘(d) Notwithstanding sections 362, 542, and 
543, a lessor or creditor described in subsection 
(a) may retain possession of property described 
in that subsection that was obtained in accord-
ance with applicable law before the date of fil-
ing of the petition until the first payment under 
subsection (a)(1)(A) is received by the lessor or 
creditor.’’. 

(b) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 13 of title 11, 
United States Code, is amended by inserting 
after the item relating to section 1307 the fol-
lowing: 
‘‘1307A. Adequate protection in chapter 13 

cases.’’. 
SEC. 320. LIMITATION. 

Section 522 of title 11, United States Code, as 
amended by section 207(a), is amended— 

(1) in subsection (b)(3)(A), by inserting ‘‘sub-
ject to subsection (n),’’ before ‘‘any property’’; 
and 

(2) by adding at the end the following new 
subsection: 

‘‘(n)(1) Except as provided in paragraph (2), 
as a result of electing under subsection (b)(3)(A) 
to exempt property under State or local law, a 
debtor may not exempt any amount of interest 
that exceeds in the aggregate $100,000 in value 
in— 

‘‘(A) real or personal property that the debtor 
or a dependent of the debtor uses as a residence; 

‘‘(B) a cooperative that owns property that 
the debtor or a dependent of the debtor uses as 
a residence; or 

‘‘(C) a burial plot for the debtor or a depend-
ent of the debtor. 

‘‘(2) The limitation under paragraph (1) shall 
not apply to an exemption claimed under sub-
section (b)(2)(A) by a family farmer for the prin-
cipal residence of that farmer.’’. 
SEC. 321. MISCELLANEOUS IMPROVEMENTS. 

(a) WHO MAY BE A DEBTOR.—Section 109 of 
title 11, United States Code, is amended by add-
ing at the end the following: 

‘‘(h)(1) Subject to paragraphs (2) and (3) and 
notwithstanding any other provision of this sec-
tion, an individual may not be a debtor under 
this title unless that individual has, during the 
90-day period preceding the date of filing of the 
petition of that individual, received credit coun-
seling, including, at a minimum, participation 
in an individual or group briefing that outlined 
the opportunities for available credit counseling 
and assisted that individual in performing an 
initial budget analysis, through a credit coun-
seling program (offered through an approved 
credit counseling service described in section 
111(a)) that has been approved by— 

‘‘(A) the United States trustee; or 
‘‘(B) the bankruptcy administrator for the dis-

trict in which the petition is filed.’’. 
‘‘(2)(A) Paragraph (1) shall not apply with re-

spect to a debtor who resides in a district for 
which the United States trustee or bankruptcy 
administrator of the bankruptcy court of that 
district determines that the approved credit 
counseling services for that district are not rea-
sonably able to provide adequate services to the 
additional individuals who would otherwise 
seek credit counseling from those programs by 
reason of the requirements of paragraph (1). 

‘‘(B) Each United States trustee or bank-
ruptcy administrator that makes a determina-
tion described in subparagraph (A) shall review 
that determination not later than one year after 
the date of that determination, and not less fre-
quently than every year thereafter. 

‘‘(3)(A) Subject to subparagraph (B), the re-
quirements of paragraph (1) shall not apply 
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with respect to a debtor who submits to the 
court a certification that— 

‘‘(i) describes exigent circumstances that merit 
a waiver of the requirements of paragraph (1); 

‘‘(ii) states that the debtor requested credit 
counseling services from an approved credit 
counseling service, but was unable to obtain the 
services referred to in paragraph (1) during the 
5-day period beginning on the date on which the 
debtor made that request; and 

‘‘(iii) is satisfactory to the court. 
‘‘(B) With respect to a debtor, an exemption 

under subparagraph (A) shall cease to apply to 
that debtor on the date on which the debtor 
meets the requirements of paragraph (1), but in 
no case may the exemption apply to that debtor 
after the date that is 30 days after the debtor 
files a petition.’’. 

(b) CHAPTER 7 DISCHARGE.—Section 727(a) of 
title 11, United States Code, is amended— 

(1) in paragraph (9), by striking ‘‘or’’ at the 
end; 

(2) in paragraph (10), by striking the period 
and inserting ‘‘; or’’; and 

(3) by adding at the end the following: 
‘‘(11) after the filing of the petition, the debtor 

failed to complete an instructional course con-
cerning personal financial management de-
scribed in section 111 that was administered or 
approved by— 

‘‘(A) the United States trustee; or 
‘‘(B) the bankruptcy administrator for the dis-

trict in which the petition is filed.’’. 
(c) CHAPTER 13 DISCHARGE.—Section 1328 of 

title 11, United States Code, is amended by add-
ing at the end the following: 

‘‘(f) The court shall not grant a discharge 
under this section to a debtor, unless after filing 
a petition the debtor has completed an instruc-
tional course concerning personal financial 
management described in section 111 that was 
administered or approved by— 

‘‘(1) the United States trustee; or 
‘‘(2) the bankruptcy administrator for the dis-

trict in which the petition is filed.’’. 
(d) DEBTOR’S DUTIES.—Section 521 of title 11, 

United States Code, as amended by sections 
301(b) and 318(b) of this Act, is amended by add-
ing at the end the following: 

‘‘(e) In addition to the requirements under 
subsection (a), an individual debtor shall file 
with the court— 

‘‘(1) a certificate from the credit counseling 
service that provided the debtor services under 
section 109(h); and 

‘‘(2) a copy of the debt repayment plan, if 
any, developed under section 109(h) through the 
credit counseling service referred to in para-
graph (1).’’. 

(e) EXCEPTIONS TO DISCHARGE.—Section 523(d) 
of title 11, United States Code, as amended by 
section 202 of this Act, is amended by striking 
paragraph (3)(A)(i) and inserting the following: 

‘‘(i) within the applicable period of time pre-
scribed under section 109(h), the debtor received 
credit counseling through a credit counseling 
program in accordance with section 109(h); 
and’’. 

(f) GENERAL PROVISIONS.— 
(1) IN GENERAL.—Chapter 1 of title 11, United 

States Code, is amended by adding at the end 
the following: 
‘‘§ 111. Credit counseling services; financial 

management instructional courses 
‘‘(a) The clerk of each district shall maintain 

a list of credit counseling services that provide 
1 or more programs described in section 109(h) 
and that have been approved by— 

‘‘(1) the United States trustee; or 
‘‘(2) the bankruptcy administrator for the dis-

trict. 
‘‘(b) The United States trustee or each bank-

ruptcy administrator referred to in subsection 
(a)(1) shall— 

‘‘(1) make available to debtors who are indi-
viduals an instructional course concerning per-
sonal financial management, under the direc-
tion of the bankruptcy court; and 

‘‘(2) maintain a list of instructional courses 
concerning personal financial management that 
are operated by a private entity and that have 
been approved by the United States trustee or 
that bankruptcy administrator.’’. 

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 1 of title 11, 
United States Code, is amended by adding at the 
end the following: 

‘‘111. Credit counseling services; financial man-
agement instructional courses.’’. 

(g) DEFINITIONS.—Section 101 of title 11, 
United States Code, as amended by section 317 
of this Act, is amended— 

(1) by inserting after paragraph (13) the fol-
lowing: 

‘‘(13A) ‘debtor’s principal residence’— 
‘‘(A) means a residential structure, including 

incidental property, without regard to whether 
that structure is attached to real property; and 

‘‘(B) includes an individual condominium or 
co-operative unit;’’; and 

(2) by inserting after paragraph (27A), as 
added by section 318 of this Act, the following: 

‘‘(27B) ‘incidental property’ means, with re-
spect to a debtor’s principal residence— 

‘‘(A) property commonly conveyed with a 
principal residence in the area where the real 
estate is located; 

‘‘(B) all easements, rights, appurtenances, fix-
tures, rents, royalties, mineral rights, oil or gas 
rights or profits, water rights, escrow funds, or 
insurance proceeds; and 

‘‘(C) all replacements or additions;’’. 
SEC. 322. BANKRUPTCY JUDGESHIPS. 

(a) SHORT TITLE.—This section may be cited 
as the ‘‘Bankruptcy Judgeship Act of 1998’’. 

(b) TEMPORARY JUDGESHIPS.— 
(1) APPOINTMENTS.—The following judgeship 

positions shall be filled in the manner prescribed 
in section 152(a)(1) of title 28, United States 
Code, for the appointment of bankruptcy judges 
provided for in section 152(a)(2) of such title: 

(A) One additional bankruptcy judgeship for 
the eastern district of California. 

(B) Four additional bankruptcy judgeships for 
the central district of California. 

(C) One additional bankruptcy judgeship for 
the southern district of Florida. 

(D) Two additional bankruptcy judgeships for 
the district of Maryland. 

(E) One additional bankruptcy judgeship for 
the eastern district of Michigan. 

(F) One additional bankruptcy judgeship for 
the southern district of Mississippi. 

(G) One additional bankruptcy judgeship for 
the district of New Jersey. 

(H) One additional bankruptcy judgeship for 
the eastern district of New York. 

(I) One additional bankruptcy judgeship for 
the northern district of New York. 

(J) One additional bankruptcy judgeship for 
the southern district of New York. 

(K) One additional bankruptcy judgeship for 
the eastern district of Pennsylvania. 

(L) One additional bankruptcy judgeship for 
the middle district of Pennsylvania. 

(M) One additional bankruptcy judgeship for 
the western district of Tennessee. 

(N) One additional bankruptcy judgeship for 
the eastern district of Virginia. 

(2) VACANCIES.—The first vacancy occurring 
in the office of a bankruptcy judge in each of 
the judicial districts set forth in paragraph (1) 
that— 

(A) results from the death, retirement, res-
ignation, or removal of a bankruptcy judge; and 

(B) occurs 5 years or more after the appoint-
ment date of a bankruptcy judge appointed 
under paragraph (1); 
shall not be filled. 

(c) EXTENSIONS.— 
(1) IN GENERAL.—The temporary bankruptcy 

judgeship positions authorized for the northern 
district of Alabama, the district of Delaware, the 
district of Puerto Rico, the district of South 
Carolina, and the eastern district of Tennessee 

under section 3(a) (1), (3), (7), (8), and (9) of the 
Bankruptcy Judgeship Act of 1992 (28 U.S.C. 152 
note) are extended until the first vacancy occur-
ring in the office of a bankruptcy judge in the 
applicable district resulting from the death, re-
tirement, resignation, or removal of a bank-
ruptcy judge and occurring— 

(A) 8 years or more after November 8, 1993, 
with respect to the northern district of Alabama; 

(B) 10 years or more after October 28, 1993, 
with respect to the district of Delaware; 

(C) 8 years or more after August 29, 1994, with 
respect to the district of Puerto Rico; 

(D) 8 years or more after June 27, 1994, with 
respect to the district of South Carolina; and 

(E) 8 years or more after November 23, 1993, 
with respect to the eastern district of Tennessee. 

(2) APPLICABILITY OF OTHER PROVISIONS.—All 
other provisions of section 3 of the Bankruptcy 
Judgeship Act of 1992 remain applicable to such 
temporary judgeship position. 

(d) TECHNICAL AMENDMENT.—The first sen-
tence of section 152(a)(1) of title 28, United 
States Code, is amended to read as follows: 
‘‘Each bankruptcy judge to be appointed for a 
judicial district as provided in paragraph (2) 
shall be appointed by the United States court of 
appeals for the circuit in which such district is 
located.’’. 

(e) TRAVEL EXPENSES OF BANKRUPTCY 
JUDGES.—Section 156 of title 28, United States 
Code, is amended by adding at the end the fol-
lowing new subsection: 

‘‘(g)(1) In this subsection, the term ‘travel ex-
penses’— 

‘‘(A) means the expenses incurred by a bank-
ruptcy judge for travel that is not directly re-
lated to any case assigned to such bankruptcy 
judge; and 

‘‘(B) shall not include the travel expenses of a 
bankruptcy judge if— 

‘‘(i) the payment for the travel expenses is 
paid by such bankruptcy judge from the per-
sonal funds of such bankruptcy judge; and 

‘‘(ii) such bankruptcy judge does not receive 
funds (including reimbursement) from the 
United States or any other person or entity for 
the payment of such travel expenses. 

‘‘(2) Each bankruptcy judge shall annually 
submit the information required under para-
graph (3) to the chief bankruptcy judge for the 
district in which the bankruptcy judge is as-
signed. 

‘‘(3)(A) Each chief bankruptcy judge shall 
submit an annual report to the Director of the 
Administrative Office of the United States 
Courts on the travel expenses of each bank-
ruptcy judge assigned to the applicable district 
(including the travel expenses of the chief bank-
ruptcy judge of such district). 

‘‘(B) The annual report under this paragraph 
shall include— 

‘‘(i) the travel expenses of each bankruptcy 
judge, with the name of the bankruptcy judge to 
whom the travel expenses apply; 

‘‘(ii) a description of the subject matter and 
purpose of the travel relating to each travel ex-
pense identified under clause (i), with the name 
of the bankruptcy judge to whom the travel ap-
plies; and 

‘‘(iii) the number of days of each travel de-
scribed under clause (ii), with the name of the 
bankruptcy judge to whom the travel applies. 

‘‘(4)(A) The Director of the Administrative Of-
fice of the United States Courts shall— 

‘‘(i) consolidate the reports submitted under 
paragraph (3) into a single report; and 

‘‘(ii) annually submit such consolidated report 
to Congress. 

‘‘(B) The consolidated report submitted under 
this paragraph shall include the specific infor-
mation required under paragraph (3)(B), includ-
ing the name of each bankruptcy judge with re-
spect to clauses (i), (ii), and (iii) of paragraph 
(3)(B).’’. 
SEC. 323. DEFINITION OF DOMESTIC SUPPORT 

OBLIGATION. 
Section 101 of title 11, United States Code, as 

amended by section 321(g) of this Act, is amend-
ed— 
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(1) by striking paragraph (12A); and 
(2) by inserting after paragraph (14) the fol-

lowing: 
‘‘(14A) ‘domestic support obligation’ means a 

debt that accrues before or after the entry of an 
order for relief under this title that is— 

‘‘(A) owed to or recoverable by— 
‘‘(i) a spouse, former spouse, or child of the 

debtor or that child’s legal guardian; or 
‘‘(ii) a governmental unit; 
‘‘(B) in the nature of alimony, maintenance, 

or support (including assistance provided by a 
govermental unit) of such spouse, former spouse, 
or child, without regard to whether such debt is 
expressly so designated; 

‘‘(C) established or subject to establishment 
before or after entry of an order for relief under 
this title, by reason of applicable provisions of— 

‘‘(i) a separation agreement, divorce decree, or 
property settlement agreement; 

‘‘(ii) an order of a court of record; or 
‘‘(iii) a determination made in accordance 

with applicable nonbankruptcy law by a gov-
ernmental unit; and 

‘‘(D) not assigned to a nongovernmental enti-
ty, unless that obligation is assigned voluntarily 
by the spouse, former spouse, child, or parent 
solely for the purpose of collecting the debt.’’. 
SEC. 324. PRIORITIES FOR CLAIMS FOR DOMESTIC 

SUPPORT OBLIGATIONS. 
Section 507(a) of title 11, United States Code, 

is amended— 
(1) by striking paragraph (7); 
(2) by redesignating paragraphs (1) through 

(6) as paragraphs (2) through (7), respectively; 
(3) in paragraph (2), as redesignated, by strik-

ing ‘‘First’’ and inserting ‘‘Second’’; 
(4) in paragraph (3), as redesignated, by strik-

ing ‘‘Second’’ and inserting ‘‘Third’’; 
(5) in paragraph (4), as redesignated, by strik-

ing ‘‘Third’’ and inserting ‘‘Fourth’’; 
(6) in paragraph (5), as redesignated, by strik-

ing ‘‘Fourth’’ and inserting ‘‘Fifth’’; 
(7) in paragraph (6), as redesignated, by strik-

ing ‘‘Fifth’’ and inserting ‘‘Sixth’’; 
(8) in paragraph (7), as redesignated, by strik-

ing ‘‘Sixth’’ and inserting ‘‘Seventh’’; and 
(9) by inserting before paragraph (2), as redes-

ignated, the following: 
‘‘(1) First, allowed claims for domestic support 

obligations to be paid in the following order on 
the condition that funds received under this 
paragraph by a governmental unit in a case 
under this title be applied: 

‘‘(A) Claims that, as of the date of entry of 
the order for relief, are owed directly to a 
spouse, former spouse, or child of the debtor, or 
the parent of such child, without regard to 
whether the claim is filed by the spouse, former 
spouse, child, or parent, or is filed by a govern-
mental unit on behalf of that person. 

‘‘(B) Claims that, as of the date of entry of 
the order for relief, are assigned by a spouse, 
former spouse, child of the debtor, or the parent 
of that child to a governmental unit or are owed 
directly to a governmental unit under applicable 
nonbankruptcy law.’’. 
SEC. 325. REQUIREMENTS TO OBTAIN CONFIRMA-

TION AND DISCHARGE IN CASES IN-
VOLVING DOMESTIC SUPPORT OBLI-
GATIONS. 

Title 11, United States Code, is amended— 
(1) in section 1129(a), by adding at the end the 

following: 
‘‘(14) If the debtor is required by a judicial or 

administrative order or statute to pay a domestic 
support obligation, the debtor has paid all 
amounts payable under such order or statute for 
such obligation that become payable after the 
date on which the petition is filed.’’; 

(2) in section 1325(a)— 
(A) in paragraph (5), by striking ‘‘and’’ at the 

end; 
(B) in paragraph (6), by striking the period at 

the end and inserting ‘‘; and’’; and 
(C) by adding at the end the following: 
‘‘(7) if the debtor is required by a judicial or 

administrative order or statute to pay a domestic 

support obligation, the debtor has paid all 
amounts payable under such order for such obli-
gation that become payable after the date on 
which the petition is filed.’’; and 

(3) in section 1328(a), as amended by section 
314 of this Act, in the matter preceding para-
graph (1), by inserting ‘‘, and with respect to a 
debtor who is required by a judicial or adminis-
trative order to pay a domestic support obliga-
tion, certifies that all amounts payable under 
such order or statute that are due on or before 
the date of the certification (including amounts 
due before or after the petition was filed) have 
been paid’’ after ‘‘completion by the debtor of 
all payments under the plan’’. 
SEC. 326. EXCEPTIONS TO AUTOMATIC STAY IN 

DOMESTIC SUPPORT OBLIGATION 
PROCEEDINGS. 

Section 362(b) of title 11, United States Code, 
is amended— 

(1) by striking paragraph (2) and inserting the 
following: 

‘‘(2) under subsection (a)— 
‘‘(A) of the commencement or continuation of 

an action or proceeding for— 
‘‘(i) the establishment of paternity as a part of 

an effort to collect domestic support obligations; 
or 

‘‘(ii) the establishment or modification of an 
order for domestic support obligations; or 

‘‘(B) the collection of a domestic support obli-
gation from property that is not property of the 
estate;’’; 

(2) in paragraph (17), by striking ‘‘or’’ at the 
end; 

(3) in paragraph (18), by striking the period at 
the end and inserting a semicolon; and 

(4) by adding at the end the following: 
‘‘(19) under subsection (a) with respect to the 

withholding of income pursuant to an order as 
specified in section 466(b) of the Social Security 
Act (42 U.S.C. 666(b)); or 

‘‘(20) under subsection (a) with respect to— 
‘‘(A) the withholding, suspension, or restric-

tion of drivers’ licenses, professional and occu-
pational licenses, and recreational licenses pur-
suant to State law, as specified in section 
466(a)(16) of the Social Security Act (42 U.S.C. 
666(a)(16)) or with respect to the reporting of 
overdue support owed by an absent parent to 
any consumer reporting agency as specified in 
section 466(a)(7) of the Social Security Act (42 
U.S.C. 666(a)(7)); 

‘‘(B) the interception of tax refunds, as speci-
fied in sections 464 and 466(a)(3) of the Social 
Security Act (42 U.S.C. 664 and 666(a)(3)); or 

‘‘(C) the enforcement of medical obligations as 
specified under title IV of the Social Security 
Act (42 U.S.C. 601 et seq.).’’. 
SEC. 327. NONDISCHARGEABILITY OF CERTAIN 

DEBTS FOR ALIMONY, MAINTE-
NANCE, AND SUPPORT. 

Section 523 of title 11, United States Code, as 
amended by section 202 of this Act, is amended— 

(1) in subsection (a), by striking paragraph (5) 
and inserting the following: 

‘‘(5) for a domestic support obligation;’’; 
(2) in subsection (c), by striking ‘‘(6), or (15)’’ 

and inserting ‘‘or (6)’’; and 
(3) in paragraph (15), by striking ‘‘govern-

mental unit’’ and all through the end of the 
paragraph and inserting a semicolon. 
SEC. 328. CONTINUED LIABILITY OF PROPERTY. 

Section 522 of title 11, United States Code, is 
amended— 

(1) in subsection (c), by striking paragraph (1) 
and inserting the following: 

‘‘(1) a debt of a kind specified in paragraph 
(1) or (5) of section 523(a) (in which case, not-
withstanding any provision of applicable non-
bankruptcy law to the contrary, such property 
shall be liable for a debt of a kind specified in 
section 523(a)(5);’’; and 

(2) in subsection (f)(1)(A), by striking the dash 
and all that follows through the end of the sub-
paragraph and inserting ‘‘of a kind that is spec-
ified in section 523(a)(5); or’’. 

SEC. 329. PROTECTION OF DOMESTIC SUPPORT 
CLAIMS AGAINST PREFERENTIAL 
TRANSFER MOTIONS. 

Section 547(c)(7) of title 11, United States 
Code, is amended to read as follows: 

‘‘(7) to the extent such transfer was a bona 
fide payment of a debt for a domestic support 
obligation; or’’. 
SEC. 330. PROTECTION OF RETIREMENT SAVINGS 

IN BANKRUPTCY. 
(a) IN GENERAL.—Section 522 of title 11, 

United States Code, is amended— 
(1) in subsection (b)— 
(A) in paragraph (2)— 
(i) by striking ‘‘(2)(A) any property’’ and in-

serting: 
‘‘(3) Property listed in this paragraph is— 
‘‘(A) any property’’; 
(ii) in subparagraph (A), by striking ‘‘and’’ at 

the end; 
(iii) in subparagraph (B), by striking the pe-

riod at the end and inserting ‘‘; and’’; and 
(iv) by adding at the end the following: 
‘‘(C) retirement funds to the extent that those 

funds are in a fund or account that is exempt 
from taxation under section 401, 403, 408, 408A, 
414, 457, or 501(a) of the Internal Revenue Code 
of 1986 and which has not been pledged or prom-
ised to any person in connection with any ex-
tension of credit.’’; 

(B) by striking paragraph (1) and inserting: 
‘‘(2) Property listed in this paragraph is prop-

erty that is specified under subsection (d) of this 
section, unless the State law that is applicable 
to the debtor under paragraph (3)(A) of this 
subsection specifically does not so authorize.’’; 

(C) in the matter preceding paragraph (2)— 
(i) by striking ‘‘(b)’’ and inserting ‘‘(b)(1)’’; 
(ii) by striking ‘‘paragraph (2)’’ both places it 

appears and inserting ‘‘paragraph (3)’’; 
(iii) by striking ‘‘paragraph (1)’’ each place it 

appears and inserting ‘‘paragraph (2)’’; and 
(iv) by striking ‘‘Such property is—’’; and 
(D) by adding at the end of the subsection the 

following: 
‘‘(4) For purposes of paragraph (3)(C), the fol-

lowing shall apply: 
‘‘(A) If the retirement funds are in a retire-

ment fund that has received a favorable deter-
mination pursuant to section 7805 of the Inter-
nal Revenue Code of 1986, and that determina-
tion is in effect as of the date of the commence-
ment of the case under section 301, 302, or 303, 
those funds shall be presumed to be exempt from 
the estate. 

‘‘(B) If the retirement funds are in a retire-
ment fund that has not received a favorable de-
termination pursuant to such section 7805, those 
funds are exempt from the estate if the debtor 
demonstrates that— 

‘‘(i) no prior determination to the contrary 
has been made by a court or the Internal Rev-
enue Service; and 

‘‘(ii)(I) the retirement fund is in substantial 
compliance with the applicable requirements of 
the Internal Revenue Code of 1986; or 

‘‘(II) the retirement fund fails to be in sub-
stantial compliance with such applicable re-
quirements, the debtor is not materially respon-
sible for that failure. 

‘‘(C) A direct transfer of retirement funds from 
1 fund or account that is exempt from taxation 
under section 401, 403, 408, 408A, 414, 457, or 
501(a) of the Internal Revenue Code of 1986, 
pursuant to section 401(a)(31) of the Internal 
Revenue Code of 1986, or otherwise, shall not 
cease to qualify for exemption under paragraph 
(3)(C) by reason of that direct transfer. 

‘‘(D)(i) Any distribution that qualifies as an 
eligible rollover distribution within the meaning 
of section 402(c) of the Internal Revenue Code of 
1986 or that is described in clause (ii) shall not 
cease to qualify for exemption under paragraph 
(3)(C) by reason of that distribution. 

‘‘(ii) A distribution described in this clause is 
an amount that— 

‘‘(I) has been distributed from a fund or ac-
count that is exempt from taxation under sec-
tion 401, 403, 408, 408A, 414, 457, or 501(a) of the 
Internal Revenue Code of 1986; and 
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‘‘(II) to the extent allowed by law, is deposited 

in such a fund or account not later than 60 days 
after the distribution of that amount.’’; and 

(2) in subsection (d)— 
(A) in the matter preceding paragraph (1), by 

striking ‘‘subsection (b)(1)’’ and inserting ‘‘sub-
section (b)(2)’’; and 

(B) by adding at the end the following: 
‘‘(12) Retirement funds to the extent that 

those funds are in a fund or account that is ex-
empt from taxation under section 401, 403, 408, 
408A, 414, 457, or 501(a) of the Internal Revenue 
Code of 1986.’’. 

(b) AUTOMATIC STAY.—Section 362(b) of title 
11, United States Code, is amended— 

(1) in paragraph (17), by striking ‘‘or’’ at the 
end; 

(2) in paragraph (18), by striking the period 
and inserting ‘‘; or’’; 

(3) by inserting after paragraph (18) the fol-
lowing: 

‘‘(19) under subsection (a), of withholding of 
income from a debtor’s wages and collection of 
amounts withheld, pursuant to the debtor’s 
agreement authorizing that withholding and 
collection for the benefit of a pension, profit- 
sharing, stock bonus, or other plan established 
under section 401, 403, 408, 408A, 414, 457, or 
501(a) of the Internal Revenue Code of 1986 that 
is sponsored by the employer of the debtor, or an 
affiliate, successor, or predecessor of such em-
ployer— 

‘‘(A) to the extent that the amounts withheld 
and collected are used solely for payments relat-
ing to a loan from a plan that satisfies the re-
quirements of section 408(b)(1) of the Employee 
Retirement Income Security Act of 1974 (29 
U.S.C. 1108(b)(1)); or 

‘‘(B) in the case of a loan from a thrift sav-
ings plan described in subchapter III of title 5, 
that satisfies the requirements of section 8433(g) 
of that title.’’; and 

(4) by adding at the end of the flush material 
following paragraph (19) the following: ‘‘Para-
graph (19) does not apply to any amount owed 
to a plan referred to in that paragraph that is 
incurred under a loan made during the 1-year 
period preceding the filing of a petition. Nothing 
in paragraph (19) may be construed to provide 
that any loan made under a governmental plan 
under section 414(d) of the Internal Revenue 
Code of 1986 constitutes a claim or a debt under 
this title.’’. 

(c) EXCEPTIONS TO DISCHARGE.—Section 
523(a) of title 11, United States Code, as amend-
ed by section 202, is amended— 

(1) by striking ‘‘or’’ at the end of paragraph 
(17); 

(2) by striking the period at the end of para-
graph (18) and inserting ‘‘; or’’; and 

(3) by adding at the end the following: 
‘‘(19) owed to a pension, profit-sharing, stock 

bonus, or other plan established under section 
401, 403, 408, 408A, 414, 457, or 501(c) of the In-
ternal Revenue Code of 1986, pursuant to— 

‘‘(A) a loan permitted under section 408(b)(1) 
of the Employee Retirement Income Security Act 
of 1974 (29 U.S.C. 1108(b)(1)); or 

‘‘(B) a loan from the thrift savings plan de-
scribed in subchapter III of title 5, that satisfies 
the requirements of section 8433(g) of that title. 
Paragraph (19) does not apply to any amount 
owed to a plan referred to in that paragraph 
that is incurred under a loan made during the 
1-year period preceding the filing of a petition. 
Nothing in paragraph (19) may be construed to 
provide that any loan made under a govern-
mental plan under section 414(d) of the Internal 
Revenue Code of 1986 constitutes a claim or a 
debt under this title.’’. 

(d) PLAN CONTENTS.—Section 1322 of title 11, 
United States Code, is amended by adding at the 
end the following: 

‘‘(f) A plan may not materially alter the terms 
of a loan described in section 362(b)(19).’’. 
SEC. 331. ADDITIONAL AMENDMENTS TO TITLE 11, 

UNITED STATES CODE. 
(a) Section 507(a) of title 11, United States 

Code, is amended by inserting after paragraph 
(9) the following: 

‘‘(10) Tenth, allowed claims for death or per-
sonal injuries resulting from the operation of a 
motor vehicle or vessel if such operation was un-
lawful because the debtor was intoxicated from 
using alcohol, a drug or another substance.’’. 

(b) Section 523(a)(9) of title 11, United States 
Code, is amended by inserting ‘‘or vessel’’ after 
‘‘vehicle’’. 
SEC. 332. DEBT LIMIT INCREASE. 

Section 104(b) of title 11, United States Code, 
is amended by adding at the end the following: 

‘‘(4) The dollar amount in section 101(18) shall 
be adjusted at the same times and in the same 
manner as the dollar amounts in paragraph (1) 
of this subsection, beginning with the adjust-
ment to be made on April 1, 2001.’’. 
SEC. 333. ELIMINATION OF REQUIREMENT THAT 

FAMILY FARMER AND SPOUSE RE-
CEIVE OVER 50 PERCENT OF INCOME 
FROM FARMING OPERATION IN YEAR 
PRIOR TO BANKRUPTCY. 

Section 101(18)(A) of title 11, United States 
Code, is amended by striking ‘‘the taxable year 
preceding the taxable year’’ and inserting ‘‘at 
least one of the three calendar years preceding 
the year’’. 
SEC. 334. PROHIBITION OF RETROACTIVE ASSESS-

MENT OF DISPOSABLE INCOME. 
(a) Section 1225(b) of title 11, United States 

Code, is amended by adding at the end the fol-
lowing: 

‘‘(3) If the plan provides for specific amounts 
of property to be distributed on account of al-
lowed unsecured claims as required by para-
graph (1)(B) of this subsection, those amounts 
equal or exceed the debtor’s projected disposable 
income for that period, and the plan meets the 
requirements for confirmation other than those 
of this subsection, the plan shall be confirmed. 

(b) Section 1229 of title 11, United States Code, 
is amended by adding at the end the following: 

‘‘(d)(1) A modification of the plan under this 
section may not increase the amount of pay-
ments that were due prior to the date of the 
order modifying the plan. 

‘‘(2) A modification of the plan under this sec-
tion to increase payments based on an increase 
in the debtor’s disposable income may not re-
quire payments to unsecured creditors in any 
particular month greater than the debtor’s dis-
posable income for that month unless the debtor 
proposes such a modification. 

‘‘(3) A modification of the plan in the last 
year of the plan shall not require payments that 
would leave the debtor with insufficient funds 
to carry on the farming operation after the plan 
is completed unless the debtor proposes such a 
modification.’’. 
SEC. 335. AMENDMENT TO SECTION 1325 OF TITLE 

11, UNITED STATES CODE. 
Section 1325(b)(2) of title 11, United States 

Code, is amended by inserting after ‘‘received by 
the debtor’’, ‘‘(other than child support pay-
ments, foster care payments, or disability pay-
ments for a dependent child made in accordance 
with applicable nonbankruptcy law and which 
is reasonably necessary to be expended)’’. 
SEC. 336. PROTECTION OF SAVINGS EARMARKED 

FOR THE POSTSECONDARY EDU-
CATION OF CHILDREN 

Section 541(b) of title 11, United States Code, 
as amended by section 404 of this Act, is amend-
ed— 

(1) in paragraph (6), by striking the period at 
the end and inserting a semicolon; and 

(2) by inserting after paragraph (6) the fol-
lowing: 

‘‘(7) except as otherwise provided under appli-
cable State law, any funds placed in a qualified 
State tuition program (as described in section 
529(b) of the Internal Revenue Code of 1986) at 
least 180 days before the date of entry of the 
order for relief; or 

‘‘(8) any funds placed in an education indi-
vidual retirement account (as defined in section 
530(b)(1) of the Internal Revenue Code of 1986) 
at least 180 days before the date of entry of the 
order for relief.’’. 

TITLE IV—FINANCIAL INSTRUMENTS 
SEC. 401. BANKRUPTCY CODE AMENDMENTS. 

(a) DEFINITIONS OF SWAP AGREEMENT, SECURI-
TIES CONTRACT, FORWARD CONTRACT, COM-
MODITY CONTRACT, AND REPURCHASE AGREE-
MENT.—Title 11, United States Code, is amend-
ed— 

(1) in section 101— 
(A) in paragraph (25)— 
(i) by striking ‘‘means a contract’’ and insert-

ing ‘‘means— 
‘‘(A) a contract’’; 
(ii) by striking ‘‘, or any combination thereof 

or option thereon;’’ and inserting ‘‘, or any 
other similar agreement;’’; and 

(iii) by adding at the end the following new 
subparagraphs: 

‘‘(B) any combination of agreements or trans-
actions referred to in subparagraphs (A) and 
(C); 

‘‘(C) any option to enter into any agreement 
or transaction referred to in subparagraph (A) 
or (B); 

‘‘(D) a master agreement that provides for an 
agreement or transaction referred to in subpara-
graph (A), (B) or (C), together with all supple-
ments to any such master agreement, without 
regard to whether the master agreement pro-
vides for an agreement or transaction that is not 
a forward contract under this paragraph, except 
that the master agreement shall be considered to 
be a forward contract under this paragraph 
only with respect to each agreement or trans-
action under the master agreement that is re-
ferred to in subparagraph (A), (B) or (C); or 

‘‘(E) a security agreement or arrangement or 
other credit enhancement related to any agree-
ment or transaction referred to in subparagraph 
(A), (B), (C) or (D);’’; 

(B) by amending paragraph (47) to read as 
follows: 

‘‘(47) the term ‘repurchase agreement’ (which 
definition also applies to a reverse repurchase 
agreement)— 

‘‘(A) means— 
‘‘(i) an agreement, including related terms, 

which provides for the transfer of 1 or more cer-
tificates of deposit, mortgage-related securities 
(as such term is defined in the Securities Ex-
change Act of 1934), mortgage loans, interests in 
mortgage-related securities or mortgage loans, 
eligible bankers’ acceptances, qualified foreign 
government securities or securities that are di-
rect obligations of, or that are fully guaranteed 
as to principal and interest by, the United 
States or any agency of the United States 
against the transfer of funds by the transferee 
of such certificates of deposit, eligible bankers’ 
acceptances, securities, loans or interests with a 
simultaneous agreement by such transferee to 
transfer to the transferor thereof certificates of 
deposit, eligible bankers’ acceptances, securities, 
loans, or interests as described above, at a date 
certain not later than 1 year after such trans-
fers or on demand, against the transfer of 
funds; or any other similar agreement; and 

‘‘(ii) any combination of agreements or trans-
actions referred to in clauses (i) and (iii); 

‘‘(iii) any option to enter into any agreement 
or transaction referred to in clause (i) or (ii); 

‘‘(iv) a master agreement that provides for an 
agreement or transaction referred to in clauses 
(i), (ii) or (iii), together with all supplements, 
without regard to whether the master agreement 
provides for an agreement or transaction that is 
not a repurchase agreement under this subpara-
graph, except that the master agreement shall be 
considered to be a repurchase agreement under 
this subparagraph only with respect to each 
agreement or transaction under the master 
agreement that is referred to in clause (i), (ii) or 
(iii); or 

‘‘(v) a security agreement or arrangement or 
other credit enhancement related to any agree-
ment or transaction referred to in clauses (i), 
(ii), (iii) or (iv); and 

‘‘(B) does not include any repurchase obliga-
tion under a participation in a commercial mort-
gage loan, 

VerDate Mar 15 2010 23:29 Dec 12, 2013 Jkt 081600 PO 00000 Frm 00039 Fmt 4624 Sfmt 6333 J:\ODA425\1997-2008-FILES-4-SS-PROJECT\1998-SENATE-REC-FILES\RECFILES-NEW\Sm
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES10778 September 23, 1998 
and, for purposes of this paragraph, the term 
‘qualified foreign government security’ means a 
security that is a direct obligation of, or that is 
fully guaranteed by, the central government of 
a member of the Organization for Economic Co-
operation and Development.’’; and 

(C) by amending paragraph (53B) to read as 
follows: 

‘‘(53B) the term ‘swap agreement’— 
‘‘(A) means— 
‘‘(i) any agreement, including the terms and 

conditions incorporated by reference in any 
such agreement, which is an interest rate swap, 
option, future, or forward agreement, including 
a rate floor, rate cap, rate collar, cross-currency 
rate swap, and basis swap; a spot, same day-to-
morrow, tomorrow-next, forward, or other for-
eign exchange or precious metals agreement; a 
currency swap, option, future, or forward agree-
ment; an equity index or equity swap, option, 
future, or forward agreement; a debt index or 
debt swap, option, future, or forward agree-
ment; a credit spread or credit swap, option, fu-
ture, or forward agreement; a commodity index 
or commodity swap, option, future, or forward 
agreement; 

‘‘(ii) any agreement similar to any other 
agreement or transaction referred to in this sub-
paragraph that— 

‘‘(I) is presently, or in the future becomes, reg-
ularly entered into in the swap agreement mar-
ket (including terms and conditions incor-
porated by reference therein); and 

‘‘(II) is a forward, swap, future, or option on 
1 or more rates, currencies, commodities, equity 
securities or other equity instruments, debt secu-
rities or other debt instruments, or economic in-
dices or measures of economic risk or value; 

‘‘(iii) any combination of agreements or trans-
actions referred to in this subparagraph; 

‘‘(iv) any option to enter into any agreement 
or transaction referred to in this subparagraph; 

‘‘(v) a master agreement that provides for an 
agreement or transaction referred to in clause 
(i), (ii), (iii), or (iv), together with all supple-
ments to any such master agreement, without 
regard to whether the master agreement con-
tains an agreement or transaction that is de-
scribed in any of such clause, except that the 
master agreement shall be considered to be a 
swap agreement only with respect to each agree-
ment or transaction under the master agreement 
that is referred to in clause (i), (ii), (iii), or (iv); 
or 

‘‘(C) is applicable for purposes of this title 
only and shall not be construed or applied to 
challenge or affect the characterization, defini-
tion, or treatment of any swap agreement or any 
instrument defined as a swap agreement herein, 
under any other statute, regulation, or rule, in-
cluding the Securities Act of 1933, the Securities 
Exchange Act of 1934, the Public Utility Holding 
Company Act of 1935, the Trust Indenture Act 
of 1939, the Investment Company Act of 1940, 
the Investment Advisers Act of 1940, the Securi-
ties Investor Protection Act of 1970, the Com-
modity Exchange Act, and the regulations pre-
scribed by the Securities and Exchange Commis-
sion or the Commodity Futures Trading Commis-
sion.’’; 

(2) by amending section 741(7) to read as fol-
lows: 

‘‘(7) the term ‘securities contract’— 
‘‘(A) means— 
‘‘(i) a contract for the purchase, sale, or loan 

of a security, a certificate of deposit, a mortgage 
loan or any interest in a mortgage loan, or a 
group or index of securities, certificates of de-
posit, or mortgage loans or interests therein (in-
cluding any interest therein or based on the 
value thereof) or option on any of the foregoing, 
including any option to purchase or sell any 
such security, certificate of deposit, loan, inter-
est, group or index or option; 

‘‘(ii) any option entered into on a national se-
curities exchange relating to foreign currencies; 

‘‘(iii) the guarantee by or to any securities 
clearing agency of any settlement of cash, secu-

rities, certificates of deposit, mortgage loans or 
interest therein, or group or index of securities, 
certificates of deposit, or mortgage loans or in-
terests therein (including any interest therein or 
based on the value thereof) or option on any of 
the foregoing, including any option to purchase 
or sell any such security, certificate of deposit, 
loan, interest, group or index or option; 

‘‘(iv) any margin loan; 
‘‘(v) any other agreement or transaction that 

is similar to any agreement or transaction re-
ferred to in this subparagraph; 

‘‘(vi) any combination of the agreements or 
transactions referred to in this subparagraph; 

‘‘(vii) any option to enter into any agreement 
or transaction referred to in this subparagraph; 

‘‘(viii) a master agreement that provides for 
an agreement or transaction referred to in 
clause (i), (ii), (iii), (iv), (v), (vi), or (vii), to-
gether with all supplements to any such master 
agreement, without regard to whether the mas-
ter agreement provides for an agreement or 
transaction that is not a securities contract 
under this subparagraph, except that the master 
agreement shall be considered to be a securities 
contract under this subparagraph only with re-
spect to each agreement or transaction under 
the master agreement that is referred to in 
clause (i), (ii), (iii), (iv), (v), (vi), or (vii); and 

‘‘(ix) any security agreement or arrangement 
or other credit enhancement related to any 
agreement or transaction referred to in this sub-
paragraph; and 

‘‘(B) does not include any purchase, sale, or 
repurchase obligation under a participation in 
or servicing agreement for a commercial mort-
gage loan.’’; and 

(3) in section 761(4)— 
(A) by striking ‘‘or’’ at the end of subpara-

graph (D); and 
(B) by adding at the end the following new 

subparagraphs: 
‘‘(F) any other agreement or transaction that 

is similar to any agreement or transaction re-
ferred to in this paragraph; 

‘‘(G) any combination of the agreements or 
transactions referred to in this paragraph; 

‘‘(H) any option to enter into any agreement 
or transaction referred to in this paragraph; 

‘‘(I) a master agreement that provides for an 
agreement or transaction referred to in subpara-
graph (A), (B), (C), (D), (E), (F), (G) or (H), to-
gether with all supplements to any such master 
agreement, without regard to whether the mas-
ter agreement provides for an agreement or 
transaction that is not a commodity contract 
under this paragraph, except that the master 
agreement shall be considered to be a commodity 
contract under this paragraph only with respect 
to each agreement or transaction under the mas-
ter agreement that is referred to in subpara-
graph (A), (B), (C), (D), (E), (F), (G) or (H); or 

‘‘(J) a security agreement or arrangement or 
other credit enhancement related to any agree-
ment or transaction referred to in this para-
graph;’’. 

(b) DEFINITIONS OF FINANCIAL INSTITUTION, 
FINANCIAL PARTICIPANT, AND FORWARD CON-
TRACT MERCHANT.—Section 101 of title 11, 
United States Code, is amended— 

(1) by amending paragraph (22) to read as fol-
lows: 

‘‘(22) the term ‘financial institution’ means a 
Federal reserve bank, or a person that is a com-
mercial or savings bank, industrial savings 
bank, savings and loan association, trust com-
pany, or receiver or conservator for such person 
and, when any such Federal reserve bank, re-
ceiver, or conservator or person acting as agent 
or custodian for a customer in connection with 
a securities contract, as defined in section 741(7) 
of this title, such customer;’’; 

(2) by inserting after paragraph (22) the fol-
lowing new paragraph: 

‘‘(22A) the term ‘financial participant’ means 
any entity that, at the time it enters into a secu-
rities contract, commodity contract or forward 
contract, or at the time of the filing of the peti-

tion, has 1 or more agreements or transactions 
that is described in section 561(a)(2) with the 
debtor or any other entity (other than an affil-
iate) of a total gross dollar value of at least 
$1,000,000,000 in notional or actual principal 
amount outstanding on any day during the pre-
vious 15-month period, or has gross mark-to- 
market positions of at least $100,000,000 (aggre-
gated across counterparties) in 1 or more such 
agreements or transactions with the debtor or 
any other entity (other than an affiliate) on 
any day during the previous 15-month period;’’; 
and 

(3) by amending paragraph (26) to read as fol-
lows: 

‘‘(26) the term ‘forward contract merchant’ 
means a Federal reserve bank, or a person 
whose business consists in whole or in part of 
entering into forward contracts as or with mer-
chants or in a commodity, as defined or in sec-
tion 761(8) of this title, or any similar good, arti-
cle, service, right, or interest which is presently 
or in the future becomes the subject of dealing 
or in the forward contract trade;’’. 

(c) DEFINITION OF MASTER NETTING AGREE-
MENT AND MASTER NETTING AGREEMENT PARTIC-
IPANT.—Section 101 of title 11, United States 
Code, is amended by inserting after paragraph 
(38) the following new paragraphs: 

‘‘(38A) the term ‘master netting agreement’ 
means an agreement providing for the exercise 
of rights, including rights of netting, setoff, liq-
uidation, termination, acceleration, or closeout, 
under or in connection with 1 or more contracts 
that are described in any 1 or more of para-
graphs (1) through (5) of section 561(a), or any 
security agreement or arrangement or other 
credit enhancement related to 1 or more of the 
foregoing. If a master netting agreement con-
tains provisions relating to agreements or trans-
actions that are not contracts described in para-
graphs (1) through (5) of section 561(a), the mas-
ter netting agreement shall be deemed to be a 
master netting agreement only with respect to 
those agreements or transactions that are de-
scribed in any 1 or more of the paragraphs (1) 
through (5) of section 561(a); 

‘‘(38B) the term ‘master netting agreement 
participant’ means an entity that, at any time 
before the filing of the petition, is a party to an 
outstanding master netting agreement with the 
debtor;’’. 

(d) SWAP AGREEMENTS, SECURITIES CON-
TRACTS, COMMODITY CONTRACTS, FORWARD 
CONTRACTS, REPURCHASE AGREEMENTS, AND 
MASTER NETTING AGREEMENTS UNDER THE 
AUTOMATIC-STAY.— 

(1) IN GENERAL.—Section 362(b) of title 11, 
United States Code, is amended— 

(A) in paragraph (6), by inserting 
‘‘, pledged to, and under the control of,’’ after 
‘‘held by’’; 

(B) in paragraph (7), by inserting 
‘‘, pledged to, and under the control of,’’ after 
‘‘held by’’; 

(C) by amending paragraph (17) to read as fol-
lows: 

‘‘(17) under subsection (a), of the setoff by a 
swap participant of any mutual debt and claim 
under or in connection with 1 or more swap 
agreements that constitute the setoff of a claim 
against the debtor for any payment due from 
the debtor under or in connection with any 
swap agreement against any payment due to the 
debtor from the swap participant under or in 
connection with any swap agreement or against 
cash, securities, or other property of the debtor 
held by, pledged to, and under the control of, or 
due from such swap participant to guarantee, 
secure, or settle any swap agreement;’’; 

(D) in paragraph (20), by striking ‘‘or’’ at the 
end; 

(E) in paragraph (21), by striking the period 
and inserting ‘‘; or’’; and 

(F) by inserting after paragraph (18) the fol-
lowing new paragraph: 

‘‘(22) under subsection (a), of the setoff by a 
master netting agreement participant of a mu-
tual debt and claim under or in connection with 

VerDate Mar 15 2010 23:29 Dec 12, 2013 Jkt 081600 PO 00000 Frm 00040 Fmt 4624 Sfmt 6333 J:\ODA425\1997-2008-FILES-4-SS-PROJECT\1998-SENATE-REC-FILES\RECFILES-NEW\Sm
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S10779 September 23, 1998 
1 or more master netting agreements to the ex-
tent such participant could offset the claim 
under paragraph (6), (7), or (17) for each indi-
vidual contract covered by the master netting 
agreement in issue.’’. 

(2) LIMITATION.—Section 362 of title 11, United 
States Code, is amended by adding at the end 
the following new subsection: 

‘‘(i) LIMITATION.—The exercise of rights not 
subject to the stay arising under subsection (a) 
pursuant to paragraph (6), (7), (17), or (22) of 
subsection (b) shall not be stayed by any order 
of a court or administrative agency in any pro-
ceeding under this title.’’. 

(e) LIMITATION OF AVOIDANCE POWERS UNDER 
MASTER NETTING AGREEMENT.—Section 546 of 
title 11, United States Code, is amended— 

(1) in subsection (g) (as added by section 103 
of Public Law 101–311)— 

(A) by striking ‘‘under a swap agreement’’; 
(B) by striking ‘‘in connection with a swap 

agreement’’ and inserting ‘‘under or in connec-
tion with any swap agreement’’; 

(2) by redesignating subsection (g) (as added 
by section 222(a) of Public Law 103–394) as sub-
section (i); and 

(3) by inserting before subsection (i) (as redes-
ignated) the following new subsection: 

‘‘(h) Notwithstanding sections 544, 545, 547, 
548(a)(2), and 548(b) of this title, to the extent 
that under subsection (e), (f), or (g), the trustee 
may not avoid a transfer made by or to a master 
netting agreement participant under or in con-
nection with each individual contract covered 
by any master netting agreement that is made 
before the commencement of the case, the trustee 
may not avoid a transfer made by or to such 
master netting agreement participant under or 
in connection with the master netting agreement 
in issue, except under section 548(a)(1) of this 
title.’’. 

(f) FRAUDULENT TRANSFERS OF MASTER NET-
TING AGREEMENTS.—Section 548(d)(2) of title 11, 
United States Code, is amended— 

(1) in subparagraph (C), by striking ‘‘and’’; 
(2) in subparagraph (D), by striking the pe-

riod and inserting ‘‘; and’’; and 
(3) by adding at the end the following new 

subparagraph: 
‘‘(E) a master netting agreement participant 

that receives a transfer in connection with a 
master netting agreement takes for value to the 
extent of such transfer, but only to the extent 
that such participant would take for value 
under paragraph (B), (C), or (D) for each indi-
vidual contract covered by the master netting 
agreement in issue.’’. 

(g) TERMINATION OR ACCELERATION OF SECU-
RITIES CONTRACTS.—Section 555 of title 11, 
United States Code, is amended— 

(1) by amending the section heading to read 
‘‘Contractual right to liquidate, terminate, or 
accelerate a securities contract’’; and 

(2) in the first sentence, by striking ‘‘liquida-
tion’’ and inserting ‘‘liquidation, termination, 
or acceleration’’. 

(h) TERMINATION OR ACCELERATION OF COM-
MODITIES OR FORWARD CONTRACTS.—Section 556 
of title 11, United States Code, is amended— 

(1) by amending the section heading to read 
‘‘Contractual right to liquidate, terminate, or 
accelerate a commodities contract or forward 
contract’’; and 

(2) in the first sentence, by striking ‘‘liquida-
tion’’ and inserting ‘‘liquidation, termination, 
or acceleration’’. 

(i) TERMINATION OR ACCELERATION OF REPUR-
CHASE AGREEMENTS.—Section 559 of title 11, 
United States Code, is amended— 

(1) by amending the section heading to read 
‘‘Contractual right to liquidate, terminate, or 
accelerate a repurchase agreement’’; and 

(2) in the first sentence, by striking ‘‘liquida-
tion’’ and inserting ‘‘liquidation, termination, 
or acceleration’’. 

(j) LIQUIDATION, TERMINATION, OR ACCELERA-
TION OF SWAP AGREEMENTS.—Section 560 of title 
11, United States Code, is amended— 

(1) by amending the section heading to read 
‘‘Contractual right to liquidate, terminate, or 
accelerate a swap agreement’’; and 

(2) in the first sentence, by striking ‘‘termi-
nation of a swap agreement’’ and inserting ‘‘liq-
uidation, termination, or acceleration of 1 or 
more swap agreements’’; and 

(3) by striking ‘‘in connection with any swap 
agreement’’ and inserting ‘‘in connection with 
the termination, liquidation, or acceleration of 1 
or more swap agreements’’. 

(k) LIQUIDATION, TERMINATION, ACCELERA-
TION, OR OFFSET UNDER A MASTER NETTING 
AGREEMENT AND ACROSS CONTRACTS.—Title 11, 
United States Code, is amended by inserting 
after section 560 the following new section: 

‘‘§ 561. Contractual right to terminate, liq-
uidate, accelerate, or offset under a master 
netting agreement and across contracts 
‘‘(a) IN GENERAL.—Subject to subsection (b), 

the exercise of any contractual right, because of 
a condition of the kind specified in section 
365(e)(1), to cause the termination, liquidation, 
or acceleration of or to offset, or net termination 
values, payment amounts or other transfer obli-
gations arising under or in connection with the 
termination, liquidation, or acceleration of 1 or 
more— 

‘‘(1) securities contracts, as defined in section 
741(7); 

‘‘(2) commodity contracts, as defined in sec-
tion 761(4); 

‘‘(3) forward contracts; 
‘‘(4) repurchase agreements; 
‘‘(5) swap agreements; or 
‘‘(6) master netting agreements, 

shall not be stayed, avoided, or otherwise lim-
ited by operation of any provision of this title or 
by any order of a court or administrative agency 
in any proceeding under this title. 

‘‘(b) EXCEPTION.— 
‘‘(1) A party may exercise a contractual right 

described in subsection (a) to terminate, liq-
uidate, or accelerate only to the extent that 
such party could exercise such a right under 
section 555, 556, 559, or 560 for each individual 
contract covered by the master netting agree-
ment in issue. 

‘‘(2)(A) A party may not exercise a contrac-
tual right described in subsection (a) to offset or 
to net obligations arising under, or in connec-
tion with, a commodity contract against obliga-
tions arising under, or in connection with, any 
instrument listed in subsection (a) if the obliga-
tions are not mutual. 

‘‘(B) If a debtor is a commodity broker subject 
to subchapter IV of chapter 7 of this title, a 
party may not net or offset an obligation to the 
debtor arising under, or in connection with, a 
commodity contract against any claim arising 
under, or in connection with, other instruments 
listed in subsection (a) if the party has no posi-
tive net equity in the commodity account at the 
debtor, as calculated under subchapter IV. 

‘‘(c) DEFINITION.—As used in this section, the 
term ‘contractual right’ includes a right set 
forth in a rule or bylaw of a national securities 
exchange, a national securities association, or a 
securities clearing agency, a right set forth in a 
bylaw of a clearing organization or contract 
market or in a resolution of the governing board 
thereof, and a right whether or not evidenced in 
writing arising under common law, under law 
merchant, or by reason of normal business prac-
tice.’’. 

(l) MUNICIPAL BANKRUPTCIES.—Section 901 of 
title 11, United States Code, is amended— 

(1) by inserting ‘‘, 555, 556’’ after ‘‘553’’; and 
(2) by inserting ‘‘, 559, 560, 561, 562’’ after 

‘‘557’’. 
(m) ANCILLARY PROCEEDINGS.—Section 304 of 

title 11, United States Code, is amended by add-
ing at the end the following new subsection: 

‘‘(d) Any provisions of this title relating to se-
curities contracts, commodity contracts, forward 
contracts, repurchase agreements, swap agree-
ments, or master netting agreements shall apply 

in a case ancillary to a foreign proceeding under 
this section or any other section of this title so 
that enforcement of contractual provisions of 
such contracts and agreements in accordance 
with their terms will not be stayed or otherwise 
limited by operation of any provision of this title 
or by order of a court in any proceeding under 
this title, and to limit avoidance powers to the 
same extent as in a proceeding under chapter 7 
or 11 of this title (such enforcement not to be 
limited based on the presence or absence of as-
sets of the debtor in the United States).’’. 

(n) COMMODITY BROKER LIQUIDATIONS.—Title 
11, United States Code, is amended by inserting 
after section 766 the following new section: 
‘‘§ 767. Commodity broker liquidation and for-

ward contract merchants, commodity bro-
kers, stockbrokers, financial institutions, se-
curities clearing agencies, swap partici-
pants, repo participants, and master net-
ting agreement participants 
‘‘Notwithstanding any other provision of this 

title, the exercise of rights by a forward contract 
merchant, commodity broker, stockbroker, fi-
nancial institution, securities clearing agency, 
swap participant, repo participant, or master 
netting agreement participant under this title 
shall not affect the priority of any unsecured 
claim it may have after the exercise of such 
rights or affect the provisions of this subchapter 
IV regarding customer property or distribu-
tions.’’. 

(o) STOCKBROKER LIQUIDATIONS.—Title 11, 
United States Code, is amended by inserting 
after section 752 the following new section: 
‘‘§ 753. Stockbroker liquidation and forward 

contract merchants, commodity brokers, 
stockbrokers, financial institutions, securi-
ties clearing agencies, swap participants, 
repo participants, and master netting 
agreement participants 
‘‘Notwithstanding any other provision of this 

title, the exercise of rights by a forward contract 
merchant, commodity broker, stockbroker, fi-
nancial institution, securities clearing agency, 
swap participant, repo participant, or master 
netting agreement participant under this title 
shall not affect the priority of any unsecured 
claim it may have after the exercise of rights or 
affect the provisions of this subchapter regard-
ing customer property or distributions.’’. 

(p) SETOFF.—Section 553 of title 11, United 
States Code, is amended— 

(1) in subsection (a)(3)(C), by inserting ‘‘(ex-
cept for a setoff of a kind described in section 
362(b)(6), 362(b)(7), 362(b)(17), 555, 556, 559, 560, 
or 561 of this title)’’ before the period; and 

(2) in subsection (b)(1), by striking 
‘‘362(b)(14),’’ and inserting ‘‘362(b)(17), 555, 556, 
559, 560, 561’’. 

(q) SECURITIES CONTRACTS, COMMODITY CON-
TRACTS, AND FORWARD CONTRACTS.—Title 11, 
United States Code, is amended— 

(1) in section 362(b)(6), by striking ‘‘financial 
institutions,’’ each place such term appears and 
inserting ‘‘financial institution, financial par-
ticipant’’; 

(2) in section 546(e), by inserting ‘‘financial 
participant’’ after ‘‘financial institution,’’; 

(3) in section 548(d)(2)(B), by inserting ‘‘fi-
nancial participant’’ after ‘‘financial institu-
tion,’’; 

(4) in section 555— 
(A) by inserting ‘‘financial participant’’ after 

‘‘financial institution,’’; and 
(B) by inserting before the period ‘‘, a right 

set forth in a bylaw of a clearing organization 
or contract market or in a resolution of the gov-
erning board thereof, and a right, whether or 
not in writing, arising under common law, 
under law merchant, or by reason of normal 
business practice’’; and 

(5) in section 556, by inserting ‘‘, financial 
participant’’ after ‘‘commodity broker’’. 

(r) TECHNICAL AND CONFORMING AMEND-
MENT.—Section 104 of title 11, United States 
Code, is amended by adding at the end the fol-
lowing new subsection: 
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‘‘(c) EXCEPTION FOR CERTAIN DEFINED 

TERMS.—No adjustments shall be made under 
this section to the dollar amounts set forth in 
the definition of the term ‘financial participant’ 
in section 101(22A).’’. 
SEC. 402. RECORDKEEPING REQUIREMENTS. 

Section 11(e)(8) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1821(e)(8)) is amended by 
adding at the end the following new subpara-
graph: 
SEC. 403. DAMAGE MEASURE. 

(a) Title 11, United States Code, is amended 
by inserting after section 561 (as added by sec-
tion 7(k)) the following new section: 
‘‘§ 561. Damage measure in connection with 

swap agreements, securities contracts, for-
ward contracts, commodity contracts, repur-
chase agreements, or master netting agree-
ments 
‘‘If the trustee rejects a swap agreement, secu-

rities contract as defined in section 741 of this 
title, forward contract, repurchase agreement, 
or master netting agreement pursuant to section 
365(a) of this title, or if a forward contract mer-
chant, stockbroker, financial institution, securi-
ties clearing agency, repo participant, master 
netting agreement participant, or swap partici-
pant liquidates, terminates, or accelerates any 
such contract or agreement, damages shall be 
measured as of the earlier of— 

‘‘(1) the date of such rejection; or 
‘‘(2) the date of such liquidation, termination, 

or acceleration.’’. 
(b) CLAIMS ARISING FROM REJECTION.—Sec-

tion 502(g) of title 11, United States Code, is 
amended— 

(1) by designating the existing text as para-
graph (1); and 

(2) by adding at the end the following new 
paragraph: 

‘‘(2) A claim for damages calculated in accord-
ance with section 562 of this title shall be al-
lowed under subsection (a),(b), or (c) of this sec-
tion or disallowed under subsection (d) or (e) of 
this section as if such claim had arisen before 
the date of the filing of the petition.’’. 
SEC. 404. ASSET-BACKED SECURITIZATIONS. 

Section 541 of title 11, United States Code, is 
amended— 

(1) in subsection (b), by striking ‘‘or’’ at the 
end of paragraph (4); 

(2) by redesignating paragraph (5) of sub-
section (b) as paragraph (6); 

(3) by inserting after paragraph (4) of sub-
section (b) the following new paragraph: 

‘‘(5) any eligible asset (or proceeds thereof), to 
the extent that such eligible asset was trans-
ferred by the debtor, before the date of com-
mencement of the case, to an eligible entity in 
connection with an asset-backed securitization, 
except to the extent such asset (or proceeds or 
value thereof) may be recovered by the trustee 
under section 550 by virtue of avoidance under 
section 548(a); or’’; and 

(4) by adding at the end the following new 
subsection: 

‘‘(e) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply: 

‘‘(1) ASSET-BACKED SECURITIZATION.—The 
term ‘asset-backed securitization’ means a 
transaction in which eligible assets transferred 
to an eligible entity are used as the source of 
payment on securities, the most senior of which 
are rated investment grade by 1 or more nation-
ally recognized securities rating organizations, 
issued by an issuer; 

‘‘(2) ELIGIBLE ASSET.—The term ‘eligible asset’ 
means— 

‘‘(A) financial assets (including interests 
therein and proceeds thereof), either fixed or re-
volving, including residential and commercial 
mortgage loans, consumer receivables, trade re-
ceivables, and lease receivables, that, by their 
terms, convert into cash within a finite time pe-
riod, plus any rights or other assets designed to 
assure the servicing or timely distribution of 
proceeds to security holders; 

‘‘(B) cash; and 
‘‘(C) securities. 
‘‘(3) ELIGIBLE ENTITY.—The term ‘eligible enti-

ty’ means— 
‘‘(A) an issuer; or 
‘‘(B) a trust, corporation, partnership, or 

other entity engaged exclusively in the business 
of acquiring and transferring eligible assets di-
rectly or indirectly to an issuer and taking ac-
tions ancillary thereto; 

‘‘(4) ISSUER.—The term ‘issuer’ means a trust, 
corporation, partnership, or other entity en-
gaged exclusively in the business of acquiring 
and holding eligible assets, issuing securities 
backed by eligible assets, and taking actions an-
cillary thereto. 

‘‘(5) TRANSFERRED.—The term ‘transferred’ 
means the debtor, pursuant to a written agree-
ment, represented and warranted that eligible 
assets were sold, contributed, or otherwise con-
veyed with the intention of removing them from 
the estate of the debtor pursuant to subsection 
(b)(5), irrespective, without limitation of— 

‘‘(A) whether the debtor directly or indirectly 
obtained or held an interest in the issuer or in 
any securities issued by the issuer; 

‘‘(B) whether the debtor had an obligation to 
repurchase or to service or supervise the serv-
icing of all or any portion of such eligible assets; 
or 

‘‘(C) the characterization of such sale, con-
tribution, or other conveyance for tax, account-
ing, regulatory reporting, or other purposes.’’. 
SEC. 405. PROHIBITION ON CERTAIN ACTIONS 

FOR FAILURE TO INCUR FINANCE 
CHARGES. 

Section 106 of the Truth in Lending Act (15 
U.S.C. 1605) is amended by adding at the end 
the following: 

‘‘(g) PROHIBITION ON CERTAIN ACTIONS FOR 
FAILURE TO INCUR FINANCE CHARGES.—A cred-
itor may not, solely because a consumer has not 
incurred finance charges in connection with an 
extension of credit— 

‘‘(1) refuse to renew or continue to offer the 
extension of credit to that consumer; or 

‘‘(2) charge a fee to that consumer in lieu of 
a finance charge.’’. 
SEC. 406. FEES ARISING FROM CERTAIN OWNER-

SHIP INTERESTS. 
Section 523(a)(16) of title 11, United States 

Code, is amended— 
(1) by striking ‘‘dwelling’’ the first place it ap-

pears; 
(2) by striking ‘‘ownership or’’ and inserting 

‘‘ownership,’’; 
(3) by striking ‘‘housing’’ the first place it ap-

pears; and 
(4) by striking ‘‘but only’’ and all that follows 

through ‘‘such period,’’, and inserting ‘‘or a lot 
in a homeowners association, for as long as the 
debtor or the trustee has a legal, equitable, or 
possessory ownership interest in such unit, such 
corporation, or such lot,’’. 
SEC. 407. BANKRUPTCY FEES. 

Section 1930 of title 28, United States Code, is 
amended— 

(1) in subsection (a), by striking ‘‘Notwith-
standing section 1915 of this title, the parties’’ 
and inserting ‘‘Subject to subsection (f), the par-
ties’’; and 

(2) by adding at the end the following: 
‘‘(f)(1) The Judicial Conference of the United 

States shall prescribe procedures for waiving 
fees under this subsection. 

‘‘(2) Under the procedures described in para-
graph (1), the district court or the bankruptcy 
court may waive a filing fee described in para-
graph (3) for a case commenced under chapter 7 
of title 11 if the court determines that an indi-
vidual debtor is unable to pay that fee in in-
stallments. 

‘‘(3) A filing fee referred to in paragraph (2) 
is— 

‘‘(A) a filing fee under subsection (a)(1); or 
‘‘(B) any other fee prescribed by the Judicial 

Conference of the United States under sub-

section (b) that is payable to the clerk of the dis-
trict court or the clerk of the bankruptcy court 
upon the commencement of a case under chapter 
7 of title 11. 

‘‘(4) In addition to waiving a fee described in 
paragraph (3) under paragraph (2), the district 
court or the bankruptcy court may waive any 
other fee prescribed under subsection (b) or (c) 
if the court determines that the individual is un-
able to pay that fee in installments.’’. 
SEC. 408. APPLICABILITY. 

The amendments made by this title shall apply 
with respect to cases commenced or appoint-
ments made under any Federal or State law 
after the date of enactment of this Act. 
TITLE V—ANCILLARY AND OTHER CROSS- 

BORDER CASES 
SEC. 501. AMENDMENT TO ADD A CHAPTER 6 TO 

TITLE 11, UNITED STATES CODE. 
(a) IN GENERAL.—Title 11, United States Code, 

is amended by inserting after chapter 5 the fol-
lowing: 

‘‘CHAPTER 6—ANCILLARY AND OTHER 
CROSS-BORDER CASES 

‘‘Sec. 
‘‘601. Purpose and scope of application. 

‘‘SUBCHAPTER I—GENERAL PROVISIONS 
‘‘602. Definitions. 
‘‘603. International obligations of the United 

States. 
‘‘604. Commencement of ancillary case. 
‘‘605. Authorization to act in a foreign country. 
‘‘606. Public policy exception. 
‘‘607. Additional assistance. 
‘‘608. Interpretation. 
‘‘SUBCHAPTER II—ACCESS OF FOREIGN 

REPRESENTATIVES AND CREDITORS TO 
THE COURT 

‘‘609. Right of direct access. 
‘‘610. Limited jurisdiction. 
‘‘611. Commencement of bankruptcy case under 

section 301 or 303. 
‘‘612. Participation of a foreign representative 

in a case under this title. 
‘‘613. Access of foreign creditors to a case under 

this title. 
‘‘614. Notification to foreign creditors con-

cerning a case under this title. 

‘‘SUBCHAPTER III—RECOGNITION OF A 
FOREIGN PROCEEDING AND RELIEF 

‘‘615. Application for recognition of a foreign 
proceeding. 

‘‘616. Presumptions concerning recognition. 
‘‘617. Order recognizing a foreign proceeding. 
‘‘618. Subsequent information. 
‘‘619. Relief that may be granted upon petition 

for recognition of a foreign pro-
ceeding. 

‘‘620. Effects of recognition of a foreign main 
proceeding. 

‘‘621. Relief that may be granted upon recogni-
tion of a foreign proceeding. 

‘‘622. Protection of creditors and other inter-
ested persons. 

‘‘623. Actions to avoid acts detrimental to credi-
tors. 

‘‘624. Intervention by a foreign representative. 

‘‘SUBCHAPTER IV—COOPERATION WITH 
FOREIGN COURTS AND FOREIGN REP-
RESENTATIVES 

‘‘625. Cooperation and direct communication be-
tween the court and foreign 
courts or foreign representatives. 

‘‘626. Cooperation and direct communication be-
tween the trustee and foreign 
courts or foreign representatives. 

‘‘627. Forms of cooperation. 

‘‘SUBCHAPTER V—CONCURRENT 
PROCEEDINGS 

‘‘628. Commencement of a case under this title 
after recognition of a foreign 
main proceeding. 

‘‘629. Coordination of a case under this title 
and a foreign proceeding. 
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‘‘630. Coordination of more than 1 foreign pro-

ceeding. 
‘‘631. Presumption of insolvency based on rec-

ognition of a foreign main pro-
ceeding. 

‘‘632. Rule of payment in concurrent pro-
ceedings. 

‘‘§ 601. Purpose and scope of application 
‘‘(a) The purpose of this chapter is to incor-

porate the Model Law on Cross-Border Insol-
vency so as to provide effective mechanisms for 
dealing with cases of cross-border insolvency 
with the objectives of— 

‘‘(1) cooperation between— 
‘‘(A) United States courts, United States 

Trustees, trustees, examiners, debtors, and debt-
ors in possession; and 

‘‘(B) the courts and other competent authori-
ties of foreign countries involved in cross-border 
insolvency cases; 

‘‘(2) greater legal certainty for trade and in-
vestment; 

‘‘(3) fair and efficient administration of cross- 
border insolvencies that protects the interests of 
all creditors, and other interested entities, in-
cluding the debtor; 

‘‘(4) protection and maximization of the value 
of the debtor’s assets; and 

‘‘(5) facilitation of the rescue of financially 
troubled businesses, thereby protecting invest-
ment and preserving employment. 

‘‘(b) This chapter applies where— 
‘‘(1) assistance is sought in the United States 

by a foreign court or a foreign representative in 
connection with a foreign proceeding; 

‘‘(2) assistance is sought in a foreign country 
in connection with a case under this title; 

‘‘(3) a foreign proceeding and a case under 
this title with respect to the same debtor are tak-
ing place concurrently; or 

‘‘(4) creditors or other interested persons in a 
foreign country have an interest in requesting 
the commencement of, or participating in, a case 
or proceeding under this title. 

‘‘(c) This chapter does not apply to— 
‘‘(1) a proceeding concerning an entity identi-

fied by exclusion in subsection 109(b); or 
‘‘(2) a natural person or a natural person and 

that person’s spouse who have debts within the 
limits specified in under section 109(e) and who 
are citizens of the United States or aliens law-
fully admitted for permanent residence in the 
United States. 

‘‘SUBCHAPTER I—GENERAL PROVISIONS 
‘‘§ 602. Definitions 

‘‘For the purposes of this chapter, the term— 
‘‘(1) ‘debtor’ means an entity that is the sub-

ject of a foreign proceeding; 
‘‘(2) ‘establishment’ means any place of oper-

ations where the debtor carries out a nontransi-
tory economic activity; 

‘‘(3) ‘foreign court’ means a judicial or other 
authority competent to control or supervise a 
foreign proceeding; 

‘‘(4) ‘foreign main proceeding’ means a foreign 
proceeding taking place in the country where 
the debtor has the center of its main interests; 

‘‘(5) ‘foreign nonmain proceeding’ means a 
foreign proceeding, other than a foreign main 
proceeding, taking place in a country where the 
debtor has an establishment; 

‘‘(6) ‘trustee’ includes a trustee, a debtor in 
possession in a case under any chapter of this 
title, or a debtor under chapters 9 or 13 of this 
title; and 

‘‘(7) ‘within the territorial jurisdiction of the 
United States’ when used with reference to 
property of a debtor refers to tangible property 
located within the territory of the United States 
and intangible property deemed to be located 
within that territory, including any property 
that may properly be seized or garnished by an 
action in a Federal or State court in the United 
States. 
‘‘§ 603. International obligations of the United 

States 
‘‘To the extent that this chapter conflicts with 

an obligation of the United States arising out of 

any treaty or other form of agreement to which 
it is a party with 1 or more other countries, the 
requirements of the treaty or agreement prevail. 
‘‘§ 604. Commencement of ancillary case 

‘‘A case under this chapter is commenced by 
the filing of a petition for recognition of a for-
eign proceeding under section 615. 
‘‘§ 605. Authorization to act in a foreign coun-

try 
‘‘A trustee or another entity designated by the 

court may be authorized by the court to act in 
a foreign country on behalf of an estate created 
under section 541. An entity authorized to act 
under this section may act in any way permitted 
by the applicable foreign law. 
‘‘§ 606. Public policy exception 

‘‘Nothing in this chapter prevents the court 
from refusing to take an action governed by this 
chapter if the action would be manifestly con-
trary to the public policy of the United States. 
‘‘§ 607. Additional assistance 

‘‘(a) Nothing in this chapter limits the power 
of the court, upon recognition of a foreign pro-
ceeding, to provide additional assistance to a 
foreign representative under this title or under 
other laws of the United States. 

‘‘(b) In determining whether to provide addi-
tional assistance under this title or under other 
laws of the United States, the court shall con-
sider whether such additional assistance, con-
sistent with the principles of comity, will rea-
sonably assure— 

‘‘(1) just treatment of all holders of claims 
against or interests in the debtor’s property; 

‘‘(2) protection of claim holders in the United 
States against prejudice and inconvenience in 
the processing of claims in such foreign pro-
ceeding; 

‘‘(3) prevention of preferential or fraudulent 
dispositions of property of the debtor; 

‘‘(4) distribution of proceeds of the debtor’s 
property substantially in accordance with the 
order prescribed by this title; and 

‘‘(5) if appropriate, the provision of an oppor-
tunity for a fresh start for the individual that 
such foreign proceeding concerns. 
‘‘§ 608. Interpretation 

‘‘In interpreting this chapter, the court shall 
consider its international origin, and the need 
to promote an application of this chapter that is 
consistent with the application of similar stat-
utes adopted by foreign jurisdictions. 

‘‘SUBCHAPTER II—ACCESS OF FOREIGN 
REPRESENTATIVES AND CREDITORS TO 
THE COURT 

‘‘§ 609. Right of direct access 
‘‘(a) A foreign representative is entitled to 

commence a case under section 604 by filing a 
petition for recognition under section 615, and 
upon recognition, to apply directly to other Fed-
eral and State courts for appropriate relief in 
those courts. 

‘‘(b) Upon recognition, and subject to section 
610, a foreign representative has the capacity to 
sue and be sued. 

‘‘(c) Recognition under this chapter is pre-
requisite to the granting of comity or coopera-
tion to a foreign proceeding in any State or Fed-
eral court in the United States. Any request for 
comity or cooperation in any court shall be ac-
companied by a sworn statement setting forth 
whether recognition under section 615 has been 
sought and the status of any such petition. 

‘‘(d) Upon denial of recognition under this 
chapter, the court may issue appropriate orders 
necessary to prevent an attempt to obtain com-
ity or cooperation from courts in the United 
States without such recognition. 

‘‘§ 610. Limited jurisdiction 
‘‘The sole fact that a foreign representative 

files a petition under sections 604 and 615 does 
not subject the foreign representative to the ju-
risdiction of any court in the United States for 
any other purpose. 

‘‘§ 611. Commencement of bankruptcy case 
under section 301 or 303 

‘‘(a) Upon filing a petition for recognition, a 
foreign representative may commence— 

‘‘(1) an involuntary case under section 303; or 
‘‘(2) a voluntary case under section 301 or 302, 

if the foreign proceeding is a foreign main pro-
ceeding. 

‘‘(b) The petition commencing a case under 
subsection (a) of this section must be accom-
panied by a statement describing the petition for 
recognition and its current status. The court 
where the petition for recognition has been filed 
must be advised of the foreign representative’s 
intent to commence a case under subsection (a) 
of this section prior to such commencement. 

‘‘(c) A case under subsection (a) shall be dis-
missed unless recognition is granted. 

‘‘§ 612. Participation of a foreign representa-
tive in a case under this title 

‘‘Upon recognition of a foreign proceeding, 
the foreign representative in that proceeding is 
entitled to participate as a party in interest in 
a case regarding the debtor under this title. 

‘‘§ 613. Access of foreign creditors to a case 
under this title 

‘‘(a) Foreign creditors have the same rights re-
garding the commencement of, and participation 
in, a case under this title as domestic creditors. 

‘‘(b)(1) Subsection (a) of this section does not 
change or codify law in effect on the date of en-
actment of this chapter as to the priority of 
claims under section 507 or 726, except that the 
claim of a foreign creditor under those sections 
shall not be given a lower priority than the class 
of general unsecured claims without priority 
solely because the holder of such claim is a for-
eign creditor. 

‘‘(2)(A) Subsection (a) of this section and 
paragraph (1) of this subsection do not change 
or codify law in effect on the date of enactment 
of this chapter as to the allowability of foreign 
revenue claims or other foreign public law 
claims in a proceeding under this title. 

‘‘(B) Allowance and priority as to a foreign 
tax claim or other foreign public law claim shall 
be governed by any applicable tax treaty of the 
United States, under the conditions and cir-
cumstances specified therein. 

‘‘§ 614. Notification to foreign creditors con-
cerning a case under this title 

‘‘(a) Whenever in a case under this title, no-
tice is to be given to creditors generally or to 
any class or category of creditors, such notice 
shall also be given to the known creditors gen-
erally, or to creditors in the notified class or cat-
egory, that do not have addresses in the United 
States. The court may order that appropriate 
steps be taken with a view to notifying any 
creditor whose address is not yet known. 

‘‘(b) The notification to creditors with foreign 
addresses described in subsection (a) shall be 
given individually, unless the court considers 
that, under the circumstances, some other form 
of notification would be more appropriate. No 
letters rogatory or other similar formality is re-
quired. 

‘‘(c) When a notification of commencement of 
a case is to be given to foreign creditors, the no-
tification shall— 

‘‘(1) indicate the time period for filing proofs 
of claim and specify the place for their filing; 

‘‘(2) indicate whether secured creditors need 
to file their proofs of claim; and 

‘‘(3) contain any other information required to 
be included in such a notification to creditors 
pursuant to this title and the orders of the 
court. 

‘‘(d) Any rule of procedure or order of the 
court as to notice or the filing of a claim shall 
provide such additional time to creditors with 
foreign addresses as is reasonable under the cir-
cumstances. 
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‘‘SUBCHAPTER III—RECOGNITION OF A 

FOREIGN PROCEEDING AND RELIEF 
‘‘§ 615. Application for recognition of a foreign 

proceeding 
‘‘(a) A foreign representative applies to the 

court for recognition of the foreign proceeding 
in which the foreign representative has been ap-
pointed by filing a petition for recognition. 

‘‘(b) A petition for recognition shall be accom-
panied by— 

‘‘(1) a certified copy of the decision com-
mencing the foreign proceeding and appointing 
the foreign representative; 

‘‘(2) a certificate from the foreign court af-
firming the existence of the foreign proceeding 
and of the appointment of the foreign represent-
ative; or 

‘‘(3) in the absence of evidence referred to in 
paragraphs (1) and (2), any other evidence ac-
ceptable to the court of the existence of the for-
eign proceeding and of the appointment of the 
foreign representative. 

‘‘(c) A petition for recognition shall also be 
accompanied by a statement identifying all for-
eign proceedings with respect to the debtor that 
are known to the foreign representative. 

‘‘(d) The documents referred to in paragraphs 
(1) and (2) of subsection (b) must be translated 
into English. The court may require a trans-
lation into English of additional documents. 
‘‘§ 616. Presumptions concerning recognition 

‘‘(a) If the decision or certificate referred to in 
section 615(b) indicates that the foreign pro-
ceeding is a foreign proceeding within the mean-
ing of section 101(23) and that the person or 
body is a foreign representative within the 
meaning of section 101(24), the court is entitled 
to so presume. 

‘‘(b) The court is entitled to presume that doc-
uments submitted in support of the petition for 
recognition are authentic, whether the docu-
ments have been subjected to legal processing 
under applicable law. 

‘‘(c) In the absence of evidence to the con-
trary, the debtor’s registered office, or habitual 
residence in the case of an individual, is pre-
sumed to be the center of the debtor’s main in-
terests. 
‘‘§ 617. Order recognizing a foreign proceeding 

‘‘(a) Subject to section 606, an order recog-
nizing a foreign proceeding shall be entered if— 

‘‘(1) the foreign proceeding is a foreign main 
proceeding or foreign nonmain proceeding with-
in the meaning of section 602 and is a foreign 
proceeding within the meaning of section 
101(23); 

‘‘(2) the person or body applying for recogni-
tion is a foreign representative within the mean-
ing of section 101(24); and 

‘‘(3) the petition meets the requirements of sec-
tion 615. 

‘‘(b) The foreign proceeding shall be recog-
nized— 

‘‘(1) as a foreign main proceeding if it is tak-
ing place in the country where the debtor has 
the center of its main interests; or 

‘‘(2) as a foreign nonmain proceeding if the 
debtor has an establishment within the meaning 
of section 602 in the foreign country where the 
proceeding is pending. 

‘‘(c) A petition for recognition of a foreign 
proceeding shall be decided upon at the earliest 
possible time. Entry of an order recognizing a 
foreign proceeding shall constitute recognition 
under this chapter. 

‘‘(d) The provisions of this subchapter do not 
prevent modification or termination of recogni-
tion if it is shown that the grounds for granting 
it were fully or partially lacking or have ceased 
to exist, but in considering such action the court 
shall give due weight to possible prejudice to 
parties that have relied upon the granting of 
recognition. The foreign proceeding may be 
closed in the manner prescribed for a case under 
section 350. 
‘‘§ 618. Subsequent information 

‘‘From the time of filing the petition for rec-
ognition of the foreign proceeding, the foreign 

representative shall file with the court promptly 
a notice of change of status concerning— 

‘‘(1) any substantial change in the status of 
the foreign proceeding or the status of the for-
eign representative’s appointment; and 

‘‘(2) any other foreign proceeding regarding 
the debtor that becomes known to the foreign 
representative. 
‘‘§ 619. Relief that may be granted upon peti-

tion for recognition of a foreign proceeding 
‘‘(a) From the time of filing a petition for rec-

ognition until the petition is decided upon, the 
court may, at the request of the foreign rep-
resentative, where relief is urgently needed to 
protect the assets of the debtor or the interests 
of the creditors, grant relief of a provisional na-
ture, including— 

‘‘(1) staying execution against the debtor’s as-
sets; 

‘‘(2) entrusting the administration or realiza-
tion of all or part of the debtor’s assets located 
in the United States to the foreign representa-
tive or another person designated by the court, 
including an examiner, in order to protect and 
preserve the value of assets that, by their nature 
or because of other circumstances, are perish-
able, susceptible to devaluation or otherwise in 
jeopardy; and 

‘‘(3) any relief referred to in paragraph (3), 
(4), or (7) of section 621(a). 

‘‘(b) Unless extended under section 621(a)(6), 
the relief granted under this section terminates 
when the petition for recognition is decided 
upon. 

‘‘(c) It is a ground for denial of relief under 
this section that such relief would interfere with 
the administration of a foreign main proceeding. 

‘‘(d) The court may not enjoin a police or reg-
ulatory act of a governmental unit, including a 
criminal action or proceeding, under this sec-
tion. 

‘‘(e) The standards, procedures, and limita-
tions applicable to an injunction shall apply to 
relief under this section. 
‘‘§ 620. Effects of recognition of a foreign main 

proceeding 
‘‘(a) Upon recognition of a foreign proceeding 

that is a foreign main proceeding— 
‘‘(1) section 362 applies with respect to the 

debtor and that property of the debtor that is 
within the territorial jurisdiction of the United 
States; and 

‘‘(2) transfer, encumbrance, or any other dis-
position of an interest of the debtor in property 
within the territorial jurisdiction of the United 
States is restrained as and to the extent that is 
provided for property of an estate under sections 
363, 549, and 552. 
Unless the court orders otherwise, the foreign 
representative may operate the debtor’s business 
and may exercise the powers of a trustee under 
section 549, subject to sections 363 and 552. 

‘‘(b) The scope, and the modification or termi-
nation, of the stay and restraints referred to in 
subsection (a) of this section are subject to the 
exceptions and limitations provided in sub-
sections (b), (c), and (d) of section 362, sub-
sections (b) and (c) of section 363, and sections 
552, 555 through 557, 559, and 560. 

‘‘(c) Subsection (a) of this section does not af-
fect the right to commence individual actions or 
proceedings in a foreign country to the extent 
necessary to preserve a claim against the debtor. 

‘‘(d) Subsection (a) of this section does not af-
fect the right of a foreign representative or an 
entity to file a petition commencing a case under 
this title or the right of any party to file claims 
or take other proper actions in such a case. 
‘‘§ 621. Relief that may be granted upon rec-

ognition of a foreign proceeding 
‘‘(a) Upon recognition of a foreign proceeding, 

whether main or nonmain, where necessary to 
effectuate the purpose of this chapter and to 
protect the assets of the debtor or the interests 
of the creditors, the court may, at the request of 
the foreign representative, grant any appro-
priate relief, including— 

‘‘(1) staying the commencement or continu-
ation of individual actions or individual pro-
ceedings concerning the debtor’s assets, rights, 
obligations or liabilities to the extent they have 
not been stayed under section 620(a); 

‘‘(2) staying execution against the debtor’s as-
sets to the extent it has not been stayed under 
section 620(a); 

‘‘(3) suspending the right to transfer, encum-
ber or otherwise dispose of any assets of the 
debtor to the extent this right has not been sus-
pended under section 620(a); 

‘‘(4) providing for the examination of wit-
nesses, the taking of evidence or the delivery of 
information concerning the debtor’s assets, af-
fairs, rights, obligations or liabilities; 

‘‘(5) entrusting the administration or realiza-
tion of all or part of the debtor’s assets within 
the territorial jurisdiction of the United States 
to the foreign representative or another person, 
including an examiner, designated by the court; 

‘‘(6) extending relief granted under section 
619(a); and 

‘‘(7) granting any additional relief that may 
be available to a trustee, except for relief avail-
able under sections 522, 544, 545, 547, 548, 550, 
and 724(a). 

‘‘(b) Upon recognition of a foreign proceeding, 
whether main or nonmain, the court may, at the 
request of the foreign representative, entrust the 
distribution of all or part of the debtor’s assets 
located in the United States to the foreign rep-
resentative or another person, including an ex-
aminer, designated by the court, provided that 
the court is satisfied that the interests of credi-
tors in the United States are sufficiently pro-
tected. 

‘‘(c) In granting relief under this section to a 
representative of a foreign nonmain proceeding, 
the court must be satisfied that the relief relates 
to assets that, under the law of the United 
States, should be administered in the foreign 
nonmain proceeding or concerns information re-
quired in that proceeding. 

‘‘(d) The court may not enjoin a police or reg-
ulatory act of a governmental unit, including a 
criminal action or proceeding, under this sec-
tion. 

‘‘§ 622. Protection of creditors and other inter-
ested persons 

‘‘(a) In granting or denying relief under sec-
tion 619 or 621, or in modifying or terminating 
relief under subsection (c) of this section, the 
court must find that the interests of the credi-
tors and other interested persons or entities, in-
cluding the debtor, are sufficiently protected. 

‘‘(b) The court may subject relief granted 
under section 619 or 621 to conditions it con-
siders appropriate. 

‘‘(c) The court may, at the request of the for-
eign representative or an entity affected by re-
lief granted under section 619 or 621, or at its 
own motion, modify or terminate such relief. 

‘‘§ 623. Actions to avoid acts detrimental to 
creditors 

‘‘(a) Upon recognition of a foreign proceeding, 
the foreign representative has standing in a 
pending case under another chapter of this title 
to initiate actions under sections 522, 544, 545, 
547, 548, 550, and 724(a). 

‘‘(b) When the foreign proceeding is a foreign 
nonmain proceeding, the court must be satisfied 
that an action under subsection (a) of this sec-
tion relates to assets that, under United States 
law, should be administered in the foreign 
nonmain proceeding. 

‘‘§ 624. Intervention by a foreign representa-
tive 

‘‘Upon recognition of a foreign proceeding, 
the foreign representative may intervene in any 
proceedings in a State or Federal court in the 
United States in which the debtor is a party. 
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CONGRESSIONAL RECORD — SENATE S10783 September 23, 1998 
‘‘SUBCHAPTER IV—COOPERATION WITH 

FOREIGN COURTS AND FOREIGN REP-
RESENTATIVES 

‘‘§ 625. Cooperation and direct communication 
between the court and foreign courts or for-
eign representatives 
‘‘(a) In all matters included within section 

601, the court shall cooperate to the maximum 
extent possible with foreign courts or foreign 
representatives, either directly or through the 
trustee. 

‘‘(b) The court is entitled to communicate di-
rectly with, or to request information or assist-
ance directly from, foreign courts or foreign rep-
resentatives, subject to the rights of parties in 
interest to notice and participation. 
‘‘§ 626. Cooperation and direct communication 

between the trustee and foreign courts or 
foreign representatives 
‘‘(a) In all matters included in section 601, the 

trustee or other person, including an examiner, 
designated by the court, shall, subject to the su-
pervision of the court, cooperate to the max-
imum extent possible with foreign courts or for-
eign representatives. 

‘‘(b) The trustee or other person, including an 
examiner, designated by the court is entitled, 
subject to the supervision of the court, to com-
municate directly with foreign courts or foreign 
representatives. 

‘‘(c) Section 1104(d) shall apply to the ap-
pointment of an examiner under this chapter. 
Any examiner shall comply with the qualifica-
tion requirements imposed on a trustee by sec-
tion 322(a). 
‘‘§ 627. Forms of cooperation 

‘‘Cooperation referred to in sections 625 and 
626 may be implemented by any appropriate 
means, including— 

‘‘(1) appointment of a person or body, includ-
ing an examiner, to act at the direction of the 
court; 

‘‘(2) communication of information by any 
means considered appropriate by the court; 

‘‘(3) coordination of the administration and 
supervision of the debtor’s assets and affairs; 

‘‘(4) approval or implementation of agreements 
concerning the coordination of proceedings; and 

‘‘(5) coordination of concurrent proceedings 
regarding the same debtor. 

‘‘SUBCHAPTER V—CONCURRENT 
PROCEEDINGS 

‘‘§ 628. Commencement of a case under this 
title after recognition of a foreign main pro-
ceeding 
‘‘After recognition of a foreign main pro-

ceeding, a case under another chapter of this 
title may be commenced only if the debtor has 
assets in the United States. The effects of that 
case shall be restricted to the assets of the debt-
or that are within the territorial jurisdiction of 
the United States and, to the extent necessary to 
implement cooperation and coordination under 
sections 625, 626, and 627, to other assets of the 
debtor that are within the jurisdiction of the 
court under sections 541(a) and 1334(e), to the 
extent that such other assets are not subject to 
the jurisdiction and control of a foreign pro-
ceeding that has been recognized under this 
chapter. 
‘‘§ 629. Coordination of a case under this title 

and a foreign proceeding 
‘‘Where a foreign proceeding and a case under 

another chapter of this title are taking place 
concurrently regarding the same debtor, the 
court shall seek cooperation and coordination 
under sections 625, 626, and 627, and the fol-
lowing shall apply: 

‘‘(1) When the case in the United States is 
taking place at the time the petition for recogni-
tion of the foreign proceeding is filed— 

‘‘(A) any relief granted under sections 619 or 
621 must be consistent with the case in the 
United States; and 

‘‘(B) even if the foreign proceeding is recog-
nized as a foreign main proceeding, section 620 
does not apply. 

‘‘(2) When a case in the United States under 
this title commences after recognition, or after 
the filing of the petition for recognition, of the 
foreign proceeding— 

‘‘(A) any relief in effect under sections 619 or 
621 shall be reviewed by the court and shall be 
modified or terminated if inconsistent with the 
case in the United States; and 

‘‘(B) if the foreign proceeding is a foreign 
main proceeding, the stay and suspension re-
ferred to in section 620(a) shall be modified or 
terminated if inconsistent with the case in the 
United States. 

‘‘(3) In granting, extending, or modifying re-
lief granted to a representative of a foreign 
nonmain proceeding, the court must be satisfied 
that the relief relates to assets that, under the 
law of the United States, should be administered 
in the foreign nonmain proceeding or concerns 
information required in that proceeding. 

‘‘(4) In achieving cooperation and coordina-
tion under sections 628 and 629, the court may 
grant any of the relief authorized under section 
305. 
‘‘§ 630. Coordination of more than 1 foreign 

proceeding 
‘‘In matters referred to in section 601, with re-

spect to more than one foreign proceeding re-
garding the debtor, the court shall seek coopera-
tion and coordination under sections 625, 626, 
and 627, and the following shall apply: 

‘‘(1) Any relief granted under section 619 or 
621 to a representative of a foreign nonmain 
proceeding after recognition of a foreign main 
proceeding must be consistent with the foreign 
main proceeding. 

‘‘(2) If a foreign main proceeding is recognized 
after recognition, or after the filing of a petition 
for recognition, of a foreign nonmain pro-
ceeding, any relief in effect under section 619 or 
621 shall be reviewed by the court and shall be 
modified or terminated if inconsistent with the 
foreign main proceeding. 

‘‘(3) If, after recognition of a foreign nonmain 
proceeding, another foreign nonmain proceeding 
is recognized, the court shall grant, modify, or 
terminate relief for the purpose of facilitating 
coordination of the proceedings. 
‘‘§ 631. Presumption of insolvency based on 

recognition of a foreign main proceeding 
‘‘In the absence of evidence to the contrary, 

recognition of a foreign main proceeding is for 
the purpose of commencing a proceeding under 
section 303, proof that the debtor is generally 
not paying its debts. 
‘‘§ 632. Rule of payment in concurrent pro-

ceedings 
‘‘Without prejudice to secured claims or rights 

in rem, a creditor who has received payment 
with respect to its claim in a foreign proceeding 
pursuant to a law relating to insolvency may 
not receive a payment for the same claim in a 
case under any other chapter of this title re-
garding the debtor, so long as the payment to 
other creditors of the same class is proportion-
ately less than the payment the creditor has al-
ready received.’’. 

(b) CLERICAL AMENDMENT.—The table of 
chapters for title 11, United States Code, is 
amended by inserting after the item relating to 
chapter 5 the following: 
‘‘6. Ancillary and Other Cross-Border 

Cases ............................................ 601’’. 
SEC. 502. AMENDMENTS TO OTHER CHAPTERS IN 

TITLE 11, UNITED STATES CODE. 
(a) APPLICABILITY OF CHAPTERS.—Section 103 

of title 11, United States Code, is amended— 
(1) in subsection (a), by inserting before the 

period the following: ‘‘and this chapter, sections 
307, 555 through 557, 559, and 560 apply in a 
case under chapter 6’’; and 

(2) by adding at the end the following: 
‘‘(j) Chapter 6 applies only in a case under 

that chapter, except that section 605 applies to 
trustees and to any other entity designated by 
the court, including an examiner, under chap-

ters 7, 11, and 12, to debtors in possession under 
chapters 11 and 12, and to debtors or trustees 
under chapters 9 and 13 who are authorized to 
act under section 605.’’. 

(b) DEFINITIONS.—Section 101 of title 11, 
United States Code, is amended by striking 
paragraphs (23) and (24) and inserting the fol-
lowing: 

‘‘(23) ‘foreign proceeding’ means a collective 
judicial or administrative proceeding in a for-
eign state, including an interim proceeding, pur-
suant to a law relating to insolvency in which 
proceeding the assets and affairs of the debtor 
are subject to control or supervision by a foreign 
court, for the purpose of reorganization or liq-
uidation; 

‘‘(24) ‘foreign representative’ means a person 
or body, including 1 appointed on an interim 
basis, authorized in a foreign proceeding to ad-
minister the reorganization or the liquidation of 
the debtor’s assets or affairs or to act as a rep-
resentative of the foreign proceeding;’’. 

(c) AMENDMENTS TO TITLE 28, UNITED STATES 
CODE.— 

(1) PROCEDURES.—Section 157(b)(2) of title 28, 
United States Code, is amended— 

(A) in subparagraph (N), by striking ‘‘and’’ at 
the end; 

(B) in subparagraph (O), by striking the pe-
riod at the end and inserting ‘‘; and’’; and 

(C) by adding at the end the following: 
‘‘(P) recognition of foreign proceedings and 

other matters under chapter 6.’’. 
(2) BANKRUPTCY CASES AND PROCEEDINGS.— 

Section 1334(c) of title 28, United States Code, is 
amended by striking ‘‘Nothing in’’ and inserting 
‘‘Except with respect to a case under chapter 6 
of title 11, nothing in’’. 

(3) DUTIES OF TRUSTEES.—Section 586(a)(3) of 
title 28, United States Code, is amended by in-
serting ‘‘6,’’ after ‘‘chapter’’. 

TITLE VI—MISCELLANEOUS 
SEC. 601. EXECUTORY CONTRACTS AND UNEX-

PIRED LEASES. 
Section 365(d)(4) of title 11, United States 

Code, is amended to read as follows: 
‘‘(4)(A) Subject to subparagraph (B), in any 

case under any chapter of this title, an unex-
pired lease of nonresidential real property under 
which the debtor is the lessee shall be deemed 
rejected and the trustee shall immediately sur-
render that nonresidential real property to the 
lessor if the trustee does not assume or reject the 
unexpired lease by the earlier of— 

‘‘(i) the date that is 120 days after the date of 
the order for relief; or 

‘‘(ii) the date of the entry of an order con-
firming a plan. 

‘‘(B) The court may extend the period deter-
mined under subparagraph (A) only upon a mo-
tion of the lessor.’’. 
SEC. 602. EXPEDITED APPEALS OF BANKRUPTCY 

CASES TO COURTS OF APPEALS. 
(a) IN GENERAL.—Section 158 of title 28, 

United States Code, is amended— 
(1) by redesignating subsection (d) as sub-

section (e); 
(2) by inserting after subsection (c) the fol-

lowing new subsection: 
‘‘(d)(1) Any final judgment, decision, order, or 

decree of a bankruptcy judge entered for a case 
in accordance with section 157 may be appealed 
by any party in such case to the appropriate 
court of appeals if— 

‘‘(A) an appeal from such judgment, decision, 
order, or decree is first filed with the appro-
priate district court of the United States; and 

‘‘(B) the decision on the appeal described 
under subparagraph (A) is not filed by a district 
court judge within 30 days after the date such 
appeal is filed with the district court. 

‘‘(2) On the date that an appeal is filed with 
a court of appeals under paragraph (1), the 
chief judge for such court of appeals shall issue 
an order to the clerk for the district court from 
which the appeal is filed. Such order shall direct 
the clerk to enter the final judgment, decision, 
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order, or decree of the bankruptcy judge as the 
final judgment, decision, order, or decree of the 
district court.’’; and 

(3) in subsection (e), (as redesignated by para-
graph (1) of this section) by striking ‘‘sub-
sections (a) and (b)’’ and inserting ‘‘subsections 
(a), (b), and (d)’’. 

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.— 

(1) Section 305(c) of title 11, United States 
Code, is amended by striking ‘‘section 158(d)’’ 
and inserting ‘‘section 158(e)’’. 

(2) Section 1334(d) of title 28, United States 
Code, is amended by striking ‘‘section 158(d)’’ 
and inserting ‘‘section 158(e)’’. 

(3) Section 1452(b) of title 28, United States 
Code, is amended by striking ‘‘section 158(d)’’ 
and inserting ‘‘section 158(e)’’. 
SEC. 603. CREDITORS AND EQUITY SECURITY 

HOLDERS COMMITTEES. 
Section 1102(a)(2) of title 11, United States 

Code, is amended by inserting before the first 
sentence the following: ‘‘On its own motion or 
on request of a party in interest, and after no-
tice and hearing, the court may order a change 
in the membership of a committee appointed 
under this subsection, if the court determines 
that the change is necessary to ensure adequate 
representation of creditors or equity security 
holders.’’. 
SEC. 604. REPEAL OF SUNSET PROVISION. 

Section 302 of the Bankruptcy Judges, United 
States Trustees, and Family Farmer Bankruptcy 
Act of 1986 (28 U.S.C. 581 note) is amended by 
striking subsection (f). 
SEC. 605. CASES ANCILLARY TO FOREIGN PRO-

CEEDINGS. 
Section 304 of title 11, United States Code, as 

amended by section 410 of this Act, is amended 
by adding at the end the following: 

‘‘(e)(1) In this subsection— 
‘‘(A) the term ‘domestic insurance company’ 

means a domestic insurance company, as that 
term is used in section 109(b)(2); 

‘‘(B) the term ‘foreign insurance company’ 
means a foreign insurance company, as that 
term is used in section 109(b)(3); 

‘‘(C) the term ‘United States claimant’ means 
a beneficiary of any deposit referred to in para-
graph (2)(A) or any multibeneficiary trust re-
ferred to in subparagraph (B) or (C) of para-
graph (2); 

‘‘(D) the term ‘United States creditor’ means, 
with respect to a foreign insurance company— 

‘‘(i) a United States claimant; or 
‘‘(ii) any business entity that operates in the 

United States and that is a creditor; and 
‘‘(E) the term ‘United States policyholder’ 

means a holder of an insurance policy issued in 
the United States. 

‘‘(2) Notwithstanding subsections (b) and (c), 
the court may not grant relief under subsection 
(b) to a foreign insurance company that is not 
engaged in the business of insurance or reinsur-
ance in the United States with respect to any 
claim made by a United States creditor 
against— 

‘‘(A) a deposit required by an applicable State 
insurance law; 

‘‘(B) a multibeneficiary trust required by an 
applicable State insurance law to protect United 
States policyholders or claimants against a for-
eign insurance company; or 

‘‘(C) a multibeneficiary trust authorized 
under an applicable State insurance law to 
allow a domestic insurance company that cedes 
reinsurance to the debtor to reflect the reinsur-
ance as an asset or deduction from liability in 
the ceding insurer’s financial statements.’’. 
SEC. 606. LIMITATION. 

Section 546(c)(1)(B) of title 11, United States 
Code, is amended by striking ‘‘20’’ and inserting 
‘‘45’’. 
SEC. 607. AMENDMENT TO SECTION 546 OF TITLE 

11, UNITED STATES CODE. 
Section 546 of title 11, United States Code, is 

amended by inserting at the end thereof: 

‘‘(I) Notwithstanding section 545 (2) and (3) of 
this title, the trustee may not avoid a 
warehouseman’s lien for storage, transportation 
or other costs incidental to the storage and han-
dling of goods, as provided by section 7–209 of 
the Uniform Commercial Code.’’. 
SEC. 608. AMENDMENT TO SECTION 330(a) OF 

TITLE 11, UNITED STATES CODE. 
Section 330(a) of title 11, United States Code, 

is amended— 
(1) in subsection (3)(A) after the word 

‘‘awarded’’, by inserting ‘‘to an examiner, chap-
ter 11 trustee, or professional person’’; and 

(2) by adding at the end of subsection (3)(A) 
the following: 

‘‘(3)(B) In determining the amount of reason-
able compensation to be awarded a trustee, the 
court shall treat such compensation as a com-
mission based on the results achieved.’’. 

TITLE VII—TECHNICAL CORRECTIONS 
SEC. 701. DEFINITIONS. 

Section 101 of title 11, United States Code, as 
amended by section 317, is amended— 

(1) by striking ‘‘In this title—’’ and inserting 
‘‘In this title:’’; 

(2) in each paragraph, by inserting ‘‘The 
term’’ after the paragraph designation; 

(3) in paragraph (35)(B), by striking ‘‘para-
graphs (21B) and (33)(A)’’ and inserting ‘‘para-
graphs (23) and (35)’’; 

(4) in each of paragraphs (35A) and (38), by 
striking ‘‘; and’’ at the end and inserting a pe-
riod; 

(5) in paragraph (51B)— 
(A) by inserting ‘‘who is not a family farmer’’ 

after ‘‘debtor’’ the first place it appears; and 
(B) by striking ‘‘thereto having aggregate’’ 

and all that follows through the end of the 
paragraph; 

(6) by amending paragraph (54) to read as fol-
lows: 

‘‘(54) The term ‘transfer’ means— 
‘‘(A) the creation of a lien; 
‘‘(B) the retention of title as a security inter-

est; 
‘‘(C) the foreclosure of a debtor’s equity of re-

demption; or 
‘‘(D) each mode, direct or indirect, absolute or 

conditional, voluntary or involuntary, of dis-
posing of or parting with— 

‘‘(i) property; or 
‘‘(ii) an interest in property;’’; 
(7) in each of paragraphs (1) through (35), in 

each of paragraphs (36) and (37), and in each of 
paragraphs (40) through (56A) (including para-
graph (54), as amended by paragraph (6) of this 
section), by striking the semicolon at the end 
and inserting a period; and 

(8) by redesignating paragraphs (4) through 
(56A) in entirely numerical sequence, so as to re-
sult in numerical paragraph designations of (4) 
through (77), respectively. 
SEC. 702. ADJUSTMENT OF DOLLAR AMOUNTS. 

Section 104 of title 11, United States Code, is 
amended by inserting ‘‘522(f)(3), 707(b)(5),’’ after 
‘‘522(d),’’ each place it appears. 
SEC. 703. EXTENSION OF TIME. 

Section 108(c)(2) of title 11, United States 
Code, is amended by striking ‘‘922’’ and all that 
follows through ‘‘or’’, and inserting ‘‘922, 1201, 
or’’. 
SEC. 704. WHO MAY BE A DEBTOR. 

Section 109(b)(2) of title 11, United States 
Code, is amended by striking ‘‘subsection (c) or 
(d) of’’. 
SEC. 705. PENALTY FOR PERSONS WHO NEG-

LIGENTLY OR FRAUDULENTLY PRE-
PARE BANKRUPTCY PETITIONS. 

Section 110(j)(3) of title 11, United States 
Code, is amended by striking ‘‘attorney’s’’ and 
inserting ‘‘attorneys’ ’’. 
SEC. 706. LIMITATION ON COMPENSATION OF 

PROFESSIONAL PERSONS. 
Section 328(a) of title 11, United States Code, 

is amended by inserting ‘‘on a fixed or percent-
age fee basis,’’ after ‘‘hourly basis,’’. 

SEC. 707. SPECIAL TAX PROVISIONS. 
Section 346(g)(1)(C) of title 11, United States 

Code, is amended by striking ‘‘, except’’ and all 
that follows through ‘‘1986’’. 
SEC. 708. EFFECT OF CONVERSION. 

Section 348(f)(2) of title 11, United States 
Code, is amended by inserting ‘‘of the estate’’ 
after ‘‘property’’ the first place it appears. 
SEC. 709. AUTOMATIC STAY. 

Section 362(b) of title 11, United States Code, 
as amended by sections 326 and 401 of this Act, 
is amended— 

(1) in paragraph (21), by striking ‘‘or’’ at the 
end; 

(2) in paragraph (22), by striking the period at 
the end and inserting a semicolon; and 

(3) by inserting after paragraph (22) the fol-
lowing: 

‘‘(23) under subsection (a) of this section of 
any transfer that is not avoidable under section 
544 and that is not avoidable under section 549; 

‘‘(24) under subsection (a)(3) of this section, of 
the continuation of any eviction, unlawful de-
tainer action, or similar proceeding by a lessor 
against a debtor involving residential real prop-
erty in which the debtor resides as a tenant 
under a rental agreement and the debtor has 
not paid rent to the lessor pursuant to the terms 
of the lease agreement or applicable State law 
after the commencement and during the course 
of the case; 

‘‘(25) under subsection (a)(3) of this section, of 
the commencement or continuation of any evic-
tion, unlawful detainer action, or similar pro-
ceeding by a lessor against a debtor involving 
residential real property in which the debtor re-
sides as a tenant under a rental agreement that 
has terminated pursuant to the lease agreement 
or applicable State law; 

‘‘(26) under subsection (a)(3) of this section, of 
any eviction, unlawful detainer action, or 
similiar proceeding, if the debtor has previously 
filed within the last year and failed to pay post- 
petition rent during the course of that case; or 

‘‘(27) under subsection (a)(3) of this section, of 
eviction actions based on endangerment to prop-
erty or person or the use of illegal drugs.’’. 
SEC. 710. AMENDMENT TO TABLE OF SECTIONS. 

The table of sections for chapter 5 of title 11, 
United States Code, is amended by striking the 
item relating to section 556 and inserting the fol-
lowing: 
‘‘556. Contractual right to liquidate a commod-

ities contract or forward con-
tract.’’. 

SEC. 711. ALLOWANCE OF ADMINISTRATIVE EX-
PENSES. 

Section 503(b)(4) of title 11, United States 
Code, is amended by inserting ‘‘subparagraph 
(A), (B), (C), (D), or (E) of’’ before ‘‘paragraph 
(3)’’. 
SEC. 712. PRIORITIES. 

Section 507(a) of title 11, United States Code, 
as amended by section 323 of this Act, is amend-
ed— 

(1) in paragraph (3)(B), by striking the semi-
colon at the end and inserting a period; and 

(2) in paragraph (7), by inserting ‘‘unsecured’’ 
after ‘‘allowed’’. 
SEC. 713. EXEMPTIONS. 

Section 522 of title 11, United States Code, as 
amended by section 320 of this Act, is amended— 

(1) in subsection (f)(1)(A)(ii)(II)— 
(A) by striking ‘‘includes a liability designated 

as’’ and inserting ‘‘is for a liability that is des-
ignated as, and is actually in the nature of,’’; 
and 

(B) by striking ‘‘, unless’’ and all that follows 
through ‘‘support’’; and 

(2) in subsection (g)(2), by striking ‘‘sub-
section (f)(2)’’ and inserting ‘‘subsection 
(f)(1)(B)’’. 
SEC. 714. EXCEPTIONS TO DISCHARGE. 

Section 523 of title 11, United States Code, is 
amended— 

(1) in subsection (a)(3), by striking ‘‘or (6)’’ 
each place it appears and inserting ‘‘(6), or 
(15)’’; 
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(2) as amended by section 304(e) of Public Law 

103–394 (108 Stat. 4133), in paragraph (15), by 
transferring such paragraph so as to insert it 
after paragraph (14) of subsection (a); 

(3) in subsection (a)(9), by inserting 
‘‘, watercraft, or aircraft’’ after ‘‘motor vehi-
cle’’; 

(4) in subsection (a)(15), as so redesignated by 
paragraph (2) of this subsection, by inserting 
‘‘to a spouse, former spouse, or child of the debt-
or and’’ after ‘‘(15)’’; 

(5) in subsection (a)(17)— 
(A) by striking ‘‘by a court’’ and inserting 

‘‘on a prisoner by any court’’; 
(B) by striking ‘‘section 1915 (b) or (f)’’ and 

inserting ‘‘subsection (b) or (f)(2) of section 
1915’’; and 

(C) by inserting ‘‘(or a similar non-Federal 
law)’’ after ‘‘title 28’’ each place it appears; and 

(6) in subsection (e), by striking ‘‘a insured’’ 
and inserting ‘‘an insured’’. 
SEC. 715. EFFECT OF DISCHARGE. 

Section 524(a)(3) of title 11, United States 
Code, is amended by striking ‘‘section 523’’ and 
all that follows through ‘‘or that’’ and inserting 
‘‘section 523, 1228(a)(1), or 1328(a)(1) of this 
title, or that’’. 
SEC. 716. PROTECTION AGAINST DISCRIMINA-

TORY TREATMENT. 
Section 525(c) of title 11, United States Code, 

is amended— 
(1) in paragraph (1), by inserting ‘‘student’’ 

before ‘‘grant’’ the second place it appears; and 
(2) in paragraph (2), by striking ‘‘the program 

operated under part B, D, or E of’’ and insert-
ing ‘‘any program operated under’’. 
SEC. 717. PROPERTY OF THE ESTATE. 

Section 541(b)(4)(B)(ii) of title 11, United 
States Code, is amended by inserting ‘‘365 or’’ 
before ‘‘542’’. 
SEC. 718. PREFERENCES. 

Section 547 of title 11, United States Code, is 
amended— 

(1) in subsection (b), by striking ‘‘subsection 
(c)’’ and inserting ‘‘subsections (c) and (h)’’; 
and 

(2) by adding at the end the following: 
‘‘(h) If the trustee avoids under subsection (b) 

a security interest given between 90 days and 1 
year before the date of the filing of the petition, 
by the debtor to an entity that is not an insider 
for the benefit of a creditor that is an insider, 
such security interest shall be considered to be 
avoided under this section only with respect to 
the creditor that is an insider.’’. 
SEC. 719. POSTPETITION TRANSACTIONS. 

Section 549(c) of title 11, United States Code, 
is amended— 

(1) by inserting ‘‘an interest in’’ after ‘‘trans-
fer of’’; 

(2) by striking ‘‘such property’’ and inserting 
‘‘such real property’’; and 

(3) by striking ‘‘the interest’’ and inserting 
‘‘such interest’’. 
SEC. 720. TECHNICAL AMENDMENT. 

Section 552(b)(1) of title 11, United States 
Code, is amended by striking ‘‘product’’ each 
place it appears and inserting ‘‘products’’. 
SEC. 721. DISPOSITION OF PROPERTY OF THE ES-

TATE. 
Section 726(b) of title 11, United States Code, 

is amended by striking ‘‘1009,’’. 
SEC. 722. GENERAL PROVISIONS. 

Section 901(a) of title 11, United States Code, 
as amended by section 408, is amended by insert-
ing ‘‘1123(d),’’ after ‘‘1123(b),’’. 
SEC. 723. APPOINTMENT OF ELECTED TRUSTEE. 

Section 1104(b) of title 11, United States Code, 
is amended— 

(1) by inserting ‘‘(1)’’ after ‘‘(b)’’; and 
(2) by adding at the end the following: 
‘‘(2)(A) If an eligible, disinterested trustee is 

elected at a meeting of creditors under para-
graph (1), the United States trustee shall file a 
report certifying that election. Upon the filing 
of a report under the preceding sentence— 

‘‘(i) the trustee elected under paragraph (1) 
shall be considered to have been selected and 
appointed for purposes of this section; and 

‘‘(ii) the service of any trustee appointed 
under subsection (d) shall terminate. 

‘‘(B) In the case of any dispute arising out of 
an election under subparagraph (A), the court 
shall resolve the dispute.’’. 
SEC. 724. ABANDONMENT OF RAILROAD LINE. 

Section 1170(e)(1) of title 11, United States 
Code, is amended by striking ‘‘section 11347’’ 
and inserting ‘‘section 11326(a)’’. 
SEC. 725. CONTENTS OF PLAN. 

Section 1172(c)(1) of title 11, United States 
Code, is amended by striking ‘‘section 11347’’ 
and inserting ‘‘section 11326(a)’’. 
SEC. 726. DISCHARGE UNDER CHAPTER 12. 

Subsections (a) and (c) of section 1228 of title 
11, United States Code, are amended by striking 
‘‘1222(b)(10)’’ each place it appears and insert-
ing ‘‘1222(b)(9)’’. 
SEC. 727. EXTENSIONS. 

Section 302(d)(3) of the Bankruptcy, Judges, 
United States Trustees, and Family Farmer 
Bankruptcy Act of 1986 (28 U.S.C. 581 note) is 
amended— 

(1) in subparagraph (A), in the matter fol-
lowing clause (ii), by striking ‘‘or October 1, 
2002, whichever occurs first’’; and 

(2) in subparagraph (F)— 
(A) in clause (i)— 
(i) in subclause (II), by striking ‘‘or October 1, 

2002, whichever occurs first’’; and 
(ii) in the matter following subclause (II), by 

striking ‘‘October 1, 2003, or’’; and 
(B) in clause (ii), in the matter following sub-

clause (II)— 
(i) by striking ‘‘before October 1, 2003, or’’; 

and 
(ii) by striking ‘‘, whichever occurs first’’. 

SEC. 728. BANKRUPTCY CASES AND PRO-
CEEDINGS. 

Section 1334(d) of title 28, United States Code, 
is amended— 

(1) by striking ‘‘made under this subsection’’ 
and inserting ‘‘made under subsection (c)’’; and 

(2) by striking ‘‘This subsection’’ and insert-
ing ‘‘Subsection (c) and this subsection’’. 
SEC. 729. KNOWING DISREGARD OF BANKRUPTCY 

LAW OR RULE. 
Section 156(a) of title 18, United States Code, 

is amended— 
(1) in the first undesignated paragraph— 
(A) by inserting ‘‘(1) the term’’ before ‘‘ ‘bank-

ruptcy’’; and 
(B) by striking the period at the end and in-

serting ‘‘; and’’; and 
(2) in the second undesignated paragraph— 
(A) by inserting ‘‘(2) the term’’ before ‘‘ ‘docu-

ment’’; and 
(B) by striking ‘‘this title’’ and inserting ‘‘title 

11’’. 
SEC. 730. ROLLING STOCK EQUIPMENT. 

(a) IN GENERAL.—Section 1168 of title 11, 
United States Code, is amended to read as fol-
lows: 

‘‘§ 1168. Rolling stock equipment. 
‘‘(a)(1) The right of a secured party with a se-

curity interest in or of a lessor or conditional 
vendor of equipment described in paragraph (2) 
to take possession of such equipment in compli-
ance with an equipment security agreement, 
lease, or conditional sale contract, and to en-
force any of its other rights or remedies under 
such security agreement, lease, or conditional 
sale contract, to sell, lease, or otherwise retain 
or dispose of such equipment, is not limited or 
otherwise affected by any other provision of this 
title or by any power of the court, except that 
that right to take possession and enforce those 
other rights and remedies shall be subject to sec-
tion 362, if— 

‘‘(A) before the date that is 60 days after the 
date of commencement of a case under this 
chapter, the trustee, subject to the court’s ap-
proval, agrees to perform all obligations of the 

debtor under such security agreement, lease, or 
conditional sale contract; and 

‘‘(B) any default, other than a default of a 
kind described in section 365(b)(2), under such 
security agreement, lease, or conditional sale 
contract— 

‘‘(i) that occurs before the date of commence-
ment of the case and is an event of default 
therewith is cured before the expiration of such 
60-day period; 

‘‘(ii) that occurs or becomes an event of de-
fault after the date of commencement of the case 
and before the expiration of such 60-day period 
is cured before the later of— 

‘‘(I) the date that is 30 days after the date of 
the default or event of the default; or 

‘‘(II) the expiration of such 60-day period; 
and 

‘‘(iii) that occurs on or after the expiration of 
such 60-day period is cured in accordance with 
the terms of such security agreement, lease, or 
conditional sale contract, if cure is permitted 
under that agreement, lease, or conditional sale 
contract. 

‘‘(2) The equipment described in this para-
graph— 

‘‘(A) is rolling stock equipment or accessories 
used on rolling stock equipment, including su-
perstructures or racks, that is subject to a secu-
rity interest granted by, leased to, or condi-
tionally sold to a debtor; and 

‘‘(B) includes all records and documents relat-
ing to such equipment that are required, under 
the terms of the security agreement, lease, or 
conditional sale contract, that is to be surren-
dered or returned by the debtor in connection 
with the surrender or return of such equipment. 

‘‘(3) Paragraph (1) applies to a secured party, 
lessor, or conditional vendor acting in its own 
behalf or acting as trustee or otherwise in behalf 
of another party. 

‘‘(b) The trustee and the secured party, lessor, 
or conditional vendor whose right to take pos-
session is protected under subsection (a) may 
agree, subject to the court’s approval, to extend 
the 60-day period specified in subsection (a)(1). 

‘‘(c)(1) In any case under this chapter, the 
trustee shall immediately surrender and return 
to a secured party, lessor, or conditional vendor, 
described in subsection (a)(1), equipment de-
scribed in subsection (a)(2), if at any time after 
the date of commencement of the case under this 
chapter such secured party, lessor, or condi-
tional vendor is entitled pursuant to subsection 
(a)(1) to take possession of such equipment and 
makes a written demand for such possession of 
the trustee. 

‘‘(2) At such time as the trustee is required 
under paragraph (1) to surrender and return 
equipment described in subsection (a)(2), any 
lease of such equipment, and any security 
agreement or conditional sale contract relating 
to such equipment, if such security agreement or 
conditional sale contract is an executory con-
tract, shall be deemed rejected. 

‘‘(d) With respect to equipment first placed in 
service on or prior to October 22, 1994, for pur-
poses of this section— 

‘‘(1) the term ‘lease’ includes any written 
agreement with respect to which the lessor and 
the debtor, as lessee, have expressed in the 
agreement or in a substantially contempora-
neous writing that the agreement is to be treated 
as a lease for Federal income tax purposes; and 

‘‘(2) the term ‘security interest’ means a pur-
chase-money equipment security interest. 

‘‘(e) With respect to equipment first placed in 
service after October 22, 1994, for purposes of 
this section, the term ‘rolling stock equipment’ 
includes rolling stock equipment that is substan-
tially rebuilt and accessories used on such 
equipment.’’. 

(b) AIRCRAFT EQUIPMENT AND VESSELS.—Sec-
tion 1110 of title 11, United States Code, is 
amended to read as follows: 
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‘‘§ 1110. Aircraft equipment and vessels 

‘‘(a)(1) Except as provided in paragraph (2) 
and subject to subsection (b), the right of a se-
cured party with a security interest in equip-
ment described in paragraph (3), or of a lessor 
or conditional vendor of such equipment, to take 
possession of such equipment in compliance with 
a security agreement, lease, or conditional sale 
contract, and to enforce any of its other rights 
or remedies, under such security agreement, 
lease, or conditional sale contract, to sell, lease, 
or otherwise retain or dispose of such equip-
ment, is not limited or otherwise affected by any 
other provision of this title or by any power of 
the court. 

‘‘(2) The right to take possession and to en-
force the other rights and remedies described in 
paragraph (1) shall be subject to section 362 if— 

‘‘(A) before the date that is 60 days after the 
date of the order for relief under this chapter, 
the trustee, subject to the approval of the court, 
agrees to perform all obligations of the debtor 
under such security agreement, lease, or condi-
tional sale contract; and 

‘‘(B) any default, other than a default of a 
kind specified in section 365(b)(2), under such 
security agreement, lease, or conditional sale 
contract— 

‘‘(i) that occurs before the date of the order is 
cured before the expiration of such 60-day pe-
riod; 

‘‘(ii) that occurs after the date of the order 
and before the expiration of such 60-day period 
is cured before the later of— 

‘‘(I) the date that is 30 days after the date of 
the default; or 

‘‘(II) the expiration of such 60-day period; 
and 

‘‘(iii) that occurs on or after the expiration of 
such 60-day period is cured in compliance with 
the terms of such security agreement, lease, or 
conditional sale contract, if a cure is permitted 
under that agreement, lease, or contract. 

‘‘(3) The equipment described in this para-
graph— 

‘‘(A) is— 
‘‘(i) an aircraft, aircraft engine, propeller, ap-

pliance, or spare part (as defined in section 
40102 of title 49) that is subject to a security in-
terest granted by, leased to, or conditionally 
sold to a debtor that, at the time such trans-
action is entered into, holds an air carrier oper-
ating certificate issued pursuant to chapter 447 
of title 49 for aircraft capable of carrying 10 or 
more individuals or 6,000 pounds or more of 
cargo; or 

‘‘(ii) a documented vessel (as defined in sec-
tion 30101(1) of title 46) that is subject to a secu-
rity interest granted by, leased to, or condi-
tionally sold to a debtor that is a water carrier 
that, at the time such transaction is entered 
into, holds a certificate of public convenience 
and necessity or permit issued by the Depart-
ment of Transportation; and 

‘‘(B) includes all records and documents relat-
ing to such equipment that are required, under 
the terms of the security agreement, lease, or 
conditional sale contract, to be surrendered or 
returned by the debtor in connection with the 
surrender or return of such equipment. 

‘‘(4) Paragraph (1) applies to a secured party, 
lessor, or conditional vendor acting in its own 
behalf or acting as trustee or otherwise in behalf 
of another party. 

‘‘(b) The trustee and the secured party, lessor, 
or conditional vendor whose right to take pos-
session is protected under subsection (a) may 
agree, subject to the approval of the court, to 
extend the 60-day period specified in subsection 
(a)(1). 

‘‘(c)(1) In any case under this chapter, the 
trustee shall immediately surrender and return 
to a secured party, lessor, or conditional vendor, 
described in subsection (a)(1), equipment de-
scribed in subsection (a)(3), if at any time after 
the date of the order for relief under this chap-
ter such secured party, lessor, or conditional 

vendor is entitled pursuant to subsection (a)(1) 
to take possession of such equipment and makes 
a written demand for such possession to the 
trustee. 

‘‘(2) At such time as the trustee is required 
under paragraph (1) to surrender and return 
equipment described in subsection (a)(3), any 
lease of such equipment, and any security 
agreement or conditional sale contract relating 
to such equipment, if such security agreement or 
conditional sale contract is an executory con-
tract, shall be deemed rejected. 

‘‘(d) With respect to equipment first placed in 
service on or before October 22, 1994, for pur-
poses of this section— 

‘‘(1) the term ‘lease’ includes any written 
agreement with respect to which the lessor and 
the debtor, as lessee, have expressed in the 
agreement or in a substantially contempora-
neous writing that the agreement is to be treated 
as a lease for Federal income tax purposes; and 

‘‘(2) the term ‘security interest’ means a pur-
chase-money equipment security interest.’’. 
SEC. 731. CURBING ABUSIVE FILINGS. 

(a) IN GENERAL.—Section 362(d) of title 11, 
United States Code, is amended— 

(1) in paragraph (2), by striking ‘‘or’’ at the 
end; 

(2) in paragraph (3), by striking the period at 
the end and inserting ‘‘; or’’; and 

(3) by adding at the end the following: 
‘‘(4) with respect to a stay of an act against 

real property under subsection (a), by a creditor 
whose claim is secured by an interest in such 
real estate, if the court finds that the filing of 
the bankruptcy petition was part of a scheme to 
delay, hinder, and defraud creditors that in-
volved either— 

‘‘(A) transfer of all or part ownership of, or 
other interest in, the real property without the 
consent of the secured creditor or court ap-
proval; or 

‘‘(B) multiple bankruptcy filings affecting the 
real property. 

If recorded in compliance with applicable State 
laws governing notices of interests or liens in 
real property, an order entered pursuant to this 
subsection shall be binding in any other case 
under this title purporting to affect the real 
property filed not later than 2 years after that 
recording, except that a debtor in a subsequent 
case may move for relief from such order based 
upon changed circumstances or for good cause 
shown, after notice and a hearing.’’. 

(b) AUTOMATIC STAY.—Section 362(b) of title 
11, United States Code, as amended by section 
709, is amended— 

(1) in paragraph (24), by striking ‘‘or’’ at the 
end; 

(2) in paragraph (25) by striking the period at 
the end and inserting ‘‘; or’’; and 

(3) by adding at the end the following: 
‘‘(26) under subsection (a) of this section, of 

any act to enforce any lien against or security 
interest in real property following the entry of 
an order under section 362(d)(4) as to that prop-
erty in any prior bankruptcy case for a period 
of 2 years after entry of such an order. The 
debtor in a subsequent case, however, may move 
the court for relief from such order based upon 
changed circumstances or for other good cause 
shown, after notice and a hearing; or 

‘‘(27) under subsection (a) of this section, of 
any act to enforce any lien against or security 
interest in real property— 

‘‘(A) if the debtor is ineligible under section 
109(g) to be a debtor in a bankruptcy case; or 

‘‘(B) if the bankruptcy case was filed in viola-
tion of a bankruptcy court order in a prior 
bankruptcy case prohibiting the debtor from 
being a debtor in another bankruptcy case.’’. 
SEC. 732. STUDY OF OPERATION OF TITLE 11 OF 

THE UNITED STATES CODE WITH RE-
SPECT TO SMALL BUSINESSES. 

Not later than 2 years after the date of the en-
actment of this Act, the Administrator of the 
Small Business Administration, in consultation 

with the Attorney General, the Director of the 
Administrative Office of United States Trustees, 
and the Director of the Administrative Office of 
the United States Courts, shall— 

(1) conduct a study to determine— 
(A) the internal and external factors that 

cause small businesses, especially sole propri-
etorships, to become debtors in cases under title 
11 of the United States Code and that cause cer-
tain small businesses to successfully complete 
cases under chapter 11 of such title; and 

(B) how Federal laws relating to bankruptcy 
may be made more effective and efficient in as-
sisting small businesses to remain viable; and 

(2) submit to the President pro tempore of the 
Senate and the Speaker of the House of Rep-
resentatives a report summarizing that study. 
SEC. 733. TRANSFERS MADE BY NONPROFIT 

CHARITABLE CORPORATIONS. 
(a) SALE OF PROPERTY OF ESTATE.—Section 

363(d) of title 11, United States Code, is amend-
ed— 

(1) by striking ‘‘only’’ and all that follows 
through the end of the subsection and inserting 
‘‘only— 

‘‘(1) in accordance with applicable nonbank-
ruptcy law that governs the transfer of property 
by a corporation or trust that is not a moneyed, 
business, or commercial corporation or trust; 
and 

‘‘(2) to the extent not inconsistent with any 
relief granted under subsection (c), (d), (e), or 
(f) of section 362’’. 

(b) CONFIRMATION OF PLAN FOR REORGANIZA-
TION.—Section 1129(a) of title 11, United States 
Code, is amended by adding at the end the fol-
lowing: 

‘‘(14) All transfers of property of the plan 
shall be made in accordance with any applicable 
provisions of nonbankruptcy law that govern 
the transfer of property by a corporation or 
trust that is not a moneyed, business, or com-
mercial corporation or trust.’’. 

(c) TRANSFER OF PROPERTY.—Section 541 of 
title 11, United States Code, is amended by add-
ing at the end the following: 

‘‘(e) Notwithstanding any other provision of 
this title, property that is held by a debtor that 
is a corporation described in section 501(c)(3) of 
the Internal Revenue Code of 1986 and exempt 
from tax under section 501(a) of such Code may 
be transferred to an entity that is not such a 
corporation, but only under the same conditions 
as would apply if the debtor had not filed a case 
under this title.’’. 

(d) APPLICABILITY.—The amendments made by 
this section shall apply to a case pending under 
title 11, United States Code, on the date of en-
actment of this Act, except that the court shall 
not confirm a plan under chapter 11 of this title 
without considering whether this section would 
substantially affect the rights of a party in in-
terest who first acquired rights with respect to 
the debtor after the date of the petition. The 
parties who may appear and be heard in a pro-
ceeding under this section include the attorney 
general of the State in which the debtor is incor-
porated, was formed, or does business. 
SEC. 734. EFFECTIVE DATE; APPLICATION OF 

AMENDMENTS. 
(a) EFFECTIVE DATE.—Except as provided in 

subsection (b), this title and the amendments 
made by this title shall take effect on the date 
of enactment of this Act. 

(b) APPLICATION OF AMENDMENTS.—The 
amendments made by this title shall apply only 
with respect to cases commenced under title 11, 
United States Code, on or after the date of en-
actment of this Act. 

Mr. GRASSLEY. Mr. President, I 
move to reconsider the vote. 

Mr. DURBIN. I move to lay that mo-
tion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. Under 
the previous order, the Senate insists 
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on its amendments and requests a con-
ference with the House, and the Chair 
appoints conferees. 

Thereupon, the Presiding Officer (Mr. 
THOMAS) appointed Mr. HATCH, Mr. 
GRASSLEY, Mr. SESSIONS, Mr. LEAHY, 
and Mr. DURBIN conferees on the part 
of the Senate. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. 

Mr. GRASSLEY. Mr. President, first 
of all I want to thank everyone in this 
body for the overwhelming vote of con-
fidence on the work that Senator DUR-
BIN and I have done on this bankruptcy 
bill. Getting to this point has been a 
very tough process involving a lot of 
compromise and a lot of refinement. 

You heard me say on the first day of 
debate that for the entire time that I 
have been in the Senate and on this 
subcommittee on the subject of bank-
ruptcy—maybe not on every subject, 
but the subject of bankruptcy—there 
has been a great deal of bipartisan co-
operation, first of all between Senator 
Heflin of Alabama, now retired, and 
myself. Sometimes I was chairman 
when Republicans were in the major-
ity. When we were in the minority, I 
was ranking member and he was chair-
man. But this legislation has always 
passed with that sort of tradition. 

So I want to say to all of my col-
leagues that I not only thank them for 
their support but, more importantly, 
thank Senator DURBIN, who worked so 
closely with me on this legislation, and 
that tradition has continued. I thank 
him for carrying on that tradition, be-
cause I don’t think we would have had 
the vote that we had today if it had not 
been for the bipartisanship that has 
been expressed since he first took over 
leadership for his party on our sub-
committee. 

I also want to give commendation to 
his staff, Victoria Bassetti and Ann 
McCormick; and also to Senator 
HATCH’s staff, Maken Delrahim and 
Rene Augustine; and also my staff, 
John McMickle and Kolan Davis, be-
cause without the long hours of staff 
work that went into this bill, we would 
not have had the great compromise 
that we had to make this vote possible. 

Mr. President, I’m pleased that we’ve 
come to the point where the Senate has 
passed the Grassley-Durbin consumer 
bankruptcy bill. Getting to this point 
has been a tough process involving a 
lot of compromise and refinement. Of 
course, I thank Senator DURBIN for his 
help and suggestions for improving the 
bill. I think that Chairman HATCH also 
deserves a great deal of credit as well. 

The bill we voted is a very fair and 
balanced piece of legislation with 
broad support. The administration, in 
its ‘‘statement of administration pol-
icy,’’ encourages the Senate to pass 
this bill. The Judiciary Committee was 
almost unanimous in passing the bill, 
and many changes have been made to 
the version of the bill reported by the 
committee to accommodate the con-
cerns of the minority. So, this is a bill 
I think we can all support regardless of 

party. Again, Senator DURBIN has been 
instrumental in making this bill truly 
bi-partisan. 

As I’ve said numerous times on the 
floor during the debate on bankruptcy 
reform, the American people are four- 
square in support of meaningful bank-
ruptcy reform. The fact is that some 
people use bankruptcy as a convenient 
financial planning tool to skip out on 
debts they could repay. This has to 
stop. 

Mr. President, there’s no such thing 
as a free lunch. Bankruptcies of con-
venience are like shoplifting. Honest 
consumers have to pick up the tab for 
losses due to bankruptcy just as they 
pick up the tab for shoplifting. Bank-
ruptcies of convenience impose a hid-
den bankruptcy tax of $400 per family 
of four. My bill will cut that tax. 

Mr. President, it’s not just con-
sumers paying higher prices who stand 
to lose from bankruptcy abuse. Small 
businesses, a vital component of our 
healthy economy, can be crippled by 
bankruptcy losses. That’s why the Na-
tional Federation of Independent Busi-
ness supports bankruptcy reform. 

Let’s cut the bankruptcy tax. Let’s 
restore personal responsibility to the 
bankruptcy system. Let’s help protect 
American consumers and small busi-
nesses. 

Mr. President, I want to thank the 
people from the administration, be-
cause they have followed the course of 
this legislation. They have issued a 
statement of administrative policy in 
support of this legislation. 

I ask unanimous consent that it be 
printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

EXECUTIVE OFFICE OF THE PRESI-
DENT, OFFICE OF MANAGEMENT 
AND BUDGET, 

Washington, DC, September 17, 1998. 
STATEMENT OF ADMINISTRATION POLICY 

S. 1301—CONSUMER BANKRUPTCY REFORM ACT OF 
1998 

(Grassley (R) Iowa and Durbin (D) Illinois) 
The Administration encourages Senate 

passage of S. 1301 as an important step to-
ward balanced bankruptcy reform; however, 
the Administration ultimately would sup-
port enactment of bankruptcy legislation 
only if the essential reforms incorporated by 
the Senate managers’ amendment are pre-
served and strengthened and the unbalanced 
and arbitrary elements of the current House 
bill are omitted. 

The Administration supports bankruptcy 
reform that asks both debtors and creditors 
to act more responsibly. Debtors who genu-
inely have the ability to repay a portion of 
their debts should remain responsible for 
those debts. But creditors must also be re-
sponsible for treating debtors fairly, recog-
nizing creditors’ superior information and 
bargaining power. 

As reported from Committee, S. 1301 fo-
cused heavily on perceived debtor abuse, 
with little to curtail abuses by creditors. 
However, if changes incorporated in the 
manager’s amendment are adopted, the Sen-
ate bill will take significant steps to address 
abusive practices by both debtors and credi-
tors. Essential changes included in the man-
agers’ amendments include: (1) new disclo-

sure requirements to ensure that credit card 
companies provide consumers with the infor-
mation about their accounts that they need 
to manage their budgets; (2) procedural pro-
tections to avoid inappropriate and unwise 
reaffirmations of unsecured and certain se-
cured consumer debts; and (3) modifications 
made to the nondischargeability provisions 
in the bill so that the bill no longer inappro-
priately puts credit card debt in competition 
with child support, alimony, and other soci-
etal priorities like education loans and 
taxes. 

The Administration also strongly prefers 
the discretionary approach to limiting ac-
cess to Chapter 7 used in S. 1301 over the 
rigid and arbitrary approach in the House 
bill. We support changes made by the Senate 
bill to ensure that those debtors denied ac-
cess to Chapter 7 under Section 707(b) of the 
Bankruptcy Code are those that have a 
strong likelihood of successfully completing 
a Chapter 13 plan. 

More can and should be done to produce a 
truly balanced bill. The bill must address the 
potentially coercive effect of allowing credi-
tors to bring 707(b) motions based on any al-
legation of abuse and strengthen the protec-
tions against coercive reaffirmations. 

The Administration also supports financial 
contract netting provisions in the bill, which 
are important to reducing systemic risk in 
our financial markets and are based on a 
proposal from the President’s Working 
Group on Financial Markets. 

The Administration supports Senate pas-
sage of the ‘‘Omnibus Patent Act of 1998’’ as 
an amendment to S. 1301 because that bill 
supports American innovation through need-
ed patent law reforms. While the Adminis-
tration is disappointed that the bill does not 
include all of the performance based organi-
zation reforms it proposed, the provision’s 
inclusion of the annual performance agree-
ment is welcome. 

Finally, the Senate is expected to vote on 
an amendment to raise wages of 12 million 
Americans and help ensure that parents who 
work hard and play by the rules do not have 
to raise their children in poverty. Two years 
ago, the President signed into law a mod-
erate increase in the minimum wage. The re-
sults of that action are clear: it raised the 
wages of the lowest paid workers and did not 
cost jobs. Now we must continue to take ac-
tions to ensure that all Americans are bene-
fitting from our prospering economy. That is 
why the Administration strongly supports 
raising the minimum wage by $1 over two 
years. 

Mr. GRASSLEY. Mr. President, I 
thank Senator DURBIN very much for 
his cooperation. 

Mr. DURBIN addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Illinois. 
Mr. DURBIN. Thank you, Mr. Presi-

dent. 
I would like to echo the comments of 

Senator GRASSLEY. I really believe this 
vote of 97 to 1 is a tribute to his pa-
tience, endurance, and hard work. It 
has been a joy to be with him as part 
of this process. We have serious dif-
ferences on many aspects of this bill. I 
am sure we will continue to debate 
them. But the core bill is a bill which 
I was happy to support because I think 
it is a more reasonable approach to re-
forming bankruptcy. We attempt to re-
form it in the responsible way, trying 
to stop the abuses in filing in the bank-
ruptcy court and at the same time call-
ing on the credit industry to accept 
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some responsibility for those risky 
credit practices which lure unwitting 
consumers into a trap from which they 
cannot escape. 

I want to give acknowledgment as 
well to staff who have made this bill 
possible. Seated to my left is Victoria 
Bassetti, my staff attorney on the Ju-
diciary Committee, who has spent 
more time looking at the bankruptcy 
code than almost anything else in the 
past year; Anne McCormick, who is 
with us as a detailee from the Depart-
ment of Justice, who has done an ex-
traordinary job; on the majority side, 
John McMickle and Kolan Davis have 
become friends during the course of 
this debate and have added greatly to 
the work product; Makan Delrahim and 
Rene Augustine of Senator HATCH’s 
staff; Kara Stein and Brooke Byers of 
Senator DODD’s staff; Ed Pagano of 
Senator LEAHY’s staff; Kristi Lee of 
Senator SESSIONS’ staff; and Brian Lee 
of Senator KOHL’s staff; as well as Joel 
Wiginton, who once worked on my staff 
and now serves Senator FEINGOLD. 
They all have added to the value of this 
bill. I thank each and every one of 
them. 

I would like to just note four or five 
things that I am particularly proud of 
in this legislation. 

We have worked back and forth in 
the banking industry, as well as with 
experts in the law, to come to a good 
conclusion about the ways to reduce 
abuse when it comes to bankruptcy fil-
ings. 

We have added some provisions here 
which I think many consumers will ap-
preciate because it really does bring 
more balance to this endeavor. 

With the help of Senator DODD, who 
is in the Chamber today, as well as 
Senator SARBANES of Maryland, we 
have added some disclosure provisions 
to this bill which will make credit card 
statements clearer and make it more 
understandable when credit card com-
panies solicit your business as to what 
you are going to have to do, how much 
you will have to pay in interest rates 
and what other conditions might be 
important to your relationship. 

We have an amendment here I am 
particularly proud of on predatory 
home lending. These are those unscru-
pulous credit practices where lenders 
prey particularly on senior citizens, 
forcing them into a situation where 
they sign second mortgages on their 
home without any real understanding 
of what they are getting into. They 
lose the most important asset in their 
life because of these unscrupulous prac-
tices. This bill comes down hard on 
that kind of conduct. 

We also have increased court super-
vision on reaffirmation. A person files 
for bankruptcy and says, Here is a debt 
which I will keep; I will continue to 
pay on it. For instance, a car loan be-
cause you need an automobile, or with 
a company that your family has done 
business with for generations. You re-
affirm the debt. That is perfectly ac-
ceptable. It is something which should 

be encouraged where it works. But we 
say the court should look at it to make 
certain it is fair. 

I salute Senator SESSIONS and Sen-
ator KOHL for the homestead exemp-
tion cap. The unlimited homestead ex-
emption in a few states is the single 
worst abuse in the bankruptcy system. 
Our friends in the House saw it dif-
ferently on a floor vote. It is up to us 
in conference to convince them that 
ours is a better way. We protect retire-
ment income in bankruptcy, a concept 
which I pushed for and was happy to 
join with Senator HATCH in finally 
passing in this Chamber. 

I thank Senator FEINGOLD for his ef-
forts to protect the poorest of the poor 
who file in bankruptcy. I also salute 
Senator FEINSTEIN and others who have 
asked for studies which we think will 
improve credit practices in this coun-
try. And, finally, this bill provides for 
the creation of 18 new bankruptcy 
judgeships sorely needed in the States 
which will receive them. 

This is the first major legislation I 
have had in the Chamber. I don’t ex-
pect every one of them to pass 97 to 1, 
but it really is a good feeling to know 
that all of this work over this time has 
resulted in a truly bipartisan response 
to this important issue. 

Thank you, Mr. President. I yield the 
floor. 

Mr. HATCH. Mr. President, S. 1301, 
the Consumer Bankruptcy Reform Act 
of 1998, was reported out of the Judici-
ary Committee with strong bipartisan 
support and is one of the most impor-
tant legislative efforts to reform the 
bankruptcy laws in 20 years. 

I would like to begin by commending 
my colleagues, Senators GRASSLEY and 
DURBIN, respectively, the chairman and 
ranking minority member of the Sub-
committee on Administrative Over-
sight and the Courts, for their tireless 
efforts in crafting this much needed 
legislation. I also want to thank them 
for conducting numerous important 
hearings at the subcommittee level on 
the complex issue of bankruptcy re-
form. I particularly appreciate the 
dedication they have shown to making 
the passage of this bill an inclusive and 
bipartisan process. 

The compelling need for reform is un-
derscored by the dramatic rise in bank-
ruptcy filings each year. The Bank-
ruptcy Code was liberalized back in 
1978, and ever since that time, con-
sumer bankruptcy filings have gone up 
at an unprecedented rate. Even during 
the economic boom years of 1994 to 
1997, consumer bankruptcy filings al-
most doubled. 

Mr. President, the bankruptcy sys-
tem was intended to provide a ‘‘fresh 
start’’ for those who need it. We need 
to preserve the bankruptcy system 
within limits to allow individuals to 
emerge from financial ruin, which may 
have been precipitated by unforeseen 
events such as medical problems or un-
employment. What we don’t need is to 
preserve those elements of the system 
that allow it to be abused, and that 

allow some debtors to use bankruptcy 
as a financial planning tool rather than 
as a last resort. I firmly believe that by 
allowing people to escape from their fi-
nancial obligations, we are doing them 
a great disservice by not encouraging 
them to manage their finances and 
control their debt. 

It always has been my view that indi-
viduals should take personal responsi-
bility for their debts, and repay them 
to the extent possible. Under the 
present system, it is too easy for debt-
ors who have the ability to repay some 
of what they owe to file for Chapter 7 
bankruptcy. Under Chapter 7, debtors 
can liquidate their assets and discharge 
all debt, while protecting certain as-
sets from liquidation, irrespective of 
their income. Mr. President, I believe 
that the complete extinguishing of 
debt should be reserved for debtors who 
truly cannot repay their debts. 

According to the Wall Street Journal 
(Nov. 8, 1996) bankruptcy protection 
laws give an alarming number of ‘‘ob-
scure, but perfectly legal places for 
anyone to hide assets.’’ For instance, 
one Virginia multimillionaire incurred 
massive debt, but under State law was 
entitled to keep certain household 
goods, farm equipment, and ‘‘one 
horse.’’ This particular individual 
opted to keep a $640,000 race horse, not-
ing that the law only limits the num-
ber of horses, but not the individual 
value of a horse. 

While this is a particularly egregious 
example, these kinds of loopholes exist 
in the Bankruptcy Code, and people are 
using them to avoid paying their debts. 
As a result, the rest of us end up foot-
ing the bill through higher prices and 
higher interest rates. 

S. 1301 provides a remedy for these 
abuses by adopting a needs-based ap-
proach to bankruptcy reform. 

It is important to note that the ad-
ministration has urged that bank-
ruptcy law should ‘‘discourage bad 
faith repeat filings and other attempts 
to abuse the privilege accorded by ac-
cess to bankruptcy.’’ 

This bipartisan legislation, created 
by Senators GRASSLEY and DURBIN, is 
carefully structured to achieve an ap-
propriate balance between debtor and 
creditor rights. The legislation main-
tains the aspects of the bankruptcy 
system that serve those in need of a 
‘‘fresh start.’’ At the same time, S. 1301 
reforms current bankruptcy laws to 
prevent the system from being abused 
at the expense of all Americans. 

The impact of this important legisla-
tion will not only be to curb the ramp-
ant number of frivolous bankruptcy fil-
ings, but also to give a boost to our 
economy. 

Mr. President, again I would like to 
applaud the bipartisan efforts of my 
colleagues who have made S. 1301 a 
broadly supported bill. 

Mr. SARBANES. Mr. President, I 
would like to take this opportunity to 
congratulate Senator DURBIN, the 
Ranking Member of the Courts Sub-
committee, on passage of S.1301, the 
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Consumer Bankruptcy Reform Bill of 
1998. 

I especially want to thank him for in-
sisting that S.1301 address not only the 
need for greater responsibility on the 
part of debtors, but also the need for 
greater responsibility on the part of 
creditors. In particular, this bill takes 
notice of the fact that credit card com-
panies often act as enablers to individ-
uals who end up in bankruptcy after 
falling prey to one too many promises 
of easy credit from these companies. 
S.1301 requires that credit card compa-
nies provide consumers with the infor-
mation they need to behave in a re-
sponsible manner, rather than luring 
them into tighter financial straits with 
false promises of easy credit. 

The bill that passed out of the Judi-
ciary Committee did not take such an 
evenhanded approach, and I, among 
others both on and off the Judiciary 
Committee, noted the need to bring 
greater balance to this issue on the 
floor. Thanks to Senator DURBIN’s lead-
ership, the efforts of several other 
Democratic Senators, and the coopera-
tion of Senator GRASSLEY and other 
Republicans, the bill we will soon pass 
is a product that, as amended, ac-
knowledges the shared responsibility 
for the rise in bankruptcies between 
creditors and debtors, and strives to 
discourage reckless behavior on both 
sides of credit transactions. 

Mr. DURBIN. I thank my colleague 
from Maryland for his kind words, and 
for his assistance in making S.1301 a 
bill that the Senate can be proud of. 

As Ranking Member of the Senate 
Committee on Banking, Housing and 
Urban Affairs, Senator SARBANES has 
long been interested in the issue of 
consumer lending practices, and his ef-
forts were invaluable in drawing the 
necessary connection between in-
creased bankruptcy filings and the 
lending practices of credit card compa-
nies. 

Due to the efforts of a number of 
Democratic Senators, including Sen-
ator SARBANES, we were able to have 
inserted into the managers amendment 
to this bill a number of important pro-
visions dealing with consumer credit 
information. These provisions require 
credit card companies to provide in 
their monthly statements and initial 
solicitation materials information that 
will help consumers manage their fi-
nances in a way that will, I believe, ob-
viate the need for bankruptcy in many 
cases. The bill also now provides for 
studies regarding (1) the extension of 
credit to individuals with a high debt- 
to-income ratio and (2) the use of cred-
it card security interests to coerce re-
affirmations of debt in bankruptcy. 

In short, we now have before us a bill 
that is balanced and that is not simply 
the wish list of the credit card compa-
nies. I thank Senator SARBANES for 
helping to make this possible. 

Mr. SARBANES. I thank Senator 
DURBIN for his kind words. I also note, 
however, that we still have much work 
to do in this area. None of the con-

sumer-oriented provisions that we have 
succeeded in adding to S.1301 are in the 
House-passed bankruptcy bill, and I 
daresay that the credit card companies 
are less than thrilled with even the 
modest steps we have taken on behalf 
of consumers here in the Senate. I ask 
my colleague from Illinois, is it not 
safe to expect that there will be efforts 
during the bankruptcy conference to 
strip out some of these provisions from 
the conference report, and to bring to 
the Senate a bankruptcy bill that is, 
once again, merely a wish list of the 
credit card companies? 

I further ask my colleague, will we 
not need to be vigilant in our efforts to 
preserve these consumer-oriented pro-
visions during the conference? 

Mr. DURBIN. My colleague from 
Maryland sadly may be correct. Nei-
ther our Republican colleagues in the 
House nor the credit card companies 
are likely to be as enthusiastic as he or 
I about the efforts at cooperation and 
compromise that went into crafting 
the Senate bill. 

We will, indeed, have to be vigilant in 
regard to the consumer-oriented provi-
sions in S.1301, and I hope that we will 
be joined in this effort both by our Sen-
ate Republican colleagues, who have 
agreed to accept most of these provi-
sions without any debate, as well as by 
the White House, which has indicated 
the importance of preserving the Sen-
ate managers’ amendment to its own 
consideration of bankruptcy reform 
legislation. We have our work cut for 
us, but I commit to my colleague from 
Maryland that I will do my utmost to 
ensure that the bankruptcy conference 
report contains the vital consumer pro-
tections we worked so hard to add to 
the Senate bill. 

Mr. SARBANES. I thank my distin-
guished colleague from Illinois, and 
pledge my support for his efforts in 
this regard. Only if we are able to pre-
serve our hard-fought gains in the Sen-
ate in conference will we be able to 
pass bankruptcy reform legislation 
that will stand the tests of time and 
fairness. 

Mr. MCCAIN addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Arizona. 
f 

UNANIMOUS CONSENT REQUEST— 
S. 442 

Mr. McCAIN. Mr. President, on be-
half of the leader, I ask unanimous 
consent that it be in order for the ma-
jority leader, after consultation with 
the Democratic leader, to proceed to 
the consideration of Calendar No. 509, 
S. 442, and it be considered under the 
following limitations: 

The Commerce Committee amend-
ment be agreed to, and the Finance 
substitute then be agreed to, and the 
substitute then be considered as origi-
nal text for the purpose of further 
amendment. I further ask unanimous 
consent that the only other amend-
ments in order to the bill be the fol-
lowing: 

A managers’ amendment; McCain- 
Wyden amendment extending length of 
moratorium; Coats, Internet porn, 1 
hour equally divided; Bennett amend-
ment, relevant; Senator Kay Bailey 
Hutchison amendment, relevant; Bond 
amendment, relevant; Bumpers amend-
ment, mail order; three Enzi relevant 
amendments; Domenici, an amendment 
on interest rates; Graham, relevant; 
Abraham, Government paperwork; and 
Bumpers, a commission amendment. 

I further ask unanimous consent that 
relevant second-degree amendments be 
in order to all amendments other than 
the Coats amendment. 

I further ask unanimous consent that 
there be 2 hours of general debate 
equally divided on the bill. I finally 
ask that following the disposition of 
the above-listed amendments and the 
expiration of time, the bill be read a 
third time and the Senate proceed to a 
vote on passage of the bill with no 
other intervening action or debate. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. DASCHLE. I object on behalf of a 
number of colleagues. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. DASCHLE. Mr. President, let me 
just explain. 

I support this legislation, and I hope 
we can come to some resolution here. 
Obviously, this is an important bill 
that ought to be passed. The problem is 
that, once again, we are presented with 
an untenable circumstance. Colleagues 
on this side of the aisle, certainly 
through no fault of the distinguished 
Senator from Arizona, have been pre-
cluded, to date, from offering our Pa-
tients’ Bill of Rights. We are running 
out of time. We are running out of ve-
hicles. We are running out of opportu-
nities for us to have the kind of debate 
that we all have asked for and expected 
to have by this day. 

Because we are again put into a dif-
ficult position of not knowing how we 
are going to resolve that outstanding 
question, recognizing that it is at least 
as important as this issue, in spite of 
the fact that I do support S. 442, we are 
compelled to object today. 

My hope is that at some point in the 
not-too-distant future we can resolve 
the issue of how we will debate the Pa-
tients’ Bill of Rights, and we will then 
resolve our ability to bring up the re-
quest made by the Senator from Ari-
zona. So I object at this time with the 
hope that we can find some resolution 
at some point soon. 

Mr. MCCAIN addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Arizona has the floor. 
Mr. MCCAIN. I ask unanimous con-

sent that the Senate turn to the imme-
diate consideration of S. 442 and that 
only amendments in order to the bill 
be relevant amendments. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. DASCHLE. Mr. President, I ob-
ject. 

The PRESIDING OFFICER. Objec-
tion is heard. 
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