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fault on the part of the carrier. This would
not impose an undue burden on the pas-
senger/claimant and would serve to preserve
the “Warsaw Convention” as a fault based
system.”

This difference of opinion on the fault sys-
tem is not a factor affecting the intercarrier
agreements since they are already in place
and they have been based on strict liability
up to 100,000 SDRs and presumptive liability
above that amount if the carrier fails to
show its complete absence of fault, but it
will be a significant factor in the effort to
achieve a new convention or protocol.

Thus we have a situation where the IATA
agreements, however noble their purpose and
laudable their execution, provide an insuffi-
cient basis for a satisfactory future regime
in international air law, and where there is
considerable doubt that, on a political level,
the problems and differences of fault/no
fault, limitations of venue, rights of re-
course, and successive carriage, can be over-
come, so as to create a reasonable new con-
vention or protocol. The prospect exists that
there will be no satisfactory new convention
or protocol, and that the intercarrier agree-
ments will fail to provide a workable system.
It is uncertain where such an outcome would
lead, but one virtual certainty would be com-
plete abandonment of the Warsaw Conven-
tion, and the airlines would not be happy
about that.

So, where do we go from here?

The Need to Work Together

Everyone involved, from IATA and air-
lines, to the United States Government and
other governments, to passengers’ groups
and plaintiffs’ lawyers, has something to lose
from a failure to come up with a satisfactory
new liability regime. The obvious answer to
the problem is the formulation of a new and
widely acceptable convention or protocol
which will have the force of law to handle
not only airline liability, but rights of re-
course, successive carriage, choice of law and
adequate venue.

The Need for Ratifiability

At the excellent Lloyds of London Press
Aviation Insurance and Law Symposium in
November, in London, Don Horn, Associate
General Counsel for International Affairs of
the United States Department of Transpor-
tation, pointed out the truism that the first
requirement for any new convention (or pro-
tocol) is that it must be ratifiable.

I respectfully suggest that that is a good
place to start in our consideration of the new
convention or protocol. Whatever we come
up with must be ratifiable. It must be
ratifiable by the United States, and it must
be approval by the international airlines.

Excellent preparatory work has been done
by the ICAO Study Group and the ICAO
Legal Committee. The pattern of a splendid
convention or protocol is now clear, and
available. In general it has been set forth by
the Study Group. It will provide for a two
tier liability system, with absolute liability
up to the threshold number of 100,000 Special
Drawing Rights, and negligence liability
above that. It must provide for the addition
of the “fifth jurisdiction.” In other words,
passenger’s domicile must be added to the
other available venues, place of incorpora-
tion of the carrier, place of its principal
place of business, and place where the ticket
was bought.

For those international airlines and insur-
ers who are reluctant to accept the fifth ju-
risdiction | would point out three things.
First, there is an element of compromise in-
herent in the United States Government ac-
ceptance of the two tier concept on fault.
The position of the U.S. has been to favor ab-
solute liability across the board. This is not
in the airline interest, and in my humble
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opinion, not in the public interest, but that,
as | understand it, has been its position. Ac-
ceptance of the two tier system by the
United States will have another laudable ef-
fect. It will insure support of the new con-
vention or protocol in the United States on
the part of passengers’, consumers, and law-
yers’ groups who believe that the fault sys-
tem is one of society’s basic protections.
Were the United States to hold out for abso-
lute liability across the board, and were that
part of the new Convention or protocol I
would expect intense opposition to the new
convention or protocol in the United States.

The second point is that in terms of cost to
airlines or insurers the fifth jurisdiction is
deminimus. There are, simply, very few cases
where an American domiciliary buys a tick-
et in another country and cannot sue in the
United States under one of the four pres-
ently permissible jurisdictions. | have been
practicing aviation law for forty five years,
and | have probably handled as many airline
cases as any other lawyer in the world, and
I can only remember one case involving an
American passenger where 1 was unable to
sue in the United States because of Article
28.

Finally, the overall benefit to airlines, and
all others, of having a viable new convention
or protocol would be enormous. It would be
foolish to jeopardize its chances because of
opposition to the fifth jurisdiction.

Burden of Proof on the Second Tier

As indicated above, the new convention
proposed by the Legal Committee of ICAO
prescribes a two tier system of liability.
There is absolute liability for damage up to
100,000 SDRs and negligence liability above
that. In an exercise of indecision, however,
the drafters set forth three alternative provi-
sions on who shoulders the burden of proving
negligence. The concept of placing the bur-
den on the defendant airline of showing its
freedom from fault grows from Article 20 of
the Convention which provides that to excul-
pate itself the airline must show that it took
all necessary measures to avoid the damage.
Generally speaking, however, it is the plain-
tiff who has the burden of proving neg-
ligence.

The concept of providing three alternative
suggestions is not sound and will lead to con-
fusion and uncertainty. Obviously, it is to
the plaintiff’s advantage to place the burden
on the defendant, but | don’t consider it a
make or break matter. Again, it is more im-
portant to get the broad outlines of the con-
vention established than to fight about each
of its terms.

Convention or Protocol?

Similary, the question of whether this
should be a brand new convention or a proto-
col to the Warsaw Convention is less impor-
tant than the substance of the new instru-
ment. People | respect, including Lorne
Clark and George Tompkins, who know far
more than | do about the politics of enacting
a new convention, tell me that it will be
much easier to enact a protocol, so, for that
reason alone | favor it.

I would urge a note of caution, however.
The Warsaw Convention has a very bad his-
tory and reputation with many people, in-
cluding me and my clients. For many of
them it has ruined their lives. | would elimi-
nate all extolatory language praising the
Warsaw Convention, such as the introduc-
tory language in the ICAO Legal Committee
draft, regardless whether it is new conven-
tion or protocol.

Simpler and Shorter is better

I would suggest that all references to cargo
be removed. It is not necessary to include it
in the new instrument. In fact, it may be
completely resolved by the ratification of
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Montreal Protocol 4. The simpler and shorter
the new instrument is, the better.

LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume legislative session.

YEAR 2000 INFORMATION AND
READINESS DISCLOSURE ACT

Mr. ROBERTS. Mr. President, | ask
unanimous consent that the Senate
now proceed to consideration of Cal-
endar No. 584, S. 2392.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

A bill (S. 2392) to encourage the disclosure
and exchange of information about computer
processing problems, solutions, test prac-
tices and test results, and related matters in
connection with the transition to the Year
2000.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the bill?

There being no objection, the Senate
proceeded to consider the bill, which
had been reported from the Committee
on the Judiciary, with an amendment
to strike all after the enacting clause
and inserting in lieu thereof the follow-
ing:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Year 2000 Infor-
mation and Readiness Disclosure Act”.
SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds the following:

(1)(A) At least thousands but possibly millions
of information technology computer systems,
software programs, and semiconductors are not
capable of recognizing certain dates in 1999 and
after December 31, 1999, and will read dates in
the year 2000 and thereafter as if those dates
represent the year 1900 or thereafter or will fail
to process those dates.

(B) The problem described in subparagraph
(A) and resulting failures could incapacitate
systems that are essential to the functioning of
markets, commerce, consumer products, utilities,
government, and safety and defense systems, in
the United States and throughout the world.

(C) Reprogramming or replacing affected sys-
tems before the problem incapacitates essential
systems is a matter of national and global inter-
est.

(2) The prompt, candid, and thorough disclo-
sure and exchange of information related to
year 2000 readiness of entities, products, and
services—

(A) would greatly enhance the ability of pub-
lic and private entities to improve their year
2000 readiness; and

(B) is therefore a matter of national impor-
tance and a vital factor in minimizing any po-
tential year 2000 related disruption to the Na-
tion’s economic well-being and security.

(3) Concern about the potential for legal li-
ability associated with the disclosure and ex-
change of year 2000 readiness information is im-
peding the disclosure and exchange of such in-
formation.

(4) The capability to freely disseminate and
exchange information relating to year 2000 read-
iness, solutions, test practices and test results,
with the public and other entities without
undue concern about litigation is critical to the
ability of public and private entities to address
year 2000 needs in a timely manner.

(5) The national interest will be served by uni-
form legal standards in connection with the dis-
closure and exchange of year 2000 readiness in-
formation that will promote disclosures and ex-
changes of such information in a timely fashion.

The
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(b) PURPOSES.—Based upon the powers con-
tained in article I, section 8, clause 3 of the Con-
stitution of the United States, the purposes of
this Act are—

(1) to promote the free disclosure and ex-
change of information related to year 2000 read-
iness;

(2) to assist consumers, small businesses, and
local governments in effectively and rapidly re-
sponding to year 2000 problems; and

(3) to lessen burdens on interstate commerce
by establishing certain uniform legal principles
in connection with the disclosure and exchange
of information related to year 2000 readiness.
SEC. 3. DEFINITIONS.

In this Act:

(1) ANTITRUST LAWS.—The term
laws™’—

(A) has the meaning given to it in subsection
(a) of the first section of the Clayton Act (15
U.S.C. 12(a)), except that such term includes
section 5 of the Federal Trade Commission Act
(15 U.S.C. 45) to the extent such section 5 ap-
plies to unfair methods of competition; and

(B) includes any State law similar to the laws
referred to in subparagraph (A).

(2) CONSUMER.—The term ‘‘consumer’ means
an individual who acquires a consumer product
other than for purposes of resale.

(3) CONSUMER PRODUCT.—The term ‘‘consumer
product’”” means any personal property or serv-
ice which is normally used for personal, family,
or household purposes.

(4) COVERED ACTION.—The term ‘‘covered ac-
tion”” means any civil action of any Kkind,
whether arising under Federal or State law, ex-
cept for any civil action arising under Federal
or State law brought by a Federal, State, or
other public entity, agency, or authority acting
in a regulatory, supervisory, or enforcement ca-
pacity.

(5) MAKER.—The term ‘“‘maker’” means each
person or entity, including a State or political
subdivision thereof, that issues or publishes any
year 2000 statement, or develops or prepares, or
assists in, contributes to, or reviews, reports or
comments on during, or approves, or otherwise
takes part in the preparing, developing, issuing,
approving, or publishing any year 2000 state-
ment.

(6) REPUBLICATION.—The term ‘‘republica-
tion”” means any repetition, in whole or in part,
of a year 2000 statement originally made by an-
other.

(7) YEAR 2000 INTERNET WEBSITE.—The term
“‘year 2000 Internet website’” means an Internet
website or other similar electronically accessible
service, clearly designated on the website or
service by the person or entity creating or con-
trolling the content of the website or service as
an area where year 2000 statements concerning
that person or entity are posted or otherwise
made accessible to the general public.

(8) YEAR 2000 PROCESSING.—The term ‘‘year
2000 processing’”’ means the processing (includ-
ing calculating, comparing, sequencing, display-
ing, or storing), transmitting, or receiving of
date data from, into, and between the 20th and
21st centuries, and during the years 1999 and
2000, and leap year calculations.

(9) YEAR 2000 READINESS DISCLOSURE.—The
term ‘“‘year 2000 readiness disclosure’”” means
any written year 2000 statement, clearly identi-
fied on its face as a year 2000 readiness disclo-
sure inscribed on a tangible medium or stored in
an electronic or other medium and retrievable in
perceivable form and issued or published by or
with the approval of an entity with respect to
year 2000 processing of that entity or of prod-
ucts or services offered by that entity.

(10) YEAR 2000 STATEMENT.—

(A) IN GENERAL.—The term ‘‘year 2000 state-
ment’’ means any communication or other con-
veyance of information by a party to another or
to the public, in any form or medium—

(i) concerning an assessment, projection, or
estimate concerning year 2000 processing capa-

“‘antitrust
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bilities of any entity, product, or service, or a
set of products and services;

(ii) concerning plans, objectives, or timetables
for implementing or verifying the year 2000 proc-
essing capabilities of an entity, a product, or
service, or a set of products or services;

(iii) concerning test plans, test dates, test re-
sults, or operational problems or solutions relat-
ed to year 2000 processing by—

(1) products; or

(1) services that incorporate or utilize prod-
ucts; or

(iv) reviewing, commenting on, or otherwise
directly or indirectly relating to year 2000 proc-
essing capabilities.

(B) NOT INCLUDED.—The term does not in-
clude for the purposes of any action brought
under the securities laws, as that term is defined
in section 3(a)(47) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(47)), any document
or material filed with the Securities and Ex-
change Commission, or with Federal banking
regulators, pursuant to section 12(i) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 781(i)), or
any disclosure or writing that when made ac-
companied the solicitation of an offer or sale of
securities.

SEC. 4. PROTECTION FOR YEAR 2000 STATE-
MENTS.

(a) EVIDENCE EXcLUSION.—No year 2000 readi-
ness disclosure, in whole or in part, shall be ad-
missible against the maker of the disclosure to
prove the accuracy or truth of any year 2000
statement set forth in that disclosure, in any
covered action brought by another party except
that—

(1) a disclosure may serve as the basis for a
claim for anticipatory breach or repudiation or
a similar claim against the maker, to the extent
provided by applicable law; and

(2) the court in any covered action shall have
discretion to limit application of this subsection
in any case in which the court determines that
the maker’s use of that disclosure amounts to
bad faith, or fraud, or is otherwise is beyond
what is reasonable to achieve the purposes of
this Act.

(b) FALSE, MISLEADING AND INACCURATE YEAR
2000 STATEMENTS.—Except as otherwise pro-
vided in subsection (c), in any covered action, to
the extent that such action is based on an alleg-
edly false, inaccurate, or misleading year 2000
statement, the maker of that year 2000 statement
shall not be liable under Federal or State law
with respect to that year 2000 statement unless
the claimant establishes, in addition to all other
requisite elements of the applicable action, by
clear and convincing evidence, that—

(1) the year 2000 statement was material; and

(2)(A) to the extent the year 2000 statement
was hot a republication of a year 2000 statement
originally made by a third party, that the maker
made the year 2000 statement—

(i) with actual knowledge that the year 2000
statement was false, inaccurate, or misleading;

(ii) with intent to deceive or mislead; or

(iii) with a reckless disregard as to the accu-
racy of the year 2000 statement; or

(B) to the extent the year 2000 statement was
a republication of a year 2000 statement origi-
nally made by a third party, that the maker of
the republication made the year 2000 state-
ment—

(i) with actual knowledge that the year 2000
statement was false, inaccurate, or misleading;

(ii) with intent to deceive or mislead; or

(iii) without notice in that year 2000 statement
that—

(1) the maker has not verified the contents of
the republication; or

(I1) the maker is not the source of the repub-
lished year 2000 statement, the republished
statement is based on information supplied by
another person or entity, and the notice or re-
published statement identifies the source of the
republished statement.

(c) DEFAMATION OR SIMILAR CLAIMS.—In a
covered action arising under any Federal or
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State law of defamation, trade disparagement,
or a similar claim, to the extent such action is
based on an allegedly false, inaccurate, or mis-
leading year 2000 statement, the maker of that
year 2000 statement shall not be liable with re-
spect to that year 2000 statement, unless the
claimant establishes by clear and convincing
evidence, in addition to all other requisite ele-
ments of the applicable action, that the year
2000 statement was made with knowledge that
the year 2000 statement was false or made with
reckless disregard as to its truth or falsity.

(d) YEAR 2000 INTERNET WEBSITE.—

(1) IN GENERAL.—Except as provided in para-
graph (2), in any covered action, other than a
covered action involving personal injury or seri-
ous physical damage to property, in which the
adequacy of notice about year 2000 processing is
at issue, the posting, in a commercially reason-
able manner and for a commercially reasonable
duration, of a notice by the entity charged with
giving such notice on the year 2000 Internet
website of that entity shall be deemed to be an
adequate mechanism for providing that notice.

(2) EXCePTION.—Under paragraph (1) the no-
tice shall not be adequate if the trier of fact
finds that the use of the mechanism of notice—

(A) is contrary to express prior representations
made by the party giving notice;

(B) is materially inconsistent with the regular
course of dealing between the parties; or

(C) occurs where there have been no prior rep-
resentations regarding the mechanism of notice
and no regular course of dealing exists between
the parties and where actual notice is clearly
the most commercially reasonable means of pro-
viding notice.

(3) CONSTRUCTION.—Nothing
section shall—

(A) alter or amend any Federal or State stat-
ute or regulation requiring that notice about
year 2000 processing be provided using a dif-
ferent mechanism;

(B) create a duty to provide notice about year
2000 processing;

(C) preclude or suggest the use of any other
medium for notice about year 2000 processing or
require the use of an Internet website; or

(D) mandate the content or timing of any no-
tices about year 2000 processing.

(e) LIMITATION ON EFFECT OF YEAR 2000
STATEMENTS.—

(1) IN GENERAL.—INn any covered action, a
year 2000 statement shall not be interpreted or
construed as an amendment to or alteration of
a contract or warranty, whether entered into by
or approved for a public or private entity.

(2) NOT APPLICABLE.—

(A) IN GENERAL.—This subsection shall not
apply—

(i) to the extent the party whose year 2000
statement is alleged to have amended or altered
a contract or warranty has otherwise agreed in
writing to so alter or amend the contract or war-
ranty;

(ii) to a year 2000 statement made in conjunc-
tion with the formation of the contract or war-
ranty; or

(iii) if the contract or warranty specifically
provides for its amendment or alteration
through the making of a year 2000 statement.

(B) RULE OF CONSTRUCTION.—Nothing in this
subsection is intended to affect applicable Fed-
eral or State law in effect as of the date of en-
actment of this Act with respect to determining
the extent to which a year 2000 statement within
the scope of clause (i), (ii), or (iii) of subpara-
graph (A) affects a contract or warranty.

(f) SPECIAL DATA GATHERING.—

(1) IN GENERAL.—A Federal entity, agency, or
authority may expressly designate a request for
the voluntary provision of information relating
to year 2000 processing, including year 2000
statements, as a special year 2000 data gather-
ing request made pursuant to this subsection.

(2) SPECIFICS.—A special year 2000 data gath-
ering request made under this subsection shall
specify a Federal entity, agency, or authority,

in this sub-
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or with the consent of the designee, another
public or private entity, agency or authority, to
gather responses to the request.

(3) PROTECTIONS.—Except with the express
consent or permission of the provider of infor-
mation described in paragraph (1), any year
2000 statements or other such other information
provided by a party in response to a special year
2000 data gathering request made under this
subsection—

(A) shall be exempt from disclosure under sub-
section (b)(4) of section 552 of title 5, United
States Code, commonly known as the ‘““Freedom
of Information Act” ;

(B) shall be prohibited from disclosure to any
third party; and

(C) may not be used by any Federal entity,
agency, or authority or by any third party, di-
rectly or indirectly, in any civil action arising
under any Federal or State law.

(4) EXCEPTIONS.—

(A) INFORMATION OBTAINED ELSEWHERE.—
Nothing in this subsection shall preclude a Fed-
eral entity, agency, or authority or any third
party from separately obtaining the information
submitted in response to a request under this
subsection through the use of independent legal
authorities, and using such separately obtained
information in any action.

(B) VOLUNTARY DISCLOSURE.—A restriction on
use or disclosure of information under this sub-
section shall not apply to any information dis-
closed to the public with the express consent of
the party responding to the request or disclosed
by such party separately from a response to a
special year 2000 data gathering request.

SEC. 5. TEMPORARY ANTITRUST EXEMPTION.

(a) EXEMPTION.—Except as provided in sub-
section (b), the antitrust laws shall not apply to
conduct engaged in, including making and im-
plementing an agreement, solely for the purpose
of—

(1) facilitating responses intended to correct or
avoid a failure of year 2000 processing in a com-
puter system, in a component of a computer sys-
tem, in a computer program or software, or serv-
ices utilizing any such system, component, pro-
gram, or hardware; or

(2) communicating or disclosing information to
help correct or avoid the effects of year 2000
processing failure.

(b) APPLICABILITY.—Subsection (a) shall
apply only to conduct that occurs, or an agree-
ment that is made and implemented, after the
date of enactment of this Act and before July 14,
2001.

(c) EXCEPTION TO EXEMPTION.—Subsection (a)
shall not apply with respect to conduct that in-
volves or results in an agreement to boycott any
person, to allocate a market or fix prices or out-
put.

(d) RULE OF CONSTRUCTION.—The exemption
granted by this section shall be construed nar-
rowly.

SEC. 6. EXCLUSIONS.

(a) EFFECT ON INFORMATION DISCLOSURE.—
This Act does not affect, abrogate, amend, or
alter the authority of a Federal or State entity,
agency, or authority to enforce a requirement to
provide or disclose, or not to provide or disclose,
information under a Federal or State statute or
regulation or to enforce such statute or regula-
tion.

(b) CONTRACTS AND OTHER CLAIMS.—

(1) IN GENERAL.—Except as may be otherwise
provided in subsections (a) and (e) of section 4,
this Act does not affect, abrogate, amend, or
alter any right established by contract or tariff
between any person or entity, whether entered
into by a public or private person entity, under
any Federal or State law.

(2) OTHER CLAIMS.—In any covered action
brought by a consumer, this Act does not apply
to a year 2000 statement expressly made in a so-
licitation, including an advertisement or offer to
sell, to that consumer by a seller, manufacturer,
or provider of a consumer product.
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(3) RULE OF CONSTRUCTION.—Nothing in this
Act shall be construed to preclude any claims
that are not based exclusively on year 2000
statements.

(c) DUTY OR STANDARD OF CARE.—

(1) IN GENERAL.—This Act shall not impose
upon the maker of any year 2000 statement any
more stringent obligation, duty, or standard of
care than is otherwise applicable under any
other Federal law or State law.

(2) ADDITIONAL DISCLOSURE.—This Act does
not preclude any party from making or provid-
ing any additional disclosure, disclaimer, or
similar provisions in connection with any year
2000 readiness disclosure or year 2000 statement.

(3) DuUTY OF CARE.—This Act shall not be
deemed to alter any standard or duty of care
owed by a fiduciary, as defined or determined
by applicable Federal or State law.

(d) INTELLECTUAL PROPERTY RIGHTS.—This
Act does not affect, abrogate, amend, or alter
any right in a patent, copyright, semiconductor
mask work, trade secret, trade name, trademark,
or service mark, under any Federal or State law.

(e) INJUNCTIVE RELIEF.—Nothing in this Act
shall be deemed to preclude a claimant from
seeking temporary or permanent injunctive re-
lief with respect to a year 2000 statement.

SEC. 7. APPLICABILITY.

(a) EFFECTIVE DATE.—

(1) IN GENERAL.—EXxcept as otherwise provided
in this section, this Act shall become effective on
the date of enactment of this Act.

(2) APPLICATION TO LAWSUITS PENDING.—This
Act shall not affect or apply to any lawsuit
pending on July 14, 1998.

(3) APPLICATION TO STATEMENTS AND DISCLO-
SURES.—EXxcept as provided in subsection (b)—

(A) this Act shall apply to any year 2000
statement made on or after July 14, 1998 through
July 14, 2001; and

(B) this Act shall apply to any year 2000 read-
iness disclosure made after the date of enact-
ment of this Act through July 14, 2001.

(b) PREvVIOUSLY MADE READINESS DisCLO-
SURE.—

(1) IN GENERAL.—For the purposes of section
4(a), a person or entity that issued or published
a year 2000 statement after January 1, 1996, and
before the date of enactment of this Act, may
designate that year 2000 statement as a year
2000 readiness disclosure if—

(A) the year 2000 statement complied with the
requirements of section 4(b) when made, other
than being clearly designated on its face as a
disclosure;

(B) within 45 days after the date of enactment
of this Act, the person or entity seeking the des-
ignation provides notice—

(i) by individual notice that meets the require-
ments of paragraph (2) to all recipients of the
applicable year 2000 statement; and

(ii) a prominent posting notice that meets the
requirements of paragraph (2) on its year 2000
Internet website, commencing prior to the end of
the 45-day period under this subparagraph and
extending for a minimum of 45 consecutive days
and also by using the same method of notifica-
tion used to originally provide the applicable
year 2000 statement.

(2) REQUIREMENTS.—A notice under para-
graph (1)(B) shall—

(A) state that the year 2000 statement that is
the subject of the notice is being designated a
year 2000 readiness disclosure; and

(B) include a copy of the year 2000 statement
with a legend labeling the statement as a ““Year
2000 Readiness Disclosure”.

(c) EXCePTION.—No designation of a year 2000
statement as a disclosure under subsection (b)
shall apply with respect to any person or entity
that—

(1) proves, by clear and convincing evidence,
that it relied on the year 2000 statement prior to
the receipt of notice described above and it
would be prejudiced by the retroactive designa-
tion of the year 2000 statement as a disclosure;
and

September 28, 1998

(2) provides to the person or entity seeking the
designation a written notice objecting to the
designation within 45 days after receipt of indi-
vidual notice under subsection (b)(2)(B)(i), or
within 180 days after the date of enactment of
this Act, in the case of notice provided under
subsection (b)(2)(B)(ii).

SEC. 8. NATIONAL INFORMATION CLEARING-
HOUSE AND WEBSITE.

(a) NATIONAL WEBSITE.—

(1) IN GENERAL.—The Administrator of Gen-
eral Services shall create and maintain a na-
tional year 2000 website, and promote its avail-
ability, designed to assist consumers, small busi-
ness, and local governments in obtaining infor-
mation from other governmental websites, hot-
lines, or information clearinghouses about year
2000 Processing of computers, systems, products
and services, including websites maintained by
independent agencies and other departments.

(2) CONSULTATION.—In creating the national
year 2000 website, the Administrator of General
Services shall consult with—

(A) the Director of the Office of Management
and Budget;

(B) the Administrator of the Small Business
Administration;

(C) the Consumer Product Safety Commission;

(D) officials of State and local governments;

(E) the Director of the National Institute of
Standards and Technology;

(F) representatives of consumer and industry
groups; and

(G) representatives of other entities, as deter-
mined appropriate.

(b) REPORT.—The Administrator of General
Services shall submit a preliminary report to the
Committees on the Judiciary of the Senate and
the House of Representatives and the Committee
on Governmental Affairs of the Senate and the
Committee on Government Reform and Over-
sight of the House of Representatives not later
than 60 days after the date of enactment of this
Act regarding planning to comply with the re-
quirements of this section.

Amend the title so as to read: “To encour-
age the disclosure and exchange of informa-
tion about computer processing problems,
solutions, test practices and test results, and
related matters in connection with the tran-
sition to the year 2000.”.

AMENDMENT NO. 3669
(Purpose: To provide a substitute)

Mr. ROBERTS. Senators HATCH,
LEAHY, and KyL have a substitute
amendment at the desk, and | ask for
its consideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Kansas [Mr. ROBERTS]
for Mr. HATcH, for himself, Mr. LEAHY, and
Mr. KyL, proposes an amendment numbered
3669.

Mr. ROBERTS. Mr. President, | ask
unanimous consent reading of the
amendment be dispensed with.

(The text of the amendment is print-
ed in today’s RECORD under ‘“‘Amend-
ments Submitted.”’)

AMENDMENT NO. 3670 TO AMENDMENT NO. 3669
(Purpose: To provide for the establishment of

working groups as a part of the President’s

Year 2000 Council)

Mr. ROBERTS. Senator THOMPSON
has an amendment at the desk and I
now ask for its consideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Kansas [Mr. ROBERTS],
for Mr. THOMPSON, proposes an amendment
numbered 3670 to amendment No. 3669.

The

The
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Mr. ROBERTS. Mr. President, | ask
unanimous consent the reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

Redesignate section 8 as section 9 and in-
sert the following after section 8:

SEC. 8. YEAR 2000 COUNCIL WORKING GROUPS.

(a) IN GENERAL.—

(1) WORKING GROUPS.—The President’s Year
2000 Council (referred to in this section as
the ““Council’’) may establish and terminate
working groups composed of Federal employ-
ees who will engage outside organizations in
discussions to address the year 2000 problems
identified in section 2(a)(1) to share informa-
tion related to year 2000 readiness, and oth-
erwise to serve the purposes of this Act.

(2) Li1sT OF GRoups.—The Council shall
maintain and make available to the public a
printed and electronic list of the working
groups, the members of each working group,
and a point of contact, together with an ad-
dress, telephone number, and electronic mail
address for the point of contact, for each
working group created under this section.

(3) BALANCE.—The Council shall seek to
achieve a balance of participation and rep-
resentation among the working groups.

(4) ATTENDANCE.—The Council shall main-
tain and make available to the public a
printed and electronic list of working group
members who attend each meeting of a
working group as well as any other individ-
uals or organizations participating in each
meeting.

(5) MEETINGS.—Each meeting of a working
group shall be announced in advance in ac-
cordance with procedures established by the
Council. The Council shall encourage work-
ing groups to hold meetings open to the pub-
lic to the extent feasible and consistent with
the activities of the Council and the pur-
poses of this Act.

(b) FACA.—The Federal Advisory Commit-
tee Act (5 U.S.C. App.) shall not apply to the
working groups established under this sec-
tion.

(c) PRIVATE RIGHT OF ACTION.—This section
creates no private right of action to due for
enforcement of the provisions of this section.

(d) EXPIRATION.—The authority conferred
by this section shall expire on December 31,
2000.

Mr. THOMPSON. Mr. President, this
country will face an unprecedented
problem on January 1, 2000, when many
computer systems, in the form of soft-
ware, hardware and embedded chips,
will interpret the year as 1900 rather
than 2000, potentially resulting in ex-
tensive failures of critical operations.
The fix to this problem is not a techno-
logical challenge, but a management
challenge due to its massive nature and
the limited time we have to fix it. With
less then 465 days until the new millen-
nium, this problem will affect every
level of government, every size of busi-
ness, and literally every person in this
great nation.

Although the Year 2000 Information
and Readiness Disclosure Act does not
represent the silver bullet to remedy
this problem, | rise today to voice my
support for this legislation. This bill
will encourage both public and private
sector entities to disclose year 2000 re-
lated information, in the form of prod-
uct readiness, proposed solutions and
testing processes, thereby increasing
the ability of governments and busi-
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nesses to update their own systems and
avoid potentially catastrophic failures.

Mr. President, | had a number of con-
cerns with this legislation in its origi-
nal form. First of all, this legislation
preempts state and local liability law.
Typically, neither I nor many of my
colleagues would support such preemp-
tion of state authority; however, this
problem warrants drastic action. In
fact, state and local government asso-
ciations have expressed their support
for this bill.

Second, this legislation reduces the
standard of care required in providing
accurate information as currently de-
fined in state and local statutes. Due
to the critical nature of this problem, |
can support this provision for cases
where businesses are sharing informa-
tion with the intent to identify a com-
mon solution and prevent a potentially
catastrophic failure. However, in its
original form, this bill would have ex-
tended this protection to sellers of year
2000 remediation products and services
whose statements may be motivated
solely by financial interests.

Mr. President, to address these con-
cerns | introduced an amendment in
the Judiciary Committee which failed
to pass. However, | worked with the
Committee and other interested parties
to develop language that achieved all
the goals and intentions of my original
amendment. This language has been
adopted in section 6(b), and all inter-
ested parties agree we have strength-
ened the bill. My language will miti-
gate against false and inaccurate year
2000 solicitations while promoting the
open sharing of information needed to
solve the year 2000 problem. Further, it
will expressly prevent vendors which
sell year 2000 remediation products
from taking advantage of unknowing
customers by making the protections
of the bill unavailable to any seller of
these products who does not inform in
writing any entity, including busi-
nesses, governments, and non-profit or-
ganizations, that its legal rights under
state law are reduced by this bill. By
imposing a higher duty of care in these
instances, failures will be prevented.

Since my concerns have been ad-
dressed, | support immediate passage of
this bill.

Mr. ROBERTS. Mr. President, | ask
unanimous consent that the amend-
ment be agreed to, the substitute
amendment be agreed to, the bill be
read the third time and passed, as
amended, the motion to reconsider be
laid upon the table, the amendment to
the title be agreed to, and the title, as
amended, be agreed to, and that any
statements relating to the bill appear
at this point in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments (Nos. 3669 and 3670)
were agreed to.

The bill (S. 2392), as amended, was
considered read the third time and
passed, as follows:

S11065

S. 2392

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Year 2000 In-
formation and Readiness Disclosure Act”.
SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds the follow-
ing:

(1)(A) At least thousands but possibly mil-
lions of information technology computer
systems, software programs, and semi-
conductors are not capable of recognizing
certain dates in 1999 and after December 31,
1999, and will read dates in the year 2000 and
thereafter as if those dates represent the
year 1900 or thereafter or will fail to process
those dates.

(B) The problem described in subparagraph
(A) and resulting failures could incapacitate
systems that are essential to the functioning
of markets, commerce, consumer products,
utilities, government, and safety and defense
systems, in the United States and through-
out the world.

(C) Reprogramming or replacing affected
systems before the problem incapacitates es-
sential systems is a matter of national and
global interest.

(2) The prompt, candid, and thorough dis-
closure and exchange of information related
to year 2000 readiness of entities, products,
and services—

(A) would greatly enhance the ability of
public and private entities to improve their
year 2000 readiness; and

(B) is therefore a matter of national impor-
tance and a vital factor in minimizing any
potential year 2000 related disruption to the
Nation’s economic well-being and security.

(3) Concern about the potential for legal li-
ability associated with the disclosure and ex-
change of year 2000 readiness information is
impeding the disclosure and exchange of
such information.

(4) The capability to freely disseminate
and exchange information relating to year
2000 readiness, solutions, test practices and
test results, with the public and other enti-
ties without undue concern about litigation
is critical to the ability of public and private
entities to address year 2000 needs in a time-
ly manner.

(5) The national interest will be served by
uniform legal standards in connection with
the disclosure and exchange of year 2000
readiness information that will promote dis-
closures and exchanges of such information
in a timely fashion.

(b) PURPOSES.—Based upon the powers con-
tained in article I, section 8, clause 3 of the
Constitution of the United States, the pur-
poses of this Act are—

(1) to promote the free disclosure and ex-
change of information related to year 2000
readiness;

(2) to assist consumers, small businesses,
and local governments in effectively and rap-
idly responding to year 2000 problems; and

(3) to lessen burdens on interstate com-
merce by establishing certain uniform legal
principles in connection with the disclosure
and exchange of information related to year
2000 readiness.

SEC. 3. DEFINITIONS.

In this Act:

(1) ANTITRUST LAWS.—The term ‘“‘antitrust
laws”—

(A) has the meaning given to it in sub-
section (a) of the first section of the Clayton
Act (15 U.S.C. 12(a)), except that such term
includes section 5 of the Federal Trade Com-
mission Act (15 U.S.C. 45) to the extent such
section 5 applies to unfair methods of com-
petition; and

(B) includes any State law similar to the
laws referred to in subparagraph (A).
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(2) CONSUMER.—The term ‘‘consumer”’
means an individual who acquires a con-
sumer product for purposes other than re-
sale.

(3) CONSUMER PRODUCT.—The term ‘‘con-
sumer product’” means any personal property
or service which is normally used for per-
sonal, family, or household purposes.

(4) COVERED ACTION.—The term ‘‘covered
action” means civil action of any kind,
whether arising under Federal or State law,
except for an action brought by a Federal,
State, or other public entity, agency, or au-
thority acting in a regulatory, supervisory,
or enforcement capacity.

(5) MAKER.—The term “maker’” means each
person or entity, including the United States
or a State or political subdivision thereof,
that—

(A) issues or publishes any year 2000 state-
ment;

(B) develops or prepares any year 2000
statement; or

(C) assists in, contributes to, or reviews,
reports or comments on during, or approves,
or otherwise takes part in the preparing, de-
veloping, issuing, approving, or publishing of
any year 2000 statement.

(6) REPUBLICATION.—The term ‘‘republica-
tion” means any repetition, in whole or in
part, of a year 2000 statement originally
made by another.

(7) YEAR 2000 INTERNET WEBSITE.—The term
‘“‘year 2000 Internet website’” means an Inter-
net website or other similar electronically
accessible service, clearly designated on the
website or service by the person or entity
creating or controlling the content of the
website or service as an area where year 2000
statements concerning that person or entity
are posted or otherwise made accessible to
the general public.

(8) YEAR 2000 PROCESSING.—The term ‘‘year
2000 processing’” means the processing (in-
cluding calculating, comparing, sequencing,
displaying, or storing), transmitting, or re-
ceiving of date data from, into, and between
the 20th and 21st centuries, and during the
years 1999 and 2000, and leap year calcula-
tions.

(9) YEAR 2000 READINESS DISCLOSURE.—The
term ‘‘year 2000 readiness disclosure’” means
any written year 2000 statement—

(A) clearly identified on its face as a year
2000 readiness disclosure;

(B) inscribed on a tangible medium or
stored in an electronic or other medium and
retrievable in perceivable form; and

(C) issued or published by or with the ap-
proval of a person or entity with respect to
year 2000 processing of that person or entity
or of products or services offered by that per-
son or entity.

(10) YEAR 2000 REMEDIATION PRODUCT OR
SERVICE.—The term ‘“‘year 2000 remediation
product or service’” means a software pro-
gram or service licensed, sold, or rendered by
a person or entity and specifically designed
to detect or correct year 2000 processing
problems with respect to systems, products,
or services manufactured or rendered by an-
other person or entity.

(11) YEAR 2000 STATEMENT.—

(A) IN GENERAL.—The term ‘‘year 2000
statement” means any communication or
other conveyance of information by a party
to another or to the public, in any form or
medium—

(i) concerning an assessment, projection,
or estimate concerning year 2000 processing
capabilities of an entity, product, service, or
set of products and services;

(if) concerning plans, objectives, or time-
tables for implementing or verifying the
year 2000 processing capabilities of an entity,
product, service, or set of products and serv-
ices;

CONGRESSIONAL RECORD —SENATE

(iii) concerning test plans, test dates, test
results, or operational problems or solutions
related to year 2000 processing by—

(1) products; or

(I1) services that incorporate or utilize
products; or

(iv) reviewing, commenting on, or other-
wise directly or indirectly relating to year
2000 processing capabilities.

(B) NOT INCLUDED.—For the purposes of any
action brought under the securities laws, as
that term is defined in section 3(a)(47) of the
Securities Exchange Act of 1934 (15 U.S.C.
78c(a)(47)), the term year 2000 statement does
not include statements contained in any doc-
uments or materials filed with the Securities
and Exchange Commission, or with Federal
banking regulators, pursuant to section 12(i)
of the Securities Exchange Act of 1934 (15
U.S.C. 781(i)), or disclosures or writing that
when made accompanied the solicitation of
an offer or sale of securities.

SEC. 4. PROTECTION FOR YEAR 2000 STATE-
MENTS.

(a) EVIDENCE EXCLUSION.—No year 2000
readiness disclosure, in whole or in part,
shall be admissible against the maker of that
disclosure to prove the accuracy or truth of
any year 2000 statement set forth in that dis-
closure, in any covered action brought by an-
other party except that—

(1) a year 2000 readiness disclosure may be
admissible to serve as the basis for a claim
for anticipatory breach, or repudiation of a
contract, or a similar claim against the
maker, to the extent provided by applicable
law; and

(2) the court in any covered action shall
have discretion to limit application of this
subsection in any case in which the court de-
termines that the maker’s use of the year
2000 readiness disclosure amounts to bad
faith or fraud, or is otherwise beyond what is
reasonable to achieve the purposes of this
Act.

(b) FALSE, MISLEADING AND INACCURATE
YEAR 2000 STATEMENTS.—EXcept as provided
in subsection (c), in any covered action, to
the extent that such action is based on an al-
legedly false, inaccurate, or misleading year
2000 statement, the maker of that year 2000
statement shall not be liable under Federal
or State law with respect to that year 2000
statement unless the claimant establishes,
in addition to all other requisite elements of
the applicable action, by clear and convinc-
ing evidence, that—

(1) the year 2000 statement was material;
and

(2)(A) to the extent the year 2000 statement
was not a republication, that the maker
made the year 2000 statement—

(i) with actual knowledge that the year
2000 statement was false, inaccurate, or mis-
leading;

(ii) with intent to deceive or mislead; or

(iii) with a reckless disregard as to the ac-
curacy of the year 2000 statement; or

(B) to the extent the year 2000 statement
was a republication that the maker of the re-
publication made the year 2000 statement—

(i) with actual knowledge that the year
2000 statement was false, inaccurate, or mis-
leading;

(ii) with intent to deceive or mislead; or

(iii) without notice in that year 2000 state-
ment that—

(1) the maker has not verified the contents
of the republication; or

(I1) the maker is not the source of the re-
publication and the republication is based on
information supplied by another person or
entity identified in that year 2000 statement
or republication.

(c) DEFAMATION OR SIMILAR CLAIMS.—In a
covered action arising under any Federal or
State law of defamation, trade disparage-
ment, or a similar claim, to the extent such
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action is based on an allegedly false, inac-
curate, or misleading year 2000 statement,
the maker of that year 2000 statement shall
not be liable with respect to that year 2000
statement, unless the claimant establishes
by clear and convincing evidence, in addition
to all other requisite elements of the appli-
cable action, that the year 2000 statement
was made with knowledge that the year 2000
statement was false or made with reckless
disregard as to its truth or falsity.

(d) YEAR 2000 INTERNET WEBSITE.—

(1) IN GENERAL.—Except as provided in
paragraph (2), in any covered action, other
than a covered action involving personal in-
jury or serious physical damage to property,
in which the adequacy of notice about year
2000 processing is at issue, the posting, in a
commercially reasonable manner and for a
commercially reasonable duration, of a no-
tice by the entity charged with giving such
notice on the year 2000 Internet website of
that entity shall be deemed an adequate
mechanism for providing that notice.

(2) ExcepTioN.—Paragraph (1) shall not
apply if the court finds that the use of the
mechanism of notice—

(A) is contrary to express prior representa-
tions regarding the mechanism of notice
made by the party giving notice;

(B) is materially inconsistent with the reg-
ular course of dealing between the parties; or

(C) occurs where there have been no prior
representations regarding the mechanism of
notice, no regular course of dealing exists be-
tween the parties, and actual notice is clear-
ly the most commercially reasonable means
of providing notice.

(3) CoNsTRuUCTION.—Nothing
section shall—

(A) alter or amend any Federal or State
statute or regulation requiring that notice
about year 2000 processing be provided using
a different mechanism;

(B) create a duty to provide notice about
year 2000 processing;

(C) preclude or suggest the use of any other
medium for notice about year 2000 processing
or require the use of an Internet website; or

(D) mandate the content or timing of any
notices about year 2000 processing.

(e) LIMITATION ON EFFECT OF YEAR 2000
STATEMENTS.—

(1) IN GENERAL.—IN any covered action, a
year 2000 statement shall not be interpreted
or construed as an amendment to or alter-
ation of a contract or warranty, whether en-
tered into by or approved for a public or pri-
vate entity.

(2) NOT APPLICABLE.—

(A) IN GENERAL.—This subsection shall not
apply—

(i) to the extent the party whose year 2000
statement is alleged to have amended or al-
tered a contract or warranty has otherwise
agreed in writing to so alter or amend the
contract or warranty;

(i) to a year 2000 statement made in con-
junction with the formation of the contract
or warranty; or

(iii) if the contract or warranty specifi-
cally provides for its amendment or alter-
ation through the making of a year 2000
statement.

(B) RULE OF CONSTRUCTION.—Nothing in
this subsection shall affect applicable Fed-
eral or State law in effect as of the date of
enactment of this Act with respect to deter-
mining the extent to which a year 2000 state-
ment affects a contract or warranty.

(f) SPECIAL DATA GATHERING.—

(1) IN GENERAL.—A Federal entity, agency,
or authority may expressly designate a re-
quest for the voluntary provision of informa-
tion relating to year 2000 processing, includ-
ing year 2000 statements, as a special year
2000 data gathering request made pursuant
to this subsection.

in this sub-
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(2) SpPECIFIcS.—A special year 2000 data
gathering request made under this sub-
section shall specify a Federal entity, agen-
cy, or authority, or, with its consent, an-
other public or private entity, agency, or au-
thority, to gather responses to the request.

(3) PROTECTIONS.—Except with the express
consent or permission of the provider of in-
formation described in paragraph (1), any
year 2000 statements or other such other in-
formation provided by a party in response to
a special year 2000 data gathering request
made under this subsection—

(A) shall be exempt from disclosure under
subsection (b)(4) of section 552 of title 5,
United States Code, commonly known as the
“Freedom of Information Act’’;

(B) shall not be disclosed to any third
party; and

(C) may not be used by any Federal entity,
agency, or authority or by any third party,
directly or indirectly, in any civil action
arising under any Federal or State law.

(4) EXCEPTIONS.—

(A) INFORMATION OBTAINED ELSEWHERE.—
Nothing in this subsection shall preclude a
Federal entity, agency, or authority, or any
third party, from separately obtaining the
information submitted in response to a re-
quest under this subsection through the use
of independent legal authorities, and using
such separately obtained information in any
action.

(B) VOLUNTARY DISCLOSURE.—A restriction
on use or disclosure of information under
this subsection shall not apply to any infor-
mation disclosed to the public with the ex-
press consent of the party responding to a
special year 2000 data gathering request or
disclosed by such party separately from a re-
sponse to a special year 2000 data gathering
request.

SEC. 5. TEMPORARY ANTITRUST EXEMPTION.

(a) EXEMPTION.—EXxcept as provided in sub-
section (b), the antitrust laws shall not
apply to conduct engaged in, including mak-
ing and implementing an agreement, solely
for the purpose of and limited to—

(1) facilitating responses intended to cor-
rect or avoid a failure of year 2000 processing
in a computer system, in a component of a
computer system, in a computer program or
software, or services utilizing any such sys-
tem, component, program, or hardware; or

(2) communicating or disclosing informa-
tion to help correct or avoid the effects of
year 2000 processing failure

(b) APPLICABILITY.—Subsection (a) shall
apply only to conduct that occurs, or an
agreement that is made and implemented,
after the date of enactment of this Act and
before July 14, 2001.

(c) EXCEPTION TO EXEMPTION.—Subsection
(a) shall not apply with respect to conduct
that involves or results in an agreement to
boycott any person, to allocate a market or
fix prices or output.

(d) RULE OF CONSTRUCTION.—The exemp-
tion granted by this section shall be con-
strued narrowly.

SEC. 6. EXCLUSIONS.

(a) EFFECT ON INFORMATION DISCLOSURE.—
This Act does not affect, abrogate, amend, or
alter the authority of a Federal or State en-
tity, agency, or authority to enforce a re-
quirement to provide or disclose, or not to
provide or disclose, information under a Fed-
eral or State statute or regulation or to en-
force such statute or regulation.

(b) CONTRACTS AND OTHER CLAIMS.—

(1) IN GENERAL.—Except as may be other-
wise provided in subsections (a) and (e) of
section 4, this Act does not affect, abrogate,
amend, or alter any right established by con-
tract or tariff between any person or entity,
whether entered into by a public or private
person or entity, under any Federal or State
law.
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(2) OTHER CLAIMS.—

(A) IN GENERAL.—INn any covered action
brought by a consumer, this Act does not
apply to a year 2000 statement expressly
made in a solicitation, including an adver-
tisement or offer to sell, to that consumer by
a seller, manufacturer, or provider of a con-
sumer product.

(B) SPECIFIC NOTICE REQUIRED.—INn any cov-
ered action, this Act shall not apply to a
year 2000 statement, concerning a year 2000
remediation product or service, expressly
made in an offer to sell or in a solicitation
(including an advertisement) by a seller,
manufacturer, or provider, of that product or
service unless, during the course of the offer
or solicitation, the party making the offer or
solicitation provides the following notice in
accordance with section 4(d):

‘““‘Statements made to you in the course of
this sale are subject to the Year 2000 Infor-
mation and Readiness Disclosure Act (_
U.S.C. ___ ). In the case of a dispute, this Act
may reduce your legal rights regarding the
use of any such statements, unless otherwise
specified by your contract or tariff.””.

(3) RULE OF CONSTRUCTION.—Nothing in this
Act shall be construed to preclude any
claims that are not based exclusively on year
2000 statements.

(c) DUTY OR STANDARD OF CARE.—

(1) IN GENERAL.—This Act shall not impose
upon the maker of any year 2000 statement
any more stringent obligation, duty, or
standard of care than is otherwise applicable
under any other Federal law or State law.

(2) ADDITIONAL DISCLOSURE.—This Act does
not preclude any party from making or pro-
viding any additional disclosure, disclaimer,
or similar provisions in connection with any
year 2000 readiness disclosure or year 2000
statement.

(3) DuTYy oF cAReE.—This Act shall not be
deemed to alter any standard or duty of care
owed by a fiduciary, as defined or determined
by applicable Federal or State law.

(d) INTELLECTUAL PROPERTY RIGHTS.—This
Act does not affect, abrogate, amend, or
alter any right in a patent, copyright, semi-
conductor mask work, trade secret, trade
name, trademark, or service mark, under
any Federal or State law.

(e) INJUNCTIVE RELIEF.—Nothing in this
Act shall be deemed to preclude a claimant
from seeking injunctive relief with respect
to a year 2000 statement.

SEC. 7. APPLICABILITY.

(a) EFFECTIVE DATE.—

(1) IN GENERAL.—EXcept as otherwise pro-
vided in this section, this Act shall become
effective on the date of enactment of this
Act.

(2) APPLICATION TO LAWSUITS PENDING.—
This Act shall not affect or apply to any law-
suit pending on July 14, 1998.

(3) APPLICATION TO STATEMENTS AND DIS-
CLOSURES.—EXxcept as provided in subsection
(b)—

(A) this Act shall apply to any year 2000
statement made beginning on July 14, 1998
and ending on July 14, 2001; and

(B) this Act shall apply to any year 2000
readiness disclosure made beginning on the
date of enactment of this Act and ending on
July 14, 2001.

(b) PREVIOUSLY MADE READINESS DiscLO-
SURE.—

(1) IN GENERAL.—For the purposes of sec-
tion 4(a), a person or entity that issued or
published a year 2000 statement after Janu-
ary 1, 1996, and before the date of enactment
of this Act, may designate that year 2000
statement as a year 2000 readiness disclosure
if—

(A) the year 2000 statement complied with
the requirements of section 3(9) when made,
other than being clearly designated on its
face as a disclosure; and
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(B) within 45 days after the date of enact-
ment of this Act, the person or entity seek-
ing the designation—

(i) provides individual notice that meets
the requirements of paragraph (2) to all re-
cipients of the applicable year 2000 state-
ment; or

(if) prominently posts notice that meets
the requirements of paragraph (2) on its year
2000 Internet website, commencing prior to
the end of the 45-day period under this sub-
paragraph and extending for a minimum of
45 consecutive days and also by using the
same method of notification used to origi-
nally provide the applicable year 2000 state-
ment.

(2) REQUIREMENTS.—A notice under para-
graph (1)(B) shall—

(A) state that the year 2000 statement that
is the subject of the notice is being des-
ignated a year 2000 readiness disclosure; and

(B) include a copy of the year 2000 state-
ment with a legend labeling the statement as
a ‘““Year 2000 Readiness Disclosure’.

(c) ExcepTION.—No designation of a year
2000 statement as a year 2000 readiness dis-
closure under subsection (b) shall apply with
respect to any person or entity that—

(1) proves, by clear and convincing evi-
dence, that it relied on the year 2000 state-
ment prior to the receipt of notice described
above and it would be prejudiced by the ret-
roactive designation of the year 2000 state-
ment as a year 2000 readiness disclosure; and

(2) provides to the person or entity seeking
the designation a written notice objecting to
the designation within 45 days after receipt
of individual notice under subsection
(b)(1)(B)(i), or within 180 days after the date
of enactment of this Act, in the case of no-
tice provided under subsection (b)(1)(B)(ii).
SEC. 8. YEAR 2000 COUNCIL WORKING GROUPS.

(a) IN GENERAL.—

(1) WORKING GRoUPS.—The President’s Year
2000 Council (referred to in this section as
the ““Council’’) may establish and terminate
working groups composed of Federal employ-
ees who will engage outside organizations in
discussions to address the year 2000 problems
identified in section 2(a)(1) to share informa-
tion related to year 2000 readiness, and oth-
erwise to serve the purposes of this Act.

(2) Li1sT OF GRoups.—The Council shall
maintain and make available to the public a
printed and electronic list of the working
groups, the members of each working group,
and a point of contact, together with an ad-
dress, telephone number, and electronic mail
address for the point of contact, for each
working group created under this section.

(3) BALANCE.—The Council shall seek to
achieve a balance of participation and rep-
resentation among the working groups.

(4) ATTENDANCE.—The Council shall main-
tain and make available to the public a
printed and electronic list of working group
members who attend each meeting of a
working group as well as any other individ-
uals or organizations participating in each
meeting.

(5) MEETINGS.—Each meeting of a working
group shall be announced in advance in ac-
cordance with procedures established by the
Council. The Council shall encourage work-
ing groups to hold meetings open to the pub-
lic to the extent feasible and consistent with
the activities of the Council and the pur-
poses of this Act.

(b) FACA.—The Federal Advisory Commit-
tee Act (5 U.S.C. App.) shall not apply to the
working groups established under this sec-
tion.

(c) PRIVATE RIGHT OF ACTION.—This section
creates no private right of action to sue for
enforcement of the provisions of this section.

(d) EXPIRATION.—The authority conferred
by this section shall expire on December 31,
2000.
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NATIONAL INFORMATION CLEARING-

HOUSE AND WEBSITE.

(a) NATIONAL WEBSITE.—

(1) IN GENERAL.—The Administrator of
General Services shall create and maintain
until July 14, 2002, a national year 2000
website, and promote its availability, de-
signed to assist consumers, small business,
and local governments in obtaining informa-
tion from other governmental websites, hot-
lines, or information clearinghouses about
year 2000 Processing of computers, systems,
products and services, including websites
maintained by independent agencies and
other departments.

(2) CONSULTATION.—INn creating the na-
tional year 2000 website, the Administrator
of General Services shall consult with—

(A) the Director of the Office of Manage-
ment and Budget;

(B) the Administrator of the Small Busi-
ness Administration;

(C) the Consumer Product Safety Commis-
sion;

(D) officials of State and
ments;

(E) the Director of the National Institute
of Standards and Technology;

(F) representatives of consumer and indus-
try groups; and

(G) representatives of other entities, as de-
termined appropriate.

(b) REPORT.—The Administrator of General
Services shall submit a report to the Com-
mittees on the Judiciary of the Senate and
the House of Representatives and the Com-
mittee on Governmental Affairs of the Sen-
ate and the Committee on Government Re-
form and Oversight of the House of Rep-
resentatives not later than 60 days after the
date of enactment of this Act regarding plan-
ning to comply with the requirements of this
section.

The title was amended so as to read:
““To encourage the disclosure and ex-
change of information about computer
processing problems, solutions, test
practices and test results, and related
matters in connection with the transi-
tion to the year 2000.”

SEC. 9.

local govern-

MEASURE READ THE FIRST
TIME—H.R. 4579

Mr. ROBERTS. Mr. President, | un-
derstand that H.R. 4579 has arrived
from the House and is at the desk. |
now ask for its first reading.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

A bill (H.R. 4579) to provide tax relief for
individuals, families, and farming and other
small businesses, to provide tax incentives
for education, to extend certain expiring pro-
visions, to amend the Social Security Act to
establish the Protect Social Security Ac-
count into which the Secretary of the Treas-
ury shall deposit budget surpluses until a re-
form measure is enacted to ensure the long-
term solvency of the OASDI trust funds, and
for other purposes.

Mr. ROBERTS. | now ask for its sec-
ond reading and would object to my
own request.

The PRESIDING OFFICER. The ob-
jection is heard.

The bill will be read the second time
on the next legislative day.

The

CONGRESSIONAL RECORD —SENATE

CONVICTED PERSONS BENEFITS
CORRECTION

Mr. ROBERTS. Mr. President, | ask
unanimous consent that the Senate
now proceed to the consideration of
calendar No. 534, H.R. 3096.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

A bill (H.R. 3096) to correct a provision re-
lating to termination of benefits for con-
victed persons.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the bill?

There being no objection, the Senate
proceeded to consider the bill.

Mr. ROBERTS. Mr. President, | ask
unanimous consent that the bill be
considered read the third time, and
passed, the motion to reconsider be
laid upon the table, and that any state-
ments relating to the bill appear at
this point in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 3096) was considered
read the third time, and passed.

The

ORDERS FOR TUESDAY,
SEPTEMBER 29, 1998

Mr. ROBERTS. Mr. President, | ask
unanimous consent that when the Sen-
ate completes its business today, it
stand in adjournment until 10 a.m. on
Tuesday, September 30. | further ask
that when the Senate reconvenes on
Tuesday, immediately following the
prayer, the Journal of the proceedings
be approved, no resolutions come over
under the rule, the call of the calendar
be waived, the morning hour be deemed
to have expired, and the time for the
two leaders be reserved.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERTS. Mr. President, | fur-
ther ask consent that the Senate stand
in recess from 12:30 to 2:15 p.m. to allow
the weekly party caucuses to meet.

PROGRAM

Mr. ROBERTS. Mr. President, for the
information of all Senators, when the
Senate reconvenes on Tuesday at 10
a.m., there will be a period of debate
until approximately 10:40 a.m. in rela-
tion to the Higher Education and De-
partment of Defense conference re-
ports. At the conclusion of that debate
time, the Senate will proceed to three
stacked votes, the first on adoption of
the Higher Education conference re-
port, followed by a vote on adoption of
the Defense Appropriations conference
report, followed by a cloture vote on
the motion to proceed to the Internet
tax bill. Following those votes, the
Senate will begin a period of morning
business until 12:30 p.m. and then re-
cess until 2:15 p.m. to allow the weekly
party caucuses to meet. After the cau-
cus meetings, the Senate will resume
morning business until 3:15 p.m., at

September 28, 1998

which time the Senate could consider
any legislative or executive items
cleared for action. The leader would
like to remind all Members that there
will be no votes on Tuesday afternoon
and all day Wednesday in observance of
the Jewish holiday.

ADJOURNMENT UNTIL 10 A.M.
TOMORROW

Mr. ROBERTS. Mr. President, if
there is no further business to come be-
fore the Senate, | now ask that the
Senate stand in adjournment under the
previous order.

There being no objection, the Senate,
at 6:49 p.m., adjourned until Tuesday,
September 29, 1998, at 10 a.m.

NOMINATIONS

Executive nominations received by
the Senate September 28, 1998:

THE JUDICIARY

ALEX R. MUNSON, OF THE NORTHERN MARIANA IS-
LANDS, TO BE JUDGE FOR THE DISTRICT COURT FOR THE
NORTHERN MARIANA ISLANDS FOR A TERM OF TEN
YEARS. (REAPPOINTMENT)

EDWARD J. DAMICH, OF VIRGINIA, TO BE A JUDGE OF
THE UNITED STATES COURT OF FEDERAL CLAIMS FOR
TERM OF FIFTEEN YEARS, VICE JAMES F. MEROW, TERM
EXPIRED.

NANCY B. FIRESTONE, OF VIRGINIA, TO BE A JUDGE OF
THE UNITED STATES COURT OF FEDERAL CLAIMS FOR A
TERM OF FIFTEEN YEARS, VICE MOODY R. TIDWELL IIl,
TERM EXPIRED.

EMILY CLARK HEWITT, OF MASSACHUSETTS, TO BE A
JUDGE OF THE UNITED STATES COURT OF FEDERAL
CLAIMS FOR A TERM OF FIFTEEN YEARS, VICE ROBERT
J. YOCK, TERM EXPIRED.

CONFIRMATIONS

Executive nominations confirmed by
the Senate September 28, 1998:

DEPARTMENT OF STATE

STEVEN ROBERT MANN, OF PENNSYLVANIA, A CAREER
MEMBER OF THE SENIOR FOREIGN SERVICE, CLASS OF
COUNSELOR, TO BE AMBASSADOR EXTRAORDINARY AND
PLENIPOTENTIARY OF THE UNITED STATES OF AMERICA
TO THE REPUBLIC OF TURKMENISTAN.

ELIZABETH DAVENPORT MCKUNE, OF VIRGINIA, A CA-
REER MEMBER OF THE SENIOR FOREIGN SERVICE,
CLASS OF COUNSELOR, TO BE AMBASSADOR EXTRAOR-
DINARY AND PLENIPOTENTIARY OF THE UNITED STATES
OF AMERICA TO THE STATE OF QATAR.

MELISSA FOELSCH WELLS, OF CONNECTICUT, A CA-
REER MEMBER OF THE SENIOR FOREIGN SERVICE,
CLASS OF CAREER MINISTER, TO BE AMBASSADOR EX-
TRAORDINARY AND PLENIPOTENTIARY OF THE UNITED
STATES OF AMERICA TO THE REPUBLIC OF ESTONIA.

RICHARD E. HECKLINGER, OF VIRGINIA, A CAREER
MEMBER OF THE SENIOR FOREIGN SERVICE, CLASS OF
MINISTER-COUNSELOR, TO BE AMBASSADOR EXTRAOR-
DINARY AND PLENIPOTENTIARY OF THE UNITED STATES
OF AMERICA TO THE KINGDOM OF THAILAND.

THEODORE H. KATTOUF, OF MARYLAND, A CAREER
MEMBER OF THE SENIOR FOREIGN SERVICE, CLASS OF
MINISTER-COUNSELOR, TO BE AMBASSADOR EXTRAOR-
DINARY AND PLENIPOTENTIARY OF THE UNITED STATES
OF AMERICA TO THE UNITED ARAB EMIRATES.

FEDERAL EMERGENCY MANAGEMENT AGENCY

ROBERT M. WALKER, OF TENNESSEE, TO BE DEPUTY
DIRECTOR OF THE FEDERAL EMERGENCY MANAGEMENT
AGENCY.

THE ABOVE NOMINATIONS WERE APPROVED SUBJECT
TO THE NOMINEES’ COMMITMENT TO RESPOND TO RE-
QUESTS TO APPEAR AND TESTIFY BEFORE ANY DULY
CONSTITUTED COMMITTEE OF THE SENATE.

THE JUDICIARY

CARL J. BARBIER, OF LOUISIANA, TO BE UNITED
STATES DISTRICT JUDGE FOR THE EASTERN DISTRICT
OF LOUISIANA.

GERALD BRUCE LEE, OF VIRGINIA, TO BE UNITED
STATES DISTRICT JUDGE FOR THE EASTERN DISTRICT
OF VIRGINIA.

PATRICIA A. SEITZ, OF FLORIDA, TO BE UNITED
STATES DISTRICT JUDGE FOR THE SOUTHERN DISTRICT
OF FLORIDA.

WILLIAM B. TRAXLER, JR., OF SOUTH CAROLINA, TO BE
UNITED STATES CIRCUIT JUDGE FOR THE FOURTH CIR-
CUIT.
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