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court and off, not only preparing stu-
dent athletes for difficult games, but
for the challenges to come in lives.

I would like to list for my colleagues
those Kansas Jaykawks who have been
elected to the Naismith Hall of Fame
in Springfield, Massachusetts: Dr.
Naismith, Phog Allen, E.C. Quigley,
John Bunn, Adolph Rupp, Paul
Endacott, Dutch Lonborg, William
Johnson, John McLendon, Wilt Cham-
berlain, Dean Smith, Clyde Lovellette,
and Ralph Miller. In addition, KU’s Ly-
nette Woodard, who became the first
woman to play with the Harlem Globe-
trotters, has also been recognized for
her winning endeavor on the Jaykawks
women’s team.

Mr. President, this short history can-
not convey the atmosphere of college
basketball played at ‘“‘Phog’” Allen
Field House, which opened in 1955. Al-
though it resembles a large Kansas
barn, when it's filled with 16,300
Jaykawkers it quickly becomes a near
impossible place for opposing teams to
win. The mood of the building is often
inspiring, and Coach Allen’s spirit is
said to remain in residence and aid the
Jaykawks in times of need.

On this 100th anniversary of KU bas-
ketball, I want the past and present
fans, alumni, players and coaches to
know the United States Senate appre-
ciates their efforts for the past one
hundred years in contributing to, and
perpetuating the heritage of America’s
unique game; basketball.

AMENDMENTS SUBMITTED

THE REGULATORY IMPROVEMENT
ACT OF 1997

LEVIN (AND OTHERS) AMENDMENT
NO. 1644

(Ordered referred to the Committee
on Governmental Affairs.)

Mr. LEVIN (for himself, Mr. THOMP-
SON, Mr. GLENN, Mr. ABRAHAM, Mr.
RoBB, Mr. ROTH, Mr. ROCKEFELLER, Mr.
STEVENS, Mr. GRAMS, and Mr. COCHRAN)
submitted an amendment intended to
be proposed by them to the bill (S. 981)
to provide for analysis of major rules;
as follows:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘*‘Regulatory
Improvement Act of 1998"".

SEC. 2. FINDINGS.

Congress finds the following:

(1) Effective regulatory programs provide
important benefits to the public, including
improving the environment, worker safety,
and public health. Regulatory programs also
impose significant costs on the public, in-
cluding individuals, businesses, and State,
local, and tribal governments.

(2) Improving the ability of Federal agen-
cies to use scientific and economic analysis
in developing regulations should yield in-
creased benefits and more effective protec-
tions while minimizing costs.

(3) Cost-benefit analysis and risk assess-
ment are useful tools to better inform agen-
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cies in developing regulations, although they
do not replace the need for good judgment
and consideration of values.

(4) The evaluation of costs and benefits
must involve the consideration of the rel-
evant information, whether expressed in
quantitative or qualitative terms, including
factors such as social values, distributional
effects, and equity.

(5) Cost-benefit analysis and risk assess-
ment should be presented with a clear state-
ment of the analytical assumptions and un-
certainties, including an explanation of what
is known and not known and what the impli-
cations of alternative assumptions might be.

(6) The public has a right to know about
the costs and benefits of regulations, the
risks addressed, the risks reduced, and the
quality of scientific and economic analysis
used to support decisions. Such knowledge
will promote the quality, integrity and re-
sponsiveness of agency actions.

(7) The Administrator of the Office of In-
formation and Regulatory Affairs should
oversee regulatory activities to raise the
quality and consistency of cost-benefit anal-
ysis and risk assessment among all agencies.

(8) The Federal Government should develop
a better understanding of the strengths,
weaknesses, and uncertainties of cost-benefit
analysis and risk assessment and conduct
the research needed to improve these analyt-
ical tools.

SEC. 3. REGULATORY ANALYSIS.

(@) IN GENERAL.—Chapter 6 of title 5,
United States Code, is amended by adding at
the end the following:

“SUBCHAPTER II—REGULATORY
ANALYSIS

“§621. Definitions

“For purposes of this subchapter the defi-
nitions under section 551 shall apply and—

‘(1) the term ‘Administrator’ means the
Administrator of the Office of Information
and Regulatory Affairs of the Office of Man-
agement and Budget;

“(2) the term ‘benefit’ means the reason-
ably identifiable significant favorable ef-
fects, quantifiable and nonquantifiable, in-
cluding social, health, safety, environ-
mental, economic, and distributional effects,
that are expected to result from implemen-
tation of, or compliance with, a rule;

““(3) the term ‘cost’ means the reasonably
identifiable significant adverse effects, quan-
tifiable and nonquantifiable, including so-
cial, health, safety, environmental, eco-
nomic, and distributional effects, that are
expected to result from implementation of,
or compliance with, a rule;

‘“(4) the term ‘cost-benefit analysis’ means
an evaluation of the costs and benefits of a
rule, quantified to the extent feasible and ap-
propriate and otherwise qualitatively de-
scribed, that is prepared in accordance with
the requirements of this subchapter at the
level of detail appropriate and practicable
for reasoned decisionmaking on the matter
involved, taking into consideration uncer-
tainties, the significance and complexity of
the decision, and the need to adequately in-
form the public;

*“(5) the term ‘Director’ means the Director
of the Office of Management and Budget, act-
ing through the Administrator of the Office
of Information and Regulatory Affairs;

‘“(6) the term ‘flexible regulatory options’
means regulatory options that permit flexi-
bility to regulated persons in achieving the
objective of the statute as addressed by the
rule making, including regulatory options
that use market-based mechanisms, outcome
oriented performance-based standards, or
other options that promote flexibility;

“(7) the term ‘major rule’ means a rule
that—
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““(A) the agency proposing the rule or the
Director reasonably determines is likely to
have an annual effect on the economy of
$100,000,000 or more in reasonably quantifi-
able costs; or

““(B) is otherwise designated a major rule
by the Director on the ground that the rule
is likely to adversely affect, in a material
way, the economy, a sector of the economy,
including small business, productivity, com-
petition, jobs, the environment, public
health or safety, or State, local or tribal
governments, or communities;

‘“(8) the term ‘reasonable alternative’
means a reasonable regulatory option that
would achieve the objective of the statute as
addressed by the rule making and that the
agency has authority to adopt under the
statute granting rule making authority, in-
cluding flexible regulatory options;

“(9) the term ‘risk assessment’ means the
systematic process of organizing hazard and
exposure information to estimate the poten-
tial for specific harm to an exposed popu-
lation, subpopulation, or natural resource in-
cluding, to the extent feasible, a character-
ization of the distribution of risk as well as
an analysis of uncertainties, variabilities,
conflicting information, and inferences and
assumptions;

““(10) the term ‘rule’ has the same meaning
as in section 551(4), and shall not include—

“(A) a rule exempt from notice and public
comment procedure under section 553;

““(B) a rule that involves the internal reve-
nue laws of the United States, or the assess-
ment or collection of taxes, duties, or other
debts, revenue, or receipts;

“(C) a rule of particular applicability that
approves or prescribes for the future rates,
wages, prices, services, corporate or finan-
cial structures, reorganizations, mergers, ac-
quisitions, accounting practices, or disclo-
sures bearing on any of the foregoing;

“(D) a rule relating to monetary policy
proposed or promulgated by the Board of
Governors of the Federal Reserve System or
by the Federal Open Market Committee;

“(E) a rule relating to the operations, safe-
ty, or soundness of federally insured deposi-
tory institutions or any affiliate of such an
institution (as defined in section 2(k) of the
Bank Holding Company Act of 1956 (12 U.S.C.
1841(k)); credit unions; the Federal Home
Loan Banks; government-sponsored housing
enterprises; a Farm Credit System Institu-
tion; foreign banks, and their branches,
agencies, commercial lending companies or
representative offices that operate in the
United States and any affiliate of such for-
eign banks (as those terms are defined in the
International Banking Act of 1978 (12 U.S.C.
3101)); or a rule relating to the payments sys-
tem or the protection of deposit insurance
funds or Farm Credit Insurance Fund;

“(F) a rule relating to the integrity of the
securities or commodities futures markets
or to the protection of investors in those
markets;

“(G) a rule issued by the Federal Election
Commission or a rule issued by the Federal
Communications Commission under sections
312(a)(7) and 315 of the Communications Act
of 1934 (47 U.S.C. 312(a)(7) and 315);

“(H) a rule required to be promulgated at
least annually pursuant to statute;

“(1) a rule or agency action relating to the
public debt or fiscal policy of the United
States; or

““(J) a rule or agency action that author-
izes the introduction into commerce, or rec-
ognizes the marketable status of, a product;
and

““(11) the term ‘substitution risk’ means a
significant increased risk to health, safety,
or the environment reasonably likely to re-
sult from a regulatory option.



February 4, 1998

“8622. Applicability and effect

‘“‘(a) Except as provided in section 623(f),
this subchapter shall apply to all proposed
and final major rules.

“(b) Nothing in this subchapter shall be
construed to supersede any requirement for
rule making or opportunity for judicial re-
view made applicable under any other Fed-
eral statute.

“§623. Regulatory analysis

““(a)(1) Before publishing a notice of a pro-
posed rule making for any rule, each agency
shall determine whether the rule is or is not
a major rule covered by this subchapter.

‘“(2) The Director may designate any rule
to be a major rule under section 621(7)(B), if
the Director—

““(A) makes such designation no later than
30 days after the close of the comment period
for the rule; and

““(B) publishes such designation in the Fed-
eral Register, together with a succinct state-
ment of the basis for the designation, within
30 days after such designation.

“(b)(1)(A) When an agency publishes a no-
tice of proposed rule making for a major
rule, the agency shall prepare and place in
the rule making file an initial regulatory
analysis, and shall include a summary of
such analysis consistent with subsection (e)
in the notice of proposed rule making.

“(B)(i) When the Director has published a
designation that a rule is a major rule after
the publication of the notice of proposed rule
making for the rule, the agency shall
promptly prepare and place in the rule mak-
ing file an initial regulatory analysis for the
rule and shall publish in the Federal Reg-
ister a summary of such analysis consistent
with subsection (e).

“(if) Following the issuance of an initial
regulatory analysis under clause (i), the
agency shall give interested persons an op-
portunity to comment under section 553 in
the same manner as if the initial regulatory
analysis had been issued with the notice of
proposed rule making.

“(2) Each initial regulatory analysis shall
contain—

““(A) a cost-benefit analysis of the proposed
rule that shall contain—

“(i) an analysis of the benefits of the pro-
posed rule, including any benefits that can-
not be quantified, and an explanation of how
the agency anticipates that such benefits
will be achieved by the proposed rule, includ-
ing a description of the persons or classes of
persons likely to receive such benefits;

“(if) an analysis of the costs of the pro-
posed rule, including any costs that cannot
be quantified, and an explanation of how the
agency anticipates that such costs will re-
sult from the proposed rule, including a de-
scription of the persons or classes of persons
likely to bear such costs;

“(iif) an evaluation of the relationship of
the benefits of the proposed rule to its costs,
including the determinations required under
subsection (d), taking into account the re-
sults of any risk assessment;

“(iv) an evaluation of the benefits and
costs of a reasonable number of reasonable
alternatives reflecting the range of regu-
latory options that would achieve the objec-
tive of the statute as addressed by the rule
making, including, where feasible, alter-
natives that—

“(l) require no government action or uti-
lize voluntary programs;

“(I1) provide flexibility for small entities
under subchapter | and for State, local, or
tribal government agencies delegated to ad-
minister a Federal program; and

“(11) employ flexible regulatory options;
and

““(v) a description of the scientific or eco-
nomic evaluations or information upon
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which the agency substantially relied in the
cost-benefit analysis and risk assessment re-
quired under this subchapter, and an expla-
nation of how the agency reached the deter-
minations under subsection (d);

‘“(B) if required, the risk assessment in ac-
cordance with section 624; and

““(C) when scientific information on substi-
tution risks to health, safety, or the environ-
ment is reasonably available to the agency,
an identification and evaluation of such

risks.

““(c)(1) When the agency publishes a final
major rule, the agency shall prepare and
place in the rule making file a final regu-
latory analysis.

““(2) Each final regulatory analysis shall
address each of the requirements for the ini-
tial regulatory analysis under subsection
(b)(2), revised to reflect—

“(A) any material changes made to the
proposed rule by the agency after publica-
tion of the notice of proposed rule making;

‘“(B) any material changes made to the
cost-benefit analysis or risk assessment; and

““(C) agency consideration of significant
comments received regarding the proposed
rule and the initial regulatory analysis, in-
cluding regulatory review communications
under subchapter 1V.

“(d)(1) The agency shall include in the
statement of basis and purpose for a pro-
posed or final major rule a reasonable deter-
mination, based upon the rule making record
considered as a whole—

““(A) whether the rule is likely to provide
benefits that justify the costs of the rule;
and

““(B) whether the rule is likely to substan-
tially achieve the rule making objective in a
more cost-effective manner, or with greater
net benefits, than the other reasonable alter-
natives considered by the agency.

““(2) If the agency head determines that the
rule is not likely to provide benefits that
justify the costs of the rule or is not likely
to substantially achieve the rule making ob-
jective in a more cost-effective manner, or
with greater net benefits, than the other rea-
sonable alternatives considered by the agen-
cy, the agency head shall—

““(A) explain the reasons for selecting the
rule notwithstanding such determination, in-
cluding identifying any statutory provision
that required the agency to select such rule;
and

‘“(B) describe any reasonable alternative
considered by the agency that would be like-
ly to provide benefits that justify the costs
of the rule and be likely to substantially
achieve the rule making objective in a more
cost-effective manner, or with greater net
benefits, than the alternative selected by the
agency.

‘“(e) Each agency shall include an execu-
tive summary of the regulatory analysis, in-
cluding any risk assessment, in the regu-
latory analysis and in the statement of basis
and purpose for the proposed and final major
rule. Such executive summary shall include
a succinct presentation of—

““(1) the benefits and costs expected to re-
sult from the rule and any determinations
required under subsection (d);

““(2) if applicable, the risk addressed by the
rule and the results of any risk assessment;

““(3) the benefits and costs of reasonable al-
ternatives considered by the agency; and

‘“(4) the key assumptions and scientific or
economic information upon which the agen-
cy relied.

“(f(1) A major rule may be adopted with-
out prior compliance with this subchapter
if—

“(A) the agency for good cause finds that
conducting the regulatory analysis under
this subchapter before the rule becomes ef-
fective is impracticable or contrary to an
important public interest; and
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“(B) the agency publishes the rule in the
Federal Register with such finding and a suc-
cinct explanation of the reasons for the find-
ing.
g(2) If a major rule is adopted under para-
graph (1), the agency shall comply with this
subchapter as promptly as possible unless
compliance would be unreasonable because
the rule is, or soon will be, no longer in ef-
fect.

““(g) Each agency shall develop an effective
process to permit elected officers of State,
local, and tribal governments (or their des-
ignated employees with authority to act on
their behalf) to provide meaningful and
timely input in the development of regu-
latory proposals that contain significant
Federal intergovernmental mandates. The
process developed under this subsection shall
be consistent with section 204 of the Un-
funded Mandates Reform Act of 1995 (2 U.S.C.
1534).

“8§624. Principles for risk assessments

“(a)(1)(A) Subject to paragraph (2), each
agency shall design and conduct risk assess-
ments in accordance with this subchapter
for—

““(i) each proposed and final major rule the
primary purpose of which is to address
health, safety, or environmental risk; or

“(if) any risk assessment that is not the
basis of a rule making that the Director rea-
sonably determines is anticipated to have a
substantial impact on a significant public
policy or on the economy.

“(B)(i) Risk assessments conducted under
this subchapter shall be conducted in a man-
ner that promotes rational and informed risk
management decisions and informed public
input into and understanding of the process
of making agency decisions.

““(it) The scope and level of analysis of such
a risk assessment shall be commensurate
with the significance and complexity of the
decision and the need to adequately inform
the public, consistent with any need for ex-
pedition, and designed for the nature of the
risk being assessed.

“(2) If a risk assessment under this sub-
chapter is otherwise required by this section,
but the agency determines that—

“(A) a final rule subject to this subchapter
is substantially similar to the proposed rule
with respect to the risk being addressed;

“(B) a risk assessment for the proposed
rule has been carried out in a manner con-
sistent with this subchapter; and

“(C) a new risk assessment for the final
rule is not required in order to respond to
comments received during the period for
comment on the proposed rule,
the agency may publish such determination
along with the final rule in lieu of preparing
a new risk assessment for the final rule.

“(b) Each agency shall consider in each
risk assessment reliable and reasonably
available scientific information and shall de-
scribe the basis for selecting such scientific
information.

“(c)(1) When a risk assessment involves a
choice of assumptions, the agency shall, with
respect to significant assumptions—

“(A) identify the assumption and its sci-
entific and policy basis, including the extent
to which the assumption has been validated
by, or conflicts with, empirical data;

“(B) explain the basis for any choices
among assumptions and, where applicable,
the basis for combining multiple assump-
tions; and

“(C) describe reasonable alternative as-
sumptions that—

“(i) would have had a significant effect on
the results of the risk assessment; and

“(if) were considered but not selected by
the agency for use in the risk assessment.

“(2) As relevant and reliable scientific in-
formation becomes reasonably available,
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each agency shall revise its significant as-
sumptions to incorporate such information.

““(d) The agency shall notify the public of
the agency’s intent to conduct a risk assess-
ment and, to the extent practicable, shall so-
licit relevant and reliable data from the pub-
lic. The agency shall consider such data in
conducting the risk assessment.

““(e) Each risk assessment under this sub-
chapter shall include, as appropriate, each of
the following:

““(1) A description of the hazard of concern.

“(2) A description of the populations or
natural resources that are the subject of the
risk assessment.

“(3) An explanation of the exposure sce-
narios used in the risk assessment, including
an estimate of the corresponding population
or natural resource at risk and the likeli-
hood of such exposure scenarios.

““(4) A description of the nature and sever-
ity of the harm that could reasonably occur
as a result of exposure to the hazard.

“(5) A description of the major uncertain-
ties in each component of the risk assess-
ment and their influence on the results of
the assessment.

“(f) To the extent scientifically appro-
priate, each agency shall—

““(1) express the estimate of risk as 1 or
more reasonable ranges and, if feasible, prob-
ability distributions that reflects
variabilities, uncertainties, and lack of data
in the analysis;

““(2) provide the ranges and distributions of
risks, including central and high end esti-
mates of the risks, and their corresponding
exposure scenarios for the potentially ex-
posed population and, as appropriate, for
more highly exposed or sensitive subpopula-
tions; and

““(3) describe the qualitative factors influ-
encing the ranges, distributions, and likeli-
hood of possible risks.

““(g) When scientific information that per-
mits relevant comparisons of risk is reason-
ably available, each agency shall use the in-
formation to place the nature and magnitude
of a risk to health, safety, or the environ-
ment being analyzed in relationship to other
reasonably comparable risks familiar to and
routinely encountered by the general public.
Such comparisons should consider relevant
distinctions among risks, such as the vol-
untary or involuntary nature of risks, well
understood or newly discovered risks, and re-
versible or irreversible risks.

“§625. Peer review

‘‘(a) Each agency shall provide for an inde-
pendent peer review in accordance with this
section of the cost benefit analysis and risk
assessment required by this subchapter.

“(b)(1) Peer review required under sub-
section (a) shall—

“(A) be conducted through panels, expert
bodies, or other formal or informal devices
that are broadly representative and involve
participants—

““(i) with expertise relevant to the sciences,
or analyses involved in the regulatory deci-
sions; and

““(ii) who are independent of the agency;

““(B) be governed by agency standards and
practices governing conflicts of interest of
nongovernmental agency advisors;

“(C) provide for the timely completion of
the peer review including meeting agency
deadlines;

‘(D) contain a balanced presentation of all
considerations, including minority reports
and an agency response to all significant
peer review comments; and

“(E) provide adequate protections for con-
fidential business information and trade se-
crets, including requiring panel members or
participants to enter into confidentiality
agreements.
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““(2) Each agency shall provide a written
response to all significant peer review com-
ments. All peer review comments and any re-
sponses shall be made—

“(A) available to the public; and

‘“(B) part of the rule making record for
purposes of judicial review of any final agen-
cy action.

““(3) If the head of an agency, with the con-
currence of the Director, publishes a deter-
mination in the rule making file that a cost-
benefit analysis or risk assessment, or any
component thereof, has been previously sub-
jected to adequate peer review, no further
peer review shall be required under this sec-
tion for such analysis, assessment, or compo-
nent.

““(c) For each peer review conducted by an
agency under this section, the agency head
shall include in the rule making record a
statement by a Federal officer or employee
who is not an employee of the agency rule
making office or program—

““(1) whether the peer review participants
reflect the independence and expertise re-
quired under subsection (b)(1)(A); and

““(2) whether the agency has adequately re-
sponded to the peer review comments as re-
quired under subsection (b)(2).

‘“(d) The peer review required by this sec-
tion shall not be subject to the Federal Advi-
sory Committee Act (5 U.S.C. App.).

“8626. Deadlines for rule making

‘“(a) All statutory deadlines that require
an agency to propose or promulgate any
major rule during the 2-year period begin-
ning on the effective date of this section
shall be suspended until the earlier of—

‘(1) the date on which the requirements of
this subchapter are satisfied; or

‘“(2) the date occurring 6 months after the
date of the applicable deadline.

““(b) In any proceeding involving a deadline
imposed by a court of the United States that
requires an agency to propose or promulgate
any major rule during the 2-year period be-
ginning on the effective date of this section,
the United States shall request, and the
court may grant, an extension of such dead-
line until the earlier of—

‘(1) the date on which the requirements of
this subchapter are satisfied; or

““(2) the date occurring 6 months after the
date of the applicable deadline.

““(c) In any case in which the failure to pro-
mulgate a major rule by a deadline occurring
during the 2-year period beginning on the ef-
fective date of this section would create an
obligation to regulate through individual ad-
judications, the deadline shall be suspended
until the earlier of—

‘(1) the date on which the requirements of
this subchapter are satisfied; or

““(2) the date occurring 6 months after the
date of the applicable deadline.

“8§627. Judicial review

‘“(a) Compliance by an agency with the
provisions of this subchapter shall be subject
to judicial review only—

“(1) in connection with review of final
agency action;

““(2) in accordance with this section; and

““(3) in accordance with the limitations on
timing, venue, and scope of review imposed
by the statute authorizing judicial review.

“(b) Any determination of an agency
whether a rule is a major rule under section
621(7)(A) shall be set aside by a reviewing
court only upon a showing that the deter-
mination is arbitrary or capricious.

““(c) Any designation by the Director that
a rule is a major rule under section 621(7), or
any failure to make such designation, shall
not be subject to judicial review.

““(d) The cost-benefit analysis, cost-benefit
determination under section 623(d), and any
risk assessment required under this sub-
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chapter shall not be subject to judicial re-
view separate from review of the final rule to
which such analysis or assessment applies.
The cost-benefit analysis, cost-benefit deter-
mination under section 623(d), and any risk
assessment shall be part of the rule making
record and shall be considered by a court to
the extent relevant, only in determining
whether the final rule is arbitrary, capri-
cious, an abuse of discretion, or is unsup-
ported by substantial evidence where that
standard is otherwise provided by law.

“(e) If an agency fails to perform the cost-
benefit analysis, cost-benefit determination,
or risk assessment, or to provide for peer re-
view, a court shall remand or invalidate the
rule.

“8628. Guidelines, interagency coordination,
and research

“(a)(1) No later than 9 months after the
date of enactment of this section, the Direc-
tor, in consultation with the Council of Eco-
nomic Advisors, the Director of the Office of
Science and Technology Policy, and relevant
agency heads, shall issue guidelines for cost-
benefit analyses, risk assessments, and peer
reviews as required by this subchapter. The
Director shall oversee and periodically revise
such guidelines as appropriate.

“(2) As soon as practicable and no later
than 18 months after issuance of the guide-
lines required under paragraph (1), each
agency subject to section 624 shall adopt de-
tailed guidelines for risk assessments as re-
quired by this subchapter. Such guidelines
shall be consistent with the guidelines issued
under paragraph (1). Each agency shall peri-
odically revise such agency guidelines as ap-
propriate.

“(3) The guidelines under this subsection
shall be developed following notice and pub-
lic comment. The development and issuance
of the guidelines shall not be subject to judi-
cial review, except in accordance with sec-
tion 706(1) of this title.

“(b) To promote the use of cost-benefit
analysis and risk assessment in a consistent
manner and to identify agency research and
training needs, the Director, in consultation
with the Council of Economic Advisors and
the Director of the Office of Science and
Technology Policy, shall—

‘(1) oversee periodic evaluations of Federal
agency cost-benefit analysis and risk assess-
ment;

“(2) provide advice and recommendations
to the President and Congress to improve
agency use of cost-benefit analysis and risk
assessment;

““(3) utilize appropriate interagency mecha-
nisms to improve the consistency and qual-
ity of cost-benefit analysis and risk assess-
ment among Federal agencies; and

““(4) utilize appropriate mechanisms be-
tween Federal and State agencies to improve
cooperation in the development and applica-
tion of cost-benefit analysis and risk assess-
ment.

“(c)(1) The Director, in consultation with
the head of each agency, the Council of Eco-
nomic Advisors, and the Director of the Of-
fice of Science and Technology Policy, shall
periodically evaluate and develop a strategy
to meet agency needs for research and train-
ing in cost-benefit analysis and risk assess-
ment, including research on modelling, the
development of generic data, use of assump-
tions and the identification and quantifica-
tion of uncertainty and variability.

“(2)(A) No later than 6 months after the
date of enactment of this section, the Direc-
tor, in consultation with the Director of the
Office of Science and Technology Policy,
shall enter a contract with an accredited sci-
entific institution to conduct research to—

‘(i) develop a common basis to assist risk
communication related to both carcinogens
and noncarcinogens; and
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““(ii) develop methods to appropriately in-
corporate risk assessments into related cost-
benefit analyses.

““(B) No later than 24 months after the date
of enactment of this section, the results of
the research conducted under this paragraph
shall be submitted to the Director and Con-
gress.

“8§629. Risk based priorities study

““(a) No later than 1 year after the date of
enactment of this section, the Director, in
consultation with the Director of the Office
of Science and Technology Policy, shall
enter into a contract with an accredited sci-
entific institution to conduct a study that
provides—

““(1) a systematic comparison of the extent
and severity of significant risks to human
health, safety, or the environment (hereafter
referred to as a comparative risk analysis);

“(2) a study of methodologies for using
comparative risk analysis to compare dis-
similar risks to human health, safety, or the
environment, including development of a
common basis to assist comparative risk
analysis related to both carcinogens and
noncarcinogens; and

““(3) recommendations on the use of com-
parative risk analysis in setting priorities
for the reduction of risks to human health,
safety, or the environment.

“(b) The Director shall ensure that the
study required under subsection (a) is—

‘(1) conducted through an open process
providing peer review consistent with sec-
tion 625 and opportunities for public com-
ment and participation; and

“(2) no later than 3 years after the date of
enactment of this section, completed and
submitted to Congress and the President.

““(c) No later than 4 years after the date of
enactment of this section, each relevant
agency shall, as appropriate, use the results
of the study required under subsection (a) to
inform the agency in the preparation of the
agency’s annual budget and strategic plan
and performance plan under section 306 of
this title and sections 1115, 1116, 1117, 1118,
and 1119 of title 31.

““(d) No later than 5 years after the date of
enactment of this section, and periodically
thereafter, the President shall submit a re-
port to Congress recommending legislative
changes to assist in setting priorities to
more effectively and efficiently reduce risks
to human health, safety, or the environment.

“SUBCHAPTER III—REVIEW OF RULES
“8§631. Definitions

““For purposes of this subchapter—

““(1) the definitions under section 551 shall
apply; and

“(2) the term ‘economically significant
rule’ means a rule that—

“(A) is likely to have an annual effect on
the economy of $100,000,000 or more in rea-
sonably quantifiable costs; or

“(B) is likely to adversely affect, in a ma-
terial way, the economy, a sector of the
economy, including small business, produc-
tivity, competition, jobs, the environment,
public health or safety, or State, local or
tribal governments, or communities.

“8§632. Review of rules

“(a)(1) No later than 1 year after the date
of enactment of this section (and no later
than every 5th year following the year in
which this section takes effect) each agency
shall publish in the Federal Register a pre-
liminary schedule for the review of economi-
cally significant rules previously promul-
gated by the agency. The preliminary sched-
ule shall be subject to public comment for 60
days after the date of publication. Within 120
days after the close of the public comment
period, each agency shall publish a final
schedule in the Federal Register.
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““(2) In selecting which economically sig-
nificant rules it shall review, each agency
shall consider the extent to which—

““(A) the rule could be revised to be sub-
stantially more cost-effective or to substan-
tially increase net benefits, including
through flexible regulatory options;

““(B) the rule is important relative to other
rules being considered for review; and

““(C) the agency has discretion under the
statute authorizing the rule to modify or re-
peal the rule.

““(3) Each preliminary and final schedule
shall include—

“(A) a brief description of each rule se-
lected for review;

““(B) a brief explanation of the reasons for
the selection of each such rule for review;
and

““(C) a deadline for the review of each rule
listed thereon, and such deadlines shall
occur no later than 5 years after the date of
publication of the final schedule.

(4) No later than 6 months after the dead-
line for a rule as provided under paragraph
(3)(C), the agency shall publish in the Fed-
eral Register the determination made with
respect to the rule and an explanation of
such determination.

“(5)(A) If an agency makes a determination
to amend or repeal a rule, the agency shall
complete final agency action with regard to
such rule no later than 2 years after the
deadline established for such rule under
paragraph (3).

(B) The Director may extend a deadline
under this section for no more than 1 year if
the Director—

““(i) for good cause finds that compliance
with such deadline is impracticable; and

““(ii) publishes in the Federal Register such
finding and a succinct explanation of the
reasons for the finding.

““(b) The agency shall include with the pub-
lication under subsection (a) the identifica-
tion of any legislative mandate that requires
the agency to impose rules that the agency
determines are unnecessary, outdated or un-
duly burdensome.

““(c)(1) The Administrator shall work with
interested entities, including small entities
and State, local, and tribal governments, to
pursue the objectives of this subchapter.

‘“(2) Consultation with representatives of
State, local, and tribal governments shall be
governed by the process established under
section 204 of the Unfunded Mandates Re-
form Act of 1995 (2 U.S.C. 1534).

“SUBCHAPTER IV—EXECUTIVE
OVERSIGHT
“§641. Definitions

““For purposes of this subchapter—

‘(1) the definitions under sections 551 and
621 shall apply; and

‘“(2) the term ‘regulatory action’ means
any one of the following:

““(A) Advance notice of proposed rule mak-
ing.

““(B) Notice of proposed rule making.

“(C) Final rule making, including interim
final rule making.

“8642. Presidential regulatory review

‘“(a) The President shall establish a process
for the review and coordination of Federal
agency regulatory actions. Such process
shall be the responsibility of the Director.

““(b) For the purpose of carrying out sub-
section (a), the Director shall—

““(1) develop and oversee uniform regu-
latory policies and procedures, including
those by which each agency shall comply
with the requirements of this chapter;

““(2) develop policies and procedures for the
review of regulatory actions by the Director;
and

““(3) develop and oversee an annual govern-
mentwide regulatory planning process that
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shall include review of planned significant
regulatory actions and publication of—

“(A) a summary of and schedule for pro-
mulgation of planned agency major rules;

““(B) agency specific schedules for review of
existing rules under subchapter Ill and sec-
tion 610;

“(C) a summary of regulatory review ac-
tions undertaken in the prior year;

“(D) a list of major rules promulgated in
the prior year for which an agency could not
make the determinations that the benefits of
a rule justify the costs under section 623(d);

“(E) identification of significant agency
noncompliance with this chapter in the prior
year; and

““(F) recommendations for improving com-
pliance with this chapter and increasing the
efficiency and effectiveness of the regulatory
process.

“(c)(1) The review established under sub-
section (a) shall be conducted as expedi-
tiously as practicable and shall be limited to
no more than 90 days.

“(2) A review may be extended longer than
the 90-day period referred to under paragraph
(1) by the Director or at the request of the
rule making agency to the Director. Notice
of such extension shall be published prompt-
ly in the Federal Register.

“8643. Public disclosure of information

““(a) The Director, in carrying out the pro-
visions of section 642, shall establish proce-
dures to provide public and agency access to
information concerning review of regulatory
actions under this subchapter, including—

““(1) disclosure to the public on an ongoing
basis of information regarding the status of
regulatory actions undergoing review;

““(2) disclosure to the public, no later than
publication of a regulatory action, of—

“(A) all written communications relating
to the substance of a regulatory action, in-
cluding drafts of all proposals and associated
analyses, between the Administrator or em-
ployees of the Administrator and the regu-
latory agency;

“(B) all written communications relating
to the substance of a regulatory action be-
tween the Administrator or employees of the
Administrator and any person not employed
by the executive branch of the Federal Gov-
ernment;

“(C) a list identifying the dates, names of
individuals involved, and subject matter dis-
cussed in substantive meetings and tele-
phone conversations relating to the sub-
stance of a regulatory action between the
Administrator or employees of the Adminis-
trator and any person not employed by the
executive branch of the Federal Government;
and

“(D) a written explanation of any review
action and the date of such action; and

““(3) disclosure to the regulatory agency,
on a timely basis, of—

“(A) all written communications relating
to the substance of a regulatory action be-
tween the Administrator or employees of the
Administrator and any person not employed
by the executive branch of the Federal Gov-
ernment;

“(B) a list identifying the dates, names of
individuals involved, and subject matter dis-
cussed in substantive meetings and tele-
phone conversations, relating to the sub-
stance of a regulatory action between the
Administrator or employees of the Adminis-
trator and any person not employed by the
executive branch of the Federal Government;
and

“(C) a written explanation of any review
action taken concerning an agency regu-
latory action and the date of such action.

“‘(b) Before the publication of any proposed
or final rule, the agency shall include in the
rule making record—
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““(1) a document identifying in a complete,
clear, and simple manner, the substantive
changes between the draft submitted to the
Administrator for review and the rule subse-
quently announced;

““(2) a document identifying and describing
those substantive changes in the rule that
were made as a result of the regulatory re-
view and a statement if the Administrator
suggested or recommended no changes; and

“(3) all written communications relating
to the substance of a regulatory action be-
tween the Administrator and the agency dur-
ing the review of the rule, including drafts of
all proposals and associated analyses.

“(c) In any meeting relating to the sub-
stance of a regulatory action under review
between the Administrator or employees of
the Administrator and any person not em-
ployed by the executive branch of the Fed-
eral Government, a representative of the
agency submitting the regulatory action
shall be invited.

“8644. Judicial review

“The exercise of the authority granted
under this subchapter by the President, the
Director, or the Administrator shall not be
subject to judicial review in any manner.”.

(b) PERIODIC REVIEW OF RULES.—Section
610 of title 5, United States Code, is amend-
ed—

(1) by striking subsection (a) and inserting
the following:

“(a)(1)(A) No later than 60 days after the
effective date of this section (and every fifth
year following the year in which this section
takes effect) each agency shall submit to the
Administrator of the Office of Information
and Regulatory Affairs and the Chief Counsel
for Advocacy of the Small Business Adminis-
tration a proposed plan describing the proce-
dures and timetables for the periodic review
of rules issued by the agency that have or
will have a significant economic impact on a
substantial number of small entities. No
later than 60 days after the submission of the
proposed plan to the Administrator and the
Chief Counsel, such plan shall be published
in the Federal Register and shall be subject
to public comment for 60 days after the date
of publication.

““(B) No later than 120 days after the publi-
cation of the plan under subparagraph (A),
each agency shall submit a final plan to the
Administrator and the Chief Counsel. No
later than 60 days after the date of such sub-
mission of the plan to the Administrator and
Chief Counsel, each agency shall publish the
agency’s final plan in the Federal Register.

“(C) Each agency’s plan shall provide for
the review of such rules no later than 5 years
after publication of the final plan.

“(2)(A) Each year, each agency shall pub-
lish in the Federal Register a list of rules
that will be reviewed under the plan during
the succeeding fiscal year.

““(B) The publication of the list under sub-
paragraph (A) shall include—

““(i) a brief description of each rule and the
basis for the agency’s determination that the
rule has or will have a significant economic
impact on a substantial number of small en-
tities;

“(ii) the need for and legal basis of each
rule; and

“(iif) an invitation for public comment on
each rule.

“(3)(A) Each agency shall conduct a review
of each rule on the list published under para-
graph (2) in accordance with the plan main-
tained under paragraph (1) and pursuant to
the factors under subsection (b). After the
completion of the review, the agency shall
determine whether the rule should be contin-
ued without change, or should be amended or
rescinded, consistent with the stated objec-
tives of the applicable statutes, to minimize
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any significant economic impact of the rule
upon a substantial number of small entities.

““(B) No later than 18 months after the date
of the publication of the list of rules referred
to under paragraph (2)(A), each agency shall
publish in the Federal Register the deter-
minations made with respect to such rules
under subparagraph (A) and an explanation
for each determination.

‘“(4) If the head of an agency determines
that the completion of a review of a rule
under this subsection is not feasible within
the period described under paragraph (1)(C),
the head of the agency—

““(A) shall certify such determination in a
statement published in the Federal Register;
and

“(B) may extend the completion date of
the review by 1 year at a time for a total of
not more than 2 years.”’; and

(2) by striking subsection (c) and inserting
the following:

““(c) The Administrator and the Chief
Counsel shall work with small entities to
achieve the objectives of this section.”.

(c) PRESIDENTIAL AUTHORITY.—Nothing in
this Act shall limit the exercise by the Presi-
dent of the authority and responsibility that
the President otherwise possesses under the
Constitution and other laws of the United
States with respect to regulatory policies,
procedures, and programs of departments,
agencies, and offices.

(d) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(1) Part | of title 5, United States Code, is
amended by striking the chapter heading and
table of sections for chapter 6 and inserting
the following:

“CHAPTER 6—THE ANALYSIS OF
REGULATORY FUNCTIONS
“SUBCHAPTER I—ANALYSIS OF
REGULATORY FLEXIBILITY

““Sec.

““601. Definitions.

““602. Regulatory agenda.

“603. Initial regulatory flexibility analysis.

““604. Final regulatory flexibility analysis.

““605. Avoidance of duplicative or unneces-
sary analyses.

‘“606. Effect on other law.

““607. Preparation of analysis.

‘“608. Procedure for waiver or delay of com-
pletion.

*“609. Procedures for gathering comments.

*“610. Periodic review of rules.

*611. Judicial review.

*“612. Reports and intervention rights.
“SUBCHAPTER II—REGULATORY
ANALYSIS

**621. Definitions.

*“622. Applicability and effect.

*“623. Regulatory analysis.

*“624. Principles for risk assessments.

*‘625. Peer review.

*“626. Deadlines for rule making.

*627. Judicial review.

*“628. Guidelines, interagency coordination,
and research.

““629. Risk based priorities study.

“SUBCHAPTER III—REVIEW OF RULES

*631. Definitions.
*“632. Review of rules.

“SUBCHAPTER IV—EXECUTIVE

OVERSIGHT

*‘641. Definitions.
*“642. Presidential regulatory review.
**643. Public disclosure of information.
*‘644. Judicial review.”’.

(2) Chapter 6 of title 5, United States Code,
is amended by inserting immediately before
section 601, the following subchapter head-
ing:

“SUBCHAPTER I—ANALYSIS OF
REGULATORY FLEXIBILITY".
SEC. 4. COMPLIANCE WITH THE UNFUNDED MAN-
DATES REFORM ACT OF 1995.

Compliance with the requirements of sub-

chapter Il of chapter 6 of title 5 United

February 4, 1998

States Code (as added by section 3 of this
Act), shall constitute compliance with the
requirements pertaining to the costs and
benefits of a Federal mandate to the private
sector in sections 202, 205(a)(2), and 208 of the
Unfunded Mandates Reform Act of 1995 (2
U.S.C. 1532, 1535(a)(2), and 1538).

SEC. 5. EFFECTIVE DATE.

Except as otherwise provided in this Act,
this Act shall take effect 180 days after the
date of enactment of this Act, but shall not
apply to any agency rule for which a notice
of proposed rule making is published on or
before 60 days before the date of enactment
of this Act.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

Mr. LEVIN. Mr. President, today
Senator THoMPSON and | and the co-
sponsors to S. 981, Senators GLENN,
ABRAHAM, ROBB, ROTH, ROCKEFELLER,
STEVENS, GRAMS, and COCHRAN are put-
ting in the RECORD a substitute we will
be offering in the Governmental Affairs
Committee to S. 981, the Regulatory
Improvement Act of 1997.

The substitute is the product of sev-
eral months of dialogue with interested
parties, including the Administration;
environmental, labor and public inter-
est groups; the business community;
the National Governors’ Association;
academic experts and various associa-
tions. | hope that a number of these
persons and groups will support the
substitute.

This dialogue began with the Com-
mittee’s hearing on the bill on Septem-
ber 12th and continued through the end
of January. The substitute does not
make any radical changes to the bill as
introduced, but it does clarify a num-
ber of important issues and lay to rest
areas of possible uncertainty.

The major changes in the substitute
are:

(1) We have added a so-called ‘‘sav-
ings clause” that affirms that nothing
in the bill is intended to supersede any
requirement for rulemaking or oppor-
tunity for judicial review applicable
under any other Federal law. That was
our intent all along with this bill, but
various groups asked that we make it
explicit, so we did.

(2) We modified the judicial review
section to conform it to current judi-
cial review principles, by eliminating,
for example, the requirement for show-
ing of non-materiality with respect to
the cost-benefit analysis or risk assess-
ment. The regulatory analysis is part
of the whole rulemaking record and
shall be considered by the court, to the
extent relevant, only in determining
whether the final rule is arbitrary or
capricious. Agency failure to comply
with the procedural requirements of S.
981 would not, in and of itself, be
grounds for remanding or invalidating
the rule. However, if an agency totally
fails to perform a required analysis, in-
cluding peer review, the court shall re-
mand or invalidate the rule.

(3) We modified the cost-benefit de-
termination provision to make abso-
lutely clear that the agency determina-
tion is a disclosure requirement and
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does not dictate the substantive out-
come of a rule.

(4) We changed the definition of “‘sub-
stitution risk’ to require that it be a
“significant’ increased risk instead of
just an increased risk, and we elimi-
nated the requirement of a full risk as-
sessment under the procedures of the
bill for significant substitution risks.

(5) We changed the principles for risk
assessment to be less prescriptive to
the agencies and to be more accommo-
dating for non-carcinogenic risks. The
risk assessment provisions more accu-
rately reflect the diversity and uncer-
tainties in risk assessment while add-
ing the requirement that agencies iden-
tify central and high-end estimates of
risk.

(6) We added a requirement that
agencies develop an effective process
for State, local and tribal governments
to consult with agencies and provide
input as new rules containing federal
mandates are developed and old rules
are modernized.

(7) We enhanced the independence
and quality of the peer review process,
and require agencies to apply current
standards for conflicts of interest.

(8) We modified the review of rules
procedures to reduce the bureaucracy
in the bill as introduced by eliminating
the need for agency advisory commit-
tees. We also include an amendment to
the Regulatory Flexibility Act to en-
hance the review of rules affecting
small businesses and small govern-
ments.

Those are some of the most impor-
tant changes made by this substitute.

I believe this bill will improve the
regulatory process, will build con-
fidence in the regulatory programs
that are so important to this society’s
well-being, and will result in a better—
and | believe—a less contentious regu-
latory process.

Mr. President, many people think
that when many of us fought hard
against the Dole-Johnston bill that we
didn’t really want to reform the regu-
latory process. Well they are wrong.
Many of us were disappointed that we
were unable to pass a comprehensive
regulatory reform bill in the last Con-
gress. We weren’t going to support bad
reform, but that doesn’t mean we
didn’t want to see good reform. Those
of us who believe in the benefits of reg-
ulation to protect health and safety
have a particular responsibility to
make sure that regulations are sensible
and cost-effective. When they aren’t,
the regulatory process—which is so
vital to our health and well being—
comes under constant attack. By pro-
viding a common sense, moderate and
open regulatory process, we are con-
tributing to the well being of that
process and immunizing it from the at-
tacks on excess.

Mr. President, | ask unanimous con-
sent that major changes in the sub-
stitute and a summary of the sub-
stitute to S. 981 be printed in the
RECORD.
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SUMMARY OF THE REGULATORY IMPROVEMENT
ACT OF 1998 (SUBSTITUTE)

1. Regulatory Analysis (§623)

When issuing major rules (costing over $100
million or deemed by OMB to have a signifi-
cant impact on the economy), Federal agen-
cies must conduct a regulatory analysis, in-
cluding a cost-benefit analysis and, if rel-
evant, a risk assessment.

a. Cost-benefit analysis

The cost-benefit analysis shall consider:
The expected benefits of the rule quantifi-
able and nonquantifiable); the expected costs
of the rule quantifiable and nonquantifiable);
and reasonable alternatives, including flexi-
ble regulatory options—such as market-
based mechanisms or outcome-oriented per-
formance-based standards;

b. Cost-benefit determination

The agency shall include in the statement
of basis and purpose for the rule a reasonable
determination: (1) whether the rule is likely
to provide benefits that justify its costs; and
(2) whether the rule is likely to substantially
achieve the rule making objective in a more
cost-effective manner, or with greater net
benefits, then the other reasonable alter-
natives considered by the agency.

If the agency determines that the rule is
not likely to provide benefits that justify its
costs or to substantially achieve the rule
making objective in a more cost-effective
manner, or with greater net benefits, than
the other reasonable alternatives, it shall:
(1) explain the reasons for selecting the rule
notwithstanding such determination; (2)
identify any statutory provision that re-
quired the agency to select such rule; and (3)
describe any reasonable alternative consid-
ered by the agency that would be likely to
provide such benefits.

The agency shall include an executive sum-
mary in the regulatory analysis and in the
statement of basis and purpose for the rule.

There is an exception from the regulatory
analysis requirements when the agency for
good cause finds that conducting the regu-
latory analysis before the rule becomes ef-
fective is impracticable or contrary to an
important public interest.

Each agency shall develop an effective
process to allow elected representatives of
State, local and tribal governments to pro-
vide meaningful and timely input into regu-
latory proposals, consistent with the Un-
funded Mandates Reform Act of 1995.

2. Risk assessment principles (§624)

Agencies shall conduct risk assessments
under §624 for (1) major rules that have the
primary purpose of addressing health, safety,
or environmental risks, and (2) risk assess-
ments not related to a rule making that the
OMB Director determines would have a sub-
stantial impact on a significant public policy
or the economy. To promote transparent and
scientifically sound risk assessments, agen-
cies would be required to—identify and ex-
plain significant assumptions made when
measuring risks; notify the public about up-
coming risk assessments and allow people to
submit relevant and reliable information;
disclose relevant information about the risk,
including the range and distribution of risks
and corresponding exposure scenarios, for
the potentially exposed population and for
any more highly exposed or sensitive sub-
populations; and when scientific information
permits, compare the risk being analyzed
with other reasonable comparable risks fa-
miliar to and routinely encountered by the
general public.

3. Peer review (§625)

Agencies shall conduct independent peer
review for required cost-benefit analyses and
risk assessments. Agency standards govern-
ing conflicts of interest apply. Peer review
can be formal or informal, as warranted.
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Peer review is not required where the agency
and OMB certify that an assessment or anal-
ysis has previously been subjected to ade-
quate peer review.

4. Deadlines for rule making (§626)

For two years after the Act becomes effec-
tive, agencies have the opportunity for a 6-
month extension from a regulatory deadline
if needed to satisfy the requirements of the
Act.

5. Judicial Review (§627)

Judicial review will ensure that agencies
perform cost-benefit analyses, risk assess-
ments, and peer reviews. The cost-benefit
analysis and risk assessment are included in
the rule making record for purposes of judi-
cial review of the final rule only under the
deferential arbitrary and capricious stand-
ard. Failure to comply with a specific proce-
dural requirement of S. 981 regarding how to
perform a risk assessment or cost-benefit
analysis would not, in and of itself, be
grounds for invalidating a rule.

6. Guidelines, interagency coordination, and
research (§628)

Within 9 months, OMB is required to con-
sult with CEA, OSTP and relevant agencies
to develop broad guidelines for cost-benefit
analyses, risk assessments and peer reviews
as required by the Act.

Within 18 months after issuance of the gen-
eral guidelines, each agency subject to §624
shall develop detailed guidelines for risk as-
sessments tailored to agency programs, con-
sistent with the general guidelines.

OMB shall consult with CEA and OSTP to
evaluate and improve agency cost-benefit
analysis and risk assessment practices.

Within 6 months, OMB shall consult with
OSTP to enter a contract for research to de-
velop common basis to assist risk commu-
nication, and to develop methods to appro-
priately incorporate risk assessments into
cost-benefit analyses.

7. Risk-based priorities study (§629)

OMB, in consultation with OSTP, shall
enter into a contract with an accredited sci-
entific institution to conduct a study that
provides a comparison of significant health,
safety and environmental risks, the meth-
odologies for such comparisons, including de-
velopment of a common basis to assist com-
parative risk analysis related to both car-
cinogens and noncarcinogens, and rec-
ommendations on the use of comparative
risk analysis to set priorities to reduce risks
to human health, safety, or the environment.

Within 5 years, the President shall submit
a report to Congress recommending legisla-
tive changes to assist in setting priorities to
more effectively and efficiently reduce risks
to health, safety and the environment.

8. Review of Rules (8§631-632; Sec. (b))

To periodically review economically sig-
nificant rules, each agency shall publish a
review schedule every 5 years. In selecting
rules for review, the agency shall consider
the extent to which the rule could be revised
to be substantially more cost-effective, or to
substantially increase net benefits, as well
as whether the agency has statutory author-
ity to modify or repeal the rule. If, as a re-
sult of the review, the agency determines to
amend or repeal a rule, it shall complete the
rulemaking within 2 years. For good cause,
the OMB Director may extend the deadline
for 1 year. Consultation with representatives
of State, local and tribal governments shall
be governed by the process established under
section 204 of the Unfunded Mandates Re-
form Act.

To provide for the review of rules affecting
small entities, S. 981 amends Section 610 of
the Regulatory Flexibility Act. Agencies
would review Reg-Flex rules every 5 years,
and the Chief Counsel for Advocacy of the
Small Business Administration and the Ad-
ministrator of OMB’s Office of Information
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and Regulatory Affairs would oversee the re-
view process.

9. Executive Oversight (8§§641-644)

The bill codifies the regulatory review
process and sets out responsibilities and au-
thority of OMB’s Office of Information and
Regulatory Affairs (OIRA) to develop poli-
cies and procedures to review regulatory ac-
tions and to develop and oversee an annual
government-wide regulatory planning proc-
ess that includes the review of major rules
and other significant regulatory actions.

OIRA shall establish procedures to provide
public and agency access to information con-
cerning regulatory review actions.

Information to be disclosed to the public
includes: the status of regulatory actions;
written communications between OIRA and
the agency on the regulatory action; written
communications between OIRA and persons
outside the Executive Branch; and a list
identifying the dates, names of individuals
involved, and subject matter discussed in
meetings and telephone conversations relat-
ing to the regulatory action between OIRA
and persons not employed by the Executive
Branch.

Information to be disclosed to the regu-
latory agency includes: written communica-
tions between OIRA and persons outside the
Executive Branch on a regulatory action; a
list identifying the dates, names of individ-
uals involved, and subject matter discussed
in meetings and telephone conversations re-
lating to the regulatory action between
OIRA and persons not employed by the Exec-
utive Branch; and a written explanation of
any review action taken.

The agency shall include in the rule mak-
ing record: (1) a document identifying the
substantive changes between the draft sub-
mitted to OIRA for review and the rule sub-
sequently announced; (2) a document identi-
fying and describing those substantive
changes in the rule that were made as a re-
sult of the regulatory review and a state-
ment if the Administrator suggested or rec-
ommended no changes; and (3) all written
communications exchanged between OIRA
and the agency during the review of the rule,
including drafts of all proposals and associ-
ated analyses.

10. Effective Date (Section 4)

The Act shall take effect 180 days after the
date of enactment, but shall not apply to
any agency rule for which a notice of pro-
posed rule making is published on or before
60 days before enactment.

MAJOR CHANGES IN SUBSTITUTE TO S. 981

SAVINGS CLAUSE: Adds a ‘‘savings’ clause
which affirms that nothing in the bill is in-
tended to supersede any requirement for
rulemaking or opportunity for judicial re-
view applicable under any other Federal law.

JUDICIAL REVIEW: Conforms the judicial
review section to current judicial review
principles, by eliminating, for example, re-
quirement for showing of non-materiality
with respect to the cost-benefit analysis or
risk assessment. The regulatory analysis is
part of the whole rule making record and
shall be considered by the court, to the ex-
tent relevant, only in determining whether
the final rule is arbitrary or capricious.
Agency failure to comply with the proce-
dural requirements of S. 981 would not, in
and of itself, be grounds for remanding or in-
validating the rule. However, if an agency
fails to perform a required analysis, includ-
ing peer review, the court shall remand or
invalidate the rule.

COST-BENEFIT DETERMINATION: Modi-
fies the cost-benefit determination provision
to make absolutely clear that the agency de-
termination is a disclosure requirement and
does not dictate the substantive outcome of
arule.
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SUBSTITUTION RISK: Changes the defini-
tion of “‘substitution risk’ to require that it
be a “‘significant’ increased risk instead of
just an increased risk. Eliminates the re-
quirement of a full risk assessment under
the procedures of the bill for significant sub-
stitution risks. Requires that an agency
identify and evaluate substitution risks in
the regulatory analysis where information
on such risks is reasonably available to the
agency.

RISK ASSESSMENT: Changes the principles
for risk assessment to be less prescriptive to
the agencies and to be more accommodating
for non-carcinogenic risks. More accurately
reflects diversity and uncertainties in risk
assessment while adding requirement for
agencies to identify central and high-end es-
timates of risk. Provides a more accurate
definition of “‘risk assessment’”. Applies the
risk assessment procedures in the bill to im-
portant risk assessments, which are not re-
lated to a rule making, if designated by the
OMB Director. Requires agencies to notify
the public of upcoming risk assessments and
to solicit relevant data.

COMPARATIVE RISK STUDY: Simplifies
comparative risk study. Agencies are to use
the results of study to inform the prepara-
tion of their budgets and strategic planning
under the Government Performance and Re-
sults Act.

STATE/LOCAL GOVERNMENT: Requires
agencies to develop an effective process for
State, local and tribal governments to con-
sult with agencies and provide input as new
rules containing federal mandates are devel-
oped and old rules are modernized.

Strikes the requirement that an agency
evaluate the benefits and costs of alternative
approaches to regulating that inter alia “‘ac-
commodate differences among geographic re-
gions and among persons with differing lev-
els of resources’ and substitutes the require-
ment that consideration be given to alter-
natives that provide flexibility for small en-
tities and state, local and tribal govern-
ments.

PEER REVIEW: Enhances the independence
and quality of the peer review process. Ap-
plies current standards for conflicts of inter-
est.

REVIEW OF RULES: Modifies review of
rules procedures to reduce the bureaucracy
in the bill as introduced by eliminating the
need for agency advisory committees. Also
amends the Regulatory Flexibility Act to en-
hance the review of rules affecting small
businesses and small governments.

OTHER:

Provides more accurately worded excep-
tions to the definition of “‘rule’’; adds as an
exception a rule that authorizes the intro-
duction of a product into commerce.

Modifies definition of ‘“‘major rule” to
strike “‘or a group of closely related rules’.

Findings better reflect the value of regu-
latory programs and how cost-benefit analy-
sis can result in more benefits at less cost.

Modifies the ‘‘good cause exception” for
meeting the regulatory analysis require-
ments of the bill by striking the limitations
on what could be considered to be ‘“‘contrary
to the public interest.”’

Adds Council of Economic Advisors to enti-
ties required to be consulted by OMB Direc-
tor when issuing cost-benefit analysis guide-
lines.

Provides that compliance with the Regu-
latory Improvement Act shall constitute
compliance with the provisions of the Un-
funded Mandates Reform Act as they relate
to the private sector.

Mr. THOMPSON. Mr. President, I am
pleased to join Senator LEVIN and eight
of our colleagues in submitting a sub-
stitute for S. 981, the Regulatory Im-
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provement Act. This substitute incor-
porates some clarifications and im-
provements to the bill as result of our
Committee hearing, written state-
ments and letters, and a series of dis-
cussions with the Administration, en-
vironmental and public interest
groups, State and local government,
scholars, and other interested parties. |
ask unanimous consent that a sum-
mary of the substitute and a list of the
major changes to the substitute be in-
cluded in the RecorD following my re-
marks. The substitute is the text that
we will use as the basis for our Com-
mittee markup. This bill is an effort by
many of us who want to improve the
quality of government to find a com-
mon solution. The supporters of this
bill represent a real diversity of politi-
cal viewpoints, but we share the same
goals. We want an effective govern-
ment that protects public health, well-
being and the environment. We want
our government to achieve those goals
in the most sensible and efficient way
possible. We want to do the best we can
with what we’ve got, and to do more
good at less cost if possible. The Regu-
latory Improvement Act will help us do
just that.

The Regulatory Improvement Act is
based on a simple premise: that people
have a right to know how and why gov-
ernment agencies make their most im-
portant and expensive regulatory deci-
sions. The S. 981 not only gives people
the right to know; it gives them the
right to see—to see how the govern-
ment works, or how it doesn’t. And by
providing people with information the
government uses to make decisions, it
gives people a real opportunity to in-
fluence those decisions. So much of
what goes on right now is pretty much
done in secret. We’re going to change
that.

Second, the bill will make govern-
ment more accountable to the people it
serves. S. 981 is based on the idea that
increased public scrutiny of govern-
ment decision making—and people who
make those decisions—will lead to bet-
ter and more accountable government
performance. It gives people the ability
to look over the Federal government’s
shoulder.

The Regulatory Improvement Act
will deliver more decisionmaking
power closer to home—and into the
hands of State and local governments.
The bill empowers people and their
State and local officials to provide
input into the Federal system. It will
make the Federal government more
mindful of how unfunded mandates can
burden communities and interfere with
local priorities. When | became Chair-
man of the Governmental Affairs Com-
mittee last year, | asked the General
Accounting Office to investigate
whether the Unfunded Mandates Re-
form Act of 1995 was improving regula-
tions, which was one of its goals. Un-
fortunately, the answer is ‘“No.”” GAO
released the report today. It is enti-
tled, Unfunded Mandates: Reform Act
Has Had Little Effect on Agencies’
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Rulemaking Actions. | view S. 981 as
really phase two of the unfunded man-
dates reform effort, because it will
make Federal regulators—not just Con-
gress—more sensitive to local needs.

Finally, the Regulatory Improve-
ment Act will improve the quality of
government decision making—which
will lead to a more effective and effi-
cient Federal government. The Regu-
latory Improvement Act will require
the Federal government to make better
use of modern decisionmaking tools
(such as risk assessment and cost-bene-
fit analysis), which are currently
under-used. Right now, these tools are
simply options—options that aren’t
used as much or as well as they should
be. The bill also will help the Federal
government to set smarter priorities—
to better focus money and other re-
sources on the most serious problems.

The Regulatory Improvement Act
bill builds on the Clinton Administra-
tion’s government-wide reinvention ef-
forts. It codifies many of the require-
ments of Executive Order 12866 and the
principles of other Reinventing Regula-
tion initiatives. It will give some need-
ed horsepower to these efforts. This
will help us reach our common goal:
improving the quality of government.
That’s why the bill has broad biparti-
san support, including myself and Sen-
ator LEVIN, as well as Senators GLENN,
ABRAHAM, ROBB, ROTH, ROCKEFELLER,
STEVENS, GRAMS, and COCHRAN. This is
a common sense effort we all can be
proud of.

NOTICE OF HEARING

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS

Ms. COLLINS. Mr. President, | would
like to announce for the information of
the Senate and the public that the Per-
manent Subcommittee on Investiga-
tions of the Committee on Govern-
mental Affairs, will hold hearings on
Fraud on the Internet: Scams Affecting
Consumers.

This hearing will take place on
Thursday, February 10, 1998, at 9:30
a.m., in Room 342 of the Dirksen Sen-
ate Office Building. For further infor-
mation, please contact Timothy J.
Shea of the Subcommittee staff at 224-
3721.

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON ARMED SERVICES

Mr. JEFFORDS. Mr. President, | ask
unanimous consent that the Commit-
tee on Armed Services be authorized to
meet on Wednesday, February 4, 1998,
at 10:00 a.m. in open session, to con-
sider the nomination of General Joseph
W. Ralston, USAF, for reappointment
as Vice Chairman of the Joint Chiefs of
Staff.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. JEFFORDS. Mr. President, | ask

unanimous consent that the Commit-
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tee on Energy and Natural Resources
be granted permission to meet during
the session of the Senate on Wednes-
day, February 4, for purposes of con-
ducting a full committee hearing
which is scheduled to begin at 9:30 a.m.
The purpose of this hearing is to con-
sider the nominations of Donald J.
Barry to be Assistant Secretary for
Fish and Wildlife and Parks, Depart-
ment of the Interior; and Margaret
Hornbeck Greene to be a Member of the
Board of Directors of the U.S. Enrich-
ment Corporation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON FINANCE

Mr. JEFFORDS. Mr. President, the
Finance Committee requests unani-
mous consent to conduct a hearing on
Wednesday, February 4, 1998 beginning
at 9:30 a.m. in room 215 Dirksen.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON THE JUDICIARY

Mr. JEFFORDS. Mr. President, | ask
unanimous consent that the Commit-
tee on the Judiciary be authorized to
meet during the session of the Senate
on Wednesday, February 4, 1998 at 2:00
p.m. in room 226 of the Senate Dirksen
Office Building to hold a hearing on
““Judicial Nominations.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON LABOR AND HUMAN RESOURCES

Mr. JEFFORDS. Mr. President, | ask
unanimous consent that the Commit-
tee on Labor and Human Resources be
authorized to meet in executive session
during the session of the Senate on
Wednesday, February 4, 1998, at 9:30
a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SELECT COMMITTEE ON INTELLIGENCE

Mr. JEFFORDS. Mr. President, | ask
unanimous consent that the Select
Committee on Intelligence be author-
ized to meet during the session of the
Senate on Wednesday, February 4, 1998
at 10:00 a.m. to hold an open hearing.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ADDITIONAL STATEMENTS

FAIR MINIMUM WAGE ACT OF 1998

® Mr. TORRICELLI. Mr. President, 1
rise today in strong support of the Fair
Minimum Wage Act of 1998. | am proud
to be an original co-sponsor of this cru-
cial piece of legislation.

Once again, we begin our fight for the
dignity and respect of working Ameri-
cans. Our goal is simple; to ensure that
individuals dedicated to hard work and
committed to their families no longer
live in poverty. The fact is that while
our nation is experiencing a time of un-
precedented prosperity, nearly 12 mil-
lion Americans earning the minimum
wage still face a daily struggle to
maintain an acceptable quality of life.

Sixty years ago, Labor Secretary
Frances Perkins successfully convinced
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our predecessors of the need to pass
legislation that would guarantee low
wage workers a decent living. Today,
the need to maintain a basic level of
income for American workers is no less
necessary. Indeed, that need has never
been greater.

The statistics showing the economic
injustice faced by low-wage workers
are staggering. Full-time minimum
wage workers earn only $10,712 year,
$2,600 below the poverty level for a
family of three. Given that fact, it
should come as no surprise that 38 per-
cent of the people seeking emergency
food aid in 1996 were employed.

One reason behind these disturbing
statistics is the diminishing purchas-
ing value of the minimum wage. Be-
tween 1980 and 1995, inflation rose by 86
percent, but during the same time, the
minimum wage was increased by a pal-
try 37 percent, greatly reducing the
purchasing power of American workers.
While the minimum wage legislation
we passed in 1996 was a bold step to-
wards closing that gap, our work is not
complete. And with each passing day,
as inflation marches on, workers’ pur-
chasing power once again is falling.

The legislation drafted by Senator
KENNEDY will take the steps necessary
to restore and maintain the purchasing
power of the minimum wage into the
next century.

As modest as our proposal is, The
Fair Minimum Wage Act of 1998 will
help guarantee low income workers a
degree of economic dignity. It will in-
crease the earnings of over 12 million
workers, 60 percent of whom are
women, 46 percent of whom are full-
time workers, and 40 percent of whom
are the sole breadwinners in their fami-
lies.

An increase in the minimum wage is
also closely linked to the success of the
1996 welfare reform. Individuals strug-
gling to make the difficult transition
from welfare to work deserve the op-
portunity to become truly self suffi-
cient. We need to provide an incentive
to exchange welfare checks for pay-
checks.

The Economic Policies Institute has
concluded that, not only did low in-
come families reap the majority of the
benefits from the last increase, but
minimum wage recipients experienced
no disemployment effects. Despite the
predictions made by our opponents,
vulnerable groups, including teenagers
and young adults, were not negatively
effected by the increase.

In closing, | would like to thank Sen-
ator KENNEDY for drafting this legisla-
tion and for his tireless efforts on be-
half of working Americans throughout
his long career in the Senate. As he has
said, this is the right thing to do. Put
in the words of President Abraham
Lincoln, ‘“‘Labor is prior to, and inde-
pendent of, capital. Capital is only the
fruit of labor, and could never have ex-
isted if labor had not first existed.”’®
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