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in the country believe so, and the ma-
jority of the American-Jewish commu-
nity, of which | am proud to be a mem-
ber, also believe they are doing the
right thing.

President Netanyahu is meeting with
Secretary Albright. It is my hope that
they will have fruitful discussions. |
think it is terribly important that this
happen.

Let me make three points by way of
conclusion: First of all, the administra-
tion, as | mentioned a moment ago, is
not issuing threats. However, the Bush
administration—and | don’t mean this
as a partisan point, but the Bush ad-
ministration in connection with policy
on settlements did threaten to cut off
aid to Israel. There have been no condi-
tions of this kind, putting aside wheth-
er the Bush administration was right
or wrong to do that.

I also remind colleagues that this
peace process is critically important,
that it is important that we bridge the
gaps, that the United States be a neu-
tral mediator, that we continue to be a
third party to which both parties can
speak.

Finally, | will simply say that all of
us ought to contemplate for a moment
what will happen if the administration
does not press to preserve this process
and if this peace process collapses. |
think the alternative scenario, which |
shudder to think about, would be an es-
calation of terrorist attacks, with
Israel facing newly hostile Arab neigh-
bors on all sides and increased pressure
from the Arab street for violent action
against her. It is frightening to con-
sider. | don’t think that stalemate or
the status quo is acceptable—I believe
it is unthinkable. | think it is terribly
important the United States continues
to show leadership in this process.

Mr. President, this recent crisis in
the peace negotiations coincides with
Israel’s celebration of her 50-year jubi-
lee, an occasion of great joy for all of
us who love lIsrael.

With the founding of modern Israel,
the children of Abraham and Sarah,
survivors of over 2,000 years of persecu-
tion and exile, were home at last and
they were free at last. But the dream of
Israel’s founder, David Ben-Gurion, and
that of his allies was not simply to pro-
vide a safe haven from centuries of
Jewish suffering, it was also about ful-
filling Isaiah’s prophecy of making
Israel ‘““a light unto the nations,” a
powerful sign and symbol of justice and
compassion to all people of the world.

Although it is fitting to pause to cel-
ebrate what all the people of Israel
have accomplished over the last 50
years, we must also look forward to the
tasks which face her in the next mil-
lennium, chief among them the task of
building a just, secure and lasting
peace.

It is my deepest prayer that our chil-
dren and grandchildren, 50 years from
this year, will be able to say with grat-
itude that we were the generation
which overcame ancient hatreds and
enabled them to achieve a just and
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lasting peace which has by then em-
braced the entire region and all the
peoples. That is a vision worthy of
Israel’s founder and of all of us who
come after. It is a vision for which we
should and we must be willing to strug-
gle, to fight for and for which all of us
must take risks.

I come to the floor to say that I do
not believe there would be anything
more important than to forge a just
and lasting peace for the region. This
would truly be worthy of the dream of
Israel’s founder.

Mr. President, | speak out on the
Middle East peace process, again, be-
cause | think there has been entirely
too much personal attack and | believe
it is terribly important that all of us
who are committed to the peace proc-
ess not be silent.

(The remarks of Mr. WELLSTONE per-
taining to the introduction of S. 2074
are located in today’s RECORD under
‘““‘Statements on Introduced Bills and
Joint Resolutions.”’)

Mr. WELLSTONE. Mr. President,
how much time do | have left?

The PRESIDING OFFICER. The Sen-
ator has approximately 2 minutes left.

Mr. WELLSTONE. In the 2 minutes |
have left, | am going to take advantage
of being on the floor of the Senate.
After all, | always say to my family,
you know, | get to speak on the floor of
the Senate. That is a huge honor.

PERSECUTION IN INDONESIA

Mr. WELLSTONE. Mr. President, let
me just point out to colleagues that six
students were murdered by the Suharto
regime. | came out on the floor 2 days
ago and talked about the fact that this
could happen. These students commit-
ted no crime except to courageously
say there ought to be freedom in that
country. They have had the courage to
challenge this government and to
speak up for freedom for citizens in In-
donesia and for democracy, and to end
the persecution against people. And for
that, they now have been murdered.

I believe that our Government ought
to—we ought to use our maximum le-
verage with international institutions,
the International Monetary Fund, the
World Bank, to make it clear to
Suharto that he does not get financial
assistance when he murders his citi-
zens.

We ought to, as a government, speak
up on this. We should not be silent.
And we should support these coura-
geous students in Indonesia. | want
those students to know they have my
full support as a Senator from Min-
nesota.

I yield the floor.

UNANIMOUS CONSENT
AGREEMENT—S. 1723

Mr. ABRAHAM. Mr. President, | ask
unanimous consent that the majority
leader, after consultation with the
Democratic leader, may proceed to the
consideration of S. 1723. | further ask
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consent that there be 2 hours of gen-
eral debate on the bill, equally divided
in the usual form.

| further ask consent that the follow-
ing be the only first-degree amend-
ments in order, other than the commit-
tee-reported substitute, that the first-
degree amendments be subject to rel-
evant second-degree amendments; that
with respect to any time limit on the
first-degree amendment, any second-
degree thereto be limited to the same
time limits:

Bingaman, relevant;

Bumpers, EB5 visas,
equally divided;

Kennedy, layoffs, 40 minutes equally
divided; recruit home, 40 minutes
equally divided; whistle-blower protec-
tion;

Reed of Rhode
provision;

Reid of Nevada,
abduction;

Wellstone, job training;

McCain, relevant;

Warner relevant;

That upon disposition of all amend-
ments the committee substitute be
agreed to, the bill be read a third time,
and the Senate then proceed to vote on
passage without intervening action or
debate.

The PRESIDING OFFICER.
objection?

Without objection, it is so ordered.

90 minutes

Island, strike SSIG

international child

Is there

SECURITIES LITIGATION UNIFORM
STANDARDS ACT OF 1998

The PRESIDING OFFICER. Under
the previous order, the clerk will re-
port S. 1260.

The assistant legislative clerk read
as follows:

A bill (S. 1260) to amend the Securities Act
of 1933 and the Securities Exchange Act of
1934 to limit the conduct of securities class
actions under State law, and for other pur-
poses.

The Senate proceeded to consider the
bill, which had been reported from the
Committee on Banking, Housing, and
Urban Affairs, with an amendment to
strike all after the enacting clause and
inserting in lieu thereof the following:
SECTION 1. SHORT TITLE.

This Act may be cited as the “‘Securities Liti-
gation Uniform Standards Act of 1998"".

SEC. 2. FINDINGS.

The Congress finds that—

(1) the Private Securities Litigation Reform
Act of 1995 sought to prevent abuses in private
securities fraud lawsuits;

(2) since enactment of that legislation, consid-
erable evidence has been presented to Congress
that a number of securities class action lawsuits
have shifted from Federal to State courts;

(3) this shift has prevented that Act from fully
achieving its objectives;

(4) State securities regulation is of continuing
importance, together with Federal regulation of
securities, to protect investors and promote
strong financial markets; and

(5) in order to prevent certain State private se-
curities class action lawsuits alleging fraud from
being used to frustrate the objectives of the Pri-
vate Securities Litigation Reform Act of 1995, it
is appropriate to enact national standards for
securities class action lawsuits involving nation-
ally traded securities, while preserving the ap-
propriate enforcement powers of State securities
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regulators and not changing the current treat-
ment of individual lawsuits.
SEC. 3. LIMITATION ON REMEDIES.

(a) AMENDMENTS TO THE SECURITIES ACT OF
1933.—

(1) AMENDMENT.—Section 16 of the Securities
Act of 1933 (15 U.S.C. 77p) is amended to read as
follows:

“SEC. 16. ADDITIONAL REMEDIES; LIMITATION ON
REMEDIES.

‘“‘(a) REMEDIES ADDITIONAL.—Except as pro-
vided in subsection (b), the rights and remedies
provided by this title shall be in addition to any
and all other rights and remedies that may exist
at law or in equity.

““(b) CLASS ACTION LIMITATIONS.—No class ac-
tion based upon the statutory or common law of
any State or subdivision thereof may be main-
tained in any State or Federal court by any pri-
vate party alleging—

““(1) an untrue statement or omission of a ma-
terial fact in connection with the purchase or
sale of a covered security; or

““(2) that the defendant used or employed any
manipulative or deceptive device or contrivance
in connection with the purchase or sale of a
covered security.

““(c) REMOVAL OF CLASS ACTIONS.—Any class
action brought in any State court involving a
covered security, as set forth in subsection (b),
shall be removable to the Federal district court
for the district in which the action is pending,
and shall be subject to subsection (b).

“‘(d) PRESERVATION OF CERTAIN ACTIONS.—

““(1) IN GENERAL.—Notwithstanding subsection
(b), a class action described in paragraph (2) of
this subsection that is based upon the statutory
or common law of the State in which the issuer
is incorporated (in the case of a corporation) or
organized (in the case of any other entity) may
be maintained in a State or Federal court by a
private party.

““(2) PERMISSIBLE ACTIONS.—A class action is
described in this paragraph if it involves—

““(A) the purchase or sale of securities by the
issuer or an affiliate of the issuer exclusively
from or to holders of equity securities of the
issuer; or

“(B) any recommendation, position, or other
communication with respect to the sale of secu-
rities of the issuer that—

““(i) is made by or on behalf of the issuer or an
affiliate of the issuer to holders of equity securi-
ties of the issuer; and

““(ii) concerns decisions of those equity holders
with respect to voting their securities, acting in
response to a tender or exchange offer, or exer-
cising dissenters’ or appraisal rights.

“‘(e) PRESERVATION OF STATE JURISDICTION.—
The securities commission (or any agency or of-
fice performing like functions) of any State shall
retain jurisdiction under the laws of such State
to investigate and bring enforcement actions.

“‘(f) DEFINITIONS.—For purposes of this sec-
tion the following definitions shall apply:

““(1) AFFILIATE OF THE ISSUER.—The term ‘af-
filiate of the issuer’ means a person that directly
or indirectly, through 1 or more intermediaries,
controls or is controlled by or is under common
control with, the issuer.

““(2) CLASS ACTION.—

“(A) IN GENERAL.—The term ‘class action’
means—

‘(i) any single lawsuit (other than a deriva-
tive action brought by 1 or more shareholders on
behalf of a corporation) in which—

“(1) damages are sought on behalf of more
than 50 persons or prospective class members,
and questions of law or fact common to those
persons or members of the prospective class,
without reference to issues of individualized re-
liance on an alleged misstatement or omission,
predominate over any questions affecting only
individual persons or members; or

“(I11) 1 or more named parties seek to recover
damages on a representative basis on behalf of
themselves and other unnamed parties similarly
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situated, and questions of law or fact common to
those persons or members of the prospective
class predominate over any questions affecting
only individual persons or members; or

““(ii) any group of lawsuits (other than deriva-
tive suits brought by 1 or more shareholders on
behalf of a corporation) filed in or pending in
the same court and involving common questions
of law or fact, in which—

“(I) damages are sought on behalf of more
than 50 persons; and

“(I1) the lawsuits are joined, consolidated, or
otherwise proceed as a single action for any
purpose.

““(B) COUNTING OF CERTAIN CLASS MEMBERS.—
For purposes of this paragraph, a corporation,
investment company, pension plan, partnership,
or other entity, shall be treated as 1 person or
prospective class member, but only if the entity
is not established for the purpose of participat-
ing in the action.

““(3) COVERED SECURITY.—The term ‘covered
security’” means a security that satisfies the
standards for a covered security specified in
paragraph (1) or (2) of section 18(b) at the time
during which it is alleged that the misrepresen-
tation, omission, or manipulative or deceptive
conduct occurred.”.

(2) CONFORMING AMENDMENTS.—Section 22(a)
of the Securities Act of 1933 (15 U.S.C. 77v(a)) is
amended—

(A) by inserting ‘‘except as provided in section
16 with respect to class actions,”” after “Terri-
torial courts,”’; and

(B) by striking ““No case’” and inserting “‘Ex-
cept as provided in section 16(c), no case’.

(b) AMENDMENTS TO THE SECURITIES EX-
CHANGE ACT OF 1934.—Section 28 of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78bb) is
amended—

(1) in subsection (a), by striking ““The rights
and remedies”” and inserting ‘‘Except as pro-
vided in subsection (f), the rights and rem-
edies”’; and

(2) by adding at the end the following new
subsection:

““(f) LIMITATIONS ON REMEDIES.—

‘(1) CLASS ACTION LIMITATIONS.—No class ac-
tion based upon the statutory or common law of
any State or subdivision thereof may be main-
tained in any State or Federal court by any pri-
vate party alleging—

““(A) a misrepresentation or omission of a ma-
terial fact in connection with the purchase or
sale of a covered security; or

““(B) that the defendant used or employed any
manipulative or deceptive device or contrivance
in connection with the purchase or sale of a
covered security.

““(2) REMOVAL OF CLASS ACTIONS.—Any class
action brought in any State court involving a
covered security, as set forth in paragraph (1),
shall be removable to the Federal district court
for the district in which the action is pending,
and shall be subject to paragraph (1).

*(3) PRESERVATION OF CERTAIN ACTIONS.—

“(A) IN GENERAL.—Notwithstanding para-
graph (1), a class action described in subpara-
graph (B) of this paragraph that is based upon
the statutory or common law of the State in
which the issuer is incorporated (in the case of
a corporation) or organized (in the case of any
other entity) may be maintained in a State or
Federal court by a private party.

““(B) PERMISSIBLE ACTIONS.—A class action is
described in this subparagraph if it involves—

‘(i) the purchase or sale of securities by the
issuer or an affiliate of the issuer exclusively
from or to holders of equity securities of the
issuer; or

““(ii) any recommendation, position, or other
communication with respect to the sale of secu-
rities of an issuer that—

“(1) is made by or on behalf of the issuer or
an affiliate of the issuer to holders of equity se-
curities of the issuer; and

““(I11) concerns decisions of such equity holders
with respect to voting their securities, acting in
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response to a tender or exchange offer, or exer-
cising dissenters’ or appraisal rights.

‘“(4) PRESERVATION OF STATE JURISDICTION.—
The securities commission (or any agency or of-
fice performing like functions) of any State shall
retain jurisdiction under the laws of such State
to investigate and bring enforcement actions.

““(5) DEFINITIONS.—For purposes of this sub-
section the following definitions shall apply:

““(A) AFFILIATE OF THE ISSUER.—The term ‘af-
filiate of the issuer’ means a person that directly
or indirectly, through 1 or more intermediaries,
controls or is controlled by or is under common
control with, the issuer.

“(B) CLASS ACTION.—The term ‘class action’
means—

‘(i) any single lawsuit (other than a deriva-
tive action brought by 1 or more shareholders on
behalf of a corporation) in which—

“(1) damages are sought on behalf of more
than 50 persons or prospective class members,
and questions of law or fact common to those
persons or members of the prospective class,
without reference to issues of individualized re-
liance on an alleged misstatement or omission,
predominate over any questions affecting only
individual persons or members; or

“(11) 1 or more named parties seek to recover
damages on a representative basis on behalf of
themselves and other unnamed parties similarly
situated, and questions of law or fact common to
those persons or members of the prospective
class predominate over any questions affecting
only individual persons or members; or

“‘(ii) any group of lawsuits (other than deriva-
tive suits brought by 1 or more shareholders on
behalf of a corporation) filed in or pending in
the same court and involving common questions
of law or fact, in which—

“(1) damages are sought on behalf of more
than 50 persons; and

“(I1) the lawsuits are joined, consolidated, or
otherwise proceed as a single action for any
purpose.

““(C) COUNTING OF CERTAIN CLASS MEMBERS.—
For purposes of this paragraph, a corporation,
investment company, pension plan, partnership,
or other entity, shall be treated as 1 person or
prospective class member, but only if the entity
is not established for the purpose of participat-
ing in the action.

‘(D) COVERED SECURITY.—The term ‘covered
security’” means a security that satisfies the
standards for a covered security specified in
paragraph (1) or (2) of section 18(b) of the Secu-
rities Act of 1933, at the time during which it is
alleged that the misrepresentation, omission, or
manipulative or deceptive conduct occurred.””.
SEC. 4. APPLICABILITY.

The amendments made by this Act shall not
affect or apply to any action commenced before
and pending on the date of enactment of this
Act.

The PRESIDING OFFICER. The Sen-
ator from New York is recognized.

Mr. D’AMATO. Mr. President, today
we begin consideration of S. 1260, the
Securities Litigation Uniform Stand-
ards Act of 1998.

The Banking Committee reported
this bill on April 29 by an overwhelm-
ing vote of 14-4. This bill has strong bi-
partisan support. It comes as no sur-
prise to anybody who has followed the
progress of this legislation. This bill is
the product of a great deal of hard
work. It has been refined through the
incorporation of comments from many
sources, including the Securities and
Exchange Commission. As a result of
this process, this bill not only has been
improved, but it actually enjoys the
support of the Securities Exchange
Commission and the White House.

Mr. President, | am not going to ask
unanimous consent now that letters
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from the SEC and the White House be
printed in the RECORD as if read, which
is something we generally do. | think it
is so important that I am going to take
the time to refer to both letters and
read what has been said, so that my
colleagues can hear, and those who are
interested in this debate can follow.
This is a letter, dated March 24, from
the Securities and Exchange Commis-
sion, addressed to me as Chairman of

the Banking Committee; Senator
GRAMM, Chairman of the Subcommit-
tee; and Senator DobD, who is the
ranking member.

Let me read it:

Dear Chairman D’AMATO, Chairman

GRAMM, and Senator DobDD:

You have requested our views on S. 1260,
the Securities Litigation Uniform Standards
Act of 1997, and amendments to the legisla-
tion which you intend to offer when the bill
is marked up by the Banking Committee.
This letter will present the Commission’s po-
sition on the bill and proposed amendments.

The purpose of this bill is to help ensure
that securities fraud class actions involving
certain securities traded on national mar-
kets are governed by a single set of uniform
standards.”’

| think that is important, Mr. Presi-
dent. We should understand that those
securities traded on national exchanges
are governed by a uniform standard. |
think that makes ample sense.

While preserving the right of individual in-
vestors to bring securities lawsuits wherever
they choose. . .

So we should underscore that, as a
premise, the SEC says, we are going to
look for a single standard, but we will
preserve the rights of individuals to
bring securities lawsuits wherever they
choose.

. . . the bill generally provides that class
actions can be brought only in Federal Court
where they will be governed by federal law.

As you know, when the Commission testi-
fied before the Securities Subcommittee of
the Senate Banking Committee in October
1997, we identified several concerns about S.
1260. In particular, we stated that a uniform
standard for securities fraud class actions
that did not permit investors to recover
losses attributable to reckless misconduct
would jeopardize the integrity of the securi-
ties market. In light of this profound con-
cern, we were gratified by the language in
your letter of today agreeing to restate in S.
1260’s legislative history, and in the expected
debate on the Senate floor, that the Private
Securities Litigation Reform Act of 1995 did
not, and was not intended to, alter the well-
recognized and critically important scienter
standard.

So, Mr. President, we have a concern
that was expressed as it existed in the
1995 law, and what the Securities and
Exchange Commission said is, look, we
want in the new proposal, as it relates
to uniform standards, to clearly iden-
tify that you did not do away with, but
will recognize the scienter standards.
That has been accomplished. And I will
go back to that.

Our October 1997 testimony also
pointed out that S. 1260 could be inter-
preted to preempt certain state cor-
porate governance claims, a con-
sequence that we believe was neither
intended nor desirable. In addition, we
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expressed concern that S. 1260’s defini-
tion of class action appeared to be un-
necessarily broad. We are grateful for
your responsiveness to these concerns
and believe that the amendments you
propose to offer at the Banking Com-
mittee markup, as attached to your
letter, will successfully resolve these
issues.

So | think it is obvious that there
has been considerable ongoing dialog
and work between the Chairman of the
Subcommittee, Senator GRAMM of
Texas, the ranking member, Senator
DopbDp, the Banking Committee staff
and the SEC, to look and to deal with
what is not only the proposals that we
put forth for the first time, but to deal
with some of the imperfections and
some of the unintended consequences
that may have evolved as a result of
the 1995 act.

The ongoing dialog between our
staffs has been constructive. The result
of this dialogue, we believe, is an im-
proved bill with legislative history
that makes clear, by reference to the
legislative debate in 1995, that Con-
gress did not alter in any way the reck-
lessness standard when it enacted the
Reform Act. This will help to diminish
confusion in the courts about the prop-
er interpretation of that Act and add
important assurances that the uniform
standards provided by S. 1260 will con-
tain this vital investor protection.

We support enactment of S. 1260 with
these changes and with its important
legislative history.

We appreciate the opportunity to
comment on the legislation, and of
course remain committed to working
with the Committee as S. 1260 moves
through the legislative process.

Sincerely, Arthur Levitt, Chairman;
Isaac C. Hunt, Commissioner; Laura S.
Unger, Commissioner.

At this time, | ask unanimous con-
sent that the letter be printed in the
RECORD so that it can be viewed in its
entirety.

There being no objection, the letter

was ordered to be printed in the
RECORD, as follows:
DEAR CHAIRMAN D’AMATO, CHAIRMAN

GRAMM, AND SENATOR DoDD: You have re-
quested our views on S. 1260, the Securities
Litigation Uniform Standards Act of 1997,
and amendments to the legislation which
you intend to offer when the bill is marked
up by the Banking Committee. This letter
will present the Commission’s position on
the bill and proposed amendments.*

The purpose of the bill is to help ensure
that securities fraud class actions involving
certain securities traded on national mar-
kets are governed by a single set of uniform
standards. While preserving the right of indi-
vidual investors to bring securities lawsuits
wherever they choose, the bill generally pro-
vides that class actions can be brought only
in federal court where they will be governed
by federal law.

As you know, when the Commission testi-
fied before the Securities Subcommittee of
the Senate Banking Committee in October
1997, we identified several concerns about S.

*We understand that Commissioner Johnson will
write separately to express his differing views. Com-
missioner Carey is not participating.
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1260. In particular, we stated that a uniform
standard for securities fraud class actions
that did not permit investors to recover
losses attributable to reckless misconduct
would jeopardize the integrity of the securi-
ties markets. In light of this profound con-
cern, we were gratified by the language in
your letter of today agreeing to restate in S.
1260’s legislative history, and in the expected
debate on the Senate floor, that the Private
Securities Litigation Reform Act of 1995 did
not, and was not intended to, alter the well-
recognized and critically important scienter
standard.

Our October 1997 testimony also pointed
out that S. 1260 could be interpreted to pre-
empt certain state corporate governance
claims, a consequence that we believed was
neither intended nor desirable. In addition,
we expressed concern that S. 1260’s definition
of class action appeared to be unnecessarily
broad. We are grateful for your responsive-
ness to these concerns and believe that the
amendments you propose to offer at the
Banking Committee mark-up, as attached to
your letter, will successfully resolve these
issues.

The ongoing dialogue between our staffs
has been constructive. The result of this dia-
logue, we believe, is an improved bill with
legislative history that makes clear, by ref-
erence to the legislative debate in 1995, that
Congress did not alter in any way the reck-
lessness standard when it enacted the Re-
form Act. This will help to diminish confu-
sion in the courts about the proper interpre-
tation of that Act and add important assur-
ances that the uniform standards provided
by S. 1260 will contain this vital investor
protection.

We support enactment of S. 1260 with these
changes and with this important legislative
history.

We appreciate the opportunity to comment
on the legislation, and of course remain com-
mitted to working with the Committee as S.
1260 moves through the legislative process.

Sincerely,
ARTHUR LEVITT,
Chairman.
Issac C. HUNT, JR.,
Commissioner.
LAURA S. UNGER,
Commissioner.

Mr. D’AMATO. Mr. President, | took
the time to go through this because |
think it is important that we under-
stand that this has not been the prod-
uct of one staff or two staffs. This has
not been the product of just the Bank-
ing Committee and those in industry
who have come to express their con-
cern as to how it is that their class ac-
tions are being brought in a frivolous
manner, using the State courts to get
around what Congress debated and
what Congress voted overwhelmingly
to bring, which is a standard of con-
duct that will discourage a race to the
courthouse, simply to bring a suit and
simply to extort moneys from those
who have deep pockets, because these
suits can be long, they can be frivolous,
and they can be dragged out. The cost
factor to the people being sued is enor-
mous—the time, the distraction, par-
ticularly to startup companies, and
particularly those who want to let peo-
ple know what they are doing, but who
felt restricted as a result of the suits
that were brought.

I am not going to bother going into
the history and the comments that
have been made by many. But indeed
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there have been many, which clearly
are a stain on the rightful practice of
law to ensure the rights of those who
have been aggrieved and would hold
people responsible for actions that are
not tortious, malicious, malevolent,
and indeed when there are no actions
that should be sustained under any
court, but because of the cost involved
would have insurance carriers, ac-
countants firms, securities firms, man-
ufacturers, and others, be held to a sit-
uation where they have to settle. Who
do they settle with? They settle with
the moneys that come from the little
guy—their stockholders. So while we
say ‘‘stockholder derivative actions,”
the people hurt are indeed the stock-
holders.

Mr. President, | mentioned two let-
ters. Let me read a second letter.

The second letter is dated a month
later to myself as Chairman of the
Banking Committee, Senator GRAMM
as Chairman of the Subcommittee on
Securities, Senator DobD as ranking
Member of that Committee, from the
White House, dated April 28, 1998.

DEAR CHAIRMAN D’AMATO, CHAIRMAN
GRAMM, AND SENATOR DobDD: We understand
that you have had productive discussions
with the Securities and Exchange Commis-
sion (SEC) about S. 1260, the Securities Liti-
gation Uniform Standards Act of 1997. The
Administration applauds the constructive
approach that you have taken to resolve the
SEC’s concerns.

We support the amendments to clarify that
the bill will not preempt certain corporate
governance claims and to narrow the defini-
tion of class action. More importantly, we
are pleased to see your commitment, by let-
ter dated March 24, 1998, to Chairman Levitt
and members of the Commission, to restate
in S. 1260’s legislative history, and in the ex-
pected debate on the Senate floor, that the
Private Securities Litigation Reform Act of
1995 did not, and was not intended to, alter
the Scienter standard for securities fraud ac-
tions.

As you know, uncertainty about the im-
pact of the Reform Act on the scienter
standard was one of the President’s greatest
concerns. The legislative history and floor
statements that you have promised the SEC
and will accompany S. 1260 should reduce
confusion in the courts about the proper in-
terpretation of the Reform Act. Since the
uniform standards provided by S. 1260 will
provide that class actions generally can be
brought only in federal court, where they
will be governed by federal law, it is particu-
larly important to the President that you be
clear that the federal law to be applied in-
cludes recklessness as a basis for pleading
and liability in securities fraud class actions.

So long as the amendments designed to ad-
dress the SEC’s concerns are added to the
legislation and the appropriate legislative
history and floor statements on the subject
of legislative intent are included in the legis-
lative record, the Administration would sup-
port enactment of S. 1260.

Sincerely,
BRUCE LINDSEY,
Assistant  to  the
President and Dep-
uty Counsel.
GENE SPERLING,
Assistant to  the
President for Eco-
nomic Policy.

Mr. President, | make note that the
SEC informed the Banking Committee
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and the Subcommittee Chairman and
ranking member on March 24. It was
fully a month thereafter, on April 28,
that again the President reaffirmed his
support for this action, and in so doing
went out of his way to point out that
we, indeed, will improve the present
state of the law because of the colloquy
that will take place and because of the
manner in which the law was written.

So here the President of the United
States and the SEC and his Commis-
sioner are saying you are improving
upon the law as it stands now, in addi-
tion—we will talk about that—to clos-
ing a loophole that has been used by
those who rush to the courts to bring
suits because they are looking to en-
rich themselves, not to protect the lit-
tle guy or the small investors. They
are costing the little guy and small in-
vestors money. | think the broad-based
support that this bill enjoys is a trib-
ute to Senator GRAMM. | want to say
that for the record. He is here. He
worked hard. His staff has worked
hard. They have been reasonable. The
chief sponsors of this legislation, Sen-
ators GRAMM and DobD have put to-
gether a tight bill intended to address
a specific serious problem.

The problem to which | refer is a
loophole that strike lawyers have
found in the 1995 Private Securities
Litigation Reform Bill which was fash-
ioned again on the most part by Sen-
ators GRAMM, DobD, and DOMENICI.

Mr. President, the 1995 Act was
passed in the last Congress in response
to a wave of harassment litigation that
threatened the efficiency and the in-
tegrity of our national stock markets,
as well as the value of stock portfolios
of individual investors. That is what is
being hurt—the little guy, the small
individual investor in whose companies
they had a share in were diminished in
value as a result of these suits. This
threat was particularly debilitating to
the so-called high-tech companies who
desperately needed access to our cap-
ital markets to raise the money needed
for research, development, and produc-
tion of cutting-edge technology. These
companies, which have spearheaded our
economy’s resurgence, are particularly
susceptible to strike suits because of
the volatility of the price of their
stock. Strike lawyers thrive on stock
price fluctuations regardless of wheth-
er there is even a shred of evidence of
fraud.

Mr. President, this is the crux of the
matter: That ultimately the cost of
strike suits are borne by shareholders,
including ordinary people saving for
their children’s education, or for their
retirement. The average American goes
into the stock market for long-term
appreciation—i.e., to earn solid rates of
return. They do not buy a stock simply
to be positioned for a class action when
the stock’s price drops. It is those peo-
ple, the ordinary investors, who foot
the bill for high-priced settlements of
harassment litigation.

We are not talking about preventing
legitimate litigation. Real plaintiffs
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with legitimate claims deserve their
day in court. And we preserve that in
this bill. But what we have seen in our
Federal courts, and what we are now
seeing in our State courts is little
more than a judicially sanctioned
shakedown that only benefits the law-
yers. We are talking about lawsuits in
which we have nominal plaintiffs, and
the lawyers are the only real winners.
One of these strike lawyers drove this
point home best, one of the biggest and
one of the largest, when he bragged
that he had ‘“‘the perfect practice”.
Why did he say that? He bragged about
it. He said he has the ‘“‘perfect prac-
tice.” This is the fellow who has the
largest, has brought more suits, hun-
dreds of millions of dollars, who said he
has “‘the perfect practice’” because he
has “‘no clients.”

Isn’t that incredible? He has no cli-
ents. He recovers hundreds of millions
of dollars. When it is recovered, who
gets most of it? The lawyers do. The
so-called clients get hurt because the
company which they have stock in
loses value. It loses time. It pays mil-
lions of dollars. It has higher insurance
costs, higher costs for auditing. The
auditors have to charge more because
they get sued. The insurance compa-
nies have to charge more for their pre-
miums because they wind up paying
more. Who do you think gets hurt? The
little guy. Who benefits? The fellow
who says ‘“‘lI have got the perfect prac-
tice.”

Now, let me say this to you. This is
a very, very, very small part of the law
practice, is very specialized, relatively
a handful of attorneys who have this,
but let me tell you they hold hostage
the companies of America, the private
sector of America, as a result of what
they can do by bringing these suits,
suits that have no merit.

As | have previously mentioned, har-
assment lawyers found a loophole in
which to ply their trade—the State
court system. In the time since the 1995
Act was passed, we have seen these
class-action lawyers rush to State
courthouses. One witness before the Se-
curities Subcommittee summarized
this phenomenon well when he testified
that the single fact is that State court
class actions involving nationally trad-
ed securities were virtually unknown.
In other words, prior to our 1995 Act,
they just were not known. Now they
are brought with some frequency.

This is a national problem. Regard-
less of where class actions are brought,
they impact on the national stock mar-
kets. Money is moved away from job-
creating, high-tech firms. Money is
taken from shareholders in the form of
stock price decline as a result of litiga-
tion. And where does this money go? It
goes into the pockets of a very select
cadre of these attorneys.

In addition, these lawsuits have a
chilling, a chilling effect on one of the
most important provisions in the 1995
Act and that is called the safe harbor
provision. Until this loophole is closed,
no company can safely risk issuing any
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forecast, even though the market des-
perately wants it. So you cannot get a
company to say: ‘“This is what we pre-
dict; this is what we see,”” because they
are subject to litigation. To do so is to
invite a class action and a high-dollar
settlement.

If someone makes a prediction and he
is off by a little bit, he is sued. If some-
one makes a prediction, he says: ‘“We
think we are going to increase profits
or sales by one-third,”” and he doesn’t
hit that target, he has a smaller than
anticipated increase, that company is
going to be sued. And so you cannot get
the kind of advice that investors are
looking for.

That is not what we want today. The
bill’s detractors are wrong. It will not
prevent shareholder derivative actions
or individual lawsuits or lawsuits by
school districts or municipalities or
State securities regulator enforcement
actions or lawsuits relating to
“microcap’” or ‘“‘penny’’ stock fraud.
Those actions will still be permitted.

This is important legislation, and it
is narrowly drawn to address a specific
and serious problem. Time is short.
There are very few legislative days re-
maining in the session, and | encourage
my colleagues on both sides of the aisle
not only to support this bill and to sup-
port the sponsors of this bill, but also
that we move forward in a manner
which can see that it is speedily en-
acted. Every day that we delay occa-
sions more of these suits which need-
lessly cost consumers and stockholders
and the American public millions and
millions of dollars.

Again, | commend the architects of
this legislation, Senators DobDD,
GRAMM, and DowMmENICI, and | also,
again, would point out that we have
worked very closely with the Securi-
ties and Exchange Commission and
with the White House in coming to this
point.

| yield the floor.

Mr. SARBANES. Mr. President, |
think it is important at the outset of
this debate to try to dispel three mis-
conceptions that surround S. 1260. The
first is that class-action lawsuits alleg-
ing securities fraud have migrated
from Federal court to State court since
1995 and the enactment of the earlier
legislation.

In fact, as | will describe in some de-
tail shortly, every study indicates that
the number of securities fraud class ac-
tions brought in State courts, while it
increased in 1996, then declined in 1997.
So the numbers do not support that as-
sertion.

The next misconception is that this
bill would preempt only class-action
lawsuits from being brought in State
court. In fact, this bill likely will de-
prive individual investors of their own
opportunities to bring their actions in
State courts separate and apart from
class actions.

The final misperception about this
bill, which is suggested, is that it en-
joys widespread support. In reality, a
broad coalition of State and local offi-
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cials, senior citizen groups, labor
unions, academics, and consumer
groups oppose this bill. They oppose it
because it goes too far. It will deprive
defrauded investors of remedies.

Once again, we have this classic ex-
ample of being able to sort of try to ad-
dress a problem and, instead of nar-
rowly dealing with the problem, swing-
ing the pendulum well beyond the prob-
lem and taking the so-called corrective
legislation so far out that in and of
itself it creates additional problems.

Let me turn to the first
misperception, the notion that securi-
ties fraud class actions are being
brought in State court in order to
avoid the provisions of the Litigation
Act of 1995.

It is correct that the number of such
cases went up in 1996, the first year the
Litigation Act was effective, but every
available study shows that the number
declined in 1997. For example, a study
done by the National Economic Re-
search Associates, a consulting firm,
found that the number of securities
class-action suits filed in State courts
during the first 10 months of 1996 in-
creased to 79 from 48 filed during the
same period in 1995.

In an update released in the summer
of 1997, however, NERA found that the
number of securities class actions filed
in State courts during the first 4
months of 1997 declined to 19, down
from 40 in the same period in 1996. So
the number actually declined very sig-
nificantly by more than half the first 4
months of 1997.

These numbers are cited in a report
that was prepared by the Congressional
Research Service. In July 1997, Profes-
sors Joseph Grundfest and Michael
Perino of Stanford University Law
School testified before the Securities
Subcommittee, and in their testimony
they show that the number of issuers
sued only in State class actions de-
clined from 33 in 1996 to an annualized
rate of 18 in 1997. A Price Waterhouse
securities litigation study posted by
that accounting firm on its Internet
site corroborated NERA’s findings.
Using data compiled by Securities
Class Action Alert, based on the num-
ber of defendants sued, Price
Waterhouse reported that the number
of State court actions increased from
52 in 1995 to 66 in 1996 but then declined
to 44 in 1997. That was lower than the
number of such actions in 1991 or 1993.

The study went on to find that the
total number of cases filed in 1997
showed little or no change—Ilittle or no
change—from the average number of
lawsuits filed in the period 1991
through 1995.

Data provided to the committee by
Price Waterhouse on February 20, 1998,
also demonstrated that State court fil-
ings declined in 1997. Measured by the
number of cases filed, the number of
State securities class actions declined
from 71 in 1996 to 39 in 1997. So much
for this assertion of a rising number of
suits being brought in the State courts.
This really is a piece of legislation in
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search of a problem. And when you
look at the facts, when you look at the
numbers, the problem is not there.

Now let me turn to the notion that
this bill addresses only class-action
lawsuits. | think most people under-
stand a class-action lawsuit to refer to
lawsuits brought by one person on be-
half of himself and all other people
similarly situated, an anonymous and
potentially large group of people. For
class actions to be certified in Federal
court, the Federal Rules of Civil Proce-
dure require that the class be so nu-
merous that joinder of all members is
impracticable. In Federal court, a
judge normally must find that common
questions of law and fact predominate
over questions only affecting individ-
ual members.

Class actions are a tool that allow
plaintiffs to share the cost of a lawsuit
when it might not be economical for
any one of them to bring an action.
But, because they can be brought on
behalf of potentially an enormous
class, they also carry with them the
possibility of being misused to coerce
defendants into settlement.

This is the sort of situation that is
ordinarily described by the proponents
of such legislation as requiring a legis-
lative enactment. But when you exam-
ine the legislation that comes in be-
hind that assertion, you invariably find
that the breadth of the legislation far
exceeds this problem which they have
identified, and which they constantly
use in the discussion and the debate as
the example of what they are trying to
deal with. If we could limit the legisla-
tion to the examples that are cited, we
might really come close to obtaining a
consensus in this body about corrective
measures. But the legislation goes far
beyond the examples that are ordi-
narily used as constituting the basis
for legislative enactment, and it is that
expanded application of the legislative
language, not the specific examples
that are generally used, which creates
the problem.

This bill is another example of that.
It addresses more than the type of
class-action case which is ordinarily
cited as constituting a potential abuse
of the legal process. This bill contains
a definition of class action broad
enough to pick up individual investors
against their will. The bill would
amend the Federal Securities laws to
include a new definition of class ac-
tion. It would include as class action
any group of lawsuits in which dam-
ages are sought on behalf of more than
50 persons if those lawsuits are pending
in the same court, involve common
questions of law or fact, and have been
consolidated as a single action for any
purpose.

Even if the lawsuits are brought by
separate lawyers without coordina-
tion—in other words, you have 50 dif-
ferent investors who feel they have
been cheated and want to bring a law-
suit—there is no interplay or inter-
action amongst them, even if the com-
mon questions do not predominate—
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which is a requirement in class-action
suits, but weakened in this legisla-

tion—those lawsuits, under this legis-
lation, may qualify as a class action
and thus be preempted.

So if an individual investor chooses
to bring his own lawsuit in State court,
to bear the expenses of litigation him-
self, he can be forced into Federal
court. He can be made to abide by the
Federal Rules if 50 other investors
make the same decision about bringing
a lawsuit, 50 other separate investors.
Indeed, the bill provides an incentive
for defendants to collude with parties
to ensure that the preemption thresh-
old is reached. Such a result goes well
beyond ending abuses associated with
class-action lawsuits. It deprives indi-
vidual investors of their remedies.

The definition of class action in the
bill would preempt other types of law-
suits as well. It includes as a class ac-
tion any lawsuit in which damages are
sought on behalf of more than 50 per-
sons and common questions of law or
fact predominate. The bill specifies
that the predomination inquiry be
made without reference to issues of in-
dividualized reliance on an alleged
misstatement or omission. This would
ensure that the investor receives the
worst of both worlds. While the inves-
tor could not bring a class action under
State law, because each investor must
prove his or her reliance, they nonethe-
less constitute a class action under the
bill and their suit is preempted.

Finally, let me turn to the assertion
that there is little or no opposition to
this bill. In fact, the bill is opposed by
State and local officials very vigor-
ously, as a matter of fact. | note there
that Orange County has just begun the
first of its recoveries, in terms of being
defrauded. Senior citizens groups, labor
unions, consumer groups, columnists
and editors, legal practitioners and
academics have all weighed in on this
debate. The headline of a column by
Ben Stein in USA Today on April 28,
summarizes this opposition: ‘“‘Inves-
tors, beware: Last door to fight fraud
could close.”

“Investors, beware: Last door to
fight fraud could close.”” He wrote of
this bill, the legislation before us:

State remedies would simply vanish, and
anyone who wanted to sue would have to go
into Federal court where impossible stand-
ards exist.

He warns:

This is serious business for the whole in-
vesting public.

Mr. President, | ask unanimous con-
sent that this entire column be printed
in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From USA Today, Apr. 28, 1998]
INVESTORS, BEWARE: LAST DOOR TO FIGHT
FRAUD CouLD CLOSE
(By Ben Stein)

If you come home from vacation and find
that your house has been broken into, you
know who to call. You call the police and
then your insurance agent to make up the
loss.
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If someone misuses your credit card, you
also know what to do. You call MasterCard
or Visa or whoever it is, and the company
takes the fraudulent charge off your card.

But what if you open the newspaper one
day to find you have been defrauded about
the stocks and bonds you own? Who do you
call for help if management of a company in
which you hold stock has lied to the world
about a product or its prospects, induced you
to buy stock, and then fled with your
money?

You can file a report with the Securities
and Exchange Commission, but we all know
how slowly even the best bureaucracies
work. You can go to your state securities
commission. They might be great people, but
they also work slowly—in general taking
years or decades—and they often are geared
more to punishing the wrongdoer than to
getting a recovery for the victims.

Also, both the feds and state bureaucracies
will be totally overwhelmed and understaffed
as a matter of course. You could sue the
fraudmeisters yourself, but that kind of suit
costs a fortune, literally millions of dollars,
and that exceeds most people’s losses, not to
mention their life savings.

So, who will possibly stand up for you and
sue to get your money back? The private
class-action securities bar.

These people are not Matt Dillon or Wyatt
Earp, but their livelihood is wholly depend-
ent upon getting results for defrauded inves-
tors. They aggregate claims by all of the
cheated investors in a corporation and sue to
get redress. They almost never make any
money unless they get a chunk for the de-
frauded little guy. They are not angels, and
they are not saints. They do it for the
money. But they get money when you do, so
they have to be persistent, aggressive and
ruthless against the cheaters.

The people who have done the fraud hate
class-action lawyers. So, even more, do ac-
countants and insurance companies. Ac-
countants have often been involved in the
fraud or at least ignored it or missed it.
They’re still around when the business man-
agement has gone, so they—the account-
ants—often get sued successfully. Likewise,
the companies that insure accountants for
malpractice totally hate the class-action bar
for the same reason.

In the 1980’s, there was a national upheaval
in fraud—junk bonds, S&Ls high-tech fraud.
There were some large federal class-action
suits under decades-old consumer protection
laws from New Deal days. Naturally, these
upset the accountants, the insurers and the
high-tech firms. There were some large re-
coveries.

No surprise, then, that the accountants,
high-tech firms and insurance companies did
what any smart and government-wise group
of rich, unhappy people would do. They lob-
bied Congress, giving immense contributions
to representatives and senators. And they
got the federal law changed drastically so
that it became extremely hard to sue for se-
curities fraud as a class. There was a bar on
suits against accountants except in very rare
cases, stringent limits on discovering evi-
dence of fraud, and an almost totally impos-
sible level of pleading about how much de-
fendants had to have known.

When those who wanted to protect the
small investor—and there were such prin-
cipled men and women in Congress—com-
plained, the friends of the accountants and
fraud makers said, ‘“Hey, maybe the federal
law is a bit harsh, but no problem. You can
still sue in state court. You still have state
remedies.”” President Clinton vetoed the bill,
but it was passed, over his veto, by a Repub-
lican Congress that | generally love but that
sold out totally here. That was in 1995.

There has yet to be a single recovery for
investors in a suit brought under the 1995
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law. Now it’s 1998, and guess what’s happen-
ing: congress is racing toward passage of a
law proposed by Chris Dodd, senator for
Hartford, Conn., insurance capital of the
world. The bill, which Congress is to vote on
before summer, would spring the trap opened
in 1995: It would bar all state class-action se-
curities cases.

The state remedies that were supposed to
remain in place would simply vanish, and
anyone who wanted to sue would have to go
into federal court, where those same impos-
sible standards exist. The excuse of the ac-
countants and high-tech pooh-bahs is that
there has been a huge upsurge in state class-
action cases since the 1995 law went into ef-
fect. The uncontroverted fact, however, is
that the number of state court cases of class-
action suits has fallen—not risen—since 1995
in the nation and has fallen in all but three
states since 1995.

Of course, if you have money in Congress,
you don’t need no stinking facts. And, the
juggernaut of the accountants in Congress is
powerful, indeed. They have even managed to
get the chairman of the Securities and Ex-
change Commission, Arthur Levitt, to
change his mind. Levitt in recent weeks was
saying that state remedies should stay in
place until he saw how the 1995 law worked
out. He now endorses closing the state court-
house door to small class-action litigants if
some changes in the standard of reckless
misconduct required for liability are altered
slightly.

This is not abstruse stuff for law teachers.
This is serious business for the whole invest-
ing public. The goal of the accountants and
their pals in Hartford is to simply Kill the
class-action bar. They’re gambling that their
contributions, plus a general resentment
against lawyers, will do the trick. But if it
does, next time you’re defrauded, you’ll be
plumb out of luck. You can call, but the
phone will just ring and ring and ring, and
you’ll be all alone at 3 a.m., wondering how
you can possibly have such a bitter loss
without anyone to help.

Mr. SARBANES. A number of groups
representing State and Government of-
ficials, including the National League
of Cities, the National Association of
Counties, the Government Finance Of-
ficers Association, and the U.S. Con-
ference of Mayors, oppose this bill, as
do the National League of Cities Na-
tional Association of Counties, Govern-
ment Finance Officers Association, and
the U.S. Conference of Mayors. | ask
unanimous consent that a May 11, 1998,
letter from these and other groups be
printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

GOVERNMENT FINANCE OFFICERS AS-
SOCIATION  (GFOA), MUuNICIPAL
TREASURERS’ ASSOCIATION (MTA),
NATIONAL ASSOCIATION OF COUN-

TIES (NACO), NATIONAL ASSOCIA-
TION OF COUNTY TREASURERS AND
FINANCE OFFICERS (NACTFO), NA-
TIONAL ASSOCIATION OF STATE RE-
TIREMENT ADMINISTRATORS
(NASRA), NATIONAL CONFERENCE
ON PUBLIC EMPLOYEE RETIREMENT
SYSTEMS (NCPERS), NATIONAL
LEAGUE OF CITiIEs (NLC), U.S.
CONFERENCE OF MAYORS (USCM),
May 11, 1998.

Hon. PAUL S. SARBANES,

U.S. Senate, Hart Senate Office Building,

Re: S. 1260, Securities Litigation Uniform
Standards Act of 1998.

DEAR SENATOR SARBANES: The state and
local government organizations listed above
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write in opposition to S. 1260, the Securities
Litigation Uniform Standards Act of 1998, as
reported by the Senate Committee on Bank-
ing, Housing and Urban Affairs, which we un-
derstand will be considered by the full Sen-
ate this week. We urge you to support
amendments to the bill which would (1) nar-
row the definition of class action to follow
the Federal Rules of Civil Procedure; (2)
allow plaintiffs to carry state statute of lim-
itations laws with them in cases filed in
state court which are removed to federal
court; and (3) provide an exemption for class-
es comprised of state and local governments.
We also ask that you oppose this legislation
if the final version too closely resembles the
current version of S. 1260. Our most signifi-
cant concerns are the following:

The consequences for public pension funds
and state and local governments which are
unable to recover losses in state courts will
be significant. If defrauded state or local
pension funds are barred from recovering
from corporate wrongdoers in state court
(having already had many remedies fore-
closed in federal court), the state or local
government and its taxpayers may be re-
quired to make up losses in the fund. Not
only would this jeopardize general revenue,
leading to a likely loss of jobs and services
to the public, but it could also severely dam-
age a jurisdiction’s credit rating. This could
result in a higher cost of borrowing in the
debt market to fund capital and operating
expenses.

S. 1260 fails to reinstate liability for sec-
ondary wrongdoers who aid and abet securi-
ties fraud. Despite two opportunities to do so
since the Supreme Court struck down for pri-
vate actions aiding and abetting liability for
wrongdoers who assist in perpetrating secu-
rities fraud, the current version of S. 1260
does not reinstate such liability. An amend-
ment offered in the Banking Committee
which would have allowed defrauded inves-
tors to carry with their federal claim the
state law regarding aiding and abetting was
defeated.

S. 1260 fails to reinstate more a reasonable
statute of limitations for defrauded investors
to file a claim. As in the case of aiding and
abetting, Congress has now had two opportu-
nities to reinstate a longer, more reasonable
statute of limitations for defrauded investors
to bring suit. Many frauds are not discovered
within this shortened time period, but the
Banking Committee again missed an oppor-
tunity to make wronged investors whole by
defeating an amendment that would have al-
lowed defrauded investors to carry with
them in federal suits the state statute of
limitations.

The definition of “‘class action’ contained
in S. 1260 is overly broad. The definition of
class action in S. 1260 would allow single
suits filed in the same or different state
courts to be rolled into a larger class action
that was never contemplated or desired by
individual plaintiffs and have it removed to
federal court. Claims by the bill’s proponents
that individual plaintiffs would still be able
to bring suit in federal court are belied by
this provision.

There have been few state securities class
actions filed since the Private Securities
Litigation Act (PSLRA) passed. Despite the
claims of the bill’s proponents, tracking by
the Price Waterhouse accounting firm shows
that only 44 securities class actions were
filed in state court for all of 1997, compared
with 67 in 1994 and 52 in 1995. Most of these
cases were filed in California, indicating
that, if there is a problem in that state, it is
one which should be dealt with at the state
level. Citizens of the other 49 states should
not be penalized as a result of a unique situa-
tion in a single state.

The PSLRA was opposed by state and local
governments because the legislation did not
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strike an appropriate balance, and this legis-
lation extends that mistake to state courts.
As both issuers of debt and investors of pub-
lic funds, state and local governments seek
to not only reduce frivolous lawsuits but to
protect state and local government investors
who are defrauded in securities transactions.
The full impact of that statute on investor
rights and remedies remains unsettled be-
cause even now many parts of the PSLRA
have not been fully litigated; however, this
untested law would now be extended to state
courts.

The above organizations believe that
states must be able to protect state and local
government funds and their taxpayers and
that S. 1260 inhibits these protections. We
urge you to oppose preemption efforts which
interfere with the ability of states to protect
their public investors and to maintain inves-
tor protections for both public investors and
their citizens.

Mr. SARBANES. Why are these pub-
lic officials concerned about this bill?
Why are these associations that rep-
resent public officials all across our
Nation concerned about this bill? Be-
cause these public officials invest tax-
payers’ funds and public employees’
pension funds in securities. And they
fear they will be left without remedies
if they are defrauded.

Testifying before the Senate Banking
Committee, Mayor Harry Smith of
Greenwood, MS, warned:

The most potent protection investors have
is the private right of action. To remove that
protection could have grave consequences.
We oppose taking such a risk. We oppose pre-
emption of traditional State and local rights
created to protect our citizens and tax-
payers. This bill is inconsistent with Con-
gress’ renewed commitment to the preserva-
tion of federalism, and reduces protections
for our retirees, employees, and taxpayers.

Over two dozen law professors, in-
cluding such nationally recognized se-
curities law experts as John Coffee, Jr.,
Joel Seligman and Marc Steinberg, ex-
pressed their opposition in a letter ear-
lier this year. | ask unanimous consent
that letter be printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

JANUARY 23, 1998.

DEAR SENATORS AND MEMBERS OF CON-
GRESS: We are professors of securities regula-
tion and corporate law at law schools
throughout the United States. Our teaching
and scholarship focus on the coexistent fed-
eral and state systems for the regulation of
securities, an extraordinary example of co-
operation between the public and private
sectors that has created for American busi-
nesses the largest capital market in the
world, and for investors one of the safest. As
events elsewhere in the world over the past
few weeks so aptly demonstrate, the stabil-
ity and integrity of our capital markets is
one of our most important national accom-
plishments.

We are very concerned about legislation
now pending in Congress that would preempt
private rights of action for securities fraud
in class actions brought under the statutes
and common law of all fifty states.! This
sweeping federal preemption of state law is
being proposed less than one year after the
National Securities Markets Improvement
Act of 1996 preempted state ‘“‘merit review’
of most securities offerings, and two years
after the federal litigation system itself was
overhauled by the Private Securities Litiga-
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tion Reform Act of 1995 (the “*1995 Act”),
which made it more difficult for investors to
recover for securities fraud in federal court.
Defendants in securities fraud suits now
argue that the 1995 Act contained a ‘‘loop-
hole” because it did not overturn Congress’s
decision in 1933 and 1934 to leave state fraud
remedies intact.?

Arthur Levitt, the Chairman of the Securi-
ties and Exchange Commission, however, has
strongly urged Congress to wait until more
is known about the impact of the 1995 Act on
litigation in federal and state courts before
considering legislation preempting state
rights of action.? We also believe that Con-
gress should wait to ascertain the effects of
the 1995 Act, as well as the direction of state
law, before enacting any legislation that
would undercut the longstanding role that
state law has had in protecting investors
from securities fraud. The complex relation-
ship between federal and state securities
laws needs to be more fully understood be-
fore investors are denied the protection of ei-
ther body of law.

We therefore urge you and your colleagues
at this time not to support S. 1260, HR 1689,
or any other legislation that would deny in-
vestors their right to sue for securities fraud
under state law.

Very truly yours,

lan Ayres, Yale University; Stephen M.
Bainbridge, University of California at
Los Angeles; Douglas M. Branson, Uni-
versity of Pittsburgh; William W.
Bratton, Rutgers University; John C.
Coffee, Jr., Columbia University;
James D. Cox, Duke University;
Charles M. Elson, Stetson University;
Merritt B. Fox, University of Michigan;
Tamar Frankel, Boston University;
Theresa A. Gabaldon, George Washing-
ton University; Nicholas L
Georgakopoulos, University of Con-
necticut; James J. Hanks, Jr., Cornell
Law School; Kimberly D. Krawiec, Uni-
versity of Tulsa; Fred S. McChesney,
Cornell Law School; Lawrence E.
Mitchell, George Washington, Univer-
sity; Donna M. Nagy, University of Cin-
cinnati; Jennifer O’Hare, University of
Missouri, Kansas City; Richard W.
Painter, University of Illinois; William
H. Painter, George Washington Univer-
sity; Margaret V. Sachs, University of
Georgia; Joel Seligman, University of
Arizona; D. Gordon Smith, Lewis and
Clark; Marc 1. Steinberg, Southern
Methodist University; Celia R. Taylor,

University of Denver; Robert B.
Thompson, Washington University;
Manning G. Warren 111, University of

Louisville; Cynthia A. Williams, Uni-
versity of Illinois.
1See S. 1260, 105th Congress, 1st Sess. (1997) (the
Securities Litigation Uniform Standards Act of 1997)
(the ““‘Gramm-Dodd bill’’); and HR 1689, 105th Con-
gress, 1st Sess. (1997) (the “White-Eshoo bill™’).
2See Section 16 of the 1933 Act, 15 U.S.C. §77p
(1996), and Section 28(a) of the 1934 Act, 15 U.S.C.
§78bb(a) (1996).
3Prepared Statement of Arthur Levitt, Chairman,
U.S. Securities and Exchange Commission Before
the Senate Committee on Banking, Housing and
Urban Affairs Subcommittee on Securities Concern-
ing the Impact of the Private Securities Litigation
Reform Act of 1995, July 24, 1997.
Mr. SARBANES. These distinguished
law professors stated:

We . . . believe that Congress should wait
to ascertain the effects of the 1995 Act, as
well as the direction of state law, before en-
acting any legislation that would undercut
the longstanding role that state law has had
in protecting investors from securities fraud.

These distinguished academics op-
pose any legislation that would deny

2Footnoes at end of letter
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investors their right to sue for securi-
ties fraud under State law.

Similarly, the New York State Bar
Association opposes this bill. A report
prepared by the Bar Association Sec-
tion on Commercial and Federal Liti-
gation concluded: ‘““The existing data
does not establish a need for the legis-
lation,” and, ‘‘the proposed solution far
exceeds any appropriate level of rem-
edy for the perceived problem.”

Let me repeat that quote from the
report prepared by the New York State
Bar Association Section on Commer-
cial and Federal Litigation:

The proposed solution far exceeds any ap-
propriate level of remedy for the perceived
problem.

The opposition goes on. As additional
examples, | cite a March 30, 1998, edi-
torial from the National Law Journal
entitled “What’s the Rush?”” This edi-
torial concludes:

The Senate should pause before it neutral-
izes State laws that still stand as a bulwark
protecting investors against flimflam art-
ists.

Mr. President, | ask unanimous con-
sent that this editorial from the Na-
tional Law Journal entitled ‘““What’s
the Rush?”’ and concluding by saying,
“The Senate should pause before it
neutralizes State laws that still stand
as a bulwark protecting investors
against flimflam artists,” be printed in
the RECORD.

There being no objection, the edi-
torial was ordered to be printed in the
RECORD, as follows:

[From the National Law Journal, Mar. 30,

1998]
WHAT’S THE RUSH?

You would expect Congress to think long
and hard before passing laws that foreclose
the right of potential litigants to bring their
complaints in the courts. But Capitol Hill is
moving swiftly on legislation that would
block investor class actions in the state
courts, though principles of federalism are in
themselves reasons for Congress to proceed
with caution.

Bills to amend the Private Securities Liti-
gation Reform Act of 1995, which put strict
limits on federal class actions, have enor-
mous support: The Senate bill, S. 1260, al-
ready has 30 sponsors, and a virtually iden-
tical bill in the House, H.R. 1689, has 193
sponsors. The Senate Banking Committee is
expected to mark up the bill this month, and
Senate Majority Leader Trent Lott, R-Miss.,
has promised to bring the bill to a floor vote
before the Easter recess, which begins April
3.

The Senate should slow down—and take a
careful look at the evidence. Lobbyists for
the high-technology companies that have
been pushing for pre-emption claim that
plaintiffs’ lawyers such as San Diego’s Wil-
liam S. Lerach, of New York’s Milberg Weiss
Bershad Hynes & Lerach L.L.P., are making
an “‘end run” around the federal law by
bringing their lawsuits in state court. But
data collected by Price Waterhouse Inc., a
key supporter of pre-emption, show a steep
drop in the number of suits brought in state
court: In 1996, 71 class actions were filed; in
1997, the number dropped to 39.

But this is more than a numbers story. The
federal courts have just begun to interpret
the 1995 law, which passed after rancorous
debate in the House and Senate, and only
after Congress overrode a presidential veto.
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A ruling in one of the first cases filed under
the new law, a class action that Mr. Lerach
brought against Mountain View, Calif.’s Sili-
con Graphics Inc., threatens to wipe out
“recklessness’ as a sufficient standard of in-
tent in securities fraud cases.

The Securities and Exchange Commission
is supporting Mr. Lerach’s appeal of this rul-
ing to the 9th U.S. Circuit Court of Appeals,
but the court won’t hear arguments until
next year. By then, Congress may have al-
ready blocked state court suits, leaving
plaintiffs in investor suits without a forum
to assert reckless conduct and, ergo, leaving
corporate wrongdoers free to behave irre-
sponsibly.

Other protections available in state court
would also be lost. In 33 states, the statutes
of limitation on filing suit are longer than
the one-year federal limit. Liability for *“‘aid-
ing and abetting”’ a securities fraud—which
was eliminated in federal court actions by a
1994 U.S. Supreme Court ruling—also exists
in most states.

Before the Senate rushes to wipe out state
fraud actions, it should recall the words of
Sen. Pete V. Domenici, R-N.M., who co-spon-
sored the 1995 act. Addressing criticisms that
the new law would allow financiers like Lin-
coln Savings & Loan’s Charles V. Keating to
escape liability, Senator Domenici pointed
out that Mr. Keating had been sued under
many provisions of state law—‘laws un-
touched’ by his proposed reforms.

The Senate should pause before it neutral-
izes state laws that still stand as a bulwark,
protecting investors against flimflam art-
ists.

Mr. SARBANES. Mr. President, |
would like to point out also the opposi-
tion of the American Association of
Retired Persons, the Consumer Federa-
tion of America, the AFL-CIO, the
American Federation of State, County
and Municipal Employees, and the
United Mine Workers. | ask unanimous
consent that letters from these groups
expressing their opposition to this bill
be printed in the RECORD.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

AFL-CIO,
Washington, DC, May 11, 1998.

DEAR SENATOR: Labor unions have an enor-
mous stake in protecting workers’ hard-
earned retirement savings from securities
fraud. Over $300 billion in union members’
pension assets are invested in the stock mar-
ket. Thus, as shareholders and investors,
unions and employees count on the protec-
tion of both state and federal laws and regu-
lations to protect their investments and to
preserve the integrity of the market. For
this reason, the AFL-CIO urges you to op-
pose S. 1260, the Securities Litigation Uni-
form Standards Act.

State laws can and do provide even greater
protection for small investors than is pro-
vided by the federal securities laws. Until
now, it has been up to each state to decide
whether and how to offer enhanced antifraud
protections to its citizens.

This well established, dual system of state
and federal protection is now threatened,
however, S. 1260 preempts investor-friendly
state laws and substitutes the federal Pri-
vate Securities Litigation Reform Act
(PSLRA), which would significantly limit
the liability of fraud defendants.

In particular, the bill would hurt individ-
ual investors, including workers and pen-
sioners, by denying them the ability to pur-
sue effective redress through a class action.
In broadly held publicly traded companies,
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class action litigation is the only economi-
cally feasible way in which shareholders can
bring security fraud claims. Generally, even
the largest institutional shareholders will
not pursue a valid claim individually, be-
cause their possible individual benefit will
not compensate for the costs incurred in
bringing such litigation. In light of the
SEC’s limited resources, private class action
litigation has always been the primary
means for both institutions and individual
shareholders to recoup losses from securities
fraud and has been a powerful deterrent to
managerial impropriety.

Tampering with the state’s antifraud au-
thority would place at risk the retirement
savings of tens of millions of Americans.
Aside from the obvious flaws, the proposed
legislation also disturbs the state/federal
balance by removing an important state role
in the antifraud field without any sound jus-
tification. The AFL-CIO asks you to oppose
this bill.

Sincerely,
PEGGY TAYLOR,
Director,
Department of Legislation.
CONSUMER FEDERATION
OF AMERICA,
Washington, May 7, 1998.

DEAR SENATOR: It is our understanding
that the Senate will vote next week on S.
1260, ‘““The Securities Litigation Uniform
Standards Act of 1997.”” | am writing on be-
half of Consumer Federation of America to
reiterate our strong opposition to this anti-
investor legislation and to urge you to op-
pose it.

Our opposition is based on a simple prin-
ciple: Congress should not extend federal
standards to securities fraud class action
lawsuits being brought in state court until
we know whether those federal standards are
preventing meritorious cases from being
brought or reducing victims’ recoveries. Cau-
tion is particularly warranted in this case
since both the Securities and Exchange Com-
mission and the state securities regulators
opposed the Private Securities Litigation
Reform Act on the grounds that it would tip
the balance too far in favor of fraud defend-
ants.

The jury is still out on the PSLRA, since
its major provisions have yet to be defined in
court and there has yet to be a single recov-
ery for investors under the 1995 law. It would
be nothing short of irresponsible, in our
view, for Congress to preempt state laws
without first knowing the full effects of the
federal law on meritorious lawsuits.

Supporters have made much of the fact
that Securities and Exchange Commission
Arthur Levitt now supports S. 1260, having
announced his change of heart at his con-
firmation hearing in April. It is important to
understand that nothing in the few cosmetic
changes negotiated by Chairman Levitt al-
ters the fundamentally anti-investor nature
of this bill.

Furthermore, even as he made his unfortu-
nate decision to endorse the legislation,
Chairman Levitt did not withdraw earlier
statements that the current federal law tilts
the balance too far in favor of securities
fraud defendants. Nor did he withdraw state-
ments that this legislation is premature
based on the limited data now available.
Most importantly, he did not withdraw his
assessment, expressed in October testimony
before the Senate Banking Committee ‘. . .
that the bill would deprive investors of im-
portant protections, such as aiding and abet-
ting liability and longer statutes of limita-
tion, that are only available under state
law”’ and that ‘‘great care should be taken to
safeguard the benefits of our dual system of
federal and state law, which has served in-
vestors well for over 60 years.”
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During the Banking Committee’s mark-up
of the bill, amendments were offered that
would have allowed defrauded investors to
rely on longer statutes of limitations and
aiding and abetting liability where they were
available in state law and would have pre-
vented state courts from consolidating indi-
vidual lawsuits brought against a common
defendant for the purposes of forcing the
case into federal court. While these amend-
ments alone cannot alter the fundamental
flaws in this legislation, they would amelio-
rate some of the bill’s most onerous effects.
CFA believes these pro-investor changes are
the minimum necessary to provide a modi-
cum of balance to the bill. Should similar
amendments be offered on the Senate floor,
we urge you to support them.

As you consider this legislation, keep in
mind that just under half of all American
households now invest in the stock market
directly or through mutual funds. Their pri-
mary reason for investing is to provide a de-
cent standard of living for themselves in re-
tirement. When the current bull market
comes to its inevitable end, and the frauds
that have been perpetrated under its cover
are exposed, investors who find their retire-
ment savings decimated by fraud should not
be left without any means of recovering
those losses.

Because it threatens to further restrict de-
frauded investors’ access to justice, CFA
urges you to vote against S. 1260.

Respectfully submitted,
BARBARA ROPER,
Director of Investor Protection.

Mr. SARBANES. Mr. President,
much will be made during the debate
on this bill of the support it is asserted
it enjoys from the Securities and Ex-
change Commission. But it seems to
me that citing the support of the SEC
tells only part of the story—only part
of the story.

First, SEC Commissioner Norman
Johnson has written to express his op-
position to the bill. His March 24, 1998,
letter concludes:

I believe that much more conclusive evi-
dence than currently exists should be re-
quired before state courthouse doors are
closed to small investors through the pre-
clusion of state class actions for securities
fraud.

I ask unanimous consent to have
Commissioner Johnson’s letter printed
in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD as follows:

SECURITIES AND
EXCHANGE COMMISSION,
Washington, DC, March 24, 1998.

Hon. ALFONSE M. D’AMATO,

Chairman, Committee on Banking, Housing and
Urban Affairs, U.S. Senate, Senate Hart Of-
fice Building, Washington, DC.

Hon. PHIL GRAMM,

Chairman, Subcommittee on Securities, U.S.
Senate, Senate Russell Office Building,
Washington, DC.

Hon. CHRISTOPHER J. DoDD,

Ranking Member, Subcommittee on Securities,
U.S. Senate, Senate Russell Office Building,
Washington, DC.

DEAR CHAIRMAN D’AMATO, CHAIRMAN
GRAMM, AND SENATOR DoDD: It is with regret
that | find myself unable to join in the views
expressed by my esteemed colleagues in
their letter of today’s date. For that reason
| feel compelled to write separately to ex-
press my own differing views.

Consistent with the opinion the Commis-
sion and its staff have repeatedly taken, | be-
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lieve that there has been inadequate time to
determine the overall effects of the Private
Securities Litigation Reform Act of 1995, and
that the proponents of further litigation re-
form have not demonstrated the need for
preemption of state remedies or causes of ac-
tion at this time.

In the last few years, we have experienced
a sustained bull market virtually unmatched
at any time during this nation’s history. |
therefore question the necessity of the dis-
placement of state law in favor of a single
set of uniform federal standards for securi-
ties class action litigation. The Commission
is the federal agency charged with protecting
the rights of investors. In my opinion, S.
1260, the Securities Litigation Uniform
Standards Act of 1997, does not promote in-
vestors’ rights. | share in the views of 27 of
this country’s most respected securities and
corporate law scholars who have urged you
and your colleagues not to support S. 1260 or
any other legislation that would deny inves-
tors their right to sue for securities fraud
under state law.

In addition, data amassed by the Commis-
sion’s staff, compiled in unbiased external
studies, indicate that the number of state se-
curities class actions has declined during the
last year to pre-Reform Act levels. Indeed, a
report by the National Economic Research
Associates concluded that the number of
state court filings in 1996 was ‘“‘transient.”
Under these circumstances, S. 1260 seems
premature at the least.

This country has a distinguished history of
concurrent federal and state securities regu-
lation that dates back well over 60 years.
Given that history, as well as the strong fed-
eralism concerns that S. 1260 raises, | believe
that much more conclusive evidence than
currently exists should be required before
state courthouse doors are closed to small
investors through the preclusion of state
class actions for securities fraud.

Sincerely,
NORMAN S. JOHNSON,
Commissioner.

Mr. SARBANES. Secondly, the SEC
supports changes to the Federal anti-
fraud standard to make it more protec-
tive of investors. In other words, if the
SEC is going to be cited, as the pro-
ponents of this legislation have done,
in support of their position, surely
then they ought to pay attention to
the SEC position which has been as-
serted seeking changes in the Federal
antifraud standard to make it more
protective. Let me give you a few ex-
amples.

The SEC supports a longer statute of
limitations so that fraud artists do not
escape liability by successfully con-
cealing their frauds. The SEC supports
the restoration of liability for aiders
and abetters of securities fraud so that
those who give substantial assistance
to fraud artists do not escape liability.

The SEC supports codification of li-
ability—codification of liability—for
reckless conduct to ensure that profes-
sionals, such as accountants and under-
writers, carry out their responsibilities
under the Federal securities laws. In
fact, Chairman Levitt reiterated his
support for these provisions as recently
as 6 weeks ago when he appeared before
the Banking Committee for his renomi-
nation hearing. Nonetheless, these pro-
visions are nowhere to be found in this
bill.

The supporters of this legislation
argue the desirability of a uniform
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antifraud standard for securities traded
on national securities exchanges, but
they fail to address directly the ques-
tion which we need to ask, whether the
current Federal antifraud standard, as
reflected by the 1995 act, deserves to be
the uniform standard. Is the current
antifraud standard, which they are now
going to use to bring cases up from the
State courts and deny investors the
remedies under the State systems, is
that standard adequate to protect in-
vestors?

| voted against the 1995 act because |
was concerned that it did not establish
an appropriate standard. | was worried
that it did not strike the proper bal-
ance between deterring frivolous secu-
rities suits and protecting investors
who are victimized by securities fraud.
None of us is in favor of frivolous secu-
rities suits, these so-called strike suits.
But at the same time, |, for one, at
least, do not want to go so far in trying
to deal with that problem that | cease
to protect investors who are victimized
by securities fraud. There is a line in
between, actually, 1 have asserted
many times, | think, on which a con-
sensus can be reached, but the legisla-
tion that keeps coming forward
always overreaches—it overreaches—
and therefore, | think, jeopardizes the
protections that are available to inves-
tors who are innocent victims of secu-
rities frauds.

A number of securities law experts
warn that the safe harbor for forward-
looking statements enacted by that act
could protect fraud. In addition, the
proportionate liability provisions leave
innocent victims suffering a loss while
shielding those who participate in se-
curities fraud. Of course, the 1995 act
omitted the statute of limitations in
aiding and abetting provisions rec-
ommended by the SEC, still rec-
ommended by the SEC, and, of course,
not included in this legislation.

Since the reform act was enacted, an-
other concern has developed. Some dis-
trict courts have relied on the legisla-
tive history of that act in concluding
that the act’s pleading standards elimi-
nated liability for reckless conduct.
Imagine, eliminating liability for reck-
less conduct.

If that view prevails in the circuit
courts, and if the Congress preempts,
as this legislation proposes to do,
causes of action under State laws, in-
vestors will be left with no remedies—
I underscore that, with no remedies—
against those whose reckless conduct
makes a securities fraud possible.

It is for these reasons that the asso-
ciations and various commentators |
have cited are opposing this bill. They
oppose this bill both because of its
overly broad reach—clearly because of
its overly broad reach—and because its
sponsors fail to take this opportunity
to correct the flaws of the earlier legis-
lation. If the sponsors are going to
eliminate recourse in the State courts,
it becomes even more incumbent upon
them to correct the Federal standard
with respect to the shortcomings which
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have been identified in it and continue
to be identified by the Securities and
Exchange Commission.

Mr. BRYAN. Will the Senator yield
for a question?

Mr. SARBANES. | yield to my col-
league.

Mr. BRYAN. The question | have is
with reference to the Senator’s obser-
vation about standard for reckless mis-
conduct.

As | understand, we have actual
knowledge, we can have simple or ordi-
nary negligence, we can have gross
negligence, and then we can have a
standard of reckless conduct which is
an utter disregard of the facts. Is the
Senator saying that the legislation
that we are processing today does not
clarify in the findings of this commit-
tee that we want to reaffirm that reck-
less misconduct ought to be a cause of
action for those who are defrauded by
investors?

Mr. SARBANES. | say to my col-
league, as | understand it, this is what
transpired. The 1995 act was being in-
terpreted at the district court level,
the Federal district court level—the
legislative history of it—that the act’s
pleading standards eliminated liability
for reckless conduct.

Now, the SEC has come to us and
said we should codify a reckless con-
duct right of action into the Federal
standard. The legislation before us does
not have such a codification.

Now, there is language in the report,
but we do not have a codification. So
you have the problem about the legis-
lative history for the 1998 act. And it is
not quite clear to me how it will sup-
plant the legislative history for the
1995 act. A codification would do that
but that is not in this bill.

Mr. BRYAN. We are talking about, if
I understand, conduct that is more
egregious even than gross negligence.
We are talking about an utter dis-
regard of the facts and the con-
sequences that flow from that?

Mr. SARBANES. That is right. If you
want to talk about where you put the
balance, how in the world would you
drive the balance so far over that an
investor who was the victim of reckless
conduct would not have a remedy? It
just defies any equitable striking of the
balances with respect to, quote, “‘frivo-
lous” lawsuits on the one hand, and in-
vestor protection on the other.

Mr. BRYAN. So if | understand the
Senator’s position, if S. 1260 is passed,
we preempt State class actions so that
small investors would not have the ad-
vantage of a longer statute of limita-
tions that a number of States—I be-
lieve 33 out of the 50—provide to inves-
tors suing at the State level class ac-
tions.

We would deprive the small investor
of his or her opportunity to go against
the accomplices, the lawyers, the ac-
countants, and others who conspired
with the primary perpetrator of fraud.
That protection is taken away. And we
also eliminate the ability to move and
to obtain a joint and several liability
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judgment against those offenders. They
are all things which | understand cur-
rently exist to the benefit of small in-
vestors as class actions at the State
level in most States, if | am not mis-
taken.

Mr. SARBANES. The Senator is cor-
rect. Currently, what happened is we
set a Federal standard in the 1995 act
in the Federal courts. That still left to
an investor the option of going into a
State court to seek remedy.

Now the proponents of this bill said,
“Well, everyone who is going into Fed-
eral court bringing the so-called frivo-
lous suits are now going to migrate
into the State courts.” The numbers
show that has not happened. You have
a little increase in 1996. The numbers
came back down in 1997. The projected
numbers are down. So you do not have
that flood of litigation into the State
courts, and yet investors had available
to them State court remedies.

Well, now what they are going to do
is they are going to preempt the ability
to bring the action in the State courts.
Well, then, the proponents will say,
“Well, we are just preempting it for
these class actions. If you are an indi-
vidual investor and you want to hire
your lawyer, you will still be able to go
into State court.” But they define a
class action in this bill in such a way,
so broadly that it will sweep up indi-
vidual investors who are really not
part of a class-action suit.

Those individual investors will then
discover—I mean, what is going to hap-
pen here, my prediction on this is that
what is going to come before the Con-
gress down the road, if this legislation
passes, is small investors showing up in
the Congress and saying, ‘““This hap-
pened to me. And now | discover, be-
cause of the legislation which you all
enacted, | can’t get any remedy. And
this isn’t right.” And Members are
going to be looking at that, and they
are going to say it is not right.

That is why we are urging Members
to pause and take a careful look at this
before they put it into law. You can
have a situation in which an individual
investor goes in under State law within
the statute of limitations. Often you do
not discover these things. They are
concealed. That is what fraud is all
about. So he is within the statute of
limitations. Other investors do the
same thing.

So let us say it is New York or Cali-
fornia or Illinois, and a whole wide
group of people have been defrauded by
some fraud artist. Well, if 50 of them
come in and bring some kind of suit
against this artist, they can be swept
up into a class action, removed into
the Federal court. They will go over to
the Federal court, and then they say to
them, “Well, our statute of limitations
is shorter than your State statute of
limitations under which you filed this
action,” which was timely filed in the
State court.

They acted on their rights within the
time limitation of the State court.
They had no idea they were going to
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get swept up the way this bill permits.
And so all of a sudden they are over in
Federal court, and they say to them
“It’s too bad. The statute of limita-
tions has run. And you don’t have an
action. You don’t have a cause of ac-
tion.”” You are shut out of the court-
house.

Now, where is the fairness in that? |
defy anyone to show me the fairness in
that process.

Mr. BRYAN. Is the Senator also sug-
gesting that a remedy available at the
State court level against an accom-
plice, whether it be a lawyer or an ac-
countant, that would be available to
the investor under State law, if re-
moved under the process of the Federal
court, which the Senator has just de-
scribed, would preclude that small in-
vestor from a recovery against an ac-
complice who had participated in the
fraud that resulted in the investor’s
loss?

Mr. SARBANES. The Senator is ex-
actly on point. That is exactly what
would happen, which would be exactly
what would be permitted to take place
under this legislation.

When the 1995 bill was passed, people
said, “Well, we are defining this Fed-
eral standard. People can still go into
the State court, the individual inves-
tor, and get a remedy.”’

Now they come along and they say,
“Well, we’re going to preempt the
State courts in quote, ‘class actions,’”’
but then they define class actions so
broadly that it will sweep up individual
investors. It can sweep up people who
are not bringing what we traditionally
recognize and know as a class action.

So it is once again an example of
overreaching, as this mayor indicated
from Greenwood, MS, that removing
these protections would have grave
consequences. This thing goes beyond
anything that is required to deal
with—the New York State Bar Associa-
tion quote, | think, is the best on this
very point when they said, “The pro-
posed solution far exceeds any appro-
priate level of remedy for the perceived
problem.””

I am saying to the opponents, look,
let us examine what you assert as the
problem. And we will hear examples of
a problem that will be cited. Most of
those examples, | am sure | would
think something needs to be done
about them. But the solution, the pro-
posed solution here will far exceed the
examples. What is going to happen is
eventually—and that is why | think
these people are opposing this legisla-
tion | have cited.

I think Senators need to be cautious.
This, in effect, is an investor’s beware
legislation—investors beware. | think
in the future we are going to be peti-
tioned or importuned in the Congress
to correct this overreaching because
innocent people will have been denied
their remedy against fraud artists who
have cheated them out of their life sav-
ings.

Let me just note that we are at a
time of record high in our Nation’s
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stock market. The current bull market
is the longest in history. Stocks are
trading at a price-earnings ratio that
exceed even those reported in the 1920s.
The level of participation in the stock
market by America’s families is also at
a record level, both directly through
ownership of stocks and indirectly
through pension funds and mutual
funds. History suggests that at some
point the bull market will end, and his-
tory also suggests that when that oc-
curs is when securities fraud will be ex-
posed. You don’t get that much expo-
sure in a rising market.

Should this bill be enacted, at that
time many investors will find their
State court remedies eliminated. In
too many cases investors will be left
without any effective remedies at all.
Such a result can only harm innocent
investors, undermine public confidence
in the securities market, and ulti-
mately raise the cost of capital for de-
serving American businesses.

I urge my colleagues to think long
and hard about this legislation, to be
very careful about it. It far exceeds
what needs to be done in terms of ad-
dressing any perceived problem. | think
we need to be extremely sensitive to it.

| expect a number of amendments to
be offered to this bill as we proceed
with its consideration. | look forward
to discussing those at the appropriate
time as we seek to correct what | think
are some of the more obvious and egre-
gious flaws in this legislation.

| yield the floor.

The PRESIDING OFFICER (Ms. CoL-
LINS). The Senator from Connecticut is
recognized.

Mr. DODD. Madam President, let me
begin by thanking my chairman of the
committee, Senator D’AMATO, and Sen-
ator GRAMM with whom | authored this
particular proposal.

Senator DOMENICI has been very in-
volved in this issue, going back a num-
ber of years when the issue first arose,
trying to deal with this sinister prac-
tice going on of strike lawsuits and
predator law firms. | will share briefly
some news out this morning as to how
the law firms that we are trying to
deal with operate, where the issue of
fraudulent behavior is hardly their mo-
tivation; it has to do with simple stock
fluctuation. Some Internet activity
today will highlight that in categorical
terms, as early as about 4 or 5 hours
ago. This is a pervasive problem that
needs to be addressed.

We passed this bill out of our com-
mittee 14-4 on a strong bipartisan vote.
The bill is endorsed by the Securities
and Exchange Commission, supported
by this administration, the Clinton ad-
ministration. We will be happy to en-
tertain the amendments as they are of-
fered that come up that were raised in
committee. We had hearings on this
matter—not a lengthy markup, but an
extensive markup—with an oppor-
tunity to vote a lot of the issues.

I will pick up on some of the conclud-
ing comments and remarks of my two
colleagues from Maryland and Nevada
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with regard to the recklessness stand-
ard. We received a letter of endorse-
ment and support from the Securities
and Exchange Commission, signed by
Chairman Arthur Levitt, Isaac Hunt,
and Laura Unger, March 24. This letter,
| believe, has been introduced in the
RECORD by Chairman D’AMATO, but I
am, at this juncture, going to highlight
two paragraphs of this letter because
they go right to the heart of what was
raised a few moments ago when it
comes to the recklessness standard. |
will address this more directly in my
remarks. Let me quote two paragraphs
in this letter.

As you know, when the Commission testi-
fied before the Securities Subcommittee of
the Senate Banking Committee in October
1997, we identified several concerns about S.
1260. In particular, we stated that a uniform
standard for securities fraud class actions
that did not permit investors to cover losses
attributable to reckless misconduct would
jeopardize the integrity of the securities
markets. In light of this profound concern,
we are gratified by the language in your let-
ter of today agreeing to restate in S. 1260’s
legislative history, and in the expected de-
bate on the Senate floor, that the Private
Securities Litigation Reform Act of 1995 did
not, and was not intended to, alter the well-
recognized and critically important scienter
standard.

Jumping down another paragraph,

The ongoing dialog between our staffs has
been constructive. The result of this dialog,
we believe, is an improved bill with legisla-
tive history that makes clear, by reference
to the legislative debate in 1995, that Con-
gress did not alter in any way the reckless-
ness standard when it enacted the Reform
Act.

Then it goes on to complete the para-
graph.

I don’t know if anything can be more
clear in this letter. Certainly the in-
tent, stated in committee, stated on
the floor previously, stated in this let-
ter, and we stated again here on the
floor today as to what the intentions
were of those of us who crafted this
legislation when it comes to ‘“‘reckless-
ness.”’

Now | agree. I mentioned earlier,
some courts, a few district courts, have
read otherwise. That happens. But we
will try to make it clear that was aber-
rational behavior, erroneous behavior,
in my view, rather than what we in-
tended.

| see my colleague from New York is
rising.

Mr. D’AMATO. If the Senator will
yield for a question, is it not true, if we
were to set aside this legislation and
not go forward, there might be a ques-
tion and that, indeed, what both the
White House and the SEC are saying,
as a result of our coming forward, we
may be eliminating that question, that
ambiguity, by moving forward in the
way that we proposed in this legisla-
tion?

Mr. DODD. | think the chairman of
committee raises an excellent point,
that in fact our legislative history in-
cluded with S. 1260, the debate we have
had, makes it quite clear what the in-
tent of the committee was in 1995, what
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the intent of the committee in this leg-
islation is today.

In the absence of that, | think you
might have courts ruling otherwise,
even though we may have not drawn
that conclusion in the earlier legisla-
tion.

Mr. SARBANES. Will the Senator
yield?
Mr. DODD. | will make my com-

ments, and then | will be glad to yield
for a debate, but I want to finish my
opening statement.

Mr. SARBANES. Would the Senator
have any objection to codifying this
standard?

Mr. DODD. | will do that in my re-
marks.

There is a very difficult problem
codifying the standard on recklessness.
Congress has wrestled with this over
the years. We were not the first com-
mittee to try. We thought leaving the
standard as it has been in the courts,
making sure we are not trying to make
any change to that standard here, any
way other than what has been an ac-
cepted standard, was a better way to
proceed, based on the advice we re-
ceived.

We certainly did not change that
standard, as has been the suggestion,
either with this act or the act of 1995
despite the fact that some courts may
have read it otherwise. | can’t preclude
a court from misinterpreting the deci-
sions of a Congress.

But the recklessness standard has
been a good standard over the years
and ought not to be tampered with, in
my opinion.

Mr. BRYAN. Will the Senator yield?
I don’t want to interrupt his presen-
tation. | am always happy to wait, but
we are talking of the reckless standard.

If I might inquire of the Senator, the
SEC, as | understand it, has sent over
a definition of ‘“‘reckless.” If that could
be included in the findings of fact as
opposed to the report language, | think
it would strengthen what we all seek to
do, and that is to retain the reckless
standard, which I know is the objective
of the Senator from Connecticut.

As the Senator knows far better than
I, report language is fairly thin gruel
compared to the findings of fact which
are included or other issues which the
sponsors of the legislation—I wonder if
the Senator would consider including
that definition.

Mr. DODD. The problem has been, as
you start trying to codify, we—I will
take a look at what the Senator has. |
haven’t seen it.

The suggestion has been made—what
I was trying to respond to, prior to ris-
ing here, was that the suggestion was
made that somehow this piece of legis-
lation and ’95 Act had undone the
standard of recklessness that had been
used.

We made it quite clear—at least |
thought we did—in 1995 that we were
not altering the standard. Certainly
the SEC believes that was what we in-
tend. This legislative history and this
debate on today’s bill makes it clear it
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was not the intent. What | objected to
was the suggestion that somehow we
had changed the scienter standard. We
had not done that. And the letter from
the three members of the Securities
and Exchange Commission, | think, re-
inforces the point—not whether or not
you add something in the statement of
facts or whether or not you have it in
the legislative history where | believe
it is most appropriate—about address-
ing the underlying concern and issue.
And that is whether or not this legisla-
tion in any way, or the 1995 Reform Act
in any way, tried to fool around with
the standard of recklessness. We didn’t
then, and we aren’t now.

So what | am saying here today,
what the chairman of the committee
has said, and others, this is raising a
red herring. It doesn’t exist. It is dif-
ficult enough to debate where there is
a legitimate disagreement, and there
will be amendments offered where
clearly there are provisions in the bill
which my colleagues, including my dis-
tinguished friend from Nevada, dis-
agree with. It is a fundamental dif-
ference here. Recklessness, as a matter
of this legislation, is not a problem. It
is trying to raise an issue that really
does not exist. That is the reason | felt
I should address that issue prior to
making my general comments and
statements about what | think is a val-
uable piece of legislation.

Now, Madam President, let me, if |
may, proceed here. It has been said, in
the sense that we get the pendulum
swings and the proposals are offered, in
a sense, this is a very narrow bill. It is
not designed to be all-encompassing
and all-sweeping, yet it is being re-
ceived by certain quarters as if it were
a wide, sweeping piece of legislation. It
is dealing with an underlying problem
that still exists. The facts bear out the
necessity of us trying to move with na-
tionally traded securities on the na-
tional exchanges to see to it that we
can set some standards here so we
don’t continue to end up with a pro-
liferation of lawsuits chasing forums
all over this country to satisfy a trial
bar at the expense of jobs, investors in
these companies out there. That Iis
what has been happening. That is what
we try to address with this bill.

At the beginning of the debate today
on S. 1260, the securities litigation re-
form standards, marks, in a sense, an
anniversary, Madam President. It was
almost 3 years ago that we took the
floor of this body, many of my col-
leagues, in support of the Private Secu-
rities Litigation Reform Act of 1995.
That bill, overwhelmingly enacted into
law by Congress, was designed to curb
abuses in the field of private securities
class action lawsuits.

Let me pause, if | can, to note just
how important the private litigation
system has been in maintaining integ-
rity of our capital markets. It is highly
questionable whether our markets
would be as deep, as liquid, as strong,
or as transparent were it not for our
system of maintaining private rights of
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action against those who commit
fraud. America’s markets are the envy
of the world because of the tremendous
confidence that American and foreign
investors have in the regulatory sys-
tem that supports those markets.

But it is precisely because of the
vital importance of the private litiga-
tion system that the depths to which it
had sunk by 1995 had become so damag-
ing. The system was no longer an ave-
nue for aggrieved investors to seek jus-
tice and restitution, but it had become,
instead, a pathway for a few enterpris-
ing attorneys to manipulate its proce-
dures for their own considerable profit,
to the detriment of legitimate compa-
nies and investors all across our Na-
tion.

If we needed a reminder about how
abusive that system had become, we re-
ceived yet another example of it last
week, with the conclusion of one of the
last lawsuits filed under that old sys-
tem. This litigation against a Massa-
chusetts biotech company called
Biogen, lasted more than 3 years, cost
that company, in direct litigation ex-
penses alone, more than $3 million.

But even more than the direct costs,
the lawsuit enacted an untold loss on
the company because of the time and
resources devoted by its top manage-
ment and their scientists to defending
themselves.

The conclusion to this litigation on
May 6 came in swift contrast to the
lengthy and expensive lawsuit itself, as
reported by Reuters:

A Federal jury has ruled as baseless a
class-action shareholder Ilawsuit accusing
Biogen, Inc. and its chairman of misleading
investors . . . The 10-member jury took less
than three hours to reach their verdict. . . .

So this week’s debate marks not only
the opening of Congress’ effort to es-
tablish strong national standards of li-
ability for nationally-traded securities,
but also allows us to mark the close of
an era in securities litigation that per-
versely offered more comfort to those
filing abusive and frivolous lawsuits
than it offered to redress to those who
had been legitimately defrauded.

But the very success of the 1995 re-
form act in shutting down avenues of
abuse on the Federal level has created
a new home for such Kkinds of litigation
in State courts.

Throughout 1996, the first year of the
reform act, reports were coming to
Congress that there was a dramatic in-
crease in the number of cases filed in
State courts. Prior to enactment of the
95 reform act, it was extremely un-
usual, extremely unusual, for a securi-
ties fraud class action case to be
brought in a State court anywhere in
this country.

But by the end of 1996, it had become
clear from both the number of cases
filed in State court, and the nature of
those claims, that a significant shift
was underfoot, as some attorneys
sought to evade the provisions of the
reform act that made it more difficult
to coerce a settlement, which was what
was going on.
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John Olson, the noted securities law
expert, testified in February before the
subcommittee on securities that:

In the years 1992 through 1994, only six
issuers of publicly traded securities were
sued for fraud in State court class actions. In
contrast, at least 77 publicly traded issuers
were sued in State court class actions be-
tween January 1, 1996, and June 30, 1997. In-
deed, the increase in State court filings may
even be greater than indicated by these dra-
matic statistics. Obtaining an accurate
count of State court class actions is extraor-
dinarily difficult, because there is no central
repository of such data and plaintiffs are
under no obligation to provide notice of the
filing of such suits.

In April, 1997, the Securities and Ex-
change Commission staff reported to
the Congress, and the President found
that:

Many of the State cases are filed parallel
to a Federal court case in an apparent at-
tempt to avoid some of the procedures im-
posed by the reform act, particularly the
stay of discovery pending a motion to dis-
miss. This may be the most significant de-
velopment in securities litigation post-re-
form act.

Even though the number of State
class actions filed in 1997 was down
from the high of 1996, it was still 50
percent higher than the average num-
ber filed in the 5 years prior to the re-
form act, and it represented a signifi-
cant jump in the number of parallel
cases filed.

So there was a significant increase.
It did drop in 1997. But if you are going
to use the bar of when the reform act
was passed, it was still substantially
higher. It was a rare occasion indeed
when people ran to State courts. We
didn’t think we would need this bill.
We honestly thought that dealing with
this problem at the Federal level would
work. That is where the cases were
brought. Why are we here today? We
are here because these enterprising at-
torneys, as the chairman of the com-
mittee pointed out—many without cli-
ents, by the way—discovered that if
they ran into a State court here, they
could avoid the legislation that we
adopted and passed so overwhelmingly
here in 1995. But there are other rea-
sons as well. It isn’t just an increase in
the caseload. That would not, in my
view, necessarily warrant moving
today. There are other issues.

This change in the number and na-
ture of the cases filed has had two
measurable, negative impacts that |
think our colleagues ought to take
very good note of.

First, for those companies hit with
potentially frivolous or abusive State
court class actions, all of the cost and
expense that the ’95 reform act sought
to prevent are once again incurred. So,
in effect, we did nothing. Today, all of
that cost and discovery, and so forth,
before a motion to dismiss could be
filed—today you have to go do it all
over again. It is as if the ‘95 act were
never passed. That is what happened
here.

Some might question whether a
State class action can carry with it the
same type of incentives to settle even
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frivolous lawsuits that existed on the
Federal level prior to 1995.

Allow me to provide one example of
how this is so. Adobe Systems, Inc.
wrote to the Banking Committee on
April 23, 1998, this year, about its expe-
rience with State class action lawsuits.

One of the key components of the
1995 reform act was to allow judges to
rule on a motion to dismiss prior to the
commencement of the discovery proc-
ess. This is not precedent-setting pro-
cedure. That is normally, in many
cases, how you deal with it, a motion
to dismiss coming up early. Under the
old system, Adobe had won a motion
for summary dismissal, but only after
months of discovery by the plaintiffs
that cost the company more than $2
million in legal expenses and untold
time and energy by officials to produce
the tens of thousands of documents and
numerous depositions.

With the 1995 act in place, those
kinds of expenses are far less likely to
occur at the Federal level.

But in an ongoing securities class ac-
tion suit filed in California state court
since 1995, Adobe has had to spend
more than $1 million in legal expenses
and has had to produce more than
44,000 pages of documents, all before
the state judge is even able to enter-
tain a motion for summary dismissal.

In fact, in an April 23rd, letter to
Chairman D’AMATO, Colleen Pouliot,
Adobe’s General Counsel, noted that:

There are a number of California judicial
decisions which permit a plaintiff to obtain
discovery for the very purpose of amending a
complaint to cure its legal insufficiencies.

This one example makes clear that
while Adobe, which has the resources
for a costly and lengthy legal battle,
might fight a meritless suit, these
costs provide a powerful incentive for
most companies without that kind of
wherewithal to settle these suits rath-
er than incur such expenses.

The second clear impact of the mi-
gration of class action suits to state
court is that it has caused companies
to continue to avoid using the safe har-
bor for forward looking statements
that was a critical component of the ‘95
reform act.

In this increasingly competitive mar-
ket, investors are demanding more and
more information from company offi-
cials about where it thinks that the
company is going, and what is likely to
happen.

In fact, today we have more investors
in our markets than ever before. Peo-
ple want more information. The safe
harbor provisions which we crafted
were designed to encourage companies
to step forward and to tell us where
they were going. Clearly, there can be
some who decide it would be deceitful.
In no way do we try to protect anybody
who is lying or cheating in the process.
We are trying to encourage companies
to tell us more about where they are
going so those investors can make good
decisions. But what has happened as a
result of this rush to State courts is
that the very companies that said they
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need the safe harbor provisions are not
writing the safe harbor provisions be-
cause they know they don’t have the
same protection in State court, which
is where these cases are running.

So after all the encouragement of the
1995 act to have the safe harbor, com-
panies haven’t been putting it in. So
investors out there trying to make de-
cisions of where to put their hard-
earned dollars don’t have the benefit of
that safe harbor language, which may
give them a better idea in which com-
panies to make those investments.

The California Public Employees
Pension System, one of the biggest in-
stitutional investors in the Nation
stated that ‘‘forward-looking state-
ments provide extremely valuable and
relevant information to investors.”’

SEC Chairman Arthur Levitt also
noted the importance of such informa-
tion in the marketplace in 1995:

Our capital markets are built on the foun-
dation of full and fair disclosure. . .. The
more investors know and understand man-
agement’s future plans and views, the sound-
er the valuation is of the company’s securi-
ties and the more efficient the capital allo-
cation process.

In recent years, the Securities and
Exchange Commission, in recognition
of this fact, sought to find ways to en-
courage companies to put such for-
ward-looking statements into the mar-
ketplace. Congress too sought to en-
courage this and this effort ultimately
culminated in the creation of a statu-
tory safe harbor, so that companies
need not fear a lawsuit if they did not
meet their good-faith projections about
future performance.

Unfortunately, the simple fact is
that the fear of State court litigation
is preventing companies from effec-
tively using the safe harbor.

Again, the SEC’s April 1997 study
found that ‘‘companies have been re-
luctant to provide significantly more
forward looking disclosure than they
had prior to enactment of the safe har-
bor.” (p. 24); the report went on to cite
the fear of State court litigation as one
of the principal reasons for this failure.

Stanford Law School lecturer Mi-
chael Perino stated the case very well
in a forthcoming law review article:

If one or more states do not have similar
safe harbors, then issuers face potential
state court lawsuits and liability for actions
that do not violate federal standards. . . . for
disclosures that are . . . released to market
participants nationwide, the state with the
most plaintiff-favorable rules for forward
looking disclosures, rather than the Federal
Government, is likely to set the standard to
which corporations will conform.

If the migration of cases to state
court were just a temporary phenome-
non, then perhaps it would be appro-
priate for Congress to tell these compa-
nies and their millions of investors to
simply grin and bear it, that it will all
be over soon.

But the SEC report contains the
warning that this is no temporary
trend: “If state law provides advan-
tages to plaintiffs in a particular case,
it is reasonable to expect that plain-
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tiffs’ counsel will file suit in state
court.” The plain English translation
of that is that any plaintiffs’ lawyer
worth his salt is going to file in state
court if he feels it advantageous for his
case; since most state courts do not
provide the stay of discovery or a safe
harbor, we’re confronted with a likeli-
hood of continued state court class ac-
tions.

While the frustration of the objec-
tives of the 1995 Reform Act provide
compelling reasons for congressional
action, it is equally important to con-
sider whether the proposition of creat-
ing a national standard of liability for
nationally-traded securities makes
sense in it’s own right.

I certainly believe it does.

In 1996, Congress passed the ‘‘Na-
tional Securities Markets Improve-
ment Act” which established a prece-
dent of national treatment for securi-
ties that are nationally-traded.

In that act, Congress clearly and ex-
plicitly recognized that our securities
markets were national in scope and
that requiring that the securities that
trade on those national markets com-
ply with 52 separate jurisdictional re-
quirements both afforded little extra
protection to investors and imposed
unnecessarily steep costs on raising
capital.

Last July, then-Securities Commis-
sioner Steven Wallman submitted tes-
timony to the Securities Subcommit-
tee in which he said:

Disparate, and shifting, state litigation
procedures may expose issuers to the poten-
tial for significant liability that cannot be
easily evaluated in advance, or assessed
when a statement is made. At a time when
we are increasingly experiencing and encour-
aging national and international securities
offerings and listing, and expending great ef-
fort to rationalize and streamline our securi-
ties markets, this fragmentation of investor
remedies potentially imposes costs that out-
weigh the benefits. Rather than permit or
foster fragmentation of our national system
of securities litigation, we should give due
consideration to the benefits flowing to in-
vestors from a uniform national approach.

That is what we are trying to do with
this bill.

At that same hearing, Keith Paul
Bishop, then-California’s top state se-
curities regulator testified along the
same lines that:

California believes in the federal system
and the primary role of the states within
that system. However, California does not
believe that federal standards are improper
when dealing with truly national markets.
California businesses, their stockholders and
their employees are all hurt by inordinate
burdens on national markets. Our businesses
must compete in a world market and they
will be disadvantaged if they must continue
to contend with 51 or more litigation stand-
ards.

SEC Chairman Arthur Levitt, at his
reconfirmation hearing before the
Banking Committee on March 26, 1998,
said that the legislation we are debat-
ing today:

Addresses an issue that . . . deals with a
certain level of irrationality. That to have to
two separate standards is not unlike if you
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had, in the state of Virginia, two speed lim-
its, one for 60 miles an hour and one for 40
miles an hour. | think the havoc that would
create with drivers is not dissimilar from the
kind of disruption created by two separate
standards [of litigation] and | have long felt
that in some areas a single standard is desir-
able.

which is all we are trying to do here
with this bill, to set one speed limit, if
you will, on a national debate on trad-
ing securities and on markets. That is
all, one speed limit, not two, to live up
to the fact of what we tried to do with
the 1995 bill.

The message from all of these sources
is clear and unequivocal: A uniform,
national standard of litigation is both
sensible and appropriate.

The legislation under consideration
today accomplishes that goal in the
narrowest, most balanced way possible.

Before | discuss what the legislation
will do, let me point out a few things
that it won’t do:

It will not affect the ability of any
state agency to bring any kind of en-
forcement action against any player in
the securities markets;

It will not affect the ability of any
individual, or even a small group of in-
dividuals, to bring a suit in state court
against any security, nationally traded
or not;

It will not affect any suit, class ac-
tion or otherwise, against penny stocks
or any stock that is not traded on a na-
tional exchange.

It will not affect any suits based
upon corporate disclosure to existing
shareholders required by state fidu-
ciary duty laws;

And it will not alter the national
scienter requirement to prevent share-
holders from bringing suits against
issuers or others who act recklessly.

There has been a lot of talk about
this last point, so let me address it
head-on.

It is true that in 1995, Congress wres-
tled with the idea of trying to establish
a uniform definition of recklessness;
but ultimately, the 1995 Private Securi-
ties Litigation Reform Act was silent
on the question of recklessness. While
the act requires that plaintiffs plead
“Facts giving rise to a strong inference
that the defendant acted with the reg-
uisite state of mind . . .”’

The act at no point attempts to de-
fine that state of mind. Congress left
that to courts to apply, just as they
had been applying their definition of
state of mind prior to 1995.

Unfortunately, a minority of district
courts have tried to read into some of
the legislative history of the reform
act an intent to do away with reckless-
ness as an actionable standard.

| believe that these decisions are er-
roneous and cannot be supported by ei-
ther the black letter of the statute nor
by any meaningful examination of the
legislative history.

There are several definitions of reck-
lessness that operate in our courts
today, and some of them are looser
than others. But | agree with those
who believe that reckless behavior is
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an extreme departure from the stand-
ards of ordinary care; a departure that
is so blatant that the danger it pre-
sents to investors is either known to
the defendant or is so obvious that he
or she must have been aware of it.

The notion that Congress would con-
done such behavior by closing off pri-
vate lawsuits against those who fall
within that definition is just ludicrous.

And if, by some process of mischance
and misunderstanding, investors lost
their ability to bring suits based on
that kind of scienter standard, | would
be the first, though certainly not the
last, Senator to introduce legislation
to restore that standard.

As | mentioned a moment ago, Mr.
President, S.1260 is a moderate, bal-
anced and common sense approach to
establishing a uniform national stand-
ard of litigation that will end the prac-
tice of meritless class action suits
being brought in state court.

This legislation keeps a very tight
definition of class action and applies
it’s standards only to those securities
that have been previously defined in
law as trading on a national exchange.

That is why the Securities and Ex-
change Commission has stated that
“We support enactment of S. 1260;”
That is why the Clinton administration
has also indicated it’s support for the
legislation.

In the final analysis, it is both the
millions of Americans who have in-
vested their hard-earned dollars in
these nationally-traded companies and
the men and women who will hold the
new jobs that will be created as a re-
sult of newly available resources,
whom we hope will be the real bene-
ficiaries of the action that we take
here today.

I strongly urge my colleagues to join
the Securities and Exchange Commis-
sion, dozens of our colleagues, the Clin-
ton administration, dozens of gov-
ernors, state legislators and state secu-
rities regulators in supporting passage
of the Securities Litigation Uniform
Standards Act of 1998.

Madam President, |
league.

How much time remains?

The PRESIDING OFFICER. The Sen-
ator from New York controls the time.
There are 10 minutes 30 seconds re-
maining.

Mr. D’AMATO. | wonder if | might
ask my friend and colleague. | know we
are going to have some extended debate
with some of the amendments. Senator
GRAMM, who has worked with the Sen-
ator from Connecticut, would like to be
heard, and Senator FEINGOLD has been
waiting. He has an amendment that |
believe is a very substantive amend-
ment, and is one that might take hours
to debate. But | believe we can dispose
of it in a relatively short period of time
if we were to permit the Senator to
proceed.

Mr. DODD. | didn’t realize how much
time had already gone on. My col-
league from Texas is chairman of the
Securities Subcommittee and the prin-

see my col-
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cipal author of the bill, of which I am
proud to be a cosponsor.

While he is in the Chamber, let me
commend and congratulate my col-
league from Texas on this issue. This is
a strong bipartisan bill, 14 to 4, coming
out of this committee. It took a long
time to go through all of this. We have
had extensive hearings on it. We have
listened to an awful lot of people. This
is a good piece of legislation. It is need-
ed out there, if we are going to in this
day and age, with so many people
wanting to get into this market, get
more information to them, having a
single standard here. Jobs and inves-
tors are affected when you have a
handful of attorneys out there deciding
they are going to act in a way that
really brings great danger to our mar-
kets. And so | urge adoption of the leg-
islation.

| yield the floor at this point.

Mr. D’AMATO. Madam President, |
yield up to 3 minutes to the Senator
from Texas and ask unanimous consent
that Senator FEINGOLD from Wisconsin
be recognized thereafter for the pur-
poses of introducing an amendment.

The PRESIDING OFFICER. Is there
objection?

Mr. BRYAN. Reserving my right to
object.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. BRYAN. | certainly do not want
in any way to interfere with the pres-
entation of the amendment of the Sen-
ator from Wisconsin, but we are in a
time limit where we have an hour on
each side and | want to make sure that
I do not lose my——

Mr. D’AMATO. It was never the Sen-
ator’s intent nor would this impinge on
the Senator’s time. It was an effort to
accommodate one of our colleagues.

Mr. BRYAN. | am happy to do that.
Can we include one proviso in the pro-
posed unanimous consent that after
the Senator from Texas is allowed the
time as requested by my friend, the
distinguished chairman, and after the
Senator from Wisconsin is recognized
for purposes of an amendment, will the
Senator from Nevada then be next rec-
ognized, if that would be agreeable?

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

The Senator from Texas.

Mr. GRAMM. Madam President, |
often find myself having to speak at
length in the Chamber when | do not
have the votes. On this bill, | am in the
happy position that we have the votes.
We are going to win. We are going to
defeat all of the amendments, because
we have a good bill, and we have a very
broad base of support. So | have often
found that when you have the votes, it
is best not to speak at length.

However, as the author of the legisla-
tion, | wanted to say just a couple of
things. First, | thank Chairman
D’AMATO for his leadership. | want peo-
ple to know that without his principal
leadership on this bill, we would not be
here. He was instrumental in helping
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us pull the coalition together. He set a
time schedule on bringing the bill be-
fore the full committee, and | thank
him for his leadership.

| believe this legislation will benefit
the country. | think we will create
jobs, growth, and opportunity from en-
actment of the bill, and | think that
Chairman D’AMATO IS DUE A LION’S
SHARE OF THE CREDIT.

I thank Senator DobpD. | don’t think
anybody in the Senate has a better,
more cooperative ranking member
than | do as chairman of the Securities
Subcommittee. | thank Senator DoDD
for his leadership.

The bottom line on this bill is that in
1995 we sought to act to deal with the
problem of economic piracy through
the courts. We had found ourselves in a
position where lawsuits were being
filed against companies if their stock
price went up, if their stock price went
down, if their stock price did not
change. New, emerging companies were
the special targets of these lawsuits.
These are the companies that had great
technical ideas but did not have a
whole bevy of lawyers on their payroll,
and they were finding themselves basi-
cally being extorted, as people filed
lawsuits that often were  just
boilerplate documents. These suits
were so boilerplate that at times the
name of the company being sued was
confused in the documents filed in the
court.

And so we stepped in to try to do
something about it, and we passed a
bill called the Private Securities Liti-
gation Reform Act, Public Law 104-67.
That legislation basically did five
things. No. 1, it said that you had to
have a client; that you could not have
a lawyer who filed a bunch of motions
representing nobody in reality and just
collecting a whole bunch of money. The
legislation said that there had to be
genuine clients, and the client that
stood the most to gain could be the
lead client and had the privilege to
choose the lawyer, and the lawyer had
to be accountable to the people who
were filing the lawsuit.

You all heard the statement that our
chairman quoted, about the bragging of
the lead lawyer in this area.

Are my 3 minutes up?

The PRESIDING OFFICER. The Sen-
ator’s 3 minutes have expired.

Mr. D’AMATO. | request an addi-
tional 2 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAMM. So we required that
you have real people filing a real law-
suit. We also required that if you are
going to file a lawsuit, you have to say
specifically what the company did
wrong. We further established a proce-
dure whereby you did not have to go
through this lengthy and expensive dis-
covery process while the court was con-
sidering whether there was even
enough merit in the case to proceed
further with it. We also eliminated the
ability to go after the people that had
deep pockets, even though they had no
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real, substantive liability. Finally,
where it was clear that the lawsuit was
frivolous, we gave the judge the respon-
sibility to require that the people who
filed the lawsuit paid the legal ex-
penses of those who found themselves
pulled into court.

It was a good bill, and it is beginning
to have an impact. Our problem is that
in trying to circumvent it, the same
people filing the same lawsuits started
to move into State court. So we have
written a bill that tries to set uniform
national standards. It applies only to
class-action suits. It applies only to
stocks that are traded nationally.

It is eminently reasonable. It is
clearly within the purview of the inter-
state commerce clause of the Constitu-
tion. This is a bill that needs to be
passed. | thank everybody who has
been involved in it for their leadership.

We will have a series of amendments.
We voted on every one of them in com-
mittee. Every one of these amendments
is aimed at Kkilling the bill by under-
cutting the basic premise of the bill,
which is when you are dealing with na-
tionally traded securities, you need na-
tional standards. So | hope our col-
leagues will join us in the process of
defeating these amendments and ap-
proving the bill.

I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin is recognized.

Mr. FEINGOLD. | thank the Chair. |
thank the manager, the Senator from
New York.

AMENDMENT NO. 239%4

(Purpose: To amend certain Federal civil
rights statutes to prevent the involuntary
application of arbitration to claims that
arise from unlawful employment discrimi-
nation based on race, color, religion, sex,
national origin, age, or disability, and for
other purposes)

Mr. FEINGOLD. At this point | send
an amendment to the desk.

The PRESIDING OFFICER.
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Wisconsin [Mr. FEIN-
GOLD] proposes an amendment numbered
2394.

Mr. FEINGOLD. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place, add the follow-
ng:

SEC. ___. CIVIL RIGHTS PROCEDURES PROTEC-
TIONS.

(@) SHORT TITLE.—This section may be
cited as the ““Civil Rights Procedures Protec-
tion Act of 1998”".

(b) AMENDMENT TO TITLE VII OF THE CivIL
RIGHTS ACT OF 1964.—Title VII of the Civil
Rights Act of 1964 (42 U.S.C. 2000e et seq.) is
amended by adding at the end the following
new section:

“SEC. 719. EXCLUSIVITY OF POWERS AND PROCE-
DURES.

“Notwithstanding any Federal law (other
than a Federal law that expressly refers to
this title) that would otherwise modify any
of the powers and procedures expressly appli-
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cable to a right or claim arising under this
title, such powers and procedures shall be
the exclusive powers and procedures applica-
ble to such right or such claim unless after
such right or such claim arises the claimant
voluntarily enters into an agreement to en-
force such right or resolve such claim
through arbitration or another procedure.”.

(c) AMENDMENT TO THE AGE DISCRIMINATION
IN EMPLOYMENT ACT OF 1967.—The Age Dis-
crimination in Employment Act of 1967 (29
U.S.C. 621 et seq.) is amended—

(1) by redesignating sections 16 and 17 as
sections 17 and 18, respectively; and

(2) by inserting after section 15 the follow-
ing new section 16:

“SEC. 16. EXCLUSIVITY OF POWERS AND PROCE-
DURES.

“Notwithstanding any Federal law (other
than a Federal law that expressly refers to
this Act) that would otherwise modify any of
the powers and procedures expressly applica-
ble to a right or claim arising under this
Act, such powers and procedures shall be the
exclusive powers and procedures applicable
to such right or such claim unless after such
right or such claim arises the claimant vol-
untarily enters into an agreement to enforce
such right or resolve such claim through ar-
bitration or another procedure.”.

(d) AMENDMENT TO THE REHABILITATION ACT
OF 1973.—Section 505 of the Rehabilitation
Act of 1973 (29 U.S.C. 795) is amended by add-
ing at the end the following new subsection:

“(c) Notwithstanding any Federal law
(other than a Federal law that expressly re-
fers to this title) that would otherwise mod-
ify any of the powers and procedures ex-
pressly applicable to a right or claim arising
under section 501, such powers and proce-
dures shall be the exclusive powers and pro-
cedures applicable to such right or such
claim unless after such right or such claim
arises the claimant voluntarily enters into
an agreement to enforce such right or re-
solve such claim through arbitration or an-
other procedure.”.

(e) AMENDMENT TO THE AMERICANS WITH
DISABILITIES ACT OF 1990.—Section 107 of the
Americans with Disabilities Act of 1990 (42
U.S.C. 12117) is amended by adding at the end
the following new subsection:

““(c) Notwithstanding any Federal law
(other than a Federal law that expressly re-
fers to this Act) that would otherwise modify
any of the powers and procedures expressly
applicable to a right or claim based on a vio-
lation described in subsection (a), such pow-
ers and procedures shall be the exclusive
powers and procedures applicable to such
right or such claim unless after such right or
such claim arises the claimant voluntarily
enters into an agreement to enforce such
right or resolve such claim through arbitra-
tion or another procedure.”.

(f) AMENDMENT TO SECTION 1977 OF THE RE-
VISED STATUTES.—Section 1977 of the Revised
Statutes (42 U.S.C. 1981) is amended by add-
ing at the end the following new subsection:

“(d) Notwithstanding any Federal law
(other than a Federal law that expressly re-
fers to this section) that would otherwise
modify any of the powers and procedures ex-
pressly applicable to a right or claim con-
cerning making and enforcing a contract of
employment under this section, such powers
and procedures shall be the exclusive powers
and procedures applicable to such right or
such claim unless after such right or such
claim arises the claimant voluntarily enters
into an agreement to enforce such right or
resolve such claim through arbitration or
another procedure.”.

() AMENDMENT TO THE EQUAL PAY RE-
QUIREMENT UNDER THE FAIR LABOR STAND-
ARDS ACT OF 1938.—Section 6(d) of the Fair
Labor Standards Act of 1938 (29 U.S.C. 206(d))
is amended by adding at the end the follow-
ing new paragraph:
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“(5) Notwithstanding any Federal law
(other than a Federal law that expressly re-
fers to this Act) that would otherwise modify
any of the powers and procedures expressly
applicable to a right or claim arising under
this subsection, such powers and procedures
shall be the exclusive powers and procedures
applicable to such right or such claim unless
after such right or such claim arises the
claimant voluntarily enters into an agree-
ment to enforce such right or resolve such
claim through arbitration or another proce-
dure.”.

(h) AMENDMENT TO THE FAMILY AND MEDI-
CAL LEAVE AcCT OF 1993.—Title IV of the Fam-
ily and Medical Leave Act of 1993 (29 U.S.C.
2601 et seq.) is amended—

(1) by redesignating section 405 as section
406; and

(2) by inserting after section 404 the follow-
ing new section:

“SEC. 405. EXCLUSIVITY OF REMEDIES.

“Notwithstanding any Federal law (other
than a Federal law that expressly refers to
this Act) that would modify any of the pow-
ers and procedures expressly applicable to a
right or claim arising under this Act or
under an amendment made by this Act, such
powers and procedures shall be the exclusive
powers and procedures applicable to such
right or such claim unless after such right or
such claim arises the claimant voluntarily
enters into an agreement to enforce such
right or resolve such claim through arbitra-
tion or another procedure.”.

(i) AMENDMENT TO TITLE 9, UNITED STATES
CobDE.—Section 14 of title 9, United States
Code, is amended—

(1) by inserting ““(a)”’ before ““This’’; and

(2) by adding at the end the following new
subsection:

“(b) This chapter shall not apply with re-
spect to a claim of unlawful discrimination
in employment if such claim arises from dis-
crimination based on race, color, religion,
sex, national origin, age, or disability.”.

(J) APPLICATION OF AMENDMENTS.—The
amendments made by this section shall
apply with respect to claims arising on and
after the date of enactment of this Act.

Mr. FEINGOLD. Madam President, |
rise today to offer an amendment,
which is actually a bill | have worked
on for some time, the Civil Rights Pro-
cedures Protection Act, S. 63, a meas-
ure cosponsored by Senators KENNEDY,
LEAHY, and TORRICELLI.

What this legislation does is address
the rapidly growing and troubling prac-
tice of employers conditioning employ-
ment or professional advancement
upon their employees’ willingness to
submit claims of discrimination or har-
assment to arbitration, mandatory ar-
bitration, rather than still having the
right to pursue their claims in the
courts. In other words, in too many
cases employers are forcing their em-
ployees to ex ante agree to submit
their civil rights claims to mandatory
binding arbitration irrespective of
what other remedies may exist under
the laws of this Nation.

So to address this growing trend of
mandatory binding arbitration, this
measure, the Civil Rights Procedures
Protection Act, amends seven civil
rights statutes to guarantee that a
civil rights plaintiff can still seek the
protection of the U.S. courts. The
measure ensures that an employer can-
not use his or her superior bargaining
power to coerce her or his employees
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to, in effect, capitulate to an agree-
ment which diminishes their civil
rights protection.

To be specific, this legislation affects
civil rights claims brought under title
VI1I of the Civil Rights Act of 1964, sec-
tion 505 of the Rehabilitation Act of
1973, the Americans With Disabilities
Act, section 1977 of the revised stat-
utes, the Equal Pay Act, the Family
and Medical Leave Act, and the Fed-
eral Arbitration Act. In the context of
the Federal Arbitration Act, the pro-
tections in this legislation are ex-
tended to claims of unlawful discrimi-
nation arising under State or local law,
and other Federal laws that prohibit
job discrimination.

Madam President, | want to be clear,
because it is important that we pro-
mote voluntary arbitration in this
country, that this is in no way in-
tended to hinder or discourage or bar
the use of arbitration on conciliation
or mediation or any other form of al-
ternative dispute resolution short of
litigation resolving those claims. |
think it is tremendous that we try to
encourage people to voluntarily avoid
litigation.

I have long been a strong proponent
of voluntary forms of alternative dis-
pute resolution. The key, however, is
that, in those cases that | can support
alternative dispute resolution, it is
truly voluntary. That is not what we
are talking about here. What is hap-
pening here is that these agreements to
go to arbitration are mandatory, they
are imposed upon working men and
women, and they are required prior to
employment or prior to a promotion.

Mandatory binding arbitration al-
lows employers to tell all current and
prospective employees, in effect, if you
want to work for us, you will have to
check your rights as a working Amer-
ican citizen at the door. Indeed, these
requirements have been referred to re-
cently as front-door contracts; that is,
employers require that employees sur-
render certain rights right up front in
order to get in the front door. Working
men and women all across the country
are faced with a very dubious choice,
then, of either accepting these manda-
tory limitations of their right to re-
dress in the face of discrimination or
harassment, or being placed at risk of
losing an employment opportunity or
professional advancement.

As a nation that values work and de-
plores discrimination, | don’t think we
can allow this situation to continue.
The way | like to describe it is, what
this expects a person to do is to sign an
agreement that they will not go to
court even before they feel the sting of
discrimination. They have to sign this
deal before they even sit down to their
desk and do their first work for an em-
ployer.

So, in conclusion, allow me to stress
that this practice of mandatory bind-
ing arbitration should be stopped now.
If people believe they are being dis-
criminated against or sexually har-
assed, they should continue to retain
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all avenues of redress provided for by
the laws of this Nation. This amend-
ment will help restore integrity and
balance in relations between hard-
working employees and their employ-
ers. But | think more important, this
amendment will ensure that the civil
rights laws this Congress passes will
continue to protect all Americans.

I urge my colleagues to support this
amendment.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. D’AMATO. Madam President, |
commend the Senator from Wisconsin
for coming forth with this proposal. It
is an amendment that he has been
working on, for quite a period of time.
As a matter of fact, it has been referred
to the Judiciary Committee.

Having said that, | think at the very
least it should have, and requires, a
thorough hearing. It is important, and
it is important we understand the nu-
ances. It is important that we get the
case-by-case documentation as relates
to those people who have suffered as a
result of this area of the law. It is an
area of great concern in terms of
whether or not a person has to sign an
agreement—and they do now—oprior to
employment, that they give away or
they agree that all matters will be set-
tled by way of arbitration.

Maybe it should not be *“all mat-
ters.”” Maybe there are certain matters
that no one should ever be required to
forfeit. | think we should look at that,
because | think there are some very
real questions. If there is a question of
sexual harassment, do you mean to tell
me that a person in that case should
have to give up his or her right to
bring a claim and that it will be settled
in camera, behind the scenes, by way of
arbitration? And there may be other
areas where, indeed, the arbitration
procedure should be the methodology
of resolving a dispute.

But | believe the Senator is correct,
that there are some areas that really
call into question whether or not a per-
son must sign this agreement, other-
wise he or she doesn’t get the job. They
just never get the job. They never get
the promotion. So what do you think
they are going to do? Of course they
are going to sign. So this is serious.

I believe we have an obligation to
have a thorough, thoughtful analysis,
and, indeed, the Judiciary Committee
may want to look at certain aspects.
But | believe since, indeed, the finan-
cial services community, the banking
community, the securities community
has to deal with this day in and day
out, the proper jurisdiction does lie be-
fore the Banking Committee.

With that in mind, | have indicated
to the Senator that, before we leave,
during the month of July or prior, it
will be my intent to hold at least a full
hearing, where witnesses to both sides,
including the Securities and Exchange
Commission—which | understand is
studying this matter very carefully—
will appear so we could have the bene-
fit of their review, of their testimony,
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of people who have written and people
who have been involved in this, those
who have been aggrieved as well as
those who can testify to the merits of
certain aspects of having arbitration in
some limited cases.

But | must say for the record, | be-
lieve the Senator has touched on some-
thing that is very important and |
would not like to move to table at this
time. | think it would be unfair to the
importance of this legislation.

With that in view, | have indicated to
the Senator that | will call these hear-
ings, so we can fully explore this and
then bring it to this floor as legislation
that has had the benefit of the totality
of the input from the SEC, from our
staffs, after listening and hearing and
getting the kind of in-depth review
that | know that not only I feel should
take place, but that most of the mem-
bers of my committee would support.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Madam President, |
thank the Senator from New York who,
I think, has given a very sympathetic
listen to what we are trying to accom-
plish here. This issue, in fact, emanates
in large part originally from his State
and from some of the practices in his
State that are now becoming nation-
wide.

I think he has shown here, in his
comments, already a keen understand-
ing of what is involved here. Even
though this issue has not been pre-
sented formally to his committee, he
clearly understands that what is being
requested of some of these individuals
is simply unreasonable in light of
American traditions of protection from
discrimination and sexual harassment.

So, even though | think this bill is a
very appropriate vehicle to offer this
amendment, | am grateful the chair-
man of the Banking Committee has
agreed to hold a hearing in which he
will be personally involved, in which |
will have the opportunity to testify,
prior to the end of July, on this bill.

I look forward to being able to par-
ticipate in helping to select some of
the witnesses. | agree with the Senator
very strongly that there are people on
both sides, as well as those in the mid-
dle such as the SEC, who are seriously
looking at this. This would be a useful
hearing to move this issue along. | hap-
pen to be a member of the Judiciary
Committee as well, so | certainly re-
gard this as an appropriate forum as
well. But | think this committee, in
light of the fact these agreements
started in securities firms, is a place
where a hearing would be appropriate.

I also understand the Senator does
not expect in any way | would be pre-
vented from offering this to other bills
at any point.

But, in light of all that and his assur-
ances—which have always been ex-
tremely secure whenever | have dealt
with him in the past, for the last 5%
years—in light of all that, | look for-
ward to the hearing, | look forward to
working with him. | hope that he can
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support this legislation after he has
had a chance to review it.

Given all that, at this point, Madam
President, | withdraw the amendment.

The PRESIDING OFFICER. Without
objection, the amendment is with-
drawn.

The amendment (No. 2394) was with-
drawn.

Mr. D’AMATO. | thank my colleague
and tell him that we look forward to
working together in a cooperative way
in helping to craft a package that will
address the true abuses yet maintain
the importance of arbitration where it
is deemed appropriate, because | think
in certain cases it is absolutely appro-
priate and | think in others it is abso-
lutely indefensible.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Nevada is recognized.

Mr. BRYAN. | thank the Presiding
Officer.

Just to be clear, in terms of the sta-
tus, the 22 minutes that are reserved to
the Senators in opposition is not af-
fected by the colloquy between my two
friends from New York and Wisconsin?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. BRYAN. Madam President, this
legislation that we are debating today,
as | have said on previous occasions, is
somewhat arcane and esoteric. It is not
the sort of thing where, for people who
are at home watching this debate, it
causes them to move to the edge of
their chairs and to hang on every word.

It is, however, terribly important for
the tens of millions of small investors
who, in recent years, have invested in
the future of America, and for their
confidence in the market system that
we have created, because they are the
small investors, they are the ones who
will be impacted by this legislation.
The large investors, the large institu-
tions, will still have options that here-
tofore the small investors have had but
the small investors will be deprived of
as a result of this legislation. So it is
the view of the Senator from Nevada
that this legislation plunges a dagger
into the heart of every small investor
in America.

What we are talking about is not
whether a case can be brought in State
court or Federal court. We are talking
about a system, which currently exists,
that allows a private small investor to
be part of a class action, and other
small investors who have been de-
frauded as a result of the misconduct of
others, to come together and file an ac-
tion in State court and to avail them-
selves of statutes of limitations that
are longer than are available to those
of us who file in Federal court to pro-
vide, for joint and several liability, the
ability to recover from accomplices—
particularly important if the primary
offender has bankrupted himself or her-
self or itself or has taken leave—and to
avail himself or herself of triple dam-
ages under RICO.

So this has a very practical impact.
Actions that would be available to
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small investors at the State court level
will no longer—no longer—be available
to those small investors, as a practical
matter. So we continue a process which
alarmed my good friend, the distin-
guished ranking member of this com-
mittee, the distinguished Senator from
Maryland, that began with the Private
Securities Litigation Reform Act of
1995 and, in our view, simply goes too
far.

Those of us who express strong res-
ervations about this bill find no com-
fort with those who are filing strike
suits, those who are involved in liti-
giousness for the sake of litigiousness.
I believe it would be possible to craft a
narrow provision that addresses the os-
tensible concerns that have been raised
and yet not deprive small investors in
this country of their rights under the
law.

The system for private enforcement
of remedies has existed now for more
than six decades. It is a dual system in-
volving the State courts and the Fed-
eral courts. It has worked exception-
ally well. The SEC has repeatedly tes-
tified as to the importance of private
rights of actions as being absolutely es-
sential to augment their own enforce-
ment efforts. Indeed, they have said
they have not the ability nor the re-
sources to deal with the vast panoply
of investor fraud, and they view the
private cause of action as essential.

Indeed, States were the first to enact
these protections against fraud in the
early 1900s, and when, in the mid-1930s,
the statutes that essentially provided
the framework for Federal securities
regulation were put in place, it was ex-
pressly intended to supplement, not to
supersede, to complement, not to wipe
out, and the language of this legisla-
tion today specifically preempts the
State cause of action for class actions.
These State remedies are vitally im-
portant, and States have responded in
a number of different ways by provid-
ing protections. | am going to talk
about three primarily.

The statute of limitations. Why is
that important? Those who perpetrate
fraud on small investors don’t do so
openly and nakedly; they try to con-
ceal it to protect that activity. So the
unfortunate decision of the court in
the Lampf decision, which limits at the
Federal level the right of an investor
who has been defrauded 1 year from the
point of discovery of the fraud, 3 years
even though the investor never be-
comes aware of that fraud, is viewed by
the Securities Commission as unrea-
sonable because it takes them, with all
of their resources, a minimum of 3%
years.

The statute of limitation is not just
an arcane debate about how long one
should have, it is the ability of a small
investor who has been defrauded with-
out his knowledge and, never having
learned of it within the 3-year period of
time, is now precluded. Thirty-three
States in this country, including my
own in Nevada, provide for a longer
statute of limitation. Some provide 2
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years from the time of discovery of
fraud, or 5 or 6 or even 10 years, and
some provide no bar at all.

In the vast majority of States in
America, small investors filing class
actions who do not discover the fraud
until after 3 years are currently, under
existing law, protected in at least 33
States. This legislation cuts off that
right, and even though we all agree or,
as the lawyers say, stipulate to the
merit of the claim, it is barred—
barred—by the 3 years even though the
small investor never became aware of
the fraud. That is what we are talking
about.

Forty-nine of the 50 States provide li-
ability for the accomplices—those who
conspired with the primary perpetrator
of the fraud, whether they be lawyers,
whether they be accountants, whether
they be other investment advisers—to
provide a cause of action—49 out of 50.
Unfortunately, at the Federal level,
there is no remedy for plaintiffs
against aiders and abetters. So that
means that if the primary offender, the
perpetrator, becomes bankrupt, leaves
the country, or is otherwise unable to
respond in damages, historically at the
State court level, the class-action
plaintiffs could recover against those
who conspired and aided in that fraud.

The action that we take with S. 1260
deprives small investors filing class ac-
tions from this recovery. So now, if we
pass this legislation, they are pre-
cluded from moving against those who
conspired and actively participated in
the fraud.

Moreover, States, as a matter of pro-
viding protection to their own citizens,
have provided in a number of jurisdic-
tions for joint and several liability.
That means if five or six are guilty of
the fraud and only one has the ability
to respond in damages, States have
made the determination that as be-
tween the innocent investor, utterly
blameless, that the innocent investor
ought to be satisfied against the per-
petrator of that fraud, even though
there may have been several involved.
That is wiped out.

We have, in effect, a piece of legisla-
tion before us that dramatically limits
the right of a small investor to pursue
a class action in State court and to
avail himself or herself of a whole host
of remedies which States have provided
on their own.

I must say, the irony of this course of
action by a Republican Congress that
has proclaimed its devotion to State
rights and has raged against preemp-
tion by a Congress at the Federal level
of essentially State rights does not go
unnoticed by this Senator.

Why are class actions important?
Again, it is pretty esoteric. Think for a
moment. Tens of millions of small in-
vestors who may have been victimized
by a fraud don’t have the ability to
hire a lawyer on their own to fight
against entrenched special interests
who have the ability to provide legal
defenses and delays and delays. That is
practically no remedy at all. It is only
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by binding together with other inves-
tors, small investors who are similarly
situated, as the law says, that those
costs can be spread and a recovery can
be possible.

When we say, as proponents of this
legislation, “Well, the small investor
can still file in State court,” that is
true, but it is a hollow and transparent
remedy because, as a practical matter,
small investors simply do not have the
ability to pay for the lawyer’s fees and
the costs that are involved in process-
ing these kind of cases.

That was the situation that 23,000
senior citizens who joined in a class ac-
tion against Charlie Keating and Lin-
coln Savings and Loan found them-
selves in a few years ago. It was a class
action, and they were ultimately able
to recover 65 cents on the dollar of
their losses.

Had those plaintiffs been involved
today with a shorter cause of action at
the Federal level, with the cause of ac-
tion unavailable at the State level for
class actions, those plaintiffs would
have not been able to recover that kind
of money. The examples of these Kinds
of groups are not just small individ-
uals, but they include school districts,
municipalities, special improvement
districts, pension funds at the State
and municipal level. All of these are
going to be affected by this legislation.
As a practical matter, a class action
provides the only realistic hope of re-
covery.

As | pointed out, the SEC, with all its
resources, says it takes them up to 3
years to compile the data to bring
these securities fraud suits. So in ef-
fect, what we are doing now is we are
providing for two classes of investors:
Those who have been defrauded who
are people of means, of wealth, so they
can hire their own lawyers, they can
still file at the State court level and
take advantage of the longer statute of
limitations, can take advantage of the
provisions that provide liability
against accomplices, can take advan-
tage against the joint and several li-
ability protections available at the
State level. But if you are a small in-
vestor—and that is what most of those
who are defrauded are, small inves-
tors—that remedy is no longer avail-
able to you.

So the question arises: Why are we
doing this? What is the problem? Well,
frankly, to the great credit of our regu-
latory framework, we have the safest
and the most efficient securities mar-
kets in the world.

In 1990, there were 158 IPOs, totaling
$4.6 billion. In 1997, 7 years later, there
were 619 IPOs, totaling $39 billion. The
stock market has recently set record
highs. The Dow is over 9,000. And indi-
viduals confident in these markets are
pouring in $40 billion a month in mu-
tual funds. In 1980, 1 in every 18 house-
holds in America invested in the stock
market. Less than 20 years later, it is
more than one in three. That is a great
tribute to the security and safety of
this market.
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Why are we reducing the investor
protections at a time when the stock
market is surging and consumer con-
fidence is growing?

Investor confidence is crucial, and it
is threatened by increasing fraud. | be-
lieve it was President Kennedy who
made the observation, that, “A rising
tide”—referring to the economy—
“raises all boats.”” And | think that is
true. But it is equally true it also hides
the shoals.

Newsweek, in its October 6, 1997, edi-
tion: ““Scam Scuttling: The Bull Mar-
ket is Drawing Con Artists. SEC Chair-
man Levitt summarized, “In a market
like this, parasites crowd in to feast on
the bull’s success.”

Business Week, December 15: ‘‘Ripoff!
Secret World of Chop Stocks—And How
Small Investors—[and that is what we
are talking about] Are Getting
Fleeced.”” The article focuses on small-
cap equities manipulated to enrich
promotors and defraud thousands of
small investors—a $10 billion-a-year
business that regulators and law en-
forcement have barely dented.

The New York Times of November 26
of last year: “Lessons of Boesky and
Milken Go Unheeded in Fraud Case.”
In one case, 1,600 investors were swin-
dled out of $95 million.

Yet Federal and State enforcement
resources are shrinking as these fraud-
ulent schemes are perpetrated upon the
innocent small investors.

Now is not the time, | would respect-
fully argue, to in effect rip from the in-
vestor his or her opportunity to re-
cover that which has been lost as a re-
sult of being victimized by fraud. Our
securities markets run on trust,
Madam President—on trust—not
money. There will be much less trust, |
fear, if this legislation occurs.

Look what has happened in countries
around the world: ‘““Albania tries to re-
gain control [of the Ponzi scheme].”
That can’t happen in America with the
system that we have created. ‘‘Shang-
hai Stock Market Cited for Scandal.”
10,000 Stampede as Russian Stock
[Market] Collapses.” ‘“‘Scandal Besets
Chinese Markets.”’

My point being that we have devised
a system to protect investors. And I
fear, by reason of overly broad legisla-
tion, we are depriving small investors
of the very opportunity to recover that
which has provided the confidence in
the market that has encouraged such a
massive investment by small investors.

Why? We are led to believe there is a
massive influx of cases that must be
preempted because everybody is going
to the State court to bypass the provi-
sions of the 1995 law.

Price Waterhouse, in January of 1998,
made a report, an evaluation. Forty-
four State cases—44—were filed in all
of 1997, a one-third decrease since
1996—I1 want to emphasize that, a de-
crease—when 66 were filed, and less
than in the 3 years before the 1995 leg-
islation. A followup Price Waterhouse
study, in February, tells us 39 cases
were filed.
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My point being, whether it is 39 or 44,
I would not argue that with my col-
leagues, but that is, out of 15 million
cases, civil cases—not criminal, not
traffic, not domestic relations—we are
talking about 44 cases or 39 cases out of
15 million filed. That is a very, very
small number. And although there are
some problems, as has been pointed out
by the proponents, none of the prob-
lems justifies the sweeping emascula-
tion of investor protections that this
legislation provides for.

Now, what are the problems specifi-
cally in the act itself?

If one believes that uniform stand-
ards are an essential public policy in
the country—and, | must say, | have
not been persuaded—then | think we
would agree that a uniform standard
that provides strong investor protec-
tions ought to be a part of that uni-
form standard.

Unfortunately, what we have done, in
each and every case, is opted for the
lowest common denominator of protec-
tion. If the statute of limitations is
longer at the State level, we have pre-
empted it and limited the statute of
limitations. If the State provides for li-
ability against those who are accom-
plices, we take that cause of action
away from the small investor. If the
State allows for joint and several re-
covery against each and every one of
those involved in the fraud, we take
that away from the small investor.

So it is my view that this is part of
an ongoing process in which we have,
in my judgment, left the small investor
high and dry in many cases if this leg-
islation passes.

I must say that when you look at the
trend line following the 1995 legislative
enactments, you can see that pattern
unfold. The Lampf decision, which
shocked the SEC and others, limited
the statute of limitations to 1 year
from the time of discovery of the fraud
to 3 years. The SEC recognized that
that is an unreasonable period of time.
And those who argued several years
ago for comprehensive reforms said,
““Look, we’ll address the statute of lim-
itations at that point.”” We tried,
Madam President, in 1995 to address
the statute of limitations, but we were
rebuffed. Now this legislation takes the
longer statute of limitations, available
in 33 out of 50 States, away from those
small investors.

The Supreme Court, in the Central
Bank case, held that there is no ability
to hold accomplices liable. We tried to
provide for aider and abetter coverage.
The SEC strongly supports that. We
were told that when we redid the Fed-
eral securities laws that that would be
included. My colleague from Maryland
and | tried, and we were rebuffed in
that effort.

Joint and several liability, elimi-
nated in the 1995 act. Civil RICO, elimi-
nated. Discovery provisions, limited. In
1996, we made a determination to di-
vide some of the regulatory respon-
sibility between State and Federal au-
thorities.
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In 1998, we are here with S. 1260,
which | think is the coup de grace in
terms of small investor protection. So
I must say that | am greatly disturbed
by this threat. | believe that small in-
vestors ultimately will pay the price.

It is often said that those of us who
oppose this legislation must be work-
ing for those nefarious trial lawyers.
Let’s take a look at the groups who
support the position that the senior
Senator from Maryland and | take. The
American Association of Retired Per-
sons. When | attend one of their meet-
ings, | haven’t seen a single retired
lawyer in attendance. The AFL-CIO,
the American Federation of State
County and Municipal Workers, Con-
sumer Federation of America, Consum-
ers Union, and many, many others, as
you can see, particularly those in-
volved with the State retirement asso-
ciations, including the Public Employ-
ees Retirement System, the League of
Cities, the National Association of
Counties and Municipal Treasuries.

Let me read a paragraph from a let-
ter that the able Senator from Mary-
land introduced, coming from the Gov-
ernment Finance Officers Association,
the Municipal Treasurers’Association,
National Association of Counties, Na-
tional Association of County Treasur-
ers, National Association of State Re-
tirement Administrators, National
Conference on Public Employee Retire-
ment System, National League of Cit-
ies, U.S. Conference of Mayors. They
raise many of the same objections that
| have outlined today, as has my col-
league from Maryland.

Here is their comment:

The Private Securities Litigation Reform
Act was opposed by state and local govern-
ments because the legislation did not strike
an appropriate balance, and this legislation
extends that mistake to state courts. As
both users of debt and investors of public
funds, state and local governments seek to
not only reduce frivolous lawsuits but to
protect state and local government investors

who are defrauded in securities trans-
actions. . ..
The above organizations believe that

States must be able to protect State and
local government funds.

We are talking about taxpayer dol-
lars. We are not talking about litigious
plaintiffs. We are talking about pen-
sion funds, municipal State funds in
which those entities have been de-
frauded and now will be provided much
less protection to recover tax dollars—
dollars belonging to each and every cit-
izen who is a part of that group.

Let me address one final point here
as we conclude this discussion. One of
the concerns that has been expressed is
that there is no adequate assurance
that liability will continue to exist
against those who are reckless in their
conduct. Now, that is a standard more
egregious than simple negligence, more
egregious than gross negligence. We
are talking about conduct that is reck-
less in nature.

Prior to 1995, when the Private Secu-
rities Litigation Reform Act was en-
acted, 11 of 13 circuits in this country
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had addressed the issue and had con-
cluded that there was a cause of action
for those who are guilty of reckless
misconduct. The 1995 legislation, be-
cause it talked about a specific plead-
ing standard, has created some confu-
sion. Following the 1995 enactment,
several district courts have concluded
that no longer is there liability for
reckless misconduct.

Now, the proponents of this legisla-
tion say that they do not intend that
as a consequence. And | accept their
representation. However, we have tried
to get into this bill a provision crafted
by the SEC defining ‘‘reckless” to
make it absolutely sure that ‘‘reck-
less” is protected. Their response? If
the courts strike down “‘reckless’” we
will remedy it.

I never impugn anyone’s good faith,
but I am a product of the experience
that | have had in this legislation. We
were told back in the 1990s that we
would address the statute of limitation
problem when we looked at comprehen-
sive legislation to correct that. It did
not occur. We were told after the Cen-
tral Bank case that we will address the
problem in which aiders and accom-
plices are no longer liable under the
law. We were rejected in that effort. So
I must say | find my comfort level not
very high if the courts intend that. It
seems to me if we are in earnest in
wanting to protect that ‘“‘reckless”
standard, it is terribly important we
use a definition which the SEC has pro-
vided. Let’s make it part of this legis-
lation.

I am not unmindful of the fact that
this bill is a train that is leaving the
station. It will pass and it will be
signed into law. But it would be a trag-
ic mistake not to make absolutely sure
that ‘‘reckless’ is included. | believe a
fair reading of the 1995 legislation
should not give rise to an inference
that ‘‘reckless”” has somehow been
changed. | don’t believe that was the
intent. The authors of this legislation
say it is not true, but even when we try
to get it moved into the findings of the
legislation, we get resistance, so | have
concern.

Let me conclude by saying this is a
piece of legislation which is a solution
in search of a problem, overly broad
and dangerous to millions of small in-
vestors in America.

| yield the floor and reserve whatever
time remains.

(Mr. FAIRCLOTH assumed the
chair.)
Mrs. FEINSTEIN. Mr. President, |

rise today to lend my support to S.
1260, the Securities Litigation Uniform
Standards Act. This legislation, intro-
duced by Senator GRAMM and Senator
DoDD, is essential to my state of Cali-
fornia, providing needed uniform na-
tional standards in securities fraud
class actions.

In 1995, with my support, Congress
successfully passed the Securities Liti-
gation Reform Act. The 1995 Act pro-
vided relief to American companies hit
with frivolous, or nuisance, lawsuits.
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Specifically, the legislation adopted
federal provisions to discourage nui-

sance securities lawsuits and increase
the level of information provided for
investors.

This is very important to my state of
California, where hundreds of burden-
some lawsuits are filed each and every
year. More than 60% of all California
high tech firms have been sued at least
once. Apple Computers executives stat-
ed they expect to be sued every two
years. These lawsuits levy a heavy cost
on businesses who have to pay for ex-
pensive legal battles, draining com-
pany resources which might otherwise
be spent on growing and improving the
health of the company. Securities liti-
gation, as several high tech executives
have described, is truly ‘“‘an uncon-
trolled tax on innovation.”

The high-tech industry has been cen-
tral to the successful economic recov-
ery in California. As thousands of
workers in the aerospace industry lost
their jobs, and as the recession of the
'90s stalled the economy, it was Cali-
fornia’s entrepreneurial spirit, the in-
vestment in new ideas, research and
new technology which resulted in a re-
bounding economy.

In California, there are over 20,000 es-
tablished high-tech companies. With
roughly 670,000 workers, California
ranks 1st in the nation in high-tech
employment. To put it in another way,
for every 1,000 workers in my state, 62
are high-tech. That is significant when
one considers that as the 7th largest
economy in the world, California sup-
ports almost every kind of industry
and business known to commerce.

Start-up companies in the high-tech
and biotech industries are most di-
rectly affected by securities lawsuits.
These high-tech and biotech companies
dedicate a large percentage of company
funds for research and development.
The average high tech firm invests be-
tween 16-20% of company revenues in
research, with biotech firms often as
high as 60%. This level of investment is
integral to their business success. How-
ever, with the burden of frivolous law-
suits, California companies are not
able to use their resource on develop-
ing innovative technologies and new
products for the market place.

The 1995 Securities Litigation Re-
form moved in the right direction.
However, the 1995 legislation did not
address recent actions by plaintiffs to
file frivolous cases in state courts.
Since the passage of the 1995 legisla-
tion, suits traditionally filed in federal
courts are now being placed in state
courts. The current law does not pro-
tect companies from this threat.

The bill, which I have been pleased to
support, will protect companies from
this side-door tactic. The Securities
Litigation Uniform Standards Act of
1997 establishes uniform national
standards in securities fraud class ac-
tion suits. It would permit a defendant,
whether a company or individual, who
is sued in state court to proceed into
federal court. This legislation would in
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effect require that every large securi-
ties class action be brought into fed-
eral court.

The creation of effective national
standards will make it easier to pro-
tect companies from so-called nuisance
shareholder lawsuits. Specifically, the
legislation would provide for the shift-
ing of securities lawsuits filed in a
state court into the more appropriate
federal court, a process called “‘re-
moval.”” The removal authority would
only apply for class action suits involv-
ing nationally-traded securities, such
as the New York Stock Exchange.
Without removal authority, these com-
panies, whose securities are traded
throughout the fifty states, could face
liability under federal securities laws
in fifty state courts. This widespread
liability would undermine the reforms
enacted in the 1995 Securities Litiga-
tion Reform Act.

Further, this legislation would pre-
vent ‘“‘forum shopping,” a method for
nuisance lawsuits to be initiated in the
most sympathetic state jurisdiction.
This is a very real concern for Califor-
nia. According to a recent study by
former Securities and Exchange Com-
missioner Joseph A. Grundfest, ap-
proximately 26% of litigation activity
has moved from federal to state court
since the passage of the 1995 law. The
study elaborates:

This increase in state court litigation is
likely the result of a ‘substitution effect’
whereby plaintiffs’ counsel file state court
complaints when the underlying fact appear
not to be sufficient to satisfy new, more
stringent federal pleading requirements.

California is the home to one-third of
the nation’s biotechnology companies
and medical device companies. These
firms have been the source of tremen-
dous growth. Yet these high tech firms
are the very ones who face one of every
four strike suits and who have had to
pay hundreds of millions of dollars in
settlements. National standards will
address this problem effectively and
fairly.

By establishing a uniform system for
the movement of cases from state to
federal court, Congress can limit abu-
sive lawsuits that inhibit economic and
job growth. The Securities Litigation
Uniform Standards Act of 1997 will
offer important protection for Amer-
ican companies from nuisance lawsuits.

| appreciate the efforts of the Bank-
ing Committee and the sponsors, Sen-
ator GRAMM and Senator DobbD, for
their work on this issue and encourage
my fellow Senate colleagues to support
this legislation.

Mr. JOHNSON. Mr. President, | rise
today in opposition to S. 1260, the Se-
curities Litigation Uniform Standards
Act. This bill seeks to prevent states
from protecting their own citizens
from unscrupulous actions by a small
minority in the securities industry. We
must allow states to protect their own
investors, and this further intrusion
into states rights is unwarranted by
the evidence.

Preempting state remedies now—and
requiring fraud victims to seek relief
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solely under the federal standards pro-
mulgated in 1995—could leave investors
with severely limited ability to protect
themselves against fraud. We should
permit the 1995 Private Securities Liti-
gation Reform Act to be interpreted by
the courts before we embark on this ef-
fort to anticipate future problems with
the PSLRA that have not yet arisen.
Several federal district courts have
issued rulings on the 1995 law that are
so restrictive that they threaten al-
most all private enforcement of securi-
ties law—including holding that reck-
less wrongdoers are no longer liable to
their victims under the PSLRA.

The SEC has warned in briefs filed in
these cases that such a result would es-
sentially end private enforcement of
the federal securities laws. By elimi-
nating state remedies for fraud before
knowing whether the courts will fi-
nally interpret the PSLRA in a way
that provides victims with a viable
means to recover their losses, S. 1260
risks not only harming innocent inves-
tors but undermining public confidence
in our securities markets.

There is no need for any federal ac-
tion inasmuch as there have been few
state securities class actions filed since
the PSLRA passed, and most have been
in one state. Preemption proponents
cite an imaginary ‘‘explosion’ of state
suits filed to “‘circumvent’” the PSLRA
in the two years since its enactment.
But the mere handful of state securi-
ties class actions filed in 1997—only 44
nationwide—represents a one-third de-
crease since 1996 and is less than in the
three years before the PSLRA was
passed. It also is an infinitesimally
small percentage of the roughly 15 mil-
lion civil cases filed in state courts
each year. No state other than Califor-
nia has had more than seven securities
class actions filed in the two years
since enactment of the PSLRA. Given
these small numbers, there is no reason
why states should not be left free to de-
cide how best to protect their own citi-
zens from fraud.

State laws against securities fraud
are part of a dual enforcement system
that has served the country exception-
ally well since the Depression. States
enacted protections against financial
schemes in the early 1900s. Congress
passed federal securities laws in 1933
and 1934 to complement—not replace—
state laws and to stop abuses that
caused the 1929 crash. Many states
have chosen to provide more expansive
investor protections than federal law
currently provides—through account-
ability for aiders and abettors, realistic
time limits for filing a fraud claim, and
the ability to recover fully from profes-
sionals who help perpetrate frauds (like
lawyers and accountants) when the
main wrongdoer is bankrupt, in jail, or
has fled the country. For example, ac-
cording to the SEC, 49 of the 50 states
provide liability for aiders and abettors
now unavailable under federal law and
33 states provide longer statutes of lim-
itations for securities fraud actions
than current federal law. S. 1260 would
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take away these important state rem-
edies.

This effort has been underway vir-
tually since the PSLRA passed. It is
not based on the new realities created
by the PSLRA, but rather to eliminate
another form of protection for inves-
tors. The SEC has repeatedly expressed
concern that federal legislation to pre-
empt state laws is premature. In an
April 1997 letter to the President for-
warding a lengthy SEC report on the
operation of the PSLRA, Chairman Ar-
thur Levitt stated, ““The Commission
endorses the ultimate conclusion of
this report: it is too early to assess
with great confidence many important
effects of the [PSLRA] and therefore,
on this basis, it is premature to pro-
pose legislative changes. . . The one-
year time frame has not allowed for
sufficient practical experience with the
Reform Act’s provisions, or for many
court decisions (particularly appellate
court decisions) interpreting those pro-
visions.”” The SEC reiterated this view
in October 1997 testimony before both
the House and Senate and has specifi-
cally criticized the pending preemption
legislation, stating that it ‘“would de-
prive investors of important protec-
tions.” SEC Commissioner Norman
Johnson, a Republican, has been espe-
cially critical: ““Given the possible ad-
verse affect on investor confidence, as
well as the long history of effective and
concurrent federal and state securities
regulation, and the strong federalism
concerns raised by preemption . . . ex-
treme caution should be exercised be-
fore state courthouse doors are closed
to small investors through the pre-
clusion of state class actions for securi-
ties fraud.” While three of the five SEC
Commissioners no longer oppose S.
1260, there has been no change in any of
the underlying facts that led to the
SEC’s earlier report and testimony.
Commissioner JOHNSON continues to
oppose S. 1260.

With more and more Americans par-
ticipating in the stock market boom, it
is more imperative that we maintain
these investor protections, not weaken
them. According to a front-page article
in the November 30, 1997, New York
Times, “‘Investment Fraud Is Soaring
Along with the Stock Market.”” This
was only one in a long line of recent ar-
ticles reporting on widespread fraud in
the financial markets—a fact acknowl-
edged by federal and state enforcement
officials nationwide. The National
White Collar Crime Center reports that
corporate financial crime costs $565 bil-
lion annually, nearly 12 times the
amount of street crime. The New York
Attorney General has reported that in-
vestor complaints have risen 40% per
year in the past two years; the U.S. At-
torney in New York City has stated
that she has witnessed an ‘‘explosion”
of securities fraud; and the mob has
now infiltrated Wall Street. Yet, fed-
eral and state enforcement resources
are shrinking. As SEC Chairman Levitt
observed in December 1997: ‘““In a mar-
ket like this, parasites crowd in to
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feast on the bull’s success.” In light of
all this, Congress should strengthen,
not weaken, existing deterrents.

This premption of state law is op-
posed by a broad coalition, including
the American Association of Retired
Persons; American Federation of State
County and Municipal Workers; Con-
sumer Federation of America; Consum-
ers Union; Gray Panthers; Government
Finance Officers Association; Munici-
pal Treasurers’ Association; National
League of Cities; National Association
of Counties; National Association of
County Treasurers and Finance Offi-
cers and many, many others.

Mr. President, | urge my colleagues
to join me in opposing this unnecessary
and unwarranted federal intrusion into
what should appropriately be state law.

Mr. DODD. Mr. President, S. 1260, the
Securities Litigation Uniform Stand-
ards Act of 1998, is intended to create a
uniform national standard for securi-
ties fraud class actions involving na-
tionally-traded securities. In advocat-
ing enactment of uniform national
standards for such actions, | firmly be-
lieve that the national standards must
be fair ones that adequately protect in-
vestors. | hope that Senator D’AMATO,
one of the architects of the Banking
Committee’s substitute, would engage
in a colloquy with me on this point?

Mr. D’AMATO. | would be happy to.

Mr. DODD. At a hearing on S. 1260
last October, the Securities and Ex-
change Commission (SEC) voiced con-
cern over some recent federal district
court decisions on the state of mind—
or scienter—requirement for pleading
fraud was adopted in the Private Secu-
rities Litigation Reform Act of 1995 ("95
Reform Act or PSLRA). According to
the SEC, some federal district courts
have concluded that the '96 Reform Act
adopted a pleading standard that was
more rigorous than the Second Court’s,
which, at the time of enactment of the
PSLRA, had the toughest pleading
standards in the nation. Some of these
courts have also suggested that the 95
Reform Act changed not only the
pleading standard but also the stand-
ard for proving the scienter require-
ment. At the time we enacted the
PSLRA, every federal court of appeals
in the nation—ten in number—con-
cluded that the scienter requirement
could be met by proof of recklessness.

Mr. D’AMATO. | am sympathetic to
the SEC’s concerns. In acting now to
establish uniform national standards,
it is important that we make clear our
understanding of the standards created
by the 95 Reform Act because those
are the standards that will apply if S.
1260 is enacted into law. My clear in-
tent in 1995, and my understanding
today, is that the PSLRA did not in
any way alter the scienter standard in
federal securities fraud lawsuits. The
’95 Reform Act requires plaintiffs, and
| quote, ‘““to the state with particular-
ity facts giving rise to a strong infer-
ence that the defendant acted with the
required state of mind.” The ’95 Re-
form Act makes no attempt to alter or
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define that state of mind. In addition,
it was my intent in 1995, and it is my
understanding today, that the ’95 Re-
form Act adopted the pleading stand-
ard applied in the Second Circuit.

Mr. DODD. | agree with the com-
ments of my colleague from New York.
| too, did not intend for the PSLRA to
alter the state of mind requirement in
securities fraud lawsuits or to adopt a
pleading standard more stringent than
that of the Second Circuit. In fact, |
specifically stated during the legisla-
tive debates preceding and following
the President’s veto that the ’95 Re-
form Act adopted the Second Circuit’s
pleading standard. This continues to be
my understanding and intent today.
Ensuring that the scienter standard in-
cludes reckless misconduct is critical
to investor protection. Creating a high-
er scienter standard would lessen the
incentives for issuers of securities to
conduct a full inquiry into potentially
troublesome areas and could therefore
damage the disclosure process that has
made our markets a model for other
nations. The U.S. securities markets
are the envy of the world precisely be-
cause investors at home and abroad
have enormous confidence in the way
our markets operate. Altering the
scienter standard in the way envi-
sioned by some of these district court
decisions could be very damaging to
that confidence.

Mr. D’AMATO. My friend from Con-
necticut is correct. The federal securi-
ties laws must include a scienter re-
quirement that adequately protects in-
vestors. | was surprised and dismayed
to learn that some district court deci-
sions had not followed the clear lan-
guage of the 95 Reform Act, which is
the basis upon which the uniform na-
tional standard in today’s legislation
will be created.

Mr. DODD. It appears that these dis-
trict courts have misread the language
of the '95 Reform Act’s ‘“Statement of
Managers.”” As | made clear in the leg-
islative debate following the Presi-
dent’s veto, however, the disputed lan-
guage in the Statement of Managers
was simply meant to explain that the
Conference Committee omitted the
Specter amendment because that
amendment did not adequately reflect
existing Second Circuit caselaw on the
pleading standard. | can only hope that
when the issue reaches the federal
courts of appeals, these courts will un-
dertake a more thorough review of the
legislative history and correct these
decisions. While | trust that the courts
will ultimately honor Congress’ clear
intent, should the Supreme Court even-
tually find that recklessness no longer
suffices to meet the scienter standard,
it is my intent to introduce legislation
that would explicitly restore reckless-
ness as the pleading and liability
standard for federal securities fraud
lawsuits. | imagine that | would not be
alone in this endeavor, and | ask my
good friend from New York whether he
would join me in introducing such leg-
islation?
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Mr. D’AMATO. | say to the Senator
from Connecticut that | would be
pleased to work with him to introduce
such legislation under those cir-
cumstances. | agree that investors
must be allowed a means to recover
losses caused by reckless misconduct.
Should the court deprive investors of
this important protection, such legisla-
tion would be in order.

Mr. DODD. | want to thank the Sen-
ator from New York, the Chairman of
the Banking Committee, for his leader-
ship on this bill and for engaging in
this colloquy with me. In proceeding to
create uniform national standards
while some issues concerning the ’95
Reform Act are still being decided by
the courts, we must act based on what
we intended and understand the ’95 Re-
form Act to mean. As a sponsor of both
the Senate bill that became the ’95 Re-
form Act and the bill, S. 1260, that we
are debating today, | am glad that we
have had this opportunity to clarify
how the PSLRA’s pleading standards
will function as the uniform national
standards to be created in S. 1260, the
Securities Litigation Uniform Stand-
ards Act of 1998.

Mr. REID. Mr. President, in 1995, we
passed the Private Securities Litiga-
tion Reform Act or PSLRA, as it be-
came known. Our intent was to prevent
abusive filings by a group of trial at-
torneys who were using a loophole in
our laws. These lawsuits were often en-
tirely without merit and really
amounted to strong-arm efforts to get
money out of small start-up compa-
nies. Our legislation was aimed at put-
ting an end to these strike suits and to
a large extent it has succeeded.

Many of these companies could take
the capital they were expending on liti-
gation and settlement costs and invest
in research in development. They could
provide greater returns to their share-
holders. They could create more jobs.

Unfortunately, the small group of at-
torneys who were involved in this loop-
hole found another way to get their
frivolous strike suits heard in court.
They shifted their efforts to state
courts.

The SEC has noted this development
saying that this ‘‘apparent shift to
state court may be the most signifi-
cant development in securities litiga-
tion” since the ’95 legislation was en-
acted. Before the ’95 Act, few, if any,
securities class actions were filed in
state court. Since it’s enactment, the
number of state claims has exploded.

A study by Price Waterhouse found
that the average number of state court
securities class actions filed in 1996
grew 355 percent over the 1991-1995 av-
erage. In 1997, filings were 150 percent
greater than the 1991-1995 average.
While the number of state court filings
dropped slightly in 1997 compared to
1996 it is believed this is due to a stra-
tegic desire by plaintiffs’ lawyers to
undercut the underlying legislation.

According to Stanford Law School of-
ficial Michael Perino:

It is possible that plaintiffs’ attorneys may
simply have strategically chosen not to pur-
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sue a significant number of state cases in
order to decrease the apparent necessity for
Congress to pass a federal preemption stat-
ute. Past experience * * * indicates that
plaintiffs respond strategically to legislative
initiatives that might alter the costs and
benefits of securities litigation.

The State court litigation is a loop-
hole around the PSLRA. This is under-
mining the bipartisan efforts we made
in passing the PSLRA to give compa-
nies the ability to disclose more infor-
mation to investors without the fear of
being sued. But the threat of being
sued in 50 states chills the disclosure of
company information to investors.

People are understandably reluctant
to make disclosures under the Federal
law’s ‘‘safe harbor’” provision when
their statements can be used against
them in state court. According to the
SEC, fear of state court liability for
forward looking statements was inhib-
iting the use of the PSLRA’s safe har-
bor.

The time to act on this is now. Delay
undermines one of the main policy
goals of the PSLRA—greater informa-
tion flow to investors. Delays will
cause a proliferation of litigation in
state courts. Delay forces all parties to
spend millions of dollars arguing about
matters that uniform standards legis-
lation can put to rest.

As time goes on, states will reach dif-
ferent legislative and judicial results—
this just furthers the confusion. As
President Clinton wrote last year, ‘“‘the
proliferation of multiple and inconsist-
ent standards could undermine na-
tional law.”

We need to prevent this confusion by
putting a stop to this end run around
Congress. A patchwork system of secu-
rities laws undermines America’s cap-
ital markets. Capital formation is in-
hibited by overlapping the duplicative
legal rules governing securities litiga-
tion. Uniform standards legislation en-
sures that purchasers and sellers of na-
tionally traded securities have similar
remedies in securities lawsuits regard-
less of their state of residence.

It is time to close this loophole and
put an end to this high priced extortion
that seems to be benefitting only a few
trial attorneys.

Mr. LIEBERMAN. Mr. President, |
rise today to say a few brief words of
support for the bill we are now consid-
ering, the Securities Litigation Uni-
form Standards Act of 1998. I was an
original co-sponsor of this important
legislation. Through its passage, we in
Congress can continue to send the
strong message to the nation’s securi-
ties markets and the country’s inves-
tors that we first articulated in 1995
with the enactment of the Private Se-
curities Litigation Reform Act: we will
not let frivolous lawsuits disrupt our
nation’s securities markets, devalue
our citizens’ investments or cut off the
free flow of information we all need to
make reasoned and well-informed in-
vestment decisions.

I was a proud supporter of the 1995
Act, which restored some rationality
and common sense to the laws regulat-
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ing federal securities litigation. That
bill set specific standards for federal
private class actions alleging securities
fraud, so that those deserving of com-
pensation received it, while those seek-
ing only to profit from the filing of an
abusive suit did not. Unfortunately, in
the wake of that Act, some enterpris-
ing plaintiffs’ attorneys have turned to
State courts to file abusive suits.
Through these State court actions,
plaintiffs’ attorneys have effectively
circumvented the reforms the 1995 Act
put in place, reforms we in Congress
overwhelmingly embraced in the 1995
Act.

Were the regulation of nationally
traded securities a matter of purely
local concern, I might agree with those
who see nothing wrong with this phe-
nomenon—who argue that each State
should be free to set for itself the laws
governing actions in its courts. But we
clearly are not dealing here with some-
thing of only local concern. To the con-
trary, the securities governed by this
bill—and it is important to emphasize
this point—are by definition trading on
national exchanges. As we all know, se-
curities traded on national exchanges
are bought and sold by investors in
every State, and those investors rely
on information distributed on a na-
tional basis. It simply makes no sense
to open those who make statements
about national securities on a national
basis to class actions brought under 50
separate State regulatory regimes—not
if we want efficient and well-function-
ing securities markets, that is. In
short, not only is a uniform standard
appropriate in this case; it provides
perhaps the quintessential example of
something that should be subject to
one set of standards nationwide.

For this reason, it is not surprising
that this bill has the support, not only
of a significant portion of the Congress,
but also of both the SEC and the Ad-
ministration. As someone involved for
many years in efforts to reform our na-
tion’s litigation system, | can say with
confidence that the fact that both the
SEC and the Administration support
this bill speaks volumes to the merits
of this bill.

Let me close, Mr. President, by
thanking the principal sponsors of this
bill, particularly Senators DoDD,
D’AMATO, GRAMM and DOMENICI. They
have worked hard to accommodate all
legitimate concerns raised about this
bill, working particularly closely with
both the SEC and the Administration,
and making significant changes to the
bill as it moved to the floor. | join with
them in urging my colleagues to pass
this important legislation today.

Mr. WELLSTONE. Mr. President, |
rise today to oppose S. 1260, the ‘““Secu-
rities Litigation Uniform Standards
Act of 1997.”

Mr. President, we are considering
legislation that would risk imperiling
the financial security of those individ-
uals most susceptible to fraud. The
American Association of Retired Per-
sons opposes this legislation based on
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the bill’s anti-investment character
and the heightened dependence of sen-
ior citizens on investment. | find it
very odd that in a time when the stock
market is doing so well that some of
my colleagues are considering exposing
Social Security to the vagaries of the
booms and busts of Wall Street, we are
preventing the states from protecting
their citizens from securities fraud. In
a time when more Americans are rely-
ing on investments for financial secu-
rity—especially retirees—we are roll-
ing back protections.

Many states, my own included, have
laws which provide for increased pen-
alties for fraud perpetrated against
Seniors and the disabled—the Min-
nesota statute mentions securities spe-
cifically—and Congress has always
given the states great leeway in pro-
tecting their consumers. In Minnesota,
there is an additional civil penalty of
$10,000 for each violation where decep-
tive trade practices, false advertising,
or consumer fraud are perpetrated
against elderly and disabled persons.

Not only are seniors and the disabled
at great risk for fraud, they are in-
creasingly becoming investors and they
are least able to recoup the income
lost. It is devastating for anyone to
lose their life savings through a lie, to
have their pension wiped out, but for
Americans on a fixed income—it will
destroy them, Mr. President.

I cannot support this legislation. It is
bad for investors, it is terrible for sen-
iors and the disabled, and it addresses
a problem which does not exist at the
expense of consumers.

| urge its rejection.

Mr. REED. Mr. President, as a sup-
porter of the Private Securities Litiga-
tion Reform Act of 1995 | am pleased to
support S. 1260, the Securities Litiga-
tion Uniform Standards Act of 1998.

The bill will create a uniform stand-
ard for securities class action lawsuits
against corporations listed on the
three largest national exchanges.

Class action suits are frequently the
only financially feasible means for
small investors to recover damages.

Yet, such lawsuits have also been
subject to abuse, draining resources
from corporations while inadequately
representing the interests of investor
plaintiffs.

Mr. President, in 1995, | voted to cur-
tail such abusive litigation. It was ob-
vious then that some class action suits
were being filed after a precipitous
drop in the value of a corporation’s
stock, without citing specific evidence
of fraud.

These lawsuits inflict substantial
costs upon corporations, harming the
business and its shareholders. Unfortu-
nately, since passage of federal proce-
dures protecting corporations from
such suits there has been some attempt
by class action plaintiffs to circumvent
these safeguards by filing similar law-
suits in state courts.

Mr. President, this Act will preempt
this circumvention, creating a national
standard for class action suits involv-
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ing nationally traded securities. | favor
this legislation because it recognizes
the national nature of our securities
markets, provides for more efficient
capital formation, and protects inves-
tors.

However, Mr. President, it is essen-
tial to recognize that preemption
marks a significant change concerning
the obligations of Congress.

When federal legislation was enacted
to combat securities fraud in 1933 and
1934, federal law augmented existing
state statutes. States were free to pro-
vide greater protections from fraud to
their citizens, and many have.

The Chairman of the Securities and
Exchange Commission has testified
concerning the traditional system by
which securities have been regulated:
through both public and private law-
suits in both state and federal courts.

Many of my colleagues voted for the
1995 legislation knowing that if federal
standards failed to provide adequate in-
vestor protections, state suits would
provide a necessary backup.

With passage of this legislation, my
colleagues and | have now accepted full
and sole responsibility to ensure that
fraud standards allow victimized inves-
tors to recoup lost funds.

Only a meaningful right of action
against those that defraud guarantees
investor confidence in our national
markets.

A uniform national standard con-
cerning fraud provides no benefit to
markets if issuers can, with impunity,
fail to ensure that consumers receive
truthful, complete information on
which to base investment decisions.

Specifically, my support rests on the
presumption that the liability standard
was not altered by either the 1995 Act
or this legislation.

I strongly endorse the Report which
accompanies this legislation, which
states clearly that nothing in the 1995
legislation changed either the scienter
standard or the previous pleading
standards associated with the most
stringent rules, those of the Second
Circuit.

The reason such standards were not
changed in 1995 is that they are essen-
tial to providing adequate investor pro-
tection from fraud.

I have been deeply troubled by the
ruling of several federal district courts
which, ignoring the clear legislative
history of the 1995 Act, have either
changed the requirements of scienter
in a fraud case or have invalidated the
proper pleading standard for a 10b-5 ac-
tion.

Mr. President, let me be clear: noth-
ing in the act addressed the scienter
standard: which has quite rightly been
held by every Circuit to rule on the
issue to include recklessness.

With regard to proper pleadings: the
PSLRA requires plaintiffs to plead spe-
cific facts ‘“‘giving rise to a strong in-
ference”” that the defendants acted
with the required state of mind. Prior
to the 1995 legislation, some circuit
courts allowed scienter to be averred
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generally. However, the PSLRA’s
heightened standard was specifically
linked to the most stringent pleading
standard at the time, that of the Sec-
ond Circuit. That standard allows a
plaintiff to establish a case by either
pleading motive and opportunity or
recklessness.

Mr. President, | believe that SEC
Chairman Levitt, who has a lifetime of
experience as both an investor and reg-
ulator of markets, has been the most
articulate concerning the need for a
recklessness standard concerning the
scienter requirement.

In October 21, 1997 testimony before
the Subcommittee on Finance and Haz-
ardous Materials of the House’s Com-
mittee on Commerce, Chairman Levitt
said:

In my judgment, eliminating recklessness
from the securities anti-fraud laws would be
tantamount to eliminating manslaughter
from the criminal laws. It would be like say-
ing you have to prove intentional murder or
the defendants gets off scot free. . . . If we
were to lose the reckless standard, in my
judgement, we would leave substantial num-
bers of the investing public naked to attacks
by fraudsters and schemers.

In testimony before the Banking
Subcommittee Chair by Senator
GRAMM, on October 29, 1997, Chairman
Levitt further articulated his position
regarding the impact a loss of reckless-
ness would have. He said:

A uniform federal standard that did not in-
clude recklessness as a basis for liability
would jeopardize the integrity of the securi-
ties markets, and would deal a crippling
blow to defrauded investors with meritorious
claims. A higher scienter standard would
lessen the incentives for corporations to con-
duct a full inquiry into potentially trouble-
some or embarrassing areas, and thus would
threaten the disclosure process that has
made our markets a model for nations
around the world.

I think the danger that a loss of
recklessness posses to our citizens and
our markets is clear.

Mr. President, equally important is a
pleading standard that allows victim-
ized investors to recover their losses.
The reason for allowing a plaintiff to
establish scienter through a pleading of
motive and opportunity or recklessness
is clear. As one New York Federal Dis-
trict Court has stated, “‘a plaintiff real-
istically cannot be expected to plead a
defendant’s actual state of mind.”

Since the 1995 Act allows for a stay of
discovery pending a defendant’s motion
to dismiss, requiring a plaintiff to es-
tablish actual knowledge of fraud or an
intent to defraud in a complaint raises
the bar far higher than most legiti-
mately defrauded investors can meet.

The SEC has been clear on this point
and it has been well recognized by the
supporters of both the 1995 and 1998
Acts that neither changed the preexist-
ing standards.

Mr. President, | am pleased that the
Chairman of the Committee and the
Ranking Member of the Subcommittee,
a prime sponsor of this legislation,
have today articulated their belief that
including reckless behavior in the defi-
nition of fraud is essential to the pro-
tection of our markets. | join them in
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their pledge to sponsor legislation
should such protections be threatened.

As a result, the legislative history of
both bills well establishes that the
scienter standard, as well as the plead-
ing standard of the Second Circuit
Court of Appeals, remains totally in-
tact. Therefore, it is now clear that
federal district court rulings that have
held otherwise are clearly in error.

Mr. President, | ask unanimous con-
sent to have printed in the RECORD an
analysis, preformed for me by the staff
of the SEC, of cases adjudicated under
the 1995 Act.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SECURITIES AND
EXCHANGE COMMISSION,
Washington, DC, April 20, 1998.

TED LONG,

Legislative Counsel, Offices of Senator Jack
Reed, Hart Senate Office Building, Wash-
ington, DC.

DEAR MR. LONG: The attached responds to
your request for staff technical assistance
with respect to S. 1260, the “‘Securities Liti-
gation Uniform Standards Act of 1997.”” This
technical assistance is the work of the staff
of the Securities and Exchange Commission;
the Securities and Exchange Commission
itself expresses no views on this assistance.

I hope the attached is responsive to your
request.

Sincerely,
RICHARD H. WALKER,
General Counsel.
Attachment.

PLEADING STANDARD SCORECARD
(As of April 17, 1998)

I. Cases Applying the Second Circuit
Pleading Standard:

1. City of Painesville v. First Montauk Fi-
nancial Corp., 1998 WL 59358 (N.D. Ohio Feb.
8, 1998).

2. Epstein v. Itron, Inc., No. CS-97-214
(RHW), 1998 WL 54944 (E.D. Wash. Jan. 22,
1998).

3. In re Wellcare Mgmt. Group, Inc. Sec.
Lit., 964 F. Supp. 632 (N.D.N.Y. 1997).

4. In re FAC Realty Sec. Lit.,, 1997 WL
810511 (E.D.N.C. Nov. 5, 1997).

5. Page v. Derrickson, No. 96-842-CIV-T-
17C, 1997 U.S. Dist. LEXIS 3673 (M.D. Fla.
Mar. 25, 1997).

6. Weikel v. Tower Semiconductor Ltd.,
No. 96-3711 (D.N.J. Oct. 2, 1997).

7. Gilford Ptnrs. L.P. v. Sensormatic Elec.
Corp., 1997 WL 757495 (N.D. Ill. Nov. 24, 1997).

8. Galaxy Inv. Fund, Ltd. v. Fenchurch
Capital Management, Ltd., 1997 U.S. Dist.
LEXIS 13207 (N.D. Ill. Aug. 29, 1997).

9. Pilarczyk v. Morrison Knudsen Corp., 965
F. Supp. 311, 320 (N.D.N.Y. 1997).

10. OnBank & Trust Co. v. FDIC, 967 F.
Supp. 81, 88 & n.4 (W.D.N.Y. 1997).

11. Fugman v. Aprogenex, Inc., 961 F. Supp.
1190, 1195 (N.D. I1l. 1997).

12. Shahzad v. H.J. Meyers & Co., Inc., No.
95 Civ. 6196 (DAB), 1997 U.S. Dist. LEXIS 1128
(S.D.N.Y. Feb. 6, 1997).

13. Rehm v. Eagle Fin. Corp., 954 F. Supp.
1246, 1252 (N.D. I11. 1997).

14. In re Health Management Inc., 970 F.
Supp. 192, 201 (E.D.N.Y. 1997).

15. Marksman Partners, L.P. v. Chantal
Pharmaceutical Corp., 927 F. Supp. 1297, 1309-
10, 1309 n.9 (C.D. Cal. 1996).

16. Fischler v. AmSouth Bancorporation,
1996 U.S. Dist. LEXIS 17670 (M.D. Fla. Nov.
14, 1996).

17. STI Classic Fund v. Bollinger Indus-
tries, Inc., No. CA 3:96-CV-0823-R, 1996 WL
866699 (N.D. Tex. Nov. 12, 1996).
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18. Zeid v. Kimberley, 930 F. Supp. 431 (N.D.
Cal. 1996).

Il. Cases Applying a Stricter Pleading
Standard than the Second Circuit:

A. Cases Holding that Motive and Oppor-
tunity and Recklessness do not Meet Plead-
ing Standard.

1. Mark v. Fleming Cos., Inc., No. CIV-96-
0506-M (W.D. Okla. Mar. 27, 1998).

2. In re Silicon Graphics Sec. Lit., 970 F.
Supp. 746 (N.D. Cal. 1997).

3. In re Comshare, Inc. Sec. Litig., Case No.
96-73711-DT, 1997 U.S. Dist. LEXIS 17262 (E.D.
Mich. Sept. 18, 1997).

4. Voit v. Wonderware Corp., No. 96-CV.
7883, 1997 U.S. Dist. LEXIS 13856 (E.D. Pa.
Sept. 8, 1997).

5. Powers v. Eichen, No. 96-1431-B (AJB),
1997 U.S. Dist. LEXIS 11074 (S.D. Cal. Mar. 13,
1997).

6. Norwood Venture Corp. v. Converse Inc.,
959 F. Supp. 205, 208 (S.D.N.Y. 1997).

7. Friedberg v. Discreet Logic, Inc., 959 F.
Supp. 42, 48-49 (D. Mass. 1997).

8. In re Glenayre Technologies, Inc., 1997
WL 691425 (S.D.N.Y. Nov. 5, 1997).

9. Havenick v. Network Express, Inc., 1997
WL 626539 (E.D. Mich. Sep. 30, 1997).

10. Chan v. Orthologic Corp., et al., No.
CIV-96-1514-PHX-RCB (D. Ariz. Feb. 5, 1998)
(dicta).

B. Cases Holding only that Motive and Op-
portunity do not Meet Reform Act’s Plead-
ing Standard:

1. Novak v. Kasaks, No. 96 Civ. 3073 (AGS),
1998 WL 107033 (S.D.N.Y. Mar. 10, 1998).

2. Myles v. MidCom Communications, Inc,
No. C96-614D (W.D. Wash. Nov. 19, 1996).

3. In re Baesa Securities Litig., 969 F. Supp.
238 (S.D.N.Y. 1997).

4. Press v. Quick & Reilly Group, Inc., No.
96 Civ. 4278 (RPP), 1997 U.S. Dist. LEXIS
11609, at *5 (S.D.N.Y. Aug. 8, 1997).

I11. Examples of Cases with Language
Questioning Recklessness as a Basis of Li-
ability (All Cases Previously Listed Above):

1. In re Silicon Graphics Sec. Lit., 970 F.
Supp. 746 (N.D. Cal. 1997).

2. Friedberg v. Discreet Logic, Inc., 959 F.
Supp. 42, 49 n.2 (D. Mass. 1997).

3. Norwood Venture Corp. v. Converse Inc.,
959 F. Supp. 205, 208 (S.D.N.Y. 1997).

Mr. REED. Mr. President, as this leg-
islation makes clear, those rulings that
reject the reckless standard, or the
Second Circuit’s pleading standard are
clearly wrong and a threat to the secu-
rity of our markets.

Mr. President, with assurances that
proper protections for investors will re-
main in place, | am pleased to support
the 1998 Act, thus moving toward an ef-
ficient, national uniform standard for
securities class action lawsuits.

I trust that higher courts will adhere
to current principles of legislative his-
tory and case law to rule that the
pleading and scienter standards con-
tinue to protect investors and that we
will remain true to our commitment
and fix any error.

Additionally, as expressed in votes
during the mark-up of this legislation,
I am concerned that the definition of
class action, as currently included in
the bill, is too broad.

Specifically, by defining a class as
those whose claims have been consoli-
dated by a state court judge, the bill
infringes upon the rights of individual
investors to bring suit; a situation
sponsors have sought to avoid. | hope
that this issue can be resolved today on
the floor.
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Finally, | have appreciated the ex-
pert analysis that the Chair, Commis-
sioners, and staff of the Securities and
Exchange Commission have provided
on this issue. | thank them for their as-
sistance.

Ms. MIKULSKI. Mr. President, | rise
to support the Securities Litigation
Uniform Standards Act. | supported
the 1995 Private Securities Litigation
Reform Act for three reasons: to stop
the bounty hunters, to put the person
who had lost the most money in charge
of class action suits, and to penalize
people who commit fraud.

I have been very disturbed and dis-
appointed to hear from many Maryland
biotechnology and high technology
companies that the 1995 reforms are
being circumvented and, that in some
respects, nothing has changed.

Why has nothing changed even
though we enacted those important re-
forms? Because some have refused to
accept the law of the land. Rather than
abide by congressional efforts to pro-
tect small companies that create jobs
and help to maintain our robust econ-
omy, a small group of specialized law-
yers have simply shifted their filings to
state courts.

Enacting this uniform standards leg-
islation would close this loophole and
enable Congress to finish the job of
eliminating abusive securities litiga-
tion that hampers and harms our eco-
nomic future

Uniform standards would only in-
volve class action suits with at least 50
plaintiffs involving nationally traded
securities. These claims were rarely
filed in state courts until federal re-
form became law in December 1995.

This exposure of national companies
and their shareholders to lawsuits by 50
different sets of rules amounts to a bal-
kanization of securities law that boosts
legal fees, distracts companies from
creating jobs, and erodes the value of
shareholder investments.

I have heard from Maryland CPAs,
venture capitalists, and Maryland com-
panies along the 1-270 High-Tech High-
way that these uniform standards are
needed.

I believe that much of our economic
future is in new and developing indus-
tries such as high technology and bio-
technology. New, high-tech jobs are
created only when companies generate
capital to allow them to move into new
fields. Without a balanced and uniform
legal system free of loopholes, these
companies must spend too much on
frivolous litigation and not enough on
investments to generate jobs.

Mr. President, this legislation is
about perfecting the important reforms
we passed in 1995 to protect our emerg-
ing industries as they strive to inno-
vate and create jobs. Promoting job
creation is one of my economic prin-
ciples, and | am pleased to support this
legislation today.

Mr. HATCH. Mr. President, | rise
today to speak about S. 1260, the Secu-
rities Litigation Uniform Standards
Act of 1998. I am pleased that this bill
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is being acted upon today. Enactment
of this bill will implement the underly-
ing purpose of the Private Securities
Litigation Reform Act of 1995 by estab-
lishing uniform standards governing
private securities litigation.

The Private Securities Litigation Re-
form Act of 1995 provided a ‘‘safe har-
bor”’ for forward-looking statements in
order to encourage companies to make
voluntary disclosures regarding future
business developments. This objective
was important to provide an environ-
ment in which companies could provide
more information to potential inves-
tors without undue risk of litigation.

Since passage of the 1995 Act, how-
ever, actions are often filed in state
courts in order to circumvent these
very protections. The resulting threat
of frivolous lawsuits and liability
under state law discourages corporate
disclosure of forward-looking informa-
tion to investors, eroding investor pro-
tection and jeopardizing the capital
markets that are so important to the
productivity of the fast-growing sec-
tors of our economy.

Uniform liability standards elimi-
nate this threat and the drag on our
economy which it causes. The enact-
ment of this bill will, | believe, be a
great impetus for new businesses, espe-
cially those in the rapidly growing
high-tech and bio-tech fields of our
economy. This bill thereby creates a
business atmosphere that encourages,
rather than inhibits economic growth.

I hope my colleagues will join me in
supporting passage of S. 1260, the Secu-
rities Litigation Uniform Standards
Act of 1968.

Mr. GRAMS. Mr. President, | rise in
strong support of S. 1260, the Securities
Litigation Uniform Standards Act,
which is necessary to preserve the in-
tent of the Public Securities Litigation
Reform Act of 1995. This bipartisan leg-
islation is narrowly drafted to correct
an unexpected consequence of the Pub-
lic Securities Litigation Reform Act
and is supported by the White House
and the Securities and Exchange Com-
mission (SEC).

Following enactment of the 1995 Act,
it became apparent that trial lawyers
were up to their old tricks by cir-
cumventing the intent of the law by
bringing frivolous class action law
suits in state courts, rather than in
Federal court. Although brought in a
different forum, this action yields the
same result—namely raising the cost
to investors, workers, and customers.
As a member of the conference com-
mittee on the 1995 Act, | can assure you
that this is not the intent of Congress.

As its name implies, S. 1260 preserves
the 1995 Act by establishing uniform
standards governing private class ac-
tions involving nationally traded secu-
rities. This bill does not interfere with
the ability to bring criminal suits in
state courts or for individuals to seek
relief in state courts. Rather, this Act
simply requires that class action law-
suits against nationally traded securi-
ties be filed in Federal court.
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I urge my colleagues to support this
legislation and hope that it will be ap-
proved expeditiously so as to preserve
the intent of the 1995 Act.

Mr. KERRY. Mr. President, | would
like to thank the Senators DobD and
GrRAMM for their work in bringing this
legislation before us today. | support
this effort to reestablish the reasonable
limitations the Congress established in
1995 with respect to class action law-
suits alleging the commission of secu-
rities fraud in connection with the pur-
chase or sale of a covered security.
This was a warranted and important
step, and the efforts to effectively nul-
lify it by bringing such suits in state
courts must be halted, which this legis-
lation does by requiring all class action
suits of this type be brought in federal
courts.

While fraudulent actions by a compa-
ny’s management can destroy an indi-
vidual investor’s retirement nest egg, a
frivolous suit filed against a start-up
high-technology company can stop
that business dead in its tracks. We
need to protect the rights and interests
of both shareholders and entre-
preneurs. Although no law can do that
perfectly, | believe this legislation will
bring us as close as possible to the cor-
rect balance.

The high technology sector has
played an important part in the eco-
nomic development of Massachusetts
and the nation. This sector, which has
been the most frequent target of secu-
rities strike suits, is critical to our fu-
ture economic growth and the creation
of highly skilled, family-wage jobs.
Frivolous strike suits have had a
chilling effect on start-up high-tech-
nology, biotechnology, and other
growth businesses.

After the growth of frivolous strike
suits during the first part of this dec-
ade, passage of the Securities Litiga-
tion Reform Act in 1995 was successful
to a large degree in limiting strike
suits in federal court. But litigants are
too often circumvented its impedi-
ments to frivolous lawsuits by bringing
actions in state court, reinvigorating
the threat to emerging companies.

The Securities Litigation Reform
Act’s limits on discovery fishing expe-
ditions, until a court rules on the mer-
its of a case, does not apply in state
court, and plaintiffs have begun to file
state lawsuits in order to gain access
to important company information—
too often this has permitted ‘‘fishing
expeditions’ into corporate files to try
to find evidence of fraud. Actions such
as these frustrate the intent of the re-
form law. Moving these cases to federal
court should eliminate these meritless
“fishing expeditions.”

Strike suits in state courts also have
had a chilling effect on the number of
companies which have released for-
ward-looking statements on earnings.
Companies fear that if the information
on earnings that they release proves to
be inaccurate, they will be held liable
in state court. The lack of accurate,
forward-looking information on compa-
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nies makes it more difficult for inves-
tors to make informed judgments
about their future. Reducing suits to
those that can meet federal court
standards should give these companies
the confidence to release voluntarily
their future earnings estimates, which
should increase the efficiency of cap-
ital and reduce future stock volatility
in our markets.

Finally, the Securities Litigation Re-
form Act included important provi-
sions which restrict the use of “‘profes-
sional plaintiffs,”” eliminate bounty
payments, limit attorneys’ fees, assure
class action lawsuit members receive
notice of settlement terms, and re-
strict secret agreements under seal.
None of these protections is available
for class action suits brought in state
courts.

Moving all class action securities
lawsuits to federal court should lead to
the creation of a more favorable, stable
climate for businesses while preserving
important remedial means for share-
holders with legitimate complaints
about inappropriate corporate activi-
ties. Investors should gain better infor-
mation about the marketplace. A di-
minished threat of abusive strike suits
will strengthen the ability of busi-
nesses to provide investors with more
information.

I believe this helps to restore the bal-
ance we seek on behalf of all Ameri-
cans, both those who are investors and
those who are entrepreneurs and man-
agers. | will support its passage and
complement those who have brought it
to passage.

The PRESIDING OFFICER. The time
of the Senator from Maryland has ex-
pired.

The Senator from New York.

Mr. D’AMATO. Mr. President, | know
there are a number of amendments. |
ask my colleagues, in the interest of
moving forward if they would submit
those amendments so we can start
working on them.

The PRESIDING OFFICER. The Sen-
ator from New York has 2 minutes 36
seconds remaining. The time has ex-
pired on the side of the Senator from
Maryland.

Mr. SARBANES. Once an amendment
is sent to the desk we can have time to
proceed; is that correct?

The PRESIDING OFFICER. That is
correct.

AMENDMENT NO. 2395
(Purpose: To provide that the appropriate

State statute of limitations shall apply to

certain actions removed to Federal court)

Mr. SARBANES. | send an amend-
ment to the desk for myself, Senator
BRYAN and Senator JOHNSON.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Maryland [Mr. SAR-
BANES], for himself, Mr. BRYAN and Mr.
JOHNSON, proposes an amendment numbered
2395.

Mr. SARBANES. Mr. President, | ask
unanimous consent reading of the
amendment be dispensed with.

The
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 9, between lines 9 and 10, insert
the following:

““(d) APPLICABILITY OF STATE STATUTE OF
LiMITATIONS.—Notwithstanding  subsection
(b), an action that is removed to Federal
court under subsection (c) shall be subject to
the State statute of limitations that would
have applied in the action but for such re-
moval.

On page 9, line 10, strike ““(d)”” and insert

“(e)”.

On page 10, line 12, strike ‘“(e)”’ and insert
“f)”.

On page 10, line 17, strike ““(f)”” and insert
“@)".

On page 14, between lines 10 and 11, insert
the following:

*(3) APPLICABILITY OF STATE STATUTE OF
LIMITATIONS.—Notwithstanding paragraph
(1), an action that is removed to Federal
court under paragraph (2) shall be subject to
the State statute of limitations that would
have applied in the action but for such re-
moval.

On page 14, line 11, strike ““(3)” and insert
Ly,

(O)n page 15, line 15, strike *““(4)”” and insert
“5)”.

(O)n page 15, line 20, strike ““(5)”” and insert
“(6).

Mr. SARBANES. Mr. President, Sen-
ator CLELAND has been here for some
time on the floor. I know he wishes to
speak to the bill, and in the course of
those remarks would be speaking to
this amendment, so | yield the floor. |
hope that Senator CLELAND will be rec-
ognized.

The PRESIDING OFFICER. The
Chair recognizes the distinguished Sen-
ator from Georgia.

Mr. CLELAND. Mr. President, | rise
today to express my reservations about
the merits of S. 1260.

| served as Georgia’s Secretary of
State and Commissioner of Securities
for many years. | was responsible for
administering Georgia’s securities laws
and providing investor protection for
Georgia residents.

We are all aware that the securities
markets are an integral part of our na-
tion’s economy and that we have expe-
rienced tremendous growth in these
markets. Nearly half of all American
households now invest in the stock
market either directly or through mu-
tual funds. These are not just rich peo-
ple trying to become richer. These are
primarily middle class Americans seek-
ing to fund their children’s education,
to save up for a down payment on a
home, and to provide a decent standard
of living for themselves in retirement.
In 1990, only 17.8 percent of all Ameri-
cans invested in equities but that fig-
ure has grown dramatically, and one in
three households now own securities.

Unfortunately, these successes have
led to a tremendous increase in fraud
and abuse. Recently, top securities
watchdogs in the United States have
warned that the explosion in the stock
market has led to a sharp rise in secu-
rities sales fraud and stock price ma-
nipulation. Several studies have shown
that many Americans lack the finan-
cial sophistication to protect them-
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selves from fraud. At a town meeting
in Los Angeles, SEC Chairman Levitt
cautioned that investors are ‘‘more
vulnerable than ever to fraud.” This
concern has been echoed by others who
point to a disturbing rise in the level of
securities fraud and there are many al-
legations that organized crime is seek-
ing a foothold in certain sectors of the
securities marketplace.

It is unclear whether there is any
means for defrauded investors to re-
cover stolen money under federal law
following the passage of the 1995
PSLRA, which severely Ilimits the
rights of defrauded investors. Preemp-
tion of state remedies under S. 1260
could lead investors with no ability to
protect themselves against fraud. Sev-
eral federal district courts have issued
rulings on the 1995 law that are so re-
strictive that they threaten almost all
private enforcement—including hold-
ing that reckless wrongdoers are no
longer liable to their victims under the
PSLRA. | strongly disagree with this
interpretation because Congress, when
it crafted the PSLRA, it did not intend
to eliminate recklessness as a standard
of liability. On the contrary, it is my
understanding that the PSLRA did not,
in any way, alter the scienter standard
in federal securities fraud suits.

Let us be clear about who suffers in
the cases of securities fraud—it is re-
tirees living on fixed incomes, young
families struggling to make ends meet
and save for their children’s education,
teachers, and factory workers. Each
day, devastating cases are brought to
the attention of securities regulators
and law enforcement officers. Indeed,
financial fraud is a serious and growing
problem. No discussion about securities
litigation reform is complete without
serious consideration of the potential
impact on small investors across the
country. The elimination of state rem-
edies against fraud could be cata-
strophic for millions of Americans. The
fundamental purpose of securities law
is to protect investors, something that
S. 1260 does not adequately address. In
fact, S. 1260 is designed merely to pro-
tect big business.

The confidence in our securities mar-
kets results, in part, because of the co-
operative enforcement system that has
served the United States exceptionally
well since the Depression. Substantive
securities regulation in this country
began at the state level. In 1911, the
State of Kansas enacted the nation’s
first Blue Sky Law. Other states quick-
ly adopted their own version of such
legislation. Congress passed federal se-
curities laws in 1933 and 1934 to com-
plement—not replace—state laws and
to stop abuses that caused the 1929
crash.

Many states have chosen to provide
more expansive investor protections
than federal law currently provides—
through accountability for aiders and
abettors, realistic time limits for filing
a fraud claim, and the ability of inves-
tors to recover fully from professionals
who help perpetrate frauds when the
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primary wrongdoer is bankrupt, in jail,
or has fled the country.

In the late 1980s as Secretary of
State, | conducted a series of public
hearings to focus on securities fraud
taking place in Georgia. This led me to
recommend a number of changes to
strengthen Georgia’s securities laws.
These changes established significant
disclosure requirements for those deal-
ers offering and selling certain stocks
within or from the state of Georgia.
These recommendations were unani-
mously enacted as amendments to the
Georgia Securities Act, and gave my
staff more tools to effectively deal
with securities fraud. The Georgia leg-
islature also installed securities fraud
as a predicate offense for purposes of li-
ability under the RICO statute. | am
pleased to report that the efforts of the
Georgia General Assembly are the rule
rather than the exception. According
to the SEC, 49 of the 50 states provide
liability for aiders and abettors now
unavailable under federal law, and 33
states provide longer statutes of limi-
tations for securities fraud actions
than current federal law. Mr. Presi-
dent, S. 1260 would undermine these
important state remedies.

Simply put, S. 1260 is an affront to
the efforts of state governments across
the country to locally protect their
public investors from fraudulent secu-
rities transactions. For example, this
bill reinforces the unduly short statute
of limitations in federal law. In effect,
federal law rewards those perpetrators
of fraud who successfully conceal the
fraud for more than three years. A ma-
jority of states have statutes of limita-
tions that are longer than the federal
statute. As currently written, S. 1260
would preempt those state laws. Fur-
thermore, the definition of ‘‘class ac-
tion” contained in this bill is overly
broad. | have been informed that the
definition of ‘“‘class action’ in S. 1260
would allow single suits filed in the
same or different state courts to be
rolled into a larger federal class action,
and this was never contemplated or de-
sired by individual plaintiffs.

Another cause for concern is that
under S. 1260, defrauded state and local
pension funds are barred from recover-
ing from corporate wrongdoers in state
court. Since many remedies have al-
ready been foreclosed in federal court,
the state or local government and its
taxpayers may be required to make up
losses in the pension fund resulting
from fraudulent securities trans-
actions. If state and local governments
are creatures of state law, shouldn’t
they be entitled to pursue state rem-
edies?

State and local government rep-
resentatives are unequivocal in their
opposition to S. 1260. The National
League of Cities, the U.S. Conference of
Mayors, the Government Finance Offi-
cers Association, and the National As-
sociation of State Retirement Admin-
istrators all reject the bill in its cur-
rent form.

Mr. President, | am not convinced
that the federal preemption of state
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anti-fraud protections is a necessary
step. Preemption supporters emphasize
an “‘explosion’ of state suits filed to
circumvent the PSLRA in the two
years since its enactment. Yet the
number of state securities class actions
filed in 1997—only 44 nationwide—rep-
resents a 33 percent decrease since 1996
and is lower than the number filed in
any of the three years before the
PSLRA was passed. In addition, most
of the state court cases have been filed
in California. No state other than Cali-
fornia has had more than seven securi-
ties class actions filed in the two years
since the enactment of the PSLRA. Mr.
President, if a problem exists, then it
should be addressed in Sacramento, not
Washington, and | understand that
California has already established a
legislative commission to study its
laws and make changes if necessary.
Other states should be free to decide
how to protect their own citizens from
fraud.

Mr. President, | support the right of
investors to seek legal remedies
against those persons selling fraudu-
lent securities. | have supported an in-
vestor’s right to seek redress through
mediation, arbitration, and civil litiga-
tion. While | worked to streamline the
regulatory process in Georgia, | op-
posed amendments to federal regula-
tions that would have impaired the
ability of a state to protect its inves-
tors. Here in the Senate, my focus re-
mains the same. For this reason, | op-
pose S. 1260.

Thank you Mr. President. | yield the
floor.

Mr. D’AMATO addressed the Chair.

The PRESIDING OFFICER. The dis-
tinguished Senator from New York is
recognized.

Mr. D’AMATO. Mr. President, | be-
lieve that my colleague, the Senator
from Maryland, is going to speak to
this amendment. This amendment
would indeed promote forum shopping
for those lawyers to look for the State
that had the longest statute of limita-
tions.

I point out the Lampf decision, which
will be referred to. After that decision,
in a sample of actions brought in the
State courts, 43 of them were filed
within the 4-year period of time—43 out
of a total of 44. So we do not believe
this amendment will do anything other
than to promote forum shopping for
the longest period of time, and that it
really counteracts the Supreme Court’s
decision, which has not worked a hard-
ship on plaintiffs who have a legiti-
mate suit or seek to bring it.

Mr. SARBANES addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Maryland.

Mr. SARBANES. Mr. President, this
amendment, as the Senator from New
York has indicated, goes to the ques-
tion of the statute of limitations, and
it seeks to preserve the State statutes
of limitations.

Let me quickly review the history. In
the Lampf case, which my colleague re-
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ferred to, the Supreme Court signifi-
cantly shortened the period of time in
which investors may bring securities
fraud actions. On a 5 to 4 vote—in other
words, in a very closely divided Court—
the Supreme Court held that the appli-
cable statute of limitations is 1 year
after the plaintiff knew of a violation,
and in no event more than 3 years after
the violation occurred. In other words,
once the violation occurs, if the plain-
tiff never finds out about it and 3 years
pass, you can’t do anything about it,
even though, of course, one of the hall-
marks of securities fraud is conceal-
ment and deception specifically de-
signed to keep them from finding it
out.

The other aspect was 1 year after the
plaintiff knew of the violation. Now,
this is shorter—this statute of limita-
tions —than those that exist in private
securities actions in the law in 33 of
the 50 States, as my distinguished col-
league illustrated earlier with his map.

Testifying before the Banking Com-
mittee in 1991, SEC Chairman Richard
Breeden stated:

The timeframe set forth in the Court’s de-
cision is unrealistically short and will do
undue damage to the ability of private liti-
gants to sue.

Chairman Breeden went on to point
out that many cases come to light only
after the original distribution of secu-
rities. The Lampf cases could well
mean that, by the time investors dis-
cover they have a case, they are al-
ready barred from the courthouse. The
FDIC and the State securities regu-
lators joined the SEC in 1991 in favor of
overturning the Lampf decision. In
fact, Chairman Levitt testified before
the Securities Subcommittee of our
committee in April of 1995:

Extending the statute of limitations is
warranted because many securities frauds
are inherently complex and the law should
not reward the perpetrator of a fraud who
successfully conceals its existence for more
than 3 years.

Chairman Levitt reaffirmed his sup-
port for a longer statute of limitations
before the committee as recently as
March 25, 1998. 1 continue to believe
that this time period in the Federal
legislation does not allow individual
investors adequate time to discover
and pursue violations of securities law,
but we raised that issue before and
that issue was decided.

So this amendment isn’t trying to
change the time period for securities
fraud actions brought in Federal court.
This amendment seeks to fix a related
problem that will be created by this
bill. Because of the overly broad defini-
tion of a class action, this bill creates
a flaw; namely, that the Federal stat-
ute of limitations will now apply in an
unfair manner to State cases. Cases
that were timely filed under State
statute of limitations may now be re-
moved to Federal court and then dis-
missed under the shorter Federal stat-
ute of limitations.

Mr. BRYAN. Mr. President, will the
Senator from Maryland yield for a
question?
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Mr. SARBANES. | yield to my col-
league.

Mr. BRYAN. Is the Senator indicat-
ing that an investor who files in a
State court in a timely fashion after
having consulted with legal counsel
that said, yes, this is a timely action—
and we shall assume for the sake of the
discussion meritorious—can have his
action, in effect, dismissed by having it
removed to the Federal court and the
shorter statute of limitations of 1 to 3
years as is required under Federal law?

Mr. SARBANES. Exactly.

Mr. BRYAN. It will wipe them out.

Mr. SARBANES. Investors who file
in a timely fashion under State law
may find their lawsuits dismissed be-
cause, contrary to their intention, and
in many instances unbeknownst to
them that this would happen, they find
themselves lifted out of a State court,
put into the Federal court, and at that
point the shorter statutes of limita-
tions apply. So their suit is dismissed
for failure to meet a shorter time re-
quirement that they couldn't have
known was going to be applied to them.

This problem is created in part be-
cause of the broad definition of what is
a class action that is in this legisla-
tion. So you could have an individual
investor who finds himself classified as
part of a group, although he was not
part a group. He filed it on his own. He
had his own lawyer, and he wasn’t in
collusion with anybody else in doing
this. Or you could have 50 identified in-
vestors—say, school districts, or water
and sewer districts—that get de-
frauded. If there are more than 50, they
can be lifted out of the State court and
put into the Federal court. When they
went into the State court, they met
the statute of limitations. But when
they get lifted out of the State court
and put in the Federal court, they then
have to comply with this shorter stat-
ute of limitations, and they find them-
selves dismissed for failure to meet the
shorter time requirement.

Mr. BRYAN. So the perpetrator of
the fraud, if | understand what the
Senator from Maryland is saying, has
the ability to wipe out the small inves-
tor by removing the cause of action to
the Federal court, even though that
case was filed timely under State law
and even though the small investor
says, Look, | want to have this action
continued at the State level. So the
Senator is saying, if 1 understand the
Senator from Maryland correctly, that
the power to wipe out this cause of ac-
tion, to wipe out any possibility for re-
lief, are now providing that to the per-
petrator of the fraud?

Mr. SARBANES. That is correct.

Mr. BRYAN. The perpetrator of the
fraud is allowed to do that under this?

Mr. SARBANES. That is right. What
this amendment does, very simply, is it
provides that when the investors are
removed from the State court to the
Federal court, they can bring their
State statute of limitations with them.
If they filed in the State court, and
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they complied with the statute of limi-
tations, they ought not to find them-
selves taken into Federal court and
then being told they do not comply
with the shorter statute of limitations
and they are out of the courthouse

when they, in fact, complied at the
State level with the State statute of
limitations.

This is to deal with this unfairness

whereby an investor can file a timely
suit under State rules and without ad-
vance warning later be dismissed under
a different set of rules. Anyone who
wished to bring the suit in the Federal
court would have to abide by the 1- and
3-year limitation of Lampf. But this is
clearly unfair to an investor who is
acting in a reasonable manner.

This amendment is supported by a
broad coalition of government officials
and consumer groups. The National
League of Cities, the National Associa-
tion of Counties, the U.S. Conference of
Mayors, and others have written to ex-
press their support for an amendment
to allow plaintiffs to carry State stat-
ute of limitations with them in cases
filed in State court which are removed
to Federal court. The Consumer Fed-
eration of America has joined as well.

I hope my colleagues will support
this amendment. It is an effort to deal
with what, | think, is a very specific
and definable flaw in this legislation. |
don’t think investors going into a
State court, timely under State law—
and | refer back to the comments of
Chairman Breeden and others about
the complexities of these cases, the dif-
ficulty of discovering the fraud, the
difficulty of bringing the suit once the
fraud is discovered—that they then
ought to find themselves foreclosed al-
together from any equitable relief sim-
ply by removal to the Federal court
and the application of the shorter stat-
ute of limitations.

Mr. DODD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Mr. President, | rise in
opposition to the amendment. The pur-
pose of this amendment is, obviously,
to thwart the underlying rationale for
the legislation.

My colleagues have already pointed
out that there are 50 jurisdictions with
different statutes of limitations in
them. My colleague from Nevada has
worked long and hard on the issue of
trying to extend the statute of limita-
tions at the Federal level, which is an
effort that | applaud and support. After
the Lampf decision, | thought it is
worthwhile. | don’t disagree with him
on that. | disagree with my colleague
from Maryland. That is not the issue.

The issue, of course, is not whether
or not there is a statute of limitations
at the Federal level but whether or not
you are going to allow 50 different indi-
viduals to apply State statute of limi-
tations on nationally traded securities
accounts on national markets. The
purpose of this bill is a uniform stand-
ard for which nationally traded securi-
ties are traded on national markets.
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If you are going to allow 50 different
jurisdictions to apply 50 different stat-
utes of limitations, you have just de-
stroyed the very purpose of the legisla-
tion. Vote against the bill if you want.
But you can’t very well vote for this
amendment and then vote for the bill.
It doesn’t make any sense at all.

Of course, this idea that this has
been a great disadvantage, let me share
some hard facts with my colleagues
about what has happened, because in
order to make this amendment a Fed-
eral limit, you have to have informa-
tion backing it, supporting it, underly-
ing it, which indicates there is a prob-
lem here.

The evidence since 1991, when the
Lampf decision was rendered, clearly
refutes the contention that State
courts are necessarily a safety net for
meritorious claims. The evidence of
that would lead one to the opposite
conclusion. The statute of limitations
was shortened, as my colleague from
Nevada and the Senator from Maryland
pointed out, by a Supreme Court deci-
sion in 1991. That was 4 years, between
1991 and 1995, before we passed the 1995
litigation reform bill.

So it is kind of an interesting 4 years
to look at. You have the Lampf deci-
sion in 1991. We passed in 1995 the liti-
gation reform bill. What happened be-
tween 1991 and 1995? There is almost no
evidence, none, that plaintiffs brought
securities fraud cases in class actions
against nationally traded securities in
State courts during 1991 and 1995—no
evidence of it at all. That would be the
time you might do it because there the
law said, of course, you could go into
State courts and use the State statute
of limitations. If you want to take ad-
vantage of it, that period of time would
certainly be an indication of what was
going on.

There is evidence that many of the
suits brought in State courts since the
1995 act are well within the 1 to 3 years.
Again, let me emphasize that | don’t
have any difficulty with the notion of
having a longer period. | agree with my
colleague on that.

But he knows and | know we have
been through that. We haven’t been
successful in extending it. Now, maybe
someday we can. Maybe we can con-
vince others. But that is a different de-
bate—an important debate but a dif-
ferent debate. The debate here raised
by this amendment is, do we allow the
50 different jurisdictions, 33 States
which do better, 17 which do worse—by
the way, in 17 States you would be dis-
advantaged between what the Federal
law provides and what the State courts
do. So you get a mixed bag on this.

But since 1995, most of the actions
that have been brought in the statute
of limitations were brought well within
the 1 year of the discovery or 3 years of
when the fraud was committed, which
is what the Lampf decision allowed and
provided for. In fact, it is worthwhile
to note that in some of these cases the
suggestion somehow that the statute of
limitations is a problem is ludicrous on
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its face. Three suits were filed against
Intel Corporation within 48 hours of an
adverse earnings announcement—48
hours; three lawsuits were filed within
48 hours. One in 3 years. It is ridicu-
lous; these lawsuits are being filed al-
most momentarily in many cases.

We have a second case of the EMC
corporation. A case was filed within 20
hours of an adverse announcement. The
notion somehow that this a great effort
to discover fraud in these cases—the
notion somehow that those of us in
support of this bill in any way want to
discourage investors from bringing le-
gitimate lawsuits as plaintiffs is to-
tally wrong.

And part of what we rest our case on,
Mr. President—let me share with my
colleagues what you could find on your
Internet this morning, not a year ago
or 5 years ago or 6 months ago. It is en-
titled ““Stock Disasters.” ‘‘Stock Dis-
asters” it is called. That might suggest
we have had some real fraud going on—
“‘Stock Disasters.”” You hit on your lit-
tle mouse here, and you hit on “Top
Stock Losers of the Day.”” Boom, this
page pops up. You have to get this one,
and then you get this one.

What does it show you? It lists stock
fluctuations, stocks that lost money,
stocks that gained money. That is all.

Mr. D’AMATO. Will the Senator yield
for a question?

Mr. DODD. | am happy to yield to my
colleague.

Mr. D’AMATO. Let me ask the Sen-
ator, does the underlying legislation in
any way limit the Securities and Ex-
change Commission from bringing any
action to recover for disgorgement
where there is fraud?

Mr. DODD. None whatsoever.

Mr. D’AMATO. There is no statute of
limitations?

Mr. DODD. Absolutely none.

Mr. D’AMATO. So the SEC can bring
these actions but the strike lawyers
can’t wait indefinitely and pick a
forum. That is what the Senator is say-
ing. But certainly the SEC can still
bring these actions at any time that it
discovers fraud.

Mr. DODD. My colleague from New
York is absolutely correct. The point
we have been trying to make here is
that if you go here —and ‘‘Stock Disas-
ters” is the title of this, Mr. Presi-
dent—and then you switch on ‘“‘Stock
Disasters’’—and the stocks decline in a
couple cases, some stocks going up—
there is no allegation here of fraud or
mismanagement, merely stock fluctua-
tions.

Stock disasters? That is not a disas-
ter. It is 10:52 this morning. That is
how these suits are filed. It is ludicrous
to somehow suggest we are talking
about deep fraud in these cases. All we
are trying to do is slow this down so
that legitimate plaintiffs can bring
lawsuits, and also legitimate investors
particularly—and a lot of these compa-
nies, by the way, | point out, Mr. Presi-
dent, a lot of these companies, if you
look at the losers as of 10:52 this morn-
ing, are your small high-tech firms.
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That is the future of our economy, by
the way. That is the knowledge-based
economy of our country for the 2ist
century. Let some predator law firm go
out there because they get a slight
stock fluctuation and bring a lawsuit
against them, having to spend millions
of dollars to defend the company, you
lose the company. Who benefits from
that? | tell you who does. The law firm.
That is who does. That is all this is
about, the bottom line. That is all this
is about.

So we talk here about the statute of
limitations. Again, | am all for extend-
ing it. | think there is a case to be
made on that. But to say here with na-
tionally traded securities on national
markets, these exchanges, that you are
going to have to go through 50 different
jurisdictions is to defeat the very pur-
pose of what we are trying to do here.
And that is, with nationally traded se-
curities and national exchanges, we
ought to have a uniform standard. |
would have it be a bit longer, but that
is not the issue before us. What is be-
fore us is whether or not we are going
to have one standard here so that we
can try to have some predictability and
a little fairness in this process.

Certainly what we have seen, of
course, is a rush to the courthouse, and
that is why | think this amendment is
unnecessary. And if its adoption were
to occur, it would destroy the very pur-
pose which has brought us here at this
point in our debate.

For those reasons, Mr. President, |
urge rejection of the amendment.

The PRESIDING OFFICER. The
Chair recognizes the distinguished Sen-
ator from Maine.

Ms. COLLINS. Mr. President, I rise in
support of the amendment to preserve
the state statute of limitations for
cases removed to Federal court under
this legislation.

I intend to vote for this bill. But in
doing so, | think it important to be
straightforward about what S. 1260
does. This is a bill that preempts state
law. Specifically, it preempts securi-
ties antifraud statutes for certain
types of class action cases.

I generally oppose preemption, as |
think it overlooks the considerable
wisdom that exists at the local level.
Not without some measure of discom-
fort, I am nonetheless inclined to vote
for this bill, because | find considerable
merit to the contention that large
class-action cases against companies
whose securities are sold in the na-
tional marketplace may well belong in
the Federal courts. Otherwise, Con-
gress’ ability to regulate our national
securities markets in an era of inter-
national investing 1is arguably im-
peded.

| feel strongly, however, that if we
are going to preempt state law and im-
pose a single federal standard, it must
be a fair one, and that is not the case
with the federal statute of limitations.
Under federal law, a securities fraud
suit must be brought within one year
of when the fraud was or should have
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been discovered, but in no instance
after more than three years have
elapsed.

I served for five years as the head of
the Maine department that regulates
financial institutions, and | can tell
you from personal experience that a
three-year limitations period is too
short. The reality is that, even with
due diligence, some frauds are not dis-
covered within that time frame. In-
deed, the very object of a fraud is to de-
ceive the other party to the trans-
action for as long as possible.

The limited partnership cases of the
last decade illustrate my point. The
victims of those frauds were largely el-
derly, largely trusting, and largely
lacking in financial sophistication. It
is no wonder that in many of those in-
stances, they did not, and even within
reasonable care, could not have, discov-
ered the fraud within three years of its
commission.

It is not just my opinion that the
Federal limitations period is inad-
equate. The Securities and Exchange
Commission has taken the position
that the period is too short.

This is an instance in which the
Maine Legislature has shown more wis-
dom than the Federal Government.
Under the law of my state, the limita-
tion period is two years from the date
the fraud was, or with reasonable care,
should have been discovered, with no
outside limit. That gives innocent in-
vestors the opportunity to obtain re-
dress for fraud as long as they act with
reasonable diligence.

I can understand the argument for a
single, Federal standard in this area,
but I cannot accept preempting a state
standard that is far more consistent
with reality. While the best remedy
would be to change the Federal limita-
tions period for all securities fraud
cases, that issue is not before us today.
Thus, we should take the next best
step, which is to preserve the state
statutes for cases that are removed to
Federal court under this legislation.

What this amendment will not do is
harm high-tech companies. What it
will do—maybe not this year or next,
but at some point—is to protect inno-
cent, unsuspecting investors, who are
victimized by a securities scam that
could not reasonably have been discov-
ered within three years. Thus, | urge
my colleagues not to wait until we
have such victims, but to stop the
problem before it occurs by supporting
this amendment.

I thank you, Mr. President. | yield
the floor.

The PRESIDING OFFICER. The
Chair recognizes the distinguished Sen-
ator from Nevada.

Mr. BRYAN. Mr. President, I com-
mend the Senator from Maine for her,
I think, most illuminating statement
in terms of the problem that we face
with the shorter statute of limitations.
She is absolutely correct. Her State—
and my own—apparently, if | under-
stood the distinguished Senator, has a
1- and 5-year statute; 5 years is the out-
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side. That is what we have in Nevada
as well.

The testimony beyond refutation is
that a 3-year statute is simply too
short. The Securities and Exchange
Commission, which has all of the re-
sources available to the Federal Gov-
ernment, much more so than any indi-
vidual investor, tells us that on aver-
age it takes more than 3 years to do
the investigation, to bring the cause of
action. Certainly the small investor is
seriously disadvantaged here, so |
thank her for her comment and her
leadership.

Let me just make a couple of com-
ments. | know we have talked about
this in the context of the debate on the
bill, but the unfairness of this legisla-
tion to the small consumer can best be
described: Heads the perpetrator of the
fraud wins; tails the small investor
loses. This is a ‘““no win’ proposition
for the small investor.

The thrust of this legislation is to
say that the traditional class action
lawsuit should no longer be available
at the State court level. And, by ‘‘tra-
ditional class actions’” we mean indi-
vidual plaintiffs who are bound to-
gether by a common lawyer who files
on behalf of a lot of people who have
been victimized by the identical fraud.
That is really what a class action tra-
ditionally has been.

Our friends on the other side say
there have been some abuses. | ac-
knowledge that there may have been
some abuses there. | would be willing
to work with them in dealing with the
abuses. But here is the ingenious and
unfair part of this. The proponents say,
“The individual has a right to file an
action at the State court level, would
have all the rights currently available
under State law—the longer statute of
limitations, the accomplice liability,
the joint and several, the RICO provi-
sions.” OK, that sounds somewhat fair,
although as we have pointed out, most
small investors simply don’t have the
resources to bring such a case. But
let’s suppose that your teachers’ pen-
sion fund, or what we have in Nevada,
the public employee retirement sys-
tem—suppose they bring an action at
the State level: One plaintiff, one law-
yer, and, lo and behold, they have dis-
covered 4 years after the fact of fraud
that the public employee retirement
system fund has been ripped off by a
monstrous fraud. They file suit in
State court.

Surely you would think it would be
possible for that one plaintiff to pursue
a remedy under State law. But here is
how the bill is crafted. Without the
permission or consent of that public
employee retirement system, if there
are 49 other plaintiffs who file against
the perpetrator of the fraud, then in-
voluntarily, without the permission of
the public employee retirement sys-
tem, they can be forcibly removed from
the State court and those rights that
exist under State law are effectively
divested from them. So in the hypo-
thetical that | cite, a monstrous fraud,
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which may have cost the public em-
ployee retirement system literally mil-
lions and millions of dollars, discov-
ered sometime after 3 years for the
first time and filed timely under the
law—it would be possible for the per-
petrator of the fraud to actually get
other plaintiffs to file to build up a
number of 50, thereby removing the
case from State jurisdiction. And once
it gets to the Federal court, lo and be-
hold, what happens: the hammer falls
because at the Federal level, because of
the Lampf decision, the statute of limi-
tations is 3 years, the outside bar.

So here you can have literally tens of
thousands of public employees or
teacher retirement funds or an Orange
County type of investment in which
you may have a million or more tax-
payers who are unable to recover sim-
ply because the perpetrator of the
fraud is allowed to remove the single
case from State court jurisdiction.
What is the fairness of that?

The able and distinguished chairman
of the committee says the SEC can
bring the action. That is true. But we
have been told on many, many occa-
sions that the SEC simply does not
have the resources; that both the cur-
rent chairman and previous chairman,
in the time | served with the distin-
guished chairman of the committee
and my colleague and good friend from
Connecticut, have repeatedly told us
that the SEC simply does not have the
resources to pursue all of the fraud out
there, and therefore the private cause
of action is an absolutely essential and
critical part of the regulatory struc-
ture, the structure that has created the
safest and most efficient market in the
world.

Why are we making these changes?
Because we are told that we must wor-
ship at the shrine of uniformity, that
there is a rush to the courthouse door;
44 cases out of 15 million is a rush to
the courthouse door? Many, many
States have had no cause of action filed
at all, at all. 1 think in my own State
of Nevada there has been one. A rush?
I must say, | do not think that makes
the argument.

If uniformity is an end to itself, isn’t
it a fairly persuasive argument to say
49 of the 50 States have laws that hold
aiders and abettors liable? These are
the accomplices, these are the lawyers,
the accountants, the investment advis-
ers who participated with the primary
individual involved in the fraud to cre-
ate the loss to the innocent investor—
49 out of 50 States say those people
ought to be liable, too. They are not,
under the 1995 legislation. So if uni-
formity is to be the standard by which
this debate is to be judged, what is
wrong with that uniformity?

What we have here, and | regret to
say this, it is a systematic attempt to
close the courtroom door to innocent
investors, small investors in this par-
ticular instance that we are debating
here. We are talking about an institu-
tional investor who could be taken in-
voluntarily to the Federal court. |
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don’t understand the public policy ar-
gument that says that is somehow
meritorious. | concede that maybe you
could argue preemption if you develop
a broader statute of limitations at the
Federal level to protect them. Maybe
that is a possibility. Maybe we could
reach a compromise there. Then maybe
you could argue preemption.

But the proponents of this measure—
with due respect to my colleague from
Connecticut, he does support a longer
statute of limitation—but the primary
thrust of getting this legislation, the
folks who have opposed and resist this,
have resisted the longer statute of lim-
itations. So, in effect, we take two
weapons away from the small investor:
The right at the Federal level to a
longer statute of limitations—Lampf
took that weapon away from the small
investor—and now we are going to go
one step further and take it away from
that small investor who is filing at the
State level, not as part of a class ac-
tion but as an individual. And | must
say | think the unfairness of that is
—all of this is being done in the name
of, whether it is 39 cases or 44 cases out
of 15 million, filed annually.

I come from a part of the country
where we understand what “‘rush’ is.
The gold rush. There was an exodus of
people coming out West. But 44 people?
I wouldn’t call that a gold rush. That
would be a trickle.

So | must say, this is a terribly, ter-
ribly important investor protection.
My colleague from Maryland and I, we
know how to count the votes. We know
this legislation is going to pass. But
even if you are for this legislation,
please, please, | implore you to con-
sider what you do to the small investor
who is filing in State court. He or she
gets involuntarily wiped out by the
perpetrator of fraud by removing that
case to the Federal court system where
the shorter statute of limitations pre-
vails.

I yield the floor.

Mr. SARBANES. Mr. President, | un-
derstand that the leadership doesn’t in-
tend to have votes much beyond 6
o’clock or thereabouts, and | suggest to
my colleague that we set aside this
amendment and do the next amend-
ment, which | will send to the desk,
which actually is interrelated in con-
cept with this amendment, and that we
have a vote on the two amendments be-
ginning about 5:40.

Mr. D’AMATO. Mr. President, we
cannot confirm that it is the intention
of the leadership on both sides to cur-
tail votes as of any specific time. How-
ever, it would seem to me to be appro-
priate, notwithstanding that, to move
to support the Senator’s request that
we stack the two amendments with a
vote starting at 5:40 for the first one,
and thereafter undertake a vote on the
second one. Then, of course, if the lead-
ership has decided no further votes, we
can put that matter over.

We are looking to shop that right
now. | believe that will be the case, but
we are waiting for final confirmation.
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If the Senator wishes to make his re-
quest on the basis that we will proceed
to our first vote at 5:40 on the pending
amendment and that thereafter, imme-
diately after that vote, take up the sec-
ond amendment and seek a vote on
that, 1 will certainly join in that re-
quest.

Mr. SARBANES. For ordering votes,
we should not have any second degree.

Mr. D’AMATO. Yes.

Mr. SARBANES. Just to sketch it
out, it was my assumption then in the
morning we will have one other amend-
ment to offer. We will do that amend-
ment and then final passage is my ex-

pectation.
Mr. D’AMATO. That is my expecta-
tion, and | will make that rec-

ommendation to the leader. Subject to
the concurrence of the leaders, | imag-
ine we then will have debate, hopefully
limited to, let’s say, an hour equally
divided on the third amendment, and
then go to final passage. How much
time does the Senator want in between
the third vote and final passage?

Mr. SARBANES. Of course, we have
used up all the debate time. What
should we have, 10 minutes on each
side before final passage, or 30 minutes
equally divided before final passage?

Mr. D’AMATO. We can work that out
and make that request later, but I cer-
tainly will not be opposed to 30 min-
utes equally divided before final pas-
sage.

Mr. SARBANES. Mr. President, | ask
unanimous consent to set aside the
current amendment, and | will send an
amendment to the desk, and that no
second-degree amendments be in order
to either, and that the vote begin on
the amendment to be set aside at 5:40,
to be followed by a vote on the amend-
ment which will be sent to the desk.

Mr. D’AMATO. Mr. President, before
that amendment is set aside, | ask for
the yeas and nays and indicate that |
will move to table at the appropriate
time.

The PRESIDING OFFICER (Mr.
CoATS). Is there a sufficient second on
the request for the yeas and nays?

Mr. DODD. Mr. President, | suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SARBANES. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
Mr. SARBANES. Mr.

withdraw the request.

The PRESIDING OFFICER. The Sen-
ator’s request is withdrawn.

AMENDMENT NO. 2396
(Purpose: To make amendments with respect
to the definition of a class action, and for
other purposes)

Mr. SARBANES. Mr. President, |
send an amendment to the desk.

The PRESIDING OFFICER. If there
is no objection, the pending amend-
ment is set aside.

The

President, |
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Mr. SARBANES. | apologize to the
Chair. | ask unanimous consent that
the pending amendment be set aside.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The bill clerk read as follows:

The Senator from Maryland [Mr. SAR-
BANES], for himself, Mr. BRYAN and Mr.
JOHNSON, proposes an amendment numbered
2396.

Mr. SARBANES. Mr. President, | ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 10, strike line 24 and all that fol-
lows through page 12, line 11 and insert the
following:

““(2) CLASS ACTION.—

“(A) IN GENERAL.—The term ‘class action’
means any single lawsuit (other than a de-
rivative action brought by 1 or more share-
holders on behalf of a corporation) in
which—

“(i) 1 or more named parties seek to re-
cover damages on a representative basis on
behalf of themselves and other unnamed par-
ties similarly situated; and

“(ii) questions of law or fact common to
those persons or members of the prospective
class predominate over any questions affect-
ing only individual persons or members.

On page 16, strike line 3 and all that fol-
lows through page 17, line 13 and insert the
following:

““(B) CLASS ACTION.—

“(i) IN GENERAL.—The term ‘class action’
means any single lawsuit (other than a de-
rivative action brought by 1 or more share-
holders on behalf of a corporation) in
which—

“(I) 1 or more named parties seek to re-
cover damages on a representative basis on
behalf of themselves and other unnamed par-
ties similarly situated; and

“(I1) questions of law or fact common to
those persons or members of the prospective
class predominate over any questions affect-
ing only individual persons or members.

On page 17, line 14, strike “*(C)”’ and insert
“(if)” and move the margin 2 ems to the
right.

On page 17, line 21, strike ‘“(D)”’ and insert
“(C)”.

Mr. SARBANES. Mr. President, this
amendment interrelates with the other
amendment that has been set aside on
which a vote will occur later.

The sponsors of this bill say their
goal is to wipe out frivolous class-ac-
tion lawsuits alleging securities fraud.
What are class-action lawsuits? They
are lawsuits brought by a single per-
son, not just on his own behalf, but on
behalf of other persons similarly situ-
ated. In other words, one person can
bring a lawsuit on behalf of an anony-
mous and potentially enormous group
of people.

Why do we allow someone to bring
such a lawsuit? Because in many situa-
tions, it is the only economical way
people can pursue remedies. If a large
number of people have each suffered a
relatively small loss, it may not be ec-
onomical for any one of them to pay
the costs of a lawsuit. There are many
examples of class-action suits by inves-
tors who have been defrauded. It is a
tool that allows individuals to share
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the cost of a lawsuit when they are in-
jured.

Because they can be brought on be-
half of a potentially enormous class, on
occasion they can be misused to coerce
defendants into settlement. This is the
abuse about which the sponsors of the
legislation complain. They argue that
companies are coerced by flimsy secu-
rities fraud class-action suits, that it is
cheaper for the company to settle rath-
er than to fight them, and that these
class actions are being misused.

I share the view that frivolous securi-
ties fraud class-action suits should not
be tolerated, either in Federal court or
in State court, and lawyers who file
worthless suits hoping to extort a set-
tlement should not be able to pursue
that practice. But this bill reaches be-
yond the frivolous class action.

Here is the problem. The definition of
class action in this bill is too broad.

It will prevent investors from bring-
ing individual actions solely on their
own behalf in State court. Since they
were enacted over 60 years ago, the
Federal securities laws have preserved
the right of individual investors to
bring securities fraud suits under State
law. This system has worked well.
State remedies offer important protec-
tions to investors where Federal rem-
edies fall short.

But the definition that is contained
in this bill for ‘“‘class action” is too
broad. The bill has a three-pronged def-
inition of ‘‘class action.” And these
prongs permit individual investors to
be brought into Federal court against
their will. The bill includes, as a class
action, any group of lawsuits in which
damages are sought on behalf of more
than 50 persons, even if the suits are
brought by separate lawyers without
coordination.

So to tie it into the previous amend-
ment, what happens is an investor goes
into State court, in a timely fashion,
he files an individual suit, and if 50
others do the same thing, they can be
removed to Federal court as, quote, a
““class action,” although it is not a
class action as a class action is ordi-
narily considered or ordinarily defined.
They lift them out of the State court
and put them into the Federal court,
and they are shut out because of the
statute of limitations.

Individual investors ought not to
have to lose their remedies under State
law in order to deal with the problem
of frivolous class actions. And so the
amendment that is offered narrows the
bill’s definition of ‘“‘class action” to a
suit brought on behalf of unnamed par-
ties similarly situated. We do not use
this ‘50 investor” definition which
means unwary people are going to be
trapped and lose their remedy.

Now a broad coalition of State and
local government associations have
written to us supporting this amend-
ment—the National Association of
State Retirement Administrators as
well. Here is what they have to say
about the definition of ‘‘class action”
in the bill.
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The definition of “‘class action’ contained
in S. 1260 is overly broad. The definition of
“‘class action” in S. 1260 would allow single
suits filed in the same or different courts to
be rolled into a larger class action that was
never contemplated or desired by individual
plaintiffs and have it removed to Federal
court. Claims by the bill’s proponents that
individual plaintiffs would still be able to
bring suit in Federal court are belied by this
provision.

If we can narrow the definition of
““class action’ to a proper class action,
and then that is taken into Federal
court, then the statute of limitations
will apply, if that prevails.

On the other hand, if you are going to
have a definition of ‘‘class action’ that
is so broad that individual investors
can be covered, they ought not be sub-
jected to the risk of losing their suit
altogether because it is removed in a
Federal court and they are bound by a
statute of limitations that they had no
idea was going to come into play in
their instance.

So, Mr. President, | very strongly
urge this amendment. | think it cor-
rects a very important weakness in
this legislation. We can narrow the def-
inition of who is covered by the class
action so we no longer have to worry
about the individual investor being
shut out unfairly. | think we ought to
significantly improve this legislation
and narrow it so it applies to what it is
asserted it is meant to apply to, and
does not apply to individual investors
who | think need to have their rem-
edies preserved in the State courts.

Mr. D’AMATO addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. D’AMATO. Mr. President, let me
tell you basically what this amend-
ment would do. This amendment would
have the unintended effect—and | can-
not believe that my colleague would
want for that to happen—of opening up
the whole question of the class-action
suits being able to be moved to State
courts. It would effectively allow law-
yers to circumvent the purpose, the
very purpose of this bill since so-called
““huge” mass actions could still be
brought in the State court.

So what we have is the problem of
high-growth companies, small high-
growth companies that traditional
class actions may be brought against
by the strike lawyers; namely, they are
expensive and timely to defend, and the
plaintiffs are often forced to settle, re-
gardless of the merits, to avoid exces-
sive litigation costs. That is exactly
what we are trying to deal with. There
should be a uniform standard, and
there should be a uniform procedure.
And that is why we moved these na-
tionally traded securities.

Senator DobD spoke to this, the na-
tionally traded securities going to a
Federal forum. This amendment
changes the predominance require-
ments in the bill’s class action defini-
tion. This effectively would gut the bill
by encouraging State actions which
would not qualify as a class action con-
tained in the act. As a result, these



May 13, 1998

class actions would not be able to be
removed to the Federal court. And so
you have mass action lawyers rep-
resenting a large number of plaintiffs
on an individual basis in either a single
action or a group action.

The ‘‘class action” definition in the
bill was worked out with the SEC. We
have worked that out, and it is com-
prehensive enough to close the loop-
hole. But it also provides State courts
with guidance. It says ‘“‘up to 50 peo-
ple.” That is the bright line. When you
get over 50 people, OK, that is the class
action. And so this bill does not pre-
vent individual investors from pursu-
ing State court remedies, nor will it
prevent a small group of investors from
pooling their resources to pursue a
claim under State law, but it will stop
the strike action suits, the forum shop-
ping that we have attempted to limit,
because we have seen that dramatic in-
crease.

| think Senator DobD, when he point-
ed out what the record was, | think it
was a handful, what, five or six cases in
a period of years, in all of the years,
ballooning up to 40-plus in 1 year. What
was that?

Mr. DODD.
yield.

Mr. D’AMATO. Yes.

Mr. DODD. Our colleagues have made
much of this notion that there has not
been this great degree of activity. Try,
if you will, to just keep these numbers
in mind. These are the actions filed in
State court for fraud in class actions
against publicly traded companies.

In 1992, there were four cases filed all
across the country. In 1993, there was
one case filed all across the country. In
1994, there was one case filed all across
the country. | do not have numbers for
1995. But they are four, one, and one.

Mr. D’AMATO. Six cases.

Mr. DODD. Then in 1996—we passed a
law in 1995—59 cases were filed in State
court; and in 1997, 1998, the number did
drop down to about 38. But you com-
pare that—they want to talk about
how the number fell off to 38 from 59.
What they do not want to mention to
you is, in 1994 and 1993 and 1992 you had
a total of six cases; in 1993 and 1994, one
case—one case. And then it jumps, as
we see In these other examples of
where it moves to.

So | say to my colleague and the
chairman of the committee, this is
quite clear. And if they wanted to get
to statute of limitations problems, why
didn’t they file more of those cases in
that period?

Mr. D’AMATO. Mr. President, | think
my colleague, by answering the ques-
tion, points out quite clearly—it was
my impression heretofore that he had
mentioned a number of cases, but six
cases in 3 years, jumping to 10 times
that, 59—slightly less than 10 times
that in 1 year—in 1 year—I think it
proves the point. And that is why the
necessity of seeing to it that we have a
uniform standard, that you cannot go
forum shopping. And that is why this
Senator, at the appropriate time, will
move to table the pending amendment.

If my colleague would
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I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Mr. President, this is a
very complicated area of law. | know
our colleagues are going to come to the
floor and want to know what this is all
about.

In effect, this amendment would have
the impact of creating even further un-
certainty in the definition of a class
action. It does not provide more cer-
tainty; it is less certainty. | think it
would upset the very carefully crafted
and very balanced definition worked
out with the Securities and Exchange
Commission.

The reason it took us a little time to
get this bill to our colleagues was be-
cause we took so much time working
with the SEC to try and define these
areas. What our colleagues are offering
is an amendment that would disrupt
the definition worked out with the SEC
in this area.

Clearly, with all due respect, the tre-
mendous amount of expertise in
crafting it—I am not going to suggest
to my colleagues that we have a per-
fect definition in the bill. But certainly
this one is not perfect either. But if
you are going to trust one or the other,
it seems to me the one worked out with
the Securities and Exchange Commis-
sion, | urge my colleagues, makes a lot
more sense.

Neither of these definitions tracks
word for word what is in rule 23. Rule
23—trust me when 1 tell you this rule
23 goes on for pages, pages. It is one of
the more lengthy definitions of class
actions that there is. So, we are not
tracking that word for word. We are
trying to pick up the essence of it. It is
tremendously complicated.

We think this definition we have
worked out with the Securities and Ex-
change Commission provides the right
kind of balance.

The bill originally had a limit of 25
plaintiffs, now raised to 50 for a single
lawsuit. This is by no means an exact
science. | am the first to say that if we
find shortly that number is not work-
ing as well as we would like, we would
change it. Anybody who claims they
have a word on high as to what is the
perfect number here is deluding them-
selves. It is a number we chose because
we thought it made sense based, again,
on our discussions with the SEC.

With all due respect to the authors of
this amendment, it does undercut what
we have tried to achieve here. | want to
emphasize to our colleagues, you don’t
have to agree with every agency and
what it suggests and does. But on this
definition worked out with the Securi-
ties and Exchange Commission, if you
want some predictability and some
knowledge-based definition, the one we
have in the bill is the way to go. To
come up all of a sudden with a new one
here that | don’t think enjoys the kind
of expertise that we have been able to
achieve through working with the SEC
would be unfortunate and could create
a lot more problems.
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For those reasons, | urge the defeat
of this amendment.

Mr. BIDEN. Mr. President, | opposed
the 1995 Securities Litigation Act for
several reasons—including the prece-
dent-setting changes to this country’s
judicial system without the input of
the Judiciary Committee.

I support the Sarbanes amendment
for similar reasons—relating both to
procedure, and to substance.

In the past, bills that made changes
to the rules that govern citizen’s ac-
cess to State courts were referred to
the Judiciary Committee, to enable the
committee with expertise to review
and work on the legislation.

While my colleagues on the Banking
Committee had the opportunity to ex-
amine the specific, substantive changes
this bill would make to our Nation’s
securities laws, it seems to me that we
have once again skipped a very impor-
tant step in the process.

The securities litigation bill we are
considering on the floor today pre-
empts State court statutes of limita-
tions in securities fraud cases—and yet
again the Judiciary Committee was not
given the opportunity to examine the
issue.

In 1991, the Supreme Court signifi-
cantly shortened the statute of limita-
tions for Federal securities fraud ac-
tions—to the shorter of 3 years after
the fraud occurs or 1 year after it is
discovered.

Then-SEC Chairman Richard Breeden
called the new time limit ‘“‘unrealisti-
cally short.” But, S. 1260 would com-
pound the problem by applying the
Federal time limit to State actions re-
moved to Federal court—even though
it is shorter than the time limit appli-
cable to actions in 33 of the 50 States.

This bill would not only leave inves-
tors without State court remedies
when brokers and dealers make fraudu-
lent statements when selling corporate
stock—but it would also tell them that
they need only conceal their fraud for
3 years before being absolved of respon-
sibility in Federal court as well.

And the new time limit will apply
even though the 1995 Securities Litiga-
tion Act raised the standard investors
must meet to win a class action suit—
you now have to prove a falsehood was
made with clear intent to deceive.

That’s incredibly tough to prove.

I will admit, some frivolous lawsuits
are filed. And some lawyers do make
too much from a suit—leaving de-
frauded investors too little.

But, immunizing Wall Street profes-
sionals who can successfully hide their
lies for 3 years is not the answer.

I support the Sarbanes amendment
and urge my colleagues to do the same.
We should protect the small investor—
not let white collar criminals go
unpunished.

Mr. D’AMATO. Mr. President, | know
my colleague from Nevada is going to
speak to this issue, and | ask unani-
mous consent at 5:30 today the Senate
proceed to a vote on or in relation to
the Sarbanes amendment 2395, to be
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immediately followed by a vote on or
in relation to amendment 2396, the
matter we are now considering, with no
amendments in order to the amend-
ments. | finally ask that the time until
5:30 be equally divided between the pro-
ponents and opponents. | have no in-
tention of using any of the time, but
that all the time be yielded to my col-
league.

Mr. SARBANES. Reserving the right
to object, and | do not object, subse-
quent to that, then, | take it what the
leadership would like to do is try to
finish, so we will offer a third amend-
ment and debate that. We hope the
time will not be too long on that. Then
we would be able to vote on that
amendment and then on final passage.

Mr. D’AMATO. That is correct.

Mr. SARBANES. | have no objection.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from New York?

Without objection, it is so ordered.

The Senator from Nevada.

Mr. BRYAN. | don’t want to prolong
this debate unnecessarily. | realize sev-
eral of my colleagues have time con-
straints.

Let me say | think the Senator from
Maryland has crafted an amendment
that is eminently fair. He is using the
definition of the Federal Rules of Civil
Procedure. The notion that we get in-
volved in describing what is a class ac-
tion based upon an arbitrary number of
individual plaintiffs—some of whom
could be private citizens, some could be
pension funds, and could be State agen-
cies—makes no sense to me.

So | believe, in trying to provide
some sense of balance and fairness—so
we do not get a situation where we
have discussed throughout a good part
of the afternoon that an individual who
files an action by himself or herself
with his or her lawyer alone, no other
coplaintiffs involved, immediately
after the discovery of a fraud, that
would be 3 to 3 years and 2 months
after the fraud occurred—should be al-
lowed to pursue that cause of action
and not be involuntarily sucked up
into Federal court because 49 other
people may have filed similar action,
and to give to the errant defendant, the
perpetrator of the fraud, the ability to
manipulate the process so that the per-
petrator of the fraud can file some
phony plaintiff’'s actions, getting up to
the threshold of 50, and then have the
case removed, the individual plaintiff,
the individual pension fund, the indi-
vidual retirement fund, then having
been effectively deprived of pursuing a
cause of action that may be meritori-
ous without question.

| certainly urge my colleagues to
thoughtfully reflect. This is the Fed-
eral Rules of Civil Procedure. They
have been around since 1939. Why
should we craft some kind of a special
rule as to what constitutes a class ac-
tion, the effect of which deprives indi-
viduals—not people filing on behalf of a
similarly situated class, but individ-
uals—their opportunity to recover on a
fraud perpetrated upon them.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Very briefly, the essence
of this comes down to this, because
this is very complicated.

How does this work? It is a State
court judge that has to make this de-
termination as to whether or not these
individual suits get consolidated. It is
not a Federal judge; it is a State court
judge. Obviously, a State court judge
has broad discretion in making that de-
termination. Even if he does do that, if
an individual feels he does not belong
in that grouping—obviously, we are
trying to avoid a case where there are
50 or more individual actions that ef-
fectively operate as a single action,
which would thus gut the bill and the
uniform way in which we are attempt-
ing to deal with litigation issues.

As | said, the decision to consolidate
these individual actions must be with a
State court judge, and then if the indi-
vidual feels as though they really don’t
belong in that case, the State court
judge has broad discretion to take that
individual out.

There are a lot of protections here.
This is not heavy handed at all. It is a
way to try and avoid exactly creating
new loopholes where plaintiffs seek to
consolidate individual cases and thus
evade the provisions of this legislation.

But that decision is the State court
judges’ decision and to their broad dis-
cretion. And secondly, the individual
has the opportunity to go to that State
court judge and make the case that
they don’t really belong in that class
action. That State court judge has the
broad discretion of keeping that person
out of that class.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. D’AMATO. Mr. President, | don’t
know if it is appropriate at this time,
if all time is yielded back, and I know
at 5:30 we will vote.

VOTE ON AMENDMENT NO. 2395—MOTION TO

TABLE

Mr. D’AMATO. Mr. President, if it is
appropriate now, | move to table the
Sarbanes amendment and | ask for the
yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the motion
to lay on the table the amendment of
the Senator from Maryland. The yeas
and nays have been ordered.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. McCAIN (when his name was
called). Present.

The result was announced—yeas 69,
nays 30, as follows:

[Rollcall Vote No. 133 Leg.]

YEAS—69
Abraham Ashcroft Bennett
Allard Baucus Bingaman
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Bond Grams McConnell
Boxer Grassley Mikulski
Brownback Gregg Moseley-Braun
Burns Hagel Murkowski
Campbell Harkin Murray
Chafee Hatch Nickles
Coats Helms Reid
Cochran Hutchinson Robb
Coverdell Hutchison Roberts
Craig Inhofe Roth
D’Amato Jeffords Santorum
Daschle Kempthorne Sessions
DeWine Kerry Smith (NH)
Dodd Kohl Smith (OR)
Domenici Kyl Stevens
Enzi Landrieu Thomas
Faircloth Leahy Thompson
Feinstein Lieberman Thurmond
Frist Lott Torricelli
Gorton Lugar Warner
Gramm Mack Wyden

NAYS—30
Akaka Durbin Lautenberg
Biden Feingold Levin
Breaux Ford Moynihan
Bryan Glenn Reed
Bumpers Graham Rockefeller
Byrd Hollings Sarbanes
Cleland Inouye Shelby
Collins Johnson Snowe
Conrad Kennedy Specter
Dorgan Kerrey Wellstone

The motion to lay on the table the
amendment (No. 2395) was agreed to.
VOTE ON AMENDMENT NO. 2396 — MOTION TO

TABLE

Mr. D’AMATO. Mr. President, what is
the pending business?

The

PRESIDING OFFICER.

The

question is on agreeing to Amendment
No. 2396 offered by Mr. SARBANES.
Mr. D’AMATO. Mr. President, | move
to table and ask for the yeas and nays.
The PRESIDING OFFICER. Is there a
sufficient second?
There is a sufficient second.
The yeas and nays were ordered.

The

PRESIDING OFFICER.

The

question is on agreeing to the motion
to lay on the table the amendment.
The yeas and nays have been ordered.
The clerk will call the roll.

The legislative clerk called the roll.

Mr. MCcCAIN (when his name was
called). Present.

The result was announced—yeas 72,
nays 27, as follows:

[Rollcall Vote No. 134 Leg.]

YEAS—T72
Abraham Faircloth Lott
Allard Feinstein Lugar
Ashcroft Ford Mack
Baucus Frist McConnell
Bennett Gorton Mikulski
Bingaman Gramm Moseley-Braun
Bond Grams Murkowski
Boxer Grassley Murray
Breaux Gregg Nickles
Brownback Hagel Reid
Burns Harkin Robb
Campbell Hatch Roberts
Chafee Helms Roth
Coats Hutchinson Santorum
Cochran Hutchison Sessions
Collins Inhofe Smith (NH)
Coverdell Jeffords Smith (OR)
Craig Kempthorne Snowe
D’Amato Kerrey Specter
Daschle Kohl Stevens
DeWine Kyl Thomas
Dodd Landrieu Thurmond
Domenici Leahy Warner
Enzi Lieberman Wyden

NAYS—27
Akaka Byrd Durbin
Biden Cleland Feingold
Bryan Conrad Glenn
Bumpers Dorgan Graham
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Hollings Lautenberg Sarbanes
Inouye Levin Shelby
Johnson Moynihan Thompson
Kennedy Reed Torricelli
Kerry Rockefeller Wellstone

The motion to lay on the table the
amendment (No. 2396) was agreed to.
Mr. SARBANES addressed the Chair.
The PRESIDING OFFICER (Mr.
HAGEL). The Senator from Maryland.
AMENDMENT NO. 2397

(Purpose: To preserve the right of a State or
a political subdivision thereof or a State
pension plan from bringing actions under
the securities laws)

Mr. SARBANES. Mr. President, |
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Maryland [Mr. SAR-
BANES], for himself, Mr. BRYAN, Mr. JOHNSON
and Mr. BIDEN, proposes an amendment num-
bered 2397.

The amendment is as follows:

On page 10, between lines 16 and 17, insert
the following:

“(f) STATE ACTIONS.—

“(1) IN GENERAL.—Notwithstanding any
other provision of this section, nothing in
this section may be construed to preclude a
State or political subdivision thereof or a
State pension plan from bringing an action
involving a covered security on its own be-
half, or as a member of a class comprised
solely of other States, political subdivisions,
or State pension plans similarly situated.

““(2) STATE PENSION PLAN DEFINED.—For
purposes of this paragraph, the term ‘State
pension plan’ means a pension plan estab-
lished and maintained for its employees by
the government of the State or political sub-
division thereof, or by any agency or instru-
mentality thereof.

On page 10, line 17, strike ““(f)”” and insert
(9.

On page 15, between lines 19 and 20, insert
the following:

““(5) STATE ACTIONS.—

“(A) IN GENERAL.—Notwithstanding any
other provision of this subsection, nothing in
this subsection may be construed to preclude
a State or political subdivision thereof or a
State pension plan from bringing an action
involving a covered security on its own be-
half, or as a member of a class comprised
solely of other States, political subdivisions,
or State pension plans similarly situated.

‘“(B) STATE PENSION PLAN DEFINED.—For
purposes of this paragraph, the term ‘State
pension plan’ means a pension plan estab-
lished and maintained for its employees by
the government of a State or political sub-
division thereof, or by any agency or instru-
mentality thereof.

On page 15, line 20, strike ““(5)"” and insert
“(6)".

Mr. SARBANES. Mr. President, |
offer this amendment on behalf of my-
self, Senator BRYAN, Senator JOHNSON,
and Senator BIDEN. | will be very
quick, because the manager has indi-
cated he will accept this amendment.

This amendment preserves the right
of State and local governments and
their pension plans to bring securities
fraud suits under State law. They have
never been professional plaintiffs. They
have never abused the system. They
have to go through an elaborate proc-
ess to even bring suit. They obviously
are concerned with protecting the pub-
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lic and the taxpayers, and it seems to
me a reasonable exemption from the
provisions of this bill as it applies to
these governmental units.

Mr. D’AMATO addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. D’AMATO. Mr. President, we
have no objection. As the Senator has
indicated, these classes are comprised
solely of States, counties, and other
public entities. There is no record of
such class-action suits being brought. |
might add, local governments, for the
most part, school districts in particu-
lar, are typically precluded from in-
vesting in stocks, particularly in these
stocks. We accept the amendment.

The PRESIDING OFFICER. Without
objection, the amendment is agreed to.

The amendment (No. 2397) was agreed
to.

Mr. D’AMATO. Mr. President, I am
aware of no further amendments, but |
ask unanimous consent that the Sen-
ator from Oklahoma be recognized for
the purpose of propounding a unani-
mous-consent request, and that the
Senator from California—I think | have
2%> minutes left. | yield 1 minute to the
Senator from California.

Mr. BIDEN. Will the Senator yield? |
believe a unanimous-consent agree-
ment had room for me to offer an
amendment at sometime, and | intend
on doing that, although I will not ask
for a rollcall vote. | will be a very good
boy if you listen for 5 minutes, and
then | will withdraw the amendment.

Mr. D’AMATO. | have no objection. |
ask that the Senator be recognized to
offer an amendment.

AMENDMENT NO. 2398
(Purpose: To amend the bill with respect to
title 18, United States Code)

Mr. BIDEN. Mr. President, | send an
amendment to the desk.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Delaware [Mr.
BIDEN] proposes an amendment num-
bered 2398.

Mr. BIDEN. Mr. President, | ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place, insert the follow-
ing new section:

SEC. .FRAUD AS PREDICATE OFFENSE.

Section 1964(c) of title 18, United States
Code, is amended by striking ‘‘, except’” and
all that follows through “‘final’’.

Mr. BIDEN. Mr. President, | will be
necessarily brief because | have over
the years learned to count, and | do not
believe | have the votes for this amend-

The

ment, but | want to make two rel-
atively brief points.
First of all, in 1970, the Congress

greatly assisted the fight against orga-
nized crime by adopting the Racketeer-
ing Influence and Corruption Organiza-
tions Act. We know it as RICO.

RICO included a private civil enforce-
ment provision with enhanced pen-
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alties, including triple damages for
racketeering behavior in furtherance of
a criminal enterprise engaged in cer-
tain, what they call predicate offenses,
including murder, arson, bribery, wire
fraud, bankruptcy fraud, and securities
fraud—securities fraud.

At the request of the Securities and
Exchange Commission and the indus-
try, though against the wishes of law
enforcement and State regulators, in
1995, the Securities Litigation Act ef-
fectively eliminated securities fraud as
a grounds for private civil RICO pro-
ceedings. Many of us disagreed with
carving out the securities fraud for spe-
cial status, Mr. President, and protec-
tion from application of the civil RICO
statute. In fact, my amendment was in-
tended to preserve many civil RICO se-
curities fraud claims and was accepted
last time by the full Senate. Unfortu-
nately, it was dropped in committee.

Last November, the Federal grand
jury in Manhattan indicted 19 individ-
uals, including two reputed mob chief-
tains known as ‘““Rossi’” and ‘“‘Curly,”
for their role in the alleged plot to ma-
nipulate a thinly traded stock, so-
called penny stocks, and for threaten-
ing brokers to drive up the prices.

There is an article that was pub-
lished that says ‘“The Mob on Wall
Street.” | ask unanimous consent that
an except from this article be printed
in the RECORD.

There being no objection, the excerpt
was ordered to be printed in the
RECORD, as follows:

[From Business Week, Dec. 16, 1996]
THE MoB ON WALL STREET
(By Gary Weiss)

In the world of multimedia, Phoenix-based
SC&T International Inc. has carved out a
small but significant niche. SC&T’s products
have won raves in the trade press, but work-
ing capital has not always been easy to come
by. So in December, 1995, the company
brought in Sovereign Equity Management
Corp., a Boca Raton (Fla.) brokerage, to
manage an initial public offering. ““We
thought they were a solid second- or third-
tier investment bank,” says SC&T Chief Ex-
ecutive James L. Copeland.

But there was much about Sovereign that
was known to only a very few. There were,
for example, the early investors, introduced
by Sovereign, who had provided inventory fi-
nancing for SC&T. Most shared the same
post office box in the Bahamas. “‘I had abso-
lutely no idea of who those people were,”
says Copeland. He asked Sovereign. ‘I was
told, ‘Who gives a s—. It’s clean money.””’
The early investors cashed out, at the offer-
ing price of $5, some 1,575 million shares that
they acquired at about $1.33 share—a gain of
some $5.8 million.

By mid-June, SC&T was trading at $8 or
better. But for SC&T shareholders who did
not sell by then, the stock was an unmiti-
gated disaster. Sovereign, which had handled
over 60% of SC&T’s trades early in the year,
sharply reduced its support of the stock.
Without the backing of Sovereign and its 75-
odd brokers, SC&T’s shares plummeted—to
$2 in July, $1 in September, and lately, pen-
nies. The company’s capital-raising ability is
in tatters. Laments Copeland: ‘“We’re in the
crapper.”

A routine case of a hot stock that went
frigid. Or was it? Copeland didn’t know it,
but there was a man who kept a very close
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eye on SC&T and is alleged by Wall Street
sources to have profited handsomely in the
IPO—allegedly by being one of the lucky few
who sold shares through a Bahamian shell
company. His name is Philip Abramo, and he
has been identified in court documents as a
ranking member, or capo, in the New Jersey-
based DeCavalcante organized crime family.

James Copeland didn’t know it. Nobody at
SC&T could have dreamed it. But the almost
unimaginable had come true: Copeland had
put his company in the hands of the Mob.

Today, the stock market is confronting a
vexing problem that, so far, the industry and
regulators have seemed reluctant to face—or
even acknowledge. Call it what you will: or-
ganized crime, the Mafia, wiseguys. They are
the stuff of tabloids and gangster movies. To
most investors, they would seem to have as
much to do with Wall Street as the other
side of the moon.

But in the canyons of lower Manhattan,
one can find members of organized crime,
their friends and associates. How large a
presence? No one—least of all regulators and
law enforcement—seems to know. The
Street’s ranking reputed underworld chief-
tain, Abramo, is described by sources famil-
iar with his activities as controlling at least
four brokerages through front men and ex-
erting influence upon still more firms. Until
recently Abramo had an office in the heart of
the financial district, around the corner
from the regional office of an organization
that might just as well be on Venus as far as
the Mob is concerned—the National Associa-
tion of Securities Dealers, the self-regu-
latory organization that oversees the small-
stock business.

A three-month investigation by Business
Week reveals that substantial elements of
the small-cap market have been turned into
a veritable Mob franchise, under the very
noses of regulators and law enforcement.
And that is a daunting prospect for every in-
vestor who buys small-cap stocks and every
small company whose stock trades on the
NASDAQ market and over the counter. For
the Mob makes money in various ways, rang-
ing from exploiting IPOs to extortion to get-
ting a ‘“‘piece of the action’ from traders and
brokerage firms. But its chief means of live-
lihood is ripping off investors by the time-
tested method of driving share prices up-
ward—and dumping them on the public
through aggressive cold-calling.

In its inquiry, Business Week reviewed a
mountain of documentation and interviewed
traders, brokerage executives, investors, reg-
ulators, law-enforcement officials, and pros-
ecutors. It also interviewed present and
former associates of the Wall Street Mob
contingent. Virtually all spoke on condition
of anonymity, with several Street sources
fearing severe physical harm—even death—if
their identities became known. One, a
former broker at a Mob-run brokerage, says
he discussed entering the federal Witness
Protection Program after hearing that his
life might be in danger. A short-seller in the
Southwest, alarmed by threats, carries a

un.

9 Among Business Week’s findings:

The Mob has established a network of
stock promoters, securities dealers, and the
all-important ‘‘boiler rooms’’—a crucial part
of Mob manipulation schemes—that sell
stocks nationwide through hard-sell cold-
calling. The brokerages are located mainly
in the New York area and in Florida, with
the heart of their operations in the vicinity
of lower Broad Street in downtown Manhat-
tan.

Four organized crime families as well as
elements of the Russian Mob directly own or
control, through front men, perhaps two
dozen brokerage firms that make markets in
hundreds of stocks. Other securities dealers
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and traders are believed to pay extortion
money or ‘‘tribute”’ to the Mob as just an-
other cost of doing business on the Street.

Traders and brokers have been subjected in
recent months to increasing levels of violent
“persuasion” and punishment—threats and
beatings. Among the firms that have been
subject to Mob intimidation, sources say, is
the premier market maker in NASDAQ
stocks—Herzog, Heine, Gedule Inc.

Using offshore accounts in the Bahamas
and elsewhere, the Mob has engineered lucra-
tive schemes involving low-priced stock
under Regulations S of the securities laws.
Organized crime members profit from the
runup in such stocks and also from short-
selling the stocks on the way down. They
also take advantage of the very wide spreads
between the bid and ask prices of the stock
issues controlled by their confederates.

The Mob’s activities seem confined almost
exclusively to stocks traded in the over-the-
counter ‘‘bulletin board” and NASDAQ
small-cap markets. By contrast, New York
Stock Exchange and American Stock Ex-
change issues and firms apparently have
been free of Mob exploitation.

Wall Street has become as lucrative for the
Mob that it is allegedly a major source of in-
come for high-level members of organized
crime—few of whom have ever been publicly
identified as having ties to the Street.
Abramo, who may well be the most active re-
puted mobster on the Street, has remained
completely out of the public eye—even stay-
ing active on the Street after his recent con-
viction for tax evasion.

Mob-related activities on the Street are
the subject of inquiries by the FBI and the
office of Manhattan District Attorney Rob-
ert M. Morgenthau, which is described by
one source as having received numerous
complaints concerning mobsters on the
Street. (Officials at both agencies and the
New York Police Dept. did not respond to re-
peated requests for comment.)

Overall, the response of regulators and law
enforcement to Mob penetration of Wall
Street has been mixed at best. Market
sources say complaints of Mob coercion have
often been ignored by law enforcement. Al-
though an NASD spokesman says the agency
would vigorously pursue reports of Mob infil-
tration, two top NASD officials told Business
Week that they have no knowledge of Mob
penetration of member firms. Asked to dis-
cuss such allegations, another high NASD of-
ficial declined, saying: “I’'d rather you not
tell me about it.”

The Hanover, Sterling & Co. penny-stock
firm, which left 12,000 investors in the lurch
when it went out of business in early 1995, is
alleged by people close to the firm to have
been under the control of members of the
Genovese organized crime family. Sources
say other Mob factions engaged in aggressive
short-selling of stocks brought public by
Hanover.

Federal investigators are said to be prob-
ing extortion attempts by Mob-linked short-
sellers who had been associated with the
now-defunct Stratton Oakmont penny-stock
firm.

Mob manipulation has affected the mar-
kets in a wide range of stocks. Among those
identified by Business Week are Affinity En-
tertainment, Celebrity Entertainment,
Beachport Entertainment, Crystal Broad-
casting, First Colonial Ventures, Global
Spill Management, Hollywood Productions,
Innovative Medical Services, International
Nursing Services, Novatek International,
Osicom Technologies, ReClaim, SC&T, Solv-
Ex, and TJT. Officials of the companies deny
any knowledge of Mob involvement in the
trading of their stocks, and there is no evi-
dence that company managements have been
in league with stock manipulators. These
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stocks were allegedly run up by Mob-linked
brokers, who sometimes used force or
threats to curtail short-selling in the stocks.
When support by allegedly Mob-linked
brokerages ended, the stocks often suffered
precipitous declines—sometimes abetted,
traders say, by Mob-linked short-sellers. The
stocks have generally fared poorly (table,
page 99).

Not all of the stocks were recent IPOs, and
they were often taken public by perfectly le-
gitimate underwriters. International Nurs-
ing, for example, went public at $23 in 1994
and was trading at $8 in early 1996 before
falling back to pennies. Short-sellers who at-
tempted to sell the shares earlier this year
were warned off—in one instance by a Mob
member—market sources assert. Inter-
national Nursing Chairman John Yeros de-
nies knowledge of manipulation of the stock.

What this all adds up to is a shocking tale
of criminal infiltration abetted by wide-
spread fear and silence—and official inac-
tion. While firms and brokerage executives
who strive to keep far afield of the Mob often
complain of NASD inaction, rarely do such
people feel strongly enough to share their
views with regulators or law enforcement.
Instead, they engage in self-defense. One
major brokerage, which often executes
trades for small-cap market makers, keeps
mammoth intelligence files—to steer clear of
Mob-run brokers. A major accounting firm
keeps an organized-crime expert on the pay-
roll. His duties include preventing his firm
from doing business with brokerages linked
to organized crime and the Russian Mob.

Mr. BIDEN. Mr. President, they are
not talking about legitimate traders;
they are talking about the mob’s at-
tempt to infiltrate Wall Street. It
seems to me for us to carve out of the
original legislation an exemption from
RICO predicate statutes securities
fraud is a serious mistake. But it would
also be a serious mistake for me to
push this issue without the votes at
this point, because | realize there is an
attempt to bring this legislation to a
close.

I think it is bad legislation generally.
I think it is a serious mistake to have
done this, but | also have been here
long enough, as | said, to be able to
know where the votes are.

| withdraw the amendment.

The PRESIDING OFFICER.
amendment is withdrawn.

The amendment (No. 2398) was with-
drawn.

Mr. D’AMATO. Mr. President, | ask
unanimous consent that the Senator
from California be recognized for 1
minute and thereafter, the sponsor of
the legislation who has not spoken
today, Senator DOMENICI, who has been
tied up in committee, has asked to be
recognized for up to 5 minutes. Then |
ask unanimous consent that we go to
final passage.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from California is recognized for 1
minute.

Mrs. BOXER. Thank you very much,
Mr. President.

The question before the Senate today
is the following: How many securities
litigation laws should there be relative
to class-action lawsuits involving na-
tionally traded securities?

I believe the answer is one. And | be-
lieved the answer was one when we had

The
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this debate in 1995. And even though I
advocated for a stronger law at that
time, | always thought there ought to
be one law.

We, as policymakers, must establish
a regulatory environment in which in-
vestors have sufficient rights and rem-
edies while also ensuring that the high-
growth industries of our economy,
many of which are located in my home
State of California, are provided the
stability and the certainty they need
to expand, grow, and create jobs.

This bill does just that. It is nar-
rowly crafted to address only the issue
of class action lawsuits and nationally
traded securities—I think this is very
important. It defines and limits class-
action lawsuits. It applies only to na-
tionally traded securities. It is a bill
which | am proud to support.

Chairman Levitt, who | respect
greatly, Chairman of the SEC, is sup-
portive of this legislation, and | think
his words should carry a great deal of
weight. We ought to give this law a
chance to work in the Federal court
and not see this law go to 50 different
State courts. This would be very dis-
ruptive and it doesn’t make sense for
nationally traded securities.

If, after a time, we feel the law isn’t
good enough, isn’t strong enough, isn’t
working as we had envisioned, we can
revisit it and address it as necessary.
But | think today we ought to support
this bill, as drafted, and assert there
ought to be one law when it comes to
class action lawsuits involving nation-
ally traded securities.

So, Mr. President, I am pleased to
join the Chairman of the Banking Com-
mittee and the ranking member on the
Securities  Subcommittee, Senator
DopD, in support of this bill. | yield the
floor, and | yield the time back to the
Senator from New York.

The PRESIDING OFFICER. The Sen-
ator from New Mexico has 5 minutes.

Mr. DOMENICI. Mr. President, | will
not use that amount of time.

| just want to say how pleased | am
that today we are going to close the
loop and make sure that the small
group of entrepreneurial plaintiff law-
yers who were taking advantage of our
securities laws are now going to follow
a uniform law in the States and in the
Federal courts.

It was in 1990 that Senator Sanford of
North Carolina, who passed away just
recently, and | introduced the first leg-
islation on this issue. We did so be-
cause we found that a small group of
plaintiff’s lawyers were engaged in the
business of finding meritless lawsuits
to file, but since they were class action
lawsuits, they would have to get set-
tled. We found a trend across the coun-
try where they settled all these cases
rather than have jury trials. A small
cadre of lawyers became rich, and, as
far as we can find out, very few stock-
holders benefited.

We passed the first bill to tighten up
the rules in the Federal court system
in 1995. It is the only bill where we
overrode President Clinton’s veto. And

CONGRESSIONAL RECORD —SENATE

tonight | think we will pass, by an even
more overwhelming number, the cul-
mination of this effort. The bill will
keep plaintiffs’ lawyers from picking
State courts to do what we have pre-
cluded them from doing in the Federal
courts. This bill will stop them from
doing what we know they already are
doing—they look for a sympathetic
state forum where they can get these
lawsuits filed.

This is legislation that helps the
high-tech companies that get started
in America. We have testimony that
the Intel company—that great Amer-
ican company—had they faced one of
these kinds of suits when they were in
their infancy, they are almost certain
that they would not exist today. We do
not know how many other companies
now do not exist because they faced
these kinds of lawsuits.

But essentially we are doing an excit-
ing thing for growth, prosperity, and
we are harming and hurting no one
with legitimate complaints against
corporations for fraud, misrepresenta-
tion, and malfeasance.

As | said, | rise today in strong sup-
port of S. 1260, the ‘‘Securities Litiga-
tion Reform Uniform Standards Act of
1998’ and | want to commend the Ma-
jority Leader for bringing this bill to
the floor this week. Few issues are
more important to the high-tech com-
munity and the efficient operation of
our capital markets than securities
fraud lawsuit reform.

I am pleased to serve as an original
co-sponsor of this legislation with Sen-
ators D’AmMATO, DobD, and GRAMM—a
bill to provide one set of rules to gov-
ern securities fraud class actions.

As | said previously, this bill com-
pletes the work | began more than 6
years ago with Senator Sanford of
North Carolina. Back in the early
1990’s, Senator Sanford and | noticed
that a small group of entrepreneurial
plaintiffs’ lawyers were taking advan-
tage of our securities laws and the fed-
eral rules related to class action law-
suits to file frivolous and abusive
claims against high-technology compa-
nies in Federal courts.

Often these lawsuits were based sim-
ply on the fact that a company’s stock
price had fallen, without any real evi-
dence of fraud. Senator Sanford and I
realized a long time ago that stock
price volatility—common in high tech
stocks—simply is not stock fraud.

But, because it was so expensive and
time consuming to fight these law-
suits, many companies settled even
when they knew they had done nothing
wrong. The money used to pay for
these frivolous lawsuits could have
been used for research and development
or to create new, high-paying jobs.

So, we introduced a bill to make
some changes to the securities fraud
class action system. Of course, since we
were up against the plaintiffs’ lawyers,
the bill didn’t go anywhere for awhile.

After Senator Sanford left the Sen-
ate, the senior Senator from Connecti-
cut, Senator DobpD, and | continued to
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work hard on this issue. In 1995, with
tremendous help from Chairman
D’AMATO and Senator GRAMM, we
passed a law. The Private Securities
Litigation Reform Act of 1995 passed
Congress in an overwhelmingly biparti-
san way—over President Clinton’s veto
of the bill.

And since enactment of the Reform
Act, we have seen great changes in the
conduct of plaintiffs’ class action law-
yers in federal court. Because of more
stringent pleading requirements, plain-
tiffs’ lawyers no longer ‘‘race to the
courthouse” to be the first to file secu-
rities class actions. Because of the new
rules, we no longer have ‘“‘professional
plaintiffs’’—investors who buy a few
shares of stock and then serve as
named plaintiffs in multiple securities
class actions. Other rules make it dif-
ficult for plaintiffs’ lawyers to file law-
suits to force companies into settle-
ment rather than face the expensive
and time consuming ‘‘fishing expedi-
tion” discovery process.

Now, it looks like our new law has
worked too well. Entrepreneurial trial
lawyers have begun filing similar
claims in State court instead of federal
court to avoid the new law’s safeguards
against frivolous and abusive lawsuits.
Instead of one set of rules, we now have
51—one for the Federal system and 50
different ones in the States.

According to the Securities and Ex-
change Commission, this migration of
claims from Federal court to State
court ‘“may be the most significant de-
velopment in securities litigation”
since the passage of the new law in
1995.

In fact, prior to passage of the new
law in 1995, State courts rarely served
as the forum for securities fraud law-
suits. Now, more than 25 percent of all
securities class actions are brought in
State court. A recent Price Waterhouse
study found that the average number
of State court class actions filed in
1996—the first year after the new law—
grew 335 percent over the 1991-1995 av-
erage. In 1997, State court filings were
150 percent greater than the 1991-1995
average.

So, there has been an unprecedented
increase in State securities fraud class
actions. In fact, trial lawyers have tes-
tified to Congress that they have an
obligation to file securities fraud law-
suits in State court if it provides a
more attractive forum for their clients.
Imagine that—plaintiffs’ lawyers admit
that they are attempting to avoid fed-
eral law.

These State court lawsuits also have
prevented high-tech companies from
taking advantage of one of the most
significant reforms in the 1995 law—the
safe harbor for predictive statements.
Under the 1995 law, companies which
make forward-looking statements are
exempt from lawsuits based on those
statements if they meet certain re-
quirements. Companies are reluctant
to use the safe harbor and make pre-
dictive statements because they fear
that such statements could be used
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against them in State court. This fear
chills the free flow of important infor-
mation to investors—certainly not a
result we intended when we passed the
new law.

So today, the Senate will vote to cre-
ate one set of rules for securities fraud
cases. One uniform set of rules is criti-
cal for our high-technology community
and our capital markets.

Without this legislation, the produc-
tivity of the fastest growing segment
of our economy—high tech—will con-
tinue to be hamstrung by abusive, law-
yer-driven lawsuits. Rather than spend
their resources on R&D or creating new
jobs, high-tech companies will con-
tinue to be forced to spend massive
sums fending off frivolous lawsuits.

When | first worked on this issue, ex-
ecutives at Intel Corporation told me
that if they had been hit with a frivo-
lous securities lawsuit early in the
company’s history, they likely never
would have invented the microchip. We
should not let that happen to the next
generation of Intels.

This bill also is important to our
markets. Our capital markets are the
envy of the world, and by definition are
national in scope. Information provided
by companies to the markets is di-
rected to investors across the United
States and throughout the world.

Under the Commerce Clause of the
U.S. Constitution, Congress has the au-
thority to regulate in areas affecting
“interstate commerce.”” | cannot imag-
ine a more classic example of what
constitutes “‘interstate commerce”’
than the purchase and sale of securities
over a national exchange.

Not only does Congress have the au-
thority to regulate in this area, it
clearly is necessary and appropriate.
Right now, in an environment where
there are 50 different sets of rules, com-
panies must take into account the
most onerous State liability rules and
tailor their conduct accordingly. If the
liability rules in one State make it
easier for entrepreneurial lawyers to
bring frivolous lawsuits, that affects
companies and the information avail-
able to investors in all other States.
One uniform set of rules will eliminate
that problem.

Mr. President, | again want to com-
mend my colleagues for their work on
this important bill. | understand that
this is a bi-partisan bill which has the
support of the SEC and at least 40 Sen-
ators. | think by the end of the day,
many, many more Senators will join us
in supporting this bill. Thank you, Mr.
President.

Mr. D’AMATO. Mr. President, | have
one more unanimous consent. The Sen-
ator from Nevada has asked to speak
for up to 3 minutes. | ask unanimous
consent that he be given that and then
we go to final passage.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Nevada.

Mr. BRYAN. | thank the Presiding
Officer.

I thank the chairman for his cour-
tesy.
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Mr. President, this is a vote that |
believe that my colleagues who support
the measure—and | am not unmindful
of how the votes lie—will live to rue.
At a time when investor fraud is
mounting with billions and billions of
dollars, we have a consistent, steady
course of action where we are system-
atically depriving individual small in-
vestors from protections.

This adds a further limitation to the
statute of limitations. And 37 out of
the 50 States provide a greater remedy.
This provides a limitation in terms of
the ability of an investor to file an ac-
tion against an accomplice. And 49 out
of 50 States provide that remedy. We
take that away in this course of action.

Most States provide a remedy for
joint and several liability so that an
investor who is defrauded may recover
the full amount of his or her loss from
any one of the individual investors. If
this legislation had been in place at the
time of the Keating fraud, where
Keating himself was, in effect, judg-
ment proof, there would have been no
ability to recover against the fraudu-
lent activity of the accomplices—the
accountants, the lawyers, and others.

That is why, contrary to the asser-
tion by the proponents, this is not a
plaintiff’s lawyer’s argument that is
being made in opposition to this. There
are some abuses, and we should confine
ourselves to that. That is why all of
the governmental institutions who are
charged with their public responsibil-
ity as stewards of investment funds, re-
tirement funds, municipalities, school
districts, States, all have expressed
their opposition to the legislation, be-
cause they recognize that the taxpayer,
himself or herself, is frequently de-
frauded by this course of action.

So this is a bad piece of legislation.
And we continue on a slippery slope in
eliminating basic investor protections.
The small guys get dealt out of the
game with this legislation. The vic-
tims, they can take care of themselves.
But for the millions and millions of
small investors who have confidence in
our markets, who are coming in—one
out of every three in the country—they
are the big losers in this legislation.

Mr. SARBANES. Will the Senator
yield?

Mr. BRYAN. | am happy to yield.

Mr. SARBANES. | want to commend
the Senator from Nevada for a very
powerful statement and for his very
strong presentation of the arguments.
All 1 want to say to my colleague is, |
am confident in making the prediction
that events down the road, when the
investors come in, innocent people, and
say, ‘““We didn’t have a remedy,” he
will be proven correct.

Mr. BRYAN. | thank the Senator
from Maryland for his comments. He
has stood tall, not only in this legisla-
tion but in the 1995 legislation on be-
half of small investors. That is what
this matter is all about. There is no
sympathy for plaintiff lawyers. That is
not the argument, as the Senator from
Maryland and | and others who oppose
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this legislation know. We are talking
about protecting small investors in
America who, | believe, are left with
fewer defenses as a result of this.

| yield the floor.

Mr. DODD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. | will be very brief on
this. And we have been through this.
The last time it was a 5-day debate. We
ought to take some solace in the fact
that we have done this in half a day.
And let me commend my colleagues,
all of them, who have been involved in
this and over some period of time.

But | say, Mr. President, this is a
very sound piece of legislation that can
make a huge difference today. That in-
vestor that my colleague, the distin-
guished Senator from Nevada, talks
about, that is the investor that depos-
its their hard-earned money in the se-
curities of struggling businesses, high-
tech companies that are the primary
targets of these lawsuits. And it is
these industries that represent the
knowledge-based economy of our 21st
century.

Too often we have seen predator law-
yers out there go after them. What we
are trying to do with this bill is to
tighten up the loophole, to make it
possible for these companies to grow
while simultaneously—simulta-
neously—seeing to it that investors
can bring a rightful cause of action, as
plaintiffs, where fraud has been com-
mitted.

This is going to make for a far sound-
er system for people in this country.
And | predict to my colleagues that we
will see economic growth in these firms
and businesses, where they can avoid
the kind of tremendous expenditures
that have had to be laid out to fight
frivolous lawsuits and end up as settle-
ments, costing fortunes with, of course,
cases being thrown out of court.

So | predict to my colleagues, this
will be a vote they will be very proud
of in the years ahead to avoid these
frivolous lawsuits we have seen in the
past. | urge passage of the legislation.

Mr. D’AMATO. | ask unanimous con-
sent that Senator KoHL be recognized
for a request, and then | will call for
the yeas and nays.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KOHL. Thank you, | say to Sen-
ator D’AMATO.

CHANGE OF VOTE—ROLL CALL VOTE NO. 132

Mr. KOHL. Mr. President, on rollcall
vote No. 132, | voted no. It was my in-
tention to vote aye. Therefore, | ask
unanimous consent that | be permitted
to change my vote. This will in no way
change the outcome of the vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. D’AMATO. | ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. D’AMATO. | suggest the absence
of a quorum.
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The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. D’AMATO. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The PRESIDING OFFICER. The
question is on agreeing to the commit-
tee amendment in the nature of a sub-
stitute, as amended.

The committee amendment in the
nature of a substitute, as amended, was
agreed to.

The PRESIDING OFFICER. The
question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
for a third reading and was read the
third time.

The PRESIDING OFFICER. The bill
having been read the third time, the
question is, Shall the bill pass?

The yeas and nays have been ordered.
The clerk will call the roll.

The legislative clerk called the roll.

The result was announced—yeas 79,
nays 21 as follows:

[Rollcall Vote No. 135 Leg.]

The

YEAS—T79
Abraham Frist Mack
Allard Gorton McConnell
Ashcroft Graham Mikulski
Baucus Gramm Moseley-Braun
Bennett Grams Murkowski
Bingaman Grassley Murray
Bond Gregg Nickles
Boxer Hagel Reed
Breaux Harkin Reid
Brownback Hatch Robb
Burns Helms Roberts
Campbell Hollings Rockefeller
Chafee Hutchinson Roth
Coats Hutchison Santorum
Cochran Inhofe Sessions
Collins Jeffords Smith (NH)
Coverdell Kempthorne Smith (OR)
Craig Kennedy Snowe
D’Amato Kerrey Specter
Daschle Kerry Stevens
DeWine Kohl Thomas
Dodd Kyl Thompson
Domenici Landrieu Thurmond
Enzi Leahy Warner
Faircloth Lieberman Wyden
Feinstein Lott
Ford Lugar

NAYS—21
Akaka Dorgan Levin
Biden Durbin McCain
Bryan Feingold Moynihan
Bumpers Glenn Sarbanes
Byrd Inouye Shelby
Cleland Johnson Torricelli
Conrad Lautenberg Wellstone

The bill (S. 1260), as amended, was
passed, as follows:

S. 1260

Be it enacted by the Senate and House of
Representatives of the United States of America
in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Securities
Litigation Uniform Standards Act of 1998"".
SEC. 2. FINDINGS.

The Congress finds that—

(1) the Private Securities Litigation Re-
form Act of 1995 sought to prevent abuses in
private securities fraud lawsuits;

(2) since enactment of that legislation,
considerable evidence has been presented to
Congress that a number of securities class
action lawsuits have shifted from Federal to
State courts;
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(3) this shift has prevented that Act from
fully achieving its objectives;

(4) State securities regulation is of con-
tinuing importance, together with Federal
regulation of securities, to protect investors
and promote strong financial markets; and

(5) in order to prevent certain State pri-
vate securities class action lawsuits alleging
fraud from being used to frustrate the objec-
tives of the Private Securities Litigation Re-
form Act of 1995, it is appropriate to enact
national standards for securities class action
lawsuits involving nationally traded securi-
ties, while preserving the appropriate en-
forcement powers of State securities regu-
lators and not changing the current treat-
ment of individual lawsuits.

SEC. 3. LIMITATION ON REMEDIES.

(a) AMENDMENTS TO THE SECURITIES ACT OF
1933.—

(1) AMENDMENT.—Section 16 of the Securi-
ties Act of 1933 (15 U.S.C. 77p) is amended to
read as follows:

“SEC. 16. ADDITIONAL REMEDIES; LIMITATION
ON REMEDIES.

‘“(a) REMEDIES ADDITIONAL.—EXcept as pro-
vided in subsection (b), the rights and rem-
edies provided by this title shall be in addi-
tion to any and all other rights and remedies
that may exist at law or in equity.

““(b) CLASS ACTION LIMITATIONS.—No class
action based upon the statutory or common
law of any State or subdivision thereof may
be maintained in any State or Federal court
by any private party alleging—

‘(1) an untrue statement or omission of a
material fact in connection with the pur-
chase or sale of a covered security; or

‘“(2) that the defendant used or employed
any manipulative or deceptive device or con-
trivance in connection with the purchase or
sale of a covered security.

““(c) REMOVAL OF CLASS ACTIONS.—ANny
class action brought in any State court in-
volving a covered security, as set forth in
subsection (b), shall be removable to the
Federal district court for the district in
which the action is pending, and shall be
subject to subsection (b).

‘‘(d) PRESERVATION OF CERTAIN ACTIONS.—

“(1) IN GENERAL.—Notwithstanding sub-
section (b), a class action described in para-
graph (2) of this subsection that is based
upon the statutory or common law of the
State in which the issuer is incorporated (in
the case of a corporation) or organized (in
the case of any other entity) may be main-
tained in a State or Federal court by a pri-
vate party.

““(2) PERMISSIBLE ACTIONS.—A class action
is described in this paragraph if it involves—

“(A) the purchase or sale of securities by
the issuer or an affiliate of the issuer exclu-
sively from or to holders of equity securities
of the issuer; or

“(B) any recommendation, position, or
other communication with respect to the
sale of securities of the issuer that—

‘(i) is made by or on behalf of the issuer or
an affiliate of the issuer to holders of equity
securities of the issuer; and

““(if) concerns decisions of those equity
holders with respect to voting their securi-
ties, acting in response to a tender or ex-
change offer, or exercising dissenters’ or ap-
praisal rights.

‘“(e) PRESERVATION OF STATE JURISDIC-
TION.—The securities commission (or any
agency or office performing like functions)
of any State shall retain jurisdiction under
the laws of such State to investigate and
bring enforcement actions.

““(f) STATE ACTIONS.—

“(1) IN GENERAL.—Notwithstanding any
other provision of this section, nothing in
this section may be construed to preclude a
State or political subdivision thereof or a
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State pension plan from bringing an action
involving a covered security on its own be-
half, or as a member of a class comprised
solely of other States, political subdivisions,
or State pension plans similarly situated.

““(2) STATE PENSION PLAN DEFINED.—For
purposes of this paragraph, the term ‘State
pension plan’ means a pension plan estab-
lished and maintained for its employees by
the government of the State or political sub-
division thereof, or by any agency or instru-
mentality thereof.

““(g) DEFINITIONS.—For purposes of this sec-
tion the following definitions shall apply:

““(1) AFFILIATE OF THE ISSUER.—The term
‘affiliate of the issuer’ means a person that
directly or indirectly, through 1 or more
intermediaries, controls or is controlled by
or is under common control with, the issuer.

““(2) CLASS ACTION.—

“(A) IN GENERAL.—The term ‘class action’
means—

‘(i) any single lawsuit (other than a deriv-
ative action brought by 1 or more sharehold-
ers on behalf of a corporation) in which—

“(1) damages are sought on behalf of more
than 50 persons or prospective class mem-
bers, and questions of law or fact common to
those persons or members of the prospective
class, without reference to issues of individ-
ualized reliance on an alleged misstatement
or omission, predominate over any questions
affecting only individual persons or mem-
bers; or

“(I1) 1 or more named parties seek to re-
cover damages on a representative basis on
behalf of themselves and other unnamed par-
ties similarly situated, and questions of law
or fact common to those persons or members
of the prospective class predominate over
any questions affecting only individual per-
sons or members; or

‘(i) any group of lawsuits (other than de-
rivative suits brought by 1 or more share-
holders on behalf of a corporation) filed in or
pending in the same court and involving
common questions of law or fact, in which—

‘(1) damages are sought on behalf of more
than 50 persons; and

“(I1) the lawsuits are joined, consolidated,
or otherwise proceed as a single action for
any purpose.

““(B) COUNTING OF CERTAIN CLASS MEM-
BERS.—For purposes of this paragraph, a cor-
poration, investment company, pension plan,
partnership, or other entity, shall be treated
as 1 person or prospective class member, but
only if the entity is not established for the
purpose of participating in the action.

““(3) COVERED SECURITY.—The term ‘covered
security’ means a security that satisfies the
standards for a covered security specified in
paragraph (1) or (2) of section 18(b) at the
time during which it is alleged that the mis-
representation, omission, or manipulative or
deceptive conduct occurred.”.

(2) CONFORMING AMENDMENTS.—Section
22(a) of the Securities Act of 1933 (15 U.S.C.
77v(a)) is amended—

(A) by inserting “‘except as provided in sec-
tion 16 with respect to class actions,” after
“Territorial courts,”; and

(B) by striking ‘““No case’” and inserting
‘“Except as provided in section 16(c), no
case”.

(b) AMENDMENTS TO THE SECURITIES EX-
CHANGE ACT OF 1934.—Section 28 of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78bb) is
amended—

(1) in subsection (a), by striking “The
rights and remedies’ and inserting ‘‘Except
as provided in subsection (f), the rights and
remedies’’; and

(2) by adding at the end the following new
subsection:
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“(f) LIMITATIONS ON REMEDIES.—

““(1) CLASS ACTION LIMITATIONS.—No class
action based upon the statutory or common
law of any State or subdivision thereof may
be maintained in any State or Federal court
by any private party alleging—

“(A) a misrepresentation or omission of a
material fact in connection with the pur-
chase or sale of a covered security; or

“(B) that the defendant used or employed
any manipulative or deceptive device or con-
trivance in connection with the purchase or
sale of a covered security.

““(2) REMOVAL OF CLASS ACTIONS.—AnNy class
action brought in any State court involving
a covered security, as set forth in paragraph
(1), shall be removable to the Federal dis-
trict court for the district in which the ac-
tion is pending, and shall be subject to para-
graph (1).

“(3) PRESERVATION OF CERTAIN ACTIONS.—

“(A) IN GENERAL.—Notwithstanding para-
graph (1), a class action described in subpara-
graph (B) of this paragraph that is based
upon the statutory or common law of the
State in which the issuer is incorporated (in
the case of a corporation) or organized (in
the case of any other entity) may be main-
tained in a State or Federal court by a pri-
vate party.

““(B) PERMISSIBLE ACTIONS.—A class action
is described in this subparagraph if it in-
volves—

“(i) the purchase or sale of securities by
the issuer or an affiliate of the issuer exclu-
sively from or to holders of equity securities
of the issuer; or

“(if) any recommendation, position, or
other communication with respect to the
sale of securities of an issuer that—

“(1) is made by or on behalf of the issuer or
an affiliate of the issuer to holders of equity
securities of the issuer; and

“(I) concerns decisions of such equity
holders with respect to voting their securi-
ties, acting in response to a tender or ex-
change offer, or exercising dissenters’ or ap-
praisal rights.

‘“(4) PRESERVATION OF STATE JURISDIC-
TION.—The securities commission (or any
agency or office performing like functions)
of any State shall retain jurisdiction under
the laws of such State to investigate and
bring enforcement actions.

““(5) STATE ACTIONS.—

“(A) IN GENERAL.—Notwithstanding any
other provision of this subsection, nothing in
this subsection may be construed to preclude
a State or political subdivision thereof or a
State pension plan from bringing an action
involving a covered security on its own be-
half, or as a member of a class comprised
solely of other States, political subdivisions,
or State pension plans similarly situated.

‘“(B) STATE PENSION PLAN DEFINED.—For
purposes of this paragraph, the term ‘State
pension plan’ means a pension plan estab-
lished and maintained for its employees by
the government of a State or political sub-
division thereof, or by any agency or instru-
mentality thereof.

““(6) DEFINITIONS.—For purposes of this sub-
section the following definitions shall apply:

““(A) AFFILIATE OF THE ISSUER.—The term
‘affiliate of the issuer’ means a person that
directly or indirectly, through 1 or more
intermediaries, controls or is controlled by
or is under common control with, the issuer.

“(B) CLASs ACTION.—The term ‘class ac-
tion’ means—

‘(i) any single lawsuit (other than a deriv-
ative action brought by 1 or more sharehold-
ers on behalf of a corporation) in which—

“(I) damages are sought on behalf of more
than 50 persons or prospective class mem-
bers, and questions of law or fact common to
those persons or members of the prospective
class, without reference to issues of individ-
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ualized reliance on an alleged misstatement
or omission, predominate over any questions
affecting only individual persons or mem-
bers; or

“(I1) 1 or more named parties seek to re-
cover damages on a representative basis on
behalf of themselves and other unnamed par-
ties similarly situated, and questions of law
or fact common to those persons or members
of the prospective class predominate over
any questions affecting only individual per-
sons or members; or

“(ii) any group of lawsuits (other than de-
rivative suits brought by 1 or more share-
holders on behalf of a corporation) filed in or
pending in the same court and involving
common questions of law or fact, in which—

“(I) damages are sought on behalf of more
than 50 persons; and

“(I11) the lawsuits are joined, consolidated,
or otherwise proceed as a single action for
any purpose.

““(C) COUNTING OF CERTAIN CLASS MEM-
BERS.—For purposes of this paragraph, a cor-
poration, investment company, pension plan,
partnership, or other entity, shall be treated
as 1 person or prospective class member, but
only if the entity is not established for the
purpose of participating in the action.

‘(D) COVERED SECURITY.—The term ‘cov-
ered security’ means a security that satisfies
the standards for a covered security specified
in paragraph (1) or (2) of section 18(b) of the
Securities Act of 1933, at the time during
which it is alleged that the misrepresenta-
tion, omission, or manipulative or deceptive
conduct occurred.”.

SEC. 4. APPLICABILITY.

The amendments made by this Act shall
not affect or apply to any action commenced
before and pending on the date of enactment
of this Act.

Mr. GRASSLEY. Mr. President, |
move to reconsider the vote by which
the bill was passed.

Mr. LOTT. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

Mr. LOTT. Mr. President, | suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LOTT. Mr. President, | ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The

ORDER OF PROCEDURE

Mr. LOTT. Mr. President, | am trying
to have an announcement for the Mem-
bers. But | need to check with a couple
of people in just a moment. So if the
Senator from lowa would like to pro-
ceed with statements, | would like to
maybe interrupt in a moment.

Mr. LEAHY. Mr. President, while the
leader is on the floor—if the Senator
from lowa will withhold for just a mo-
ment—I know the leader is trying to
get a schedule together. | just wanted
to note, because there has been some
question over here on this side of the
aisle, that on S. 2037, the WIPO bill, or
the digital new millennium copyright
legislation, there is absolutely no ob-
jection to going forward with it. | sug-
gest that there will be unanimous sup-
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port for it over here. | just wanted to
advise the distinguished majority lead-
er of that fact.

Mr. LOTT. I might respond to the
fact that we do want to get that bill
done. We have run into a possible tech-
nical problem that we are trying to
work out, as you well know.

Mr. LEAHY. | understand what the
leader wants to do. | wanted to make
sure that he understands this side of
the aisle is ready and raring to go.

Mr. LOTT. Mr. President, for the in-
formation of all Senators, the Senate
has now passed the second of the four
high-tech bills that we had been work-
ing on and have worked to get agree-
ments. And we have been successful in
that. It is our intent at the earliest op-
portunity to consider and pass the
WIPO bill, even though | understand
there may be a technical problem with
the blue slip issue involving the House
of Representatives. We are trying to
check that out, and also the immigra-
tion bill that the Senator from Michi-
gan has been working on, and Senator
KENNEDY from Massachusetts.

It would be our intent to call up that
immigration bill, if we do not do it be-
fore noon on Monday, with the possibil-
ity of stacked votes on Monday after-
noon about 5:30. I am not asking unani-
mous consent to that effect right now.
I have discussed that with Senator
ABRAHAM, and Senator KENNEDY. But |
would need to check that with Senator
DASCHLE and others.

But | want the Members to know
that we need to complete action on
these high-tech bills. A lot of great
work has been done. We have been able
to pass two of them. We are very close
to being able to get the other two done.
Our intent is to stay with that until we
get it completed.

The Senate will now begin the DOD
authorization bill.

Having said all of that, there will be
no further votes this evening, and the
Senate will consider the DOD author-
ization bill throughout Thursday’s ses-
sion of the Senate. | had hoped there
would be opening statements. But | un-
derstand we will just lay the bill down,
and then we will begin tomorrow.

But | want the RECORD to show that
I was requested to have the remainder
of the night for the DOD authorization
bill so that we could get 2 or 3 hours on
it. We are not going to be able to do
that. But | am certainly prepared and
willing, and wanted to do that.

UNANIMOUS-CONSENT REQUEST—
S. 2057

Mr. LOTT. Mr. President, I now ask
unanimous consent the Senate turn to
S. 2057, the DOD authorization bill.

Mr. ABRAHAM. Mr. President, | ob-
ject.

The PRESIDING OFFICER. Objec-
tion is heard.

The Senate majority leader has the
floor.
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