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Let’s also look at how this relates to

our past debates over tort reform. The
motivation behind national tort reform
is that our system of justice has been
distorted by a group of trial lawyers
who caused the litigation explosion in
this country.

At a minimum, it is highly ironic
that we are now talking about passing
a national tobacco settlement bill that
will handsomely reward the very same
trial lawyers who have so badly cor-
rupted our justice system.

None of us should turn a blind eye to
the fact that the debate on tobacco set-
tlement legislation, under the guise of
protecting youth, is really a debate
about the pot of gold that potentially
awaits the trial bar.

And that’s not to mention the ‘‘tax
and spenders’’ who want to fund a host
of social programs unrelated to to-
bacco. Not only are we standing here
debating a huge tax increase on work-
ing men and women, we are simulta-
neously opening a can of worms.

We’re talking about sanctioning a
handful of attorneys’ attempts to en-
rich themselves at the expense of the
clients—in this case, taxpayers—they
purport to represent. I urge all my col-
leagues to give this serious thought.

This tobacco bill is not a lottery.
This is not ‘‘jackpot justice’’ for trial
lawyers. The trial lawyers are playing
‘‘Wheel of Fortune’’ with the taxpayers
money and it must be stopped.

I urge you to support my amend-
ment.

f

RECESS
The PRESIDING OFFICER. The Sen-

ate stands in recess until 2:15.
Thereupon, at 12:47 p.m., the Senate

recessed until 2:14 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer (Mr.
COATS).

f

NATIONAL TOBACCO POLICY AND
YOUTH SMOKING REDUCTION ACT
The Senate continued with the con-

sideration of the bill.
Mr. MCCAIN. Mr. President, I suggest

the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The legislative clerk proceeded to

call the roll.
Mr. MCCAIN. Mr. President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MCCAIN. Mr. President, I ask
unanimous consent that no second-de-
gree amendments be in order to amend-
ment No. 2421 prior to a motion to
table to be made at 5 p.m. I further ask
unanimous consent that if the amend-
ment is not tabled, Senator HOLLINGS
be recognized to offer a relevant sec-
ond-degree amendment and that the
time between now and 5 p.m. be equally
divided.

The PRESIDING OFFICER. Is there
objection to the request? Without ob-
jection, it is so ordered.

Mr. MCCAIN. I yield the floor.
The PRESIDING OFFICER. Who

yields time?
Mr. HOLLINGS addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from South Carolina.
AMENDMENT NO. 2421

Mr. HOLLINGS. Mr. President, in re-
sponse to my distinguished colleague
from North Carolina, Senator FAIR-
CLOTH, as the saying goes around
here—and it is genuine—I have the
greatest respect and friendship for the
distinguished Senator. He and I have
known each other for a good 30, 40
years almost.

I really am a little dismayed and dis-
appointed to see this assault on attor-
neys’ fees in the context of what is eth-
ical on behalf of trial lawyers. When
they put a billboard up with respect to
ethical practices and making mil-
lions—we will get the board, I guess,
and have it displayed.

But let me say a word, Mr. President,
about lawyers themselves. A lot has oc-
curred over my few years of public
service. In the early days, what we had
in the State legislature was about 85
percent of the membership was practic-
ing attorneys. Today, fewer than 15
percent are practicing attorneys. That
has come about, in a sense, as a result
of billable hours.

When we came out of the war and set
up our practices, what really occurred
was we had to do services for the cli-
ent, whether it was in the field of real
estate, whether it was in the field of a
criminal charge, or whatever. It was an
agreed-to fee or, in many instances, a
contingent fee on winning the case.
That is how I grew up as an attorney,
which characterizes me now as a ‘‘trial
lawyer’’—I hope not an unethical one.

I was listening very closely to the
Senator from North Carolina. The best
I can tell is he used the expression
‘‘litigation explosion.’’ We can get into
that. We have debated that, and we
found through various studies made by
the Rand Corporation for corporate
America that there is no litigation ex-
plosion.

‘‘Corrupted our justice system.’’ The
nearest thing I could find out was the
fee itself, and it was too large, as the
distinguished Senator surmised, and
that in itself was unethical.

We know that people make money. I
understand that the fellow on Headline
News today, William Gates, a very,
very successful entrepreneur, never
completed college, but he is a genius
with a business worth some $39 billion.
He makes, doing nothing, just $125,000.
I know he has a modest salary, but it
would only go to the tax folks. But he
operates, and he operates very success-
fully. They have 21,000 employees there
at that Microsoft entity. Every one of
the 21,000 is a millionaire due to the
leadership and accomplishment of Mr.
Gates.

Now, that is what is to be considered
when we talk about trial lawyers tak-
ing on a noncase and developing a case.
That really nettles my corporate

friends. Incidentally, I should say this,
that the corporate friends have been
mine over the many, many years, as
they well know from my votes here in
the U.S. Senate. And we are very proud
of the industrial development we have
in South Carolina and the efforts of our
Chamber of Commerce there. They are
highly regarded, highly respected. But
they had not gotten into this limbo, so
to speak, of being unethical when you
win a case.

Specifically speaking, going to law-
yers generally, it is the genius of
America that fashioned this great Re-
public. Lawyers, if you please, you can
go back, Mr. President, to the earliest
days. ‘‘Is life so dear or peace so sweet
as to be purchased at the price of
chains and slavery? Forbid it, Al-
mighty God. I know not what course
others may take, but as for me, give
me liberty or give me death!’’—a law-
yer, Patrick Henry.

Or otherwise that 30-some-year-old,
with quill in hand, seated at that table,
‘‘We hold these truths self-evident,
that all men are created equal.’’—
Thomas Jefferson, the lawyer.

The most applicable one, Mr. Presi-
dent, to this present day, ‘‘But what is
government itself, but the greatest of
all reflections on human nature? If
men were angels, no government would
be necessary. If angels were to govern
men, neither external nor internal con-
trols on government would be nec-
essary. In framing a government which
is to be administered by men over men,
the greatest difficulty lies in this: you
must first enable the government to
control the governed and in the next
place oblige it to control itself.’’—that
is our problem now—James Madison, a
lawyer.

Or the Emancipation Proclamation—
Abraham Lincoln, a lawyer. Or in the
darkest days of the Depression, bring-
ing about not only economic revival,
but equal justice under law, ‘‘All we
have to fear is fear itself.’’—Franklin
Roosevelt, a lawyer. Or giving sub-
stance to equal justice under law—
Thurgood Marshall.

I know the abhorrence some have for
my friend, Morris Dees, down there
with the Southern Poverty Law Cen-
ter, or with Ralph Nader keeping the
conscience clear with respect to con-
sumer safety in America. But these are
lawyers who are out leading the way.

There is no question, Mr. President,
that there is no higher calling for a
profession than to eliminate itself. If
the ministers could eliminate all sin
and the doctors all disease, we lawyers
are burdened with the challenge of try-
ing to eliminate injury in cases. When
I first came to the Senate that was
really what was at hand, what you
might call class actions.

Up there in Buffalo, NY, Love Canal,
toxic fumes, poisonous air. And as a re-
sult of the class actions there, the next
thing you know what we had was the
Environmental Protection Agency,
which in and of itself, despite those
who criticize the bureaucracy of it, has

VerDate 12-JUN-98 13:48 Jun 18, 1998 Jkt 010199 PO 00000 Frm 00067 Fmt 4624 Sfmt 0634 E:\PICKUP\S19MY8.REC INET01 PsN: INET01



CONGRESSIONAL RECORD — SENATES5098 May 19, 1998
eliminated not only the injury and
drinking their own sewage and breath-
ing their own toxic fumes, but elimi-
nated thousands and thousands of indi-
vidual cases.

Then next, of course, we had the mat-
ter of the asbestos cases. We had the
cases with respect to the Dalkon
Shield, breast implants; we had the
cases of the little children burning up
in flammable blankets in their cribs.
And we got the Consumer Product
Safety Commission. I just talked the
other day to the chairman there who is
doing the outstanding job that she is
doing at the Consumer Product Safety
Commission looking at all of these par-
ticular instrumentalities.

And good corporate America does
just that. The J.C. Penney Company—
there is no more outstanding firm. I
have visited their laboratories where
they have instituted safety tests of all
the articles to be sold, particularly in
the field of children’s toys, and what
have you. So the trial lawyers brought
that about.

And, Mr. President, just this past
week I noticed a little squib in the
Times. They had down there that Ford
Motor Company had recalled an engine.
They took the initiative of recalling
1,700,000 pickup trucks because the link
bolt on the wheel was loose. The wheel
threatened to come off and cause an in-
jury.

Now, Ford Motor Company was not
particularly enthused about safety, we
know, because back in 1978 Mark Rob-
inson had to bring that Pinto case. And
they got a verdict of $3.5 million actual
damages and a verdict of $125 million
punitive damages. No, they never col-
lected a dime, I don’t believe, for those
punitive damages.

But I say to the Senator from North
Carolina, I can tell you now, that saved
a lot of injury and a lot of cases, be-
cause Chrysler has just had a recall
that I saw in the news. And you can go
right on down. That brought about at-
tention to safety and people not burn-
ing up and having the wheels lock on
them, and those kinds of things, and
coming off and causing that injury.

That brings us, Mr. President, to the
present case at hand, which, in essence,
was not a case at all. I never heard of
bringing in, in a class action, the to-
bacco companies and getting them to
agree not to sell their product, but
rather to advertise adversely not to
sell, not to attract; on the other hand,
agreeing, if you please, to a look-back
provision whereby they would be bur-
dened with the beauty of diminishing
business for themselves, tobacco con-
sumption, particularly in the field for
little children, and raising the price of
their product whereby the moneys
would go then to the attorneys general
and the U.S. Government to help pay
these expenses, and so forth. That was
not a case that was just filed and tried
a few weeks later, and they got a ver-
dict.

On the contrary, it was a long, hard,
contingency struggle with a guarantee

not only to get nothing had it not suc-
ceeded—and none have succeeded so
far. I repeat, no one has sued a tobacco
company and gotten a jury verdict as
of this minute, period. But they said,
we think we can do it if you let us try;
and we will take it on a contingent
basis. I do not know what the percent-
age is down in Florida or Texas or Mis-
sissippi where they have settled—some-
where around 10, 15 percent or what-
ever.

The States, the health community,
the U.S. Government had nothing to
lose. The lawyers bringing this pioneer-
ing, if you please, health care for all of
America, they had everything to lose.
In fact, a fine attorney general down
there, Mike Moore, had to really with-
stand being sued by his own Governor
of his own State of Mississippi trying
to prevent him from bringing the case.

Don’t give me this billable hours or
$180,000 an hour or $5 an hour or what-
ever it is. This isn’t any hourly thing.
This is a no-case situation whereby you
turn around and have to pay legal fees
to defend yourself in order to bring the
case, and he withstood that for a year
in the courts with his reputation rel-
atively ruined, but holding on. Then
after they won that, they literally had
to hide the witness and secure his safe-
ty because they had a whistleblower in
one of the companies who was willing
to bring forth the records and say here
they are, here is the actual fact within
the company records, here is what they
stated, here is what their research
found, here are their plans on advertis-
ing and here are the ingredients they
also included in order to bring about
addiction. They had to hide the wit-
ness.

Don’t give me billable hours. I don’t
know how much hog farmers make. I
am waiting for my friend to come back,
but I know the lawyers make nothing
unless they succeed in bringing this
case. Now, of course, having done that,
and getting these other lawyers in, his
friend, Dickey Scruggs, and Ron Mot-
ley from my State of South Carolina,
they had an expert approach. If a
painter paints a $10 million painting, I
don’t know how much he gets an hour
for painting it, but you have to have
expertise.

The ingenuity of using the RICO pro-
vision of the distinguished Senator
from Utah, that is what they did. They
said we can use the RICO provision and
really go after them. And that was a
wonderful, ingenious approach to the
actual trial of this particular class ac-
tion. You have to understand all along
nobody over the 3-year period is paying
anybody a red cent when they talk
about billable hours. So they brought
their case, they struggled along, and
they got right to the point where it
was going to be exposed, that particu-
lar record of the unethical.

My distinguished friend on the other
side of the aisle has a sign up there
about ethical; it is the unethical con-
duct of the corporate lawyers, not the
trial lawyers. They have not mentioned

one thing unethical other than they
won the case and they will get a good
fee. They deserve every dime of it and
more. They ought to get some kind of
award from the health community be-
cause this will save us billions and bil-
lions of dollars in cost, in health care,
hundreds and thousands and perhaps
millions of lives from cancer deaths.

Not Dr. Kessler, not Dr. Koop, but
Mike Moore, Dickey Scruggs, Ron Mot-
ley have done more to save people from
cancer than Koop and Kessler com-
bined, and Koop and Kessler have tried
their best, but there is more than one
way to skin a cat. No one in Congress
was at that table. There wasn’t any
Senator—‘‘I introduced the bill.’’ There
wasn’t any Congressman, ‘‘I sponsored,
I cosponsored,’’ all of this ‘‘I’’ stuff.
Now they have a lynch mob going on
because the polls show that lawyers are
unpopular, particularly trial lawyers.

I have a friend in town here, sends
me a thank-you note at Christmas,
Victor Schwartz. We have been in this
routine 20 years. Victor represents the
business round table and the Chamber
of Commerce, and he gets the con-
ference board and he gets all these re-
tainers so long as he doesn’t win the
case. It reminds me of Sam Ervin’s fa-
mous story about the doctor who prac-
ticed there in Monroe, NC, for some 32
years all by himself. Finally, he had a
young son who graduated from medical
school and he turned to him and said,
‘‘Son, I haven’t had a vacation in 32
years. I am taking off with your moth-
er for a couple of weeks.’’ He comes
back and the son walks up to him and
he says, ‘‘You know Ms. Smith,
Daddy?’’ ‘‘What about her?’’ He said,
‘‘There is really no arthritis in her
back, I got that thing cured.’’ He said,
‘‘Oh, my heavens. That is the patient
that sent you through med school. Why
did you do that?’’

You can solve cases, but that is our
problem with most lawyers now. As
long as they can get a continuance, as
long as they can make a motion, as
long as they can delay, as long as they
bureaucratize the judicial system—and
that is the corporate defendant crowd.
The plaintiff doesn’t win until he con-
cludes a case. He has no time; he has
about five or six cases waiting, a lot of
time out there, a lot of money, a lot of
time investigating everything else.
What happens is that he finally scores,
but he not only scores for himself, he
scores here in this particular case for
all of America, because they met last
June and they had the sensibility not
to be greedy. The inference is that you
have a greedy bunch that is unethical;
they are getting too much. Not at all.

The fact is, they had the sensibility
to say, like Kansas City, there is only
so far that we can go. There has to be
balance. If we put them out of business,
if we continue to pressure and take le-
gitimate companies out of business,
then what will happen is that new-
comers without these records that are
really bringing about the settlements
for us, they won’t have any records of
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any kind of additives. They won’t have
any records of any kind of lies to Mem-
bers of Congress or anything of that
kind. They won’t have any records of
agreeing not to advertise or agreeing
to advertise adversely to children, or
agreeing to a look-back provision.
What we will do, like Samson, is pull
down the temple walls and ruin us all
and we will have gotten nowhere.

Now, we understand here this week
we can get nowhere. We can start with
lawyer fees. We can start with $1.50, $2
a pack, up, up and away. We can have
impossible look-back penalties and ev-
erything else of that kind, but this
isn’t the end of Congress. We will be
back and we can always amend what
we never have tried before, like look-
back and nonadvertising agreements.

But my counsel is let’s move on with
the provision of the commerce bill
which says simply as to the agree-
ments made within the States, we
don’t disturb them—all of them, as
best I can tell, are under arbitration.
But as to the new agreements made for
lawyers, they are subject to arbitration
for both sides and approved by the
court itself. Now, there is nothing un-
ethical or untoward or whatever it is.
The beginning lawyers who made the
case are deserving. The others who are
piling on deserve a heck of a lot less.
We all know that.

So we are not just setting an example
here of $185,000 for nothing but trial
lawyers as the thing is depicted at the
present time.

I can see we have some others that
would like to be heard at this particu-
lar time. I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. HOLLINGS. I yield time to the
distinguished Senator from Utah.

Mr. HATCH. I am very concerned
about this and a whole raft of other
amendments as well.

First of all, I think we need to exam-
ine the context in which this amend-
ment is being debated.

If the members of this body succumb
to the temptation to ‘‘pile on’’, to
‘‘out-tobacco’’ Big Tobacco—and that
is surely where we are headed—we will
guarantee that the tobacco companies
are not part of the equation.

Why should we care about this? To-
bacco causes cancer and a panoply of
other serious diseases. The companies
have known this for literally decades;
they have known nicotine makes their
products addictive. They have contin-
ued to market their products, and to
target their marketing plans and their
advertising to children.

That being said, I implore my col-
leagues to recognize that if the tobacco
companies are not part of the equation,
then we will not have a meaningful bill
that can work. It is as simple as that.

Last June 20, the tobacco companies
agreed voluntarily to make payments
which will range up to $368.5 billion
over the next 25 years. They freely
chose to make those payments, pay-
ments which will help Congress fund a

new War on Tobacco, in exchange for
certain changes in the law, such as a
more predictable litigation environ-
ment.

In order to devise a bill which is
workable and which will not be liti-
gated for years, we have to respect the
legal boundaries imposed by our Con-
stitution, that great document upon
which our Country was founded. Con-
stitutional scholars have examined the
provisions incorporated in the Com-
merce bill, and have found them to be
lacking.

For example, public health experts
have testified before our Committee
that advertising restrictions are an im-
portant weapon in any new War on To-
bacco. But legal scholars have also cau-
tioned that those restrictions must be
drafted in a manner which is constitu-
tionally permissible—which, by the
way, this bill is not.

As chairman of the Judiciary Com-
mittee and as someone who has been
concerned about constitutional prin-
ciples during my tenure in office, I
must caution that unless this bill is
changed in some very fundamental as-
pects, we will wind up in 10 years of
litigation over a variety of issues, not
the least of which will be constitu-
tional issues that will literally cause
more problems than anyone ever envi-
sioned.

During each of those years, one mil-
lion more kids will become addicted to
tobacco and will die prematurely be-
cause the Congress is pursuing a con-
stitutional collision course which could
ultimately render substantial parts of
the Commerce bill null.

It is important to note that, while
the tobacco companies voluntarily
agreed to the $368.5 billion amount,
they have refused to agree to the Com-
merce bill’s $516 billion price tag.

We have all seen estimates that the
Commerce bill will add $1.10 to the
price of a pack of cigarettes in the next
five years. What that Treasury esti-
mate does not take into account are
any increases due to State excise taxes,
wholesaler or retailer markups, attor-
neys fees, reductions in volume due to
increases in black market sales, or im-
position of ‘‘look-back’’ penalties.

Let us be real. The manufacturers,
for instance, added 5 cents per pack
solely because of just one State settle-
ment, the Minnesota settlement.

The $1.10 figure is a myth.
During the course of 10 hearings on

the tobacco issue, the Judiciary Com-
mittee heard an abundance of evidence
on this issue.

We had three financial analysts tes-
tify at our hearings, each of whom did
independent analyses, using very de-
tailed economic models, and none of
them concurred with an estimate as
low as $1.10. Their estimates ranged as
high as $2.50 to $3.00, for a total cost of
about $5.00 per pack.

If that happens, there will be a rag-
ing black market. It will be even worse
than it is now. We have received testi-
mony that one out of five cigarette

packs sold in California today is con-
traband. Can you imagine what is
going to happen if this bill forces to-
bacco prices up to between $4.50 and
$5.00 per pack?

There is an additional implication
that, with the exception of our col-
league from Texas, Senator GRAMM,
and our colleague from Illinois, Sen-
ator MOSELEY-BRAUN, no one is focus-
ing on.

Who will bear the brunt of these in-
creased costs, of these new payments
intended to curb youth smoking? It is
adults at the lower end of the economic
spectrum. For example, almost one-
third of people with incomes below
$10,000 per year are smokers.

It would be better to bring this
agreement into some perspective where
we can get the tobacco companies on
board, however reluctantly.

I would like nothing more than for
them to pay $1 trillion per year. But
the practical reality is that that will
not happen. They will either move off-
shore or go bankrupt first, and they
will be totally beyond our control.

If we design a program which does
not have their open opposition, which
is modeled on their voluntary agree-
ment of June 20, 1997, we will have ef-
fective accountability, because we will
have look-back provisions that are con-
stitutional. We will have an effect ban
on advertising provisions, because
without their compliance Congress
cannot enact stringent advertising re-
strictions. In short, without the reluc-
tant agreement of the tobacco compa-
nies, we will not have the comprehen-
sive program that many of us want.

Having said that, I have listened
carefully to my colleague from South
Carolina.

It is well known that I have been an
advocate for legal reforms.

It is well known that I am supportive
of product liability reform.

It is well known that I have not been
someone who just is a rubber stamp for
the trial lawyers of America, even
though I have been one myself.

It is well known that I think there
are excesses in the law.

But I think we go a long way toward
being excessive as a Congress if we
start setting fees for professionals in
our society, professionals who are not
directly participating in a government
program.

If we allow ourselves to start dictat-
ing what fees have to be paid to certain
professions in our society, however
tempting, then I think we are starting
down a dangerous road.

How can conservatives support set-
ting fees in a free market system? That
is as bad as setting prices.

I have extensively examined the to-
bacco issue. One thing has become evi-
dent. We would not be here today de-
bating this legislation were it not for
the Castano attorneys.

The distinguished Senator from
South Carolina has made some very
telling points. Yes, there are excesses.
Yes, there are things we can criticize.
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Yes, we know that many of the trial
lawyers have been associated with one
political party.

That irritates some people, and
rightly so. But the fact of the matter is
that he is right. It has been the contin-
gent fee system that has allowed peo-
ple who do not have any money to be
able to defend themselves, to assert
their rights, and to obtain verdicts in
their best interests. And without the
attorneys being willing to take cases
on a contingent fee basis, many of the
wrongs in our society would not be
righted.

Frankly, I have been on both sides. I
started out as an insurance defense
lawyer. I tried medical liability defense
cases. I know what it is like to have
people, plaintiffs lawyers, bringing
lawsuits, some of which are trumped
up.

But I have also been on the other side
where people who were humble, with-
out money, had no recourse other than
to hope they could find an attorney
who would take their case on a contin-
gent fee.

This meant that if I didn’t win the
case, I didn’t get paid. If I won the
case, then I got somewhere between 25
and 40 percent of the verdict. I never
had a case where my client got less as
a result of the contingent fee paid to
me than they would have gotten by a
settlement before a verdict—never, at
least not to my recollection.

On this particular issue, Senator
MCCAIN and those who have written
this bill—basically the White House, if
you will—inserted a reasonable provi-
sion. That provision says that, for the
purposes of awarding attorneys’ fees
and expenses for those actions, the
matters of issue shall be submitted to
arbitration before a panel of arbitra-
tors.

In other words, they are not going to
give the trial lawyers a free ride here.
They are going to require them to sub-
mit their fees to arbitration. They are
going to have to come in and justify
those fees.

In any such arbitration, the panel
shall consist of three attorneys, one of
whom will be chosen by the Castano
plaintiffs’ litigation committee, that
is, the plaintiffs’ attorneys who were
signatories to the June 20, 1997 settle-
ment agreement.

It seems to me that our distinguished
Senator from Arizona did a good job in
putting this provision in. A similar
provision is in the legislation I filed on
November 13.

This represents a reasonable ap-
proach to the problem.

The fact of the matter is that I have
devoted a lot of study to the Castano
group.

And, yes, most of them are Demo-
crats. Most of them are liberal Demo-
crats at that. But there are a number
of them who are Republicans, a very
small percentage of them.

The fact of the matter is that politics
should not play a part in this. Without
the Castano group, we would not be de-

bating this issue; we would not have
been able to bring national debate to
the point of considering a bill which
penalizes the tobacco industry any-
where between $368.5 billion and esti-
mates as high as $800 billion over 25
years.

I believe that members of the
Castano group alone have spent some-
where between $20 million and $40 mil-
lion in basic time alone. That is a lot
of money. Some have argued that this
figure could approach $100 million.

This has been going on for years, in
State after State. It has been going on
at the expense of the attorneys, with-
out whom we would not be having this
opportunity to start a whole new na-
tional War on Tobacco.

I have to admit, at times my angst
over the trial lawyers’ support for one
side or another shows at times. That is
true for most Senators. And the trial
bar has brought a lot of this criticism
upon itself, to be fair. They seem to be
looking out only for their interests
sometimes, which is not unusual in the
business community.

But we should not allow that to cloud
the facts on this issue. We should think
twice before we move toward having
the Congress of the United States set
attorneys’ fees.

What is it going to be next? Account-
ing fees? What is it going to be? Pri-
vate doctors’ fees? Our public attempts
at rate setting already have proven
how government interference can dis-
tort the marketplace.

But I agree with the Senator from
South Carolina—this is the last bastion
of freedom there is.

Whether you like the trial lawyers or
not, they take cases that nobody else
will take. They do it at their own ex-
pense many times. Yes, they make a
lot of money, if they are good enough.
But the fact of the matter is they play
a very significant and important role
in our society. It is just that simple.

I agree with many of my colleagues
on the other side. Large hourly legal
fees are a concern. That is why the bill
sets up an arbitration panel which will
examine fees based on set criteria such
as the time spent and the complexity
of the case. Attorneys should have to
justify their fees; I don t disagree with
that position.

I cannot condone legal fees which ap-
proach $1,000 per hour. But that is not
the real issue. When we start setting
attorneys’ fees, whether they are $100,
$250, $500, or $1,000, it is a very serious
matter.

PRIVILEGE OF THE FLOOR

I ask unanimous consent that Bruce
Artim and Marlon Priest of my staff be
permitted privileges of the floor
throughout this session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Let me close with this.
I am very sympathetic to the motiva-

tion of this amendment and to the ar-
guments that the Senator from North
Carolina has made.

However, there are a number of rea-
sons that I have given here that this

amendment is flawed and, in fact, is
unlawful.

As much as I dislike this Commerce
Committee bill, and as much as I think
it is a piling on, the approach it uses to
resolve the attorneys’ fees issue is far
more preferable than an arbitrary price
cap.

For Congress to interfere retro-
actively with private contracts would
be, in my opinion, unconstitutional.
Congress should not break private con-
tracts.

The June 20, 1997, settlement recog-
nized that a private agreement between
a plaintiff and his or her attorney is a
legally enforceable contract with
which we should not unilaterally inter-
fere, however well-intentioned our mo-
tives are.

Such interference by capping a con-
tractual fee might very well constitute
a taking under the Fifth Amendment
to the Constitution. The Supreme
Court cases clearly say that the Fed-
eral Government cannot confiscate
money or interfere with a lawful con-
tract.

Under any view of federalism, there
is no justification whatsoever for Con-
gress, entering the field of pure State
activity to alter the rights and rem-
edies of private parties and then dis-
pensing, with no due process, protec-
tions guaranteed by the Constitution.

Regulation of attorneys’ fees prop-
erly belongs in the domain of the
States. Such usurpation of State pre-
rogatives may very well violate the
Tenth Amendment. Recent court opin-
ions such as New York v. United States
and Prinz v. United States have made
the Tenth Amendment a shield against
Federal imposition on the sovereign
authority of the States.

State courts have already shown a
willingness to step in and prevent un-
reasonable and excessive fees in to-
bacco settlements. For example, in the
Florida case, the Court threw out a
contingency fee arrangement where it
was found to be clearly excessive. This
shows that the State courts will be
best equipped to address this issue by
utilizing the arbitration clause of the
Commerce Committee bill.

I think we must also examine the
precedent we are setting here in having
the U.S. Congress consider singling out
any profession for a cap on their earn-
ings. We do not do this for corporate
CEOs, although we have tried in the
past. We don’t do it for sports figures
or entertainers, for that matter.
Should we consider capping Jerry
Seinfeld’s pay because he makes tens
of millions of dollars a year, or my
dear friend Karl Malone because he
makes millions of dollars every year as
one of the greatest basketball players
who ever lived?

No, we don’t do that, and we should
not be doing it here, even though I do
have some sympathy for what moti-
vates the distinguished Senators on the
other side of this issue.

I compliment my friend from South
Carolina in his statements here today.
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They are fair statements for the most
part, arguing that, without the trial
lawyers being able to take contingent
fee cases and to be able to uphold the
rights of the downtrodden and those
who don’t have any money and those
who can’t afford any attorneys, we
would not have nearly the justice ideal
we have today.

I also compliment my colleagues
from Alabama and North Carolina, who
have argued very forcefully and po-
tently for this amendment. They make
a number of compelling arguments.

I know I have taken too long and I
apologize to my colleagues. I feel deep-
ly about this.

I recognize I have irritated just about
everybody in the debate. I haven’t
meant to. It isn’t my desire.

I feel very deeply we need to pass a
strong anti-tobacco bill which is con-
stitutionally sound and which will not
be litigated for years. The best way to
do this is to model it after the agree-
ment reached last year between all the
parties.

That, I believe, would be in the best
interests of our children.

I cannot tolerate the fact we are
going to have 10 years of litigation be-
cause we are considering faulty legisla-
tion. We should be pulling the compa-
nies in, albeit kicking and screaming,
and making them be active partici-
pants. I want them to be part of the so-
lution. Some may view that as naive,
but I am optimistic.

The fact that we are considering leg-
islation with such obvious flaws both-
ers me terribly. I am also bothered by
the fact that we will go so far as to
start setting professional fees here in
the Congress of the United States.

Having said that, I yield the floor.
Mr. HOLLINGS. Mr. President, I

think the distinguished Senator from
Utah has made a very, very powerful
statement. We are most grateful.

I yield to the distinguished Senator
from Illinois 10 minutes.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Mr. President, let me
say to my friend, the Senator from
Utah, I appreciated his oration and his
irritation. He plays a valuable role in
the Senate, and he raises issues that
are important to all of us regardless of
on which side of the aisle we fall.

This amendment, sponsored by the
Senator from North Carolina, Mr.
FAIRCLOTH, is one which we should un-
derstand what it stands for. This is an
amendment to limit the attorneys’ fees
that will be payable to plaintiffs’ attor-
neys who joined with all the States’ at-
torneys general to bring the lawsuits
against tobacco companies.

Now, to paraphrase my friend, the
Senator from Arkansas, Mr. BUMPERS,
the tobacco companies hate these at-
torneys like the Devil hates holy
water. Were it not for these attorneys,
there would be no McCain bill in the
Chamber this week. Were it not for
these attorneys, there would have been
no State lawsuits. Were it not for these

attorneys, these tobacco companies
would continue to make billions of dol-
lars, would continue to exploit our
children, would continue to be the
source of the No. 1 preventable cause of
death in America month after month,
year after year, and decade after dec-
ade.

So it is no wonder that the Senator
from North Carolina wants to get even
with these attorneys. They have upset
the applecart for Tobacco Row. These
attorneys have joined with States’ at-
torneys general, 42 of them, to bring
lawsuits which have successfully
brought the tobacco companies to their
knees. And if this Senate has the cour-
age this week that I hope it does, we
will pass the most comprehensive his-
toric legislation this Nation has ever
seen to protect our children from con-
tinued exploitation by these tobacco
companies.

So here comes the Senator from
North Carolina, and he says, well, I
think it is only reasonable that we
limit these attorneys to fees of no
more than $250 an hour. At least I
think that is what his amendment
says; it has been written over a couple
times. But I think that is what he
ended up concluding. For most people
in America, $250 an hour is an amazing
amount of money. To anybody who
would think about making $10,000 a
week, that is an amazing amount of
money. But, ladies and gentlemen, we
are talking about attorneys who are
playing in the big leagues here.

Isn’t it interesting that all of his ran-
cor and all of his anger about attor-
neys’ fees only affect the fees that are
being paid to attorneys who are fight-
ing tobacco companies. I have searched
this amendment, line for line and page
for page, to find some limitation on the
amount of money paid to the attorneys
for the tobacco companies. No, not a
single word of limitation. Pay them
what you will. But the plaintiffs’ attor-
neys, representing the children who are
being exploited by these companies,
the plaintiffs’ attorneys who come in
here representing flight attendants to
try to make sure in a courtroom that
they are protected from the kind of
secondhand smoke that is damaging,
those are the targets of the Senator
from North Carolina.

Isn’t it an amazing thing that these
tobacco companies, when they put
their enemies list together, put at the
very top these attorneys. Well, why did
these State attorneys general bring in
these private attorneys as part of the
lawsuits? For one simple reason: They
didn’t have the resources in many
States to really go after these tobacco
giants, so they brought in the trial at-
torneys and they said, ‘‘If you are
going to sue the tobacco firms, do it on
a contingent basis. If you win the law-
suit, which has never been done—never
been done—if you win the lawsuit, you
will win a substantial fee. If you lose,
you go home emptyhanded.’’ These at-
torneys said, ‘‘We will take it on; on a
contingent fee basis, we will take it

on.’’ And guess what. They are about to
win. If we do the right thing, they will
win. In at least four States, they have
won. It just angers the tobacco compa-
nies to think that they are going to
have to pay the fees of the attorneys
who sued them.

Why did we need these attorneys? Be-
cause, honestly, ladies and gentlemen,
when it came to Congress, when it
came to State legislatures, when it
came to many Governors’ offices, and,
yes, even when it came to the White
House year after year and time after
time, the tobacco companies had a cozy
relationship. They knew no one was
going to go in and challenge them.

Mr. FAIRCLOTH. Will the Senator
yield?

Mr. DURBIN. But in a courtroom, it
is a different story. In a courtroom—I
will when I finish; I will be happy to
yield when I finish. In a courtroom, it
is one attorney against another. It is a
jury of peers, 12 Americans sitting in
judgment, and that is when the tobacco
companies are being brought to their
knees. They could not buy it through
lobbyists. They could not buy it
through political contributions. They
had to walk into a courtroom. And
when it happened in 42 different States,
they said, ‘‘It is time to settle. The
game is over.’’ So naturally they are
angry with these attorneys, these trial
lawyers who have brought them to
their knees.

And think about the limitation of
$250 an hour. Not a word about limiting
the amount of money paid to the to-
bacco company attorneys, and cer-
tainly not one word about limiting the
money paid to the tobacco company ex-
ecutives. Four years ago, do you re-
member that shameful scene when
seven tobacco company executives,
under oath, in the House of Represent-
atives swore to God on a stack of Bi-
bles that tobacco was not addictive?
Tobacco is not addictive. Imagine they
would say that. And these men, who
were being paid millions of dollars a
year by exploiting our children and
selling their products, are not even
mentioned in this amendment.

Now, if we are going to work out
some moral outrage about how much
money we are going to pay people, then
let us include not just trial lawyers.
Let’s include the attorneys for the to-
bacco companies. Let’s include the to-
bacco company executives. Or let’s call
this amendment for what it is. This is
an effort to get rid of the element that
has brought the tobacco companies fi-
nally to this Senate floor and brought
us finally to comprehensive legislation.

I yield to the Senator from North
Carolina.

Mr. KERRY. Not on your time.
Mr. FAIRCLOTH. Does the Senator

have a copy of the amendment?
Mr. KERRY. Mr. President, I would

ask the Senator to yield on the time of
the Senator from North Carolina.

Mr. FAIRCLOTH. I am satisfied.
The PRESIDING OFFICER. Is there

objection? Without objection, it is so
ordered.
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Mr. FAIRCLOTH. Does the Senator

have a copy of the amendment?
Mr. DURBIN. I have the amendment

2421.
Mr. FAIRCLOTH. Look at the top of

page 2 and line 10 at the bottom. What
does it say?

Mr. DURBIN. I am sorry. Page 2?
Mr. FAIRCLOTH. Page 2. Read the

top line.
Mr. DURBIN. ‘‘* * * made public dis-

closure of the time accounting under
paragraph (1) and any fee * * *’’

Mr. FAIRCLOTH. Now read the bot-
tom, line 10. It clearly includes the at-
torneys for the tobacco companies.

Mr. DURBIN. I am sorry, Senator. I
do not see that reference in here in the
copy I have.

Mr. FAIRCLOTH. If the Senator will
read, at the top, it clearly says—in the
English language it is pretty clear—
that it includes all matters, defendant
or otherwise.

Mr. DURBIN. I am sorry, but I do not
see that reference, unless this is an-
other copy of the amendment.

Mr. FAIRCLOTH. ‘‘* * * who acted at
some future time on behalf of a defend-
ant in any of the matters set forth in
paragraphs (1) through (9) of this sub-
section.’’

Mr. DURBIN. Will the Senator clar-
ify then, is he saying that any of the
attorneys hired by the tobacco compa-
nies and paid by the tobacco companies
relative to this litigation will be lim-
ited to how much they will be paid——

Mr. FAIRCLOTH. Yes.
Mr. DURBIN. By the tobacco compa-

nies?
Mr. FAIRCLOTH. That is exactly

what I am saying.
Mr. DURBIN. Whether that money

comes through this agreement or not?
Mr. FAIRCLOTH. That is exactly

right.
Mr. DURBIN. How will the Senator

possibly monitor that and police that
in terms of the banks and hoards of at-
torneys who represent these tobacco
companies? In the issue of the plain-
tiffs, we clearly have a case with an at-
torney general and we have a law firm
that has reached an agreement and
contract with them. Is the Senator
from North Carolina saying, then, that
as to all the activities of attorneys for
tobacco companies that he is going to
limit their fees to $250 an hour?

Mr. FAIRCLOTH. If they submit a
record, they will have to submit a
record to the Congress. And of course it
would be perjury to lie about it. They
have to submit the record. Yes, I am
saying they are going to be held re-
sponsible. And to the same fees that we
are paying the plaintiffs’ attorneys.

Mr. DURBIN. What if they have al-
ready been paid?

Mr. FAIRCLOTH. Then it will be up
to the tobacco companies to make an
adjustment.

Mr. DURBIN. The tobacco companies
will have to call their attorneys in and
make an adjustment under your act?

Mr. FAIRCLOTH. Yes.
Mr. DURBIN. I say to the Senator, I

believe that is a very difficult thing to

accomplish. I don’t think it is going to
happen. What the Senator is asking——

Mr. FAIRCLOTH. It is difficult to see
$185,000 an hour paid to plaintiffs’ at-
torneys that come out of the working
people of this country, too. And that
bothers me considerably.

Mr. DURBIN. Mr. President, I say to
the Senator the money that comes into
this comes from tobacco companies
which have made a profit at the ex-
pense of children and Americans for a
long period of time.

Mr. FAIRCLOTH. I beg to correct
you. It comes from the taxpayers of
this country. The tax is on cigarettes
and cigarettes are smoked by generally
people with incomes of less than $40,000
to $50,000 a year. They are going to pay
70 percent of this tax. We are going to
buy Lear jets for attorneys out of the
working people of this country because
70 percent of this money we are going
to pay to these attorneys comes from
people making less than $40,000 a year.
And how anybody can justify paying an
attorney $100,000-plus an hour, and tak-
ing it out of the pockets of people mak-
ing less than $40,000 a year, I don’t
know.

Mr. DURBIN. Let me say to the Sen-
ator from North Carolina, what I un-
derstand this bill to include is an arbi-
tration proceeding, if there is any ques-
tion about the fees to be paid to attor-
neys, and in the case of the State of
Florida, that in fact occurred. The at-
torneys’ fees were reduced. But let’s
not lose site of the bottom line here.
Were it not for these attorneys bring
these lawsuits, we wouldn’t be here
today. We would not be discussing that
legislation.

Mr. FAIRCLOTH. I don’t know that
that is true. But they arbitrated it in
Florida down to $180,000 an hour. But I
would like to yield the floor now to
Senator SESSIONS.

The PRESIDING OFFICER (Mr.
KEMPTHORNE). The Senator from Illi-
nois controls the floor—has the floor.

Mr. DURBIN. How much time do I
have?

Mr. KERRY. Mr. President, I believe
the time agreement was the time
would come from the Senator from
North Carolina.

The PRESIDING OFFICER. That is
correct.

Mr. FAIRCLOTH. The time was
yielded to me, Mr. President. Our de-
bate was on my time.

The PRESIDING OFFICER. Right.
The Senator from Illinois does control
the floor. The time was charged to the
Senator from North Carolina. So the
Senator from Illinois still has the
floor.

Mr. DURBIN. I believe the Senator
from South Carolina recognized me for
10 minutes. Do I have any time remain-
ing on that?

The PRESIDING OFFICER. The Sen-
ator has 41⁄2 minutes.

Mr. DURBIN. Mr. President, 41⁄2 min-
utes? I yield that back to the Senator
from Massachusetts, who has been kind
enough to wait.

Mr. KERRY. I thank the Chair. I un-
derstand the Senator wants to yield
some time now. I think we can go back
and forth.

The PRESIDING OFFICER. Who
yields time?

Mr. FAIRCLOTH. Thank you. I yield
the time, I yield whatever time is de-
sired by the Senator from Alabama,
Mr. SESSIONS.

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized.

Mr. KERRY. Mr. President, point of
inquiry?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KERRY. If I could ask the Sen-
ator from Alabama how much time he
might use so other colleagues can plan,
so we can proceed down?

Mr. SESSIONS. Mr. President, 15
minutes.

Mr. KERRY. I thank the Chair.
The PRESIDING OFFICER. The Sen-

ator from Alabama is recognized.
Mr. SESSIONS. Mr. President, this

is, indeed, an important issue. We have
heard a lot today about validity of con-
tingent fees. Historically, contingent
fees have not been favored by the law.
They have been scrutinized. Lawyers
ethically were supposed to take fees on
a paying basis unless the person could
not afford to hire a lawyer—but we
have always affirmed a contingency fee
basis. I am not here to criticize that. I
am not. This legislation in no way
would stop private attorneys from
going forward with contingent fee ar-
rangements with their clients. As an
attorney, I have filed cases on an hour-
ly fee basis and on a contingency fee
basis. I don’t think there is anything
wrong with that and I don’t mean to
suggest there is.

But in the history of litigation, in
the history of America, in the history
of law, in the history of the world there
have never been fees equivalent to the
ones we are talking about today. They
go beyond anything we can imagine.
These fees are beyond any payments
that have ever been known in the world
of law. I call them the mother of all at-
torney’s fees. This is a serious matter.

The attorneys general of the United
States have come to this Congress, this
Senate, and they have asked us to ap-
prove a settlement, to add things to it,
to review it and comprehensively deal
with this matter. So one of the things
that we have to deal with is attorneys’
fees.

Under the Constitution, the Congress
is empowered to regulate. We do it
when we enact a minimum wage. A per-
son has a contract with somebody at $4
an hour, and we say the wage ought to
be $5 an hour; that contract is vitiated.
We have a lot of containment of attor-
ney’s fees in America.

Indeed, with regard to Social Secu-
rity cases, there is a limitation on at-
torney’s fees. With regard to the Crimi-
nal Justice Act, the limit is $75 an
hour. Under the Equal Access to Jus-
tice Act, attorney’s fees are limited to
$125 an hour. Limitation of attorney’s
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fees is common. We have had a number
of research papers written on fee limi-
tations. A professor from Cardozo
School of Law has written comprehen-
sively on this legislation and says it is,
indeed, constitutional.

To illustrate the amount of money at
issue in these cases, I would like the
people of this country and the Members
of this body to think about this: The
yearly general fund budget for the
State of Alabama is less than $1 bil-
lion. In Texas, a judge has approved
payment of $2.3 billion to a handful of
lawyers for this litigation. They ap-
proved that kind of fee.

In Florida, attorneys are still bat-
tling to obtain $2.8 billion in fees—that
is two thousand eight hundred million
dollars—two thousand eight hundred
million dollars. That is absolutely un-
conscionable, as a judge in Florida
said, and as anyone who has any sense
of decency ought to understand. We
have been asked to pass legislation
dealing with this health care problem
and try to do something about teen-
agers and smoking? We have a right to
pass legislation dealing with attorney’s
fees.

Let me share something with you.
People may not understand exactly
how all of this has occurred. I have a
transcript of a recent 20/20 program
about the Florida attorney’s fees de-
bate. Let me share some of what was
said in that program. The segment is
entitled, ‘‘What A Deal.’’

HUGH DOWNS. What is your time worth?
How does $7,000 an hour sound? That’s what
some lawyers want to be paid for their work
on Florida’s suit against the tobacco indus-
try. Each and every one of them could be-
come a millionaire many times over, just
from this one case.

So, did they really earn their fee?
Well, John Stossel tells us how the
lawyers came to demand a king’s ran-
som for their work.

JOHN STOSSEL. The children are supposed
to benefit from the new money for anti-
smoking programs. And later the governor
invited in some children and dummied up a
check to celebrate the first $750 million pay-
ment. But now it turns out that Florida’s
taxpayers may not get as much of that
money as they thought because Florida law-
yers are in a legal battle over how much
money they should get.

Montgomery, the plaintiff’s lawyer in the
case, says they deserve $2.8 billion. That’s
right—billion, says Stossel.

He (referring to Mr. Montgomery) doesn’t
exactly need the money.

This is his multimillion-dollar house in
luxurious Palm Beach right next to the
ocean.

The house is so huge, it looks more like a
palace. Even his Rolls Royce and his Bentley
live in a garage that’s bigger than many
houses. Montgomery got this rich suing
carmakers and hospitals and insurance com-
panies.

BOB MONTGOMERY. So this is my putting
green, and this is my sand trap. And what I
do is I have these balls, and this is where I
drive them.

JOHN STOSSEL. Out into the water?
BOB MONTGOMERY. Out into the water.

He has so much money, he doesn’t
worry about his golf balls. He hits
them out into the ocean.

JOHN STOSSEL. The inside of the house is
even more grand. Montgomery has a vast art
collection.

Another attorney, Mr. Fred Levin,
defends the fees.

FRED LEVIN. It was contracted.
JOHN STOSSEL. So who made this contract?
FRED LEVIN. Well, the State did. It was a

valid, legitimate contract.
JOHN STOSSEL. Fred Levin helped the gov-

ernor put the deal together.
You’re a private lawyer? (Asked of Mr.

Levin.)
FRED LEVIN. Right.
JOHN STOSSELL. What are you doing there?

Just giving advice?
FRED LEVIN. Well, yes.
JOHN STOSSEL. Friendly advice?
FRED LEVIN. Yes, I was a—I’m a good

friend of the governor’s.
JOHN STOSSEL. Friendship starts to explain

how some of these private lawyers were se-
lected and ended up with a contract that
says each now is entitled to hundreds of mil-
lions of dollars. It began four years ago,
when Levin came up with a scheme to use
Florida’s legislature to make it easier to win
a suit against big tobacco.

FRED LEVIN. I took a little-known statute
called a Florida Medicaid recovery statute,
changed a few words here and a few words
there, which allowed the state of Florida to
sue tobacco companies without ever men-
tioning the word ‘‘tobacco’’ or cigarettes.
The statute passed in both the house and the
senate. No one voted against it.

JOHN STOSSEL. Well, did the people know
what they were voting for?

FRED LEVIN. No. And if I told them, they’d
have stood up and made a—you know, they’d
have been able to keep—keep me from pass-
ing the bill.

JOHN STOSSEL. This made the suit much
more winnable?

FRED LEVIN. Oh, God. It meant it was a
slam dunk.

JOHN STOSSEL. And who would get to be
the lead lawyer on this slam-dunk offense?

FRED LEVIN. Initially, I was assuming that
I would be bringing the case. But then they
said, ‘‘Fred Levin’s going to make all the
money.’’

JOHN STOSSEL. Fred Levin’s doing a scam
here. He’s changing the law so he can get
rich.

FRED LEVIN. So I went to the governor and
I said, ‘‘Listen, let me help you get a group
of lawyers together, our dream team, and I’ll
get out.’’

Mr. Montgomery suggests that if he
lost the case, he would have been out
$500,000. He probably has that much in-
vested in all of his automobiles in this
mansion he has. He suggested his cost
was $500,000.

JOHN STOSSEL. Am I missing something
here? The controversy has become, should
the dream team get billions from the 25-per-
cent deal they have with the State or from
arbitration? My question is, why do private
lawyers get so much of the State’s money in
the first place? When this construction com-
pany got the contract to replace this Florida
bridge, they had to compete against other
construction companies. There was competi-
tive bidding. To win the job, they had to
show they were qualified and submit the low-
est bid. All States have such rules to prevent
politicians from funneling projects to their
friends. But that’s not what happened with
the lawyers. Here, Fred Levin called some
friends. You picked the dream team.

Then Mr. Stossel discussed how the
deal was negotiated and the fact that
Mr. Levin and the Governor were close,
riding in the same car together.

Then Mr. Stossel asked Mr. Levin
why the Governor was spending the
night at this trial lawyer Montgom-
ery’s house.

FRED LEVIN. Well, when he’s in Pensacola,
he sleeps at my house, so—

JOHN STOSSEL. That week, Levin threw a
big party. His estate’s so big he buses the
guests in from where they’ve parked their
cars. The Governor came, of course.

And they talked about how the Gov-
ernor’s guests had raised a lot of
money for him.

As Professor Lester Brickman of
Cardozo Law School said:

It’s an outrage. It’s more than greed, it’s a
scam.

JOHN STOSSEL. Law professor Lester
Brickman, who’s an expert on legal fees, says
it’s not right to hand such a lucrative-fee
case to a friend.

This is the issue we are talking about
today. I was attorney general of Ala-
bama when this litigation was being
suggested. I had groups of trial lawyers
come to me and ask me to file the liti-
gation. We had meetings and we dis-
cussed it. They wanted a contingent
fee, as I recall, 25 percent of the recov-
ery.

I remember saying, ‘‘Well, some of
the States are moving along fine in
this litigation. If they win, I assume
Alabama will be able to win with our
own staff. I don’t believe we need you
to represent us.’’

They said, ‘‘Well, you don’t just hire
us, you can hire some of your law firm
friends, too. You can cut them in on
the deal.’’ That was one of the things
they suggested to me.

I said, ‘‘We’re not hiring lawyers for
friendship. We’re not hiring lawyers to
pass out funds to people we want to
give money to. If we need a lawyer,
we’ll hire a lawyer.’’ I didn’t do so.

Basically, what I had predicted came
true. When the end came, the tobacco
companies settled all over America.
Some States had hired lawyers on a
contingent-fee basis, lawyers that may
have only worked a few weeks or
months, and then began to come in and
claim 25 percent of $2 billion, $3 billion,
$15 billion. This is supposed to be fair
and just? I submit that it is not.

My good friend and chairman of the
Judiciary Committee, on which I serve,
expressed real concern that we ought
not attack contingency-fee contracts,
as these contracts benefit people who
cannot afford to hire lawyers on an
hourly basis. I don’t intend to under-
mine normal contingent-fee contracts,
and nothing in our amendment does
that.

I think everyone needs to know that
this McCain bill that the administra-
tion has approved and signed off on,
and the trial lawyers, I suppose, have
signed off on, calls for a panel of arbi-
trators. It consists of three people: The
Castano plaintiffs; I understand one of
them may get $50 million out of this
litigation. Plaintiffs would have one
member on the arbitration panel. The
other members of the group would be
the manufacturers and the attorney
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general. They get to pick the second
one.

But you see, there is a problem there,
because the accord really is between
the manufacturers and the attorneys
general and the plaintiffs’ lawyers. I
submit that they are not defending the
best interests of the people—they
signed those contracts together.

In this situation, the plaintiff law-
yers have placed themselves in—and I
don’t know any other way to say it—a
conflict-of-interest position. When the
tobacco companies agreed to settle,
they went to the lawyers on the other
side and said, ‘‘Now, let’s talk about
your fee. We won’t pay all the money
to the State and let you be paid by the
State, because that would look bad.
We’ll just have a little side agreement,
and we’ll pay your fee, and it won’t
come out of the State’s money.’’

The attorneys general agreed to that.
So the attorneys general are in on the
agreement. And the plaintiff lawyers
are in on the agreement. And the to-
bacco companies are in on the agree-
ment. Anybody who knows anything
about economics and thinks realisti-
cally about this matter will know
there are not two separate pots of
money.

The attorneys’ fees and the recovery
by the States are all payments by the
tobacco companies to get these people
off their backs. The tobacco companies
do not care whether lawyers get the
money or whether the children of the
State or the children of the United
States get the money. They are not
concerned about that. They want this
litigation over.

So this is what we have. The more
you pay the lawyers, the more likely
they may be to compromise the inter-
ests of the State and the children.
Every dollar that goes to them is a dol-
lar that would not go to the children.

The third member of this arbitration
panel is picked by the plaintiffs and
the manufacturers and the Attorney
General. So you have more of the same.
This is not an effective arbitration
panel. It is a stacked deck. I am not
sure some of the people who defended
this panel have fully thought that
through. We will need to talk to them
about that. But this is not an accept-
able panel.

Some people say, ‘‘Well, Congress
can’t undermine contracts.’’ We limit
the minimum wage. And Florida has
limited attorney’s fees—at least so far
they have tried to. People on the other
side say, ‘‘Well, it’s not so bad. Florida
limited their attorney’s fees contracts.
So if Florida can limit that contract,
why can’t we limit their fee?’’ But in
Texas they did not. In Texas a judge
has approved $2.3 billion in attorneys’
fees.

I will point this out to you: I have a
recent article about the owner of the
Baltimore Orioles making over $1 bil-
lion from these attorneys’ fees, $1 bil-
lion—B-I-L-L-L-I-O-N—$1 billion. I sus-
pect he probably is making more off
the lawsuit than he has made on all of
his other investments.

Do you know how many billionaires
there are in the United States accord-
ing to Forbes? I had my staff check.
There are about 60. I wonder how many
new billionaires these attorneys’ fees
will make? Who will pay for this
wealth transfer? Who will be making
more Montgomerys with multimillion-
dollar mansions on the beach, who hit
their golf balls out into the water be-
cause they have so many they don’t
care, and have world-renowned paint-
ing collections?

I am not weeping at all over the poor
state of these attorneys. I think it is
time for us to have a clear policy about
what we ought to pay. This body voted
last year that $250 was a fair wage for
them to be paid per hour, and I think it
is, too. I support this amendment.

The PRESIDING OFFICER. Who
yields time?

Mr. SESSIONS. How much time do I
have left?

The PRESIDING OFFICER. The pro-
ponents have 58 minutes 30 seconds.

Mr. SESSIONS. The 15 minutes?
The PRESIDING OFFICER. The 15

minutes have expired.
Who yields time?
Mr. KERRY. I presume the Senator

can yield himself more time if he
wants to.

Mr. SESSIONS. I will reserve the
time on this side.

The PRESIDING OFFICER. Who
yields time?

Mr. KERRY. Mr. President, I yield
myself such time as I use. I will not use
that much time.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized.

Mr. KERRY. Mr. President, it is time
we really talked about what is really
happening here. And it is time that we
face reality with respect to this amend-
ment.

I am just astounded listening to the
Senator from North Carolina and the
Senator from Alabama suggest they
know better than their own attorneys
general, who are elected, after all, who
are accountable to the people of their
States, just as we are as Senators, and
who suddenly, representing the Repub-
lican Party, are attacking people be-
cause they have made some money and
they do not like the way they have
made some money.

This is an unprecedented situation as
far as I know. The Senator from Utah,
the distinguished chairman of the Judi-
ciary Committee, could not have put it
more strongly or directly. He asked the
question, What is our party coming to
if this is what we stand for?

Now, I ask my colleagues just to read
this amendment. This amendment
says:

No award of attorneys’ fees under any ac-
tion to which this Act applies shall be made
* * * until * * * [they] have provided to the
Congress a detailed time accounting with re-
spect to the work performed.

They want to turn the U.S. Congress
into an accounting committee for at-
torneys, private attorneys who have
contracted privately with the attor-
neys general of their States.

But after that, if ever there was a
violation of what I thought the Repub-
lican Party stood for, here it is. ‘‘This
section shall apply to fees paid or to be
paid to attorneys under any arrange-
ment * * *’’ i.e., retroactively. They
are going to go back and say, no mat-
ter how many hours attorneys may
have worked, no matter how much
their firm may have put in, they are
going to have to live by a certain fee
that may be well below what they have
already invested in a case.

But even more importantly, they do
this for any attorney ‘‘who acted on be-
half of a State or a political subdivi-
sion of a State in connection with any
past litigation,’’ ‘‘who acted on behalf
of a State or [any] political subdivision
of a State in connection with any fu-
ture litigation,’’ ‘‘who acted at some
future time on behalf of a State or a
political subdivision of a State in con-
nection with any past litigation,’’
‘‘who act at some future time on behalf
of a State or a political subdivision of
a State in connection with any future
litigation of an action maintained by a
State against one or more tobacco
companies * * *’’

Here is the most extraordinary long-
arm reach of the Federal Government
into the affairs of States from the very
people who are most consistently on
the floor of the U.S. Senate saying,
‘‘Keep the Federal Government out of
our business. Keep the Federal Govern-
ment away from intruding. Don’t put
mandates on the State. Don’t preempt
State action.’’ And here we are with
the greatest single preemption, intru-
sion, and nit-picking, micromanaging
that I have ever seen.

That said, they are not even dealing
with reality, Mr. President. They are
coming in here and talking about
$180,000 fees. That is not what they got
in Florida. In point of fact, that is
what the attorneys may have asked for
because that was their agreement, but
that is not—they are subject to arbi-
tration.

Every single State is subject to arbi-
tration. This bill honors the notion
that there will be arbitration. No one
expects attorneys to be paid the kind
of money that is being thrown around
on the floor of the U.S. Senate. That is
not going to happen. And they cannot
point to an instance where it actually
has happened.

In Minnesota, they settled for 7.5 per-
cent. The Attorney General settled, all
of the parties settled. And what is real-
ly fascinating is my friend from Ala-
bama says there are not two pots of
money. Well, that is not true. In Min-
nesota there are two pots of money, be-
cause they came to an agreement that
one pot would pay the people what
they get by virtue of a settlement, and
the companies, the tobacco companies
will wind up paying the attorney fees
outside of it. That can happen in each
and every other State subject to the
determination of the arbitration proc-
ess, subject to the courts, subject to
the attorneys general and others.
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Who is the Senator from North Caro-

lina, who is the Senator from Alabama
to say that the attorney general of a
State does not know what he is doing,
that the attorney general of a State is
incompetent to decide that he wants to
run for reelection based on what he
thought was a fair approach to arriving
at a settlement?

Why is it fair? It is fair, Mr. Presi-
dent, because no one wanted to take
these cases. No one wanted to take
these cases. I stand with my friend
from South Carolina as somebody who
has tried a case and who has taken a
contingency case.

When I first got out of school I start-
ed a law firm. We did not have the
money to carry the case. We did not
have anybody supporting us. But about
six or seven people who had hairs im-
planted in their head from rug fibers
came to us. It turned out that the hairs
were cancer, carcinogenic, and they got
extraordinary blisters and reactions to
this and spent days in hospitals and
being treated.

But how were they going to get re-
dress? Well, they got a couple of young
lawyers who took the cases on a con-
tingency. And we took those cases
based on the notion that we invested
our money in the depositions. We in-
vested our money and the time put
into it. And we worked for 2 long years,
Mr. President, in order to be able to fi-
nally take that case to court, win the
case in court, and ultimately force the
rest of the cases to settlement. There
are countless examples like that.

America is going to have an oppor-
tunity to see a movie soon in which
John Travolta will play Jan
Schlichtmann, a young attorney up in
Massachusetts who took a case of peo-
ple in the City of Woburn, who had
been poisoned by toxics put into the
well system and their kids were dying
of leukemia. This was a case that no-
body wanted to take. This was a case
that took years to prove, and they
brought experts from all over the coun-
try. They invested in it themselves to
the point, Mr. President, they were
floating their own credit cards to the
point of bankruptcy. They mortgaged
their home to the point of bankruptcy.
This lawyer lost his automobile. It was
repossessed because he was going to
win on behalf of these people. Ulti-
mately, he was able to pay off all the
bills and he barely made any money at
all.

That is a case you win. Most cases in
America are stacked against the plain-
tiffs. In most cases in America, cor-
porations have all the money. That we
have seen from the tobacco industry
over the last years. And that is why, as
the Senator from South Carolina point-
ed out, in all the years of litigation,
not one single penny has been paid out
in the court as a result of a victory
won in the court at this point in time.

Who will bring those cases? This isn’t
the only example of that. There is the
most extraordinary misunderstanding
in America about contingency fees and

what happens for the cases that are
won that create a big stir. There are
dozens of cases that are lost. There are
dozens of cases litigated where people
make an effort and they don’t win. And
that is our system of jurisprudence in
America. That is how we provide the
average citizen, the person who doesn’t
have the bucks, access to the court-
house. And here we are with a system
that we have worked out in this bill
which sets up arbitration which says,
in section 1407, that in any case where
the State and their litigation counsel
failed to agree on attorney fees and re-
lated expenses, the matter of attorney
fees and extensions shall be submitted
to arbitration.

There is no automatic payout in this
bill. No attorney walks away with fees
that any attorney general or any State
thinks are wrong. That is not going to
happen. And there are people account-
able at the State level if it did happen.
It is not the business of the U.S. Sen-
ate to step in and suggest that, because
the Senator from Alabama finds the
lifestyle of a particular individual who
may not even have made the money
through that case, other cases—finds it
onerous, to say we will limit it.

I bet any one of us could find any
number of corporate executives, chief-
tains, in this country who have their
airplanes, who have their nice cars,
who may or may not choose to hit a
golf ball in the ocean. I am sure you
could say they have a lifestyle that
somehow people find a little bit objec-
tionable or they are jealous of, but
since when in this country do we say
we will limit their capacity for earn-
ings and step in and become the ac-
counting agency for those kinds of
transactions?

I hope my colleagues will measure
carefully the capacity in this bill. This
would interfere with private contracts.
The amendment is not necessary, be-
cause a bill has a means of resolving
these. The courts have already shown
an unwillingness to prevent any unrea-
sonable fee, and these contingency fees
preserve the rights of our citizens to be
able to have access to the court.

Let me share why that is so impor-
tant. It was the result of a suit brought
on contingency that helped make auto-
matic teller machine operators respon-
sible to put those machines in a way
that people weren’t attacked or some-
how there was a sense of responsibility
about the locations. That is one of
those victories that you win because
people took a case.

Another case, where a $10 million pu-
nitive damage award against Playtex
removed from the market tampons
linked to toxic shock syndrome—those
problems had been deliberately over-
looked by the company. It was only be-
cause of the suit that people were pro-
tected.

In St. Louis, a jury returns a $79 mil-
lion award against Domino’s Pizza be-
cause of its fast delivery policy. We had
a woman, Jean Kinder, who suffered
head and spinal injuries when a deliv-

ery driver ran a red light and hit her,
because the policy was, you have to
push delivery. They changed their pol-
icy because a lawyer brought that con-
cept to court, and it was rectified.

An 81-year-old died from a fatal kid-
ney ailment after taking an arthritis
pain relief drug called Oraflex for
about 2 months. The manufacturer had
known of the serious problems associ-
ated with the drug but failed to warn
the doctors, and, in fact, Eli Lilly re-
moved the drug, as a result of that
suit, from the world market after it
had been available in the United States
for less than a year.

Eight punitive damages awards were
required before the A.H. Robins Com-
pany recalled the Dalkon Shield, the
IUD, and we all know what happened
with respect to that.

All of these were instances, Mr.
President, where American citizens
were protected by virtue of the capac-
ity of a lawyer to take a case. I can tell
you, if you limit these fees to the level
they want, what you are really doing is
limiting the access of the average
American to the courtroom, because
you will make it impossible for lawyers
to take those fees under those cir-
cumstances—not to mention the un-
constitutionality and questionable
practice of how you regulate defend-
ants’ fees in totally private contrac-
tual relationships outside of anything
to do with State action, outside of any-
thing to do with a compelling straight
interest, with no appropriate rational
nexus that the court requires for that
kind of test.

This doesn’t work. It is not needed. It
is wrong. It is an exaggerated problem
seeking some kind of solution. This is
not the solution.

I reserve the remainder of my time.
Mr. FAIRCLOTH. I yield whatever

time is desired to the Senator from
Alabama.

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized.

Mr. SESSIONS. I will share a few
thoughts as we discuss this thing. I
think the feelings are strong on both
sides.

I suggest that Federal action is ap-
propriate here because the States have
asked for a comprehensive settlement
of this matter. The legislation that we
have proposed is a comprehensive piece
of legislation. It involves where the
money goes. We don’t agree with the
States on everything that they say,
and we will be doing things differently
in a number of ways. It will represent
the consensus of the House and the
Senate and the President, if he signs it.

I think it is perfectly appropriate for
us to deal with the problem of just how
much these litigators make. When you
have a young lawyer taking on a big
company and winning a contingent fee
verdict and making some money off of
it—we are not trying to undo that. We
are talking about a massive effort, na-
tionwide, that has resulted in incred-
ibly huge profits or windfall attorney
fees that ought to be contained by the
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very nature of this. We have a right to
legislate that.

Whereas at this stage Florida has re-
duced the attorney’s fees that were to
be awarded of $2.8 million, one of the
lawyers, I think, is still contesting
that, and they may not prevail. Or if
they do, it is just proof of the fact that
courts and legislative bodies have the
power to deal with excessive fees in
this kind of circumstance.

Finally, they say, well, there is an
arbitration panel in this agreement. I
must tell you, the configuration of
that panel is unacceptable. It is unac-
ceptable for two different reasons, real-
ly. It is unacceptable, No. 1, because it
doesn’t even come into play unless the
attorney involved is unavailable to
agree with the plaintiff. The plaintiff is
the attorney general or, I guess, rep-
resenting the State, of the people. I am
on page 438 of the agreement. It says
you can’t have arbitration unless the
attorney involved—that is, the private
plaintiff lawyer—is unable to agree
with the plaintiff—that is, the attor-
ney general who employed that attor-
ney—the attorney general, with re-
spect to any dispute that may arise be-
tween them regarding their fee agree-
ment.

Why, this is the fox guarding the hen
house. These are the same people that
agreed to the fees. We don’t have a
good thing there.

Then, when it talks about submitting
it to arbitration, the makeup of the
panel shall consist of three persons,
one of them chosen by the plaintiff—
that is, the attorney general—one of
them chosen by the attorney—that is,
the plaintiff’s attorney—and one of
them chosen jointly by the two of
them. That is who is making the deci-
sion—the same people that got us into
this fix. I submit that is not an effec-
tive arbitration panel and it is not
something that at all deals with the se-
riousness of the problem.

Lester Brickman, when he was inter-
viewed on ‘‘20/20,’’ the professor from
Cardozo Law School, made these state-
ments: ‘‘These are politicians involved
who are stroking the backs of lawyers
because lawyers have stroked their
backs before and may yet stroke their
backs again. So I think the public per-
ception here, which is probably pretty
accurate, is that it smells.’’

I want to make one more point. I
think this is really important. I can
see how that could be of confusion. The
Senator from Massachusetts says there
really are two pots. This is fundamen-
tal when you think about it. It is not
two pots. There is one pot of money;
that is the tobacco companies; and
they will pay it over to get rid of this
lawsuit. And they are willing to pay as
much to the lawyers to get them to
agree to the settlement. It is not a
healthy relationship. It is not a
healthy relationship. And the sugges-
tion that the tobacco company can go
over here to the side and enter into a
side deal with the lawyers who are sup-
posed to be representing the State and

the people to pay their fee, and that is
not going to affect the overall settle-
ment, is not sound thinking. It is the
same money, and every dollar they
agree to give is one dollar less that
goes to the people and victims of smok-
ing.

I believe the present proposal is not
effective at all. I object to it. I believe
the Senator from North Carolina has a
proposal that will fix this matter. It
will be a generous fee for these attor-
neys. They worked on it for 4 years,
and they have 10,000 hours. They get
paid $250 for every one of those hours.
That is perfectly generous.

I yield the floor.
Mr. HOLLINGS. I yield to the distin-

guished Senator from New Jersey 5
minutes.

Mr. TORRICELLI. Although I have
not been in this institution long, I have
already discovered one thing about the
Senate. Things are not often as they
appear. This discussion has been al-
most entirely about money, what fees
are paid, and who pays them.

But in truth, this amendment is not
about money, it is about power. It is
about whether or not the individual
American who has little or no money,
cannot afford expert testimony, cannot
afford to pay the fees with extensive
and complex litigation, can stand in a
courtroom face to face with the largest
and richest, most powerful corpora-
tions in the world and get justice.

Through almost all of the history of
this Republic, we have assured that
right to every American. But today,
this Congress is at a point of judgment
about the tobacco industry because
those individual lawyers, on contin-
gency fees, representing individual
American citizens, have brought us to
this point of decision.

Make no mistake about it, Ameri-
cans are dealing with the reality of
health care and tobacco and the financ-
ing of our future health care as a result
of a potential tobacco settlement, not
because of this Congress, not because
of the good graces of American indus-
try, not because the leadership of the
President, but because of the threat in
courts of law that individual attorneys,
on contingency fees, have found justice
for individual American citizens.

This fight is not about money. There
are ample resources in any tobacco set-
tlement. The fees would be paid. It is
about whether or not this door to
American justice is to be closed. And
that is the decision.

The great irony of it is, on the other
side of the aisle, the party which has
always claimed to represent the rights
of the individual, the founding wisdom
of our constitutional system, and the
prerogatives of individual State gov-
ernments, would be bringing this
amendment at all. If it were to suc-
ceed, the Senate of the United States
would be setting professional fees, a
judgment that not only does not belong
here but demeans the institution. The
Senate of the United States would be
taking prerogatives away from State

governments and State attorneys gen-
eral which have negotiated these deci-
sions or made these judgments.

The McCain legislation deals with
this, in what I believe is a proper fash-
ion, in setting arbitration panels where
arbitrators can pay what expenses the
lawyers had, what they had to pay, the
risk they took, the time involved, and
then, on a professional, informed basis,
decide on proper compensation.

Alternatively, that judgment will be
made here, and on what basis? Who
here knows the risks involved, what ex-
penses were incurred, what professional
judgments were required? Never in my
limited experience in this institution
would we be making a less informed de-
cision.

Mr. President, I strongly urge the de-
feat of this amendment. The attorneys
general of this country have availed
themselves of a right that individual
Americans have used for generations.
They made a judgment to the tax-
payers of this country who could not
afford to pay private attorneys the
enormous fees, the enormous costs
through recent years, to avail them-
selves of contingency fees to protect
the taxpayers just as individual Ameri-
cans have done for years. Now it is
time to ensure that system worked—
that freedom to remain with the indi-
vidual States to reach their own final
judgments.

Finally, Mr. President, let me sug-
gest to you this legislation is not only
inappropriate for the institution, it is
not only denying Americans a power of
equal justice against the strong and
the powerful, which they have enjoyed
for generations, it is also, finally, if
nothing else, patently, clearly, un-
equivocally unconstitutional. On what
basis will the Federal Government take
this judgment away from the States
under the 10th amendment? And on
what basis would this Congress decide
to take this compensation away from
individual Americans in what is clearly
an unconstitutional seizure of property
without compensation?

Mr. President, this amendment is bad
on a variety of bases. Collectively, it is
almost unthinkable. I am very pleased
that Senator HOLLINGS and Senator
KERRY have led us in the debate, and
am more than a little proud that the
chairman of the Judiciary Committee,
on which I am proud to serve, Senator
HATCH, once again, as has been his tra-
dition, has come to the floor of this in-
stitution in the protection of the pre-
rogative of the institution and the Con-
stitution of the United States.

I thank the Senator from South
Carolina for yielding the time.

I yield the remainder of my time.
The PRESIDING OFFICER. Who

yields time?
Mr. FAIRCLOTH. I do. I yield 15 min-

utes to the Senator from Kentucky.
The PRESIDING OFFICER. The Sen-

ator from Kentucky is recognized for 15
minutes.

Mr. McCONNELL. Thank you, Mr.
President.
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I thank my friend from North Caro-

lina.
The FAIRCLOTH cap is an attempt to

insert a bit of sanity into a world of at-
torney-fee madness. The national to-
bacco settlement has turned into the
‘‘national lawyer enrichment deal.’’
Let me tell you a little about the cur-
rent ‘‘national lawyer enrichment
deal.’’

Under the current bill, conservative
estimates say that we are about to
hand over approximately $4 billion a
year to lawyers —$4 billion a year—
every year—for at least the next 25
years. This, Mr. President, is abso-
lutely outrageous.

I am sure the friends of the trial bar
will stand up and say I am exaggerat-
ing. They will say we are stretching
this one. Lawyers aren’t really asking
for that much money, it will be said.
They aren’t that greedy, some will
claim. They just want to be paid a fair
wage for a good day’s work. Well, let’s
see if I am exaggerating. Let’s see if
the trial lawyers just want a fair wage
for a good day’s work. Let’s take a lit-
tle tour of the ‘‘national lawyer enrich-
ment deal.’’

In Minnesota, where a few lawyers
are reportedly seeking to rake in ap-
proximately $450 million, the lawyers
in Minnesota actually took the case to
trial, so it is reasonable to assume that
they employed more attorneys and put
in more hours than some lawyers in
other States. So let’s assume that 50
lawyers worked a total of 100,000 hours.
These 50 lawyers would each take home
$9 million for his or her labor—$9 mil-
lion. And what is the hourly fee for the
hard-working plaintiffs’ lawyers in
Minnesota? It is $4,500 an hour, Mr.
President, $4,500 an hour for the plain-
tiffs’ lawyers in Minnesota.

Well, let’s take a look at Mississippi.
We will stop off in Mississippi on our
national tour. The latest reports out of
Mississippi are that the lawyers are
seeking $250 million. Assuming that 25
lawyers worked on these cases for
25,000 hours, the Congress would be au-
thorizing each lawyer to receive $10
million a piece.

Let’s break that down on an hourly
basis. If each of these lawyers worked
1,000 hours exclusively on the tobacco
litigation, that would enable them to
earn $10,000 an hour. Pretty good day’s
pay, I would say—$10,000 an hour.

Now let’s stop off in Florida, and this
is better than Disney World. A handful
of trial lawyers in Florida are trying to
take us for a ride, the ride of our lives.
These fellows are looking to receive as
much as $2.8 billion. One lawyer has al-
ready sued for his $750 million share of
the pot. And we don’t even have to
make assumptions in Florida because
the judge has already done the math
for us. The judge looked at the greedy
grab by the lawyers and concluded that
the demands for attorneys’ fees—and
this is quoting the judge—‘‘Simply
shock[ed] the conscience of the court.’’
The judge concluded that even if the
lawyers worked 24 hours a day, 7 days

a week, including holidays, for over 3
years, they would earn over $7,000 an
hour—$7,000 an hour. In fact, we know
the actual hourly rate for the Florida
attorneys is immensely higher because
no one can seriously contend that any
lawyer, much less every lawyer,
worked 24 hours a day, 7 days a week,
on tobacco litigation for 31⁄2 years.

But it gets better. The final stop on
our lawyer enrichment tour is Texas.
There a handful of lawyers are going
after $2.2 billion. Well, let’s see what
kind of hourly fee the lawyers want in
Texas. Texas did not go to trial so it is
reasonable to assume Texas put in far
less time than Minnesota.

Again, assuming that 25 lawyers
worked a total of 25,000 hours, then
each of these lawyers could earn $88
million. And what kind of hourly fee is
that for our Texas trial lawyers? That
is $88,000 an hour—$88,000 an hour for
the plaintiffs’ lawyers in Texas. And if
that is not outrageous enough, the $2.2
billion for attorneys in Texas have to
be paid out of the Medicare money. So
who do we pay, the sick and the elderly
or the greedy and the lawyerly?

Let’s compare the tobacco trial law-
yers to the rest of the world. Let’s see
how $88,000 an hour compares to the av-
erage wage of others in our booming
national economy.

First, we know that minimum wage
mandates that workers be paid $5.15 an
hour. We certainly know that the to-
bacco trial lawyers are making a heck
of a lot more than the minimum wage
earner. Senator KENNEDY will have to
pass an awful lot of minimum wage
hikes this year to keep up with the
plaintiffs’ lawyers. In fact, we are
going to authorize the trial lawyers to
earn nearly 50 times the minimum
wage under the Faircloth amendment.

Simply put, the tobacco trial lawyer
is also making a heck of a lot more
money than every other wage earner in
our country—everybody. As Senator
FAIRCLOTH has pointed out, the baker
earns $7.65 an hour; the barber, $8.37 an
hour; the auto mechanic, $12.35 an
hour; the carpenter, $13.03 an hour; the
police officer, $16.65 an hour; the phar-
macist, $25.98 an hour; all the rest of
the lawyers, $48.07 an hour; and the
doctors, $96.15 an hour. That is what
everybody else is making. The Fair-
cloth cap would bring the trail lawyers’
stake back to the edge of reason. The
cap would allow lawyers to recover
their costs as well as a reasonable
hourly rate as high as $250 an hour.

I might say even the $250-an-hour
rate sort of makes me cringe. I suspect
if the Senator from North Carolina had
his way about it, it would be lower
than that. But that is what the amend-
ment states.

I know that amount is not exactly
$88,000 an hour. I would not argue that
$250 an hour is as good as $88,000 an
hour. But it is not exactly chicken
feed, and it is way the heck more than
anybody else in America is making on
an hourly basis. I would say there are
a lot of us in the Senate who would

like to have that kind of take-home
pay. I know there are a lot of folks in
America who would be more than
happy for $250 an hour.

This cap is extremely generous and
eminently reasonable. In fact, the Fed-
eral Government has established nu-
merous attorney fee caps over the
years that prove the point. Under the
Equal Access to Justice Act, the fee
cap is $125 an hour; under the Criminal
Justice Act, $75 an hour; under the In-
ternal Revenue Code, $110 an hour.

We ought to pass the Faircloth cap.
It is fair and it is constitutional. A
sweeping Federal regulatory bill can-
not leave out the matter of lawyers’
fees, especially when omitting the
issue would allow for such abuse.

Let me spell this out.
The tobacco bill is an all-encompass-

ing Federal regulatory scheme. The
scheme will expand the Federal juris-
diction over tobacco products, regulate
the manufacture, advertising, and sale
of tobacco products, fundamentally af-
fect and alter past, present, and future
litigation over tobacco products, and
facilitate the implementation of the
settlement reached between 40-some-
odd States and the cigarette manufac-
turers.

It would defy all logic and reason to
pass this type of sweeping Federal reg-
ulation without including some type of
minimal regulation for the payment of
attorneys’ fees for civil actions af-
fected by the bill. Basic fairness re-
quires that we not neglect this critical
issue.

Throughout the debate over the to-
bacco settlement, we have constantly
heard assertions that the tobacco com-
panies have gone after women, chil-
dren, and the elderly. If we don’t pass
this sensible fee cap, then we will not
only be creating an exclusive club of
trial lawyer billionaires—that is with a
‘‘b,’’ Mr. President, billionaires—but
we will be unleashing a legion of law-
yers to prey upon these very same per-
sons in future tobacco cases affected by
this bill. Surely, nobody in the Senate
would want such a result.

No one is trying to deny any lawyer
a fair wage. Surely, $250 an hour, which
is in the Faircloth amendment, is more
than a fair wage by the standard of
anybody else living in our country.

A vote for the Faircloth amendment
is a vote for reason and sanity. Let’s
stop the National Lawyer Enrichment
Tour before it starts.

Mr. President, just a couple of other
observations that I would like to make
before relinquishing the floor.

Neither the Contracts Clause nor the
Due Process clause prohibit regulation
of attorney fees as part of a broad,
comprehensive regulatory bill.

The Court has pointed out that a
‘‘party complaining of unconstitution-
ality . . . must overcome a presump-
tion of constitutionality and ‘establish
that the legislature acted in an arbi-
trary and irrational way.’’’

It is neither arbitrary nor irrational
to regulate attorney fees as part of a
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comprehensive federal effort to expand
federal jurisdiction over tobacco prod-
ucts, regulate the manufacture, adver-
tising and sale of tobacco products,
fundamentally affect and alter past,
present, and future litigation over to-
bacco products, and facilitate the im-
plementation of the settlement
reached between forty-some-odd states
and cigarette manufacturers. In fact, it
would defy all logic and reason to pass
this type of sweeping federal regulation
without including some type of mini-
mal regulation for the payment of at-
torney fees for civil actions affected by
this bill.

Even CRS—when looking at a stand-
alone fee cap last October—determined
that ‘‘it seems very likely that the pro-
posal in question would not violate due
process.’’

Federal courts have routinely upheld
laws that abrogate past contracts, so
long as those laws have a rational
basis. It is certainly a rational basis to
regulate fees as part of a broad regu-
latory package. Moreover, it is rational
to ensure that an equitable amount of
finite resources will be available to
protect the national public health and
welfare and to compensate those who
suffer from tobacco-related diseases.

In fact, the Supreme Court has de-
clared that ‘‘Congress may set mini-
mum wages, control prices, or create
causes of action that did not previously
exist.’’

In one classic Supreme Court case,
the Court held that Congress could
retroactively cancel a ‘‘free rail pass
for life’’ given as part of a settlement
of litigation. Moreover, to accept the
trial lawyers’ takings argument, one
would also have to consider it a con-
stitutional violation for Congress to re-
quire States to abrogate contracts with
state employees in order to increase
the minimum wage.

Professor Brickman has explained
that ‘‘[i]f individual parties could insu-
late themselves from congressional leg-
islation by entering into private con-
tracts before such legislation were en-
acted, then:
the result would be that individuals and cor-
porations could, by contracts between them-
selves, in anticipation of legislation, render
of no avail the exercise by Congress, to the
full extent authorized by the Constitution, of
its power to regulate commerce. No power of
Congress can be thus restricted. The mis-
chiefs that would result from a different in-
terpretation of the Constitution will be read-
ily perceived.

Finally, the ‘‘constitutionality of the
amendment under a Taking Clause
analysis is further buttressed by the
fact that attorneys affected by the reg-
ulation are receiving substantial finan-
cial benefits from [the Tobacco Bill].’’
(Brickman Letter at 2.) These substan-
tial benefits for attorneys, financial and
otherwise, include the fact that the
federal government is: (1) ratifying the
national tobacco settlement, (2) estab-
lishing a national trust fund to provide
States with Medicaid reimbursements
and attorneys with a basis for recov-
ery, (3) removing limits on tort liabil-

ity in future cases, (4) making it easier
for plaintiffs to recover by changing
the burden of proof and establishing a
presumption that certain diseases are
caused by use of tobacco products, and
(5) creating a national public database
with incriminating documents to use
against tobacco companies in present
and future litigation.

No court would view these substan-
tial benefits for plaintiffs’ attorneys
and conclude that they have suffered
an unconstitutional taking. Even the
CRS document referenced by the oppo-
nents of this amendment clearly spells
out that ‘‘indeed, the Supreme Court
has never found a taking based on fed-
eral legislative alteration of existing
private contracts.’’

Mr. President, I commend the distin-
guished Senator from North Carolina
for an outstanding and important
amendment. There should be no to-
bacco bill at all—at all—unless this un-
just enrichment of this select group of
lawyers is curbed. The Faircloth
amendment would do that. I commend
the distinguished Senator from North
Carolina for his good work, and I am
happy to be a cosponsor of his amend-
ment, and I yield the floor.

Mr. WELLSTONE addressed the
Chair.

The PRESIDING OFFICER (Mr. GOR-
TON). Who yields time?

Mr. HOLLINGS. I yield 5 minutes to
the distinguished Senator from Min-
nesota.

The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized for 5
minutes.

Mr. WELLSTONE. I thank Senator
HOLLINGS.

Mr. President, here we go again. Now
we find out that this bill covers not
only prospective actions but it also has
been expanded to cover, and thereby af-
fect, four State settlements that have
already been finalized in Mississippi,
Florida, Texas, and Minnesota.

We have been through this before in
Minnesota. The tobacco industry chal-
lenged the State entering into a con-
tingent fee with attorneys. They took
this challenge to the trial court, to ap-
pellate court, and the Minnesota Su-
preme Court, and they lost every time.
This amendment is another tobacco
company amendment, and I believe
they will lose again on the floor of the
U.S. Senate.

Mr. President, I have to respond to
some of what I have heard my col-
leagues on the other side say about
how these attorneys have done so lit-
tle. That is a bitter irony, from the
point of view of a Senator from the
State of Minnesota. Minnesota, for in-
stance, from August 1994, when the
case commenced, until January 1998—
we had numerous, unprecedented pre-
trial and discovery proceedings. Over 34
million pages of documents were re-
viewed. The majority of them had
never been disclosed. The tobacco com-
panies fought this over and over and
over again on privilege claims. They
lost.

And the irony, I say to my colleague
from South Carolina, is that much of
what we know about all of the tobacco
companies’ tactics of misinformation
and deceit come from those docu-
ments—from the State of Minnesota,
from that case, from that settlement.
It has a lot to do with the fact that
people in the country want us to pass
tough legislation. It has a lot to do
with the fact that Minnesota led the
way.

What we are really talking about
here is something very historic. These
States went on a contingent fee basis
with lawyers, took on the tobacco com-
panies, and these settlements were his-
toric because these were the first time
that this tobacco industry had ever
lost in court. Despite the long odds, At-
torney General Humphrey and other
attorneys general took on the indus-
try, went with contingent fee, and the
tobacco industry tried to stop it. They
lost in Minnesota. And because of this
work, with 34 million documents, addi-
tional information, a record of deceit
and misinformation by this industry—
that is what this debate is all about.

This is not about anything other
than making sure that when consumers
want to take on a powerful industry
like the tobacco industry, or the State
of Minnesota wants to take on a power-
ful industry like the tobacco industry,
they won’t be able to do so. As a mat-
ter of fundamental fairness, this
amendment should be defeated. I just
have to simply say, I don’t know where
my colleague from Kentucky gets all of
his arithmetic from—I am talking
about Senator MCCONNELL from Ken-
tucky——

Mr. FORD. Thank you. Thank you.
Mr. WELLSTONE. Not Senator

FORD—dividing up how many lawyers
worked on this and how much they got
paid and all the rest of it. I never heard
any of that before.

Here is what I do know. It is true the
State of Minnesota took on this indus-
try. It is true the tobacco industry,
just like some of my colleagues, don’t
want that to happen. It is true they
challenged the contingency fee, just
like my colleagues are trying to do
here today on the floor of the Senate.
But the tobacco industry lost in Min-
nesota in a case that went to the Su-
preme Court. Minnesota, working with
lawyers and working with consumers,
unearthed—what is it again; let me
make sure I have the exact figure—34
million pages of documents.

Mr. President, this amendment
should be defeated. If it is adopted, it
would be great for the tobacco indus-
try, but it would not be great for the
consumers and people we represent,
and I think Minnesota is living proof of
that.

I yield back the remainder of my
time.

The PRESIDING OFFICER. Who
yields time?

Mr. WELLSTONE. Will my colleague
be kind enough to give me 10 seconds?

Mr. HOLLINGS. I yield 3 or 4 more
minutes.
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Mr. WELLSTONE. I thank my col-

league. I won’t need that much time.
PRIVILEGE OF THE FLOOR

Mr. WELLSTONE. Mr. President, I
ask unanimous consent that Joe Good-
win, who is an intern, be allowed the
privilege of the floor for the duration
of this debate.

The PRESIDING OFFICER. Without
objection, it is so ordered. Who yields
time?

Mr. FAIRCLOTH. Mr. President, I
yield myself 3 minutes.

We have had a lot of conversation
today about limiting attorneys’ fees,
that this would be a new thing, that
the Federal Government should never
get into limiting the fees that these
magnificent saviors of society, the
trial lawyers, have done for us.

We limit attorneys’ fees to every
other attorney under the Equal Access
to Justice Act. We limit to $125 attor-
ney fees against the Federal Govern-
ment in civil rights cases. Now, maybe
they are less important than the to-
bacco case, but they only get $125 an
hour.

The Criminal Justice Act has a cap
in most criminal cases of $75 an hour,
and the Internal Revenue Code limits
to $110 an hour a cap for winning par-
ties in tax cases. And here we are talk-
ing about $88,000 an hour in Texas, and
this is a fixed, done deal. This is not a
guess—$88,000 an hour.

I just had to think what that meant.
A trial lawyer makes more in an hour
and a half than a U.S. Senator makes
in a year. Now, maybe he is worth
more, according to the testimony we
have heard, but in an hour and a half,
a Texas trial lawyer makes almost ex-
actly the same amount of money that
we pay a U.S. Senator for a full year’s
work. And they are saying, ‘‘No, you
cannot cap these great people, they
have saved society.’’ Time after time
we hear what they have done to save
mankind. Well, I don’t think they are
saving mankind. They are saving their
own kind, and that is exactly what
they are working on.

We go back to what they are worth.
I don’t see how anybody can justify
this. They say we are setting fees. We
set fees on doctors of all types—anes-
thesiologists. For all doctors, we set
fees. We set hospital rates. We set law-
yer’s fees. But yet, when it comes to
these exorbitant, ridiculous fees that
the American taxpayers are paying—
and I repeat that 70 percent of this tax
that is being collected and given to
these attorneys is coming from people
making less than $40,000 a year. Ex-
trapolated, that is about 26 minutes’
work for a Texas trial lawyer.

The PRESIDING OFFICER. The Sen-
ator has used the 3 minutes he has
yielded himself.

Mr. FAIRCLOTH. I thank the Chair.
Does Senator SESSIONS wish to speak?

Mr. FORD. Mr. President, are we
swapping sides now?

Mr. HOLLINGS. I yield such time as
necessary to the distinguished Senator
from Kentucky.

The PRESIDING OFFICER. The Sen-
ator from South Carolina has less than
15 minutes.

Mr. FORD. About 4 minutes.
The PRESIDING OFFICER. The Sen-

ator from Kentucky.
Mr. FORD. I thank the Chair, and I

thank my friend from South Carolina.
I am not a lawyer, and I don’t under-
stand all the work that lawyers do.
When I was growing up, my dad said a
little knowledge of the law is dan-
gerous. Get yourself a good lawyer and
stay with him or her. That is what I
have tried to do.

I have been in the insurance business,
and I understand that very well. How
many times has an independent agent
down in some small community—and I
have done it on many occasions—been
asked to make bids on a piece of prop-
erty or on a fleet of trucks or liability,
or whatever it might be, and the staff
in that little agency work for hours,
day and night, putting together a com-
prehensive bid. Lo and behold, we lose.
That is part of the game.

Then we get another bid. It may be
on a county or on a city, and we work
for days and into the nights putting to-
gether a comprehensive bid. And we
lose.

But lo and behold, one time we sub-
mit a comprehensive bid and what hap-
pens? We win. It makes us feel good.
But then somebody comes along and
says, ‘‘Ford, you’ve made too much
money.’’ Well, I have lost 100 times and
finally win one and they say, ‘‘Ford,
you’ve made too much money, you just
can’t do that.’’ So they limit the
amount of money I can make as an in-
surance agent.

It is the same thing that happened
yesterday. Ninety-eight percent of the
farmers who have tobacco quotas voted
to keep the farm program. But in here,
on the Senate floor yesterday after-
noon, they said that 98 percent didn’t
know what they were talking about—
‘‘We’re going to wipe out the quotas be-
cause we know more than you do.’’
That is why they don’t like politicians
in Washington. They don’t want to do
what their constituents want them to
do.

Here we are saying after 98 percent of
the people voted one way, ‘‘You don’t
know what you want, and we’re going
to take care of you.’’ It is the same
way with the attorneys general. Over
40 of them took on the tobacco indus-
try. It was a pretty awesome cause, and
they have won. They worked out a
deal.

Now we say, ‘‘After you have done all
that, you can’t charge that much.’’
You sign a contingency fee. What is a
contract for? Are we the ‘‘big brothers’’
that vitiate contracts? I don’t think so.
You talk about protecting little fel-
lows. As I understand the tobacco deal,
it came from a little fellow whose sec-
retary lost her mother, and he figured
out that the States could sue. A little
fellow made it, and he came along and
others joined with him.

We are now saying to these 40-some-
odd attorneys general, ‘‘You don’t

know what you’re doing, you paid too
much.’’ We weren’t even in on it. We
didn’t even help. But now in the end,
we say, ‘‘No, you can’t have that,
that’s too much.’’

They took the chance. How much did
it cost? How much did they pay? Ev-
erything they have paid comes out of
this hourly cap. I am sure that some
lawyers do better than others. Lord,
when I was in the insurance business, I
would have loved to have had a boat. I
had a johnboat I fished in, and I was
proud of it. I had a decent automobile—
I didn’t have a jet to fly around in
—but I was proud of it. I made it by
being competitive. I went to the people
who had an opportunity to give me a
chance, and I asked them, ‘‘Can I bid?’’
We worked it that way.

The PRESIDING OFFICER. The 4
minutes yielded has expired.

Mr. FORD. I ask for 1 more minute.
Now we are saying you can’t just do

it. If there ever was an intrusion in pri-
vate practice, private business—I am
surprised at the Republican side. Nine-
ty-eight percent of the farmers say we
want it one way, and they say, ‘‘You
can’t have it because you don’t know
what you’re talking about.’’

Lawyers go out and win a case, and
they say, ‘‘You’ve got too much by
winning, we’re going to take it away
from you.’’

I don’t understand what this body is
trying to do. I don’t want you to take
anything out of my pocket, but that is
the name of the game, as I see it, and
when you win, you win; when you lose,
you lose. When you lose, you pay it all.
When you win, you get to pay off what
it cost you. You don’t put all that in
your pocket.

So I go back to the insurance busi-
ness. We spent hours and hours trying
to be competitive and win one. But we
did not win them all. We lost a lot of
them. But when we did win one, I
would not want somebody coming
along saying, ‘‘You have made too
much.’’

It is like gambling. You have to
pay—they had an amendment around
here saying, ‘‘If you win, you have to
pay tax on it; but if you lose, you can’t
deduct it.’’

Oh, we are doing pretty good around
here, Mr. President. I hope that some-
day we can come down and have a little
common sense and we can try to work
this to the advantage of everybody in
this country under the basis that we
are competitive. It is a free system.
And if you come out ahead, Lord, let’s
don’t say, ‘‘You made too much.’’ Let
us praise them for being good. The
prize is being good. You made it work.

So we are saying, ‘‘If you are good,
you are going to be handicapped.’’ That
sounds like a horse race to me. I come
from Kentucky. We race
thoroughbreds. If you have one that is
way out front, you better put 126
pounds on him. If you have one that is
light, you put 112 or 114.

So that is what we are trying to do
here. If you are a thoroughbred doing a
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good job, we are trying to handicap you
from running a race.

Well, Mr. President, I hope this
amendment is not approved. I hope my
friend from South Carolina wins on
this one. Then we can get on to other
things and help the farmers that have
a tobacco quota. Let them win a little
something in the days to come.

I yield the floor.
The PRESIDING OFFICER. Who

yields time?
Mr. SESSIONS. Mr. President, I

would like to make a——
The PRESIDING OFFICER. Does the

Senator from Alabama ask unanimous
consent to use time from the Senator
from North Carolina?

Mr. SESSIONS. I did not hear the
President.

The PRESIDING OFFICER. The Sen-
ator from North Carolina controls
time.

Does the Senator ask unanimous con-
sent that he be allowed the use that
time?

Mr. SESSIONS. Yes. I ask unanimous
consent that I be allowed to use time
from the Senator from North Carolina.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, I
would like to mention a few things.

First of all, attorneys’ fees do affect
the settlement because it is money
otherwise available to be paid by the
tobacco companies that could be used
for health of the children and the good
things this bill seeks to do, for that
money is directly usable for good
things, and it ought not to be given
away in unprecedented windfalls for at-
torneys, many of whom did little work.

I know the distinguished Senator
from Minnesota said that his lawyers
did a lot of work. And I think that is
probably true. Perhaps the Minnesota
attorneys have done more work than
any other group of attorneys in the
country. And they were paid, I believe,
$450 million. That is not $2.8 billion.
That is 5, 10 times what they made. So
they did a lot of work in Minnesota,
and they are going to get fees far less
than this settlement would call for.

People say we should not mess with
the contracts. But the other arguments
from the people opposing the Faircloth
amendment are: Don’t worry about it.
Florida reduced their fees. Although
Texas hasn’t yet, they may yet. And
there are arbitration policies to reduce
fees.

So they are already admitting it is
appropriate to reduce these fees. And
as was noted, we contain fees for doc-
tors and lawyers and every other kind
of litigation—on many other kinds of
litigation in the country. And we are
comprehensively dealing with a health
problem that is significant.

Now, we are here setting about to
pass legislation to control abuses by
tobacco. And I submit we can control
abuses by attorneys.

Let me make one more important
point. With regard to this litigation,
States have the right to opt out. They

are not required to be bound by this
and, therefore, the 10th amendment, in
my opinion, would not be implicated.
They could opt out and not be bound by
this agreement.

But they have sought our legislation
to comprehensively deal with this in a
fair way. And that would call upon us,
I submit, to contain the abuses of the
attorneys fees.

Mr. President, I conclude my re-
marks at this time and recognize Sen-
ator ENZI from Wyoming, who I under-
stand wishes to make remarks, unless
our time has expired and you want to
go back to your side, which you should
be entitled to.

Mr. HOLLINGS. We only have about
7 minutes left. So you have a half-hour
or more.

Mr. ENZI addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Wyoming.
Does the Senator from Wyoming ask

unanimous consent to take time from
the Senator from North Carolina?

Mr. ENZI. I ask unanimous consent.
The PRESIDING OFFICER. Without

objection, it is so ordered.
Mr. ENZI. Thank you, Mr. President.

And I say thank you to the Senator
from North Carolina.

Mr. President, I do rise to support
the amendment numbered 2421 which is
offered by the Senator from North
Carolina, Senator FAIRCLOTH. I am
very much in support of this amend-
ment. And part of it is as a protection
to the attorneys. I know they are very
sensitive to the kind of reputation they
get in a lot of instances, and this is one
of those ‘‘save the reputation of the
lawyers’’ amendments. I am sure a lot
of people out there are not used to
making $88,000 an hour, and as a result
they are probably a little upset with
the attorneys who might get that in
some of these tobacco cases.

One of the things that people are see-
ing in this country is a new lottery.
And this new lottery is one that re-
quires you have an attorney to scratch
your card for you. The tobacco situa-
tion is probably one of the new easy
targets. In fact, I am predicting that
the courts are soon going to be clogged
with lawsuits, and part of that is be-
cause there are attorneys out there
who can see this as a retirement bill as
well as an easy target. It has been ad-
judicated, it has been worked, and it is
easy to see that the tobacco companies
have been hiding documents and doing
a number of other things.

Along with these remarks, I want to
state I am probably one of the few who
has not received any money from the
tobacco lobby. I have been very con-
cerned about these issues. I grew up in
a house where both of my parents
smoked, and my dad paid probably the
ultimate price for that, even though he
quit before he passed away.

The amendment would only require
lawyers to provide an accounting of
their legal work to the Congress in re-
lation to the legal actions that are cov-
ered by the underlying bill, including

any fee arrangements entered into, and
it would limit the payments of attor-
neys’ fees to $250 an hour. That is not
$250 an hour total for the firm; that is
for the lawyers that are involved in
this, and there may be more than one
lawyer involved in it. So it isn’t a com-
plete limitation.

I have heard some comments that
this may just be the start of limiting
other kinds of occupations. Perhaps it
is, and perhaps it ought to be. Again, I
think the people would be appalled to
find out that people might make up to
$88,000 an hour. And that might not
even be the highest case in it.

I do have to give some reference to
the accountants who were mentioned.
In accounting ethics, the amount that
you charge cannot be based on what
you find or the amount that you are
working with. It is based on hours
worked. We already have that kind of a
limitation.

I don’t know of any other occupation
where you get to find a pot of money
and then, without being injured or
damaged in the case, be able to share
in that pot of money. Usually you have
to have some separate arrangement for
it, some kind of a limitation. Part of
that is to discourage greed.

What is happening with the tobacco
bill is that there are some wealthy and
connected trial lawyers that are lining
their pockets from the settlement sup-
posedly made on behalf of the Amer-
ican public. This bill would impose one
of the most regressive taxes in Amer-
ican history with outrageous legal fees
charged by insider lawyers, some of
whom become billionaires as a result of
their reputation for the States and
class actions.

A document here mentions that the
attorney general of Mississippi, Mike
Moore, got to pick the No. 1 campaign
contributor, Richard Scruggs, who re-
ceived $2.4 million in fees for the
State’s asbestos litigation. Then he got
to lead the Medicaid recovery suit.

Minnesota lawyers might want to
know why Attorney General Humphrey
chose Robins, Kaplan, with a 25 percent
fee arrangement when Texas, Illinois,
Indiana, and West Virginia all had
lower percentages than that. They
were the ones that had to do the harder
work, the initial action.

The Wall Street Journal reported
last fall that four lawyers who helped
to settle Florida’s billion-dollar wind-
fall were now demanding 25 percent of
the settlement, or $1.4 billion. Florida
Attorney General Bob Butterworth has
called that enough to choke a horse.

In Texas, Governor Bush has filed a
legal challenge to the $2.3 billion con-
tingency fee, part of the recent Texas
settlement. He did that in the interests
of the taxpayers who may end up pay-
ing for that.

This is not a defense of tobacco or
the executives who run the industry. It
is quite the opposite. In fact, I am get-
ting a lot of comments from folks in
my State. One lady said, ‘‘Let’s see
now, the tobacco companies have been
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abusing my body for all of these years
while I have been smoking, and now
you are going to punish them, and the
way you are going to punish them is to
tax me?’’

They are figuring that out all over
this country. It isn’t the companies
that are going to be paying the tab. In
these lawsuits, it isn’t the companies
that are going to be paying the tab on
that either. Sometimes it is the tax-
payers.

In a lot of these lawsuits, it comes di-
rectly out of the amount of money that
the individuals might have gotten.
They don’t have control over how
much those lawsuits are going to be. If
that amount of money holds for the
State of Texas, those attorneys will
earn $88,000 per hour for their legal rep-
resentation. The American taxpayers
are going to be left holding the tab for
a number of outrageous fees.

I think it is proper for us, again, in
defense of the legal institution, to
limit those fees so people aren’t seeing
these as a lottery for attorneys where
everybody else gets the pain and the
attorneys get the dollars.

I ask that you support the amend-
ment.

The PRESIDING OFFICER. Who
yields time?

Mr. HOLLINGS. Mr. President, I
yield 4 minutes to the distinguished
Senator from Tennessee.

Mr. THOMPSON. Thank you, Mr.
President.

Mr. President, I rise in opposition to
this amendment, not because I favor
the underlying bill. I do not favor the
underlying bill.

I want to specifically address this
amendment and what is going on with
regard to this amendment. We need to
get back to the basic question of what
we are all doing here, why we came
here, and what we ought to be doing as
U.S. Senators. We who pretend to call
ourselves conservatives ought to really
ask the question, whether or not we
want to get into lawsuits that have al-
ready been decided pursuant to con-
tracts that have already been executed
between private practitioners of the
law and sovereign States, and to go in
and say that we are going to abrogate
what you have done to private citizens
agreeing to cases that have already
been decided and say we will undo all
of that. We, the Federal Government,
we, the U.S. Senate, are going to get
right into the middle of that and we
are going to require you to send billing
records to the Judiciary Committee
that I sit on.

I did not come to the U.S. Senate to
review billing records from lawyers in
private lawsuits.

Now, we need to get away from decid-
ing who the good guys are and the bad
guys are and just jumping on the bad
guys. Nobody likes trial lawyers. You
heard a defense already about how
great contingent fees are and they are
necessary, and all that is true, and so
forth. It is beside the point with regard
to this. The point is really us. This par-

ticular amendment has nothing to do
with the tobacco deal. This applies
whether or not a company is making a
deal with the government or not. It ap-
plies to Federal lawsuits. It applies to
State lawsuits. This has nothing to do
with the tax money we are going to be
raising if this bill passes, which I will
oppose. It is dipping into a completely
different area that has nothing to do
with the tobacco legislation because we
feel like trial lawyers are getting fees
that are too great.

Mr. President, I don’t care what the
trial lawyers get, if it is something
that is agreed to by the parties and is
something that is supervised by the
courts. It has been pointed out that in
one case in Florida the courts found
that the fee was outrageous. That is
the very point. If a court determines
that a fee is outrageous, they can set it
aside. It is regulated by the courts. It
is regulated by the States. Every State
in this Union regulates attorneys’ fees.
If it is outrageous, if it is not justified,
people can take a claim to the States.

Should the Federal Government and
should we on our side of the aisle, of all
people, be urging the Federal Govern-
ment to get into the middle of private
lawsuits and deciding what fees ought
to be in cases where there is a Federal
court or a State court that has already
decided, and has nothing to do with
Federal legislation otherwise? I think
that is tremendously bad policy.

I think this whole tobacco approach,
quite frankly, is bad policy. I think
this idea of taxing waitresses and cab
drivers in order to give these same law-
yers attorneys’ fees of any kind is a
bad idea. But the tobacco companies
are bad guys, the trial lawyers are bad
guys, and we are forgetting the prin-
ciples that we came up here and are
supposed to be supporting; that is, let
the Federal Government do what they
are supposed to be doing, let individ-
uals have individual responsibility, let
sovereign States make the laws, if they
want to, and let private litigants go to
court and fight it out before a jury of
their peers.

Therefore, I oppose the amendment.
I thank the Chair.
Mr. GORTON. Mr. President, I ap-

prove the Faircloth amendment that
seeks to limit attorneys fees in tobacco
cases to $250 an hour. In addition to
being impracticable—it makes the
United States Congress bookkeepers
charged with tabulating every lawyer
hour in tobacco cases—the amendment
simply is unfair. While $250 per hour
may be just compensation in some
cases, I do not agree that this arbitrary
cap is appropriate in all instances.

Attorneys who took tremendous
risks and initiated cases on novel theo-
ries deserve, I believe, to be com-
pensated for more than those who filed
the just-add-water complaints. Even
late-coming attorneys in these ground-
breaking cases deserve to be paid at
least as much as the tobacco company
lawyers. This amendment would not
allow this, however, because, while the

plaintiff lawyers who have not yet been
paid would be subject to the cap, many
tobacco company lawyers have already
been paid an hourly rate that is signifi-
cantly higher than $250 per hour.

While I strongly disagree with this
one-size-fits-all approach, I share Sen-
ator FAIRCLOTH’s concern with exces-
sive attorneys fees. I suggest, however,
that there are other methods and other
limits that are far less burdensome on
Congress, and will provide a more equi-
table outcome. I urge my colleagues to
join me in opposing this amendment.

The PRESIDING OFFICER. Who
yields time?

Mr. FAIRCLOTH. I yield 15 minutes
to the Senator from Texas.

The PRESIDING OFFICER. The Sen-
ator has just under 20 minutes. Does he
yield 15 minutes?

Mr. FAIRCLOTH. I yield 10 minutes
to the Senator from Texas.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Mr. President, let me
first say that I always enjoy hearing
our colleague from Tennessee speak. I
find myself agreeing with everything
he said. But it really has no applica-
tion to the bill which is before the Sen-
ate and the amendment which is sub-
mitted to that bill. I agree with the
Senator from Tennessee. We ought not
to be involved in these things. But that
is what has brought us to the floor of
the Senate today because we are in-
volved in that. We are getting ready, as
he said—his words are better than any
words I could come up with—we are
getting ready to tax waitresses and
taxi drivers to collect $500 billion to
$700 billion, which will be used, among
other things, to pay lawyers.

So to lament that we are in this de-
bate, I think, is something that I agree
with but it is not relevant to the de-
bate that is before us, which I want to
be engaged in.

I spoke at some length this morning,
so I don’t need to repeat a speech I
have already given. But, in watching
this debate unfold, there are several
issues that have been raised that I
want to answer.

The first issue is we should not be
setting fees. I want to ask the Senator
from North Carolina a couple of ques-
tions, if I could have his attention. Are
we not setting the equivalent of excise
taxes to be paid by blue-collar workers
all over America in this bill?

Mr. FAIRCLOTH. Absolutely we are.
Mr. GRAMM. Are we, in this bill, not

setting out in detail, in fact in 753
pages of detail, how we are going to
spend every penny of this $500 billion
to $700 billion?

Mr. FAIRCLOTH. We have detailed
every dime of the expenditure, and now
we have opposition to detailing the at-
torney fees.

Mr. GRAMM. Mr. President, the
point I make is that we have set out in
detail how we are going to take $500
billion to $700 billion out of the pockets
of blue-collar workers.

Let me remind my colleagues that 73
percent of this money will be collected
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from people and families who earn less
than $50,000 a year, and people who
make less than $10,000 a year will see
their Federal taxes rise by 41 percent
as a result of this cigarette tax. That is
set out in detail in the 753 pages of this
bill. The 753 pages of this bill set out in
detail how we are going to undertake
the largest expenditure of taxpayer
money since we initiated in the Great
Society the year Lyndon Johnson be-
came President, and each and every
part is set out in here.

My answer to the question is we
shouldn’t. We shouldn’t be setting
these fees. The assertion is we are set-
ting everything else. We are setting an
excise tax equivalent. We are setting
the expenditure in minute detail for
everything else. The legal fees will
arise from this settlement, which will
be adopted by Congress and signed by
the President.

So, if we are doing all of those
things, why shouldn’t we set fees? Ob-
viously, we should.

Mr. FAIRCLOTH. Will the Senator
from Texas yield for a question?

Mr. GRAMM. I would be happy to
yield.

Mr. FAIRCLOTH. There is great con-
versation that we are going into these
attorney settlements with tobacco
companies; that that is wrong; that we
shouldn’t do that; we are interfering in
a private contract. Yet, we are telling
the tobacco companies, without any
question, cancel your contracts in ad-
vertising, whether it is television, bill-
boards, newspapers, racetracks. All
those you cancel. You go back and
retroactively do it. And because we are
trying to set caps on attorneys’ fees,
they say we are interfering in the pri-
vate sector. What is the other part of
the bill?

Mr. GRAMM. I would say the argu-
ment is even stronger than that. The
whole purpose of this 753 pages is to ab-
rogate all of those court settlements.
The whole purpose of this bill, the
whole purpose of this 753 pages, is to
interfere with each and every one of
those court decisions. That is the
whole purpose.

So if we are going to set out how we
are going to collect the money, if we
are going to set out how we are going
to spend the money, should we not set
out how we are going to spend the
money that relates to the portion of
the settlement that will go to attor-
neys’ fees?

The second statement is we are abro-
gating contracts. Do we not have in
this bill an arbitration panel that is
supposed to set these legal fees? The
answer is yes. We do. In fact, this bill
sets out in some detail an arbitration
panel that is going to set legal fees.

So the argument that by setting out
in law what the maximum legal fee is
we are abrogating the contract, that is
a house we passed 15 miles down the
road in this bill, because this bill sets
up an arbitration panel to set the fees.

All the Senator from North Carolina
is doing is saying, having decided that

we are going to have fees set, let’s let
Members of the Senate stand up and
cast a vote on this issue. Let’s not hide
behind some arbitration panel, which
will be made up exclusively, I assume,
of lawyers to make this decision.

What is really the issue here? The
issue here boils down to this: We under-
stand that when we are looking at a
payment, which has been estimated—
and I think correctly—at roughly $4
billion to attorneys, given the billing
records on the cases that have been
tried, that comes—there are about
45,454 hours—what this really comes
down to is about $88,000 an hour as a
potential payment.

Does anybody believe we would pass
an appropriation bill paying some
$88,000 an hour? Well, maybe some be-
lieve it. Maybe we would. But I think
that you would be kind of embarrassed
if you went back home and it became
known that you were going to pay
somebody more for working 3 hours
than we pay the President of the
United States for the entire year. I
don’t think so. Why do we have this
kind of money in this bill? Because we
are spending somebody else’s money.
Because as a prominent Democrat poli-
tician in my State said of this whole
tobacco issue, ‘‘We won the lottery. We
won the lottery.’’

All the Senator from North Carolina
is doing is saying we are going to set
the fee at five times the normal fee
that is set. It seems to me that is im-
minently reasonable. As a matter of
principle, if we were debating what our
rules should be in this debate, my view
is the States have settled these law-
suits and those settlements ought to
stand. I believe that the Federal Gov-
ernment ought to be looking at Federal
interests and letting the States settle
these issues.

If that were the case, then I think
setting this arbitrary cap would make
no sense. But the point is that is not
what we are debating. We are debating
this great big, thick bill that goes back
in and changes the settlement which
sets out the amount of money that is
going to be paid, which pays a payment
to the States that is not directly relat-
ed to what they settled for, which sets
out in detail how we are going to spend
this almost unbelievable amount of
money, even for Washington, DC. The
idea that we would do all these things
and then we would suddenly get
squeamish when it comes down to
guaranteeing that we are not going to
pay plaintiffs’ attorneys $88,000 an
hour, I think if we are suddenly going
to become immodest about what we are
doing in this bill, if shame is suddenly
going to enter into our thinking, it is a
little bit late at this point.

So I agree that this whole exercise
has us doing things we ought not to be
doing. But this is not my bill. I per-
fectly well understand this is not the
bill of the Senator from Tennessee. His
sentiments on the bill are the same as
mine. I hope we can improve it. I hope
we can find something we can all be
for.

But I wanted to make my point, that
to say we shouldn’t be setting this fee
when we are setting everything else
doesn’t make any sense. To say we
shouldn’t be abrogating contracts when
the bill specifically abrogates con-
tracts, it just does it through this arbi-
tration board, which we shouldn’t hide
behind.

I think the choice is clear, and I am
for the amendment.

Mr. THOMPSON. Will the Senator
yield for a question?

Mr. GRAMM. If I have the time, I
would.

Mr. FAIRCLOTH. I yield whatever
time the Senator needs.

Mr. THOMPSON. I have a question.
It seems to me that we both agree that
we have a bill that we do not like and
that we have an arbitration provision
in that bill that we do not like. That
legislation has not passed yet. The
Senator says we are doing all of these
things—we might; we might not; that
has not passed.

Would it not be better for the Sen-
ator from Texas and me to join in try-
ing to defeat that arbitration provision
and trying to defeat that bill instead of
adding to a bad provision an even
worse provision that goes against our
principles, that gets us involved in pri-
vate litigation, and that causes people
to have to send billing records up to
the Judiciary Committee where we go
through and try to justify some kind of
an hourly rate?

Mr. GRAMM. Let me respond to the
Senator’s question. Generally, the case
goes directly to the heart of the mat-
ter. If I thought that we could correct
every problem with the bill, then I
don’t think there would be a need for
this amendment. But my concern is
that, given that anyone who opposes
the bill is immediately tarred as being
the lackey of the tobacco industry,
given the head of steam, at least out-
side the beltway that the bill has, I am
not confident we can correct it, and if
the bill ends up passing so that my 85-
year-old mother has to pay more for
her cigarettes, which I wish she would
quit smoking, I would at least be able
to say that we guaranteed that no
plaintiff’s attorney is buying a Lear jet
with that money.

So this amendment will make the
plaintiffs’ attorneys millionaires but it
will not make them billionaires.

Now, should we have the power to
stop them from being billionaires? If
this were a State matter and we were
not involved in it, my answer would be
no. But this bill is a preemption of all
those State settlements, so how can we
do all those other things, set out in de-
tail where the money is coming from
and how it is going to be spent, and
then leave the potential that we are
going to be reading in the newspaper
next month that a plaintiff’s attorney
got $88,000 an hour from the tax im-
posed on blue-collar workers? I don’t
want to risk that happening. That is
why I am for the amendment.

The PRESIDING OFFICER. Who
yields time?
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Mr. FAIRCLOTH. I yield 5 minutes to

the Senator from Kansas, Mr.
BROWNBACK.

The PRESIDING OFFICER (Mr.
SMITH of Oregon). The Senator from
Kansas.

Mr. BROWNBACK. Mr. President, I
thank the Senator from North Carolina
for yielding me 5 minutes. I want to
stand up and speak on behalf of Grand-
ma Gramm, that her money not go to
lawyers as well.

Mr. President, I have been following
this debate back in the office. I fol-
lowed it for some period of time. I
serve on the Commerce Committee. I
initiated this debate in the Commerce
Committee and discussed it there. It
seems as if the points have been pretty
well made, pretty significantly made
and repeated in the true tradition of
the Senate about five times, so we all
get it pretty clearly.

One thing that I want to point out,
though, at this juncture, because the
debate has been engaging, is whether
or not the Senate should set legal fees,
whether we should get involved in this.
And I generally, as a principle, would
say no, we should not, but the fact is,
in this bill we already are setting legal
fees. We are setting them in this bill.
And so to the extent that we are going
to set them, I think the only question
for us to ask ourselves is how much.

Should it be nearly $100,000 an hour
or should it be $250 an hour? As to the
question of whether or not we are set-
ting legal fees, they are being set in
this bill. In this bill, we are providing
the money. We are setting in place the
mechanism to give this money to the
trial lawyers.

That is happening. I don’t care how
you cut it. That is what happens if this
bill passes. If this bill doesn’t pass,
that doesn’t happen. We are setting the
amount the lawyers are going to get.
The only question that remains is how
much per hour is good compensation.

Now, I understand the good Senator
from South Carolina. He and I debated
this in the Commerce Committee. He
thinks they are entitled to whatever
they can get because they were the
ones willing to put forward this litiga-
tion. They were the ones willing to put
themselves on the line. They were the
ones willing to say, I am going to go
out here, and I may not get a dime or
I may hit the jackpot. I hit the jack-
pot.

So they are entitled to get that. I un-
derstand that. But I can’t vote for that.
I can’t in the Senate say I am going to
tax the people so that we can transfer
$100,000 per hour in legal fees.

I think Grandma Gramm would say
$250 an hour is too much, too, but it is
a lot closer and a lot better than
$100,000 per hour. And this bill sets
those legal fees. No matter how you
cut it, it puts the money in place to set
those legal fees. Without this bill, that
money doesn’t go. With this bill, that
money does go to lawyers. So it is only
a question of how much. I just ask my
colleagues to look at it. Which is the

more appropriate figure, $100,000 an
hour or $250 an hour?

With that, everything having been
said four or five times, I yield back the
remainder of my time to the manager
of the bill.

The PRESIDING OFFICER. Who
yields time?

Mr. HOLLINGS. How much time do I
have remaining?

The PRESIDING OFFICER. Three
minutes 45 seconds.

Mr. HOLLINGS. Mr. President, if
there was any real sincerity or concern
about money—and, incidentally, I
never have seen my Republican friends
ever worry about people making
money. You all really are worried
about people making money? Come on.
You know and I know they would come
in here and say, here is the head of
Philip Morris—and I got all these
things, billable hours—$85,779,000 with
stock options there. That is his pay,
according to the Wall Street Journal.

But I can play that game of so much
an hour. Let’s talk about the 5 years
with nothing an hour. ‘‘He either fears
his fate too much or his dessert is
small,’’ we say in the practice, ‘‘to fail
to put it to the touch and win or lose
it all.’’

And the lawyers in Florida, in Texas,
in Minnesota—nothing an hour as of
now. Instead of a jackpot, they are hit-
ting a hijacking on the floor of the
Senate by a crowd that is trying to
make TV shorts that HOLLINGS is in
the pocket of the trial lawyers. The
truth of it is, I am trying to get into
their pocket. I can tell you that right
now. And I might succeed. I got some
names here from the different Senators
around that seem to know them better
than I do.

But in any event, the comeuppance is
that blood, sweat, and tears. There
isn’t any question about it, by gosh,
when you take the little lady who
came in, and they decided to bring the
case, and he got his friends in and they
worked it. And I asked them. I said, ‘‘I
saw one account they had $5 million in-
vested in the Mississippi case.’’ They
said, ‘‘Well, they got that from the as-
bestos cases and everything else.’’
Maybe that is what it is; the Chamber
of Commerce just doesn’t like class ac-
tions. But that is cleaning up bad med-
ical devices, the implants, the asbesto-
sis, and now cleaning up tobacco.

This is not a billable hours thing.
They haven’t got billable hours. Zero
hours, 1993; zero hours, 1994, 1995, 1996,
1997, 1998. They haven’t gotten a dime.
And you all are trying to hijack them
on what has been agreed to by the at-
torneys general, by the Governors, by
the clients and everything else, preying
around like vultures on agreements
made. Ex post facto now, they want to
come in and show how concerned they
are. If you had been concerned, you
would have done something about it. I
have been up here 30 years, and they
haven’t done anything other than put
the ad on a packet of cigarettes.

Now we have somebody who has
brought tobacco to the bar of justice,

and they haven’t gotten anything yet—
zero hours. And yet you all want to
come in here and play this game about
you are all worried about who is get-
ting the money.

Mr. President, it is absolutely ludi-
crous for this group to come in. It is
another design. It is just that you take
a poll. They don’t like lawyers in the
poll, so they make the little TV short
in the campaign this fall and they say
so-and-so is in the pocket of the trial
lawyers, yak, yak, yak, and everything
else of that kind. But I will show where
the attorneys general and the Gov-
ernors and the parties all agreed and
the work did it. And we didn’t do it up
here in Washington. Now is no time to
come in here and start preying on peo-
ple on an agreement that has already
been made.

The PRESIDING OFFICER. All time
yielded to the Senator from South
Carolina has expired.

The Senator from North Carolina.
Mr. FAIRCLOTH. How much time do

I have?
The PRESIDING OFFICER. Three

minutes 9 seconds.
Mr. FAIRCLOTH. I yield 2 of those

minutes to the Senator from Alabama.
The PRESIDING OFFICER. The Sen-

ator from Alabama.
Mr. SESSIONS. Mr. President, we are

looking at a situation that is literally
intolerable. It is not acceptable to have
these kinds of fees. I know contracts
were entered into, but nobody expected
it to break the way it did. We have law
firms in States that literally did only a
few weeks’ worth of work; States are
going to recover billions of dollars, and
they are going to get 15, 20, 25 percent
of that recovery. We already have pro-
visions in this bill, agreed to by the
President and the trial lawyers and the
members of the other party, to contain
some of these fees in a poor and inef-
fective way. I say if we can do it that
way, let’s do it straight up. Let’s have
a fair fee per hour: The more hours you
work, the more money you get paid.
We have evolving all sorts of contracts
in this case and abrogating them, and
we can certainly make a rational
agreement on attorneys’ fees.

I yield the floor.
Mr. FAIRCLOTH. I thank the Sen-

ator.
The PRESIDING OFFICER. The Sen-

ator from North Carolina.
Mr. FAIRCLOTH. We have been on

this now for several hours, and we have
come down to two things: Should we
abrogate contracts or not? They say
they are contracts with these attor-
neys, they have made these contracts.
Well, maybe they have. But we are
writing 750 pages of law abrogating
contracts that the tobacco companies
have written with advertising agencies,
every condition conceivable. It is 750
pages of abrogating contracts.

Now, if anyone can sit here and tell
me that they believe that $88,000 an
hour, which is the established fee on
the Texas attorneys, is a reasonable
fee, now, this is being paid by tax-
payers’ dollars; we are collecting this
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money from the working people. Sev-
enty percent, as has been said by Sen-
ator GRAMM and many others, 70 per-
cent of it is coming from people mak-
ing less than $40,000 a year. This is Fed-
eral tax dollars. It might not have
started out to have been Federal tax
dollars, but that is what it has become
when we tax cigarettes and put the tax
on these people.

When I look at the reality, as I be-
lieve was mentioned by Senator
GRAMM, when a Texas lawyer makes in
3 hours more than the President makes
in a year, and a Texas lawyer makes
more in an hour and a half than a U.S.
Senator makes in a year, there is
something wrong with the system. We
might not be that good, but we aren’t
that bad.

The PRESIDING OFFICER (Mr.
SMITH of Oregon). The Senator’s time
has expired.

Mr. HOLLINGS. Mr. President, under
the agreement I move to table the
amendment. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.
The yeas and nays were ordered.
The PRESIDING OFFICER. The

question is on agreeing to the motion
by the Senator from South Carolina to
lay on the table the Faircloth amend-
ment, No. 2421.

The yeas and nays have been ordered.
The clerk will call the roll.
The bill clerk called the roll.
Mrs. BOXER (when her name was

called). Present.
Mr. LOTT (when his name was

called). Present.
Mr. NICKLES. I announce that the

Senator from New Hampshire (Mr.
SMITH) is necessarily absent.

The result was announced—yeas 58,
nays 39, as follows:

[Rollcall Vote No. 142 Leg.]

YEAS—58

Akaka
Baucus
Bennett
Biden
Bingaman
Breaux
Bryan
Bumpers
Cleland
Cochran
Collins
Conrad
D’Amato
Daschle
DeWine
Dodd
Domenici
Dorgan
Durbin
Feingold

Feinstein
Ford
Glenn
Gorton
Graham
Harkin
Hatch
Hollings
Inouye
Jeffords
Johnson
Kennedy
Kerrey
Kerry
Kohl
Landrieu
Lautenberg
Leahy
Levin
Lieberman

Mikulski
Moseley-Braun
Moynihan
Murray
Reed
Reid
Robb
Rockefeller
Roth
Sarbanes
Shelby
Smith (OR)
Specter
Stevens
Thompson
Torricelli
Wellstone
Wyden

NAYS—39

Abraham
Allard
Ashcroft
Bond
Brownback
Burns
Byrd
Campbell
Chafee
Coats
Coverdell
Craig

Enzi
Faircloth
Frist
Gramm
Grams
Grassley
Gregg
Hagel
Helms
Hutchinson
Hutchison
Inhofe

Kempthorne
Kyl
Lugar
Mack
McCain
McConnell
Murkowski
Nickles
Roberts

Santorum
Sessions

Snowe
Thomas

Thurmond
Warner

ANSWERED ‘‘PRESENT’’—2

Boxer Lott

NOT VOTING—1

Smith (NH)

The motion to lay on the table the
amendment (No. 2421) was agreed to.

Mr. HOLLINGS. I move to reconsider
the vote.

Mr. MCCAIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. MCCAIN. Mr. President, it is now
our intention——

Mr. FORD. I apologize to the chair-
man. Could we have order? The Senate
is not in order.

The PRESIDING OFFICER. The Sen-
ate will come to order.

Mr. MCCAIN. Mr. President, I have
several comments to make.

First of all, it is time we started get-
ting a list of the amendments. So we
would appreciate it if on both sides we
could have Members get their amend-
ments so that we could start in the
process, as we always do, of narrowing
down the amendments and seeing
which can be agreed to and start look-
ing at time agreements.

Mr. President, the second thing I
mention is that we will now be going,
as we have agreed amongst us to go, to
the other side for an amendment. It is
my understanding that amendment
will be the issue of raising from $1.10 to
$1.50 a pack. We would like to work on
a unanimous consent agreement so
that it would read that there would be
the amendment relative to $1.50, and
no second-degree amendments be in
order to the amendment prior to the
motion to table. Further, we would ask
if the amendment is not tabled, it be
open to relevant second-degree amend-
ments, and the time between now and
that time to be determined be equally
divided, with a vote occurring on or in
relation to the amendment.

The Senator from New Hampshire
wants assurance as to when his amend-
ment will be considered. We are trying
to work that out with the majority
leader. I know there are people on the
other side who also want assurances for
their amendments. I believe the Sen-
ator from Missouri, Senator ASHCROFT,
is also looking for the same. But it
would be our intention at this time,
after the usual formalities, to move to
the amendment on that side.

Mr. NICKLES. Will the Senator
yield?

Mr. MCCAIN. I am glad to yield to
the Senator from Oklahoma.

Mr. NICKLES. Just for the Senators’
information, now the Senate just had a
vote on limiting legal fees. That prob-
ably is not the only vote that we are
going to have on that issue. And the
Senator managing the bill, I com-
pliment him for doing a very good job.

I might mention, some of us also
have statements we would like to make
on the bill. We have been on the bill
now for a day. This is a very extensive,
expensive bill. Some of us wish to
speak on the bill. We wish to tell our
constituents what is in this bill, maybe
why we have some concerns, maybe so
we might be able to influence people on
how various amendments might go.

But I just tell my friend and col-
league from Arizona, certainly the idea
of going back and forth on amendments
is acceptable, I think, for all Senators
certainly on this side. But in all likeli-
hood, there will be additional amend-
ments dealing with the issue we just
debated.

Mr. MCCAIN. I say to my friend from
Oklahoma, I greatly fear there are lots
of amendments right now that are
being contemplated on both sides. That
is why I think we have to start through
this process.

I ask Members on this side to provide
us with their amendments—so we can
start through this process.

Mr. HOLLINGS. We are prepared on
this side with the Kennedy amend-
ment.

Mr. MCCAIN. IT IS STILL OUR DESIRE
TO FINISH THIS BILL BEFORE THE WEEK-
END.

I yield the floor.
Mr. GREGG. Reserving the right to

object. Is the unanimous consent re-
quest propounded?

Mr. MCCAIN. No.
The PRESIDING OFFICER. There is

no unanimous consent request.
Mr. GREGG. Mr. President, do I now

have the floor?
The PRESIDING OFFICER. Yes.
Mr. GREGG. Mr. President, since I

have the floor, I understand there is
some comity here on amendments back
and forth. But what I would like is to
get an understanding, as we move
through this process, that those of us
who have amendments which have
some impact on this bill and which
need some time to be debated are going
to get a commitment for time and a
place when they will be brought up.

I can offer my amendment at this
time. It is not my inclination to do
that, if I can get an understanding
without losing the floor that I am
going to get a time to bring up my
amendment.

I ask the leader of the bill if he would
be willing to agree—and opposing
side—if they would be willing to agree
that the amendment on immunities,
which I think everybody is familiar
with and is sponsored by myself and
Senator LEAHY, would be available to
be brought up at a time specific on
Thursday so that there will be a rea-
sonable lead time here, and that time
would be at 10 o’clock, assuming that
is agreeable to everybody and we have
3 hours on that amendment and no sec-
ond-degrees be in order and we proceed
to vote on it.

Without that sort of an assurance, I
am going to offer my amendment at
this time.
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Mr. DOMENICI. Will the Senator

yield?
Mr. GREGG. I will not yield the

floor, but I yield for a question. I yield
to the Senator from New Mexico for a
question.

Mr. DOMENICI. Senator GREGG,
doesn’t it seem like this is a very im-
portant bill? I gather that it is prob-
ably, in one fell swoop, adding more
money to government than anything
we have ever done in any single bill in
modern history. Don’t you think we
have rules and we ought to take our
time and do this in a normal manner
that befits the Senate for one of the
most important spending bills that we
have had in decades?

Mr. GREGG. I think that is probably
true. The Senator from New Mexico is
accurate. The normal manner is to
offer my amendment at this time, since
I have the floor.

I am willing to wait until Thursday
to do that if I get assurance——

Mr. MCCAIN. Will the Senator yield?
Mr. GREGG. I yield.
Mr. MCCAIN. Let me mention, the

Senator and I just had a conversation
where I said he would achieve his goal
of a date certain for his amendment
and he said he would agree to a time
agreement.

Mr. GREGG. If I have the representa-
tion of the Senator from Arizona that
sometime on Thursday, hopefully early
in the day, we will get this amendment
up, it will have a reasonable amount of
time and will not be subject to second-
degrees, to the extent if that is in the
capacity of the Senator from Arizona,
and the representation from the other
side that that is possible, I am per-
fectly happy to go forward.

Mr. GRAMM. Will the Senator yield?
Mr. MCCAIN. May I say in response

to the Senator from New Hampshire
that it has been the custom in this
body to go from one side to the other
with amendments to start with. We
just finished with an amendment from
this side and would like to move to
that side.

I, again, assure the Senator from
New Hampshire that the only reason I
cannot assure him right now is the ma-
jority leader is making these decisions,
but I can assure him that the amend-
ment will be considered. I will work on
having it done sometime in the next 48
hours, with a reasonable time agree-
ment, if that is reasonable to the Sen-
ator from New Hampshire.

Mr. GREGG. I think that is probably
a reasonable statement from the Sen-
ator from Arizona, who has a fine rep-
utation in this institution, and I will
yield the floor.

Mr. MCCAIN. Mr. President, we need
to move forward. I would like to move
forward with an amendment, and I
hope my colleagues would show that
comity. It is the other side’s turn.

I ask that after my friend from Texas
makes any comment, if we could move
forward. I yield for a question.

Mr. GRAMM. Mr. President, first of
all, going back from one side to the

other is the practice when we have a
unanimous consent agreement. The
Senate procedure is recognizing people
who, in a timely fashion, ask to be rec-
ognized, and they are the first on their
feet and they are recognized.

I went to great effort to try to see
that no one objected to bringing the
bill up, because I think the bill needs
to be debated and I think we all need to
be educated. But I am not going to
agree to a time limit on an amendment
that I have not seen, nor am I going to
agree to not having a second-degree
amendment on an amendment that I
have not read, nor am I in any way
going to limit my ability as one Mem-
ber of the Senate to have a full debate.
So I would be happy to have the Sen-
ator be recognized to offer his amend-
ment tonight if we want a gentleman’s
agreement. It is a major amendment. If
the Senator wants to require some de-
bate, we will want to look at it and see
if we want to second degree. We may or
may not agree tomorrow to having a
time limit on it.

Not having seen the amendment and
not knowing exactly where we are, I
just say to the Senator from Arizona, I
am ready to move ahead. I would be
happy to have the Senator recognized
but I am not ready to waive my right
and the right of every other Senator to
a full debate to offer second-degree
amendments. I want to put people on
notice of that.

Mr. MCCAIN. Let me say—I believe I
have the floor—that is exactly what we
are doing. I just wanted to allow the
other side to propose an amendment
and then we will work on making sure
everybody has their views and this
amendment is debated and discussed
thoroughly, and then we would look
forward, obviously, to a time where we
could vote on the issue.

Mr. KERRY. Mr. President, if I could
say to colleagues, there has been a re-
quest for some colleagues to be able to
speak on the bill. Last night, we were
here for a period of time and there
weren’t many Senators here. Again, to-
night, depending on the time that Sen-
ator KENNEDY is engaged in debate,
there will be time, I am confident, for
people to be able to speak on the bill.
So I hope that Senators who have that
desire will take advantage of that.

Secondly, I think there has been no
effort whatever to try to limit the de-
bate at this point. It is rather an effort
to try to gather all the amendments,
find out what the second-degree
amendments are, share them with ev-
erybody on both sides, and have a sense
of how we can proceed in an orderly
fashion.

But as colleagues know, the manager
of the bill could have come to the floor,
filled a tree, held the floor, gone
through an alternative process. We are
trying to avoid that, trying to do this
in a cooperative, bipartisan way, mov-
ing from side to side, recognizing the
needs of a lot of Senators to be heard.
So we hope Senators will take advan-
tage of that.

The Senator from Massachusetts
wants to be recognized now as the next
Senator to propose an amendment.

Mr. NICKLES. Mr. President, I will
be very brief. I am not trying to delay
my colleague from Massachusetts.

I am telling my colleague from Ari-
zona—and actually I told him in pri-
vate what my colleague from Texas
just said—I am not going to agree to a
unanimous consent. This proposal was
to vote on a $1.50 tax increase, and vote
on or in relation to the amendment at
10 a.m. tomorrow morning. I am not
going to. That is one of the largest tax
increases in history. It says no second-
degree amendments. Some of us aren’t
quite ready to go quite that fast.

This idea of saying submit all your
amendments—I am working on a bunch
of amendments, but I will tell you we
just got the bill last night. We were
being pretty collegial saying we are
not going to object to going to the bill.
We could have tied the Senate up for 3
days and had more time to study the
bill. Some of us need time to study the
bill. Some of us are reading the bill and
there are interesting things to find.

On the first day the bill is on the
floor to say we will have an amend-
ment introduced at 6 p.m. and we will
vote tomorrow morning at 10 a.m. on
the largest tax increase, without giving
us a chance to offset it, without giving
us a chance to amend it, I think is a se-
rious mistake.

Now, we are not going to be rail-
roaded. It takes unanimous consent to
pass this kind of amendment or get
this kind of agreement. I told my good
friend from Arizona he is not going to
get it. So we can have the debate. We
need to have the debate. We need to
talk about whether this is a tax in-
crease or price increase. I think we
need to study this thing a little bit fur-
ther and not try to railroad it through
the Senate.

I am happy to yield to my friend
from Utah.

Mr. HATCH. This is not some itty-
bitty bill. This involves as much as $860
billion, according to some.

Is the Senator aware of that?
Mr. NICKLES. Yes, I am.
Mr. HATCH. Is the Senator aware

that there are all kinds of viewpoints
about this bill?

Mr. NICKLES. Absolutely.
Mr. HATCH. On both sides of the

floor.
Is the Senator aware that, frankly,

there is no way of getting voluntary
protocols under this bill that would re-
solve the constitutional issues involved
in this bill, especially with regard to
the look-back provisions, the ban on
advertising, and other issues?

Mr. NICKLES. I appreciate my col-
league’s remarks, the chairman of the
Judiciary Committee. I know he has
had hearings on at least tobacco legis-
lation. I don’t know that anybody has
had hearings on this bill.

Right now we are being asked to vote
on some of the most significant amend-
ments of this bill and we really have
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had very little time to even debate the
general provisions of the bill, to maybe
ask the sponsor of the bill and the pro-
ponents of the bill to explain some sec-
tions.

Just to give you an example, there is
a look-back provision. The Senator
from Utah said maybe it is unconstitu-
tional. There was a look-back provision
that was added that wasn’t passed out
of the Commerce Committee and that
wasn’t passed out of the Finance Com-
mittee. It was just added. It was intro-
duced last night. The look-back provi-
sion says we are going to do sampling
and find out. If we don’t meet the tar-
get for teenage consumption, as speci-
fied, there will be a penalty of $1,000
per teenager who smokes specific
brands.

It looks very bureaucratic and,
frankly, unworkable to this Senator.

Mr. HATCH. Will the Senator yield?
Mr. NICKLES. Yes.
Mr. HATCH. I have to tell the distin-

guished Senator from Oklahoma that
we had constitutional experts come in
and say there is no way that look-back
provision is constitutional. They are
also saying that, of course, they tried
to cure the advertising restrictions by
adopting the FDA regulation. But we
have top-flight, from the left to the
right, constitutional experts saying
that is unconstitutional.

Then, last but not least, we have a
section 14 on here that basically talks
about the other advertising restric-
tions that almost everybody agrees are
essential if we want to do something
about teen smoking, and, by gosh,
those other advertising provisions have
got to have a voluntary protocol, have
to have the tobacco companies on
board in order to be effective, or they
are unconstitutional. What are we
going to do? Vote for an unconstitu-
tional bill, or work on it, and work, as
the Senate should, on a bill that could
amount to as much as close to $900 bil-
lion?

Mr. NICKLES. I appreciate the Sen-
ator’s comments. I will yield the floor
in just a moment. I just make the com-
ment to my good friend and colleague,
I stand willing to work with him. I
have no intention of unduly delaying. I
know my colleague from Massachu-
setts has an amendment to increase—I
don’t know if it is taxes or fees of $1.50.
I know there are other amendments
dealing with the taxes, or the fees, and
we need to address those. We can do so.
I just do not think we can do it in that
short of a timeframe that was pro-
posed.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. MCCAIN. Mr. President, I believe
I have the right of first recognition.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has been rec-
ognized.

Mr. KENNEDY. The Senator from Ar-
izona, as I remember, had the floor.

Mr. MCCAIN. Mr. President, I seek
recognition. I thank the Senator from
Massachusetts.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. MCCAIN. Just a brief comment: I
thank the Senator from Oklahoma for
his concerns, and the Senator from
Texas, the Senator from Utah as well.
We would like to get amendments to-
gether so we can move forward. I un-
derstand the concerns. They have been
made to me, and on this floor. We look
forward to a vigorous debate.

I thank the Senator for his willing-
ness to work, all of us together. I
thank the Senator from Massachusetts
for his indulgence.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts is recognized.
AMENDMENT NO. 2422 TO MODIFIED COMMITTEE

SUBSTITUTE

(Purpose: To modify provisions relating to
industry payments)

Mr. KENNEDY. Mr. President, I send
an amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Massachusetts (Mr. KEN-
NEDY), for himself, and Mr. LAUTENBERG, Mr.
CONRAD, and Mr. GRAHAM proposes an
amendment numbered 2422 to the modified
committee substitute.

The text of the amendment reads as
follows:

Beginning in section 402, strike subsection
(b) and all that follows through section 403(2)
and insert the following:

(b) ANNUAL PAYMENTS.—Each calendar
year beginning after the required payment
date under subsection (a)(3) the participating
tobacco product manufacturers shall make
total payments into the Fund for each cal-
endar year in the following applicable base
amounts, subject to adjustment as provided
in paragraph (4) and section 403:

(1) For year 1—$14,400,000,000;
(2) For year 2, an amount equal to the

product of $1.00 and the total number of
units of tobacco products that were sold in
the United States in the previous year.

(3) For year 3, an amount equal to the
product of $1.50 and the total number of
units of tobacco products that were sold in
the United States in the previous year.

(4) For year 4, and each subsequent year,
an amount equal to the amount paid in the
prior year, multiplied by a ratio in which the
numerator is the number of units of tobacco
products sold in the prior year and the de-
nominator is the number of units of tobacco
products sold in the year before the prior
year, adjusted in accordance with section
403.

(c) PAYMENT SCHEDULE; RECONCILIATION.—
(1) ESTIMATED PAYMENTS.—Deposits toward

the annual payment liability for each cal-
endar year under subsection (d)(2) shall be
made in 3 equal installments due on March
1st, on June 1st, and on August 1st of each
year. Each installment shall be equal to one-
third of the estimated annual payment li-
ability for that calendar year. Deposits of in-
stallments paid after the due date shall ac-
crue interest at the prime rate plus 10 per-
cent per annum, as published in the Wall
Street Journal on the latest publication date
on or before the payment date.

(2) RECONCILIATION.—If the liability for a
calendar year under subsection (d)(2) exceeds
the deposits made during that calendar year,
the manufacturer shall pay the unpaid liabil-
ity on March 1st of the succeeding calendar

year, along with the first deposit for that
succeeding year. If the deposits during a cal-
endar year exceed the liability for the cal-
endar year under subsection (d)(2), the manu-
facturer shall subtract the amount of the ex-
cess deposits from its deposit on March 1st of
the succeeding calendar year.

(d) APPORTIONMENT OF ANNUAL PAYMENT.—
(1) IN GENERAL.—Each tobacco product

manufacturer is liable for its share of the ap-
plicable base amount payment due each year
under subsection (b). The annual payment is
the obligation and responsibility of only
those tobacco product manufacturers and
their affiliates that directly sell tobacco
products in the domestic market to whole-
salers, retailers, or consumers, their succes-
sors and assigns, and any subsequent fraudu-
lent transferee (but only to the extent of the
interest or obligation fraudulently trans-
ferred).

(2) DETERMINATION OF AMOUNT OF PAYMENT
DUE.—Each tobacco product manufacturer is
liable for its share of each installment in
proportion to its share of tobacco products
sold in the domestic market for the calendar
year. One month after the end of the cal-
endar year, the Secretary shall make a final
determination of each tobacco product man-
ufacturer’s applicable base amount payment
obligation.

(3) CALCULATION OF TOBACCO PRODUCT MAN-
UFACTURER’S SHARE OF ANNUAL PAYMENT.—
The share of the annual payment appor-
tioned to a tobacco product manufacturer
shall be equal to that manufacturer’s share
of adjusted units, taking into account the
manufacturer’s total production of such
units sold in the domestic market. A tobacco
product manufacturer’s share of adjusted
units shall be determined as follows:

(A) UNITS.—A tobacco product manufactur-
er’s number of units shall be determined by
counting each—

(i) pack of 20 cigarettes as 1 adjusted unit;
(ii) 1.2 ounces of moist snuff as 0.75 ad-

justed unit; and
(iii) 3 ounces of other smokeless tobacco

product as 0.35 adjusted units.
(B) DETERMINATION OF ADJUSTED UNITS.—

Except as provided in subparagraph (C), a
smokeless tobacco product manufacturer’s
number of adjusted units shall be determined
under the following table:

For units: Each unit shall be treated as:

Not exceeding 150 mil-
lion 70% of a unit

Exceeding 150 million 100% of a unit

(C) ADJUSTED UNITS DETERMINED ON TOTAL
DOMESTIC PRODUCTION.—For purposes of de-
termining a manufacturer’s number of ad-
justed units under subparagraph (B), a manu-
facturer’s total production of units, whether
intended for domestic consumption or ex-
port, shall be taken into account.

(D) SPECIAL RULE FOR LARGE MANUFACTUR-
ERS.—If a tobacco product manufacturer has
more than 200 million units under subpara-
graph (A), then that manufacturer’s number
of adjusted units shall be equal to the total
number of units, and not determined under
subparagraph (B).

(E) SMOKELESS EQUIVALENCY STUDY.—Not
later than January 1, 2003, the Secretary
shall submit to the Congress a report detail-
ing the extent to which youths are substitut-
ing smokeless tobacco products for ciga-
rettes. If the Secretary determines that sig-
nificant substitution is occurring, the Sec-
retary shall include in the report rec-
ommendations to address substitution, in-
cluding consideration of modification of the
provisions of subparagraph (A).

(e) COMPUTATIONS.—The determinations re-
quired by subsection (d) shall be made and
certified by the Secretary of Treasury. The
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parties shall promptly provide the Treasury
Department with information sufficient for
it to make such determinations.

(f) NONAPPLICATION TO CERTAIN MANUFAC-
TURERS.—

(1) EXEMPTION .—A manufacturer described
in paragraph (3) is exempt from the pay-
ments required by subsection (b).

(2) LIMITATION.—Paragraph (1) applies only
to assessments on cigarettes to the extent
that those cigarettes constitute less than 3
percent of all cigarettes manufactured and
distributed to consumers in any calendar
year.

(3) TOBACCO PRODUCT MANUFACTURERS TO
WHICH SUBSECTION APPLIES.—A tobacco prod-
uct manufacturer is described in this para-
graph if it—

(A) resolved tobacco-related civil actions
with more than 25 States before January 1,
1998, through written settlement agreements
signed by the attorneys general (or the
equivalent chief legal officer if there is no of-
fice of attorney general) of those States; and

(B) provides to all other States, not later
than December 31, 1998, the opportunity to
enter into written settlement agreements
that—

(i) are substantially similar to the agree-
ments entered into with those 25 States; and

(ii) provide the other States with annual
payment terms that are equivalent to the
most favorable annual payment terms of its
written settlement agreements with those 25
States.
SEC. 403. ADJUSTMENTS.

The applicable base amount under section
402(b) for a given calendar year shall be ad-
justed as follows in determining the annual
payment for that year:

(1) IN GENERAL.—Beginning with the fourth
calendar year after the date of enactment of
this Act, the adjusted applicable base
amount under section 402(b)(4) is the amount
of the annual payment made for the preced-
ing year increased by the greater of 3 percent
or the annual increase in the CPI.

(2) CPI.—For purposes of subparagraph (A),
the CPI for any calendar year is the average
of the Consumer Price Index for all-urban
consumers published by the Department of
Labor.

(3) ROUNDING.—If any increase determined
under subparagraph (A) is not a multiple of
$1,000, the increase shall be rounded to the
nearest multiple of $1,000.

Mr. KENNEDY. Mr. President, I want
to express my appreciation to the Sen-
ator from Arizona, who, as I under-
stand, was trying to work out a decent
process so that we might debate this
during the course of the evening, and
then at least work out some process
where we could have a fair allocation
of balance in terms of time as we de-
bated it tomorrow. I hope those who
support that position would, if we don’t
get a formal agreement, at least follow
that process tonight and also in the
morning. Then the leaders and those
who are interested in either extending
debate, or amendment, or whatever
they want to, will proceed and will ob-
viously have the right to do it.

I want to thank the Senator from Ar-
izona, who was trying in his conversa-
tions with us to work out a process so
there could be an adequate time for de-
bate and discussion, and also balance
in terms of time between those who
favor this position and those who are
opposed to it.

I want to express our appreciation to
all of our Members for the opportunity

of raising this issue with my friend and
colleague from New Jersey, Senator
LAUTENBERG, who has been one of the
really important leaders here in the
Senate on the tobacco issues; also, our
friend and colleague, Senator CONRAD,
who has been the chair of a task force
on the tobacco-related issues, and has
been really tireless in terms of develop-
ing a command of this issue, and has
also been tireless in trying to work out
bipartisan support, not just on this
issue but on other issues as well; our
friend, Senator DURBIN, who has been
so involved in this issue, in particular
on the price, as well as a number of my
other colleagues; my colleague from
Massachusetts; Senator REED; and so
many others. I am grateful to all of
them.

We look forward over the period of
these next several hours and hopefully
at a time during tomorrow morning to
be able to present this issue to the U.S.
Senate.

We are very mindful that only a few
hours ago, just a few yards from where
we gathered this evening, we had the
good opportunity to be with Dr. Koop,
who is really the foremost public
health official in this country and who
has been such a leader in protecting
the children in this Nation on this
issue, as well as many others. I think
that all of us who were gathered there
were impressed that Dr. Koop was
speaking on behalf of all of the public
health community. It was really a sin-
gular voice in which he spoke for all of
the public health communities. We can
spell out the reasons why as we get
into the debate and discussion on this
issue. He was speaking not as a par-
tisan, not as a Republican, not as a
Democrat, but for all Americans, be-
cause that is what his service has been
to this country as our Surgeon Gen-
eral. He has been the defender of the
public health, and also as one who is a
keen analyst as to what has been the
real strategy of the tobacco industry
over the period of these past years, who
recognized what their strategy was in
order to meet their financial require-
ments, that it was going to have to
make a particular appeal to the chil-
dren in this country.

He spelled that strategy out long be-
fore it became evident as a result of
the various publications of various doc-
uments that have been made available
to the American people during the
process of the various State suits. He is
really one of the great giants.

I took the opportunity at that time
to thank him for his strong support of
an amendment that was going to raise
the price of a package of cigarettes to
$1.50, because this would mean any-
where from 750,000 to 900,000 young peo-
ple who would not be engaged in smok-
ing and anywhere from 250,000 to about
300,000 young people children who
would not die a premature death.

I thanked Dr. Koop on that occasion
for the families. I thanked him for the
children who would not have the addic-
tion. I thanked him for their parents

because their children would not be ad-
dicted. I thanked him, for all Ameri-
cans, for his willingness to take a
stand on this issue.

Mr. President, the amendment we are
bringing here this evening is not an
issue which is strange to the Members
of this body over the period of these
past weeks and months. I think all
Americans have probably had the op-
portunity to listen to the public health
community, represented, as I said, by
Dr. Koop, and Dr. Kessler, and the rep-
resentatives of many of those that
have been afflicted with the kinds of
illnesses and diseases that have been
caused by addiction.

We have heard the uniform appeal—
the uniform appeal of all of those who
have really studied this issue in any
detail—that if we are going to have a
significant impact on reducing the ad-
diction of children in our country, the
best way to do this is by having an in-
crease in the cost per pack of ciga-
rettes, and to do it in a timely way.

By ‘‘in a timely way,’’ we mean doing
it rapidly. We have devised this amend-
ment to be a stepped-up process over a
period of 3 years. There are others who
have favored a $1.50 increase a pack in
a 2-year period. We have accepted that
particular challenge and followed their
guidance. This amendment, more than
any other proposal or amendment that
is going to come in this Chamber, is
motivated by protecting the children of
this country. That is the reason behind
this amendment, clear and simple. If
you are interested in public health, you
support this amendment. If you are in-
terested in protecting children, you
support this amendment. If you are in-
terested in doing something about the
problems of addiction and children, you
support this amendment. If you are in-
terested in trying to provide some lim-
itation on children being involved in
gateway drugs, you support this
amendment.

For all of these reasons and many
more, this is a compelling amendment,
and it is supported overwhelmingly by
the American people, by families all
over this Nation, Republican and Dem-
ocrat, North and South alike. We will
have the charts available that will in-
dicate what the various data reflect.
That is important and useful perhaps
for some.

But what we are motivated by and
why we are offering this amendment is
because of public health. Those who
have studied this issue in terms of chil-
dren believe that this is the first and
most important step we can take to re-
duce the smoking addiction of chil-
dren.

This chart, Mr. President, points out
very quickly and easily for the benefit
of the Members the number of children
who will be deterred from smoking by
an increase of $1.10, 3 million; $1.50,
3,750,000. The difference of the proposal
that is in this Chamber will be 750,000.
That is what we are talking about by
accepting this particular amendment.
We will come back to elaborate on that
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in a while. We are talking about the
number of children whose lives will be
saved by the cigarette price increase.
We are talking about 125,000 who will
have an early death.

I think one of the questions we are
going to be asked sometime during this
debate is, well, this is fine and well
that you talk about increasing the cost
per pack to $1.50, but how do we know
this is really going to have the impact
that you are stating here this evening?

We will have a chance again either
later tonight or tomorrow to go
through a number of the public health
reviews and the studies and the testi-
mony that has been taken by a number
of the committees over the period of
these past weeks. We have had a num-
ber of committee hearings on this very
issue. But perhaps one of the most im-
pressive factors has been what hap-
pened with the significant price in-
crease in our neighboring country of
Canada that moved up to a $5 per pack
price increase in 1991 and what hap-
pened to youth smoking over that pe-
riod of time. You see the dramatic re-
duction of youth smoking as a result of
the significant increase in the price of
cigarettes.

I hope we will not have to take a
great deal of time to review that par-
ticular phenomenon. It is irrefutable.
It is absolutely irrefutable. The public
health information is irrefutable; that
with a dramatic and significant in-
crease in the price we see a significant
reduction in youth smoking. This is
one of the clearest examples to dem-
onstrate what we hope will be
achieved.

We have set a goal of a 60-percent re-
duction in youth smoking over 5 years
by increasing the price per pack of
cigarettes. That is a national goal, and
that has been one that has been stated
and reaffirmed by many, even those
who do not support this particular pro-
posal. The only way we will get the 60-
percent reduction over the 5-year pe-
riod is by going to $1.50 per pack. That
is basic and that is fundamental. But I
just mention here that after a period of
time we saw there was a growth in
terms of the black market in Canada.

Mr. President, 85 percent of the Cana-
dian people live proximate to the
United States. There was an increase
in smuggling, and there was a decision
that was made by the Government of
Canada to basically leave it up to the
Provinces as to whether they were
going to maintain their increase in the
higher cost per pack. So they left it up
to the particular Provinces, and the re-
sult from leaving it up to the Provinces
is in the Provinces that maintained the
higher cost, we saw the continuation of
a significant reduction in youth smok-
ing—a significant reduction.

We will have a chance perhaps, if nec-
essary, to go Province by Province,
but, nonetheless, that was the result.
We cannot make the case any clearer
than has been made, that this particu-
lar amendment is the amendment that
deals with children; this particular

amendment is the amendment that
deals with addiction. If you are inter-
ested in trying to do something in the
interest of public health, this is the
amendment, with all due respect to the
other amendments. We understand the
relationship that they have to each
other, and I am a strong supporter of
the other provisions of the legislation.
With the dramatic proposals that we
are making here on the increase in the
cost, when you have the other pro-
grams that are built in to deter indi-
viduals from beginning smoking and
the other reductions in advertising, all
of it has a symbiotic effect that will
have an important impact on children.
We are doing everything we can.

The basic support for the proposal we
are advocating today is a culmination
of everything that has been rec-
ommended to us by the public health
community. We have taken their rec-
ommendations and now are bringing
them to the Senate. We know the
American people are for it. The ques-
tion is going to be, are we going to
have the support of the Members or is
the power of the cigarette and tobacco
industry, which has been reflected in so
many ways over the period of recent
months and in recent years, going to be
again demonstrated in this Chamber in
terms of resisting these issues.

Senator CONRAD, who has held hear-
ings with regard to the issues of smug-
gling and what will the impact of this
be on the tobacco industry. All of these
issues are important, but make no mis-
take about it, Mr. President, those of
us who are advocating this amendment
are advocating it for a very fundamen-
tal reason, and that is to protect chil-
dren in our country and in our society,
and we believe that the kinds of protec-
tions we are offering here are the kinds
of protections that are going to have
the most important impact for our
country.

We offer this amendment which is
really one we believe the Senate should
move towards and be willing to accept.
We can go back in terms of the time
and understand what is really happen-
ing out there in America, the impact
that tobacco has on the young people
of this country.

I see my colleagues from New Jersey
and North Dakota are here and ready
to address this issue, but let me just
take a few moments to go through the
way children become involved in the
addiction of tobacco.

Smoking begins early, Mr. President.
16 percent of adults who are daily
smokers began smoking—and these are
the cumulative figures—by age 12. Just
think about it. By the age of 12, 16 per-
cent; by the age of 14, 37 percent. By 16
or under, we are talking about 62 per-
cent. These are the children who be-
come addicted. These are the children
who do not have the benefit of being
able to make a balanced and informed
judgment about going ahead and in-
volving themselves in the use of to-
bacco.

We are talking about very young
children who begin the utilization of

tobacco and move on through. By the
age of 16, 62 percent of those who even-
tually are going to become addicted
have already started down that path,
and they are the ones who have been
targeted by the tobacco industry for
marketing—for addiction. It is for
these children that the studies dem-
onstrate that the increase in the costs
of tobacco, because of the limitations
in their purchasing power, will be a
very, very powerful and important dis-
incentive to these young people. Added
to the other features of the program, it
will be a serious disincentive for them
to get started smoking.

Mr. President, I will wind up now to
let my colleagues speak. I hear often:
Isn’t this really a disservice to those
families who may be involved in smok-
ing, that they will have to pay, really,
a disproportionate share because we
will have an increase in the costs of
these cigarettes? I must say, that is an
argument that you hear out here occa-
sionally on the floor of the U.S. Sen-
ate, but the fact is I don’t hear that
back home in my State of Massachu-
setts. People, even in blue-collar areas,
who perhaps smoke more than others
in a community, are saying we are not
less concerned about our children than
those who may come from a different
socioeconomic background. Those
working families are concerned about
their children. Time in and time out,
when you ask working families, ‘‘Do
you want to do something about reduc-
ing the opportunity for your children
to start smoking,’’ their answer is yes,
and overwhelmingly yes. Because they
understand, as all of us understand,
that these children, once they get
started down the path towards addic-
tion, find it extremely difficult if not
impossible, to begin to get control.

Mr. President, I will yield the floor
now. I look forward to our continued
discussion of this.

I ask unanimous consent to add the
names of Senators HARKIN and
WELLSTONE as cosponsors of the
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Arizona.
Mr. McCAIN. Mr. President, I do not

support this amendment. I don’t doubt
that the goals of the Senator from
Massachusetts and those who support
this amendment are the same as those
who support the underlying bill, which
is $1.10. I reject the notion that more is
automatically better. There is a point
at which we have gone too far. Some
believe strongly we have already
passed that threshold. We just had a
little discussion while we were waiting,
while the Senator from Massachusetts
was waiting to propose his amendment,
that amplified the concerns of many
who believe this legislation has gone
too far. On the other side, there are
some, including the sponsor of this
amendment, who believe we have not
gone far enough. I don’t want us to en-
gage in a bidding war. If $1.50 is accept-
able, then why not $2 or $3 or $5, et
cetera?
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I point out to my colleagues a very

important point here. The bill already
has a mechanism for increasing the
price of tobacco if other methods fail.
That is what we call the look-back pro-
visions. The look-back provisions are
penalties that are both company spe-
cific and industry wide, if there is not
a decrease in teenage smoking.

If our goal is to reduce teenage smok-
ing, which it is, then these look-back
provisions achieve what the amend-
ment of the Senator from Massachu-
setts seeks. I have not been around as
long as some, but too often our fidelity
to a cause is measured only by how
high a price we can extract and how
much we are willing to bid up.

It was back in March when the Com-
merce Committee began work on this
issue. We worked for a long time and
we came out with a package by a 19 to
1 vote. As part of that package, it was
determined that $1.10 was the appro-
priate cost—the price of a pack of ciga-
rettes. I might add that was also the
position of the White House, the ad-
ministration, that $1.10 was the appro-
priate number.

Since then, we have toughened the
look-back provisions. We have raised
the cap on how much liability the to-
bacco companies would have on an an-
nual basis. We have toughened up this
bill to the point where it has been of
great concern on the other side of the
aisle. The $1.10 was part of a carefully
negotiated package. In and of itself it
was not a magic number. The $1.10 was
a tradeoff in return for a cap on liabil-
ity, in return for the look-back provi-
sions, in return for a number of other
things—the language concerning the
authority of the FDA. So, this was all
put together in a package.

I say to the Senator from Massachu-
setts that he was not part of those ne-
gotiations because he is not part of the
committee. That is very understand-
able, although I noted during the time
we were doing those negotiations the
Senator from Massachusetts was very
vociferous in his opposition to almost
anything that we did. In fact, he was
quoted in the newspaper, much to my
surprise, as criticizing the committee,
which I chair. I was somewhat in-
trigued by that, but that certainly is
the right of the Senator from Massa-
chusetts to question the credibility of
the Commerce, Science, and Transpor-
tation Committee.

I respect the commitment of the Sen-
ator from Massachusetts to the chil-
dren of America. I respect his belief
that $1.50 will do more than will $1.10.
But I urge my colleagues to understand
that the $1.10 was not plucked out of
the air. The $1.10 was the best expert
advice we could get and with the con-
currence of the administration. There
are those in the public health commu-
nity who agree with the Senator from
Massachusetts that it is not high
enough. There are others in the public
health community who say that $1.50 is
not enough. There are those on both
sides of the aisle who think we should

have no protections of any kind nor
anything for the tobacco industry.
Frankly, I believe that would just kill
the tobacco industry.

We are not in the business of trying
to kill the tobacco industry. Let’s keep
that in mind. Because, if 40 million
Americans are going to smoke, they
are going to continue to smoke, and we
are not going to be able to prohibit
that. We tried that with alcohol many
years ago. But if we are trying to at-
tack the issue of kids smoking, we do
have a problem with too high a cost for
a pack of cigarettes. That has been
highlighted by the Senator from Utah
concerning the possibility of contra-
band. There is a problem, obviously,
with too high a cost for a pack of ciga-
rettes, that there would be a black
market that would spring up in Amer-
ica. We used the best advice that we
could get from throughout the admin-
istration, from the public health com-
munity, and from many others, which
allowed us to come up with $1.10 as the
cost of a pack of cigarettes to achieve
the goal of reducing teenage smoking,
along with the other aspects of this
comprehensive settlement.

I point out again to my colleague
from Massachusetts, we have a look-
back provision in the bill. For every
child over the quota in the percentage
that is not reduced by the tobacco
companies, there is a $1,000-per-child
penalty provision in this bill. That ef-
fectively achieves the goal which I be-
lieve this amendment seeks.

Mr. President, I know there are many
other speakers. We will probably dis-
cuss this some more between now and
final passage.

Several Senators addressed the
Chair.

The PRESIDING OFFICER (Mr.
BROWNBACK). The Senator from Mis-
souri.

AMENDMENT NO. 2427 TO AMENDMENT NO. 2422

(Purpose: To strike provisions relating to
consumer taxes)

Mr. ASHCROFT. Mr. President, I rise
today to offer an amendment. My
amendment addresses this massive tax
that is to be imposed on the people of
this country, particularly on hard-
working, poor people in America. My
amendment strips this legislation of
the provisions which will impose $755
billion in new taxes on the American
people.

More precisely, my amendment
strikes the upfront payment of $10 bil-
lion. Tobacco companies won’t bear the
cost of this payment; consumers will.

This bill, which purports to vilify the
tobacco companies—and I am certainly
not here to defend them. As a non-
smoker, and having watched a number
of my friends die as a result of smok-
ing, I am not here to defend the to-
bacco companies. But the bill specifi-
cally provides that tobacco companies
will not bear the cost of these pay-
ments, consumers will. This bill re-
quires and would make law the fact
that tobacco companies can’t bear this
cost of $755 billion. This bill requires

that consumers bear this cost. They
will bear the cost in the form of higher
prices, and there are actually penalties
in this proposed law for the companies
if they do not transfer to the consum-
ers any of these costs.

‘‘Section 405. Payments to be passed
through to consumers.’’ Here is the
text of the law itself:

Target price. Each participating tobacco
product manufacturer shall use its best ef-
forts to adjust the price at which it sells
each unit of tobacco products in the domes-
tic market or to an importer for resale in the
domestic market by an amount sufficient to
pass through to each purchaser on a per-unit
basis an equal share of the annual payments
to be made by such participating tobacco
product manufacturer under this Act and the
Master Settlement agreement for the year in
which the sale occurs.

The specific law of the statute re-
quires that these so-called penalties
are really not penalties on the tobacco
companies at all—that these so-called
penalties penalize the consumers. It is
strange, indeed, to say to individuals,
‘‘The tobacco companies have been
misbehaving. For years, they have been
targeting you unduly, they have been
providing you with a product which is
deleterious to your health, and what
we are going to do to them is nothing,
basically, except to protect their mar-
kets, make sure their market shares
are locked in, and give them protection
from civil prosecution. But because
you have been the recipient of the dis-
ease and the difficulty you have from
smoking, we are going to pass through
the payments to you.’’

This is adding insult to injury in the
most classic of all ways. Remember,
these are not penalties on tobacco com-
panies, they are taxes levied on the
users of tobacco products.

Tobacco companies will still pay
hefty penalties if teenage smoking tar-
gets are not met, but consumers will be
safe from hundreds of billions of dollars
in new taxes if my amendment is
adopted.

The so-called look-back provisions of
this proposed law say that tobacco
companies are going to have stiff pen-
alties to pay if teenage smoking
doesn’t decline, and those stiff pen-
alties are left in place by the amend-
ment which I am offering.

It is only the consumer, who is being
asked to pay substantially higher
prices by way of what really amounts
to a tax, who will be saved the $755 bil-
lion which will otherwise be occasioned
on those consumers in the event my
amendment is not adopted.

Americans today are working longer
and harder than ever to pay their
taxes. The Federal budget is in surplus.
Congress should be debating how to re-
turn money to the taxpayer, not how
to siphon more out of the pockets of
working Americans.

This is nothing more, nor less, than a
massive tax increase on the American
people—$755 billion, which the law re-
quires to be passed through to consum-
ers. Not that they receive $755 billion;
the law requires that consumers end up
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paying $755 billion more as a means of
punishing the tobacco companies—
three-quarters of a trillion dollars in
penalties to consumers whom we are
trying to protect.

As currently drafted, the proposed
tobacco bill is nothing more than an
excuse for Washington to raise taxes
and spend money. It seems strange
that, in this town, virtually anything
will be an adequate excuse for raising
taxes. Bad decisions by free people be-
come excuses for massive tax increases
in this country.

This is the largest proposed increase
in Government since President Clinton
proposed his health care scheme. Oddly
enough, his health care scheme was
greeted initially with a relatively high
level of support. But as the public
learned more about the health care
scheme, they understood that it was
more scheme than health care, and,
frankly, as the public learns more
about this so-called tobacco settle-
ment, they will realize that it is far
more tax and Government than it is
anything else—17 boards, commissions,
and agencies.

This huge tax increase will be levied
against those who will be least capable
of paying. According to the Congres-
sional Research Service, right now we
know that tobacco taxes are perhaps
the most regressive tax levied in Amer-
ica. Tobacco taxes are perhaps the
most regressive taxes levied in Amer-
ica. About 60 percent—60 percent, 59.4
percent I think is the number; yes—59.4
percent of the new $755 billion tax will
land on people who make less than
$30,000 a year.

These are young families. They are
working families. To take a three-
pack-a-day figure from those families,
some $1,600 a year, is to take their ca-
pacity to provide for their families and
require it to be spent in Government
on something else, something that the
bureaucrats in Washington will con-
sume, something that will not go to
benefit their families.

Sixty percent of the tax will fall on
families earning $30,000 a year or less.
Households earning $10,000 will feel the
bite of this tax increase most of all.

Listen to this: The Joint Committee
on Taxation estimates that these
households will see their Federal taxes
rise by 44.6 percent. As currently draft-
ed, this legislation will cause someone
who smokes two packs daily to pay the
Government an annual additional fee
of $803—an additional $803. Smoking is
already an expensive habit, and the
collection of this money is predicated
upon the fact that people will not quit,
not that people will quit. You can’t get
these kinds of numbers, $755 billion,
from people who quit. You are going to
get this amount of money because you
know people won’t quit and can’t quit,
and the reason by those who come for-
ward with this tax is, it is necessary,
they say, because this is addictive.

They say people can’t quit. That is
what is wrong with tobacco. And yet
they say that people will choose to pay

this because they choose to continue to
smoke. Whether they choose to or not,
someone who earns $10,000 a year, al-
ready spending a couple hundred,
maybe $1,000 of that $10,000 on ciga-
rettes, now has to pay the Government
of the United States an additional $803
annually. Frankly, my amendment
would prevent that from happening.

As currently drafted, this legislation
allows tobacco companies to deduct the
mandatory payments ultimately paid
by consumers as a regular business ex-
pense. So what we have here is really
an implied subsidy of the tobacco in-
dustry, tobacco companies being able
to pass through costs to the consumer
which the tobacco company then gets
to deduct.

Again, we find ourselves, here in this
setting, subsidizing tobacco companies,
megatobacco companies, the cash cows
of American industry, we are subsidiz-
ing these companies by placing on ordi-
nary human beings, working families—
we are subsidizing them by placing this
$755 billion tax on working families.
Over 5 years, that write-off would be
worth about $36 billion to the tobacco
industry. I cannot imagine anything
more inappropriate than to take
money from the hard-working families
of America and then to use that money
which we have taken from the hard-
working families of America to provide
a $36 billion subsidy through special
write-off provisions for the tobacco in-
dustry.

By eliminating the annual payments,
my amendment would prevent the to-
bacco companies from claiming the de-
duction. I think we should stop the
subsidy for tobacco, in particular for
tobacco companies, especially provid-
ing a subsidy for them by allowing
them to deduct payments that are not
really going to be made by them—pay-
ments that are going to be passed
through to consumers, hard-working
families with children to feed and
clothe, families with payments to
make, families of individuals who
might want to quit smoking but can-
not. This bill is predicated upon the
fact that these families will continue.

This massive Government bureauc-
racy that is planned and the massive
amounts of spending that are projected
are all based on this willingness ex-
pressed in this bill to tax ordinary
working families—ordinary working
families—massive amounts. And 59.4
percent of the money will be paid by
families under $30,000; 3.7 percent by
families making $115,000 or more. This
is the most regressive graph of tax-
ation that I have seen since I have had
the opportunity to serve in the U.S.
Senate.

Before we consider passing a massive
tax increase like this, it would behoove
us to review the Government’s record
thus far with respect to taxes, spend-
ing, and Government employment. In
Washington, DC, taxes and spending
are more addictive than nicotine.

In the 15 years prior to 1995, Congress
passed 13 major tax increases. Let me

refer to the chart which has just been
set up here. The Crude Oil Windfall
Profit Act of 1980; the Omnibus Rec-
onciliation Act of 1980; the Tax Equity
and Fiscal Responsibility Act of 1982;
the Social Security Amendments of
1983; the Deficit Reduction Act of 1984;
the Consolidated Omnibus Budget Rec-
onciliation Act of 1985; the Omnibus
Reconciliation Act of 1986; the Omni-
bus Budget Reconciliation Act of 1987;
the Technical and Miscellaneous Reve-
nue Act of 1988; the Omnibus Budget
Reconciliation Act of 1989; the Omni-
bus Reconciliation Act of 1990; the En-
ergy Policy Act of 1992; the Omnibus
Budget Reconciliation Act of 1993—15
years, 13 major tax increases.

Mr. KERRY. Mr. President, will the
Senator yield for a question?

Mr. ASHCROFT. I will yield for a
question.

Mr. KERRY. Didn’t most of those
also have tax cuts in them?

Mr. ASHCROFT. I think it is pretty
clear that the amount of money being
taken from the American family is
going up and up. This year, for exam-
ple, the average American family had
to work until the 10th day of May—we
just passed it—for Government. That
was the time it took for people to sat-
isfy the obligation to Government.
That time has been extending into the
year very rapidly through this entire
time period.

It is true that very frequently the
Congress gives a little bit here and
takes a lot here, so that there are in
this time setting different changes in
the taxes. But if you want to look over
the period of time—and I think it
would be a fair thing to do; and I will
be happy to do that; and I will bring in-
formation about that to the floor—that
over time—over time—the Congress of
the United States has taken a bigger
and bigger and bigger bite of the in-
come of workers in the United States.
And, as a matter of fact, this would be
another huge bite it would take out of
the workers, especially of low-income
families.

Mr. KERRY. Mr. President, I appre-
ciate the Senator being willing to
yield. And I just wanted to make it
clear that the record was clear in his
answer that there were tax cuts of sig-
nificance. You can make adjustments
as to who might have benefited and
who did not, but those were not just
tax increases. I think that is an impor-
tant point.

I thank the Senator.
Mr. ASHCROFT. I thank the Senator

from Massachusetts.
These items, which I have listed here,

are times when the taxes were raised
on American families and American in-
dustry. I think over time most of us
understand that we are paying more in
taxes now than ever before. As a mat-
ter of fact, right now Americans work
harder and longer in peace and prosper-
ity than we have worked at any time in
history to pay our taxes.

So whether or not there were a few
things in this list where someone was
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given a tax break while someone else
had a tax increase, that may have been
the case, but the truth of the matter is,
we have been taking two steps back-
wards at least for every step forward.
Government has been taking a bigger
and bigger and bigger share. And now
Americans work further and further
into the year every year in order just
to satisfy the appetite of Government
rather than to provide for themselves.

Last year’s Taxpayer Relief Act was
the first meaningful tax cut since—
well, since about 1981. And the tobacco
tax increase would more than erase
every bit of what we did last year in
terms of taking more from the Amer-
ican people. It seems to me that what
we need to do is not go back on what
we did last year; we need to extend
what we did last year. We do not need
to increase taxes. Taxes are at an all-
time high.

Tax freedom day, as I mentioned, was
May 10 this year. Federal, State, and
local taxes claimed 37.6 percent of the
income of a median two-income family
in 1997. Now, these taxes were more
than the couple spent on food, shelter,
clothing, and transportation—more
than they spent on their cars, their
houses, their food, and their clothing.

It seems to me that we ought to be
wondering about how we could reduce
taxes. During Bill Clinton’s first 5
years in office, the Federal Govern-
ment collected 29 cents in taxes for
every dollar increase in the gross do-
mestic product. According to the Joint
Economic Committee, ‘‘The federal
government is now taking a higher
share of economic growth than under
any president in recent history.’’

The Joint Economic Committee con-
tinues: ‘‘The average rate during the
entire era before President Clinton—
from Presidents Eisenhower to Bush—
was 19%.’’ We are now taking 29 cents
of each dollar increase in domestic
product.

Obviously, the Federal Government
has yet to reject the sentiment ex-
pressed by King Henry IV nearly 600
years ago. He put it this way: ‘‘You
have gold. I want gold. Where is it?’’

Well, I think we have a bill here that
says, ‘‘You have gold. We want gold.
And we don’t care how poor you are.
We don’t care how you’re struggling to
make ends meet.’’ As a matter of fact,
we will make a very repressive tax, but
we want to spend. Tax-and-spend as
tax-and-spend—it does not matter
which party sponsors it, who does it.
Tax-and-spend is the invasion of Gov-
ernment in the province of the lives of
individuals, and we have every reason
to want to reject it.

To collect this bounty, the Federal
Government has developed a complex
system. A recent report by the Herit-
age Foundation reveals just how com-
plex.

Mr. President, 136,000 employees at
IRS and elsewhere in the Government
who are responsible for the tax laws;
$13.7 billion is the amount of tax
money spent by the IRS and other

agencies to enforce and oversee the
code; 17,000 is the number of pages of
IRS laws and regulations, 12,000 not in-
cluding Tax Court decisions and IRS
letter rulings—12,000.

And 5.5 million is the number of
words in the income tax laws and regu-
lations; 820, the number of pages added
to the Tax Code by the 1997 Budget Act;
250 is the number of pages needed to ex-
plain just one paragraph in the Inter-
nal Revenue Code; 271 is the number of
new regulations issued by the IRS in
1997; 261 is the number of pages of regu-
lations needed to clarify the Tax Code’s
‘‘arms-length standard’’ for inter-
national intercompany transactions,
and on and on and on.

Incidentally, 293,760 is the number of
trees it takes each year to supply the 8
billion pages of paper used to file in-
come taxes in the United States.

Many years ago, Senator Everett
Dirksen quipped, ‘‘a billion dollars
here, a billion dollars there, and pretty
soon you’re talking about real money.’’

Unfortunately, because of Washing-
ton’s profligate ways, what was once
real money has become little more
than a rounding error. The budget reso-
lution passed by the Senate last month
recommended the Federal Government
spend $9.15 trillion over the next 5
years. That is a 17.3-percent increase
from the previous 5 years.

According to a recent Cato report,
the Government’s fiscal record is noth-
ing to brag about. Over the past 10
years, the Federal domestic expendi-
tures have soared by 79 percent. After
adjusting for inflation, this is an enor-
mous 34-percent increase. Over that
same period, family income adjusted
for inflation has grown by 9 percent.
There is the contrast. There is the
problem: a 34-percent increase in Gov-
ernment, Federal domestic expendi-
tures; a 9-percent increase in the in-
come of the average family.

So today I provide an opportunity for
this body, the Senate of the United
States, I provide an opportunity for the
Senate to say to the American people,
‘‘Enough is enough.’’ Even if you make
a bad decision as a free person to
smoke, we are not going to decide that
we are going to take from you the ca-
pacity to spend money and resources
on your own family. We are not going
to say that the tobacco companies are
bad operators and bad companies, and
as a result of their problems and their
poor conduct, we are going to punish
you, the individuals who smoke.

We are not going to provide that 59.4
percent of all the $755 billion to be col-
lected by individuals trapped in the
habit of smoking is to be provided by
individuals who make less than $30,000.
We are not going to continue to inflict
that kind of harm on individuals who
are low income and compound the
problem. Now Government will come in
and sweep from them their capacity to
provide for their own families.

That is not something that we are in-
terested in doing. We are interested in-
stead of saying we don’t really agree

with this bill, in saying that every-
thing has to be passed on to the con-
sumer, that as a way of punishing to-
bacco companies we will take money
from consumers. We are going to try to
make it very difficult. If a guy smokes
a couple of packs a day, we are going to
make sure that he spends 800 bucks
more a year just for the Government,
not to be able to address the needs of
his family, not to provide for his fam-
ily, not to provide for himself. But we
are going to just say because tobacco
companies have done things that are
improper, we are going to punish hard-
working American citizens.

My own view is that is a misplaced
effort. If we really want to try to make
sure that we curtail teen smoking,
there are a lot of things we could do. I
don’t even think this bill makes it ille-
gal for teens to possess tobacco. I don’t
think it even makes it illegal to pos-
sess tobacco in the District of Colum-
bia. This bill doesn’t even curtail, in
my understanding, doesn’t curtail
smoking in the Capitol. We criticize
Joe Camel, a cartoon character. We
criticize a cartoon character for being
a role model for young people who
want to emulate and smoke. But we
don’t curtail, I don’t believe—and I
would be glad to be corrected—I don’t
think we stop smoking in the U.S. Cap-
itol. In the District of Columbia, we
don’t make it illegal for teens to pos-
sess tobacco. Now, it is virtually uni-
form around the country that it is ille-
gal to sell tobacco to teens, but there
are things we can and ought to do to
curtail tobacco use among teens.

And I leave with this amendment, I
leave in the bill the penalties on to-
bacco companies for failure to meet
the targets. I simply, with this amend-
ment, take the penalties against con-
sumers out of the bill. I simply do not
provide for the punishment of poor
American families, working families. I
do not provide for their punishment for
what the tobacco companies have done.
I think it is inappropriate.

So I send an amendment to the desk
and ask for its immediate consider-
ation.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from Missouri [Mr. ASHCROFT]

proposes an amendment numbered 2427 to
amendment numbered 2422.

Mr. ASHCROFT. I ask unanimous
consent reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
In lieu of the language proposed to be in-

serted, insert the following:
(1) Amounts equivalent to penalties paid

under section 202, including interest thereon.
(c) REPAYABLE ADVANCES.—
(1) AUTHORIZATION.—There are authorized

to be appropriated to the trust fund, as re-
payable advances, such sums as may from
time to time be necessary to make the ex-
penditures authorized by this Act.

(2) REPAYMENT WITH INTEREST.—Repayable
advances made to the trust fund shall be re-
paid, and interest on such advances shall be
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paid, to the general fund of the Treasury
when the Secretary of the Treasury deter-
mines that moneys are available in the trust
fund for such purposes.

(3) RATE OF INTEREST.—Interest on ad-
vances made under this subsection shall be
at a rate determined by the Secretary of the
Treasury (as of the close of the calendar
month preceding the month in which the ad-
vance is made) to be equal to the current av-
erage market yield on outstanding market-
able obligations of the United States with re-
maining period to maturity comparable to
the anticipated period during which the ad-
vance will be outstanding.

(d) EXPENDITURES FROM TRUST FUND.—
Amounts in the trust fund shall be available
in each calendar year, as provided by appro-
priations Acts, except that distributions to
the States from amounts credited to the
State Litigation Settlement Account shall
not require further authorization or appro-
priation and shall be as provided in the Mas-
ter Settlement Agreement and this Act, and
not less than 15 percent of the amounts shall
be expended, without further appropriation,
notwithstanding any other provision of this
Act, from the trust fund for each fiscal year,
in the aggregate, for activities under this
Act related to—

(1) the prevention of smoking;
(2) education;
(3) State, local, and private control of to-

bacco product use; and
(4) smoking cessation.
(e) BUDGETARY TREATMENT OF TRUST FUND

OPERATIONS.—The receipts and disburse-
ments of the National Tobacco Settlement
Trust Fund shall not be included in the to-
tals of the budget of the United States Gov-
ernment as submitted by the President or of
the congressional budget and shall be exempt
from any general budget limitation imposed
by statute on expenditures and net lending
(budget outlays) of the United States Gov-
ernment.

(f) ADMINISTRATIVE PROVISIONS.—Section
9602 of the Internal Revenue Code of 1986
shall apply to the trust fund to the same ex-
tent as if it were established by subchapter A
of chapter 95 of such Code.
SEC. 402. STATE LITIGATION SETTLEMENT AC-

COUNT.
(a) IN GENERAL.—There is established with-

in the trust fund a separate account, to be
known as the State Litigation Settlement
Account.

(b) TRANSFERS TO ACCOUNT.—From
amounts received by the trust fund under
section 403, the State Litigation Settlement
Account shall be credited with all settlement
payments designated for allocation, without
further appropriation, among the several
States.

(c) REIMBURSEMENT FOR STATE EXPENDI-
TURES.—

(1) PAYMENT.—Amounts credited to the ac-
count are available, without further appro-
priation, in each fiscal year to provide funds
to each State to reimburse such State for
amounts expended by the State for the treat-
ment of individuals with tobacco-related ill-
nesses or conditions.

(2) AMOUNT.—The amount for which a
State is eligible for under subparagraph (A)
for a fiscal year shall be based on the Master
Settlement Agreement and its ancillary doc-
uments in accordance with such agreements
thereunder as may be entered into after the
date of enactment of this Act by the gov-
ernors of the several States.

(3) USE OF FUNDS.—A State may use
amounts received under this subsection as
the State determines appropriate.

(4) FUNDS NOT AVAILABLE AS MEDICAID REIM-
BURSEMENT.—Funds in the account shall not
be available to the Secretary as reimburse-
ment of Medicaid expenditures or considered

as Medicaid overpayments for purposes of
recoupment.

(d) PAYMENTS TO BE TRANSFERRED
PROMPTLY TO STATES.—The Secretary of the
Treasury shall transfer amounts available
under subsection (c) to each State as
amounts are credited to the State Litigation
Settlement Account without undue delay.

( ) PROVISIONS RELATING TO AMOUNTS IN
TRUST FUND.—

(1) CERTAIN PROVISIONS NULL AND VOID.—
Notwithstanding any other provision of law,
the following provisions of this Act shall be
null and void and not given effect:

(B) Sections 402 through 406.

Mr. MCCAIN. Mr. President, for the
information of all Senators, I have
been authorized by the majority leader
to announce there will be no further
votes this evening. The Senate will re-
main in session for those Members in-
terested in debating this important
issue.

By mid to late morning tomorrow, I
intend to move to table the pending
Ashcroft amendment and the Kennedy
amendment, all in an effort to move
this bill along. Again, the next vote
should occur around 11 a.m. on Wednes-
day.

While I have the floor, Mr. President,
I make one comment. I am the father
of four children. I come from a high-in-
come bracket. I love my children. I be-
lieve that low-income Americans love
their children, as well. And I have
talked to many low-income Americans,
both in person and by mail and on talk
shows, who have said, ‘‘Senator
MCCAIN, I smoke. I wish I didn’t
smoke. My children are beginning to
smoke. Please do everything you can
to stop it.’’

Mr. President, to believe somehow
that low-income families aren’t as con-
cerned about their children and wheth-
er they are going to smoke or not,
frankly, is not something that I agree
with, nor I believe is it fair to low-in-
come families all over America. Low-
income families in America love their
children as I love my children.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from New Jersey.
AMENDMENT NO. 2421

Mr. LAUTENBERG. Mr. President,
this obviously is going to be a fairly
long debate. We are going to hear
about everything from tax policy to
love of country to how we deal with
our budgets. We are going to hear all
kinds of things.

Mr. President, I join with my distin-
guished friend and colleague from Mas-
sachusetts in proposing the $1.50
amendment, if I can call it that, that
both he and I have had a longtime in-
terest in. I want to make some com-
ments on the entire bill before I go into
the specifics of the $1.50.

Senator KENNEDY has been the leader
in all matters of health and concern for
young people, always out in the front,
helping to defend what is right in our
country. I have great respect for him
and I am pleased to share this particu-
lar interest in reducing teen smoking.

Today we begin consideration of leg-
islation that is long overdue. It tackles

one of the most important health
issues of our time, because today we
begin the questions to finally reform
the way tobacco products are sold in
this country and the way the tobacco
industry operates.

Getting to this point has not been an
easy journey. Despite the fact that the
tobacco industry has for decades en-
gaged in shameless corporate conduct,
the Congress has never acted in a com-
prehensive way to get this industry
under control. However, we have now
reached a point where the American
people no longer tolerate inaction on
this issue.

I have been fighting to protect Amer-
icans from the dangers of smoking for
over a decade in the U.S. Senate, along
with the distinguished Senator from Il-
linois, Senator DURBIN. We authored
the first ban on smoking in airplanes
in 1987. Just a few weeks ago, we cele-
brated the tenth anniversary of the im-
plementation of that legislation.

Frankly, I believe that ban, that op-
portunity for people to fly and to trav-
el in that close space free of tobacco
smoke, was a catalyst for further
antitobacco activity. They saw how
pleasant it was. When people rode on
airplanes, they saw how nice it was to
have smoke-free travel, freedom from
other people’s tobacco smoke. Many
who suffered from allergies, or had res-
piratory problems, or just couldn’t en-
dure being trapped in a smoking air-
plane cabin finally felt free to travel
by airplane in what they considered a
personally safer environment.

But, despite the wishes of the Amer-
ican people, we had a tough time get-
ting that legislation in place. It was a
long, tough battle. We argued. We ne-
gotiated. We finally settled for a 2-hour
ban, with the promise that we would
wait 18 months for studies to come in.
But the interest of the public was so
overwhelming that we didn’t have to
wait 18 months. It began to become a
cry across the country: Please, if you
are going to ban smoking in airplane
flights for 2 hours, for goodness sake, if
it is a 6-hour flight, give us a break.
And we immediately changed what had
been a 2-hour ban to a 6-hour ban and
now all flights across this country and
many across the ocean.

But despite the wishes of the Amer-
ican people, the tobacco industry has
been able to use its power and its influ-
ence to stop real reform of tobacco in-
dustry behavior until this week.

Now, we are poised to finally act in a
comprehensive way to tackle the major
problems this industry has caused our
Nation. First and foremost is the issue
of teen tobacco use.

Mr. President, newly released indus-
try documents show how the tobacco
industry specifically and deliberately
targeted our kids for addiction. They
knew what they were doing. They put
up fancy drawings and beautiful pic-
tures of healthy people riding horse-
back and playing sports. They knew
what was happening. They knew very
well they were creating addiction for
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the children. They were seducing them
into picking up the smoking habit.

In addition, the industry’s very own
documents talk about ways to further
entrap young smokers into a lifetime
of addiction by manipulating the qual-
ity of nicotine in these cigarettes. The
documents recently revealed also con-
tain strategies on how to spread fake
science to confuse their customers
about the health effects of tobacco
products.

Mr. President, not only did the indus-
try commit these acts but it came be-
fore the Congress and lied about it.
Now these very same companies have
decided that they are going to fight
back against the popular will. They are
going to fight back against the Con-
gress’ final awakening to the evils of
smoking and to do something about it.
They have decided that they are going
to take a chance and spend $50 million
or more for deceit with a misleading
advertising campaign to stop the Sen-
ate action this week. You have seen it
on TV. You hear it on the radio. You
see it in print: After all, we were will-
ing to pay $500 million. After all, we
want to be proper citizens. But the
Senate and the House want to take
away our right. They want to invade
people’s lives.

It is for that very reason that we
have to act now and pass strong com-
prehensive tobacco legislation. The
Senate must prove to the American
people this week that we have broken
from the past; we will no longer trade
the future of our children for cold, hard
tobacco industry campaign cash. This
is effectively our Bastille Day. The
reign of the tobacco industry on Cap-
itol Hill must end today, now. We have
an opportunity to prove to the Amer-
ican people that big tobacco’s free ride
is over.

Mr. President, there are going to be
lots of votes for us this week to prove
our good faith.

The chairman of the Commerce Com-
mittee, Senator MCCAIN, and the com-
mittee itself have given us a founda-
tion to build on. I congratulate them
and thank them for this and commend
them for all of their hard work.

But we have more heavy lifting to do,
because what we see in front of us has
to be amended and has to be expanded
in order to do the job that we want to
see done. Our Nation’s leading health
experts tell us that we have a way to
go this week before this bill should be
approved by the U.S. Senate. Names
that Americans trust, like Dr. C. Ever-
ett Koop, Dr. David Kessler, tell us
that this bill needs improvement.

That is why it is imperative that the
Senate adopt amendments that will be
offered to put some more teeth into
this bill. We will have votes this week
on the Kennedy-Lautenberg amend-
ment that would call for a $1.50 price
increase on a pack of cigarettes to real-
ly discourage youth smoking.

We will also vote on whether Con-
gress should provide this industry with
special protections on legal liability.

Additionally, we will likely vote on
look-back surcharges to see whether or
not the companies will use all of their
skills and knowledge to reduce teen
smoking. And we will likely vote on
preemption of local laws and on adver-
tising restrictions. These will all be
key votes, and the American people
will be watching.

I will not make my final decision on
this legislation until I see the outcome
of these votes and see what difference
the amendments make in the quality
and the extent of this bill. I hope, Mr.
President, we can head into the Memo-
rial Day weekend proud of what we did
this week.

As we remember our brave men and
women who sacrificed their lives fight-
ing for our country, I ask my col-
leagues to join the fight to protect our
people from premature death and sick-
ness as we would have if a foreign in-
vader was to declare war on us and in
1 year killed more than 400,000 Ameri-
cans—400,000 Americans. It is more
deaths in 1 year than all of the combat
deaths in all of the wars fought by
Americans in the 20th century. We are
looking at World War I, World War II,
Korea, Vietnam, and other wars fought
in this century. Once again, more
Americans die each and every year
from tobacco-caused disease than died
in combat in all of the wars that I have
just mentioned.

So we want to fight back against the
attackers, as we should. What if we
were invaded by a foreign enemy? Now
is the time to respond to a call to
arms.

Mr. President, this $1.50 amendment
will test whether or not we are serious
about cutting teen smoking or whether
we are going to once again appease the
industry. If we are serious about cut-
ting teen smoking, then we must raise
the price of cigarettes by at least $1.50
a pack. We have to get to that level
quickly, within 3 years.

I want to point out on this chart
what we understand. The source of this
is the Department of the Treasury. It
says the number of children who will
be deterred from smoking based on
these prices: A $1.10 increase will stop
3 million kids from picking up the
smoking habit; a $1.50 increase will
stop 3.75 million children from picking
up the smoking habit. We know that
once they start—we have seen it on the
chart displayed by the Senator from
Massachusetts about when people start
smoking at a very young age. I know I
did. It took me some 25 years to recog-
nize what a foolish thing I was doing. I
didn’t recognize it until my youngest
daughter said one day, ‘‘Daddy, we
learned in school today that if you
smoke, you will get a black box in your
throat, and I love you, and I do not
want you to have a black box in your
throat. Daddy, please stop smoking.’’
Within 3 days I stopped smoking, after
numerous attempts.

The number of children whose lives
will be saved by the cigarette price in-
creases is 1 million at $1.10; $1.50, 1.25

million people—1.25 million children
whose lives will be saved by responding
to that pressure from the price in-
crease.

We have heard everything here today
about tax increases and how we are
taxing those unfortunate people of
modest income.

The Senator from Arizona said every-
body loves their children just as much
regardless of their income class. The
fact is we would like, all of us, to see
the cessation of smoking or the reduc-
tion of smoking among children.

One of the things that happens as we
discuss this $1.50-a-pack possibility is
that we would then be extracting from
those whose use costs us more because
of their habit to pay for some of the
costs that they incur. If someone wants
to use their car more often, they buy
more gasoline. They pay a higher price.
If they want a bigger house, they pay a
higher price. If they want to use more
fuel to warm or cool their house, they
pay a bigger price. If they use more of
the health care system, they should
pay a bigger price. It is an unfortunate
reality, but smoking costs this country
$50 billion a year in increased health
costs—$50 billion a year. And we are
talking about something that is con-
siderably less of a tax, less of a cost on
those companies and the individuals
who pick up the smoking habit.

We want to stop people from smok-
ing. Just think about it. We heard talk
about the fact that this is a tax in-
crease on hard-working families. Well,
hard-working families ought to be in-
terested in the money that they save.
Imagine if we stopped people from
smoking. Here we say a million and a
quarter people. It will cost them over
$2,000 a year, or they will save $2,000 a
year as a result of dropping the smok-
ing habit. Two packs of cigarettes a
day, estimated at the lowest, perhaps
$4 a pack, if the $1.50 increase goes into
effect. But let’s say it is $3 a pack.
Three dollars a pack, twice a day; $6
times 7, $42 a week, times 52 weeks a
year; over $2,000 a year that poor, hard-
working families could very well use to
buy other things they need far more
than cigarettes.

Smoking among children and teens
has reached epidemic proportions.
Three thousand children begin smoking
each and every day, and a third of
them, 1,000, will die prematurely as a
result of the smoking habit. Every year
we lose over 400,000 Americans to to-
bacco-related illness and over 90 per-
cent of them started as kids.

The managers’ amendment claims to
raise the price of a pack of cigarettes
$1.10 in 5 years, but the public health
community tells us that $1.10 just
won’t do the job. The goal we have set
in Congress is to cut teen smoking in
half, and if you examine the $1.10 pro-
posal, it is clear that it doesn’t cut it.
Independent economists tell us that a
$1.10 increase will only result in a 33-
percent reduction in teen smoking over
5 years.

Hallelujah, I would love to see that
happen—even that. But on the other
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hand, these same economists say a
$1.50 price increase will result in the 50-
percent reduction target in 5 years.
What an accomplishment that would
be. Imagine that in a few years when
those kids who would have started
smoking are not smoking. More than
200,000 Americans who would have oth-
erwise died would be alive. Families
would not be grief stricken at the loss
of someone they care about because of
the smoking habit, or watch someone
who was a good athlete unable to func-
tion, unable to run, unable to breathe
without lots of labor because we were
in this early stage able to stop teen
smoking.

The reason we are not focused on
adults so much in this as teen smoking
is because it doesn’t have the same im-
pact on adult smokers. We have over 40
million people who are addicted to to-
bacco. I never met anybody who is a
smoker who will not tell me about the
number of times they stopped and how
long. They remember those as key mo-
ments in their life: I once stopped for 2
weeks, for 2 solid weeks I didn’t have a
cigarette. What do you think? And
then I was watching the ball game or
my friend Charlie at the office had a
problem and got sick and I started
smoking again. And I will be darned; I
just haven’t been able to stop. But one
of these days I am going to do it, I
promise you that. I wish I could.

Talk to people who stand outside
buildings all over America who are pro-
hibited by the rules from smoking in
the building and you see them puffing
away. I was one. I don’t make fun of
them, I promise you that. See them
standing out there in the cold weather
freezing to finally get that puff on the
cigarette.

The other day I took the train from
Philadelphia to Newark, and I watched
a fellow get off the train, light up
quickly on the platform, take two or
three drags on the cigarette and chuck
it and get back in the train. He is not
happy with his habit. He may have
been happy to have a puff on that ciga-
rette, but I assure you, when that man
thinks about what he is doing, he is not
happy that he is an addict. No addict,
whether illegal drugs or tobacco, is
happy with the condition, but they are
committed to it.

And so our mission is to stop them
before they start, because it is unreal-
istic to say stop after they have been
doing it for a long time. You can never
get to it. So what we will do is make
an investment now that will start to
pay off 5 years from now, 10 years from
now, 20 years from now, when we will
see our costs for health care and our
costs for lost productivity will dimin-
ish considerably, and maybe even end,
and we will be looking at a Nation that
is considerably healthier.

Why should the Senate stand for half
measures? Public health organizations
and Drs. Koop and Kessler agree that
the price of tobacco products must be
increased by at least $1.50 in 3 years,
and be continuously indexed, by the

way, for inflation. Otherwise, we will
fall short of meeting our goals of cut-
ting teen smoking in half.

A variety of factors contribute to a
teenager’s decision to try that first
cigarette or chew that first bit of spit
tobacco, as we call it. But the price of
tobacco is a critical factor. The higher
the price, the less likely the child will
be to continue to use tobacco.

Again, the U.S. Department of the
Treasury says it—the number of chil-
dren who will be deterred from smok-
ing if we adjust the prices, according to
this chart.

I would also like to ask my col-
leagues not to be fooled by the indus-
try’s deceptions that this price in-
crease will bankrupt them. I remind
my colleagues that these are the same
folks who testified before Congress
under oath that nicotine is not addict-
ive. The tobacco industry made $7.2 bil-
lion in profit in 1997. And according to
an MIT analysis, a $1.50 price increase
would not bankrupt the industry by
any stretch of the truth or imagina-
tion. In fact, the MIT analysis shows
an industry profit of $5.2 billion with a
$1.50 price increase.

And further, the industry claims that
this price increase will create a black
market. Well, this black market looks
like a red herring to me, I must tell
you. We can pass tough antismuggling
laws that will prevent a black market.
It doesn’t, unfortunately, hurt the to-
bacco companies if their product is
sold in a black market. I want every-
body to keep that in mind. If company
X sells its products and it gets by with-
out the $1.50 user fee imposed on it,
they still get the same profit back in
Winston Salem, NC, or wherever they
are based. So that black market, so to
speak, is not something that, frankly, I
see making the tobacco companies
very unhappy. In fact, the managers’
amendment includes antismuggling
language that I coauthored. This lan-
guage is tough. It will go a long way
towards cracking down on smuggling—
the same way we have cracked down on
alcohol smuggling in recent years.

This $1.50 proposal has bipartisan
support. I offered it as a sense of the
Senate in the Budget Committee, and
it passed overwhelmingly. It passed in
the Budget Committee. A similar pro-
posal passed with a bipartisan vote last
week in the Finance Committee. There
is a bipartisan Hansen-Meehan bill in
the House that also increased the price
by $1.50 over 3 years.

Mr. President, this amendment has
bipartisan support because the Amer-
ican people strongly support it. A re-
cent poll by the American Cancer Soci-
ety showed that 59 percent of the
American people support a $1.50 price
increase—people who are going to be
affected by it.

I think it is time for the full Senate
to pass a $1.50 price increase and pro-
tect our children once and for all. We
are going to see it in the voting. That
voting is a public document that every-
one can see, a public action that every-
one can see.

I am going to close in just a couple of
minutes here. I listened to the debate.
I listened to the cries that this is just
another scheme, a scheme to tax the
public so those of us who are respon-
sible for legislation and operation of
Government can spend the money.
That is the biggest hoax in the world.

Nobody, this Senator or any other
Senator, on the right, on the left, in
the Republican Party or the Demo-
crats, enjoys spending the public’s
money. That is pure baloney, as we say
in polite circles. We don’t like taxing
anybody. But people who smoke cause
this society to spend $100 billion a year
as a result of their smoking. We have
the unfortunate experience of seeing a
loved one die, or with a tracheotomy,
as we saw last week at a hearing here.
We heard a woman who was induced to
represent a tobacco company as a
model when she was 17 years old, and
she said her employer said unless you
smoke also, actually smoke, you don’t
quite have the real action that shows
the satisfaction a smoker gets. And
now she smokes through a trache-
otomy in her throat. She was barely
able to utter the sounds. It was pa-
thetic, Mr. President, to see that hap-
pen.

I also had the benefit of a hearing
where we had a famous male model for
one of the tobacco companies who said
he is dying. He said he was so ashamed
of himself, when he went into the doc-
tors office, went in for surgery, and the
doctor said to him, ‘‘For goodness
sake, don’t smoke for a couple of weeks
before you get to the hospital, what-
ever you do,’’ and his doctor caught
him smoking in the waiting room,
waiting to be admitted to the hospital
so he could have a lung taken out.
That is how addicting tobacco is.

We ought not feel sorry for the peo-
ple who run the tobacco companies.
They ought to be ashamed. They ought
to pay the price. It is time for them to
come clean with the American public
and say, ‘‘OK, we have done it wrong.
We have made a mistake. We want to
cooperate.’’ Instead, they are mounting
all kinds of spurious campaigns to try
to deceive the public that the Senate,
that the Congress, is trying to hurt
them or hurt their families. It is not
true. We ought not let them get away
with it. So when I hear the stories, oh,
we are going to just tax the American
public, and a recitation of when these
tax increases go through—I would like
to recite just a few numbers in re-
sponse.

There has never been a time in the
history of this country when the econ-
omy is better than it is these very
days, and it is better because we took
some specific actions. It is better be-
cause we had a balanced budget on our
agenda, and we approved one last year.
I am a member of the Budget Commit-
tee and we saw it happen. We decided
we were going to control our expenses.
And the economy is booming. Look at
the stock market. Look at interest
rates—low; stock market, high. Inter-
est rates, low; mortgage rates, low;
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home ownership high—we have not
ever seen that kind of affluence in this
society.

Everybody is not participating. I am
not saying that at all. But to suggest
that we have done things wrong in this
country, in the management of this
economy, and that what we have done
is just picked people’s pockets and
taken the money and thrown it away is
nonsense and the public will see
through it. They are not going to be-
lieve that stuff. They have heard it be-
fore. They have seen it before. They
know their children have a chance at a
good job, they have a chance to get an
education, that health care for their
grandparents is going to be more as-
sured, Social Security has moved up in
its solvency— 2032 is the prospect. It is
incredible. People can feel a lot better
about their lives.

And longevity? Mr. President, I hate
to admit how old I am, but I can tell
you if you want to run or jog or go ski-
ing or do all the other things, I am
there, because there is an opportunity
in this country to have a full life as
one ages. I was a soldier in World War
II. I served 3 years in the Army. I count
my blessings every day for the good
health I have seen and the five—and
sixth grandchild, maybe today or
maybe tomorrow that child will arrive.
I can’t wait for my daughter to say,
‘‘Hey, Dad, we have a new one in the
family.’’ I can assure you that child
will never smoke if the parents or the
grandparents have anything to say
about it.

We want our children to be healthy.
That is the purpose of this. It is to
bring health to the younger part of our
society so that, as they age they, too,
can enjoy their grandchildren, enjoy
their life, be in good health, do what-
ever they want to do—run, dance,
whatever, and feel good about the life
they have led. That is the kind of
America we have today. That is the
kind of America that developed be-
cause it had leadership and a willing-
ness to pay the price with some tough
votes, some which I didn’t make that I
wish I had.

So I want to see us pass this to tell
the American people we are finished
fooling around. We mean it when we
say we want to stop teen smoking. We
mean it when we say we are going to
eliminate this scourge from our soci-
ety. And we mean it when we stand up
here and we vote and we say: OK, let
the public see how we are doing it.

I yield the floor.
The PRESIDING OFFICER (Mr. AL-

LARD). The Senator from North Da-
kota.

Mr. CONRAD. Mr. President, I thank
my colleagues, Senator KENNEDY and
Senator LAUTENBERG, for offering this
important amendment. I would like to
start by answering some of what our
colleague from Missouri, Senator
ASHCROFT, was referring to in terms of
tax increases. The Senator from Mis-
souri, Senator ASHCROFT, was referring
to tax increases that have occurred. He

was discussing what he termed the
very high tax rates we currently face.

I wanted to bring some historical
perspective to that question. This
chart shows the outlays of the Federal
Government in blue, the receipts of the
Federal Government in red, over the
last 20 years. As one can see, the spend-
ing of the Federal Government as a
percentage of our national income has
been coming down since President
Clinton came into office. Spending has
been coming down. Yes, revenue has
been going up. And the result has been
balanced budgets. That is how you bal-
ance a budget. We had $290 billion defi-
cits, and it required cutting spending
and, yes, revenue coming up to balance
the budget.

We heard a lot of talk about bal-
ancing the budget before the 1993 budg-
et deal was passed that, in fact, cut
spending and, yes, raised revenue to
balance the budget. But what hap-
pened? All we got was rhetoric. Let’s
just look at the record here. If we want
to start talking about budgets and defi-
cits, if that is what this debate is going
to be about, let’s have the debate. Here
is what happened under President
Reagan. The deficit skyrocketed. We
had a lot of rhetoric about balancing
the budget, but what we got were a lot
of deficits, a lot of red ink, tripling the
national debt. What we got under
President Bush was even worse. The
deficit nearly doubled from already
high levels.

Now, what happened when President
Clinton and the Democrats passed a
budget plan to reduce the deficit? Yes,
we did cut spending. Yes, we did raise
revenue from the wealthiest 1.5 percent
of the people in this country to balance
the budget. And that is what has trig-
gered this economic resurgence in this
country—that is what I believe. I think
the record is absolutely clear. Here are
the facts. The deficit each and every
year came down after we passed that
1993 budget plan, and now they are ac-
tually talking about budget surpluses
this year.

That is the record. Those are the
facts. But it doesn’t tell the full story.
Because while revenues went up, over-
all revenues went up, what happened to
the individual tax burden—the individ-
ual tax burden? This shows, in 1984, the
tax burden for a family of four with a
median income level of $54,900 in 1999.

This is income plus payroll tax bur-
den. These are the Federal taxes people
are paying. In 1984, that burden on a
family of four was 17 percent of their
income. In 1999, it will be 15.1 percent.
The tax burden on a family of four at
the median income in this country has
gone down. It has gone down, because
while revenues are up, we have changed
the distribution by giving targeted tax
relief to moderate-income people.

That was our plan. That is what
passed. That is what has made that dif-
ference in the lives of American fami-
lies. Their tax burden has gone down,
looking at the income and payroll
taxes that they pay.

By the way, these are not KENT
CONRAD’s figures, these are the figures
of the U.S. Treasury Department. That
is for a family of four earning about
$55,000 next year. That is what their
tax burden is going to be.

For a family of four at half the me-
dian income, at $27,450, their tax bur-
den will have been cut in half. These
are facts. In 1984, a family of four earn-
ing $27,450 paid 13.2 percent. In 1999,
they are going to pay 6.5 percent. Their
tax burden, income and payroll taxes
combined, has been cut in half. Now,
those are facts.

Let’s start talking about the issue
that is in front of us.

The tobacco industry has a history of
making statements that, frankly, are
false. I don’t know how else to say it.
I don’t know how to say it diplomati-
cally when somebody is saying some-
thing that just ‘‘ain’t’’ so. Let’s look at
the record.

I talk about these as the top 10 to-
bacco tall tales and the truths.

Tall tale No. 1: They came before
Congress and they said tobacco has no
ill health effects.

The truth: This is from their own
documents. This is a 1950s Hill and
Knowlton memo quoting an unnamed
tobacco company research director.
And he said:

Boy, wouldn’t it be wonderful if our com-
pany was first to produce a cancer-free ciga-
rette. What we could do to the competition.

This is the industry that says their
products cause no ill health effects.

Tall tale No. 2: Tobacco has no ill
health effects.

Truth: From a 1978 Brown and
Williamson document:

Very few customers are aware of the ef-
fects of nicotine, i.e., its addictive nature
and that nicotine is a poison.

These are the industry’s own words.
This is why this industry has no credi-
bility anymore, when they come up
with all this scare talk about black
markets and bankruptcy and all the
rest. And we will get to those issues
one by one. This is their record for
credibility.

Tall tale No. 3: Nicotine is not ad-
dictive, they told the American people.

The truth: From their own docu-
ment, a 1972 research planning memo
by R.J. Reynolds Tobacco Company re-
searcher Claude Teague:

Happily for the tobacco industry, nicotine
is both habituating—

Addictive—
and unique in its variety of physiological

actions.

That is tall tale No. 3.
Tall tale No. 4: Again, the industry

says nicotine is not addictive.
This is from a 1992 memo from Bar-

bara Reuter, director of portfolio man-
agement for Philip Morris’ domestic
tobacco business:

Different people smoke cigarettes for dif-
ferent reasons. But, the primary reason is to
deliver nicotine into their bodies. Similar or-
ganic chemicals include nicotine, quinine,
cocaine, atropine and morphine.

I don’t know how these guys can run
around the country saying their prod-
ucts aren’t addictive, which their own
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documents—which we only received
through the disclosure of the lawsuit in
Minnesota—reveal that they know per-
fectly well they are addictive. They
have known it a long time, and they
have run around the country saying
things that just aren’t so. That is tall
tale No. 4.

Tall tale No. 5: Tobacco companies
did not manipulate nicotine levels.

The truth, from a 1991 R.J. Reynolds
report:

We are basically in the nicotine busi-
ness. . . . Effective control of nicotine in
our products should equate to a significant
product performance and cost advantage.

They are in the nicotine business,
and nicotine is addictive. Their pre-
vious document, it is like cocaine, it is
like morphine—who are they kidding?
We know better. We have read their
documents. That is the problem with
the credibility of this industry. We
have now actually had a chance to read
their documents that they had hidden
away for so long.

This is tall tale No. 6: Tobacco com-
panies did not manipulate nicotine lev-
els.

The truth can be found in a 1984 Brit-
ish-American Tobacco memo:

Irrespective of the ethics involved—

That is an interesting way to begin a
memo—

Irrespective of the ethics involved, we
should develop alternative designs (that do
not invite obvious criticism)—

You’ve got to love these guys—
which will allow the smoker to obtain sig-

nificant enhanced deliveries of [nicotine]
should he so wish.

‘‘Yeah, let’s go out and give them
double doses of nicotine so we hook
them even further.’’

Tall tale No. 7: Tobacco companies
don’t market to children.

They came up to Congress, and they
said, ‘‘We don’t target children. We
wouldn’t do that.’’

Here is a 1978 memo from a Lorillard
tobacco executive:

The base of our businesses are high school
students.

They don’t target kids? What is that?
That is their own words in their own
documents. Of course, they were hidden
away a long time, but now that we
have them, we know what these folks
have been up to. We know what these
companies have been up to.

Tall tale No. 8: Again, their claim to-
bacco companies don’t market to chil-
dren.

Let’s just look at their own words
again. A 1976 R.J. Reynolds research
department forecast:

Evidence is now available to indicate that
the 14- to 18-year-old age group is an increas-
ing segment of the smoking population. RJR
must soon establish a successful new brand
in this market if our position in the industry
is to be maintained over the long term.

I don’t know what could be more
clear than the industry’s own words.

Tall tale No. 9: Again, their claim
they don’t market to children.

This is from a 1975 report from Philip
Morris researcher Myron Johnston:

Marlboro’s phenomenal growth rate in the
past has been attributable in large part to
our high market penetration among young
smokers, 15- to 19-years-old. My own data
shows even higher Marlboro market penetra-
tion among 15- to 17-year-olds.’’

These are the industry’s words. These
are their words. This is their credibil-
ity that they have shredded. I don’t
know how many more examples we
need to understand that this industry
comes before us and they don’t have
clean hands. They don’t come here
with credibility, because they have un-
dermined their own credibility with
their statements of the past.

Tall tale No. 10: Again, their claim
tobacco companies don’t market to
children.

This is from a Brown and Williamson
document.

The truth:
The studies reported on youngsters’ moti-

vation for starting their brand preferences,
as well as the starting behavior of children
as young as 5 years old—

Five years old—
the studies examined young smokers’ atti-

tudes toward ‘‘addiction’’ and contain mul-
tiple references to how very young smokers
at first believe they cannot become addicted,
only to later discover, to their regret, that
they are.

Well, it seems to me the record on
the credibility of this industry is quite
clear.

So that brings us to the question of
this amendment. And the importance
of this amendment has everything to
do with reducing youth smoking. That
really is the reason for this amend-
ment, because we have held over 24
hearings in our task force and we have
heard repeatedly from the experts. And
we have looked at the evidence.

The evidence shows, first of all, that
the percentage of teens who smoked in
the past month is going up. It has gone
from 28 percent of 12th graders in 1991
to this year, 36 percent. The pattern is
the same for 10th graders and 8th grad-
ers. Smoking among high school sen-
iors is at unprecedented levels. The
percentage of seniors who smoked in
the last month: in 1991, it was 28.3 per-
cent; 1997, 36.5 percent. Teenage smok-
ing is going up. Eighth graders, 10th
graders, 12th graders, the pattern is the
same.

The question before the body is, well,
is there any indication that a price in-
crease will change that? And the evi-
dence is overwhelming. Our own Con-
gressional Research Service tells us for
every 10-percent increase in price, you
will get about a 7-percent reduction in
teen smoking; a 10-percent increase in
price, a 7-percent reduction in youth
smoking.

It is not just the Congressional Re-
search Service. The studies that have
been done on the econometrics of de-
mand versus price show the same
thing. Dr. Chaloupka did the break-
through study. He concluded much the
same thing as the Congressional Re-
search Service: for every 10-percent in-
crease in price, about a 7-percent re-
duction in youth usage.

But we do not have to rely on stud-
ies. We do not have to look at econo-
metrics analysis and we do not have to
listen to the Congressional Research
Service. We do not have to listen to
Drs. Koop and Kessler. All we have to
do is look to our neighbors to the
north. Here is what happened there.
Youth smoking declined sharply when
they saw a significant price increase.
This isn’t some academic study. This is
what happened in the real world.

Well, the experts, as I have said, have
all testified to precisely that fact. And
here is what two of the noted experts
tell us about different levels of pricing
and what it will mean to reductions in
youth smoking.

The Treasury Department tells us
over 5 years that under the proposed
settlement we would get an 18-percent
reduction in youth smoking. Under the
legislation before us, by Senator
MCCAIN, we get a 32-percent reduction.
Under the amendment before us, we
would get a 40-percent reduction. Now
that is the Treasury Department.

Dr. Chaloupka, who is perhaps the
most widely recognized expert because
he has studied all the studies, has con-
cluded that the proposed settlement
would reduce teen smoking 20 percent,
the work by Senator MCCAIN and the
bill before us would reduce youth
smoking over 5 years by 33 percent, but
the amendment before us would reduce
youth smoking by 51 percent. These are
what the experts are telling us.

I ask unanimous consent to have
printed in the RECORD a letter I have
just received from Dr. Koop and Dr.
Kessler. It is addressed to me.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

THE ADVISORY COMMITTEE ON
TOBACCO POLICY AND PUBLIC HEALTH,

May 19, 1998.
Hon. KENT CONRAD,
U.S. Senate, Washington, DC.

DEAR SENATOR CONRAD: I am writing to
urge that you and your colleagues support an
amendment to the Commerce Committee bill
to raise and accelerate the price increase on
tobacco products. I do so because I believe
that such an increase will be one of the most
effective means available to the Senate to
reduce the number of children who start
smoking or using spit tobacco.

The Advisory Committee on Tobacco and
Public Health Policy that we chaired last
summer recommended that the price per
pack increase by at least $1.50. This in itself
was moderate and realistic: Other studies
have recommended that the price increase
by $2.00 or more. But the message is clear:
Raising prices reduces youth smoking.

It is as simple as this: Price affects de-
mand, and price affects demand steeply
among children. Study after study has dem-
onstrated that when prices go up, fewer chil-
dren start to smoke. This is important be-
cause children are not yet addicted and they
can refrain from tobacco use. Moreover,
there is good evidence that if people do not
start smoking by the age of 18, they do not
start at all.

And the size of the price hike matters. The
most prominent experts on tobacco sales, es-
timate that a price increase of $1.10 will re-
sult in a 34% decline in children smoking,
while an increase of $1.50 will result in a 56%
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decline. The amendment would result in a
22% further decline in children smoking.

So we urge you to move decisively and to
act on the behalf of the Nation’s children. In-
crease the price. Lower the demand. Save
children from this addictive and deadly prod-
uct.

Sincerely,
C. EVERETT KOOP, M.D.
DAVID A. KESSLER, M.D.

Mr. CONRAD. The letter says:
[We are] writing to urge that you and your

colleagues support an amendment . . . to
raise and accelerate the price increase on to-
bacco products. [We] do so because [we] be-
lieve such an increase will be one of the most
effective means available to the Senate to
reduce the number of children who start
smoking or use spit tobacco.

They go on to point out:
It is as simple as this: Price affects de-

mand, and price affects demand steeply
among children. Study after study has dem-
onstrated that when prices go up, fewer chil-
dren start to smoke. This is important be-
cause children are not yet addicted and they
can refrain from tobacco use. Moreover,
there is good evidence that if people do not
start smoking by the age of 18, they do not
start at all.

This is Dr. Koop, the former Surgeon
General of the United States, and Dr.
Kessler, the former head of the Food
and Drug Administration. They go on
to say:

And the size of the price hike matters. The
most prominent experts on tobacco sales, es-
timate that a price increase of $1.10 will re-
sult in a 34% decline in children smoking,
while an increase of $1.50 will result in a 56%
decline. The amendment would result in a
22% further decline in children smoking.

That is from Dr. Koop and Dr.
Kessler, men who have served both Re-
publican administrations and Demo-
cratic administrations, telling us to
support this amendment.

Now, what does it mean when we talk
about more teenagers not smoking?
What does it mean in terms of lives?
Well, here is what it means: A $1.50
price means 2.7 million additional teen-
agers not smoking, that is over the bill
before us. And it means 800,000 children
over time not dying because of the use
of tobacco products.

What we are talking about in this
amendment is not just dollars and
cents. It is much more important than
that. It is children’s lives. We are talk-
ing about a vote that means 800,000
more people will live if we pass it. So
the choice before this body is really
very simple: Do you want 800,000 more
people to live or do you want them to
die?

This is going to be an important vote
and an important question before every
Member of this Senate. I hope it is on
everybody’s conscience tonight: What
are we going to do? How are we going
to vote? What difference are we going
to make? What are we going to say?
Are we going to save 800,000 people—
800,000 children—or are we going to
condemn them to death by using the
only legal product in America, when
used as intended by the manufacturer,
that addicts and kills its customers?

Mr. President, 400,000 people are
going to die this year because of to-

bacco-related illnesses. It is by far and
away the biggest health threat that is
controllable. So this vote tomorrow is
going to be a vote on 800,000 American
lives. Are we going to save them? Or
are we going to condemn them to
death? And it is an awful death.

At hearing after hearing we have
heard the stories of those who have
been through the agonizing experience
of being told they are dying of cancer.
The last hearing we had we had a man
who had been a Winston model. Now he
has lung cancer. We had a woman who
had been a Lucky Strike spokesperson,
and by the terms of her contract was
required to start smoking. Now she
speaks through a voice box.

Over and over, we had the testimony
of people, the devastation of using to-
bacco products, what it has meant to
their families and to themselves.

I can remember very well being in
New Jersey at a hearing Senator LAU-
TENBERG organized. We had a young
woman there named Gina Seagraves.
And she testified telling of the effect
on her family of the loss of her mother
at an early age, how it devastated their
family. She broke down and cried. And
she said, ‘‘Please have the courage to
stand up to the tobacco companies and
do what you can to keep kids from get-
ting hooked.’’

Well, that is what this debate is
about. That is what this vote is about.

And when the industry says, ‘‘Well,
you’re going to bankrupt us,’’ here is
what the experts at the Treasury—the
secretary for Financial Markets testi-
fied before our task force. And I quote,
‘‘We do not believe that the proposed
legislation will materially affect the
industry’s risk of insolvency.’’

He went on and said in the very next
sentence, ‘‘Even under conservative as-
sumptions with respect to price, do-
mestic sales volume, and operating
margins, the tobacco industry will re-
main very profitable.’’ They are not
going bankrupt. They are going to have
their profits nicked a little bit. They
are not going bankrupt.

In fact, here is what is going to hap-
pen to them. When you do a financial
analysis of these companies—this was
done by the U.S. Treasury Depart-
ment—under a $1.10 increase, their
profits in the year 2003 will be $5 bil-
lion. If, instead, we raise the price to
$1.50, their profits will be $4.3 billion in
the year 2003. They are not going bank-
rupt.

That is flawed. They run around the
country saying they will be bank-
rupted. Every objective analyst has
said they are not going bankrupt.
Their profits will be somewhat reduced,
but they will still enjoy massive prof-
its. If fact, this industry is three times
as profitable as the average consumer
goods industry in America today. Their
profit margins are 30 percent. The aver-
age consumer goods company has a 10
percent margin.

Let’s not cry any crocodile tears for
this industry. When they come before
us and say they will be bankrupted by

$1.10 under the McCain bill or $1.50
under the Kennedy-Lautenberg amend-
ment, they are not telling the truth,
just like they didn’t tell the truth
when they said their products didn’t
cause health problems, just like they
didn’t tell the truth when they said
their products weren’t addictive, just
like they didn’t tell the truth when
they said they didn’t market to kids,
just like they didn’t tell the truth
when they said these products were not
manipulated to further addict young
people.

Look, the record is clear on every
issue: They are not telling the Amer-
ican people the full truth.

When we investigate this question
further, they say it will bankrupt
them. They say it will create this mas-
sive black market. Let’s look. Let’s
look at where we fit in terms of tax
and prices and where the rest of the in-
dustrialized world fits in.

This chart came out of the Washing-
ton Post last Saturday. These are not
my numbers; these are from the Wash-
ington Post last Saturday. Prices in
Norway on a pack are well over $6,
about $7 a pack in Norway. In Britain,
prices are about $5 a pack; in Denmark,
just under $5 a pack; in Finland, just
under $5 a pack; in New Zealand, about
$4.20 a pack; in France, about $3.75 a
pack; in Canada, about $3.50 a pack; in
the Netherlands, about $3.30 a pack; in
Singapore, nearly $4 a pack; in Brazil,
Thailand, and the United States, under
$2. Our average price, about $1.94.

So they talk about this massive
black market. How is it that these
countries that have much higher prices
don’t have much of a black market
problem? And even if we added $1.10 to
$1.94—which is in the McCain bill, tak-
ing it to $3.04—we would be well below
most of the rest of the industrialized
world in terms of a price. Even if we
had $1.50, we would be well below the
average price in the rest of the indus-
trialized world.

Again on this question of black mar-
ket activity, we had an international
expert before our task force. He pro-
vided us with this chart. It showed the
price of cigarettes and the level of
smuggling in the countries of the Euro-
pean Union. It was a very, very inter-
esting report. This man is an inter-
national consultant to countries on
how to combat smoking. Here is what
his report shows. Countries with high
smuggling levels are in red; medium
are in yellow; low smuggling rates are
in green. On this axis, we have the
price per pack.

What you find is very interesting.
The countries with the highest prices
have the least smuggling. The coun-
tries with lower prices have the smug-
gling problem. Spain has the lowest
price, yet it has the highest smuggling
problem of any country in Europe. Por-
tugal has a medium level of smuggling
and has among the lowest prices. You
can see right up the line. But the coun-
tries with the highest prices have the
lowest rates of smuggling—France, Ire-
land, U.K., Finland, Denmark.
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Now, these guys come around and say

there will be this massive black mar-
ket—massive black market. It hasn’t
developed in these other countries in
the European Union that have much
higher prices than we do. Why not? Be-
cause they have control mechanisms.
They have labeling. They have licens-
ing of those who sell.

Here is what the Treasury Depart-
ment, Larry Summers, Deputy Sec-
retary, said just at the end of last
month: ‘‘The black market can and
should be minimized through careful
legislation.’’ He said, ‘‘By closing the
distribution chain for tobacco prod-
ucts, we will be able to ensure that
these products flow through legitimate
channels and effectively police any
leakages that do take place.’’

I close as I began. This is a question
of saving children’s lives. This vote to-
morrow is a question of, do we save
800,000 lives or don’t we? A very simple
choice—a profound choice, but it is
very simple. That is what this vote will
be tomorrow. Are we going to keep an
additional 2.7 million kids from taking
up the habit of smoking? That trans-
lates into 800,000 lives saved. Or do we
miss the opportunity to throw those
kids a lifeline and prevent them from
taking up a habit that will addict
them, that will create disease in them,
and that will ultimately kill a third of
them? That is the record.

The factual base could not be more
clear. Every health expert that came
before our task force said that is the
issue. That is why Dr. Koop and Dr.
Kessler have written us this day and
urged us to have the courage to act. I
hope our colleagues will have the cour-
age to act.

I want to commend Senator MCCAIN.
I want to commend Senator KERRY and
the other Members of the Commerce
Committee who have done a Herculean
job to get us an excellent package to
begin deliberations on. They have done
a superb job and have shown remark-
able public courage. I think every
American should stand up and com-
mend them for what they have done.
They have brought to this floor the
most sweeping, the most comprehen-
sive, the most profound bill in terms of
tobacco policy we have ever had before
us. They have done it against long
odds. We are in their debt. But it is
also true we have an opportunity to
make this bill somewhat better. I hope
we take that chance.

I yield the floor.
Mr. MCCAIN. I want to thank the

Senator from North Dakota for not
only his kind remarks but for the enor-
mous contributions he has made to this
effort. He has worked tirelessly. He has
appeared with our committee—not be-
fore our committee, but with our com-
mittee, where we had one of the most
stimulating, I think, dialog and ex-
change of views since I have been a
member of that committee.

I want to thank him. I know there
will continue to be areas where we are
not in agreement. The fact is, we dis-
agree very agreeably.

I also want to mention again our
friends, the attorneys general who
began this process. Forty of them set-
tled a suit with the industry back on
June 20. This legislation that we are
considering now is a direct result of
that initial effort on their part. They
have been extremely helpful as we
moved this process along.

It is my understanding that the Sen-
ator from Massachusetts has agreed to
conclude his remarks after the wrap-
up. Is that correct?

Mr. KENNEDY. That is correct.
Mr. MCCAIN. I yield the floor.
Mr. KERRY. I thank the Chair. I will

be very brief. I join in thanking Sen-
ator CONRAD for his very generous com-
ments about the Commerce Committee
and about Senator MCCAIN’s and my ef-
forts in it.

The truth is that so much of the en-
ergy of the Senate has been focused as
a result of Senator CONRAD’s leader-
ship. The task force effort that he put
together was really exemplary. It
reached every corner of every commu-
nity that has anything to do with this
issue. It is one of the most thorough
and exacting pieces of work that I have
seen in the Senate. I think Senator
MCCAIN would agree with me that
there are significant components of the
product that has been brought to the
floor as a result of his efforts and lead-
ership and his vision about this issue.
So I think the quality of the presen-
tation he just made to the Senate and
to the country is a tribute to the
groundwork he has done in order to get
us here.

Likewise, for years, my colleague
from Massachusetts, the senior Sen-
ator from Massachusetts, has been at
the forefront of all of the health issues
with respect to children and, particu-
larly, leading the effort with respect to
the awareness of tobacco, and his lead-
ership on this has been essential to our
ability to have this product. So I thank
them for that. I will say more about
this particular issue tomorrow.

Very quickly, I might say to the Sen-
ator from North Dakota that a few
weeks ago there was an article in the
New York Times that showed that the
smuggling, to the degree there was a
problem, has fundamentally been be-
tween countries, our cigarettes going
out from the United States to Europe
as a consequence of the price differen-
tial. If anything, as a result of the in-
crease in price, there is a potential of
closing that gap, No. 1.

No. 2, with respect to those who
worry about Mexico or an infusion into
this country, we have an increase in
the law enforcement and inspection ca-
pacity. Most people in the law enforce-
ment community accept that the re-
turns on heroin and cocaine are so
much more significant than the bulk
difficulties of transferring cigarettes,
and that is a deterrent to those becom-
ing a problem.

Most people want the quality of the
American cigarette. They are not par-
ticularly prepared to smoke Chinese or

other kinds of cigarettes. There are a
whole lot of ingredients that work
against the smuggling argument, and
we will get to that.

I thank the Senator for his efforts.
f

REGARDING PLACEMENT OF THE
REQUIRED INSCRIPTIONS ON
QUARTER DOLLARS ISSUED
UNDER THE 50 STATES COM-
MEMORATIVE COIN PROGRAM

Mr. McCAIN. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of H.R. 3301, which was received
from the House.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.
The assistant legislative clerk read

as follows:
A bill (H.R. 3301) to amend chapter 51 of

title 31, U.S. Code to allow the Secretary of
the Treasury greater discretion with regard
to the placement of the required inscriptions
on quarter dollars issued under the 50 States
commemorative coin program.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the bill?

There being no objection, the Senate
proceeded to consider the bill.

Mr. McCAIN. Mr. President, I ask
unanimous consent that the bill be
considered read the third time, and
passed, the motion to reconsider be
laid upon the table, and that any state-
ments relating to the bill be placed at
the appropriate place in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 3301), was considered
read the third time, and passed.

f

THE VERY BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business yesterday, Monday,
May 18, 1998, the federal debt stood at
$5,497,225,027,113.83 (Five trillion, four
hundred ninety-seven billion, two hun-
dred twenty-five million, twenty-seven
thousand, one hundred thirteen dollars
and eighty-three cents).

Five years ago, May 18, 1993, the fed-
eral debt stood at $4,284,320,000,000
(Four trillion, two hundred eighty-four
billion, three hundred twenty million).

Ten years ago, May 18, 1988, the fed-
eral debt stood at $2,523,270,000,000 (Two
trillion, five hundred twenty-three bil-
lion, two hundred seventy million).

Fifteen years ago, May 18, 1983, the
federal debt stood at $1,268,788,000,000
(One trillion, two hundred sixty-eight
billion, seven hundred eighty-eight
million).

Twenty-five years ago, May 18, 1973,
the federal debt stood at $453,126,000,000
(Four hundred fifty-three billion, one
hundred twenty-six million) which re-
flects a debt increase of more than $5
trillion—$5,044,099,027,113.83 (Five tril-
lion, forty-four billion, ninety-nine
million, twenty-seven thousand, one
hundred thirteen dollars and eighty-
three cents) during the past 25 years.
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