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(Mr. INHOFE) was added as a cosponsor
of S. 2001, a bill to amend the Indian
Health Care Improvement Act to make
permanent the demonstration program
that allows for direct billing of medi-
care, medicaid, and other third party
payors, and to expand the eligibility
under such program to other tribes and
tribal organizations.
S. 2007

At the request of Mr. COCHRAN, the
name of the Senator from Wyoming
(Mr. ENzI) was added as a cosponsor of
S. 2007, a bill to amend the false claims
provisions of chapter 37 of title 31,
United States Code.

S. 2022

At the request of Mr. DEWINE, the
names of the Senator from Ohio (Mr.
GLENN), and the Senator from South
Dakota (Mr. JOHNSON) were added as
cosponsors of S. 2022, a bill to provide
for the improvement of interstate

criminal justice identification, infor-
mation, communications, and
forensics.

S. 2044
At the request of Mr. KENNEDY, the
name of the Senator from Minnesota
(Mr. WELLSTONE) was added as a co-
sponsor of S. 2044, a bill to assist urban
and rural local education agencies in
raising the academic achievement of
all of their students.
S. 2070
At the request of Mr. DEWINE, the
name of the Senator from Maine (Ms.
CoLLINS) was added as a cosponsor of S.
2070, a bill to provide for an Under-
ground Railroad Educational and Cul-
tural Program.
S. 2077
At the request of Mr. FORD, the name
of the Senator from Nevada (Mr. REID)
was added as a cosponsor of S. 2077, a
bill to maximize the national security
of the United States and minimize the
cost by providing for increased use of
the capabilities of the National Guard
and other reserve components of the
United States; to improve the readi-
ness of the reserve components; to en-
sure that adequate resources are pro-
vided for the reserve components; and
for other purposes.
SENATE CONCURRENT RESOLUTION 80
At the request of Ms. MOSELEY-
BRAUN, the name of the Senator from
North Dakota (Mr. CONRAD) was added
as a cosponsor of Senate Concurrent
Resolution 80, a concurrent resolution
urging that the railroad industry, in-
cluding rail labor, management and re-
tiree organization, open discussions for
adequately funding an amendment to
the Railroad Retirement Act of 1974 to
modify the guaranteed minimum bene-
fit for widows and widowers whose an-
nuities are converted from a spouse to
a widow or widower annuity.
SENATE CONCURRENT RESOLUTION 82
At the request of Mrs. MURRAY, her
name was added as a cosponsor of Sen-
ate Concurrent Resolution 82, a concur-
rent resolution expressing the sense of
Congress concerning the worldwide
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trafficking of persons, that has a dis-
proportionate impact on women and
girls, and is condemned by the inter-
national community as a violation of
fundamental human rights.

SENATE CONCURRENT RESOLUTION 97

At the request of Mrs. MURRAY, her
name was added as a cosponsor of Sen-
ate Concurrent Resolution 97, a concur-
rent resolution expressing the sense of
Congress concerning the human rights
and humanitarian situation facing the
women and girls of Afghanistan.

SENATE RESOLUTION 188

At the request of Mr. MOYNIHAN, the
name of the Senator from Wisconsin
(Mr. FEINGOLD) was added as a cospon-
sor of Senate Resolution 188, a resolu-
tion expressing the sense of the Senate

regarding Israeli membership in a
United Nations regional group.
SENATE RESOLUTION 192

At the request of Mr. BIDEN, the

name of the Senator from Montana
(Mr. BAucus) was added as a cosponsor
of Senate Resolution 192, a resolution
expressing the sense of the Senate that
institutions of higher education should
carry out activities to change the cul-
ture of alcohol consumption on college
campuses.

SENATE CONCURRENT RESOLU-
TION 98—PROVIDING FOR A CON-
DITIONAL ADJOURNMENT OR RE-
CESS OF THE SENATE AND
HOUSE OF REPRESENTATIVES

Mr. GREGG (for Mr. LOTT) submitted
the following concurrent resolution;
which was considered and agreed to:

S. CoN REs. 98

Resolved by the Senate (the House of Rep-
resentatives concurring), That when the Sen-
ate recesses or adjourns at the close of busi-
ness on Thursday, May 21, 1998, Friday, May
22, 1998, Saturday, May 23, 1998, or Sunday,
May 24, 1998, pursuant to a motion made by
the Majority Leader or his designee in ac-
cordance with this concurrent resolution, it
stand recessed or adjourned until noon on
Monday, June 1, 1998, or until such time on
that day as may be specified by the Majority
Leader or his designee in the motion to re-
cess or adjourn, or until noon on the second
day after Members are notified to reassemble
pursuant to section 2 of this concurrent reso-
lution, whichever occurs first; and that when
the House adjourns on the legislative day of
Friday, May 22, 1998, or Saturday, May 23,
1998, pursuant to a motion made by the Ma-
jority Leader or his designee in accordance
with this concurrent resolution, it stand ad-
journed until 2:00 p.m. on Wednesday, June 3,
1998, or until noon on the second day after
Members are notified to reassemble pursuant
to section 2 of this concurrent resolution,
whichever occurs first.

SEC. 2. The Majority Leader of the Senate
and the Speaker of the House, acting jointly
after consultation with the Minority Leader
of the Senate and the Minority Leader of the
House, shall notify the Members of the Sen-
ate and House, respectively, to reassemble
whenever, in their opinion, the public inter-
est shall warrant it.
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SENATE RESOLUTION 233—TO AU-
THORIZE TESTIMONY AND DOCU-
MENT PRODUCTION AND REP-
RESENTATION OF SENATE EM-
PLOYEES

Mr. LOTT (for himself and Mr.
DASCHLE) submitted the following reso-
lution; which was considered and
agreed to:

S. Res. 233

Whereas, in the case of People v. James Eu-
gene Arenas, Case No. 98F2403, pending in the
Municipal Court for Fresno, California, testi-
mony and document production have been
requested from Kelly Gill, an employee on
the staff of Senator Barbara Boxer;

Whereas, pursuant to sections 703(a) and
704(a)(2) of the Ethics in Government Act of
1978, 2 U.S.C. 88288b(a) and 288c(a)(2), the
Senate may direct its counsel to represent
employees of the Senate with respect to any
subpoena, order, or request for testimony or
the production of documents relating to
their official responsibilities;

Whereas, by the privileges of the Senate of
the United Stats and Rule XI of the Standing
Rules of the Senate, no evidence under the
control or in the possession of the Senate
may, by the judicial process, be taken from
such control or possession but by permission
of the Senate;

Whereas, when it appears that evidence
under the control or in the possession of the
Senate may promote the administration of
justice, the Senate will take such action as
will promote the ends of justice consistently
with the privileges of the Senate: Now,
therefore, be it

Revolved, That Kelly Gill, and any other
employee from whom testimony or docu-
ment production may be required, are au-
thorized to testify and produce documents in
the case of People v. James Eugene Arenas, ex-
cept concerning matters for which a privi-
lege should be asserted.

SEC. 2. That the Senate Legal Counsel is
authorized to represent Kelly Gill, and any
other employee from whom testimony or
document production may be required, in
connection with People v. James Eugene Are-
nas

SENATE RESOLUTION 234—TO
HONOR STUART BALDERSON

Mr. STEVENS (for himself, Mr. LOTT,
Mr. DASCHLE, Mr. BYRD, and Mr. WAR-
NER): submitted the following resolu-
tion; which was considered and agreed
to:

S. RES. 234

Resolved, That Stuart Balderson is named
Financial Clerk Emeritus of the United
States Senate.

SEC. 2. That Rule XXIII is amended by add-
ing after ‘“Parliamentarian Emeritus;; the
following ‘“‘and the Financial Clerk Emeri-
tus.”

AMENDMENTS SUBMITTED

NATIONAL TOBACCO POLICY AND
YOUTH SMOKING REDUCTION ACT

SMITH AMENDMENT NO. 2435

(Ordered to lie on the table.)

Mr. SMITH of Oregon submitted an
amendment intended to be proposed by
him to the bill (S. 1415) to reform and
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restructure the processes by which to-
bacco products are manufactured, mar-
keted, and distributed, to prevent the
use of tobacco products by minors, to
redress the adverse health effects of to-
bacco use, and for other purposes; as
follows:

On page 182, strike lines 11 through 23, and
insert the following:

(b) ANNUAL PAYMENTS.—Each calendar
year beginning after the required payment
date under subsection (a)(3) the participating
tobacco product manufacturers shall make
total payments into the Fund for each cal-
endar year in the following applicable base
amounts, subject to adjustment as provided
in paragraph (4) and section 403:

(1) For year 1—$14,400,000,000;

(2) For year 2, an amount equal to the
product of $1.00 and the total number of
units of tobacco products that were sold in
the United States in the previous year.

(3) For year 3, an amount equal to the
product of $1.50 and the total number of
units of tobacco products that were sold in
the United States in the previous year.

(4) For year 4, and each subsequent year,
an amount equal to the amount paid in the
prior year, multiplied by a ratio in which the
numerator is the number of units of tobacco
products sold in the prior year and the de-
nominator is the number of units of tobacco
products sold in the year before the prior
year, adjusted in accordance with section
403.

Beginning on page 192, strike line 6 and all
that follows through line 23 on page 199, and
insert the following:

SEC. 451. ALLOCATION ACCOUNTS.

(a) STATE LITIGATION SETTLEMENT AcC-
COUNT.—

(1) IN GENERAL.—There is established with-
in the Trust Fund a separate account, to be
known as the State Litigation Settlement
Account. Of the net revenues credited to the
Trust Fund under section 401(b)(1) for each
fiscal year, 10 percent of the amounts des-
ignated for allocation under the settlement
payments shall be allocated to this account.
Such amounts shall be reduced by the addi-
tional estimated Federal expenditures that
will be incurred as a result of State expendi-
tures under section 452, which amounts shall
be transferred to the miscellaneous receipts
of the Treasury.

(2) APPROPRIATION.—AMmounts so calculated
are hereby appropriated and available until
expended and shall be available to States for
grants authorized under this Act.

(3) DISTRIBUTION FORMULA.—The Secretary
of the Treasury shall consult with the Na-
tional Governors Association, the National
Association of Attorneys General, and the
National Conference of State Legislators on
a formula for the distribution of amounts in
the State Litigation Settlement Account
and report to the Congress within 90 days
after the date of enactment of this Act with
recommendations for implementing a dis-
tribution formula.

(4) USE OF FUNDS.—A State may use
amounts received under this subsection as
the State determines appropriate, consistent
with the other provisions of this Act includ-
ing smoking cessation and related public
health programs.

(5) FUNDS NOT AVAILABLE AS MEDICAID RE-
IMBURSEMENT.—Funds in the account shall
not be available to the Secretary as reim-
bursement of Medicaid expenditures or con-
sidered as Medicaid overpayments for pur-
poses of recoupment.

(b) HEALTH AND HEALTH-RELATED RESEARCH
ALLOCATION ACCOUNT.—

(1) IN GENERAL.— There is established with-
in the trust fund a separate account, to be
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known as the Health and Health-Related Re-
search Account. Of the net revenues credited
to the trust fund under section 401(b)(1), 10
percent shall be allocated to this account.

(2) AUTHORIZATION OF APPROPRIATIONS.—
Amounts in the Health and Health-Related
Research Account shall be available to the
extent and in the amounts provided in ad-
vance in appropriations acts, to remain
available until expended, only for the follow-
ing purposes:

(A) For the Centers for Disease Control
under section 1991C of the Public Health
Service Act, as added by this Act, of the
total amounts allocated to this account, not
more than 5 percent shall be used for this
purpose.

(B) For the National Institutes of Health
under section 1991D of the Public Health
Service Act, as added by this Act. Of the
total amounts allocated to this account, not
more than 5 percent shall be used for this
purpose.

(¢) FARMERS ASSISTANCE ALLOCATION Ac-
COUNT.—

(1) IN GENERAL.— There is established with-
in the trust fund a separate account, to be
known as the Farmers Assistance Account.
Of the net revenues credited to the trust
fund under section 401(b)(1) in each fiscal
year 10 percent shall be allocated to this ac-
count for the first 10 years after the date of
enactment of this Act.

(2) APPROPRIATION.—Amounts allocated to
this account are hereby appropriated and
shall be available until expended for the pur-
poses of section 1012.

(d) MEDICARE PRESERVATION ACCOUNT.—
There is established within the trust fund a
separate account, to be known as the Medi-
care Preservation Account. Of the net reve-
nues credited to the trust fund under section
401(b)(1) in each fiscal year 70 percent, and
all of the revenues credited to the trust fund
under section 401(b)(3), shall be allocated to
this account for the first 10 years after the
date of enactment of this Act. Funds cred-
ited to this account shall be transferred to
the Medicare Hospital Insurance Trust Fund.

GRAMM (AND OTHERS)
AMENDMENT NO. 2436

Mr. GRAMM (for himself, Mr. DOMEN-
ICI, and Mr. FAIRCLOTH) proposed an
amendment to the motion to recommit
proposed by Mr. GRAMM to the bill, S.
1415, supra; as follows:

SEC. 1406. RESOLUTION OF AND LIMITATIONS ON
CIVIL ACTIONS.

(a) STATE ATTORNEY GENERAL ACTIONS.—

(1) PENDING CLAIMS.—With respect to a
State, to be eligible to receive payments
from the State Litigation Settlement Ac-
count, the attorney general for such State
shall resolve any civil action seeking recov-
ery for expenditures attributable to the
treatment of tobacco related illnesses and
conditions that have been commenced by the
State against a tobacco product manufac-
turer, distributor, or retailer that is pending
on the date of enactment of this Act.

(2) FUTURE ACTIONS BASED ON PRIOR CON-
DucT.—With respect to a State, to be eligible
to receive payments from the State Litiga-
tion Settlement Account, the attorney gen-
eral for such State shall agree that the State
will not commence any new tobacco claim
after the date of enactment of this Act
(other than to enforce the terms of a pre-
vious judgment) that is based on the conduct
of a participating tobacco product manufac-
turer, distributor, or retailer that occurred
prior to the date of enactment of this Act,
seeking recovery for expenditures attrib-
utable to the treatment of tobacco induced
illnesses and conditions against such a par-
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ticipating tobacco product manufacturer,
distributor, or retailer.

(3) APPLICATION TO LOCAL GOVERNMENTAL
ENTITIES.—The requirements described in
paragraphs (1) and (2) shall apply to civil ac-
tions commenced by or on behalf of local
governmental entities for the recovery of
costs attributable to tobacco-related ill-
nesses if such localities are within a State
whose attorney general has elected to re-
solve claims under paragraph (1) and enter
into the agreement described in paragraph
(2). Such provisions shall not apply to those
local governmental entities that are within a
State whose attorney general has not re-
solved such claims or entered into such
agreements.

(b) STATE AND LOCAL OPTION FOR ONE-TIME
OPT OUT.—

(1) IN GENERAL.—The Secretary shall estab-
lish procedures under which the attorney
general of a State may, not later than 1 year
after the date of enactment of this Act, elect
not to resolve an action described in sub-
section (a)(1) or not to enter into an agree-
ment under subsection (a)(2). A State whose
attorney general makes such an election
shall not be eligible to receive payments
from the State Litigation Settlement Ac-
count. Procedures under this paragraph shall
permit such a State to make such an elec-
tion on a one-time basis.

(2) EXTENSION.—In the case of a State that
has secured a judgment against a participat-
ing tobacco product manufacturer, distribu-
tor, or retailer in an action described in sub-
section (a)(1) prior to or during the period
described in paragraph (1), and such judg-
ment has been appealed by such manufac-
turer, distributor, or retailer, such period
shall be extended during the pendency of the
appeal and for an additional period as deter-
mined appropriate by the Secretary, not to
exceed one year.

(3) APPLICATION TO CERTAIN STATES.—A
State that has resolved a tobacco claim de-
scribed in subsection (a)(1) with a participat-
ing tobacco product manufacturer, distribu-
tor, or retailer prior to the date of enact-
ment of this Act may not make an election
described in paragraph (1) if, as part of the
resolution of such claim, the State agreed
that the enactment of any national tobacco
settlement legislation would supersede the
provisions of the resolution.

(4) LOCAL GOVERNMENTAL ENTITY OPTION
FOR ONE-TIME OPT OUT.—

(A) IN GENERAL.—The Secretary shall es-
tablish procedures under which the attorney
for a local governmental entity which com-
menced a civil action prior to June 20, 1997,
against a participating tobacco product
manufacturer, distributor, or retailer seek-
ing recovery for expenditures attributable to
the treatment of tobacco related illnesses
and conditions, not later that 1 year after
the date of enactment of this Act, may elect
not to resolve any action described in sub-
section (a)(3). A local governmental entity
whose attorney makes such an election shall
not be eligible to receive payments from the
State Litigation Settlement Account. Proce-
dures under this paragraph shall permit such
a local governmental entity to make such an
election on a one-time basis.

(B) EXTENSION.—In the case of a local gov-
ernmental entity that has secured a judg-
ment against a participating tobacco prod-
uct manufacturer, distributor, or retailer in
a claim described in subsection (a)(3) prior to
or during the period described in subpara-
graph (A), and such judgment has been ap-
pealed by such manufacturer, distributor, or
retailer, such period shall be extended during
the pendency of the appeal and for an addi-
tional period as determined appropriate by
the Secretary, not to exceed one year.
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(C) APPLICATION TO CERTAIN LOCAL GOVERN-
MENTAL ENTITIES.—A local governmental en-
tity that has resolved a claim described in
subsection (a)(3) with a participating to-
bacco product manufacturer, distributor, or
retailer prior to the date of enactment of
this Act may not make an election described
in subparagraph (A) if, as part of the resolu-
tion of such claim, the local governmental
entity agreed that the enactment of any na-
tional tobacco settlement legislation would
supersede the provisions of the resolution.

(c) ADDICTION AND DEPENDENCY CLAIMS;
CASTANO CIVIL ACTIONS.—

(1) ADDICTION AND DEPENDENCE CLAIMS
BARRED.—In any civil action to which this
title applies, no addiction claim or depend-
ence claim may be filed or maintained
against a participating tobacco product
manufacturer.

(2) CASTANO CIVIL ACTIONS.—

(A) IN GENERAL.—The rights and benefits
afforded in section 221 of this Act, and the
various research activities envisioned by this
Act, are provided in settlement of, and shall
constitute a remedy for the purpose of deter-
mining civil liability as to those addiction or
dependence claims asserted in the Castano
Civil Actions. The Castano Civil Actions
shall be dismissed to the extent that they
seek relief in the nature of public programs
to assist addicted smokers to overcome their
addiction or other publicly available health
programs with full reservation of the rights
of individual class members to pursue claims
not based on addiction or dependency in civil
actions in accordance with this Act.

(B) ARBITRATION.—For purposes of award-
ing attorneys fees and expenses for those ac-
tions subject to this subsection, the matter
at issue shall be submitted to arbitration be-
fore one panel of arbitrators. In any such ar-
bitration, the arbitration panel shall consist
of 3 persons, one of whom shall be chosen by
the attorneys of the Castano Plaintiffs’ Liti-
gation Committee who were signatories to
the Memorandum of Understanding dated
June 20, 1997, by and between tobacco prod-
uct manufacturers, the Attorneys General,
and private attorneys, one of whom shall be
chosen by the participating tobacco product
manufacturers, and one of whom shall be
chosen jointly by those 2 arbitrators.

(C) PAYMENT OF AWARDS.—The participat-
ing tobacco product manufacturers shall pay
the arbitration award.

(d) RULES OF CONSTRUCTION.—

(1) POST ENACTMENT CLAIMS.—Nothing in
this title shall be construed to limit the abil-
ity of a government or person to commence
an action against a participating tobacco
product manufacturer, distributor, or re-
tailer with respect to a claim that is based
on the conduct of such manufacturer, dis-
tributor, or retailer that occurred after the
date of enactment of this Act.

(2) NO LIMITATION ON PERSON.—Nothing in
this title shall be construed to limit the
right of a government (other than a State or
local government as provided for under sub-
section (a) and (b)) or person to commence
any civil claim for past, present, or future
conduct by participating tobacco product
manufacturers, distributors, or retailers.

(3) CRIMINAL LIABILITY.—Nothing in this
title shall be construed to limit the criminal
liability of a participating tobacco product
manufacturer, distributor or retailer or its
officers, directors, employees, successors, or
assigns.

(e) DEFINITIONS.—In this section:

(1) PERSON.—The term “‘person’ means an
individual, partnership, corporation, parent
corporation or any other business or legal
entity or successor in interest of any such
person.
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(2) SECRETARY.—The term ‘‘Secretary’
means the Secretary of Health and Human
Services.

At the appropriate place, insert:

SEC. ___. ELIMINATION OF MARRIAGE PENALTY.

(a) IN GENERAL.—Part VII of subchapter B
of chapter 1 of the Internal Revenue Code of
1986 (relating to additional itemized deduc-
tions for individuals) is amended by redesig-
nating section 222 as section 223 and by in-
serting after section 221 the following new
section:

“SEC. 222. DEDUCTION FOR MARRIED COUPLES
TO ELIMINATE THE MARRIAGE PEN-
ALTY.

““(a) IN GENERAL.—In the case of a joint re-
turn under section 6013 for the taxable year,
there shall be allowed as a deduction an
amount equal to the excess (if any) of—

‘(1) the sum of the amounts determined
under subparagraphs (B) and (C) of section
63(c)(2) for such taxable year (relating to the
basic standard deduction for a head of a
household and a single individual, respec-
tively), over

““(2) the amount determined under section
63(c)(2)(A) for such taxable year (relating to
the basic standard deduction for a joint re-
turn).

“(b) LIMITATION BASED ON MODIFIED AD-
JUSTED GROSS INCOME.—

““(1) IN GeNERAL.—No deduction shall be al-
lowed under subsection (a) if the modified
adjusted gross income of the taxpayer for the
taxable year exceeds $50,000.

““(2) MODIFIED ADJUSTED GROSS INCOME.—
For purposes of this subsection, the term
‘modified adjusted gross income’ means ad-
justed gross income determined—

“(A) after application of sections 86, 219,
and 469, and

‘“(B) without regard to sections 135, 137,
and 911 or the deduction allowable under this
section.

““(3) COST-OF-LIVING ADJUSTMENT.—In the
case of any taxable year beginning in a cal-
endar year after 1999, the $50,000 amount
under paragraph (1) shall be increased by an
amount equal to such dollar amount multi-
plied by the cost-of-living adjustment deter-
mined under section 1(f)(3) for the calendar
year in which the taxable year begins, except
that subparagraph (B) thereof shall be ap-
plied by substituting ‘calendar year 1998’ for
‘calendar year 1992°. If any amount as ad-
justed under this paragraph is not a multiple
of $5,000, such amount shall be rounded to
the next lowest multiple of $5,000.”

(b) DEDUCTION TO BE ABOVE-THE-LINE.—
Section 62(a) of the Internal Revenue Code of
1986 (defining adjusted gross income) is
amended by adding after paragraph (17) the
following new paragraph:

‘“(18) DEDUCTION FOR MARRIED COUPLES.—
The deduction allowed by section 222.”’

(c) EARNED INCOME CREDIT PHASEOUT TO
REFLECT DEDUCTION.—Section 32(c)(2) of the
Internal Revenue Code of 1986 (defining
earned income) is amended by adding at the
end the following new subparagraph:

““(C) MARRIAGE PENALTY REDUCTION.—Sole-
ly for purposes of applying subsection
(a)(2)(B), earned income for any taxable year
shall be reduced by an amount equal to the
amount of the deduction allowed to the tax-
payer for such taxable year under section
222

(d) CLERICAL AMENDMENT.—The table of
sections for part VII of subchapter B of chap-
ter 1 of such Code is amended by striking the
item relating to section 222 and inserting the
following new items:

““Sec. 222. Deduction for married couples to
eliminate the marriage penalty.

‘‘Sec. 223. Cross reference.”
(e) EFFeCTIVE DATE.—The amendments

made by this section shall apply to taxable
years beginning after December 31, 1998.
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DURBIN (AND OTHERS)
AMENDMENT NO. 2437

Mr. DASCHLE (for Mr. DurBIN, for
himself, Mr. DEWINE, Mr. WYDEN, Mr.
CHAFEE, Mr. HARKIN, Ms. COLLINS, Mr.
KENNEDY, Ms. SNOWE, Mr. DASCHLE, Mr.
CONRAD, and Mr. REED) proposed an
amendment to amendment No. 2436
proposed by Mr. GRAMM to the bill, S.
1415, supra; as follows:

In the amendment strike pages 10 through
13 and insert the following:

Subtitle A—Performance Objectives to
Reduce Underage Use
SEC. 201. FINDINGS.

Congress finds the following:

(1) Reductions in the underage use of to-
bacco products are critically important to
the public health.

(2) Achieving this critical public health
goal can be substantially furthered by in-
creasing the price of tobacco products to dis-
courage underage use if reduction targets are
not achieved and by creating financial incen-
tives for manufacturers to discourage youth
from using their tobacco products.

(3) When reduction targets in underage use
are not achieved on an industry-wide basis,
the price increases that will result from an
industry-wide assessment will provide an ad-
ditional deterrence to youth tobacco use.

(4) Manufacturer-specific incentives that
will be imposed if reduction targets are not
met by a manufacturer provide a strong in-
centive for each manufacturer to make all
efforts to discourage youth use of its brands
and insure the effectiveness of the industry-
wide assessments.

SEC. 202. PURPOSES AND GOALS.

(a) PURPOSE.—It is the purpose of this sub-
title to create incentives to achieve reduc-
tions in the percentage of children who use
tobacco products and to ensure that, in the
event that other measures contained in this
Act prove to be inadequate to produce sub-
stantial reductions in tobacco use by minors,
tobacco companies will pay additional as-
sessments. These additional assessments are
designed to lower youth tobacco consump-
tion in a variety of ways, including by trig-
gering further increases in the price of to-
bacco products, by encouraging tobacco com-
panies to work to meet statutory targets for
reductions in youth tobacco consumption,
and by providing support for further reduc-
tion efforts.

(b) GoAaLs.—As part of a comprehensive na-
tional tobacco control policy, the Secretary,
working in cooperation with State, Tribal,
and local governments and the private sec-
tor, shall take all actions under this Act nec-
essary to ensure that the required perform-
ance objectives for percentage reductions in
underage use of tobacco products set forth in
this title are achieved.

SEC. 203. ANNUAL PERFORMANCE SURVEYS.

(a) ANNUAL PERFORMANCE SURVEY.—Begin-
ning not later than 1999 and annually there-
after the Secretary shall conduct a survey,
in accordance with the methodology in sub-
section (e)(1), to determine for each type of
tobacco product—

(1) the percentage of all children who used
such type of tobacco product within the past
30 days; and

(2) the percentage of children who identify
each brand of each type of tobacco product
as the usual brand of the type smoked or
used within the past 30 days.

(b) Use oF PrRobucT.—A child shall be con-
sidered to have used a manufacturer’s to-
bacco product if the child identifies the man-
ufacturer’s tobacco product as the usual
brand of tobacco product smoked or used by
the child within the past 30 days.
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(c) SEPARATE TYPES OF PRoDuUCTS.—For
purposes of this subtitle (except as provided
in subsection 205(h)), cigarettes and smoke-
less tobacco shall be considered separate
types of tobacco products.

(d) CONFIDENTIALITY OF DATA.—The Sec-
retary may conduct a survey relating to to-
bacco use involving minors. If the informa-
tion collected in the course of conducting
the annual performance survey results in the
individual supplying the information, or de-
scribed in the information, being identifi-
able, the information may not be used for
any purpose other than the purpose for
which it was supplied unless that individual
(or that individual’s guardian) consents to
its use for such other purposes. The informa-
tion may not be published or released in any
other form if the individual supplying the in-
formation, or described in the information,
is identifiable unless that individual (or that
individual’s guardian) consents to its publi-
cation or release in other form.

(e) METHODOLOGY.—

(1) IN GENERAL.—The survey required by
subsection (a) shall—

(A) be based on a nationally representative
sample of young individuals;

(B) measure use of each type of tobacco
product within the past 30 days;

(C) identify the usual brand of each type of
tobacco product used within the past 30 days;
and

(D) permit the calculation of the actual
percentage reductions in underage use of a
type of tobacco product (or, in the case of
the manufacturer-specific surcharge, the use
of a type of the tobacco products of a manu-
facturer) based on the point estimates of the
percentage of young individuals reporting
use of a type of tobacco product (or, in the
case of the manufacturer-specific surcharge,
the use of a type of the tobacco products of
a manufacturer) from the annual perform-
ance survey.

(2) CRITERIA FOR DEEMING POINT ESTIMATES
CORRECT.—Point estimates under paragraph
(1)(D) are deemed conclusively to be correct
and accurate for calculating actual percent-
age reductions in underage use of a type of
tobacco product (or, in the case of the manu-
facturer-specific surcharge, the use of a type
of the tobacco products of a manufacturer)
for the purpose of measuring compliance
with percent reduction targets and calculat-
ing surcharges provided that the precision of
estimates (based on sampling error) of the
percentage of children reporting use of a
type of tobacco product (or, in the case of
the manufacturer-specific surcharge, the use
of a type of the tobacco products of a manu-
facturer) is such that the 95 percent con-
fidence interval around such point estimates
is no more than plus or minus 1 percent.

(3) SURVEY DEEMED CORRECT, PROPER, AND
ACCURATE.—A survey using the methodology
required by this subsection is deemed con-
clusively to be proper, correct, and accurate
for purposes of this Act.

(4) SECRETARY MAY ADOPT DIFFERENT METH-
ODOLOGY.—The Secretary by notice and com-
ment rulemaking may adopt a survey meth-
odology that is different than the methodol-
ogy described in paragraph (1) if the different
methodology is at least as statistically pre-
cise as that methodology.

(f) ADDITIONAL MEASURES.—INn order to in-
crease the understanding of youth tobacco
product use, the Secretary may, for informa-
tional purposes only, add additional meas-
ures to the survey under subsection (a), con-
duct periodic or occasional surveys at other
times, and conduct surveys of other popu-
lations such as young adults. The results of
such surveys shall be made available to man-
ufacturers and the public to assist in efforts
to reduce youth tobacco use.

(g) TECHNICAL ADJUSTMENTS.—The Sec-
retary may make technical changes in the
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manner in which surveys are conducted
under this section so long as adjustments are
made to ensure that the results of such sur-
veys are comparable from year to year.

SEC. 204. PERFORMANCE OBJECTIVES.

(a) BASELINE LEVEL.—The baseline level for
each type of tobacco product, and for each
manufacturer with respect to each type of
tobacco product, is the percentage of chil-
dren determined to have used such tobacco
product in the first annual performance sur-
vey (in 1999).

(b) INDUSTRY-WIDE NON-ATTAINMENT AsS-
SESSMENTS.—For the purpose of determining
industry-wide non-attainment assessments,
the performance objective for the reduction
of the percentage of children determined to
have used each type of tobacco product is the
percentage in subsection (d) as measured
from the baseline level for such type of to-
bacco product.

(c) PERFORMANCE OBJECTIVES FOR EXISTING
MANUFACTURERS.—Each existing manufac-
turer shall have as a performance objective
the reduction of the percentage of children
determined to have used each type of such
manufacturer’s tobacco products by at least
the percentage specified in subsection (d) as
measured from the baseline level for such
manufacturer for such product.

(d) REQUIRED PERCENTAGE REDUCTIONS.—
The reductions required in this subsection
are as follows:

(1) In the case of cigarettes—

(A) with respect to the third and fourth an-
nual performance surveys, 20 percent;

(B) with respect to the fifth and sixth an-
nual performance surveys, 40 percent;

(C) with respect to the seventh, eighth, and
ninth annual performance surveys, 55 per-
cent; and

(D) with respect to the 10th annual per-
formance survey and each annual perform-
ance survey thereafter, 67 percent.

(2) In the case of smokeless tobacco—

(A) with respect to the third and fourth an-
nual performance surveys, 12.5 percent;

(B) with respect to the fifth and sixth an-
nual performance surveys, 25 percent;

(C) with respect to the seventh, eighth, and
ninth annual performance surveys, 35 per-
cent; and

(D) with respect to the 10th annual per-
formance survey and each annual perform-
ance survey thereafter, 45 percent.

(e) REPORT ON FURTHER REDUCTIONS.—The
Secretary shall report to Congress by the
end of 2006 on the feasibility of further re-
duction in underage tobacco use.

(f) PERFORMANCE OBJECTIVE RELATIVE TO
THE DE MINIMIS LEVEL.—If the percentage of
children determined to have used a type of
the tobacco products of an existing manufac-
turer in an annual performance survey is
equal to or less than the de minimis level,
the manufacturer shall be considered to have
achieved the applicable performance objec-
tive.

(g) PERFORMANCE OBJECTIVES FOR NEW
MANUFACTURERS.—Each new manufacturer
shall have as its performance objective
maintaining the percentage of children de-
termined to have used each type of such
manufacturer’s tobacco products in each an-
nual performance survey at a level equal to
or less than the de minimis level for that
year.

(h) DE MINIMIS LEVEL.—The de minimis
level shall be 1 percent of children for the ap-
plicable year.

SEC. 205. MEASURES TO HELP ACHIEVE THE PER-
FORMANCE OBJECTIVES.

(a) ANNUAL DETERMINATION.—Beginning in
2001, and annually thereafter, the Secretary
shall, based on the annual performance sur-
veys conducted under section 203, determine
if the performance objectives for each type
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of tobacco product under section 204 has been
achieved and if each manufacturer has
achieved the applicable performance objec-
tive under section 204. The Secretary shall
publish in the Federal Register such deter-
minations and any appropriate additional in-
formation regarding actions taken under
this section.

(b) INDUSTRY-WIDE NON-ATTAINMENT AS-
SESSMENTS.—

(1) INDUSTRY-WIDE NON-ATTAINMENT PER-
CENTAGE.—The Secretary shall determine the
industry-wide non-attainment percentage, if
any, for cigarettes and for smokeless tobacco
for each calendar year.

(2) NON-ATTAINMENT ASSESSMENT FOR CIGA-
RETTES.—For each calendar year in which
the performance objective under section
204(b) is not attained for cigarettes, the Sec-
retary shall assess a surcharge on cigarette
manufacturers as follows:

If the non-attainment

percentage is: The surcharge is:

Not more than 5 per-
centage points $40,000,000 multiplied by the non-attainment
percentage

More than 5 but not
more than 20 per-
centage points $200,000,000, plus $120,000,000 multiplied by
the non-attainment percentage in excess of 5
but not in excess of 20 percentage points
More than 20 percentage

points $2,000,000,000

(3) NON-ATTAINMENT  ASSESSMENT  FOR
SMOKELESS TOBACCO.—For each year in which
the performance objective under section
204(b) is not attained for smokeless tobacco,
the Secretary shall assess a surcharge on
smokeless tobacco product manufacturers as
follows:

If the non-attainment

percentage is: The surcharge is:

Not more than 5 per-
centage points $4,000,000 multiplied by the non-attainment
percentage

More than 5 but not
more than 20 per-
centage points $20,000,000, plus $12,000,000 multiplied by the
non-attainment percentage in excess of 5 but
not in excess of 20 percentage points

More than 20 percentage

points

$200,000,000

(4) STRICT LIABILITY; JOINT AND SEVERAL LlI-
ABILITY.—Liability for any surcharge im-
posed under this subsection shall be—

(A) strict liability; and

(B) joint and several liability—

(i) among all cigarette manufacturers for
surcharges imposed under paragraph (2); and

(ii) among all smokeless tobacco manufac-
turers for surcharges imposed under para-
graph (3).

(5) SURCHARGE LIABILITY AMONG MANUFAC-
TURERS.—A tobacco product manufacturer
shall be liable under this subsection to one
or more other manufacturers if the plaintiff
tobacco product manufacturer establishes by
a preponderance of the evidence that the de-
fendant tobacco product manufacturer,
through its acts or omissions, was respon-
sible for a disproportionate share of the non-
attainment surcharge as compared to the re-
sponsibility of the plaintiff manufacturer.

(6) EXEMPTIONS FOR SMALL MANUFACTUR-
ERS.—

(A) ALLOCATION BY MARKET SHARE.—The
Secretary shall allocate the assessments
under this subsection according to each man-
ufacturer’s share of the domestic cigarette
or domestic smokeless tobacco market, as
appropriate, in the year for which the sur-
charge is being assessed, based on actual
Federal excise tax payments.

(B) EXEMPTION.—INn any year in which a
surcharge is being assessed, the Secretary
shall exempt from payment any tobacco
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product manufacturer with less than 1 per-
cent of the domestic market share for a spe-
cific category of tobacco product unless the
Secretary finds that the manufacturer’s
products are used by underage individuals at
a rate equal to or greater than the manufac-
turer’s total market share for the type of to-
bacco product.

(c) MANUFACTURER-SPECIFIC SURCHARGES.—

(1) IN GENERAL.—If the Secretary deter-
mines that the required percentage reduc-
tion in use of a type of tobacco product has
not been achieved by a manufacturer for a
year, the Secretary shall impose a surcharge
on such manufacturer under this paragraph.

(2) CIGARETTES.—For each calendar year in
which a cigarette manufacturer fails to
achieve the performance objective under sec-
tion 204(c), the Secretary shall assess a sur-
charge on that manufacturer in an amount
equal to the manufacturer’s share of youth
incidence for cigarettes multiplied by the
following surcharge level:

If the non-attainment
percentage for the man-
ufacturer is:

The surcharge level is:

Not more than 5 per-
centage points $80,000,000 multiplied by the non-attainment
percentage

More than 5 but not
more than 24.1 per-
centage points $400,000,000, plus $240,000,000 multiplied by
the non-attainment percentage in excess of 5
but not in excess of 24.1 percentage points

$5,000,000,000

More than 24.1 percent-
age points

(3) SMOKELESS TOBACCO.—For each calendar
year in which a smokeless tobacco product
manufacturer fails to achieve the perform-
ance objective under section 204(c), the Sec-
retary shall assess a surcharge on that man-
ufacturer in an amount equal to the manu-
facturer’s share of youth incidence for
smokeless tobacco products multiplied by
the following surcharge level:

If the non-attainment
percentage for the man-
ufacturer is:

The surcharge level is:

Not more than 5 per-
centage points $8,000,000 multiplied by the non-attainment
percentage

More than 5 but not
more than 24.1 per-
centage points $40,000,000, plus $24,000,000 multiplied by the
non-attainment percentage in excess of 5 but
not in excess of 24.1 percentage points
More than 24.1 percent-
i $500,000,000

age points

(4) MANUFACTURER’S SHARE OF YOUTH INCI-
DENCE.—For purposes of this subsection, the
them ‘““manufacturer’s share of youth inci-
dence’ means—

(A) for cigarettes, the percentage of all
youth smokers determined to have used that
manufacturer’s cigarettes; and

(B) for smokeless tobacco products, the
percentage of all youth users of smokeless
tobacco products determined to have used
that manufacturer’s smokeless tobacco prod-
ucts.

(5) DE MINIMIS LEVELS.—If a manufacturer
is a new manufacturer or the manufacturer’s
baseline level for a type of tobacco product
is less than the de minimis level, the non-at-
tainment percentage (for purposes of para-
graph (2) or (3)) shall be equal to the number
of percentage points by which the percentage
of children who used the manufacturer’s to-
bacco products of the applicable type exceeds
the de minimis level.

(d) SURCHARGES TO BE ADJUSTED FOR IN-
FLATION.—

(1) IN GENERAL.—Beginning with the fourth
calendar year after the date of enactment of
this Act, each dollar amount in the tables in
subsections (b)(2), (b)(3), (c)(2), and (c)(3)
shall be increased by the inflation adjust-
ment.
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(2) INFLATION ADJUSTMENT.—FoOr purposes
of paragraph (1), the inflation adjustment for
any calendar year is the percentage (if any)
by which—

(A) the CPI for the preceding calendar
year; exceeds

(B) the CPI for the calendar year 1998.

(3) CPI.—For purposes of paragraph (2), the
CPI1 for any calendar year is the average of
the Consumer Price Index for all-urban con-
sumers published by the Department of
Labor.

(4) ROUNDING.—If any increase determined
under paragraph (1) is not a multiple of
$1,000, the increase shall be rounded to the
nearest multiple of $1,000.

() METHOD OF SURCHARGE ASSESSMENT.—
The Secretary shall assess a surcharge for a
specific calendar year on or before May 1 of
the subsequent calendar year. Surcharge
payments shall be paid on or before July 1 of
the year in which they are assessed. The Sec-
retary may establish, by regulation, interest
at a rate up to 3 times the prevailing prime
rate at the time the surcharge is assessed,
and additional charges in an amount up to 3
times the surcharge, for late payment of the
surcharge.

(f) BUSINESS EXPENSE DEDUCTION.—In order
to maximize the financial deterrent effect of
the assessments and surcharges established
in this section, any such payment shall not
be deductible as an ordinary and necessary
business expense or otherwise under the In-
ternal Revenue Code of 1986.

(g) PROCEDURES.—In assessing price in-
crease assessments and enforcing other
measures under this section, the Secretary
shall have in place procedures to take into
account the effect that the margin of error
of the annual performance survey may have
on the amounts assessed to or measures re-
quired of such manufacturers.

(h) OTHER PRODUCTS.—The Secretary shall
promulgate regulations establishing per-
formance objectives for the reduction of the
use by children of other products made or de-
rived from tobacco and intended for human
consumption if significant percentages of
children use or begin to use such products
and the inclusion of such products as types
of tobacco products under this subtitle would
help protect the public health. Such regula-
tions shall contain provisions, consistent
with the provisions in this subtitle applica-
ble to cigarettes and smokeless tobacco, for
the application of assessments and sur-
charges to achieve reductions in the percent-
age of children who use such products.

(i) APPEAL RIGHTS.—The amount of any
surcharge is committed to the sound discre-
tion of the Secretary and shall be subject to
judicial review by the United States Court of
Appeals for the District of Columbia Circuit,
based on the arbitrary and capricious stand-
ard of section 706(2)(A) of title 5, United
States Code. Notwithstanding any other pro-
visions of law, no court shall have authority
to stay any surcharge payments due the Sec-
retary under this Act pending judicial re-
view.

(J) RESPONSIBILITY FOR AGENTS.—In any ac-
tion brought under this subsection, a to-
bacco product manufacturer shall be held re-
sponsible for any act or omission of its attor-
neys, advertising agencies, or other agents
that contributed to that manufacturer’s re-
sponsibility for the surcharge assessed under
this section.

SEC. 206. DEFINITIONS.

In this subtitle:

(1) CHILDREN.—The term ‘“‘children” means
individuals who are 12 years of age or older
and under the age of 18.

(2) CIGARETTE MANUFACTURERS.—The term
‘“‘cigarette manufacturers’”” means manufac-
turers of cigarettes sold in the United
States.
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(3) EXISTING MANUFACTURER.—The term
“‘existing manufacturer’” means a manufac-
turer which manufactured a tobacco product
on or before the date of the enactment of
this title.

(4) NEW MANUFACTURER.—The term ‘‘new
manufacturer’” means a manufacturer which
begins to manufacture a type of tobacco
product after the date of the enactment of
this title.

(5) NON-ATTAINMENT  PERCENTAGE.—The
term ‘‘non-attainment percentage’” means
the number of percentage points yielded—

(A) for a calendar year in which the per-
cent incidence of underage use of the appli-
cable type of tobacco product is less than the
baseline level, by subtracting—

(i) the percentage by which the percent in-
cidence of underage use of the applicable
type of tobacco product in that year is less
than the baseline level, from

(ii) the required percentage reduction ap-
plicable in that year; and

(B) for a calendar year in which the per-
cent incidence of underage use of the appli-
cable type of tobacco product is greater than
the baseline level, adding—

(i) the percentage by which the percent in-
cidence of underage use of the applicable
type of tobacco product in that year is great-
er than the baseline level; and

(ii) the required percentage reduction ap-
plicable in that year.

(6) SMOKELESS TOBACCO PRODUCT MANUFAC-
TURERS.—The term ‘“‘smokeless tobacco prod-
uct manufacturers’” means manufacturers of
smokeless tobacco products sold in the
United States.

DURBIN (AND OTHERS)
AMENDMENT NO. 2438

Mr. DASCHLE (for Mr. DURBIN, for
himself, Mr. DEWINE, Mr. WYDEN, Mr.
CHAFEE, Mr. HARKIN, Ms. COLLINS, Mr.
KENNEDY, Ms. SNOWE, Mr. DASCHLE, Mr.
CONRAD, and Mr. REED) proposed an
amendment to amendment No. 2437
proposed by Mr. DURBIN to the bill, S.
1415, supra; as follows:

In the Amendment strike all after *“‘Sub-
title’” and insert the following:

In title 11, strike subtitle A and insert
the following:

Subtitle A—Performance Objectives to

Reduce Underage Use
SEC. 201. FINDINGS.

Congress finds the following:

(1) Reductions in the underage use of to-
bacco products are critically important to
the public health.

(2) Achieving this critical public health
goal can be substantially furthered by in-
creasing the price of tobacco products to dis-
courage underage use if reduction targets are
not achieved and by creating financial incen-
tives for manufacturers to discourage youth
from using their tobacco products.

(3) When reduction targets in underage
use are not achieved on an industry-wide
basis, the price increases that will result
from an industry-wide assessment will pro-
vide an additional deterrence to youth to-
bacco use.

(4) Manufacturer-specific incentives that
will be imposed if reduction targets are not
met by a manufacturer provide a strong in-
centive for each manufacturer to make all
efforts to discourage youth use of its brands
and insure the effectiveness of the industry-
wide assessments.

SEC. 202. PURPOSES AND GOALS.

(a) PUrRPOSE.—It is the purpose of this
subtitle to create incentives to achieve re-
ductions in the percentage of children who
use tobacco products and to ensure that, in
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the event that other measures contained in
this Act prove to be inadequate to produce
substantial reductions in tobacco use by mi-
nors, tobacco companies will pay additional
assessments. These additional assessments
are designed to lower youth tobacco con-
sumption in a variety of ways, including by
triggering further increases in the price of
tobacco products, by encouraging tobacco
companies to work to meet statutory targets
for reductions in youth tobacco consump-
tion, and by providing support for further re-
duction efforts.

(b) GoALs.—As part of a comprehensive
national tobacco control policy, the Sec-
retary, working in cooperation with State,
Tribal, and local governments and the pri-
vate sector, shall take all actions under this
Act necessary to ensure that the required
performance objectives for percentage reduc-
tions in underage use of tobacco products set
forth in this title are achieved.

SEC. 203. ANNUAL PERFORMANCE SURVEYS.

(a) ANNUAL PERFORMANCE SURVEY.—Be-
ginning not later than 1999 and annually
thereafter the Secretary shall conduct a sur-
vey, in accordance with the methodology in
subsection (e)(1), to determine for each type
of tobacco product—

(1) the percentage of all children who
used such type of tobacco product within the
past 30 days; and

(2) the percentage of children who iden-
tify each brand of each type of tobacco prod-
uct as the usual brand of the type smoked or
used within the past 30 days.

(b) Use oF PRrobucT.—A child shall be
considered to have used a manufacturer’s to-
bacco product if the child identifies the man-
ufacturer’s tobacco product as the usual
brand of tobacco product smoked or used by
the child within the past 30 days.

(c) SEPARATE TYPES OF PRODUCTS.—For
purposes of this subtitle (except as provided
in subsection 205(h)), cigarettes and smoke-
less tobacco shall be considered separate
types of tobacco products.

(d) CONFIDENTIALITY OF DATA.—The Sec-
retary may conduct a survey relating to to-
bacco use involving minors. If the informa-
tion collected in the course of conducting
the annual performance survey results in the
individual supplying the information, or de-
scribed in the information, being identifi-
able, the information may not be used for
any purpose other than the purpose for
which it was supplied unless that individual
(or that individual’s guardian) consents to
its use for such other purposes. The informa-
tion may not be published or released in any
other form if the individual supplying the in-
formation, or described in the information,
is identifiable unless that individual (or that
individual’s guardian) consents to its publi-
cation or release in other form.

(e) METHODOLOGY.—

(1) IN GENERAL.—The survey required by
subsection (a) shall—

(A) be based on a nationally representa-
tive sample of young individuals;

(B) measure use of each type of tobacco
product within the past 30 days;

(C) identify the usual brand of each type
of tobacco product used within the past 30
days; and

(D) permit the calculation of the actual
percentage reductions in underage use of a
type of tobacco product (or, in the case of
the manufacturer-specific surcharge, the use
of a type of the tobacco products of a manu-
facturer) based on the point estimates of the
percentage of young individuals reporting
use of a type of tobacco product (or, in the
case of the manufacturer-specific surcharge,
the use of a type of the tobacco products of
a manufacturer) from the annual perform-
ance survey.

CONGRESSIONAL RECORD —SENATE

(2) CRITERIA FOR DEEMING POINT ESTI-
MATES CORRECT.—Point estimates under
paragraph (1)(D) are deemed conclusively to
be correct and accurate for calculating ac-
tual percentage reductions in underage use
of a type of tobacco product (or, in the case
of the manufacturer-specific surcharge, the
use of a type of the tobacco products of a
manufacturer) for the purpose of measuring
compliance with percent reduction targets
and calculating surcharges provided that the
precision of estimates (based on sampling
error) of the percentage of children reporting
use of a type of tobacco product (or, in the
case of the manufacturer-specific surcharge,
the use of a type of the tobacco products of
a manufacturer) is such that the 95 percent
confidence interval around such point esti-
mates is no more than plus or minus 1 per-
cent.

(3) SURVEY DEEMED CORRECT, PROPER, AND
ACCURATE.—A survey using the methodology
required by this subsection is deemed con-
clusively to be proper, correct, and accurate
for purposes of this Act.

(4) SECRETARY MAY ADOPT DIFFERENT
METHODOLOGY.—The Secretary by notice and
comment rulemaking may adopt a survey
methodology that is different than the meth-
odology described in paragraph (1) if the dif-
ferent methodology is at least as statis-
tically precise as that methodology.

(f) ADDITIONAL MEASURES.—In order to
increase the understanding of youth tobacco
product use, the Secretary may, for informa-
tional purposes only, add additional meas-
ures to the survey under subsection (a), con-
duct periodic or occasional surveys at other
times, and conduct surveys of other popu-
lations such as young adults. The results of
such surveys shall be made available to man-
ufacturers and the public to assist in efforts
to reduce youth tobacco use.

(g) TECHNICAL ADJUSTMENTS.—The Sec-
retary may make technical changes in the
manner in which surveys are conducted
under this section so long as adjustments are
made to ensure that the results of such sur-
veys are comparable from year to year.

SEC. 204. PERFORMANCE OBJECTIVES.

(a) BASELINE LEVEL.—The baseline level
for each type of tobacco product, and for
each manufacturer with respect to each type
of tobacco product, is the percentage of chil-
dren determined to have used such tobacco
product in the first annual performance sur-
vey (in 1999).

(b) INDUSTRY-WIDE NON-ATTAINMENT AS-
SESSMENTS.—For the purpose of determining
industry-wide non-attainment assessments,
the performance objective for the reduction
of the percentage of children determined to
have used each type of tobacco product is the
percentage in subsection (d) as measured
from the baseline level for such type of to-
bacco product.

(c) PERFORMANCE OBJECTIVES FOR EXIST-
ING MANUFACTURERS.—Each existing manu-
facturer shall have as a performance objec-
tive the reduction of the percentage of chil-
dren determined to have used each type of
such manufacturer’s tobacco products by at
least the percentage specified in subsection
(d) as measured from the baseline level for
such manufacturer for such product.

(d) REQUIRED PERCENTAGE REDUCTIONS.—
The reductions required in this subsection
are as follows:

(1) In the case of cigarettes—

(A) with respect to the third and fourth
annual performance surveys, 20 percent;

(B) with respect to the fifth and sixth an-
nual performance surveys, 40 percent;

(C) with respect to the seventh, eighth,
and ninth annual performance surveys, 55
percent; and

(D) with respect to the 10th annual per-
formance survey and each annual perform-
ance survey thereafter, 67 percent.
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(2) In the case of smokeless tobacco—

(A) with respect to the third and fourth
annual performance surveys, 12.5 percent;

(B) with respect to the fifth and sixth an-
nual performance surveys, 25 percent;

(C) with respect to the seventh, eighth,
and ninth annual performance surveys, 35
percent; and

(D) with respect to the 10th annual per-
formance survey and each annual perform-
ance survey thereafter, 45 percent.

(e) REPORT ON FURTHER REDUCTIONS.—
The Secretary shall report to Congress by
the end of 2006 on the feasibility of further
reduction in underage tobacco use.

(f) PERFORMANCE OBJECTIVE RELATIVE TO
THE DE MINIMIS LEVEL.—If the percentage of
children determined to have used a type of
the tobacco products of an existing manufac-
turer in an annual performance survey is
equal to or less than the de minimis level,
the manufacturer shall be considered to have
achieved the applicable performance objec-
tive.

(g) PERFORMANCE OBJECTIVES FOR NEW
MANUFACTURERS.—Each new manufacturer
shall have as its performance objective
maintaining the percentage of children de-
termined to have used each type of such
manufacturer’s tobacco products in each an-
nual performance survey at a level equal to
or less than the de minimis level for that
year.

(h) DE MINIMIS LEVEL.—The de minimis
level shall be 1 percent of children for the ap-
plicable year.

SEC. 205. MEASURES TO HELP ACHIEVE THE PER-
FORMANCE OBJECTIVES.

(a) ANNUAL DETERMINATION.—Beginning
in 2001, and annually thereafter, the Sec-
retary shall, based on the annual perform-
ance surveys conducted under section 203, de-
termine if the performance objectives for
each type of tobacco product under section
204 has been achieved and if each manufac-
turer has achieved the applicable perform-
ance objective under section 204. The Sec-
retary shall publish in the Federal Register
such determinations and any appropriate ad-
ditional information regarding actions taken
under this section.

(b) INDUSTRY-WIDE NON-ATTAINMENT As-
SESSMENTS.—

(1) INDUSTRY-WIDE NON-ATTAINMENT PER-
CENTAGE.—The Secretary shall determine the
industry-wide non-attainment percentage, if
any, for cigarettes and for smokeless tobacco
for each calendar year.

(2) NON-ATTAINMENT ASSESSMENT FOR
CIGARETTES.—For each calendar year in
which the performance objective under sec-
tion 204(b) is not attained for cigarettes, the
Secretary shall assess a surcharge on ciga-
rette manufacturers as follows:

If the non-attain-

ment percentage is: The surcharge is:

Not more than 5 per-
centage points $40,000,000 multiplied by the non-attainment
percentage

More than 5 but not
more than 20 per-
centage points $200,000,000, plus $120,000,000 multiplied by
the non-attainment percentage in excess of 5
but not in excess of 20 percentage points
More than 20 percentage
points $2,000,000,000

(3) NON-ATTAINMENT ASSESSMENT FOR
SMOKELESS TOBACCO.—For each year in which
the performance objective under section
204(b) is not attained for smokeless tobacco,
the Secretary shall assess a surcharge on
smokeless tobacco product manufacturers as
follows:
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If the non-attain-
ment percentage is:

The surcharge is:

Not more than 5 per-
centage points $4,000,000 multiplied by the non-attainment
percentage

More than 5 but not
more than 20 per-
centage points $20,000,000, plus $12,000,000 multiplied by the
non-attainment percentage in excess of 5 but
not in excess of 20 percentage points

More than 20 percentage
i $200,000,000

points

(4) STRICT LIABILITY; JOINT AND SEVERAL
LIABILITY.—Liability for any surcharge im-
posed under this subsection shall be—

(A) strict liability; and

(B) joint and several liability—

(i) among all cigarette manufacturers for
surcharges imposed under paragraph (2); and

(ii) among all smokeless tobacco manu-
facturers for surcharges imposed under para-
graph (3).

(5) SURCHARGE LIABILITY AMONG MANUFAC-
TURERS.—A tobacco product manufacturer
shall be liable under this subsection to one
or more other manufacturers if the plaintiff
tobacco product manufacturer establishes by
a preponderance of the evidence that the de-
fendant tobacco product manufacturer,
through its acts or omissions, was respon-
sible for a disproportionate share of the non-
attainment surcharge as compared to the re-
sponsibility of the plaintiff manufacturer.

(6) EXEMPTIONS FOR SMALL MANUFACTUR-
ERS.—

(A) ALLOCATION BY MARKET SHARE.—The
Secretary shall allocate the assessments
under this subsection according to each man-
ufacturer’s share of the domestic cigarette
or domestic smokeless tobacco market, as
appropriate, in the year for which the sur-
charge is being assessed, based on actual
Federal excise tax payments.

(B) EXEMPTION.—INn any year in which a
surcharge is being assessed, the Secretary
shall exempt from payment any tobacco
product manufacturer with less than 1 per-
cent of the domestic market share for a spe-
cific category of tobacco product unless the
Secretary finds that the manufacturer’s
products are used by underage individuals at
a rate equal to or greater than the manufac-
turer’s total market share for the type of to-
bacco product.

(c) MANUFACTURER-SPECIFIC
CHARGES.—

(1) IN GENERAL.—If the Secretary deter-
mines that the required percentage reduc-
tion in use of a type of tobacco product has
not been achieved by a manufacturer for a
year, the Secretary shall impose a surcharge
on such manufacturer under this paragraph.

(2) CIGARETTES.—For each calendar year
in which a cigarette manufacturer fails to
achieve the performance objective under sec-
tion 204(c), the Secretary shall assess a sur-
charge on that manufacturer in an amount
equal to the manufacturer’s share of youth
incidence for cigarettes multiplied by the
following surcharge level:

SUR-

If the non-attain-
ment percentage for the
manufacturer is:

The surcharge level is:

Not more than 5 per-
centage points $80,000,000 multiplied by the non-attainment
percentage

More than 5 but not
more than 24.1 per-
centage points $400,000,000, plus $240,000,000 multiplied by
the non-attainment percentage in excess of 5
but not in excess of 24.1 percentage points
More than 24.1 percent-
i $5,000,000,000

age points

(3) SMOKELESS TOBACCO.—For each cal-
endar year in which a smokeless tobacco
product manufacturer fails to achieve the
performance objective under section 204(c),
the Secretary shall assess a surcharge on
that manufacturer in an amount equal to the
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manufacturer’s share of youth incidence for
smokeless tobacco products multiplied by
the following surcharge level:

If the non-attain-
ment percentage for the
manufacturer is:

The surcharge level is:

Not more than 5 per-
centage points $8,000,000 multiplied by the non-attainment
percentage

More than 5 but not
more than 24.1 per-
centage points $40,000,000, plus $24,000,000 multiplied by the
non-attainment percentage in excess of 5 but
not in excess of 24.1 percentage points
More than 24.1 percent-
i $500,000,000

age points

(4) MANUFACTURER’S SHARE OF YOUTH IN-
CIDENCE.—For purposes of this subsection,
the them ““manufacturer’s share of youth in-
cidence’” means—

(A) for cigarettes, the percentage of all
youth smokers determined to have used that
manufacturer’s cigarettes; and

(B) for smokeless tobacco products, the
percentage of all youth users of smokeless
tobacco products determined to have used
that manufacturer’s smokeless tobacco prod-
ucts.

(5) DE MINIMIS LEVELS.—If a manufac-
turer is a new manufacturer or the manufac-
turer’s baseline level for a type of tobacco
product is less than the de minimis level, the
non-attainment percentage (for purposes of
paragraph (2) or (3)) shall be equal to the
number of percentage points by which the
percentage of children who used the manu-
facturer’s tobacco products of the applicable
type exceeds the de minimis level.

(d) SURCHARGES TO BE ADJUSTED FOR IN-
FLATION.—

(1) IN GENERAL.—Beginning with the
fourth calendar year after the date of enact-
ment of this Act, each dollar amount in the
tables in subsections (b)(2), (b)(3), (c)(2), and
(c)(3) shall be increased by the inflation ad-
justment.

(2) INFLATION ADJUSTMENT.—FOr purposes
of paragraph (1), the inflation adjustment for
any calendar year is the percentage (if any)
by which—

(A) the CPI for the preceding calendar
year; exceeds

(B) the CPI for the calendar year 1998.

(3) CPl.—For purposes of paragraph (2),
the CPI for any calendar year is the average
of the Consumer Price Index for all-urban
consumers published by the Department of
Labor.

(4) ROUNDING.—If any increase deter-
mined under paragraph (1) is not a multiple
of $1,000, the increase shall be rounded to the
nearest multiple of $1,000.

(e) METHOD OF SURCHARGE ASSESSMENT.—
The Secretary shall assess a surcharge for a
specific calendar year on or before May 1 of
the subsequent calendar year. Surcharge
payments shall be paid on or before July 1 of
the year in which they are assessed. The Sec-
retary may establish, by regulation, interest
at a rate up to 3 times the prevailing prime
rate at the time the surcharge is assessed,
and additional charges in an amount up to 3
times the surcharge, for late payment of the
surcharge.

(f) BUSINESS EXPENSE DEDUCTION.—IN
order to maximize the financial deterrent ef-
fect of the assessments and surcharges estab-
lished in this section, any such payment
shall not be deductible as an ordinary and
necessary business expense or otherwise
under the Internal Revenue Code of 1986.

(g) PROCEDURES.—INn assessing price in-
crease assessments and enforcing other
measures under this section, the Secretary
shall have in place procedures to take into
account the effect that the margin of error
of the annual performance survey may have
on the amounts assessed to or measures re-
quired of such manufacturers.
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(h) OTHER PRODUCTS.—The Secretary
shall promulgate regulations establishing

performance objectives for the reduction of
the use by children of other products made
or derived from tobacco and intended for
human consumption if significant percent-
ages of children use or begin to use such
products and the inclusion of such products
as types of tobacco products under this sub-
title would help protect the public health.
Such regulations shall contain provisions,
consistent with the provisions in this sub-
title applicable to cigarettes and smokeless
tobacco, for the application of assessments
and surcharges to achieve reductions in the
percentage of children who use such prod-
ucts.

(i) APPEAL RIGHTS.—The amount of any
surcharge is committed to the sound discre-
tion of the Secretary and shall be subject to
judicial review by the United States Court of
Appeals for the District of Columbia Circuit,
based on the arbitrary and capricious stand-
ard of section 706(2)(A) of title 5, United
States Code. Notwithstanding any other pro-
visions of law, no court shall have authority
to stay any surcharge payments due the Sec-
retary under this Act pending judicial re-
view.

(J) RESPONSIBILITY FOR AGENTS.—In any
action brought under this subsection, a to-
bacco product manufacturer shall be held re-
sponsible for any act or omission of its attor-
neys, advertising agencies, or other agents
that contributed to that manufacturer’s re-
sponsibility for the surcharge assessed under
this section.

SEC. 206. DEFINITIONS.

In this subtitle:

(1) CHILDREN.—The term “‘children”
means individuals who are 12 years of age or
older and under the age of 18.

(2) CIGARETTE MANUFACTURERS.—The
term ‘“‘cigarette manufacturers’ means man-
ufacturers of cigarettes sold in the United
States.

(3) EXISTING MANUFACTURER.—The term
“‘existing manufacturer’” means a manufac-
turer which manufactured a tobacco product
on or before the date of the enactment of
this title.

(4) NEW MANUFACTURER.—The term ‘‘new
manufacturer” means a manufacturer which
begins to manufacture a type of tobacco
product after the date of the enactment of
this title.

(5) NON-ATTAINMENT PERCENTAGE.—The
term ‘‘non-attainment percentage’” means
the number of percentage points yielded—

(A) for a calendar year in which the per-
cent incidence of underage use of the appli-
cable type of tobacco product is less than the
baseline level, by subtracting—

(i) the percentage by which the percent
incidence of underage use of the applicable
type of tobacco product in that year is less
than the baseline level, from

(ii) the required percentage reduction ap-
plicable in that year; and

(B) for a calendar year in which the per-
cent incidence of underage use of the appli-
cable type of tobacco product is greater than
the baseline level, adding—

(i) the percentage by which the percent
incidence of underage use of the applicable
type of tobacco product in that year is great-
er than the baseline level; and

(ii) the required percentage reduction ap-
plicable in that year.

(6) SMOKELESS TOBACCO PRODUCT MANU-
FACTURERS.—The term ‘‘smokeless tobacco
product manufacturers’” means manufactur-
ers of smokeless tobacco products sold in the
United States.

This section takes effect one day after date
of enactment.
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CHAFEE AMENDMENT NO. 2439

(Ordered to lie on the table.)

Mr. CHAFEE submitted an amend-
ment intended to be proposed by him
to the bill, S. 1415, supra; as follows:

On page 216, between lines 18 and 19, insert
the following:
SEC. 508. PROHIBITIONS AGAINST SMOKING ON
SCHEDULED FLIGHTS.
(a) IN GENERAL.—Section 41706 of title 49,
United States Code, is amended to read as
follows:

“841706. Prohibitions against smoking on
scheduled flights

‘““(a) SMOKING PROHIBITION IN INTRASTATE
AND INTERSTATE AIR TRANSPORTATION.—AN
individual may not smoke in an aircraft on
a scheduled airline flight segment in inter-
state air transportation or intrastate air
transportation.

““(b) SMOKING PROHIBITION IN FOREIGN AIR
TRANSPORTATION.—The Secretary of Trans-
portation shall require all air carriers and
foreign air carriers to prohibit, on and after
the 120th day following the date of the enact-
ment of this section, smoking in any aircraft
on a scheduled airline flight segment within
the United States or between a place in the
United States and a place outside the United
States.

““(c) LIMITATION ON APPLICABILITY.—With
respect to an aircraft operated by a foreign
air carrier, the smoking prohibitions con-
tained in subsections (a) and (b) shall apply
only to the passenger cabin and lavatory of
the aircraft.

“(d) REGULATIONS.—The Secretary shall
prescribe regulations necessary to carry out
this section.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
the 60th day following the date of the enact-
ment of this Act.

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 1999

THOMAS (AND ENZI) AMENDMENT
NO. 2440

(Ordered to lie on the table.)

Mr. THOMAS (for himself and Mr.
ENzI) submitted an amendment in-
tended to be proposed by them to the
bill, S. 1415, supra; as follows:

On page 268, between lines 8 and 9, insert
the following:

SEC. 1064. PROHIBITION ON RETURN OF VETER-
ANS MEMORIAL OBJECTS WITHOUT
SPECIFIC AUTHORIZATION IN LAW.

(a) PRoHIBITION.—Notwithstanding any
other provision of law, the President may
not transfer a veterans memorial object to a
foreign country or entity controlled by a for-
eign government, or otherwise transfer or
convey such object to a person or entity for
purposes of the ultimate transfer or convey-
ance of such object to a foreign country or
entity controlled by a foreign government,
unless specifically authorized by law.

(b) DEFINITIONS.—In this section:

(1) ENTITY CONTROLLED BY A FOREIGN GOV-
ERNMENT.—The term ‘“‘entity controlled by a
foreign government’ has the meaning given
that term in section 2536(c)(1) of title 10,
United States Code.

(2) VETERANS MEMORIAL OBJECT.—The term
‘“‘veterans memorial object”” means any ob-
ject, including a physical structure or por-
tion thereof, that—

(A) is located at a cemetery of the Na-
tional Cemetery System, war memorial, or
military installation in the United States;
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(B) is dedicated to, or otherwise memorial-
izes, the death in combat or combat-related
duties of members of the United States
Armed Forces; and

(C) was brought to the United States from
abroad as a memorial of combat abroad.

NATIONAL TOBACCO POLICY AND
YOUTH SMOKING REDUCTION ACT

CRAIG AMENDMENT NO. 2441

(Ordered to lie on the table.)

Mr. CRAIG submitted an amendment
intended to be proposed by him to the
bill, S. 1415, supra; as follows:

On page 210, line 19, insert the following:

SEC. 456—Black Lung Allocation Ac-
count.—There is hereby established within
the trust fund a separate account, to be
known as the Black Lung Allocation Ac-
count, which shall be eligible to receive
funds made available under Sec. 401(a) to
make transfers to the Black Lung Disability
Trust Fund.

KERREY AMENDMENT NO. 2442

(Ordered to lie on the table.)

Mr. KERREY submitted an amend-
ment intended to be proposed by him
to the bill, S. 1415, supra; as follows:

Title IV is amended by adding at the end
the following:

SEC. 4___. SMOKING CESSATION AND PREVEN-
TION BLOCK GRANT.

(a) APPLICATION OF PROVISIONS.—Notwith-
standing any other provision of this Act—

(1) paragraphs (3) and (4) of section 451(a)
and part D of title XIX of the Public Health
Service Act, as added by title Il of this Act,
shall be null and void and shall not be given
any effect; and

(2) section 451(b)(2)(A) shall be applied as if
““a smoking cessation block grant made
under section 4___ " were substituted for
“part D of title XIX of the Public Health
Service Act, as added by title Il of this Act”.

(b) FUNDING OF GRANTS.—The sum of the
amounts made available under paragraphs (1)
and (2) of section 451(a) and subsection
(b)(2)(A) of that section (after application of
subsection (a)(2) of this section) for a fiscal
year shall be used to make grants under this
section.

(c) STATE PLAN.—

(1) IN GENERAL.—InN order to receive a grant
under this section for a fiscal year, a State
shall submit, in such form and such manner
as the Secretary shall require, a plan that
sets forth how the State intends to use the
funds provided under the grant for smoking
cessation and prevention.

(2) COMMUNITY INVOLVEMENT.—The State
shall consult with appropriate representa-
tives of local communities in the develop-
ment of the plan submitted under paragraph
(2).

(d) DISTRIBUTION OF FUNDS.—

(1) IN GENERAL.—Subject to paragraphs (3)
and (4), each State with an approved plan
under subsection (c) shall receive a payment
for a fiscal year equal to the amount deter-
mined under paragraph (2).

(2) AMOUNT DETERMINED.—

(A) IN GENERAL.—The amount determined
under this paragraph for a State for a fiscal
year is the amount equal to average of the
following 2 ratios:

(i) The ratio of—

() the total expenditures by the State
under title XIX of the Social Security Act
(42 U.S.C. 1396 et seq.) for the fiscal years
1992 through 1996 that are attributable to the
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treatment of individuals with tobacco-relat-
ed illnesses or conditions for the fiscal year
involved; to

(I1) the total of such expenditures for all
States for such fiscal years.

(if) The ratio of—

(1) the total expenditures incurred in the
State for such fiscal years in providing di-
rectly, or reimbursing others for the provi-
sion of, treatment of individuals with to-
bacco-related illnesses or conditions that are
not taken into account under clause (i); to

(1) the total of such expenditures for all
States for such fiscal years.

(B) DETERMINATION OF EXPENDITURES.—The
method used to determine the expenditures
attributable to the treatment of individuals
with tobacco-related illnesses or conditions
for purposes of subparagraph (A) shall be the
method used by the Attorneys General Allo-
cation Subcommittee in its report dated
September 16, 1997.

(3) MINIMUM PAYMENTS.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), in no case shall a State re-
ceive a payment under this subsection that
is less than—

(i) in the case of a State that would other-
wise receive under paragraph (2) an amount
that is equal to or exceeds 0.1 percent of such
total amount but does not exceed 0.2 percent
of such amount, 0.2 percent;

(ii) in the case of a State that would other-
wise receive under paragraph (2) an amount
that is equal to or exceeds 0.2 percent of such
total amount but does not exceed 0.3 percent
of such amount, 0.3 percent;

(iii) in the case of a State that would oth-
erwise receive under paragraph (2) an
amount that is equal to or exceeds 0.3 per-
cent of such total amount but does not ex-
ceed 0.4 percent of such amount, 0.4 percent;
and

(iv) in the case of a State that would other-
wise receive under paragraph (2) an amount
that is equal to or exceeds 0.4 percent of such
total amount but does not exceed 0.5 percent
of such amount, 0.5 percent.

(B) NONAPPLICATION TO TERRITORIES.—Sub-
paragraph (A) shall not apply to Puerto
Rico, Guam, the United States Virgin Is-
lands, American Samoa, or the Northern
Mariana Islands.

(4) MINIMUM PAYMENTS TO SETTLEMENT
STATES.—In no case shall the States of Flor-
ida, Minnesota, Mississippi, and Texas, re-
ceive payments under this subsection for a
fiscal year that are less than the following:

(A) In the case of Florida, 5.5 percent of the
total amount made available under sub-
section (b) for payments to States under this
section.

(B) In the case of Minnesota, 2.55 percent of
such amount.

(C) In the case of Mississippi, 1.7 percent of
such amount.

(D) In the case of Texas, 7.25 percent of
such amount.

(5) REALLOCATION OF AMOUNTS FOR OTHER
STATES.—If the amount determined under
paragraphs (3) and (4) exceeds the amount
otherwise determined under paragraph (2) for
1 or more States for any fiscal year, the
amount of the payments under paragraph (2)
to all States to which paragraphs (3) and (4)
do not apply shall be ratably reduced by the
aggregate amount of such excess.

(e) USE oF FUNDS.—A State may use funds
received under a grant made under this sec-
tion for any purpose, including any purpose
described in section 452(b)(2), so long as the
State demonstrates in the State plan re-
quired under subsection (c) that the use of
funds for such purpose is consistent with pro-
moting and achieving smoking cessation and
prevention.

(f) ANNUAL REPORTS.—Each State that re-
ceives funds under this section shall report
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